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AMENDMENTS  TO  RULES 


SUPREME  COURT  OP  NORtH  CAROLINA  * 


Revised  and  Adopted  Fall  Term,  1917 


APPLXOAOTS   FOR   LICENSE   TO   PRAC- 
TICE t»AW. 

1.  Wl&en  examined. 

Applicants  for  license  to  practice  law  will 
be  examined  on  the  last  Monday  in  jFaooary 
and  Monday  preceding  the  last  Monday  in 
August  of  each  year,  and  at  no  other  time. 
All  examinations  will  be  In  writing. 

2.  Beqniremente  and  oonme  of  study. 

Each  applicant  must  "have  attaiiied  the  age 
of  twenty-one  years  or  will  arrive  at  that 
age  before  the  time  for  the  next  examination, 
and  must  have  studied: 

Eweirs  Essentials  (3  volumes) ; 

Clark's  Code  of  Civil  Procedure; 

Revisal  of  1905  (vol.  1) ; 

Constitution  of  North  Carolina ; 

Constitution  of  the  iMted  States; 

Creasy's  English  Constitution ; 

Sharswood's  Legal  Ethics; 

Sheppard's  Constitutional  Text-Booft ; 

Cooley's  Principles  of  Constitutional  Law 
(or  their  equivalents); 

Also  some  approved  text-book  on  each  of 
the  following  subjectss  A^noy,  Bailments, 
Carriers,  Corporations,  Equity,  Executors, 
Negotiable  Instruments,  Partnership  and 
Sales. 

Applicants  must  ba^e  reed  law  for  two 
years  at  least,  and  shall  file  with  the  clerk 
a  certificate  of  good  moral  character,  signed 
by  two  members  of  the  bar  who  are  practic- 
ing attorneys  of  this  court,  and  also  a  certifi- 
cate of  the  dean  of  a  law  school  or  a  mem- 
ber of  the  bar  of  this  court,  that  the  appli- 
cant has  read  law  under  Ms  instruction,  or  to 
his  knowledge  or  satisfaction,  for  two  years, 
and  upon  examination  by  such  instructor 
has  been  found  competent  and  proflciemt  in 
said  course.  Such  certificate,  while  indis- 
pensable, will  of  course  not  be  conclusive 
evidence  of  proficiency.  Aa  applicant  from* 
another  state  may  file  a  certificate  of  good 
moral  character  signed  by  any  state  ofilcer 
of  the  state  from  which  he  comes. 

If  the  applicant  has  obtained  license  to 
practice  law  in  another  state,  in  lieu  of  the 
certificate  of  two  years  reading  and  profi- 
ciency he  can  file  (with  leave  to  withdraw) 
his  law  license  issued  by  said  state. 

3.  Each  applicant  shall  deposit  with  the 
clerk  the  sum  of  $23.50  before  he  shall  be  ex- 
amined, and  if  upon  examination  he  shall 


fail  to  entitle  himself  to  receive  a  license, 
the  amotiiit  so  deposited,  except  $1.50,  whidi 
belongs  to  the  clerk,  as  provided  by  the  stat- 
ute, will  be  returned  to  him. 

The  above  requirements  shall  apply  also  to 
lawyers  from  other  states  wishing  to  locate 
and  engage  In  the  practice  here.  No  formal 
application  fs  required  and  no  application 
blfiDks  will  be  used.  The  applicant  must  com- 
ply with  above  teqnirements  .before  Friday 
preceding  day  of  examination,  either  by  mall 
or  in  person. 

APPEALS— WHEN  HEARD. 

t.   Call  of  eacH  Jndieial  distrlot. 

Api)eals  from  the  several  districts  will  be 
called  for  hearing  on  Tuesday  of  the  week 
to  which  the  district  is  allotted,  as  follows: 

From  the  first  district,  the  fl[rst  week  of 
'the  term. 

From  th)9  second  district,  the  second  week 
of  the  term. 

From  the  third  and  foatth  districts,  the 
third  week  of  the  term. 

From  the  fifth  district,  the  fourth  week 
tjf  the  term. 

From  the  sixth  district,  the  fifth  week  of 
the  term. 

From  the  seventh  district,  the  sixth  week 
of  the  term. 

From  the  eighth  and  ninth  districts,  the 
seventh  week  of  the  term. 

Fpovh  the  tenth  district,  the  eighth  week  of 
the  term. 

From  the  eleventh  district,  the  ninth  week 
of  the  term. 

From  the  twelfth  district,  the  tenth  week 
of  the  term. 

'From  the  thirteenth  district,  the  eleventh 
week  of  the  term. 

From  the  fourteenth  district,  the  twelfth 
week  of  the  term. 

From  the  fifteenth  and  sixteenth  districts, 
the  thirteenth  week  of  the  term. 

From  the  seventeenth  and  eighteenth  dis- 
tricts, the  fourteenth  week  of  the  term. 

From  the  nineteenth  district,  the  fifteenth 
week  of  the  term. 

From  the  twentieth  district,  the  sixteenth 
week  of  the  term. 

Where  two  districts  are  allotted  to  one 
week  the  cases  will  be  docketed  in  the  order 
in  which  they  are  received  by  the  clerk,  but 
the  cases  in  the  later  district  in  number  will 
not  be  called  before  Wednesday  of  said  week. 
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COUBT  BULES 
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PRINTING  RECORDS. 

28.  Wliat  to  be  l^rlnted* 

Twenty-five  copies  of  tbe  transorlpt  seM 
op  in  eftch  action  shall  be  printed,  except  in 
pauper  appeals:  Provided,  It  cdiall  not  be 
necessary  to  print  tbe  summons,  publication 
of  summons,  aiid  other  papers  showing  serv- 
ice of  process,  if  a  statement  signed  by  coun- 
sel is  printed  giving  the  names  of  all  the 
parties  and  stating  that  summons  has  been 
duly. served.  Nor  will  it  be  necessary  to 
print  formal  parts  of  the  t«ecord  i^owing  the 
organization  of  the  court,  the  constitutfon  of 
the  jury,  etc.  In  pauper  appeals  the  counsel 
for  the  appellant  shall  furnish  a  sufficient 
number  of  typewritten  bt  prihted  briefs  f6r 
.  the  use  of  the  court,  giving  a  s*<yAnct  state- 
ment of  the  facts  applicable  to  the  excep- 
tions, and  the  authorities  relied  on,  and  shall 
also  furnish  at  least  seven  typewritten  copies 
of  the  transcript  of  appeal  in  dddltton  to  the 
original  transcript.  Should  the  appellant 
gain  the  appeal,  the  cost  of  preparing  the 
copies  of  typewritten  brief  and  transcript 
shall  be  taxed  against  appellee,  if  statement 
of  such  cost  is  given  the  clerk  of  this  court 
before  the  decision  in  such  cause  is  certified 
to  the  superior  court. 

The  printed  transcript  shall  be  in  the  or- 
der required  by  rule  19  (1),  shall  be  indexed 
and  shall  contain  the  exceptions  grouped  and 
numbered  as  required  by  rule  19  (2)  and  (3), 
though,  for  economy  the  marginal  references 
in-  tbe  manuscript,  required  by  rule  11  of  the 
superior  court,  may  be  printed  as  subheads  in 
the  body  of  the  record,  and  not  on  the  mar- 
gin. 

The  transcript  shall  be  printed  immediate- 
ly after  docketing  the  same,  unless  it  is  sent 
up  printed. 

81.   Costa  of  printing  transcript. 

The  actual  cost  of  printing  the  transcript 
on  appeal  shall  be  allowed  to  the  successful 
party,  not  to  exceed,  however,  eighty-five 
cents  per  page  of  one  copy  of  the  printed 
transcript,  and  not  exceeding  sixty  pages  of 
the  above  specified  size  and  type,  unless  oth- 
erwise specially  ordered  by  the  court,  and 
he  shall  be  allowed  ten  cents  additional  for 
each  such  page  paid  to  the  clerk  of  this  court 
for  making  copy  for  the  printer,  unless  the 
transcript  was  printed  before  the  case  was 
docketed. 

Judge  and  counsel  should  not  incumber 
the  "case  on  appeal'*  with  evidence  or  with 
matters  not  pertinent  to  the  exceptions  taken. 
When  the  case  is  settled,  either  by  the  judge 
or  the  parties,  if  either  party  deems  that 
unnecessary  matter  Is  incorporated,  he  shall 
have  his  exception  noted,  designating  the 
parts  deemed  unnecessary,  and  if,  upon  hear- 
ing the  appeal,  the  court  finds  that  such 
parts  were  in  fact  unnecessary,  the  cost  of 
making  the  transcript  of  such  unnecessary 
matter  and  of  printing  the  same  shall  be 
taxed  against  the  party  at  whose  instance 


it  was  incorporated  into  the  transcript,  as 
required  by  rule  22.  no  matter  in  whose  fa- 
vor the  judgment  Is  given  here,  except  when 
such  party  has  already  paid  the  expense  of 
such  unnecessary  matter,  and  in  that  event 
he  shall  not  recover  it  bac^,  though  success- 
ful on  his  appeal.  Motions  for  taxation  of 
costs  for  copying  and  printing  unnecessary 
parts  sent  up  in  the  manuscript  shall  be  de- 
cided without  argument. 

PETITION  to  REHEAR. 

Sjfe.  When  ftlied. 

Petitions  to  rehear  mue(t  bie  filed  within  f<Mr- 
ty  days  after  the  filing  of  the  opinion  in  the 
case.  No  communication  with  the  court,  or 
any  justice  thereof,  in  regard  to  any  such  pe- 
tition, will  be  permitted  under  any  circum* 
stances. 

No  oral  argument,  or  other  preseiktatton  of 
the  cause  to  the  court,  or  any  justice  thereof, 
by  either  party,  will  be  allowed,  unless  on 
special  request,  the  court  shall  so  order. 

63.  Wl&at  to  contain. 

the  petition  must  assign  the  alleged  error 
of  law  complained  of  or  the  matter  over- 
looked or  the  newly  discovered  evidence ;  and 
allege  that  the  judgment  complained  of  has 
been  performed  or  secured.  Such  petition 
shall  be  accompanied  with  the  certificate  of 
at  least  two  members  of  the  bar  of  this  court, 
who  have  no  Interest  In  the  subject-matter, 
and  have  never  been  of  counsel  for  either 
party  to  the  suit,  and  each  of  whom  shall 
have  been  at  least  five  years  a  member  of  the 
bar  of  this  court  that  they  have  carefully 
examined  the  case  and  the  law  bearing  there- 
on and  the  authorities  cited  in  the  opinion, 
and  they  shall  summarize  succinctly  In  such 
certificate  the  points  In  which  they  deem  the 
opinion  erroneous. 

The  petitioner  shall  indorse  upon  the  peti- 
tion, of  which  he  shall  file  two  copies,  the 
names  of  the  two  justices,  neither  of  whom 
dissented  from  the  opinion,  to  whom  the 
petition  shall  be  referred  by  the  clerk,  and  it 
shall  not  be  docketed  for  rehearing  unless 
both  of  said  justices  Indorse  thereon  that  it 
is  a  proper  case  to  be  reheard:  Provided, 
however,  that  when  there  have  been  two  dis- 
senting justices,  it  shall  be  sufilcient  for  the 
petitioner  to  file  only  one  copy  of  the  petition 
and  designate  only  one  justice,  and  his  ap- 
proval in  such  case  shall  be  sufilclent  to  or- 
der the  petition  docketed. 

The  clerk  shall,  upon  the  receipt  of  a  peti- 
tion to  rehear,  immediately  deliver  a  copy  to 
each  of  the  justices  to  whom  it  Is  to  be  re- 
ferred, unless  the  petition  is  received  during 
a  vacation  of  the  court,  in  which  event  it 
shall  be  delivered  to  the  justice  designated 
by  the  petitioner  on  the  first  day  of  the  next 
succeeding  term  of  court. 

The  derk  shall  enter  upon  the  rehearing 
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docket  and  upon  the  petition  the  date  when 
the  petition  is  filed  in  the  clerk's  office,  the 
names  of  the  justices  to  whom  the  petitioner 
has  requested  that  the  petition  be  referred, 
and  also  the  date  when  the  petition  Is  deliv- 
ered to  each  of  the  Justices.  The  Justices 
will  act  upon  the  petition  within  thirty  days 
after  it  is  delivered  to  them,  and  the  clerk  is 
directed  to  report  In  writing  to  the  court  in 
conference  all  petitions  to  rehear  not  acted 
on  within  the  time  required. 

There  shall  he  no  oral  argument  before  the 
Justices  or  Justice  thus  designated,  before  It 
is  acted  on  by  thenXf  and  if  they  order  the 
petition  docketed,  there  shall  be  no  oral  ar- 
gument thereon  before  the  court  (unless  the 
court  of  its  own  motion  shall  direct  an  oral 
argument),  but  it  shall  be  submitted  on  the 
record  at  the  former  hearing,  the  printed 
petition  to  rehear,  and  a  brief  to  be  filed  by 
the  petitioner  within  ten  days  after  the  peti- 


tion is  ordered  to  be  docketed,  and  a  brief  to 
be  filed  by  the  respondent  within  twenty  days 
after  such  order  to  docket  Such  briefs  shall 
not  be  the  briefs  on  the  first  hearing,  but 
shall  be  new  briefs  directed  to  the  errors  as- 
signed in  the  petition,  and  shall  be  printed. 
If  not' printed  and  filed  in  the  prescribed  time 
by  the  petitioner,  the  petition  will  be  dis- 
missed, and  for  default  in  either  particular 
by  the  respondent  the  cause  will  be  disposed 
of  without  such  brief. 

The  petition  may  be  ordered  docketed  for 
a  rehearing  as  to  all  points  recited  by  the 
two  certifying  counsel  (who  cannot  certify  to 
errors  not  alleged  in  the  petition),  or  it  may 
be  restricted  to  one  or  more  of  the  points 
thus  certified  as  may  be  directed  by  the  Jus- 
tices who  grant  the  application.  When  a 
petition  to  rehear  is  ordered  to  be  docketed, 
notice  shall  at  once  be  given  by  the  clerk 
to  counsel  on  both  sides. 
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(147  Oa.  605) 

BUSSELL  et  aL  v.  HODGES  et  al. 

(No.  1.) 

(Supreme  ()ourt  of  Georgia.    Feb.  12,  1918.) 

(8yllahu8  ly  the  Court,) 

Sufficiency  of  Evidence. 

This  case  was  tried  by  the  judge,  without 
the  intervention  of  a  jury^  upon  the  pleadings 
and  an  agreed  statement  of  facts.  The  evidence 
was  sufficient  to  support  the  judgment  rendered 
for  the  defendant. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  W.  F.  George,  Judge. 

Action,  by  J.  A.  Bussell  and  others  against 
H.  A.  Hodges  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed, 

Hal  Lawson,  of  Abbeville,  for  plaintiffs  in 
error.  Max  B.  Land,  of  Cordele,  and  M.  B. 
Cannon,  of  Abbeville,  for  defendants  in  error.. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  GEORGE^  J.,  dis^ 
qualified. 


047  Qa.  609) 

MSENBY  et  al.  v.   CITIZENS'  BANK  OF 
OCILLA.    (No.  254.) 

(Supreme   Court  of   Georgia.     Feb.   12,  1918. 
Rehearing  Denied  Feb.  25,  1918.) 

f8ylldbu$  by  the  Court,) 

Appointment  of  Receiveb—  iNTEBLOcfUTOBT 
Injunction. 
Under  the  evidence,  which  was  conflicting, 
the  jodge  did  not  abuse  his  discretion  in  ap- 
pointing a  receiver,  and  granting  an  interlocu- 
tory injunction. 

Error  from  Superior  Court,  Irwin  County ; 
D.  A.  R.  Crum,  Judge.    \ 

Action  between  J.  B.  Lisenby  and  others 
and  the  Citizens'  Bank  of  Ocilla.  From  the 
judgment  appointing  a  receiver,  and  granting 
an  interlocutory  injunction,  the  former  bring 
error.    Affirmed. 

Rogers  &  Rogers  and  Philip  Newbem,  all 
of  Ocilla,  for  plaintiffs  in  error.  Quincey  A 
Rice,  of  Ocilla,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


(147  Ga.  608) 
MANGUM  et  al.  v.  KEITH.    (No.  803.) 

(Supreme  Court   of   Georgia.     Jan.   18,   1918. 
Rehearing  Denied  Feb.  25,  1918.) 

(SyllabuB  ly  the  Court,) 


Injunction  ^=>78  —  Schools  and  School 
Districts  ^=»172— Forbidding  Pupils*  At- 
tendance AT  Moving  Pictures, 
A  rule  was  promulgated  by  the  governing 
authorities  of  a  public  school  in  a  municipality 
in  this  state,  inhibiting  the  attendance  by  the 
pupils  upon  any  show,  moving  picture  show,  or 
social  function  on  any  school  night,  except  on 
Friday  nights,  and  on  Saturdays.  So  far  as  re- 
lates to  attendance  upon  moving  picture  shows  ' 
the  rule  was  not  an  unreasonable  one;  and 
where  certain  of  the  pupils  in  the  school  violated 
the  rule  by  attending  a  moving  picture  show, 
their  parents  consenting  thereto,  and  the  au- 
thorities were  about  to  enforce  that  part  of  the 
rule  prohibiting  attendance  upon  such  perform- 
ance, by  expelling  the  offending  pupils  unless  the 
children  or  their  parents  should  agree  to  observe 
and  obey  the  regulations,  the  court  did  not  err 
in  refusing  to  grant  an  Injunction  against  thn 
threatened  enforcement  of  tiie  rule  upon  a  peti 
tion  filed  by  the  parents  of  the  children. 

George,  J.,  dissenting. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Suit  for  injunction  by  Franc  Mangnm  and 
others  against  C.  A  Keith.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Saffold  &  Jordan,  of  Swainsboro,  for  plain- 
tiffs in  error.  Williams  &  Bradley,  of 
Scwainsboro,  for  defendant  in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness,  and  GEORGE,  J.,  dis- 
senting. 


(147  Ga.  603) 
HINTON  et  al.  v.  McBRIDE  et  al.    (No.  360.) 

(Supreme  Court  of  Georgia.     Jan.   18,   1918- 
Rehearing  Denied  Feb.  16,  1918.) 

(Syllabus  by  the  Court,) 

1.  Vendor  and  I^urchaseb  ^=>239(4)^Dsei>- 
Constructivb  Notice. 
In  1906  H.  G.  and  W.  R.  McBride,  as  pup 
chasers  under  a  bond  for  title  from  John  F. 


^^For  Other  cftses  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Cone,  entered  into  possession  of*  a  lot  of  land  in 
the  city  of  Macon.  In  1911  W.  Henry  Cone 
execute  to  J.  0.  Hinton  a  deed  to  secure  a  debt, 
covering  the  same  property,  which  deed  was  re- 
corded on  Februaiy  15,  1911.  In  1914  H.  G. 
McBride  and  Ada  F.  McBride  (the  present 
plaintiffs,  the  last  named  being  the  successor  to 
the  rights  of  W.  R-  McBride;  received  another 
bond  for  title  from  Charles  H.  Cone,  who  claim- 
ed to  have  succeeded  to  the  rights  of  John  F. 
Cone,  and  who  contended  that  the  original  agree- 
ment of  purchase  did  not  include  the  entire  lot 
By  the  terms  of  this  contract  the  plaintiffs  un- 
dertook to  pay  a  larger  consideration  than  was 
their  obligation  under  the  first  bond.  After  this 
transaction  the  plaintiffs  continued  in  posses- 
sion, and  were  in  possession  when  the  present 
equitable  petition  was  filed.  Subsequently  to 
the  transaction  in  1914  outlined  above,  11  in  ton 
foreclosed  his  deed  to  secure  debt,  obtained  judg- 
ment, and  levied  an  execution  on  the  lauds  in 
controversy.  Thereupon  the  plaintiffs  brought 
the  present  proceeciiiig  to  enjoin  a  sale  of  the 
property,  and  to  huve  canceled  as  a  cloud  on 
their  title  the  deed  upon  which  the  judgment  was 
based.  W.  Henry  Cone,  the  .grantor  in  the  deed 
referred  to,  claimed  to  have  acquired  title  from 
John  F.  Cone  under  a  deed  executed  in  1911, 
but  no  such  deed  was  ever  recorded,  nor  did  it 
appear  that  the  plaintiffs  had  any  actual  notice 
that  there  had  been  any  transfer  of  title  from 
John  F.  Cone  to  W.  Henry  Cone;  nor  was 
there  any  notice,  actual  or  constructive,  of  any 
transfer  of  title  from  Charles  H.  Cone  to  W. 
Henry  Cone,  nor  indeed,  so  far  as  the  record  be- 
fore us  discloses,  any  claim  that  any  such  trans- 
fer had  been  made.  In  their  pleadings  the  plain- 
tiffs claimed  to  have  paid  the  full  purchase 
money  to  John  F.  Cone;  and  they  so  testified, 
according  to  a  statement  of  the  evidence  con- 
tained in  the  bill  of  exceptions.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiffs,  and  the 
court  rendered  a  decree  thereon,  permanently 
enjoining  the  enforcement  of  the  execution 
against  the  property  in  controversy  and  cancel- 
ing the  deed  in  so  far  as  it  attempted  to  convey 
title  to  the  property  to  Hinton.  The  defend- 
ants took  a  bill  of  exceptions  under  Civil  Code 
1910,  §  6144,  bringing  up  for  decision  the  legal 
question  as  to  whose  rights  in  the  property  were 
superior  under  the  facts  set  out,  those  of  the 
purchasers  of  the  property  or  those  of  the  hold- 
er of  the  deed  to  secure  the  debt    Held: 

The  record  of  the  deed  to  secure  the  debt  from 
W.  Henry  Cone  to  Hinton  was  not  constructive 
notice  to  the  plaintiffs,  and  did  not  affect  any 
rights  acquired  by  them  either  under  their  orig- 
inal contract  of  purchase  from  John  F-  Cone, 
or  under  the  second  contract  made  with  Charlei 
H.  Cone  in  1914,  whether  or  not  the  second  con- 
tract be  considered  a  novation  of  the  original 
contract  of  purchase  from  John  F.  Cone,  it  ap- 
pearing that  there  was  not  of  record  any  trans- 
fer of  title  to  W.  Henry  Cone  from  either  John 
F.  Cone  (whom  both  parties  admit  to  have  been 
the  true  owner  at  the  time  of  the  original  pur- 
chase from  him  by  H.  G.  and  W.  R.  McBride  in 
1906),  or  from  Charles  H.  Cone,  nor  any  actual 
notice  that  either  of  them  had  made  any  transfer 
of  title  to  him.  Felton  v.  Pitman,  14  Ga.  530 
(3):  Coursey  y.  Coursey,  141  Ga.  65,  80  S.  E. 
462. 

2.  Yendob  and  Purchaser  ^=s>230(4)  — 
Rights  of  Purchases— Mo rto age. 
The  plaintiffs  having  shown  possession  of 
the  property,  with  all  or  a  part  of  the  purchase- 
money  paid,  and  no  notice  to  them,  actual  or 
constructive,  of  any  rights  acquired  by  Hinton 
by  virtue  of  his  deed  to  secure  a  debt,  their 
rights  were  superior  to  those  of  Hinton;  and 
there  was  no  error  in  decreeing  a  permanent  in- 
junction and  cancellation  of  the  deed  to  secure 
the  debt,  so  far  as  it  attempted  to  convey  title 
to  Hinton. 


3-  Recorded  Deed. 

The  deed  from  W.  Henry  Cone  to  Charles 
H.  Cone,  purporting  to  have  been  made  in  1914, 
recorded  in  1916,  can  in  no  way  affect  the  rul- 
ings above  made. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  for  injunction,  etc.,  by  H.  G.  Mc- 
bride  and  others,  against  J.  C.  Hinton  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Affirmed. 

Hardeman,  Jones,  Park  A  Johnston  and 
Harry  S.  Strozier,  all  of  Macon,  for  plaintiffs 
in  error.  L.  D.  Moore,  of  Macon,  for  defend- 
ants in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 

a47  Ga.  699) 

FIRST  NAT.  BANK  OF  ROME  et  al.  t. 
OWENS,  County  Treasurer.    (No.  297.) 

(Supreme   Court   of   Georgia.     Jan.   16,   1918. 
Rehearing  Denied  Feb.  25,  1918.) 

(Syllabus  hy  the  Court,) 

Counties  ^=>150(2)— Contracts — Limitation 
OF  Indebtedness. 
First  National  Bank  of  Rome,  Ga.,  as  the 
transferee  of  three  warrants  drawn  by  the  com- 
missioners of  roads  and  revenues  of  Floyd  coun- 
ty, filed  a  petition  for  mandamus  to  require  the 
treasurer  of  the  county  to  pay  the  principal  and 
the  interest  that  had  accrued  thereon.  Manda- 
mus nisi  was  issued  thereon.  Subsequently  the 
Third  National  Bank  of  Atlanta  intervened  as 
a  party  plaintiff,  showing  that  it  had  two  war- 
rants drawn  by  the  said  commissioners.  It  is 
alleged  that  when  first  presented  for  payment 
the  warrants  were  not  paid  for  want  of  funds, 
which  fact  was  entered  upon  the  face  of  each 
warrant.  Before  the  filing  of  the  petition  for 
mandamus  the  First  National  Bank  of  Rome 
made  demand  for  the  payment  of  principal  and 
accrued  interest  from  the  date  of  issue  at  the 
rate  of  7  per  cent,  which  demand  was  refused 
on  the  ground  that  the  warrants  did  not  bear  in- 
terest and  the  county  treasurer  could  not  legally 
pay  interest.  Thereupon  the  petitioner  de- 
manded payment  of  the  principal  of  the  war- 
rants, with  interest  after  the  date  when  they  had 
been  presented ;  and,  that  being  refused,  de- 
manded payment  of  the  principal  with  interest 
after  January  2,  1917,  the  date  upon  which  the 
warrants  had  been  registered  by  the  county 
treasurer.  This  demand  was  also  refused.  The 
principal  of  the  warrants  held  by  the  intervener 
had  been  paid,  and  it  sought  to  compel  the  pay- 
ment by  the  county  treasurer  of  the  interest 
merely.  There  was  no  issue  of  fact.  The  allega- 
tions of  fact  in  the  petition  and  intervention 
were  admitted.  Held,  that  the  refusal  of  a  man- 
damus absolute  was  not  error.  The  facts,  so 
far  as  they  relate  to  the  controlling  question 
involved,  are  substantially  as  presented  in  Let- 
tice  y.  American  National  Bank,  133  Ga.  874, 
67  S.  B.  187,  as  clearly  appears  from  an  in- 
spection of  the  record  in  that  case.  See,  also, 
in  this  connection.  15  R.  C.  L  17,  18;  Com- 
missioners of  Jackson  County  v.  Kaul,  17  L. 
R.  A.  (N.  S.)  552,  note.  Under  the  decision  in 
the  case  of  Lettice  v.  Bank,  supra,  the  ruling  ^ 
made  in  State  ▼.  Speer,  33  Ga.  Supp.  93,  is  not 
controlling  under  the   facts  of  this  case^ 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 
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Mandamus  by  the  First  National  Bank  of 
Rome  and  others  against  T.  B.  Owens,  Treas- 
urer of  Floyd  County,  in  which  the  Third 
National  Bank  of  Atlanta  intervened  as  a 
party  plaintiff.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Maddox  &  Doyal,  of  Rome,  and  Payne  & 
Jones,  of  Atlanta,  for  plaintiffs  in  error,  J. 
Branham,  of  Rome,  for  defendant  in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent. 


(147  Ga.  810) 

FORDHAM  et  al.  v.  DUGGAN.    (No.  285.) 
(Supremo  Court  of  Georgia.     Feb.  12,  1918.) 

(Syllahus  hy  the  Court.) 

1.  Executors  and  AosfiNiSTBATORs  ^=»349(2) 
—Order  for  Admin isirator's  Sale— Vaca- 
tion. 

Where  upon  application  by  an  administrator 
an  order  was  granted  by  the  court  of  ordinary, 
authorizing  the  sale  of  the  reversionary  interest 
in  certain  lands  in  which  dower  had  been  as- 
signed, the  application  representing  that  such 
sale  was  necessary  to  pay  debts  of  tne  decedent, 
and  sale  was  made  in  conformity  with  the  or- 
der, the  order  will  not  be  set  aside,  so  as  to 
render  void  the  sale,  in  a  suit  brought  by  the 
heirs  of  the  decedent,  when  no  unusual  steps 
were  taken  in  the  court  of  ordinary  in  the  pro- 
ceeding to  procure  the  order  of  sale,  and  nothing 
was  done  by  the  administrator  to  prevent  their 
urging,  as  grounds  of  caveat,  the  objection  that 
the  sale  of  the  realty  was  not  necessary  for  the 
payment  of  debts. 

2.  Executors  and  Administrators  ^=»380 
(2%)— Administrator's  Saub  —  Attack  on 
Order  of  Sale— Parties. 

Where  a  judgment  of  a  court  of  ordinary 
authorizing  the  sale  of  lands  at  administrator's 
sale  is  attacked  for  fraud,  and  it  is  sought  to 
have  canceled  the  deed  made  by  the  administra- 
tor to  the  purchaser  at  that  sale,  and  also  the 
deed  made  two  or  three  years  later  by  the  pur- 
chaser, conveying  to  the  said  administrator  the 
property  sold  at  the  administrator's  sale,  the 
purchaser  at  that  sale  (the  grantee  in  the 
administrator's  deed  and  grantor  of  the  adminis- 
trator) is  a  necessary  party  to  the  petition  for 
the  cancellation  of  the  deeds  and  the  setting 
ande  of  the  order  grantini^  leave  to  seU. 

3.  Admissibility  of  Evidence. 

In  view  of  the  rulings  made  in  the  two 
foregoing  headnotes,  the  other  rulings  of  the 
court  below  on  the  admissibility  of  evidence 
were  not  error. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  U  Kent,  Judge. 

Ejectment  by  Mrs.  J.  D.  Fordham  and 
others  against  Mrs.  Mary  Duggan.  Judg- 
ment for  defendant*  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Mrs.  J.  D.  Fordbam  and  others  brought 
ejectment  against  Mrs.  Mary  Duggan.  The 
plaintiffs  based  their  case  upon  the  conten- 
tion that  they  were  the  heirs  of  John  Perry, 
Jr.  Upon  the  death  of  John  Perry,  J.  J. 
Bowen  was  appointed  administrator  of  his 
estate,  and  sold  the  reversionary  interest  in 
tho    'niul    In    controversy,    on    December   8, 


f  1879,  at  administrator's  sale  to  Joel  T.  Coney 
for  $1,220.  On  May  30,  1882,  Coney  sold  the 
same  land  back  to  J.  J.  Bowen  for  $1,660. 
The  present  suit  was  filed  on  April  6,  1015. 
Cynthia,  the  wife  of  John  Perry,  and  dow- 
ress  in  the  land,  died  in  1908,  dower  having 
been  assigned  to  her  in  the  lands  under  pro- 
ceedings regularly  instituted  in  1879.  Bow- 
en, administrator  of  John  Perry,  obtained  an 
order  from  the  court  of  ordinary  upon  peti- 
tion reciting  that  the  sale  was  necessary  for 
the  payment  of  debts  and  for  division.  Upon 
the  trial  the  plaintiffs  offered  an  amend- 
ment, alleging  that  the  order  granting  leaye 
to  Bowen,  administrator,  to  sell  the  dower 
estate  of  Mrs.  Cynthia  Perry  was  procured 
by  fraud,  which  consisted  of  a  scheme  to  ob- 
tain title  to  all  the  lands  belonging  to  John 
Perry's  estate;  that  J.  T.  Coney,  a  relative, 
entered  into  the  scheme  to  assist  him  in  car- 
rying it  out ;  that  at  the  time  of  making  ap- 
plication for  leave  to  sell  it  was  not  neces- 
sary to  sell  any  of  the  land  in  order  to  pay 
debts ;  nor  was  it  necessary  to  sell  it  in  or- 
der to  divide  the  estate  among  the  heirs; 
that  the  land  was  in  fact  sold  to  Bowen  him- 
self; that  in  pursuance  of  the  fraudulent 
scheme  It  was  cried  off  to  J.  J.  Bowen  by 
the  auctioneers  for  the  sum  of  $1,200 ;  but  in 
order  to  effectuate  the  scheme  the  land  was 
deeded  by   the   administrator  to  Coney   in 

1879,  and  subsequently  deeded  back  in  1882 
to  Bowen,  who  remained  in  possession  of  the 
land;  and  that  a  certain  deed  from  Cynthia 
Perry  to  10  acres  of  land,  dated  June  12, 

1880,  ought  also  to  be  delivered  up  and  can- 
celed, because  it  was  obtained  by  fraud 
The  court  refused  to  allow  the  amendment, 
and  directed  a  verdict  for  the  defendants. 
The  plaintiffs  excepted. 

S.  P.  New  and  Geo.  B.  Davis,  both  of  Dul>- 
lin,  for  plaintiffs  in  error.  J.  S.  Adams  and 
M.  H.  Blackshear,  both  of  Dublin,  for  de- 
fendant in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  We  are  of  the  opinion  that 
the  court  properly  disallowed  the  amend- 
ment, and  subsequently,  after  hearing  evi- 
dence, directed  a  verdict  for  the  defendants. 
If  there  were  no  debts  of  the  estate  of  J.  J. 
Perry  which  rendered  it  necessary  to  sell  the 
lands  belonging  to  the  estate,  this  could  have 
been  urged  as  a  ground  of  a  caveat  to  the 
application  to  sell  the  lands,  and  no  reason 
is  shown  why  this  was  not  done.  The  order 
of  the  court  of  ordinary  authorizing  the 
same  was  a  judgment  of  a  court  of  compe- 
tent Jurisdiction,  and  cannot  be  collaterally 
attacked,  except  for  fraud;  nor  can  it  be 
vacated  even  in  the  same  court,  except  upon 
notice  and  for  good  cause  shown;  and  no 
cause  is  shown  here,  except  that  the  allega- 
tion in  the  petition  for  leave  to  sell,  showing 
that  there  were  debts,  was  untrue.  This  al- 
legation  should   have  been  contested   upon 
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that  ground  In  a  caveat  filed  before  the  or- 
der of  the  ordinary  was  granted. 

"Where,  after  due  notice,  leave  has  heen  reg- 
ularly granted  by  the  court  of  ordinary  ♦  ♦  ♦ 
to  sell  realty  of  a  decedent,  equity  will  not  re- 
strain the  sale  by  injunction  at  the  instance  of 
an  heir  on  account  of  reasons  which  could 
have  been  as  readily  urged  on  a  caveat  to  the 
application  for  leave  to  sell."  Bailey  v.  Ross, 
68  Ga.  735. 

And  it  can  be  said  in  this  case,  as  in  the 

one  just  cited,  that: 

'There  is  qo  pretense  on  the  part  of  the 
complainant  that  any  unusual  course  was  taken 
by  the  administrator  in  making  this  application 
to  procure  this  order  of  sale,  and  if  he  had 
any  cause  of  objection  such  as  he  now  sets 
forth  in  his  bill,  no  excuse  is  given  why  the 
same  was  not  offered  by  way  of  objection  be- 
fore the  proper  court  that  had  full  jurisdiction 
to  hear  and  adjudicate  the  questions  he  now 
makes." 

While  the  language  which  .we  have  quoted 
was  used  in  a  decision  affirming  the  refusal 
of  the  judge  to  grant  an  injunction  against 
the  sale,  we  think  the  reasoning  is  applicable 
to  the  facts  of  the  present  case. 

[2]  2.  The  court  did  not  err  in  disallowing 
the  amendment  The  allegation  in  the 
amendment,  seeking  to  have  the  order  grant- 
ing leave  to  sell  canceled  on  the  ground  of 
fraud  in  the  procurement  of  the  order,  was 
but  a  step  toward  the  cancellation  of  the  ad- 
ministrator's deed  to  Coney,  the  purchaser 
at  the  administrator's  sale,  and  the  deed  from 
Coney  back  to  Bowen,  the  former  adminis- 
trator. But  these  deeds  could  not  be  can- 
celed without  making  Coney  a  party,  and 
there  was  no  attempt  to  make  him  a  party 
to  the  case.  9  C.  J.  1227,  §  132,  and  cit; 
Eehoe  v.  Rourke,  131  Ga.  2G9,  62  S.  E  185; 
Biggs  v.  Silvey,  140  Ga.  762,  79  S.  E.  857. 

[3]  In  view  of  the  rulings  made  above,  the 
other  rulings  of  the  court  below  on  the  ad- 
missibility of  evidence  were  not  error. 

Judgment  affirmed.  All  the  Justices  con- 
car. 


cm  Oa.  609) 

ELLIS  v.  HOGAN  et  al.    (No.  272.) 
(Supreme  Court  of  Georgia.     Feb.  12,  1918.) 

(Byllabus  by  the  Court.) 

1.  Pabent  and  Child  ^=>9(2)  —  Confiden- 
tial   Relation  —  Stepmotu EH  and    Step- 
child. 
The  relation  of  stepmother  and  stepchild  is 
not  a  confidential  one;    at  least  a  confidential 
relation  does  not  necessarily  exist  between  step- 
mother and  stepchild.     Cf.  Crawford  v.  Craw- 
ford, 134  Ga.  114,  67  S.  E.  673,  28  L,  R.  A. 
(N.  S.)  353,  19  Ann.  Cas.  932  (1). 

2.   EXECUTOBS  AND  AdMINISTRATOBS  ^=:9l94(6) 

—Year's  Support  to  Widow  —  Vacating 

Allowance— Fraud. 
Yet  where  the  head  of  a  family  died  intes- 
tate, leaving  a  widow  and  three  adult  children 
by  a  former  marriage  as  his  sole  heirs  at  law, 
and  an  estate  consisting  principally  of  two  sep- 
arate improved  city  lots  of  nearly  equal  value, 
and  where  the  children,  who  were  shown  to  be 
upon  friendly  terms  with  the  stepmother,  in- 
formed her  fully  of  her  right  to  a  year's  sup- 
port and  of  her  legal  rights  in  the  estate,  and 
suggested  a  friendly  division  of  the  estate  with- 


out administration,  proposing  that  she  take  one 
city  lot  and  they  the  other,  and  she  requested 
time  to  consider  the  proposition,  agreeing  and 
promising  to  "let  the  children  know"  her  deci- 
sion as  soon  as  she  made  up  her  mind  about  the 
matter,  upon  which  promise  the  children  re- 
lied, the  peculiar  circumstances  of  the  case 
created  a  duty  on  the  stepmother  to  advise  tho 
children  of  her  decision  concerning  a  division 
of  the  estate. 

3.  Executors  and  Administrators  ^=>194  (6) 
.  —Widow's  Support— Allowance  —  Vaca- 
tion—Grounds. 

Accordingly,  where  in  violation  of  such 
agreement  and  without  notice  to  the  children 
other  than  the  publication  of  a  citation  to 
show  cause  as  required  by  the  statute,  the 
widow  procured  the  court  of  ordinary  to  set 
apart  to  her  the  whole  of  the  estate  for  a  year's 
support,  a  court  of  equity,  on  an  appropriate 
application  timely  made,  will  set  aside  the  judg- 
ment for  year's  support  for  fraud  in  its  pro- 
curement, especially  where,  as  in  this  case,  it 
appeared  that  the  children  had  in  fact  no  actual 
knowledge  of  the  year's  support  proceeding  un- 
til after  final  judgment,  and  that  the  appraisers 
(who  were  appointed  on  the  suggestion  of  the 
widow  and  a  confidential  adviser)  valued  the 
estate  at  $500,  when  in  fact  the  estate  was 
worth  $1,200,  and  the  amount  of  the  judgment 
for  year's  support  was  grossly  excessive. 

4.  Setting  Abide  Judgment  fob  Year's  Sup- 
port—Evidence. 

The  evidence  for  the  petitioners  tended  to 
establish  the  foregoing  state  of  facts;  and  the 
verdict,  setting  aside  the  judgment  for  year's 
support,  was  not  without  evidence  to  sustain 
it.  Some  of  the  evidence  admitted  upon  the 
trial  was  irrelevant  and  immaterial,  but  it  was 
clearly  harmless. 

5.  Charge  of  Court  —  Overruling  Motion 
FOR  New  Trial. 

The  charge  of  the  court  to  the  jury  on  the 
question  of  fraud  was  authorized  by  the  evi- 
dence and  the  pleadings.  The  court  did  not  err 
in  overruling  the  motion  for  new  trial. 

Atkinson,   J.,   dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Suit  between  T.  E.  Ellis,  an  administra- 
tor, and  P.  H.  Hogan  and  others.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

C.  P.  Goree,  of  Atlanta,  for  plaintiff  in  er- 
ror. W.  R.  Hammond,  of  Atlanta,  for  de- 
fendants in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  dis- 
senting. 

(147  Qa.  608) 
TRAVELERS'  INS.  CO.  OF  HARTFORD  v. 
NEWSOME.  (No.  213.) 

(Supreme  Court  of  Georgia.    Feb.  12, 1918.) 

(8vllahu3  hy  the  Court,) 

Insurance  ^=»646(6)— Accident  Insubancb 
—Cause  of  Death — PBESUMrxiON— Proof. 
The  beneficiary  in  a  policy  of  insurance 
brought  suit  against  the  insurer  for  damages  on 
account  of  the  death  of  the  insured.  By  its 
terms  the  policy  covered  "bodily  injuries  effected 
through  external,  violent,  and  accidental  means/' 
but  provided  that  it  ehould  not  cover  injuries 
"intentionally  inflicted  upon  the  insured  by  any 
other  person.''    It  was  averred  that  the  deceased 
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was  acdden  tally  killed  by  being  stabbed  by  an 
unknown  negro,  who  did  not  know  the  deceased 
and  was  unknown  to  him;  that  there  had  been 
no  difficulty  between  the  deceased  and  the  negro 
and  no  provocation  had  been  given  by  the  de- 
ceased; that  the  negro  did  not  intend  to  kill  any 
one,  but  did  intend  to  wound  another  person, 
and,  mistaking  the  deceased  for  such  other  per- 
son, ran  upon  and  stabbed  him  while  he  was 
walking  the  streets ;  and  that  the  assault  on  the 
deceased  was  a  pure  accident  The  answer  ad- 
mitted payment  of  premiums  on  the  policy,  and 
that  the  plaintiff  bad  given  written  notice  of 
the  donth  of  the  insured.  Upon"  the  trial  the 
plaintiff  introduced  proof  showing  that  the  death 
of  the  insured  resulted  from  an  external  and 
violent  wound  in  the  chest,  which  some  of  the 
witnesses  described  as  being  a  **stab  wound" ; 
also  a  letter  written  by  her  to  the  insurer  in 
which  she  notified  it  that  the  insured  died  "from 
being  stabbed  by  a  negro  on  the  streets."  No 
evidence  was  offered  relating  to  the  circnmstanc- 
es  under  which  the  wound  was  inflicted.  At  the 
conclusion  of  the  evidence,  upon  motion  of  the 
defendant,  the  court  granted  a  nonsuit;  and  the 
plaintiff  carried  the  case  by  writ  of  error  to  the 
Court  of  Appeals,  which  reversed  the  judgment 
of  the  lower  court  Thereupon  the  defendant  in 
error  (plaintiff  in  certiorari)  applied  for  and 
obtained  a  writ  of  certiorari  from  this  court  to 
the  Court  of  Appeals  to  review  its  judgment  of 
reversal.  Held,  that  in  a  suit  on  an  insurance 
policy  of  the  character  heretofore  indicated, 
where  the  plaintiff  avers  the  killing  of  the  in- 
sured by  another  person,  setting  forth  facts 
which,  if  proved,  would  establish  an  accidental 
killing  within  the  meaning  of  the  policy,  no  pre- 
sumption of  the  truth  of  such  averments  arises; 
bat  in  order  to  make  a  prima  facie  case  war- 
ranting a  recovery  there  must  be  proof  that  the 
injury  causing  death  was  unforeseen  by  the  in- 
sured, and  not  a  result  of  any  misconduct  or 
provocation  on  his  part.  See  Newsoroe  v.  Trav- 
elers' Insurance  Co.,  143  Ga.  785,  85  S.  E.  1035. 

Certiorari  from  Court  of  Appeals. 

Action  by  Mrs.  J.  D.  Newsoiue  against  the 
Travelers'  Insurance  Company  of  Hartford. 
From  a  judgment  of  the  Court  of  Appeals 
(19  Ga.  App.  264,  91  S.  B.  441),  reversing  a 
judgment  of  the  lower  court  granting  a  non- 
suit, defendant  brings  certiorari.  Reversed, 
and  cause  remanded  to  the  Court  of  Appeals. 

See,  also,  143  Ga.  785,  85  S.  E.  1035. 

Smith,  Hammond  A  Smith,  of  Atlanta,  for 
plaintiff  in  erroc  J,  F.  Gollghtly  and  Gus 
Russell,  both  of  Atlanta,  and  J.  C.  Newsome, 
of  Gibson,  for  defendant  in  error. 

HILL,  J.  Judgment  reversed,  and  the 
cause  remanded  to  the  Court  of  Appeals  for 
further  proceedingsi  not  inconsistent  with 
this  decisioii.    All  the  Justices  concur. 


a^  Ga.  613) 

ASKEW  V.  AMOS.     (No.  345.) 

(Supreme  Court  of  Georgia.    Feb.  12,  1918. 
Rehearing  Denied  Feb.  25,  1918.) 


to  so  authorize.  Wright  v.  McC^rd,  113  Ga. 
881,  882,  39  S.  E.  510(2).  And  see  Frick  Co.  v. 
Taylor,  94  Ga.  683,  21  S.  E.  713(2). 

(b)  Where  a  mortgage  fi.  fa.  is  levied  upon 
land  and  a  claim  thereto  filed,  it  is  not  error  on 
the  trial  to  admit  evidence  tending  to  show  that 
the  mortgage  which  is  the  foundation  of  the  fi. 
fa.  has  been  paid,  over  the  objection  that  there 
are  no  pleadings  to  authorize  such  evidence. 
Nor  is  it  error  in  such  case  to  admit  evidence 
tending  to  show  that  the  plaintiff  in  fi.  fa.  said 
to  an  agent  of  the  claimant,  before  the  Idtter 
bought  the  land  in  controversy,  that  so  far  as  he 
knew  there  was  no  lien  against  it,  and  to  show 
that  the  claimant  had  bought  the  land  on  the 
faith  of  that  statement. 

2.  Claim  Suit—Instruction. 

Under  the  evidence  it  was  not  error  to  charge 
the  jury  thus:  "The  claimant  insists,  gentle- 
men, that  at  the  time  of  the  purchase  of  this 
land,  that  he,  being  represented  by  another  per- 
son, made  inquiry  of  the  plaintiff  in  this  case 
with  reference  to  the  title  to  this  property,  and 
that  the  plaintiff,  B.  H.  Askew,  made  the  as- 
sertion or  statement  that  so  far  as  he  knew  or 
understood,  that  there  was  no  claim  or  lien 
against  this  land  in  question,  that  the  title  was 
good;  and  tliat  relying  upon  that  representation 
be  purchased  the  land." 

3.  Charge  of  Court. 

While  some  portions  of  the  charge  excepted 
to  are  inaptly  expressed  in  view  of  the  entire 
charge  a  reversal  will  not  result. 

4.  Charge  op  Court— Evidence. 

The  evidence  was  sufiicient  to  support  the 
charges  complained  of  in  the  twelfth  and  thir- 
teenth grounds  of  the  motion  for  a  new  trial. 

5.  Trial  ^=>2C0(3)  —  Failure  to  Charge  — 
Request. 

'*No  request  being  made  to  charge  as  to  the 
burden  of  proof,  or  the  preponderance  of  evi- 
dence, mere  failure  to  charge  on  these  topics 
will  not  require  a  new  trial."  Small  v.  Wil- 
liams, 87  Ga.  681, 13  S.  E.  589(6).  See  Gunn  v. 
Harris,  88  Ga.  439,  14  S.  E.  593(5). 

6.  Ruling  on  Motion  for  New  Trial— Oth- 
er Assignments. 

The  evidence  was  sufficient  to  authoriise  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial.  The  other  assign- 
ments of  error  are  without  substantial  merit 

Error  from  Superior  Court,  Baker  County ; 
W.  M.  Harrell,  Judge. 

B.  H.  Askew  levied  a  fi.  fa.  on  mortgaged 
land,  and  W.  F*  Amos  filed  a  claim.  Ver- 
dict for  claimant,  motion  for  new  trial 
denied,  and  plaintiff  excepts.    Affirmed. 

B.  H.  Askew  obtained  a  fi.  fa.  based  on 
a  mortgage  given  by  Thomas  Rabon  on  a 
certain  tract  of  land  20  years  previously, 
and  duly  recorded.  The  fi.  fa.  was  levied 
on  the  land,  and  a  claim  was  filed  by  W.  F. 
Amos,  who  claimed  to  have  purchased  the 
land  from  Rabon  about  8  years  before  the 
levy.  The  claim  was  in  the  usual  form, 
without  any  supplemental  or  equitable  plead- 
ings. Amos  on  the  trial  sought  to  show  that 
Askew  was  estopped  from  enforcing  his  fi. 
fa.  against  the  land,  because  he  (Askew)  had 
stated  to  him  (Amos)  before  he  bought  the 
land  that  there  was  no  Hen  against  it ;  and 
that  Amos  had  bought  it  on  the  faith  of  As^ 
kew's  statement.  Askew  denied  that  the  mort- 
gage had  been  paid,  or  that  he  had  made  such 


(Syllabus  hy  the  Court.) 

1.  Estoppel  <©=>110  —  Mortgages  «=»499  — 

Equitable     Estoppel    —    Fieri    Facias 

Pleading— Evidence. 
The  general  rule  is  that  estoppel,  to  be  re- 
lied on.  must  be  pleaded.    Irvine  v.  Wiley,  145 
Ga.  8C7,  868,  90  S.  E.  69(3). 

(a)  But  equitable  estoppel  can  be  urged  on  the 
trial  of  a  claim  case,  without  special  pleadings  |  statement  with  reference  to  the  lot  of  land 
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levied  on,  Insisting  that  the  lot  be  had  stat- 
ed he  had  do  lien  upon  was  an  entirely  dif- 
ferent lot.  Much  of  the  evidence  to  the 
above  effect  was*  objected  to  by  Askew,  on 
the  ground  that  there  were  no  pleadings 
to  authorize  a  defense  of  payment,  or  of  es- 
toppel, and  that  objections  were  overruled. 
The  jury  returned  a  verdict  for  the  claimant. 
The  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

Pope  &  Bennet,  of  Albany,  for  plaintiff  in 
error.  E.  L.  Smith  and  A.  L.  Miller,  both  of 
Edison,  and  B.  W.  Fortson,  of  Arlington, 
for  defendant  in  error. 

iHlLLr,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(147  Oa.  607) 

ZELLARS  V.  ORR.     (No.  107.) 

(Supreme  Court  of   Georpia.     Feb.   12,   1918. 
Rehearing  Denied  Feb.  25,  191S.) 

(8yllahu8  hy  the  Court.) 

1.  Witnesses     ^=»167— Competency— Trans- 
action WITH  Decedent. 

In  a  Buit  by  an  administratrix  against  an 
heir  at  law  of  the  intestate,  where  there  was  an 
issue  as  to  whether  one  of  several  notes  sued 
upon  was  paid  during  the  lifetime  of  the  intes- 
tate, testimony  of  the  defendant  as  a  witness  in 
his  own  behalf, '  to  the  effect  that  during  the 
life  of  the  intestate  the  note  was  after  maturity 
in  the  possession  of  the  defendant  held  as  his 
own  property,  had  reference  to  a  transaction 
with  the  deceased  which  the  latter  could  have  re- 
butted, denied,  or  explained  if  alive,  and  the  wit- 
ness was  incompetent  to  give  such  testimony. 
Hill  V.  Merritt,  146  Ga.  307,  91  S.  B.  204(1). 

2.  Tbial    ^=:>252(15) — Instbuctions — Appli- 
cability TO  Evidence. 

On  the  trial,  there  was  an  issue  as  to 
whether  the  defendant  was  indebted  to  the  plain- 
tiff on  two  designated  promissory  notes,  which 
among  others  were  alleged  to  have  been  executed 
and  delivered  to  the  plaintifiTs  intestate,  T.  E. 
Zellars,  many  years  before  his  death.  The  notes 
were  not  produced,  and  the  plea  denied  that  any 
such  notes  ever  existed,  and  alleged  that  if  they 
ever  existed  they  were  not  under  seal  and  were 
barred  by  the  statute  of  limitations.  There  was 
no  evidence  that  any  nutes  of  the  description 
alleged  went  out  of  the  possession  of  the  plain- 
tiff*s  intestate  during  his  life  without  his  knowl- 
edge or  consent.  Under  these  circumstances, 
it  was  erroneous  to  charge:  ''If  you  should  be- 
lieve from  the  evidence  in  this  .case  that  the'' 
notes  about  which  I  have  instructed  you  were 
executed  by  T.  M.  Zellars,  and  were  under  seal 
and  have  not  been  paid,  I  charge  yon  that  the 
fact,  if  it  existed,  that  they  were  not  in  the 
possession  of  T.  E.  Zellars  at  the  time  of  his 
death,  for  the  reason,  if  the  evidence  or  circum- 
stances, if  any,  show  that  such  notes  had  gone 
out  of  the  possession  of  said  T.  E.  Zellars  with- 
out his  knowledge  or  consent,  then  I  charge  you 
that,  such  fact,  if  it  existed,  would  not  alter  the 
liability  on  the  notes." 

3.  Appeal  and  Ebrob  ^!=>1068(4)~Habmle8s 
Ebbobt-Chaboe — Cube  by  Vebdict. 

Error  was  assigned  upon  certain  rulings  of 
the  court  on  the  admissibility  of  evidence  which 
related  only  to  other  specified  charges  of  in- 
debtedness against  the  defendant,  for  which  a  | 
verdict  was  returned  for  the  plaintiff,  and  after  • 
return  of  the  verdict  so  much  thereof  as  was ' 
based  upon  such  evidence  was  written  off  by  the ' 


plaintiff,  thus  removing  the  effect  of  any  error 
in  the  rulings  complained  of. 

4.  Appeal  and  Ebbob  ^=»1178(6)  —  Remand 
FOB  New  Tbial— Issues. 
The  judgment  is  reversed  only  in  so  far  as 
it  relates  to  the  two  promissory  notes  referred 
to  in  the  first  and  second  divisions,  supra :  and 
under  authority  conferred  by  Civ.  Code  1910,  § 
t)205,  upon  this  court,  direction  is  given  that  on 
another  trial,  the  issues  be  limited  to  the  right 
of  the  plaintiff  to  recover  on  the  basis  of  such 
indebtedness. 

Error  from  Superior  Court,  Coweta  Coun- 
ty;   R  W.  Freeman,  Judge. 

Suit  by  E.  B.  Orr,  administrator,  against 
T.  M.  Zellars.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Hall  &  Jones,  of  Newnan,  and  Little,  Pow- 
ell, Smith  &  Goldstein,  of  Atlanta,  for  plain- 
tiff in  error.  W.  C.  Wright,  of  Newnan,  and 
Smith,  Hammond  &  Smith,  of  Atlanta,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  AU 
the  Justices  concur. 


(147  Oa.  606) 
DAVIS  et  al.  v.  MAYOR  AND  ALDERMEN 
OF  CITY  OF  SAVANNAH  et  al. 
(No.  82.) 

(Supreme  Court  of  Georgia.    Feb.  12,  1918.) 

(Sytlahu9  hy  the  Court.) 

1.  Constitutional  Law  «=>82,  136,  197.  293, 
205(7)— Municipal  Corporations  ^=>112(3), 
597 — Police  Power—Bill  op  Attainder- 
Ex  Post  Facto  Law— Obligation  of  Con- 
tracts-Special Privileges  and  Immuni- 
ties—Due Process  of  Law — Ordinance. 
The  ordinance  of  the  city  of  Savannah,  pass- 
ed in  1909,  to  provide  regulations  touching  the 
keeping  of  cows,  stables  for  cows,  dairies,  milk, 
and  sale  of  milk,  within  the  dty,  provided, 
among  other  things:  That  every  person  desiring 
to  engage  in  the  business  should  make  written 
application  to  the  health  officer,  setting  forth 
numerous  data  concerning  the  character  and  lo- 
cation of  the  business;  that  if  upon  investiga- 
tion the  location  and  equipment  should  be  found 
in  a  sanitary  condition  and  fit  for  the  uses  for 
which  they  were  intended,  the  health  officer 
should  register  the  applicant,  and  issue  a  permit 
authorizing  him  to  carry  on  the  business  at  the 
place  designated  in  the  application ;  that  '*all 
permits  granted  pursuant  to  this  ordinance  may 
at  any  time  be  revoked  by  the  health  officer, 
subject  to  the  approval  of  the  board  of  sanitary 
commissioners,  for  the  repeated  or  willful  viola- 
tion of  any  law  or  ordinance,  or  any  regulation 
of  the  health  officer  governing  the  sale  of  milk  in 
the  citv  of  Savannah:  Provided,  however,  that 
no  such  permit  shall,  at  any  time,  be  revoked 
by  the  health  officer  unless  he  shall  first  have 
given  the  holder  of  the  same  not  less  than  ten 
days*  notice  in  writing  of  his  intention  to  revoke 
such  permit,  and  an  opportunity  to  be  heard  by 
the  board  of  sanitary  commissioners  as  to  why 
such  should  not  be  done,  this  proviso  not  to  be 
taken  to  apply  to  cases  where  the  sale  of  milk  or 
cream  may  be  temporarily  prohibited  by  the 
health  officer  because  of  disease  on  the  premises, 
temporary  insanitary  condition,  or  similar  caus- 
es." Under  these  provisions  of  the  ordinance 
permits  were  granted  to  certain  persons  to  keep 
cows  in  certain  sections  of  the  city;  and  after 
they  had  incurred  expense  in  preparing  equip- 
ment for  the  maintenance  of  the  cows  under  the 
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permits  so  granted,  the  mayor  and  aldermen 
amended  the  ordinance  by  providing:  "That  the 
health  officer  of  the  city  of  Savannah,  with  the 
consent  and  approval  of  the  board  of  sanitary 
commissioners,  may  prohibit  the  keeping  of  cows 
in  any  section  of  the  city  of  Savannah,  where^ 
because  of  congested  population,  the  keeping  of 
cows  would  impair  the  public  health,  and  all 
permits  to  keep  cows  in  said  sections  shall  be  re- 
voked by  the  health  officer :  Provided,  the  holder 
of  a  permit  shall  be  given  at  least  five  (5)  days* 
notice  before  his  permit  is  so  revoked."  Under 
this  amendment  certain  permits  which  had 
theretofore  been  granted  were  revoked;  and  the 
licensees  instituted  an  action  to  enjoin  the  en- 
forcement against  them  of  the  ordinance  as 
amended,  and  as  ground  for  injunction  urged 
that  the  amendment  was  void  for  various  rea- 
sons which  are  indicated  by  the  rulings  herein- 
after made.  On  the  interlocutory  hearing  the 
judge  refused  the  injunction,  and  the  plaintiffs 
excepted.    Held: 

The  amendment  to  the  ordinance  was  a  rea- 
sonable exercise  of  the  police  power,  and  was 
not  violative  of  the  following  provisions  of  the 
Constitution  of  this  state:  (a)  Article  1,  §  3, 
par.  2,  Civil  Code,  §  6389,  that  "no  bill  of  at- 
tainder, ex  post  facto  law,  retroactive  law,  or 
law  impairing  the  obligation  of  contracts,  or 
making  irrevocable  grants  of  special  privileges 
or  immunities^  shall  be  passed";  (b)  article  1, 
§  1,  par.  3,  Civil  Code,  §  6359,  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property, 
except  by  due  process  of  law";  (c)  article  3,  § 
7,  par.  8,  Civil  Code,  |  6437,  that  "no  law  or 
ordinance  shall  pass  which  refers  to  more  than 
one  subject-matter,  or  contains  matter  different 
from  what  is  expressed  in  the  title  thereof." 

2.  Rkfusai.  o»  Injunction  —Discretion  of 
Court. 
Under  the  evidence,  there  was  no  abuse  of 
discretion  in  refusing  an  injunction. 

Bhrror  from  Superior  Court,  Chatham  Coun- 
ty;  H.  C.  Hammond,  Judge. 

Action  for  injunction  by  Mra  J.  A.  Davis 
and  others  against  the  Mayor  and  Aldermen 
of  the  City  of  Savannah  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Shelby  Myrlek,  of  Savannah,  for  plaintiffs 
In  error.  R.  J.  Travis  and  D.  S.  Atkinson, 
both  of  Savannah,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  AU 
the  Justices  concur. 


047  Oa.  606) 

KEMP  T.  COLONIAL  TRUST  CO.  et  aL 

(No.  10.) 
(Supreme  Court  of  Georgia.    Feb.  12,  1918.) 

(SyUabu9  hy  the  Court.) 

Appbal  and  Error  ^s»784  «  Briefs  «  Rule 
Nisi— Dismissal. 
Error  was  assigned  upon  an  interlocutory 
order  refusing  to  enjoin  a  sheriff's  sale.  At 
the  hearing  in  the  Supreme  Court  the  case  was 
submitted  on  briefs.  Subsequently,  on  the 
basis  of  statements  in  the  brief  of  counsel  for 
the  defendant  in  error,  to  the  effect  that  no  su- 
persedeas was  granted,  and  that  the  sale  had 
taken  place,  a  rule  nisi  was  issued,  calling  up- 
on the  plaintiff  in  error  to  deny  or  affirm  wneth- 
er  the  sale  had  taken  place,  and  to  show  cause 
why  the  bill  of  exceptions  should  not  be  dis- 
missed. The  attorney  of  record  for  the  plain- 
tiff  in  fTVor  filed  an  answer,  refusing  to  admit 


or  deny  the  consummation  of  the  Rale,  and  insist- 
ing that  the  Supreme  Court  was  without  juris- 
diction to  inquire  into  the  matter  and  should 
decide  the  case  on  its  merits.  Held,  that  the 
Supreme  Court  had  jurisdiction  to^issue  the 
rule  nisi,  and  to  require  the  plaintiff  m  error  to 
state  as  a  fact  whether  the  sale  by  the  sheriff 
had  alread]^  occurred  ;  and,  the  answer  by  coun- 
sel for  plaintiff  in  error  being  evasive  on  that 
point,  the  writ  of  error  will  be  dismissed.  Hen- 
derson V.  Hoppe,  103  Ga.  684,  30  S.  E.  653; 
Carter  v.  Gabrels,  136  Ga.  177,  71  S.  E.  3. 

Error  from  Superior  Court,  Fnlton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  between  S.  L.  Kemp  and  the  Colo- 
nial Trust  Company  and  others.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Writ  of  error  dismissed. 

H.  B.  Moss  and  Mozley  &  Gann,  all  of 
Marietta,  for  plaintiff  In  error.  J.  S.  Slicer 
and  King  &  Spalding,  all  of  Atlanta,  for  de- 
fendants In  error. 

PER  CURIAM.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(147  Oa.  592) 

BRUMBY  V.  BOARD  OP  LIGHTS  AND  WA- 
TERWORKS OF  MARIETTA  et  aL 
(No.  365.) 

(Supreme  Court  of  Georgia.    Jan.  15,  1918. 
Rehearing  Denied  Feb.  16,  1918.) 

(8yllahu8  by  the  Court.) 

1.  Municipal  Corporations  ^5»994  — Taxa- 
tion— Injunction. 

Taxpayers  of  a  city  have  such  an  interest  in 
the  money  raised  by  taxation  for  municipal  pur- 
poses as  to  maintain  a  suit  to  restrain  the  crea- 
tion or  payment  of  illegal  debts  by  the  munid- 
paiity. 

2.  Municipal  Corporations  ^=>993— Munic- 
ipal Plant  —  Statute  —  Validity  of  Con- 
tract. 

The  act  of  the  General  Assembly  (Acts  1906, 
pp.  846t  848,  §  5),  empowering  the  board  of 
lights  and  waterworks  for  the  city  of  Marietta 
to  "take  the  proceeds  of  any  bonds  sold  for  the 
purpose  of  creating  a  system  of  waterworks  and 
build  and  erect  such  waterworks  for  the  best  ad- 
vantage of  the  city,  and  to  this  end,  if  they 
think  best  and  proper,  can  purchase  and  acquire 
any  property  now  owned  and  operated  by  any 
other  company,"  and  to  "make  all  contracts  for 
the  lights  and  water  supply  for  the  city  of 
Marietta,"  did  not  authorize  such  board,  after 
it  had  built  and  equipped  an  electric  light  and 
waterworks  plant,  to  pay  $15,000  to  a  compet- 
ing plant  to  "quit  operating  its  electric  light 
plant  in  the  city,"  wnere,  under  the  contract, 
the  board  obtained  nothing  in  the  way  of  plant, 
poles,  wire,  or  other  property  of  any  kind  from 
the  selling  company,  and  where  the  considera- 
tion was  not  money  arising  from  authorized  sale 
of  bonds,  but  by  paying  part  of  the  purchase 
price  with  unauthorized  borrowed  money  and  cre- 
ating a  new  debt  for  the  remainder,  payable  in 
notes  due  beyond  the  year  in  which  they  were 
executed.  Such  contract  is  illegal,  and  the  pay- 
ment of  such  notes  can  be  enjoined  at  the  in- 
stance of  a  taxpayer  of  the  municipality.  This 
ruling  above  made  makes  it  unnecessary  to  de- 
cide whether  the  contract  would  have  been  legal 
had  the  consideration  therefor  been  obtained 
from  the  sale  of  the  bonds  authorized  by  the  act 
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5.  Equity  ^=»38  —  Jurisdiction  —  Complete 
Relief. 
Where  one  is  asserting  a  right  against  sev- 
eral persons  in  which  there  is  a  common  connec- 
tion, equity  will  determine  the  whole  matter  in 
one  action. 

Atkinson,  J.,  dissenting. 

Error  from  Superipr  Court,  Cobb  County; 
W.  B.  H.  Searcy,  Jr.,  Judge. 

Suit  for  injunction  by  B.  G.  Brumby 
against  tbe  Board  of  Lights  and  Water- 
works of  Marietta  and  others.  Demurrer  to 
petition  sustained,  an^  plaintiff  brings  error. 
Reversed. 

B.  G.  Brumby  brought  his  petition  against 
the  board  of  lights  and  waterworks  of  Mar- 
ietta, hereinafter  referred  to  as  the  board, 
the  Kennesaw  Paper  Company  and  William 
Niller,  its  trustee  and  alleged  owner  (herein- 
after referred  to  as  the  Niller  Company), 
and  E.  P.  Dobbs,  and  alleged  substantially  as 
follows:  The  board  is  an  auxiliary  corpora* 
tion  of  the  city  of  Marietta,  created  for  the 
purpose  of  installing  and  operating  a  water- 
works and  electric  light  system  for  the  city 
and  the  citizens  and  consumers  within  its 
corporate  limits.  The  board  was  created  by 
an  act  of  the-  General  Assembly  approved 
August  20,  1906  (Acts  1906,  p.  846),  which 
was  amended  by  an  act  approved  August  14, 
1909  (Acts  1909,  p.  1099).  This  board  and 
their  successors  in  office  was  created  with  a 
limited  authority  and  mandatory  duties.  A 
part  of  the  authority  and  duties  of  the  board 
under  the  act  were:  (a)  To  have  charge  of 
the  creation,  building,  operating,  and  supply- 
ing water  to  the  city  of  Marietta,  and  to 
have  all  the  powers  now  vested  in  the  mayor 
and  council  for  said  purposes,  (b)  To  make 
all  contracts  for  lights  and  water  supply  for 
the  city  of  Marietta,  with  power  to  regulate 
the  water  and  light  rates  in  the  city,  and  to 
supply  the  people  of  the  dty  with  water  at 
a  fair  and  equitable  rate,  (c)  To  take  the 
proceeds  of  any  bonds  sold  for  the  purpose  of 
erecting  a  system  of  waterworks,  and  build 
and  erect  the  waterworks  to  the  best  possi- 
ble advantage  of  the  city,  and  to  this  end, 
if  they  think  best  and  proper,  to  purchase 
and  acquire  any  property  now  owned  and 
operated  by  any  other  company.  Under  the 
acts  creating  the  board  the  clerk  of  the  city 
council  is  ex  officio  clerk  of  the  board,  with 
direction  that  no  funds  shall  be  paid  out  by 
the  treasurer  of  the  board  except  on  vouch- 
ers regularly  passed  by  the  board,  drawn  by 
the  clerk,  and  countersigned  by  the  chairman. 
Under  the  above  acts,  the  board  was  limited, 
in  its  authority  to  install  and  operate  a  water- 
works and  electric  light  system  for  the  city 
of  Marietta,  to  the  funds  arising  from  the 
sale  of  bonds  Issued  for  that  purpose.  Under 
the  authority  so  vested  in  the  board,  they 
elected  to  install,  build,  and  equip  a  water- 
works and  electric  light  .cystem  for  the 
city,  and  did  not  exercise  the  right  to  pur-. 


chase  from  any  other  company  In  existence ; 
and  in  the  exercise  of  the  election  to  build 
they  spent  all  the  money  arising  from  the 
bond  issue,  and  in  addition  thereto  created 
a  heavy  indebtedness  without  authority  of 
law.     At  the  time  of  the  creation'  of  the 
board  and  the  voting  of  the  bond  issue  to 
construct  and   install  the   waterworks  and 
electric  light  system,  there  was  in  existence 
and  operation  in  the  city  an  electric  light 
system  owned  by  the  Kennasaw  Paper  Com- 
pany hereinafter  referred  to  as  the  Niller 
Company.     From  the  date  of  the  beginning 
of  the  operation  of  the  electric  light  system 
by  the  board  the  Niller  Company  has  been 
a  competitor  of  the  board  in  the  furnishing 
of  electricity  and  lights  to  citizens  and  con- 
sumers of  the  city,  the  Niller  Company  gen- 
erating electricity  at  its  own  plant  in  the 
dty  of  Marietta.    The  board  generated  elec- 
tricity at  its  plant  for  several  years,  and 
then  shut  down  its  plant  and  purchased  its 
electricity  from  the  Georgia  Power  Company. 
The  board,  after  having  spent  all  the  funds 
arising  from  the  sale  of  bonds  issued  for 
creating,  installing,  and  operating  the  elec- 
tric light  system,  contracted  and  agreed  to 
pay  the  Niller  Company  $15,000  to  quit  oper- 
ating its  electric  light  plant  in  the  dty.    Of 
the  amount  of  consideration  Just  stated,  $3,- 
000  cash  was  borrowed  by  the  board  from  £>. 
P.  Dobbs,  who  was  at  that  time  a  member  of 
the  board,  the  board  executing  to  him  its 
promissory  note  for  $3,000,  maturing   Ddcem- 
ber  31, 1916 ;  and  for  the  balance  of  the  pur- 
chase price,  $12,000,  the  board  executed  its 
promissory  notes  payable  to  the  Niller  Com- 
pany in  annual  installments  of  $3,000  each, 
all  the  notes  bearing  interest  at  the  rate  of 
6  per  cent,  per  annum  from  December  31, 
1915.    Under  the  contract  the  board  obtain- 
ed nothing  in  the  way  of  plant,  poles,  wire, 
or  other  property  of  any  kind  from  the  Niller 
Company  or  any  one  else;  they  simply  made 
this  contract  and  agreed  to  pay  the  $15,000 
to  have  the  Niller  Company  cease  operating 
its  electric  light  system  in  the  dty  of  Mar- 
ietta.   The  board  was  without  authority  of 
law  to  make  this  contract,  or  to  create  the 
indebtedness  by  executing  notes  for  $15,000 
or  any  part  thereof;  and  that  their  act  was 
ultra  vires.     A  large  commission  was  given 
and   obtained  for  said  contract;  and  it  Is 
prayed  that  all  the  defendants  be  required 
to   discover   and  answer  under   oath   what 
this  commission  was,  and  to  whom  it  was 
paid;  also  whether  the  notes  have  been  dis- 
counted,  and   to  whom,   and   what  amount 
of  discount  was  allowed  or  paid.     The  in- 
debtedness of  $15,000  for  the  hiring  of  an- 
other company  to  quit  operating  its  electric 
light  system,  and  to  an  additional  amount 
of  more  than  $19,000,  was  created  by  the 
board    without    authority.     The   board   did 
not  comply  with  the  constitutional  provisions 
for  the  creation  of  a  debt ;  there  was  po  vote 
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of  the  qualified  voters  of  the  dty  nor  act  of 
the  Gem^ral  Assembly  so  authorizing,  nor 
did  the  mayor  and  council  so  authorize. 
All  the  defendants  knew  these  facts  at  the 
time  the  contract  was  executed  and  at  the 
time  the  notes  were  given  and  received*  in 
the  creation  of  the  debt. 

By  amendment  the  plaintiffs  alleged  that 
at  the  time  of  the  making  of  the  contact 
the  board  knew  that  the  Kennesaw  Paper 
Company  could  not  compete  with  the  board 
in  furnishing  electricity,  and  knew  that  the 
Kennesaw  Paper  Ck)mpany  could  not  have 
oontioued  the  operation  of  its  lighting  plant 
beyond  a  short  time  from  the  time  of  the 
contract,  because  of  its  insolvent  and  fail- 
ing condition  and  lack  of  equipment;  that 
no  suit  could  be  maintained  against  the 
board  for  the  notes,  for  the  reason  that  it 
had  no  property  of  its  own,  and  no  funds  out 
of  which  a  judgment  could  legally  be  satis* 
fled.  Plaintiffs  prayed  that  the  board  be 
enjoined  from  paying  or  renewing  any  of 
the  notes  referred  to,  that  the  NiUer  Com- 
pany antd  Dobbs  be  enjoined  from  transfer- 
ring the  notes  and  from  proceeding  to  col- 
lect them,  and  that  they  be  required  to  de- 
liver up  the  notes  to  be  canceled.  A  demur- 
rer to  the  petition  as  amended  was  sustained, 
and  the  plaintiffs  excepted. 

MoKley  &  Gann,  Roberts  &  Anderson,  and 
J.  Z.  Foster,  all  of  Marietta,  for  plaintiff  in 
error.  T>.  W.  Blair,  E.  H.  Clay,  Fred  Morris, 
and  Campbell  Wallace,  all  of  Marietta,  and 
Anderson  &  Rountree,  of  Atlanta,  for  defend- 
ants in  error. 

HIIiL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  third  ground  of  the  demurrer  of 
Nlller,  trustee,  raises  the  question  whether 
the  plaintiff  has  such  an  interest  in  the  sub- 
ject-matter of  this  suit  as  entitles  him  to 
bring  this  action,  or  to  any  of  the  relief 
prayed  for.  The  petition  alleges  that  the 
plaintiff  is  a  citizen  and  taxpayer  of  the  city 
of  Marietta,  and  sets  out  in  detail  the 
grounds  for  the  relief  sought.  Taking  as 
true  the  facts  alleged,  as  we  must  on  demur- 
rer, the  plaintiff  has  such  an  interest  in  the 
subject-matter  of  the  suit  as  entitles  him  to 
bring  it.  He  is  a  taxpayer  of  the  city,  and 
as  such  has  an  interest  in  the  funds  arising 
from  municipal  taxation.  If  such  funds  are 
being  used,  or  about  to  be  used,  for  the  pur- 
pose of  paying  an  illegal  debt  created  by 
the  corporation,  or  an  illegal  contract  has 
been  executed  by  the  corporation  which  would 
eventuate  In  payments  under  the  illegal  con- 
tract by  the  corporation,  then  the  plaintiff 
would  have  such  interest  in  the  subject-mat- 
ter of  the  suit,  having  for  its  purpose  the 
canceling  of  the  contract  and  the  enjoining 
of  payment  of  money  pursuant  thereto,  as  to 
authorize  him  to  bring  and  maintain  the  ac- 
tion. Renfroe  v.  Atlanta,  140  Ga.  81,  78  S. 
B.  449.  45  L.  R.  A.  (N.  S.)  1173  (4). 

[2]  2.  Was  the  contract  illegal?    The  cor- 


poration has  no  authority  except  such  as  is 
conferred  on  it  by  law.  The  statute  creat- 
ing it  must  be  strictly  construed.  "Munici- 
pal corporations  shall  not  incur  any  debt  un- 
til provision  therefor  shall  have  been  made 
by  the  municipal  government"  Constitution, 
art.  7,  f  10,  par.  1  (Civ.  Code  1910,  §  6567). 
The  board  of  lights  and  waterworks  was  cre- 
ated by  an  act  of  the  General  Assembly,  ap- 
proved August  20,  1906  (Acts  1906,  pp.  846, 
848,  I  5).  By  this  act  it  is  provided  that  the 
board  **shall  make  all  contracts  for  the  lights 
and  water  supply  for  the  dty  of  Marietta, 
shall  have  power  to  regulate  the  water  and 
light  rates  in  the  city,  and  shall  supply  the 
people  of  said  city  with  water  at  a  fair  and 
equitable  rate.  They  shall  have  power  to 
make  any  and  all  contracts  with  any  other 
company  supplying  water  to  the  city,  and  to 
do  any  and  all  things  necessary  to  the  carry- 
ing out  of  the  objects  of  this  bill.  Said 
board  of  lights  and  waterworks  shall  take 
the  proceeds  of  any  bonds  sold  for  the  pur- 
pose of  erecting  a  system  of  waterworks  and 
build  and  erect  such  waterworks  to  the  best 
advantage  of  the  city,  and  to  this  end,  if 
they  think  best  and  proper,  can  purchase  and 
acquire  any  property  now  owned  and  operat- 
ed by  any  other  company."  This  act  also 
provides  for  an  election  by  the  qualified  vot- 
ers of  Marietta  to  determine  whether  bonds 
shall  be  issued  and  sold  for  the  purpose  of 
''purchasing,  establishing,  maintaining,  build- 
ing and  acquiring"  a  system  of  waterworks 
for  the  dty  of  Marietta,  etc.  By  the  act  of 
1906  (supra)  the  authority  of  the  board  was 
limited  to  the  purposes  set  out  above;  and 
when  they  contracted  to  pay  the  Kennesaw 
Paper  Company  to  "quit  operating  its  elec- 
tric light  plant"  in  the  dty  of  Marietta  as  a 
competing  company — ^not  for  the  purpose  of 
operating  it  as  a  waterworks  or  electric  light 
plant,  but  merely  to  remove  a  competitor  in 
business,  themselves  receiving  nothing  in  the 
way  of  plant,  poles,  wire,  or  other  property 
of  any  kind,  from  the  Kennesaw  Paper  Com- 
pany— the  board  exceeded  their  powers,  and 
their  act  was  ultra  vires.  The  Kennesaw 
Company  was  a  competitor  of  the  system 
created  by  the  city  of  Marietta;  and  while 
the  board  was  authorized  by  the  act  of  1906 
to  make  contracts  for  the  light  and  water 
supply  for  the  city  of  Marietta,  they  had  no 
authority  of  law  to  pay  a  competing  electric 
plant  to  cease  business,  and  to  create  a  debt 
therefor,  simply  for  the  purpose  of  getting 
rid  of  it  as  a  competitor.  This  being  true, 
the  contract  was  an  illegal  one,  and  the  court 
erred  in  sustaining  the  demurrer  and  dis^ 
missing  the  petition. 

[3]  3.  Another  ground  of  the  demurrer  is 
that  "the  petition  is  multifarious  in  that  it 
contains  a  misjoinder  of  actions  and  of  par- 
ties." It  is  argued  that  it  is  not  proper  to 
join  in  one  action  a  suit  to  enjoin  the  pay- 
ment of  the  notes  made  to  Nlller,  and  a  suit 
to  enjoin  the  payment  of  the  note  made  to 
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Dobbs.  We  do  not  think  this  contention  is 
sound.  The  whole  transaction  here  was.  part 
of  a  common  purpose  of  the  defendants  to 
pay  the  Kennesaw  Paper  Company  to  quit 
business  on  the  one  hand,  and  of  the  compa- 
ny to  accept  payment  therefor  on  the  other. 
There  Is  a  common  nexus  in  the  whole  trans- 
action. The  one  common  right  sought  to  be 
established  is  a  decree  that  the  board  of 
lights  and  waterworks  are  without  legal  au- 
thority to  create  a  debt  of  the  character  set 
out  In  the  petition ;  and  in  such  case  equity 
will  determine  the  whole  matter  in  one  ac- 
tion. Civ.  Code  1910,  §  6419;  East  Atlanta 
Land  Co.  v.  Mower,  138  Ga.  380  (3),  384,  75 
S.  E.  418;  Portwood  v.  Hui^tress,  113  Ga. 
815,  39  S.  E.  299. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  dissenting. 

a47  Ga.  eoo)  «=a 

RICHTER  et  aL  v.  MACON  GAS  CO.  et  al. 

(No.  346.) 

(Supreme  Court  of  Georgia.    Jan.  16,  1918. 

Motion  to  Modify  Judgment  Denied 

Feb.  16,  1918.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  ^=»11  —  Exceptions 
Pendente  Lite — Dismissal  or  Final  Bill. 

Where  in  a  suit  for  different  forms  of  relief 
a  demurrer  is  sustained  as  to  so  much  of  the  pe- 
tition as  relates  to  specified  portions  of  the  re- 
lief prayed  for,  and  is  overruled  as  to  the  re- 
maining portion,  and  exceptions  pendente  lite 
to  the  adverse  ruling  are  presented  by  the  plain- 
tiff and  are  duly  allowed  and  filed,  and  a  final 
bill  of  exceptions,  also  sued  out  by  the  plain- 
tiff, is  dismissed  in  the  Supreme  Court  on  the 
ground  that  it  is  prematurely  brought,  such 
dismissal  will  not  destroy  the  exceptions  pen- 
dente lite;  but  after  final  judgment  in  the  case 
error  may  be  assigned  on  the  rulings  excepted 
to  pendente  lite,  in  the  bill  of  exceptions  as- 
signing error  on  the  final  judgment.  Durrence 
V.  Waters,  143  Ga.  223,  84  S.  E.  471. 

2.  Equity  ^=»148(5)  —  Multifabioubness  — 
Demubbeb. 

A  suit  in  equity  against  several  persons, 
concerning  several  things  of  distinct  natures,  is 
demurrable.  Conley  v.  Buck,  100  Ga.  187,  28 
S.  E.  97:  Marshall  v.  Means,  12  Ga.  61,  56  Am. 
Dec.  444.  Applying  this  rule,  the  judgment  of 
the  trial  court,  holding  the  petition  (the  sub- 
stance of  which  is  set  forth  in  Richter  v.  Macon 
Gas  Co.,  144  Ga.  650,  87  S.  E.  895),  to  be  multi- 
farious, will  not  be  reversed. 

Error  from  Superior  Court,  Bibb  County; 
11.  A.  MathevFs,  Judge. 

Suit  by  Bruno  Richter  and  otliers  against 
the  Macon  Gas  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   AfiSrmed. 

Hardeman,  Jones,  Parte  &  Johnston  and 
Harry  S.  Strozier,  all  of  Macon,  for  plain- 
tiffs in  error.  Hatcher  &  Smith  and  Harris, 
Harris  &  Witman,  all  of  Macon,  for  defend- 
ants in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent. 


a47  Ga.  614) 
WALKER  et  al.  v.  WALKER  et  al.    (No.  417.) 
(Supreme  Court  of  Georgia.    Feb.  12,  1918.) 

(Syllabus  by  the  Court) 

Appeal  ano  Error  <&=>78(1)  —  Prematubh 
Writ  of  Error— Dismissal. 
The  writ  of  error  in  this  case,  having  been 
prematurely  brought,  is  dismissed. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty ;   D.  A.  R*  Crum,  Judge. 

Petition  by  John  D.  Walker  and  the  Walk- 
er Financing  &  Securities  Company  against 
the  American  State  Bank  of  Fitzgerald  and 
A.  B.  Cook,  assignee,  with  order  holding  pe- 
titioners to  be  depositors,  and  with  interven- 
tion by  Mrs.  Susan  A.  Walker  as  a  depositor, 
and  by  A.  B.  C.  Dorminy  and  others  as 
stockholders,  with  exceptions  pendente  lite 
to  the  overruling  of  objections  to  amend- 
ments to  the  Interventions.  Judgment  on 
special  findings  vacating  the  former  order, 
motion  for  new  trial  overruled,  and  petition- 
ers bring  error.    Writ  of  error  dismissed. 

W.  H.  Burwell,  of  Sparta,  f6r  plaintiffs  in 
error.  Eldridge  Cutts,  of  Fitzgerald,  and 
H.  J.  Quincey,  of  Ocilla,  for  defendants  in 
error. 

GILBERT,  J.  The  American  State  Bank 
of  Fitzgerald,  on  April  3,  1913,  executed  and 
delivered,  for  the  benefit  of  its  creditors,  a 
deed  assigning  all  of  its  property  to  A.  B. 
Cook,  reciting  therein  that  John  D.  Walker 
and  Walker  Financing  &  Securities  Company 
were  depositors  of  the  bank.  Cook  took 
charge  and  was  proceeding  to  wind  up  the  af- 
fairs of  the  bank.  On  October  1,  1913,  John 
D.  Walker  and  Walker  Financing  &  Securi- 
ties Company,  a  corporation,  as  depositors, 
filed  a  petition  in  equity  against  the  bank 
and  Cook  as  assignee.  The  prayers  were: 
(a)  That  the  deed  of  assignment  be  declared 
null  and  void;  (b)  that  Cook,  assignee,  be 
removed  and  a  receiver  be  appointed  in  his 
stead;  (c)  that  Cook  be  required  to  make  a 
full  accounting;  <d)  that  Cook  be  restrain- 
ed from  paying  out  any  of  the  funds  of  the 
bank,  and  from  transferring  any  of  Its  prop- 
erty or  assets;  and  (e)  for  general  relief. 
On  December  8,  1913,  at  chambers,  the  judge 
of  the  superior  court  passed  an  order  pro- 
viding, among  other  things,  that  Walker  and 
the  financing  company  be  held  and  treated 
as  depositors.  Sul>sequently  Mrs.  Susan  A. 
Walker,  as  a  depositor,  and  A.  B.  C.  Dor- 
miny et  al.,  as  stockholders,  intervened,  al- 
leging that  Walker  and  the  financing  com- 
pany were  not  depositors,  but  were  general 
creditors  of  the  bank.  Amendments  to  the 
interventions  were  offered,  and,  upon  objec- 
tions to  them  being  overruled,  exceptions 
pendente  lite  were  filed.  A  jury  was  impan- 
eled, and  certain  questions  were  propounded 
to  them,  upon  which,  under  the  charge  of  the 
court,  special  verdicts  were  rendered,  to  wit: 
(a)  That  Mrs.  Walker  was  a  depositor^    (b) 
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that  Dorminy  et  al.  did  not  have  notice  of 
the  facts  alleged  in  their  intervention  at  the 
time  the  original  order  was  passed,  Decem- 
ber 8.  1913 ;  (c)  that  J.  D.  Walker  and  Walk- 
er  Financing  &  Securities  Company  were  not 
depositors.  The  court  rendered  a  Judgment 
based  on  the  findings  of  the  jury,  and  spe- 
cifically vacated  and  set  aside  the  order  of 
December  8,  1913,  in  so  far  as  it  held  and 
dealt  with  John  D.  Walker  and  Walker  Fi- 
nancing &  Securities  Company  as  depositors. 
A  motion  for  a  new  trial  was  duly  filed,  and 
amendments  to  the  same  were  allowed,  after 
which  the  motion  was  overruled.  A  wri£  of 
error  was  sued  out,  the  plaintiffs  assigning 
error  upon  the  overruling  of  the  motion  for 
new  trial,  and  upon  the  rulings  to  which  the 
exceptions  pendente  lite  related. 

It  will  be  seen  from  the  above  summary 
that  the '  equitable  proceeding  filed  by  the 
plaintiffs  in  the  superior  court  of  Ben  Hill 
county,  seeking  to  annul  and  set  aside  the 
deed  of  assignment,  and  to  wind  up  the  af- 
fiairs  of  the  American  State  Bank,  has  not 
reached  a  final  adjudication,  and  therefore 
it  is  still  pending.  The  only  issues  thus  far 
adjudicated  have  been,  on  the  one  hand, 
the  status  of  the  Interveners  and  their  right 
to  become  parties  to  this  litigation,  and,  on 
the  other,  whether  the  plaintiffs  were  de- 
positors, or  were  general  creditors  of  the 
bank.  These  Issues  were  submitted  to  a 
jury,  and  the  findings  were  against  the  plain- 
tiffs. But  the  special  verdict  and  the  decree 
based  thereon  do  not 'amount  to  a  final  ad- 
judication of  the  equitable  suit  filed  by  them, 
nor  would  it  have  been  final  had  the  jury 
found  in  their  favor.  In  either  event,  wheth- 
er they  were  depositors,  or  whether  the  funds 
furnished  by  them  constituted  a  loan,  they 
were  creditors  of  the  American  State  Bank, 
and  as  such  their  petition  set  out  a  cause 
of  action  Which  is  still  pending.  According- 
ly, the  present  writ  of  error  was  premature- 
ly sued  out ;  and,  this  court  having  no  juris- 
diction thereof,  it  is  dismissed.  Herrin  v. 
Grannis,  40  Ga.  581;  Jones  v.  Daniel,  106 
Ga.  850,  33  a  B.  41 ;  Ray  v.  Anderson,  117 
Ga.  136,  43  S.  B.  408;  Ross  v.  Mercer,  115 
Gft«  353,  41  S.  B.  594;  State  Mutual  Life, 
eta,  Association  y.  Kemp,  115  Ga.  355,  41  S. 
E.  652 ;  Smith  v.  Estes,  128  Ga.  368,  57  S.  B. 
685 ;  Clark  v.  Dallas  Land  Co.,  141  Ga.  110, 
80  S.  E.  556. 

It  is  deemed  not  Inappropriate,  in  view  of 
the  fact  that  the  case  has  not  been  conclud- 
ed, to  say  that  the  exceptions  pendente  lite 
already  of  file,  upon  which  the  plaintiffs  en- 
deavored to  assign  error  in  the  proceeding 
now  before  us,  are  unaffected  by  the  ruling 
now  made,  and  upon  the  final  adjudication 
of  the  case  in  the  court  below  error  may  be 
assigned  thereon.  Richter  v.  Macon  Gas  Co., 
95  S.  B.  10. 

Writ  of  error  dismissed.  All  the  Justices 
concur. 


(147  Ga.  598) 
JAMES  et  al.  v.  STEELE.     (No.  230.) 
(Supreme  Court  of  Georgia.    Jan.  16,  1918. 
Rehearing  Denied  Feb.  16,  1018.) 

(SyllahuB  hy  ihe  Court,) 

1.  Appeal  and  Ebbob  ^=5>741-/rwo  Vebdicts. 
—Single  Motion  roB  New  Tbial— Assign- 
ments OF  Ebbob. 

In  an  equitable  action  to  quiet  title  to  land, 
the  plaintiff  offered  in  evidence  a  certified  copy 
of  a  deed  essential  to  the  making  out  of  his  case. 
The  defendant  thereupon  tendered  an  affidavit 
of  forgery  under  the  provisions  of  Civ.  Code 
1910,  i  4210.  By  consent  there  was  a  separate 
trial  of  the  collateral  issue  thus  made  before 
the  jury  which  had  been  selected  and  sworn  to 
try  the  main  case.  The  verdict  was  in  favor  of 
the  genuineness  o(  the  deed.  The  court  then 
ordered  the  trial  of  the  main  case  to  proceed 
before  the  same  jury,  and  at  the  conclusion  of 
the  evidence  offered  by  both  sides  directed  a 
verdict  in  favor  of  the  plaintiff.  The  defend- 
ant moved  for  new  trial,  the  motion  not  specify- 
ing which  verdict  was  complained  of,  but  con- 
taining grounds  based  on  rulings  on  the  trial 
of  the  collateral  issue,  and  other  nounds  based 
on  some  rulings  made  on  the  trial  of  the  main 
case.  There  was  no  motion  to  dismiss  the  mo- 
tion for  new  trial  at  the  hearing,  as  provided  in 
section  3  of  the  act  approved  August  21,  1911 
(Acts  1911,  p.  150).  The  judge  overruled  the 
motion  for  new  trial,  and  the  defendant  except- 
ed.   Heidi 

The  several  assignments  of  error  based  on  all 
of  the  grounds  of  the  motion  for  new  trial  will 
be  considered,  notwithstanding  there  were  two 
verdicts,  and  but  one  motion  for  new  triaL 

2.  Tblu.  ^»3— Main  Issuk— Collatbbal  Is- 
sued—Same JUBY. 

The  jury  having  been  stricken  and  sworn, 
and  the  trial  of  the  main  case  having  proceeded 
to  the  examination  of  witnesses  when  the  issue 
of  forgery  was  tendered,  and  the  defendants 
who  raised  the  issue  of  forgery  having  consent- 
ed to  the  trial  of  that  issue  separately  before 
the  jury  already  impaneled,  there  was  no  error, 
after  the  return  of  the  verdict  finding  in  favor 
of  the  genuineness  of  the  deed,  in  ordering  the 
trial  of  tiie  main  case  to  proceed  before  the  same 
jury,  over  objections  urjred  by  the  defendants. 

3.  Deeds  ^=9190— Foegebt— Evidence. 

On  the  special  issue  of  forgery,  the  sole 
question  being  as  to  the  factum  of  the  deed 
(Smith  V.  Stone,  127  Ga.  483,  56  S.  E.  640  13]), 
it  was  erroneous  to  admit  in  evidence  a  deed 
made  by  Flora  Smith  to  the  plaintiff's  intestate 
which  contained  a  recital  that  the  land  therein 
conveyed  '"was  the  same  land  conveyed  by  John 
M.  James  to  Flora  Smith  in  deed  dated  Oct. 

3.  1892'*;    the  deed  last  referred  to  being  the 
one  attacked  as  a  forgery. 

4.  Quieting  Title  ^=»47(1)  —  Fobgeby  —  In- 
btbuction. 

For  the  same  reason,  it  was  erroneous  to 
charge  the  jury  as  follows:  "Now,  gentlemen, 
evidence  has  been  admitted  as  to  the  possession 
of  Mrs.  Flora  Smith  of  this  land,  or  possession 
of  the  property  by  her,  and  it  is  admitted  for 
the  purpose  of  illustrating,  if  it  does,  whether 
she  bad  title  to  the  property,  and  whether  this 
deed  that  is  attacked  was  a  genuine  deed  or  a 
forgery,  and  only  for  that  purpose  of  illustrat- 
ing whether  this  deed  was  a  forgery  or  not  a 
forgery.  And  so  the  admissions  of  L.  W.  James 
will  be  considered  as  illustrating  that  question, 
if  they   do  illustrate   it" 

5.  Deeds  «=>196{1)— Evidence  ^=»182— Fob- 
geby—Bubden  OF  Pboof— Cebtified  Copies 
OF  Deed. 

When  the  statutory  affidavit  of  forgery  was 
filed,  the  burden  of  proving  the  genuineness  of 
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the  deed  was  npon  the  party  who  offered  it  in 
evidence.  Sapp  v.  Cline,  131  Ga.  433,  62  S.  E. 
529  (5, 0).  The  evidence  in  this  case  was  insuffi- 
cient to  prove  the  existence  and  genuineness 
of  the  alleged  original  deed,  and  it  was  errone- 
ous to  admit  in  evidence  what  purported  to  be 
a  certified  copy  thereof. 

6.  EviDRNCB  ^=»378(1)  —  Lettebs  —  Admissi- 
bility. 

In  view  of  the  admission  by  one  of  the  de- 
fendants of  the  truth  of  paragraph  5  of  the 
original  petition,  and  of  the  omission  of  the  oth- 
er defendants  to  deny  it  or  to  state  their  in- 
ability to  admit  or  deny  for  the  want  of  suffi- 
cient information,  there  was  no  error  in  admit- 
ting in  evidence  a  letter  referred  to  in  that 
paragraph,  and  in  refusing  to  rule  it  out  later 
upon  motion. 

7.  Appeal  and  Ebrob  ^=:»1172(1)— Reversal 
—Reinstatement  of  Case, 

The  rulings  made  in  the  preceding  notes 
require  a  setting  aside  of  the  verdict  on  the  is- 
sue of  forgery.  And  whether  or  not  the  reversal 
of  the  judgment  on  that  issue  would  operate 
as  a  reversal  of  the  judgment  on  the  main  case, 
direction  is  given,  under  the  provisions  of  Civ. 
Code  1910,  %  6205,  that  tlie  verdict  in  the  main 
case  be  set  aside  and  the  case  be  reinstated. 
Vance  v.  Gamble,  95  Ga.  730,  22  S.  E.  676. 

Error  from  Superior  Court,  Pulton  Coun- 
ty J  W.  D.  Ellis,  Judge. 

Action  by  Li  J.  Steele,  administrator, 
against  L.  W.  James  and  others.  Judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and  defendants  bring  error.    Reversed. 

D.  E.  Johnston,  of  Atlanta,  for  plaintiffs  In 
error.  Jas.  L.  Key,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


(147  Ga.  691) 

KUNSBERG  v.  STATE  (two  cases). 
(Nob.  53,  54.) 

(Supreme  Court  of  Georgia.    Jan.  15,  1918» 
Rehearing  Denied  Feb.  16,  1918.) 

(SyllahttM  by  iJte  Court.) 

1.  CoNSTrruTioNAL  Law  ^=»258— Intoxicat- 
ing DiQUOBS  ^=»17  —  Police  Power  — 
Manufacture  of  Substitutes  for  Intoxi- 
cating Drinks— Due  Process  of  Law.  • 
Section  2  of  the  act  of  the  General  Assem- 
bly approved  November  17,  1915  (Acts  1915 
[Ex.  Sess.]  p.  77),  makes  penal  the  manufacture, 
sale,  offering  for  sale,  keeping  for  sale,  etc.,  of 
prohibited  liquors  and  beverages  as  defined  in 
section  1  of  the  act;  amon^  tiiem  being:  *'A11 
liquors  and  beverages  or  drinks  made  in  imita- 
tion of  or  intended  as  a  substitute  for  beer,  ale, 
wine  or  whisky,  or  other  alcoholic  or  spirituous, 
vinous,  or  malt  liquors,  including  those  liquors 
and  beverages  commonly  known  and  called  near 
beer."  On  the  basis  of  protecting  health,  mor- 
als, and  the  public  safety,  the  provisions  of  the 
act  making  it  illegal  to  manufacture,  sell,  etc., 
intoxicating  liquors  have  been  held  to  be  a  valid 
exercise  of  the  police  power.  Delaney  v.  Pluuk- 
ett.  146  Ga.  547.  91  8.  E.  561,  L,  R.  A.  1917D, 
926.  Ann.  Cas.  1917E,  685.  The  manufacture 
and  sale  of  drinks  made  in  imitation  of  or  in- 
tended as  a  substitute  for  intoxicating  drinks 
as  specified  in  the  act,  although  not  intoxicating 
themselves,  afford  a  cloak  for  clandestine  manu- 


facture, sale,  etc.,  of  intoxicants-^the  evil  which 
the  legislation  was  designed  to  prevent  Under 
such  circumstances,  the  power  to  prohibit  the 
manufacture,  sale,  etc,  of  the  beverages  will  in- 
clude the  power  also  to  prohibit  the  manufac- 
ture and  sale  of  substitutes  and  imitations. 
Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192» 
33  Sup.  Ct.  44,  57  L.  Ed.  184.  Under  this  view, 
it  is  within  the  police  power  of  the  state  to 
enact  a  law  prohibiting  the  manufacture  and 
sale  of  liquors  and  beverages  not  intoxicating  in 
character,  but  made  in  imitation  of  or  intended 
as  a  substitute  for  beer,  ale,  wine,  whisky,  or 
other  alcoholic  or  vinous  or  malt  liquors,  or 
those  liquors  commonly  known  and  called  near 
beer.  Under  this  view  the  provisions  of  the 
foregoing  act  which  are  assailed  in  this  case  are 
not  violative  of  article  1,  %  1,  par.  3.  of  the  Con- 
stitution of  this  state  (Civ.  Code  1910,  $  6359). 
which  declares,  "No  person  shall  be  deprived  of 
life,  liberty,  or  property,  except  by  due  process 
of  law,"  or  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  (Civ.  Code 
1910,  §  6700),  for  the  alleged  reason  that  the 
Legislature  had  no  authority  to  declare  the  sale 
of  an  imitation  of  beer  an  offense.  See,  also, 
Arthur  v.  State,  146  Ga.  827,  92  S.  E.  637. 

(a)  In  none  of  the  assignments  of  error  was 
the  question  made  that  the  act  was  void  on 
the  ground  that  it  was  indefinite,  and  no  ruling 
is  made  on  that  point. 

2.  Intoxicating  Liquobs  ^=:9l9  —  Prima 
Facie  Evidence  of  Guilt  —  Legislative 
Power. 

**With  certain  limitations,  the  Legislature 
may  enact  that  when  specified  facts  have  been 
proved,  they  shall  ♦  ♦  ♦  be  prima  facie  evi- 
dence of  the  guilt  of  the  accused,  and  shift  the 
burden  of  proof."  Griffin  v.  State,  142  Ga.  636, 
639,  83  S.  E.  640,  541  (L.  R.  A.  1915C.  716, 
Ann.  Cas.  1916C,  SO);  Bailey  v.  Ala.,  219  U. 
S.  219,  31  .Sup.  (jt.  145,  55  L.  Ed.  191.  Under 
this  principle,  the  facts  specified  in  section  19  of 
the  act  of  1915,  supra,  to  be  proved  as  a  basie 
for  making  out  a  prima  facie  case,  have  such 
a  reasonable  relation  to  the  fact  to  be  establish- 
ed as  to  bring  that  provision  of  the  act  within 
the  competency  of  the  Legislature. 

3.  Charge  of  Court. 

When  the  excerpts  from  the  charge  of  the 
court,  complained  of  in  the  several  grounds  of 
the  motion  for  new  trial,  are  considered  in  con- 
nection with  the  charge  in  its  entirety,  the  as- 
signments of  error  thereon  show  ne  cause  for  a 
reversal. 

4.  Sufficiency  of  Evidence. 

The  evidence  was  sufiicient  to  support  the 
verdict  finding  the  defendant  guilty. 

5.  Overruling  of  Motion  in  Arrest  of 
Judgment. 

In  view  of  the  rulings  in  the  preceding  notes 
upon  the  questions  as  to  the  constitutionality  of 
the  part  of  the  act  involved  in  this  case,  there 
was  no  error  in  overruling  the  motion  in  arrest 
of  judgment 

Error  from  City  Court  of  Macon ;  Du  Pont 
Guerry,  Judge. 

A.  Kunsberg  was  convicted  of  violations  of 
the  liquor  laws,  his  motions  for  a  new  trial 
and  in  arrest  of  Judgment  were  denied,  and 
he  brings  error.    Affirmed. 

Roland  Ellis,  of  Macon,  for  plaintiff  in  er- 
ror. John  P.  Ross,  Sol.  Gen.,  and  Will  Gunn, 
Sol.,  both  of  Macon,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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COPELAND  V.  JORDAN. 

JORDAN  V.  COPELAND. 

(Nos.  437,  466.) 

(Supreme   Court  of  Georgia.     Jan.   16,  191S. 
Rehearing  Denied  Feb.  16,  1918.) 

f Syllabus  hy  the  .Court.) 

1.  Appeal  and   Erboe  ^=»1  195(1)— Law   of 
Case— Refusal  to  Dibect  a  Nonsuit. 

Ttiis  case  was  before  this  court  at  the 
October  term,  1915,  and  it  was  then  ruled  that 
'*while  the  evidence  in  this  case  was  some- 
what vague,  that  introduced  by  the  plaintiff  was 
sufficient  to  withstand  a  motion  for  a  nonsuit 
and  it  was  error  to  sustain  such  motion."  144 
Ga.  636,  87  S.  E.  1034.  On  the  trial  now 
under  review  the  evidence  was  not  materially 
different  from  that  introduced  upon  the  first 
trial.  The  court  refused  to  award  a  nonsuit, 
but  on  the  close  of  the  plaintiff's  evidence,  the 
defendant  having  offered  no  evidence,  the  court 
directed  a  verdict  for  the  defendant.  Under 
the  prior  ruling  of  this  court  in  this  case,  the 
refusal  of  a  nonsuit  wa^  proper,  but  it  was  er- 
roneous to  direct  a  verdict  for  the  defendant. 

2.  Tbial   ^=s>159— Awabd   of  Nonsuit— Di- 

BECTED   VebDICT. 

If  on  the  conclusion  of  the  plaintiff's  evi> 
dence  a  prima  facie  case  for  recovery  has  not 
been  made,  the  grant  of  a  nonsuit,  and  not  the 
instruction  of  a  verdict  for  the  defendant,  is 
the  pioper  practice.  There  is  a  substantial 
difference,  materially  affecting  the  rights  of  a 
plaintiff,  between  the  award  of  a  nonsuit  and 
the  direction  of  a  verdict  against  him.  Equita- 
ble Mfg.  Co.  V.  Davis,  130  Ga.  67,  60  S.  E.  262. 

3.  FoBMEB  Decisions. 

Counsel  for  the  defendant  in  error  request  a 
review  of  the  case  just  cited  and  of  decisions 
supporting  the  ruling  there  announced;  but 
we  are  satisfied  with  the  soundness  of  the  rule 
of  practice  as  there  stated,  and  the  request  is 
declined. 

4.  Ejectment    ^£»90(1)  —  Possession  —  E)vi- 

DENCE. 

Where,  on  the  trial  of  an  action  for  land, 
it  becomes  material  to  show  possession,  and  the 
character  thereof,  by  one  who  is  alleged  to  have 
died  in  possession,  the  report  of  the  apprais- 
ers returning  the  land  as  a  part  of  his  estate 
is  immaterial  and  irrelevant,  and  cannot  be  used 
to  show  such  possession  or  define  its  extent. 
Such  report  was  properly  excluded  from  the 
evidence.  Tripp  y.  Fausett,  94  Ga.  330,  21  S. 
E.  572  (2). 

5.  Ejectment    ^=>90(1)  —  Possession  —  Evi- 
dence. 

The  judgment  on  the  main  bill  of  excep- 
tions being  reversed,  we  proceed  to  deal  with 
the  assignments  of  error  made  in  the  cross-bill. 
Oil  the  trial  of  a  case  of  the  character  indicat- 
ed in  the  last  preceding  note,  letters  by  offi- 
cials and  agents  of  the  county  in  which  the 
land  was  located,  addressed  to  the  plaintiff's 
grantor,  and  asking  permission  to  go  upon  the 
land  and  construct  a  canal  across  it,  are  im- 
material and  irrelevant,  and  cannot  be  used  in 
evidence  to  show  possession  by  such  grantor. 

6.  Evidence    $=»378(3)— Possession— £2jegt- 
mbnt. 

In  such  case  a  letter  shown  to  have  been 
received  through  the  mails,  addressed  to  (me  of 
plaintiff's  grantors  and  si^ed  in  the  name  of 
the  defendant,  ''per  Erwm,"  there  being  no 
proof  of  the  execution  of  the  letter  by  the  de- 
fendant, was  erroneously  admitted  in  evidence 
over  the  objection  that  the  execution  of  the  let- 
ter by  the  defendant  had  not  been  shown.  B^ee- 
man  v.  Brewster,  93  Ga.  648,  21  S.  E.  165 
[6):  Kent  v.  Wadlej,  etc.,  Ry.  Co.,  136  Ga. 
7,  859,  72  S.  B.  418. 


7.  Evidence  ^=s>273(2)  ^  Dbclabations— Ad- 
missibility—Ad  vebse   C^ABACTEB   OF  POB-' 

session. 
Generall;;^,  declarations  b^  a  party  in  hit/ 
interest  are  inadmissible  in  evidence ;  but  where 
one  is  shown  to  have  been  in  possession  of  land, 
declarations  made  by  him  while  his  possession 
is  continuing,  to  the  effect  that  he  was  the  own- 
er of  the  land,  are  admissible  to  show  the  ad- 
verse character  of  his  possession.  Civ.  Code 
1910,  §  5767. 

8.  Evidence  (@=3340(3)  —  Administbatob's 
Retubn— Receipts  and  Vouchebs— Cebti- 
FiED  Copies  and  Tbanscbiptb. 

Where  receipts  and  vouchers  signed  by  the 
heirs  at  law  of  an  intestate  are  filed  with  and 
as  a  part  of  the  returns  of  an  administrator, 
examined  by  the  ordinary  of  the  county  hav- 
ing jurisdiction  of  the  administration,  and  by 
him  adjudicated  to  be  entitled  to  record,  and 
are  without  objection  duly  entered  of  record,  a 
certified  copy  of  such  receipts  and  vouchers,  or 
the  original  record,  if  a  certified  transcript  be 
not  demanded,  is  admissible  whenever  relevant 
and  material  to  any  issue  in  any  court  of  law  or 
equity  in  this  state.  Whenever  the  returns  of 
an  administrator  are  thus  admitted  to  record, 
a  certified  transcript  thereof,  and  not  the  orig- 
inal, is  properly  receivable  in  evidence  upon  the 
trial  of  an  issue  involving  the  due  administra- 
tion of  the  estate. 

9.  Husband   and  Wife  ^=>11(4)— Peopeetx" 
Inhebited  by   Wife— Husband's   Posses- 
sion—Statutes. 

Prior  to  the  act  of  1866,  known  as  the  Mar- 
ried Woman's  Act  (Acts  1866,  p.  146),  a  wife's 
share  of  her  deceased  father's  estate,  who  died 
intestate,  having  been  reduced  to  the  husband's 
I>ossession,  passed  to  and  vested  in  her  husband ; 
and  this  was  so'  as  to  her  share  in  realty  as 
well  as  personalty,  by  the  act  of  1789  (Watkins' 
Dig.  p.  414),  she  having  married  since  Febru- 
ary 22,  1785.  Cain  v.  Furlow,  47  Ga.  674; 
Royston  v.  Royston,  21  Ga.  161;  Findley  v. 
Sasser,  62  6a.  177;  Hudgins  t.  Chupp.  103 
Ga.  484,  80  S.  E.  301 ;  Hooper  v.  Howdl,  52 
Ga.  315 ;    Sterling  v.  Sims,  72  Ga.  51. 

10.  Evidence  ^=s>370(8)— Receipt  to  Admin - 
ISTBAVOB— Admissibility. 

It  follows  that  a  receipt  given  by  a  husband 
in  1861  and  duly  attested  as  required  by  law, 
fully  acquitting  the  administrator  for  the  dis- 
tributive share  of  Uie  wife  in  the  estate  of  her 
father^  who  died  intestate  in  1857,  and  without 
objection  admitted  to  record  by  the  ordinary  of 
the  coun^  of  the  administration  in  1863  as  the 
return  of  the  administrator,  was  properly  ad- 
mitted in  evidence  (a  certified  transcript  not 
having  been  demanded)  over  the  objection  that 
the  authority  of  the  husband  to  execute  the 
receipt  had  not  been  shown. 

11.  Ejectment  ^=5>89— Admissibility— Coun- 
ty Map— Notations  and  Entbies. 

A  county  map,  its  authenticity  and  accura- 
cy not  bein^  called  in  question,  is  admissible 
in  evidence  in  a  trial  of  a  suit  for  land,  for  the 
purpose  of  identifying  the  land  involved ;  but  no- 
tations and  entries  thereon  made  b^  strangers 
to  the  title,  designa'ting  the  land  involved  as 
belonging  to  the  grantors  of  plaintifE,  are  in- 
admissible in  evidence,  and  the  jury  should  be 
instructed  to  disregard  such  notations  and  en- 
tries, if  they  cannot  be  physically  eliminated. 

12.  AssiaNMENTs  or  E^bbob. 

Further  assignments  of  error  in  the  cross- 
bill of  exceptions,  not  herein  specifically  dealt 
with,  are  without  merit. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  C.  B.  Copeland  against  J.  A. 
Jordan.     From  the  judgment,  both  parties 


^^For  otbcr  cmm  see  oame  topic  and  KBT-KUMBKR  in  all  Key-Numbered  Digests  and  Indexes 


14 


©5  SOUTHEASTERN  REPORTER 


(Ga. 


briDg  error  on  bills  of  exceptions.    Judgment 
reversed  on  both  bills  of  exceptions. 

N.  F.  Culpepper,  of  Greenville,  and  Jordan 
&  Lane,  of  Macon,  for  plaintiff  in  error. 
Napier  &  Maynard  and  Feagin  &  Hancock, 
all  of  Macon,  for  defendant  in  error. 

GEORGE,  J.  Judgment  reversed  on  both 
bills  of  exceptions.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent  on  account 
of  sickness. 

(21  Oa.  App.  781) 

MAYOR  AND  COUNCIL  OF  UNADILLA  v. 
FELDER.  (No.  8372.) 

(Court  of  Appeals  of  Georgia.    Division  No.  1. 

Feb.  7,  1918.) 

(Syllabus  hy  the  Court) 

1,  Appeal  and  Error  <&=»1097(5) — Law  of 
Case  —  Subsequent  Appeal  —  Sufficien- 
cy or  Petition. 
The  Supreme  Court  in  this  case  (145  Ga. 

440,  89  S.  E.  423)  settled  the  question  as  to 

whether  the  petition  set  forth  a  legal  cause  of 

action. 

2.   OVEBBULING  OF  MOTION  FOB  NeW  TBIAL. 

From  the  evidence  the  jury  were  authorized 
to  find  that  the  plaintiff  had  proved  his  case 
as  laid;  and  while  the  excerpt  from  the  charge 
of  the  court  complained  of  may  be  subject  to  the 
criticism  that  it  was  too  general,  yet  when  the 
entire  charge  is  considered  there  is  no  such  er- 
ror assigned  as  to  require  a  reversal.  The  court 
did  not  err  in  overruling  the  motion  for  a  new 
triaL 

Error  from  Superior  Court,  Dooly  County; 
W.  F.  George,  Judge. 

Action  by  N.  M.  Felder,  by  next  friend, 
against  the  Mayor  and  Council  of  Unadilla. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affinhed. 

Jule  Felton,  of  Montezuma,  and  J.  G.  Jones, 
of  Cordele,  for  plaintifT  in  error,  Pov^ell  & 
Lumsden,  of  Vienna,  and  J.  T.  Hill,  of  Cor- 
dele, for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(21  Ga.  App.  747) 

HERRING  V.  SOUTHERN  STATES  PHOS- 
PHATE &  FERTILIZER  CO.    (No.  8477.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  7,  1918.) 

(Syllabus  hy  the  Court) 

1.  Appeal  and  Erbob  ^=>1064(4)  —  SEmNO 
Aside  Verdict— Inaccubate  Charge. 

When  considered  in  connection  with  the  en- 
tire charge  of  the  court,  there  is  not,  in  the  ex- 
cerpts complained  of  in  the  motion  for  a  new 
trial,  sufficient  error  to  authorize  a  reversal. 
Mere  inaccuracies  of  expression,  or  slight  errors 
which  are  not  likely  to  obscure  the  meaning  of 
the  court  or  mislead  the  jury,  will  not  authorize 
this  court  to  set  aside  a  verdict,  where  the 
charge  is  otherwise  correct. 

2.  Refusal  of  New  Teial. 

There  was  evidence  to  support  the  verdict, 
and  the  court  properly  refused  a  new  trial. 


Error  from  City  CJourt  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  between  F.  C.  Herring  and  the 
Southern  States  Phosphate  &  Fertilizer  Com- 
pany. Judgment  for  the  latter,  and  the  for- 
mer brings  error.     Affirmed. 

T.  S.  Hawes,  of  Bainbridge,  for  plaintiff 
in  error.  Hartsfield  &  Conger,  of  Bain- 
bridge, and  Wm.  H.  Fleming,  of  Augusta,  for 
defendant  in  error. 

BLOODWORTH,  J.     Judgment  affirmed. 

BROYI/ES,  P.  J.,  and  HARWELL,  J^  con- 
cur. 


(21  Ga.  App.  744) 

ALMAND  ▼.  BOARD  OF  DRAINAGE 
COM'RS  OF  HAYNES  CREEK  DRAIN- 
AGE DIST.  NO.  1.     (No.  8070.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  7,  1918.) 

(Syllabus  by  the  Court,) 

Deiojbbeb  to  Petition. 

Under  the  rulings  of  the  Supreme  Court  on 
questions  certified  by  this  court  m  this  case,  the 
trial  judge  did  not  err  in  sustaining  the  demur- 
rer and  dismissing  the  plaintiff's  petition. 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Suit  by  A.  J.  Almand  against  the  Board  of 
Drainage  Commissioners  of  Haynes  Creek 
Drainage  District  No.  1.  Judgment  for  de- 
fendants, sustaining  the  demurrer  and  dis- 
missing the  petition,  plaintiff  brings  error, 
and  the  Court  of  Appeals  asks  for  instruc- 
tions from  the  Supreme  Court  upon  certain 
questions.  Questions  answered,  and  judgment 
affirmed  in  conformity  to  answers  to  certified 
questions  in  94  S.  B.  1028. 

Almand  brought  suit  against  the  board 
of  drainage  commissioners  of  Haynes  creek 
drainage  district  No.  1,  alleging  that  the  de- 
fendant was  duly  Incorporated  and  establish- 
ed under  an  act  of  the  Legislature  of  the 
state  of  Georgia,  approved  August  19,  1911 
(Acts  1911,  p.  106),  and  that  the  corporation 
had  damaged  him  in  the  sum  of  $2,500  by  rea- 
son of  the  facts  set  forth  in  his  petition; 
that  he  owned  valuable  bottom  lands  along 
Haynes  creek,  from  which  the  district  takes 
its  name;  that  the  drainage  ditch  was  de- 
termined upon  by  the  machinery  of  law  set 
forth  in  the  said  act  of  the  Legislature,  and  a 
survey  was  made  and  viewers  appointed,  and 
that  the  ditch  was  constructed  according  to- 
their,  report  and  according  to  the  survey 
through  his  land,  following  the  channel  of 
Haynes  creek ;  and  that  the  viewers  and  sur- 
veyors and  defendants  officers  and  agents  in 
determining  upon  the  construction  of  the 
ditch  determined  that  there  would  be  no  dam- 
ages flowing  to  petitioner  by  reason  of  the 
construction  of  said  ditch,  and  no  damages 
were  awarded  to  him  by  reason  of  said  con- 
struction.    The  petition  alleged  that  in  the 
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constrnctlon  of  said  ditch,  the  defendants 
damaged  the  petitioner  by  taking  18  acres  of 
his  land,  by  changing  the  run  of  the  creek, 
filling  up  collateral  ditches,  destroying  cer- 
tain bridges  which  he  had  over  the  creek,  by 
building  a  dam  and  causing  the  water  to 
overflow  his  land,  by  falling  to  move  rock  In 
the  channel  of  the  creek  at  one  place  and 
causing  the  water  to  overflow  and  damage 
his  land;  and  he  claimed  interest  on  said 
special  damages.  By  amendment  he  alleged 
that  all  the  damages  claimed  in  this  petition 
arose  after  the  said  drainage  district  was 
established,  and  after  the  final  order  estab- 
lishing the  same  was  passed,  and  were  all 
caused  by  the  negligent  construction  of  said 
ditch  as  herein  set  forth. 

J.  T.  Moore,  of  Jackson,  L.  B.  Norton,  of 
Lrithonia,  and  E.  J.  Reagan,  of  McDonough, 
for  plaintiff  In  error.  I.  L.  Oakes,  of  Law- 
rencevllle,  for  defendant  in  error. 

HARWELIy,  J.  (after  stating  the  facts  as 
above).  The  Court  of  Appeals  asked  for  in- 
structions from  the  Supreme  Court  upon  the 
following  questions: 

"The  board  of  drainage  commissioners  of 
Haynes  creek  district  was  duly  created  a  body 
corporate  under  and  by  virtue  of  the  provisions 
of  the  act  of  1911.  Acts  1911,  pp.  108  to  132, 
inclusive ;  Park's  Annotated  Code,  8  439  (a)  et 
seq.  A.,  not  a  petitioner  for  the  creation  of  such 
drainage  district,  owns  land  within  the  district, 
and  is  served  with  a  summons  as  required  by  the 
act.  Park's  Annotated  Code,  §  439(b).  No 
damage  is  awarded  him  by  the  engineer  and  the 
viewers,  and  no  appeal  is  taken  by  him  to  their 
report,  as  provided  in  the  act  The  district 
is  duljT  established  in  strict  compliance  with  the 
provisions  of  the  act. 

''(I)  In  such  case  may  A.  prosecute  his  com- 
mon-law action  on  the  case  for  the  value  of  his 
land  taken,  and  for  inconvenience  imposed,  be- 
cause of  the  construction  of  the  improvements 
by  the  board  of  drainage  commissioners,  after 
the  district  has  been  established,  laid  out,  and 
the  improvements  completed,  or  are  the  reme- 
dies  provided  in  the  act  exclusive  of  all  other 
remedies? 

**{2)  In  such  case  may  A.  maintain  against 
the  board  of  drainage  commissioners,  as  a  body 
corporate,  an  action  for  damage  for  the  negli- 
gent construction  by  the  board  of  drainage  com- 
missioners of  the  improvements  authorized  to 
be  made  by  it,  where  nis  lands  lying  within  and 
.without  the  drainage  district  have  been  damaged 
by  acts  of  negligence  and  negligent  omissions  on 
the  part  of  the  board  and  its  contractor  in  mak- 
ing the  improvements  in  the  district?'* 

The  answer  of  the  Supreme  Court,  94  S.  H. 

1028  (the  headnotea  only  being  given  here), 

was  as  follows : 

"1.  A  drainage  district  laid  out,  established, 
and  incorporated  under  the  act  of  1911 — Acts 
1911,  pp.  108-132;  Park's  Annotated  Code,  § 
439  (a)  et  seq. — is  not  liable  in  a  common-law 
action  to  one  owning  land  within  the  district, 
for  the  value  of  his  land  taken,  or  for  inconven- 
ience imposed  thereon  by  the  construction  of  im- 
provements after  they  have  been  completed, 
where  the  provisions  of  the  act  have  been 
strictly  complied  with,  and  where  such  land- 
owner has  been  served  and  made  a  party  to  the 


proceeding  to  establish  such  district,  and  has 
failed  to  appeal,  as  provided  by  the  act,  from* 
the  report  of  the  engineer  and  viewers  finding 
that  his  lands  will  not  be  damaged  by  the  con- 
struction of  the  improvements.  In  such  case 
the  remedy  provided  in  the  act  is  exclusive. 

"2.  The  act  of  1911  authorizing  the  establish- 
ment and  incorporation  of  drainage  districts  is 
referable  to  the  police  power  of  the  state.  Such 
districts,  when  established  and  incorporated,  are 
governmental  agencies,  with  limited  powers  con- 
ferred upon  them  for  the  public  benefit,  and 
may  not  be  held  liable  for  the  negligent  acts  of 
their  officers  and  agents  in  the  discharge  of  a 
governmental  function,  unless  made  so  by  stat- 
ute. 

''3.  In  so  far  as  the  eminent  domain  power  of 
the  state  is  conferred  upon  such  drainage  dis- 
tricts, the  same  is  merely  incidental  to  the  ex- 
orcise of  the  powers  and  duties  conferred  and 
enjoined  upon  them  for  the  public  benefit  If, 
in  the  nonnegligent  and  proper  exercise  of  pow- 
ers and  performance  of  duties  conferred  and 
enjoined  upon  them  for  the  public  benefit,  in- 
jury is  necessarily  inflicted  upon  private  prop- 
erty which  amounts  to  the  taking  or  damaging 
of  such  property,  within  the  meanmg  of  the  Con- 
stitution of  this  state,  the  owners  thereof  are 
entitled  to  just  and  adequate  compensation,  and 
the  drainage  districts  as  such  may  be  held  lia- 
ble. Where  the  injury  is  the  result  of  an  act 
of  negligence  of  the  officers  or  a^ent  of  such 
drainage  district,  liability  as.  agamst  the  cor- 
poration does'  not  exist" 

It  appearing,  from  the  allegations  of  the 
petition,  that  the  damages  complained  of 
arose  from  the  construction  of  the  ditch,  and 
that  they  were  all  caused  by  the  negligent 
construction  of  said  ditch,  we  hold  that  un- 
der the  facts  as  alleged,  and  the  rulings  of 
the  Supreme  Court  as  herein  stated,  the 
court  did  not  err  in  sustaining  the  demurrer 
and  dismissing  the  petition. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(21  Oa.  App.  747) 

Mcelroy  '  v.   board   of    drainage 

COM'RS    OF   HAYNES    CREEK   DRAIN- 
AGE DIST.  NO.  1.     (No.  8071.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  7,  1918.) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  ^  N.  Hardeman,  Judge. 

Action  by  T.  O.  McElroy  against  the  Board 
of  Drainage  Commissioners  of  Haynes  Creek 
Drainage  District  No.  1.  Judgment  for  defend- 
ant, and  'plaintiff  brings  error.    Affirmed. 

For  opinion  in  Supreme  Court  answering  cer- 
tified questions,  see  94  S.  E.  1028. 

J.  T.  Moore,  of  Jackson,  L.  B.  Norton,  of 
Lithonia,  and  E.  J.  Reagan,  of  McDonough,  for 
plaintiff  in  error.  I.  L.  Oakes,  of  Lawrenceville, 
for  defendant  in  error. 

PER  CURIAM.  This  case  is  substantially 
controlled  by  the  decision  in  Almand  v.  Board 
of  Drainage  Commissioners,  etc,  95  S.  E.  14, 
this  day  decided,  and  where  not  so  controlled, 
there  is  no  merit  in  the  assignments  of  error. 

Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS  and  LUEDQ, 
JJ.,  concur. 
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(21  Ga.  App.  707) 

*  DRAPER  V.  GEORGIA,  P.  &  A.  RY.  CO. 

(No.  8716.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  30,  1918.     Motion  to  Rehear 

Denied  Feb.  14,  1918.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and  Ebbob  $=>761— Cabbiebs  ^=> 
32(1),  93— Evidence  €=>00  —  Publication 
OF  Rates— Action  on  Consignee's  Bond— 
Aboument— Demubbeb— Cabbieb's  Cohfli- 
ance  with  Law. 

The  court  did  not  err  in  overruling  the  de- 
murrers. 

(a)  An  interstate  carrier  must  make  and  pub- 
lish a  rato  open  to  all,  in  order  to  exact  a 
higher  rate  for  a  special  service  (0.  &  A.  R. 
R.  V.  Kirby,  225  U.  S.  155.  32  Sup.  Ct,  648, 
56  U  Ed.  1035,  1037,  Ann.  Gas.  1914A,  601), 
but  "it  cannot  be  assumed,  merely  because  the 
contrary  has  not  been  established  by  proof,  that 
an  interstate  railway  carrier  is  conducting  its 
affairs  in  violation  of  law."  N.  O.  &  T.  P.  R. 
Co.  V.  Rankin.  241  U.  S.  319,  36  Sup.  Ct  555. 
60  L.  Ed.  1022,  1026.  Tho  contract  on  its 
face  was  valid,  and  nothing  appears  therein 
from  which  it  may  be  inferred  that  this  and 
similar  contracts  for  a  special  service  there- 
in agreed  upon  were  not  provided  for  by  tariffs 
re^Iarly  made  and  published  in  conformity 
with  law,  according  the  same  privileges  and 
rights  to  all  other  shippers  similarly  situated. 

(b)  The  allegations  in  the  petition  are  not 
subject  to  the  ground  lof  the  demurrer  insist- 
ing that  the  facts  pleaded  therein  show  a  rescis- 
sion of  the  delivery  made  under  the  contract 
between  the  parties. 

(c)  The  statement  in  the  brief  of  counsel 
for  the  plaintiff  in  error  that  **we  insist  on  all 
of  the  grounds  of  the  general  demurrer"  does 
not  amount  to  an  agrument  (see  Pelham  Phos- 
phate Co.  V.  Daniels,  94  S.  E.  846,  decided  Jan- 
uary 21,  1918,  and  numerous  cases  thero  cited) ; 
and  other  grounds  of  the  demurrer  not  referred 
to  above  will  not  be  passed  upon. 

2.  Appeal  and  Ebbob  ^=»843(2)— Refusal  to 
Awabd  a  Nonsuit— Review. 

The  refusal  of  the  court  to  award  a  non- 
suit will  not  be  considered  when  there  is  also 
an  assignment  of  error  upon  the  overruling  of 
a  motion  for  a  new  trial  in  which  a  verdict 
for  the  plaintiff  is  complained  of  as  not  sup- 

I>orted  by  the  evidence.  See  Collins  v.  Strick- 
and  Bros.,  94  S.  E.  1035,  decided  by  this 
court  January  21,  1018,  and  numerous  cases 
there  cited. 

3.  Special  Gbounds  of  Motion  fob  New 
Tbial. 

The  various  special  grounds  of  the  motion 
for  a  new  trial  in  support  of  which  argument 
is  presented  are  without  such  substantial  merit 
as  to  require  a  reversal. 

4.  Cabbiebs  ^=»93— Action  on  Consignee's 
Bond — Evidence— Dibected  Verdict. 

There  was  no  evidence  which  tended  to 
show  that,  an  unlawful  preference  was  extended 
to  the  defendants  under  the  contract  sued  upon, 
and  the  court  did  not  err  in  directing  a  verdict 
for  the  plaintiff. 

Error  from  City  Court  of  Bainbrldge;  H. 
B.  Spooner,  Judge. 

Action  by  the  Georgia.  Florida  &  Alabama 
Railway  Company  against  H.  C.  Draper. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AflBrmed. 

See,  also,  15  Ga.  App.  142.  82  S.  E.  784. 

The  Georgia,  Florida  &  Alabama  Railway 
CJompany  brought  suit  against  H.  O.  Draper 
upon  a  bond.     The  petition  alleged  that  so 


rmuch  of  the  bond  was  breached  as  is  con- 
tained in  the  following  excerpt  therefrom: 

"As  to  all  'order  notify'  shipments  it  is  fur- 
ther understood  and  agreed  that  the  Georgia. 
Florida  &  Alabama  Railway  Company  will 
properly  place  after  arrival  at  Bainbridge  on 
consignee's  track  near  its  warehouse  all  ship- 
ments consigned  to  'order  notify'  Draper-Gar- 
rett  Grocery  Company.  And  the  said  Draper- 
Garrett  Grocery  Company  on  its  part  agrees  to 
deliver  to  the  local  station  agent  of  said  Geor- 
gia, Florida  &  Alabama  Railway  C!ompany  the 
original  bills  of  lading  covering  such  'order 
hotlf^'  shipments  withm  six  hours  after  the 
opening  of  the  bank  holding  such  bills  of  lad- 
ing and  following  the  delivery  of  such  ship- 
ments by  the  said  railway  company.  In  case 
of  failure  on  the  part  of  said  I>raper-(>arrett 
Grocery  Company,  to  deliver  to  said  agent  of 
the  railway  company  the  original  bills  of  lad- 
ing covering  such  'order  notify'  shipments,  then 
the  said  surety  H.  C.  Draper  hereby  agrees  to 

{>rotect  the  said  railway  company  against  any 
OSS  for  the  value  of  such  shipments  so  delivered, 
and  hereby^  binds  himself,  his  heirs,  executors, 
and  administrators  firmly  by  these  presents  for 
whatever  amount  it  may  be  necessary  for  said 
railway  company  to  pay  to  the  consignors  of 
such  'order  notify'  shipments,  either  direct  or 
through  connecting  lines  of  the  said  railway 
company,  and  caused  by  the  failure  of  the  said 
Draper-Garrctt  Grocery  Company  to  deliver 
such  original  bills  of  lading  as  herein  agreed 
by  it." 

It  was  alleged  that  the  breach  of  this  bond 
occurred  as  follows:  That  on  or  about  May 
13,  1910,  the  Blish  Milling  Company,  of  Sey- 
mour, Ind.,  shipped  from  that  place  to  Bain- 
bddge,  Ga.,  a  carload  of  ilour,  consigned  to 
Itself,  with  order  to  notify  Draper-Garrett 
Grocery  Company,  specifying  a  routing  over 
plaintiff's  lines;  that  the  carload  of  flour 
arrived  at  Bainbridge  June  2,  1910,  and  was 
delivered  to  the  Draper-Garrett  Grocery 
Company  on  its  private  sidetrack,  as  provid- 
ed by  the  said  contract,  without  demanding 
the  surrender  of  the  bill  of  lading;  that  the 
grocery  company  thereupon  opened  the  car 
and  unloaded  a  part  of  its  contents,  but,  dis- 
covering that  some  of  the  flour  was  wet,  re- 
loaded all  that  had  been  removed  from  said 
car,  and  turned  the  car  back  to  the  plaintiff 
railway  company,  stating  that  the  flour  was 
damaged,  and  that  the  grocery  company 
would  not  accept  it;  that,  being  unable  to 
induce  either  the  consignor  or  the  Draper- 
Garrett  Grocery  Company  to  accept  it,  the 
carrier  thereupon  proceeded  to  dispose  of  the 
flour  under  the  law  of  Georgia  relative  to 
unclaimed  perishable  freight.  Thereafter  the 
Blish  Milling  Company  brought  suit  in  tro- 
ver against  the  railway  company  (the  plain- 
tiff In  the  present  case),  alleging  a  conversion 
of  the  shipment  by  the  carrier,  because  it 
had  delivered  the  flour  to  the  grocery  com- 
pany without  surrender  of  the  bill  of  lading ; 
and,  the  plaintiff  having  elected  to  take  a 
money  verdict  for  the  value  of  the  property, 
the  Jury  returned  a  verdict  in  its  favor  for 
$1,084.50,  with  interest  from  June  2,  1910, 
at  7  per  cent.  That  this  verdict  was  afQion- 
cd  by  the  Court  of  Appeals  of  Georgia  (see 
G.  F.  &  A.  Ry.  Co.  v.  Blish  Milling  Co.,  15  Ga. 
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App.  142,  82  S.  E.  764),  and  the  case  was  then 
carried  to  the  Supreme  Court  of  the  United 
States,  where  the  Judgment  of  the  Court  of 
Appeals  was  affirmed,  and  the  railway  com- 
pany required  to  pay  to  the  Blish  Milling 
Company  the  amount  of  the  judgment  re- 
covered by  that  company  (241  U.  S.  190,  36 
Sup.  CL  541,  60  L.  Ed.  948),  and  that  the 
present  suit  was  then  filed  by  the  Georgia, 
Florida  &  Alabama  Railway  Company 
against  H.  C.  Draper,  as  surety  on  the  bond 
which  is  above  referred  to  and  a  copy  of 
which  was  attached  to  the  petition.  The 
petition  further  alleged  that  Draper  had  full 
knowletige  of  the  previous  suit,  and  testified 
as  a  witness  at  the  trial;  that  the  cause  of 
action  of  the  Blish  Milling  Company  against 
the  present  plaintiff  was  predicated  upon 
the  contention  that  the  delivery  by  plaintiff 
to  the  Draper-Garrett  Grocery  Company  of 
the  car  of  flour,  without  first  demanding  and 
obtaining  the  bill  of  lading,  amounted  to  a 
conversion;  which  contention  was  in  effect 
sustained  by  the  Court  of  Appeals  of  Georgia 
and  by  the  Supreme  Court  of  the  United 
States  in  affirming  the  Judgment  against  the 
plaintiff;  that  the  said  Draper  contracted 
and  agreed,  as  surety  on  the  said  bond,'  "to 
protect  the  said  railway  company  against 
any  loss**  (italics  ours)  for  the  value  of  "or- 
der notify"  shipments  delivered  to  the  Dra- 
per-Garrett Grocery  Company  before  surren- 
dering to  the  carrier  the  bills  of  lading  there- 
for, or  as  stated  in  the  petition,  "to  hold 
plaintiff  harmless  and  to  make  good  to  plain- 
tiff whatever  amount  [it]  was  required  to 
expend";  that  the  Draper-Grarrett  Grocery 
Company  was  a  corporation  which  had  been 
dissolved  and  was  legally  dead  when  the  suit 
under  consideration  was  instituted ;  and  that 
the  plaintiff  incurred  various  items  of  ex- 
pense in  addition  to  the  amount  of  the  Judg- 
ment recovered  against  it  in  defending  the 
suit,  all  of  which  are  specifically  set  forth. 
The  defendant  interposed  certain  demurrers, 
both  general  and  special,  which  were  over- 
ruled. The  court,  in  the  trial  of  the  case,  di- 
rected a  verdict  for  the  plaintiff.  The  bill  of 
exceptions  complains  of  the  overruling  of 
the  demurrers  and  of  the  refusal  to  grant  the 
defendant's  motion  for  a  new  trial. 

W.  V.  Custer,  of  Bainbrldge,  for  plaintiff 
in  error.  T.  S.  Hawes,  of  Bainbrldge,  for 
defendant  in  error. 

WADE,  C.  J.  (after  stating  the  facts  as 
above).  Only  two  grounds  (yt  the  demurrer 
are  insisted  upon  in  the  briefs  of  counsel  for 
the  plaintiff  in  error,  to  wit,  that  the  instru- 
ment sued  on  is  void  and  unenforceable,  be- 
cause it  created  a  preference  in  favor  of 
Draper-Garrett  Grocery  Company,  In  viola- 
tion of  the  act  of  Congress  commonly  known 
as  the  "Elkins  act,"  and  also  because  "said 
declaration  showed  upon  its  face  that  if 
there  was  a  delivery  of  the  property,  for  the 
value  of  which  suit  la  brought,  to  Draper- 
95  S.B.-2 


Garrett  Grocery  Company,  under  said  obliga- 
tion sued  upon,  that  there  was  an  absolute 
rescission  of  said  delivery  and  an  acceptance 
of  the  property  by  the  Georgia,  Florida  & 
Alabama  Railway  Company  in  lieu  of  the 
bill  of  lading."  That  portion  of  the  federal 
act  which  counsel  for  plaintiff  in  error  con- 
tends renders  the  instrument  sued  upon  void 
is  as  follows: 

"It  shall  be  unlawful  for  any  person,  per- 
sons, or  corporation  to  offer,  grant,  or  give  or 
to  solicit,  accept,  or  receive  any  rebate,  con- 
cession, or  discrimination  in  respect  of  the  trans- 
portation of  any  property  in  interstate  or  for- 
eign commerce  by  any  common  carrier  subject 
to  said  act  to  regulate  commerce  and  the  acts 
amendatory  thereto  whereby  any  such  property 
shall  by  any  device  whatever  be  transported  at 
a  less  rate  than  that  named  in  the  tariffs  pub- 
lished and  filed  by  such  carrier,  as  is  required 
by  said  act  to  regulate  commerce  and  the  acts 
amendatory  thereto,  or  whereby  any  other  ad- 
vantage is  given  or  discrimination  is  practiced." 
Act  Feb.  19,  1903,  c.  708,  32  Stat.  847,  10  Fed. 
Stat.  Ann.  171  (U.  8.  Comp.  St.  1916,  §§  8507- 
8599). 

[1,2]  Applying  this  portion  of  the  act  to 
the  petition  in  the  case  under  review,  we  can- 
not say,  as  a  matter  of  law,  that  the  plead- 
ings show  on  their  face  that  the  instrument 
sued  on  constituted  a  "preference"  or  "dis- 
crimination" in  favor  of  the  defendant,  since 
there  are  no  allegations  in  the  petition  (nor 
was  there  even  proof  adduced  at  the  trial)  to 
the  effect  that  similar  contracts  were  not 
made  with  other  shippers,  or  that  the  pub- 
lished tariffs  filed  with  the  commission  con- 
tained no  provision  authorizing  such  a  con- 
tract as  forms  the  basis  of  this  suit  There 
being  no  such  allegations  or  proof,  it  must 
therefore  be  presumed  that  the  railway  com- 
pany, in  executing  the  contract  sued  on,  acted 
in  accordance  with  the  law  until  the  contrary 
is  shown.  In  the  case  of  Cincinnati,  N.  O. 
&  T.  P.  R..  Co.  V.  Rankin.  241  U.  S.  319,  36 
Sup.  Ct.  555,  60  L.  Ed.  1022,  1026,  it  is  said 
that: 

*'It  cannot  be  assumed,  merely  because  the 
contrary  has  not  been  established  by  proof,  that 
an  interstate  railwav  carrier  is  condacting  its 
affairs  in  violation  of  law.  Such  a  carrier  must 
comply  with  strict  requirements  of  the  federal 
statutes  or  become  subject  to  heavv  penalties^ 
and,  in  respect  of  transactions  in  the  ordinary 
course  of  business,  it  is  entitled  to  the  presump- 
tion of  right  conduct.  The  law  'presumes  that 
every  man,  in  his  private  and  official  character^ 
does  his  duty  [andj  until  the  contrary  is  proved, 
it  will  presume  that  all  things  are  rightly  done, 
unless  the  circumstances  of  the  case  overturn 
this  presumption,  according  to  the  maxim,  "Om- 
nia prsesumuntur  rite  et  solemniter  esse  acta» 
donee  probetur  in  contrarium.'  " 

The  view  here  expressed  is  not  in  conflict 

with  the  ruling  in  C.  &  A.  R.  R.  v.  Klrby,  225 

U.  S.  155,  32  Sup.  Ct  648,  56  L.  Ed.  1035, 1037, 

cited  and  strongly  relied  upon  by  the  plaintiff 

in  error,  since  that  case  was  clearly  dealing 

with  facts  in  evidence  which  showed  that; 

"The  railroad  company  had  established  and 
published  through  Joint  rates  and  charges  upon 
carload  shipments.  ♦  ♦  ♦  The  rates  furnish- 
ed the  defendant  in  error  [the  shipper]  were  the 
regularly  published  rates.  Those  rates  and 
schedules  did  not  provide  for  an  expedited  serv- 
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ice,  nor  for  transportation  by  any  particular 
strain.  Neither  was  Kirby  [the  shipper]  requir- 
'ed  to  pay  any  other  or  higher  rate  for  the  prom- 
ised special  servicer  by  which  his  car  was  to  be 
carried  so  as  to  be  attached  to  the  fast  stock 
special  and  carried  by  it  to  New  York." 

The  contract  sued  on  in  the  case  under  con- 
sideration may  have  provided  for  a  special 
service,  and»  If  so,  as  was  said  by  Mr.  Jus- 
tice Lurton  in  the  Kirby  Case,  supra: 

"For  such  a  special  service  and  higher  re- 
sponsibility it  might  clearly  exact  a  higher 
rate,  but  to  do  so  it  must  make  and  publish  a 
rate  open  to  all." 

The  facts  in  the  Kirby  Case  showed,  how- 
ever, that  DO  such  steps  had  been  taken,  and 
the  railroad  based  its  defense  on  this  ground ; 
whereas  in  the  instant  case  neither  the  plead- 
ings nor  the  evidence  adduced  even  intimated 
that  the  published  tariffs  did  not  provide  for 
the  precise  kind  of  contract  sued  upon,  or 
that  similar  contracts  were  not  made  with 
others.  It  is  suggested  by  counsel  for  the 
plaintiff  in  error  that  a  mere  reading  of  the 
contract  will  convince  the  court  that  it  was 
the  intention  of  the  railway  company  to  ex- 
tend to  the  Draper-Garrett  Grocery  Company 
a  preferential  privilege.  We  cannot  assent 
to  this  contention,  since  it  does  not  thus  ap- 
pear, as  stated  above,  that  similar  contracts 
were  not  made  with  other  shippers,  or  that 
tariffs  were  not  filed  covering  this  and  other 
like  contracts.    It  is  well  settled  that: 

"A  railroad  company  which  is  an  interstate 
common  carrier  cannot  enter  into  a  contract 
with  a  shipper  which  constitutes  an  unlawful  or 
undue  preference  under  the  interstate  commerce 
act"  Florida  R.  Co.  ▼.  Cherokee  Sawmill 
Co.,  137  Ga.  815.  821,  74  S.  E.  523. 

See,  also,  Southern  Pacific  Terminal  Co.  v. 

Interstate  Commerce  Commission,  219  U.  S. 

498,  31  Sup.  Ct  279,  55  L.  Ed.  310. 

"General  statements  that  there  must  be  no  dif- 
ference in  charges  not  based  on  difference  in 
service,  that  rates  must  be  equal  to  all  under 
like  conditions,  and  that  unjust  and  unreason- 
able discrimination  is  forbidden,  may  be  found 
in  the  opinions  of  the  courts  and  of  the  Inter- 
state Commerce  Commission  in  cases  in  which 
they  were  discussing  radical  differences  in  the 
direct  charges  for  transportation  under  like  con- 
ditions. Western  Union  Tel.  Co.  v.  Call  Pub- 
lishing Co.,  181  U.  S.  92,  100,  21  Sup.  Ct.  561, 
45  L.  Ed.  765 ;  Cincinnati,  New  Orleans  &  Tex- 
as Pacific  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 162  U.  S.  184,  16  Sup.  Ct.  700,  40 
L.  Ed.  935 ;  United  States  v.  Vacuum  Oil  Co. 
[D.  C]  153  Fed.  598,  606,  607,  and  other  cases 
cited) ;  and  in  cases  in  which  the  carriers  absolute- 
ly refused  to  carry  the  property  tendered  on  any 
terms,  as  in  Crescent  Liquor  Co.  v.  Piatt  (C. 
C.)  148  Fed.  894,  903,  or  to  furnish  cars  at 
proper  times  and  places  where  the  rates  were 
the  same,  as  in  Castle  v.  Baltimore  &  Ohio  R. 
R.  Co.,  8  Interst.  Com.  R.  333,  344.  Opinions 
of  state  courts  may  also  be  cited  under  statutes 
which  depart  from  the  language  and  the  true  in- 
terpretation of  the  interstate  commerce  act. 
and  require  certain  carriers  to  grant  'equal 
terms,  facilities,  accommodations  and  usages,* 
and  forbid  them  from  'granting  any  terms,  cred- 
it, privileges,  advantages,  usages  or  facilities' 
to  one  that  are  not  granted  to  all  (Burns'  Ann. 
St.  Indiana  1901,  §  3812b);  which  hold  that 
every  person  or  corporation  is  lawfully  entitled 
to  every^  privilege  and  courtesy  extended  to  any 
other  similarly   situated,  so   that  under  these 


statutes  and  decisions  no  carrier  may  waive  any 
right  or  extend  any  courtesy  to  any  person  or 
corporation  without  becoming  legally  bound  to 
do  likewise  to  every  other  person  or  corpora- 
tion under  similar  conditions."  Gamble-RoDin- 
son  Com.  Co.  v.  Chicago  &  N.  W.  Ry.  Co.,  168 
Fed.  161,  1C6,  167,  94  C.  C.  A.  217,  21  L.  R. 
A.  (N.  S.)  982,  16  Ann.  Cas.  613. 

From  a  careful  study  of  the  briefs  of  the 
plaintiff  in  error  we  infer  that  it  is  in  the 
light  of  these  statutes  and  opinions  that  the 
contract  under  consideration  is  complained 
of.  The  interstate  commerce  act  has-  been 
differently  construed,  however.  The  correct 
interpretation  of  this  act  was  clearly  given 
by  Judge  Jackson  afterwards  Mr.  Justice 
Jackson  of  the  United  States  Supreme  Court), 
in  the  case  of  Interstate  Commerce  Commis- 
sion V.  Baltimore  &  Ohio  R.  R.  Co.  (C.  C.) 
43  Fed.  37,  in  the  following  language,  which 
was  subsequently  several  times  approved  and 
adopted  by  the  United  States  Supreme 
Court: 

"Subject  to  the  two  leading  prohibitions  that 
their  charges  shall  not  be  unjust  and  unreason- 
able, and  that  they  shall  not  unjustly  discrim- 
inate, so  as  to  give  undue  preference  or  advan- 
tage, or  subject  to  undue  preference  or  disad- 
vantage persons  or  traffic  similarly  circum- 
stanced, the  act  to  regulate  commerce  leaves 
common  carriers  as  they  were  at  common  law, 
free  to  make  special  contracts  looking  to  the  in- 
crease of  their  business,  to  classify  their  traffic, 
to  adjust  and  apportion  their  rates  so  as  to  meet 
the  necessities  of  commerce,  and  generally  to 
manage  their  important  interests  upon  the  same 
principles  which  are  regarded  as  sound,  and 
adopted  in  other  trades  and  pursuits.*' 

In  view  of  this  dear  statement  of  the  law, 
we  cannot  hold  that  the  railway  company 
discriminated  against  any  competitor  of  the 
defendant,  located  at  Bainbridge,  merely  by 
contracting  wifh  the  Draper-Garrett  Grocery 
Company  to  deliver  all  "order  notify"  ship- 
ments upon  its  private  side  track  before  re- 
ceiving from  it  the  bill  of  lading  for  the 
same;  nor  can  we  say  that  this  contract  con- 
stituted what  Is  commonly  known  as  a  "pref- 
erence" in  favor  of  the  grocery  company 
and  against  others  similarly  situated.  The 
railway,  in  delivering  "order  notify"  ship- 
ments to  the  grocery  company  before  ob- 
taining from  it  bills  of  lading  therefor,  was 
in  effect  merely  extending  credit,  and  surely 
the  equality  of  treatment  and  denial  of  pref- 
erences contemplated  by  the  statute  would 
not  compel  the  carrier  to  extend  the  same 
credit  to  all  others,  some  of  whom  might 
be  less  responsible  commercially,  and  there- 
fore not  entitled  to  such  indulgence,  for 
sound  business  or  financial  reasons;  and, 
as  already  suggested,  it  does  not  appear  that 
other  solvent  and  responsible  parties  were 
denied  the  same  privilege.  See,  further,  in 
this  connection,  Gamble-Robinson  Com*n  Co. 
V.  Chicago  &  N.  W.  Ry.  Co.,  supra, 

In  the  next  ground  of  the  demurrer  insist- 
ed upon  by  plaintiff  In  error  it  is  contended 
that  the  petition  shows  on  its  face  that  there 
was  an  absolute  rescission  of  the  delivery 
of  the  shipment  to  the  Draper-Garrett  Gro- 
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eery  Company,  and  an  acceptance  by  the 
railway  company  of  the  property  when  re- 
fused and  returned  to  It,  in  lieu  of  the  bill 
of  lading.  This  contention  is  likewise  with- 
out merit.  The  petition  did  not  show  on  Its 
face  that  there  had  been  a  rescission  of  the 
delivery  under  the  contract,  since,  before  there 
could  be  such  a  rescission,  there  must  have 
been  a  voluntary  acceptance  of  the  returned 
shipment  by  the  railway  company,  and  it 
nowhere  appears  that  the  carrier  ever  con- 
sented to  the  return  of  the  shipment  to  it, 
but,  to  the  contrary,  the  car  was  reloaded  by 
the  **order  notify*'  consignee,  and  the  petition 
distinctly  alleges  that: 

Thereafter  the  "plaintiff,  having  the  flonr  on 
hand  and  being  unahle  to  get  ii  accepted  by  the 
Draper-Garreti  Orocery  Company,  proceeded 
to  dispose  of  the  same  under  the  law  of  Georgia 
relative  to  unclaimed  freight." 

In  order  that  the  ruling  of  this  point  may 
be  understood  more  clearly,  it  will  be  well 
to  recall,  in  this  connection,  that  the  contract 
sued  oDi  provided  that  the  railway  company 
should  deliver  to  the  grocery  company  all 
**order  notify"  shipments  without  demanding 
the  surrender  of  the  bills  of  lading ;  and,  by 
way  of  self -protection  for  this  special  privi- 
lege extended  to  the  grocery  company,  the 
railway  company  had  the  grocery  company 
execute  the  bond  containing  the  provision 
that  the  surety  (H.  C.  I>raper,  the  defendant) 
would  protect  the  railway  company  against 
any  loss  for  the  value  of  such  shipment  so 
delivered,  and  the  surety  bound  himself  *'for 
whatever  amount  it  may  be  necessary  for  said 
railway  company  to  pay  to  the  consignees 
of  such  'order  notify*  shipments,  either  di- 
rect or  through  connecting  lines  of  the  rail- 
way company,  and  caused  by  the  failure  of 
the  said  Draper-Garrett  Grocery  Company  to 
deliver  said  original  bills  of  lading  as  herein 
agreed  by  It"  By  a  reference  to  the  decision  of 
the  United  States  Supreme  Court  In  the  case 
of  G.,  F.  &  A.  Ry.  Co.  v.  Blish  Milling  Co., 
supra,  it  will  be  seen  that  by  complying  with 
the  exact  terms  of  its  contract  with  the 
grocery  company,  the  railway  company  was 
held  responsible  in  damages  to  the  consignor, 
the  Bllsh  Milling  Company;  and  unless  there 
was  a  complete  remission  of  the  contract, 
we  see  no  reason  why  Draper,  as  surety  on 
the  bond  executed  by  the  grocery  company, 
should  not  be  held  liable  under  his  agree- 
ment, which  in  effect  declared  that  he  would 
be  responsible  to  the  railway  company  for 
whatever  loss  resulted  because  of  its  compli- 
ance with  the  terms  thereof.  In  the  absence 
of  a  voluntary  acceptance  of  the  carload  of 
flour  by  the  railway  company,  nothing  ap- 
pears which  could  amount  to  a  legal  and 
binding  rescission  of  the  contract  on  the 
part  of  the  railway  company ;  for  the  refusal 
of  the  shipment  by  the  Draper-Garrett  Gro- 
cery Company,  whereby  the  railway  was 
forced  to  retake  control  of  the  flour  reloaded 
In  the  car  by  the  said  grocery  company,  and 


its  subsequent  sale  to  reduce  the  loss  as  much 
as  possible,  did  not  constitute  such  a  rescis- 
sion. The  railway  company,  in  the  premises, 
was  powerless  to  do  anything  else  after  the 
refusal  by  the  grocery  company,  as  well  as 
by  the  Blish  Milling  Company,  to  receive  the 
flour,  than  to  assume  possession  again  and 
dispose  of  it  in  accordance  with  the  statute 
law  of  our  state  relative  to  unclaimed  perish- 
able freight.  Surely  the  mere  fact  that  the 
railw^ay  company  toook  possession  of  the 
flour  under  these  circumstances  could  not 
release  Draper  from  a  liability  which  be- 
came flxed  when  the  car  was  delivered  with- 
out the  surrender  of  the  bfll  of  lading.  There 
are  numerous  decisions  by  the  Supreme 
Court  and  this  court  holding,  that  a  contract 
cannot  be  abrogated  by  one  of  the  parties 
only.  "A  written  contract  cannot  be  abro- 
gated by  one  of  the  parties  without  the  as- 
sent of  the  other.**  Starling  v.  State,  5  Ga. 
App.  171,  62  S.  E.  993;    Oklahoma  Vinegar 

00.  V.  Carter  &  Ford,  116  Ga.  140,  42  S.  E. 
378,  59  L.  R.  A.  122,  94  Am.  St.  Rep.  112 
(1);  Central  of  Georgia  Ry.  Co.  v.  Gortatow- 
sky,  123  Ga.  866,  51  S.  E.  469  (5) ;  Phosphate 
Mining  Co.  v.  Atlanta  Oil  &  Fert  Co.,  20 
Ga.  App.  662,  93  S.  E.  532  (6). 

As  suggested  above,  no  intention  on  the 
part  of  the  railway  company  to  rescind  the 
delivery  under  the  contract  can  properly  be 
inferred  from  the  simple  fact  that  it  retook 
possession  of  the  shipment  refused  by  the 
consignee  and  the  consignor;  and  therefore 
this  ground  of  the  demurrer  is  without  merit. 

[3]  The  numerous  8i>ecial  grounds  of  the 
motion  for  a  new  trial  which  are  argued  in 
the  briefs  of  counsel  for  the  plalntifiC^  in  er- 
ror are  without  substantial  merit. 

[4]  The  pleadings  ahd  the  evidence  de- 
manding a  verdict  in  favor  of  the  plaintiff, 
the  court  did  not  err  in  so  directing. 

Judgment  affirmed. 

JENKIINS  and  LUKE,  JJ.,  concur. 

(21  Oa.  App.  741) 
SMITH  et  al.  v.  DOWNING  CO.     (No.  8742.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  7,  1918.) 

(Syllabus  by  the  Court,) 

1.  CouBTs  ^=»488(1)— Transfer  of  Catjsi^— 
Efj^ct. 

This  case  arose  as  a  proceeding  under  Civil 
Code  1910,  §  3276  et  seq.,  to  foreclose  a  mort- 
gage on  realty..  The  case  was  carried  to  the 
Sapreme  Court  by  writ  of  error,  dated  March 
26,  1917;  but  on  April  12,  1917,  the  Supreme 
Court  ordered  that  the  case  be  transferred  to 
this  court  In  so  transferring  the  case,  the 
Supreme  Court  necessarily  held  that  this  court 
had  jurisdiction  of  such  a  case. 

2.  Mortgages  ^=>442  —  Forecix)sure  —  Pro- 
cess. 

In  a  statutory  proceeding  to  foreclose  a 
mortgage  on  realty,  the  only  **process"  that  is 
necessary  is  the  rule  nisi  prescribed  by  the 
statute  and  the  only  prayer  for  process  that  is 
necessary  is  a  prayer  for  such  a  rule. 
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3.  MOBTGAOES    ^=:9440-^UDOMBNT    IN    REIC— 

Service  by  Publicatoon—Effect. 
Where  the  plaintiff  seeks  a  judgment  in 
rem,  and  not  a  judgment  in  personam,  service 
by  publication,  in  accordance  with  the  terms 
of  the  statute,  is  no  less  effective  than  person- 
al service.  Civ.  Code  1910,  §§  3276,  5554(3); 
RoUer  v.  Holly,  176  U.  S.  399,  20  Sup.  Ct.  410, 
44  L.  Ed.  520. 

4.  Service  by  Publication— Entry. 

Where  service  by  publication  has  been  prop- 
erly perfected,  the  fact  may  be  determined  and 
entered  on  the  record  at  any  time  before  the 
trial  of  the  case.    Civ.  Code  1910,  §  5558. 

5.  Bills  and  Notes  ^=»287  —  Partnership 
Note— In  d  obseme  nt— Statute. 

A  promissory  note  payable  to  a  partnership 
may  be  transferred  upon  the  individual  indorse- 
ment of  all  the  copartners,  without  any  indorse- 
ment in  the  firm  name,  as  well  as  in  the  firm 
name  by  any  one  or  more  of  the  partners  having 
authority  so  to  do.  Civ.  Code  1910,  iS  3156, 
3175,  3180. 

6.  lylMITATION  OF  ACTIONS  ^=S>22(3)— MORT- 
GAGES ^=»105— Construction  ob'  Note  and 
Mortgage  as  One  Contbaci^Seal— Right 
OF  Action. 
The  note  and  the  mortgage  given  to  secure 
it  appear  upon  the  same  paper..  At  the  end  of 
tie  note  ate  tlie  words,  "Witness  our  hands 
and  seals."  On  the  same  line  is  the  signature 
of  one  of  the  makers,  followed  by  the  word 
".Seal.**  Under  that  is  the  signature  of  the 
other  maker,  similarly  followed.  To  the  left  of 
the  signatures  of  the  makers  and  directly  under 
the  words  first  above  quoted  appear  simply  sig- 
natures of  the  two  other  persons.  The  mortgage 
ends  in  the  same  form  and  with  the  same  sig- 
natures as  the  note,  except  that  the  signatures 
other  than  those  of  the  makers  clearly  appear 
as  eubscribing  witnesses,  being  there  preceded 
by  the  words,  "Signed  in  presence  of,'*  and  one 
of  them  bei^ig  followed  by  letters  indicative  of 
his  official  character.  The  defendants  contend 
that  neither  the  note  nor  the  mortgage  is  a  seal- 
ed instrument,  and  that  the  action  thereon  is 
barred  by  the  statute  of  limitations,  because  not 
commenced  within  six  years  after  the  maturity 
of  the  note.    Held: 

(a)  The  note  and  the'  mortgage  given  to  se- 
cure it,  being  written  upon  the  same  paper  and 
executed  at  the  samQ  time,  must  be  construed  as 
constituting  but  one  contract.  Civ.  Code  1910, 
K  ^266,  4268(1). 

(b)  The  signatures  to  the  note  that  were  made 
by  the  witnesses  who  attested  the  mortgage  will 
be  construed  only  as  the  signatures  of  attesting 
witnesses,  and  as  having  no  more  reference  to 
the  words,  '^'Witness  our  hands  and  seals,'*  than 
to  any  other  part  of  the  note.  Waterman  y. 
Barclay,  10  Ga.  App.  108,  72  S.  E.  716. 

(c)  Both  the  note  and  the  mortgage  were 
sealed  instruments,  under  Civ.  Code  1910,  f 
4359,  and  an  action  thereon  would  not  be  stale 
until  the  expiration  of  20  years  after  the  right 
of  action  accrued.  Humphries  v.  Nix,  77  Ga. 
98. 

7.  Mortgages  ^=s>48(2),  129— Description  of 

Propeutt— Validity— "Bounded  by  ♦  ♦  • 

F.  M.  Smith." 

A  mortgage  is  not  void  on  its  face  for  want 

of   a    suflicient    description    of    the    mortgaged 

property  where  the  property  is  described  as: 

"One   tract   of  land   in   the  401st  district,   G. 

M.,  of  Tatnair  county,  Ga.,  said  tract  of  land 

being  bounded  as  follows:    On  the  north,  east. 


and  south  by  F.  M.  Smith  [not  a  mortgagor], 
and  on  the  west  by  Perry  Sikes  and  Herschel 
De  Loach  [not  mortgagors]— said  tract  of  land 
containing  one  hundred  and  fifty  acres,  more 
or  less,  and  being  the  same  tract  of  land  pur- 
chased by  [the  mortcagorsl  from  Jas.  W.  Smith 
and  described  in  a  deed  ot  conveyance  made  by 
the  said  Jas.  W.  ^mith,  dated  on  the  1st  day  of 
October,  1908."  Johnson  v.  McKay,  119  Ga. 
196,  45  S.  E.  992,  100  Am.  St.  Rep.  166;  Der- 
rick V.  Sams,  98  Ga.  397,  25  S.  £}.  509,  58  Am. 
St.  Rep.  309. 

(a)  In  such  a  description  the  words  "bounded 
♦  •  ♦  by  F.  M.  Smith,"  will  be  construed  afl 
meaning  "bounded  by  lands  of  F.  M.  Smith." 

8.  Bills  and  Notes  ^=»503— Action  on  Note 
—Defenses— Collateral  Security. 

"Where  an  indorser  holds  notes  as  collateral 
security  for  a  debt  due  from  the  payee,  and 
there  would  be  a  valid  defense  against  them  if 
not  indorsed,  he  can  recover  no  more  on  them 
than  the  amount  of  the  debt  for  which  they  are 
collateral."  Hatcher  v.  Ind.  Nat.  Bank,  79  Ga. 
547,  5  S.  E.  111(1) ;  Linderman  v.  Atkins,  143 
Ga.  366(3),  85  S.  £).  101.  It  was  therefore  er- 
ror for  the  court  to  exclude  evidence  offered  by 
the  defendants  to  prove  that  part  of  their  plea 
wherein  they  alleged  that  the  note  was  executed 
without  consideration  in  so  far  as  the  payee 
was  concerned,  and  for  the  sole  purpose  of 
enabling  the  payee  to  indorse  it  to  tne  plaintiff 
as  collateral  security,  and  that  the  debt  thus 
secured  had  been  fully  paid. 

9.  Judgment  ^=»668(3)  —  Conclusiveness  — 
Parties. 

A  judgment  is  not  conclusive  as  to  one  who 
was  not  a  party  to  the  proceeding  in  which  it 
was  rendered,  nor  as  to  one  over  whom  the 
court  acquired  no  jurisdiction,  even  though  the 
latter  may  be  named  as  a  party  defendant  in 
the  proceeding.  Civ.  Code  1910.  §  4336.  If  the 
original  petition  showed  a  total  want  of  juris- 
diction, and  there  was  no  attempt  to  serve  the 
amendment  or  the  amended  petition  upon  the 
defendant,  and  no  appearance  or  waiver  by  him. 
he  was  not  concluded  by  the  final  verdict  ana 
judgment  rendered  without  proof,  even  though 
the  amended  petition  may  have  alleged  the  nec- 
essary jurisdictional  facts. 

10.  Grounds  of  Deuurreb. 

Grounds  of  demurrer  not  covered  by  the 
foregoing  rulings  are  without  substantial  merit. 

11.  Other  Questions. 

As  the  other  questions  raised  by  the  motion 
for  a  new  trial  may  not  arise  on  another  trial 
of  the  case,  they  are  not  here  decided. 

Srror  from  Superior  Court,  Evans  County ; 
W.  W.  Sheppard,  Judge. 

Suit  to  foreclose  a  mortgage  by  the  Down- 
ing Company  against  J.  Fr  Smith  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

W.  T.  Burkhalter,  of  Reldsville,  for  plaln- 
tiflPs  In  error.  O.  B.  Conyers,  of  Brunswick, 
W.  G.  Warnell,  of  Claxton,  and  B.  J.  Con- 
yers, of  Atlanta,  for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  C  J.,  and  JENKINS,  J.,  concur. 
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(81  W.  Va.  «76) 

STATE  V.  HILL.  (No.  8491.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  5.  1918.) 

(8ylldbu9  hy  ike  Court,) 

1.  CTbiminal  Law  ^=»273 — Plsa  of  Guilty- 
Acceptance. 

A  plea  of  guilty  of  a  capital  crime  should  be 
accepted  cautiously  and  not  until  the  court  has 
warned  the  prisoner  and  been  satisfied  that  he 
has  acted  fredy  and  deliberately  after  being  so 
admonished  and  with  full  knowledge,  apprecia- 
tion, and  understanding  of  the  nature  and  conse- 
quences of  his  confession. 

2.  Cbiminax  Law  ^=»1144(4)  —  Plea  of 
Guilty— Acceptance?— Presumption. 

If  the  facts  and  circumstances  attending  the 
reception  and  recordation  of  such  plea  do  not 
affirmatively  appear  from  the  record  it  will  be 
presumed  that  the  trial  court  discharged  its 
full  duty  In  the  premises. 

3.  CJhiminal  Law  ^=>274 — Plea  of  Guilty- 
Withdrawal  OF  Not  Guilty. 

If  the  trial  court  has  not  on  receiving  and 
recording  a  plea  of  guilty  of  a  capital  offense  so 
admonished  the  accused,  and  after  doing  so  been 
satisfied  that  the  same  has  been  made  freely  and 
deliberately  and  with  full  appreciation  and  un- 
derstanding of  the  consequences  of  his  confes- 
sion, or  if  it  is  subsequently  shown  on  motion 
of  the  accused  before  judgment  that  he  was  mis- 
led or  deceived  and  did  not  act  freely  and  un- 
derstandingly  in  making  his  confession,  unless 
some  good  reason  is  shown  for  not  doing  so,  the 
court  should  permit  such  plea  to  be  withdrawn 
and  the  plea  of  not  guilty  to  be  interposed  and 
put  the  prisoner  upon  his  trial  thereon. 

4.  Criminal  Law  ^=:»1144(4,  17)— Discretion 
OF  Court  —  Denial  of  Motion  to  With- 
draw Plea  of  Guilty — ^Presumption. 

But  unless  the  record  shows  the  fact  to  be 
otherwise  this  court  will  presume  that  the  trial 
court  discharsred  its  full  duty  and  did  nOt  abuse 
its  judicial  discretion  in  denying  the  prisoner's 
motion  to  withdraw  his  plea  of  guilty  and  sub- 
stitute a  plea  of  not  guilty,  and  pronouncing 
judgment  against  him. 

Error  to  Circuit  Court,  Cabell  County. 

John,  alias  "Gigger,"  Hill  pleaded  guUty 
as  principal  to  murder  in  the  first  degree, 
and  sentence  was  deferred,  and,  from  the 
overruling  of  his  motion  for  leave  to  with* 
draw  or  set  aside  his  plea  of  guilty  and  to 
plead  not  guilty,  he  brings  error.    Affirmed. 

W.  L.  Higgins,  of  Huntington,  for  plaintlflf 
in  error.  B.  T.  England,  Atty.  Gen.,  and  Hen- 
ry A.  Nolte,  Asst.  Atty.  Gen.,  for  the  State. 

MILLER,  J.  The  several  assignments  of  er- 
ror substantially  present  but  two  questions: 
First,  whether  the  trial  court  rightfully  re- 
ceived the  prisoner's  plea  of  guilty  of  murder 
in  the  first  degree;  Second,  whether  the 
court  erred  in  denying  defendant's  motion  for 
leave  to  withdraw  his  plea  of  guilty  and  to 
plead  not  guilty,  and  pronouncing  the  judg- 
ment of  death  against  him. 

Defendant  was  indicted  as  principal  in  the 
first  degree  along  with  George  Martin,  alias 
Red  Martin,  and  £Imory  Harmon,  as  acces- 
sories before  the  fact  for  the  murder  of 
George  Church  on  September  23,  1916.    The 


f  indictment  was  returned  at  the  June  term, 
1917,  and  the  record  sho^s  that  on  June  25, 
following,  the  defendant  Hill  was  arraigned 
and  appearing  in  person  and  by  counsel  en- 
tered his  plea  of  guilty  of  murder  in  the  first 
degree  as  charged  in  the  indictment,  and  that 
thereupon  at  the  request  of  counsel  sentence 
was  deferred  to  a  future  date,  and  the  pris* 
oner  remanded  to  jail. 

The  record  is  silent  as  to  the  facts  and 
circumstances  attending  the  reception  of  said 
plea  by  the  court,  and  as  to  whether  the 
same  was  made  by  the  prisoner  freely  and 
with  full  and  perfect  knowledge  of  the  na- 
ture and  consequences  thereof,  and  imder 
the  deep  solemnities  which  is  usual  and 
which  should  always  attend  the  reception  of 
such  plea,  fraught  as  it  is  with  such  grave 
consequences  to  the  accused.  It  was  suggest- 
ed by  counsel  for  defendant  in  the  argu- 
ment here  that  the  prisoner  had  been  induced 
or  misled  into  the  confession  by  promises  of 
clemency  on  the  part  of  the  judge,  but  noth- 
ing of  that  kind  appears  from  the  ri^ord. 
It  does  appear,  however,  that  on  Jun'e  28, 
1917,  three  days  after  his  plea  was  received 
and  recorded,  when  again  brought  into  court, 
he  immediately  and  before  the  judgment  and 
sentence  of  death  was  pronounced  against 
him  moved  the  court  for  leave  to  withdraw 
or  set  aside  his  plea  of  guilty,  and  to  plead 
not  guilty,  and  for  a  trial  by  the  jury  there- 
on, which  was  overruled,  and  the  bill  of  ex- 
ception to  this  ruling  of  the  court,  signed, 
sealed  and  made  a  part  of  the  record,  shows 
that  on  this  motion  no  evidence  was  heard 
either  In  support  of  or  against  the  same. 
Nor  does  it  appear  from  the  record  that  be- 
fore pronouncing  judgment  of  death  against 
the  defendant  the  court  took  any  evidence 
in  the  presence  of  the  prisoner  to  advise  it 
of  the  facts  and  circumstances  attending  the 
crime,  so  as  to  be  advised  as  to  what  judg- 
ment should  be  pronounced  on  the  plea, 
whether  death  or  confinement  in  the  peniten- 
tiary, as  provided  by  statute. 

[1]  On  the  first  question,  it  was  ancient 
law  and  is  also  settled  by  modem  decisions, 
and  in  some  states  by  statute,  that  a  court 
should  never  in  cases  of  capital  grimes  ac- 
cept a  plea  of  guilty  without  exercising  cau- 
tion and  being  satisfied  by  evidence  that  the 
confession  is  made  by  the  accused  freely  and 
deliberately,  and  with  full  and  perfect  knowl- 
edge of  the  nature  and  consequences  of  the 
confession;  otherwise  the  plea  should  not 
be  received.  It  is  the  constitutional  right 
of  every  one  accused  of  crime  to  be  tried 
by  a  jury  of  the  country,  and  though  this 
is  a  right  which  he  may  waive,  he  is  not 
bound  by  his  confession,  except  when  It  has 
been  done  deliberately  and  under  the  deepest 
solemnities.  1  Greenleaf  on  Evidence,  §  216 ; 
2  Hale's  P.  C.  225;  2  Hawkins'  P.  C.  466; 
1  Chitty  Or.  U  (1847)  428;  2  Bishop  New 
Cr.  Proc.  (2d  Ed.)  §  795.  p.  619;  Com  v. 
Battis,  1  Mass.  95 ;  Green  v.  Commonwealth, 
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M  Mass.  (12  Allen)  155;  State  y.  Jblinson, 
21  OkL  40,  96  Pac.  26,  22  Lu  R.  A.  (N.  S.) 
463. 

In  the  Oklahoma  case  cited,  and  in  the 
note  thereto,  practically  all  the  cases  on 
this  subject  are  reviewed,  and  it  will  be  ob- 
served from  the  Michigan  and  Texas  cases 
referred  to  that  the  statutes  of  those  states 
require  the  defendant  to  be  admonished  by 
the  court  of  the  gravity  and  consequences  of 
his  admission,  and  to  be  satisfied  that  he 
was  sane  and  uninfluenced  by  any  considera- 
tion of  fear,  or  by  any  persuasion  or  delusive 
hope  of  pardon;  and  when  such  facts  do 
not  appear  a  plea  of  guilty  is  invalid. 

[2]  We   have   no   such   statute;    and  the 

Oklahoma  court  says  in  the  Johnson  Case: 

**We  have  no  such  statute  to  control  the  dis- 
cretion of  the  courts  in  this  state,  but  the  au- 
thorities above  cited  are  sufficient  to  indicate  the 
policy  of  the  law  in  the  absence  of  such  direct 
requirements." 

And  so  we  say  that  no  court  of  this  state 
in  a  capital  case  ought  to  accept  a  plea  of 
guilty  from  the  defendant  until  he  has  been 
warned,  and  cautioned  of  the  grave  conse- 
quences of  his  act,  and  been  fully  satis- 
fled  that  he  understands  and  appreciates  the 
same,  and  that  his  plea  is  freely  and  under- 
standin^ly  proffered.  But  must  the  record  of 
the  court  be  made  to  show  aflarmatively  that 
these  rules  of  procedure  have  been  complied 
with,  before  receiving  and  recording  a  plea  of 
guilty?  We  have  no  statute  requiring  it. 
Our  Judgment  is  that  the  trial  court  should 
not  be  burdened  with  the  duty  of  making 
such  preliminary  proceedings  a  part  of  the 
record.  We  must  assume  that  what  ought 
to  have  been  done  has  in  fact  been  done, 
and  with  respect  to  receiving  such  plea,  that 
the  court  has  done  its  duty  in  the  prem- 
ises. 

[3, 4]  On  the  second  question  whether  the 
court  erred  in  denying  the  prisoner's  motion 
to  withdraw  his  plea  and  pronouncing  the 
death  penalty  thereon,  we  have  decided  in 
conformity  with  the  general  rule  that  such 
motion  is  addressed  to  the  sound  discretion 
of  the  court,  subject  to  review  for  any  abuse 
thereof.  State  v.  Stevenson,  64  W.  Va.  392, 
62  S.  E.  688,  19  I*  R.  A.  (N.  S.)  713.  And 
in  early  times  It  was  said  by  Blackstone  that 
courts  were  usually  backward  in  receiving 
and  recording  such  confessions  out  of  tender- 
ness to  the  life  of  the  subject,  and  would 
generally  advise  the  prisoner  to  retract  it 
and  plead  to  the  indictment.  2  Oboley's 
Blackstone,  Book  IV,  page  329.  If  the  plea 
of  guilty  was  received  by  the  court  without 
observance  of  the  precautions  and  solemni- 
ties required  by  law,  the  court  should  have 
permitted  the  plea  to  be  withdrawn.  And 
the  prisoner  was  also  entitled  to  offer  other 
evidence  on  his  motion.    He  was  entitled  to 


show  what  the  facts  surrounding  him  were 
when  his  plea  was  tenUered  and  receiv- 
ed. Whether  he  offered  such  evidence  the 
record  does  not  show,  but  the  bill  of  excep- 
tions does  recite  that  no  evidence  was  heard 
in  support  of  or  against  the  motion.  In 
the  absence  of  a  showing  to  the  contrary'' 
we  must  assume  that  the  trial  court  did 
its  duty  in  receiving  and  recording  the  plea, 
and  in  overruling  the  motion  to  withdraw 
the  same.  12  Cyc  350 ;  State  v.  Shanley,  38 
W.  Va.  516,  18  S.  E.  734;  Phillips  v.  People, 
55  ni.  429;  Pattee  v.  State,  109  Ind.  545,  10 
N.  B.  421. 

On  the  other  phase  of  the  question,  the 
record  is  silent  as  to  whether  the  court  pro- 
ceeded without  evidence  other  than  the  bare 
plea  of  guilty  to  pronounce  sentence  of  death 
upon  the  prisoner.  Section  19,  chapter  159, 
Barnes'  Code,  devolves  the  duty  upon  the 
court  of  determining  which  of  the  two  pos- 
sible Judgments,  death  or  imprisonment  for 
life,  ought  to  be  pronounced.  The  statute 
says  the  Judgment  shall  be  the  one  or  the 
other  "as  may  seem  right."  How  is  the 
court  to  determine  this  question  of  right? 
When  the  jury  tries  the  case  and  fixes  the 
punishment  as  provided  by  said  statute,  they 
are  possessed  of  all  the  facts  and  circum- 
stances of  the  crime ;  when  the  plea  of  guil- 
ty is  accepted  by  the  court,  the  court  has 
nothing  except  the  bare  plea  to  determine  the 
right,  unless  evidence  is  taken  to  further 
advise  It  in  relation  to  the  facts  and  circum- 
stances of  the  offense.  'State  v.  Stevenson, 
supra.  In  Ohio  there  is  a  statute  ifequirlng 
the  court  to  examine  the  witnesses  to  deter- 
mine the  degree  of  the  crime,  and  pronounce 
sentence  accordingly.  Craig  v.  State  of  Ohio» 
49  Ohio  St.  415,  30  N.  E.  1120,  16  L.  R.  A. 
358.  It  was  suggested  in  argument  that 
the  court  had  or  may  have  liad  before  it 
the  evidence  produced  in  the  trial  of  George 
or  Red  Martin,  an  accomplice;  but  it  is 
conceded  that  though  printed  in  the  record, 
that  evidence  is  no  part  of  the  record  in  this 
case,  and  besides  it  was  taken  in  the  absence 
of  Hill,  the  defendant,  and  we  have  held 
that  a  judgment  based  on  or  influenced  by 
such  evidence  is  erroneous.  State  v.  Steven- 
son, supra. 

We  have  a  feeling  of  regret  that  all  the 
facts  and  circumstances  attending  the  recep- 
tion of  defendant's  plea  of  guilty  were  not 
brought  up  by  the  record.  And  if  any  evi- 
dence other  than  those  facts  and  circum- 
stances was  offered  on  the  motion  to  with- 
draw the  plea  of  guilty  the  accused  should 
also  have  protected  himself  by  a  bill  of  ex- 
ceptions certifying  all  such  evidence.  As 
the  record  is  presented  with  nothing  to  show 
error  therein,  we  can  do  nothing  but  afQrm 
the  judgment. 
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(81  W.  Va.  W7) 

RAY  V.  CITY  OF  HUNTINGTON. 

(No.  3401.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  5,  1918.) 

(tiyllahus  hy  the  Court,) 

1.  Municipal  Cobpobations  ^=»394(2)  — 
Change  of  Grade—Damages  to  Abutting 
Property— Amount. 

If  a  street  be  opened  upon  the  natural  sur- 
face as  a  grade  line,  and  dedicated  t«  public 
use  and  be  so  used,  though  the  dedication  be 
not  accepted  otherwise  than  by  recognition  and 
acquiescence,  and  the  owner  of  a  lot  abutting 
thereon  build  with,  reference  to  su'ch  grade, 
knowing  that  public  convenience  and  necessity 
may  require  it  to  be  altered,  and  it  is  altered, 
whereby  the  value  of  the  lot  is  depreciated,  the 
municipality  is  liable  for  the  injury  to  the  lot 
only  as  if  it  were  unimproved. 

2.  Municipal  Corporations  ^=»385(4)  — 
Change  of  Grade— Recovery— Constitu- 
tional Provisions. 

If  property  be  improved  to  conform  with  a 
recognized  surface  grade  line,  alterations  there- 
from whether  done  negligently  or  not  entitle 
the  owner,  if  not  at  fault,  to  recover  for  the  in- 
jury thereby  occasioned  under  section  9,  art.  3, 
Constitution. 

3.  Municipal  Corporations  ^=»399  — 
Change  of  Grade— Action  for  Damages^ 
Waiver. 

Joining  in  a  petition  requesting  the  paving 
of  a  public  street  does  not  operate  as  a  waiver 
of  the  right  to  prosecute  an  action  for  the  in- 
jury done  to  the  property. 

4.  Municipal  Corporations  ^=>61,  96— Mu- 
nicipal Action— Vote  of  Council. 

Ordinarily  a  municipality  acts  only  through 
its  assembled  council,  wnose  will  can  be  express- 
ed only  by  a  vote  embodied  in  some  distinct  and 
definite  form. 

5.  Municipal  Corporations  ^=>1^{1)  — 
Street  Grade— Representation  of  Unau- 
thorized Agent— Effect. 

The  representations  of  an  unauthorized 
agent  as  to  street  grades,  not  formally  or  defi- 
nitely established,  do  not  bind  the  municipal- 
ity. 

6.  Municipal  Corporations  ^=»394(2)  » 
Change  of  Grade— Improvement— Recov- 
ery. 

Though  the  owner  of  a  lot  abutting  on  a 
street  with  a  natural  surface  grade  line  may  or- 
dinarily be  entitled  to  damages  for  an  injury 
to  the  lot  occasioned  by  an  alteration  of  the 
grade,  he  cannot  recover  for  improvements.there- 
on  made  with  knowl^ge  of  the  necessity  for 
such  alteration. 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  M.  B.  Ray  against  the  City  of 
Huntington.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  a  new  trial. 

F.  M.  Livezey,  of  Huntington,  for  plain- 
tiff in  error.  Daugherty  &  Riggs,  of  Hunt- 
ington, for  defendant  in  error. 


LYNCH,  J.  This  review  deals  with  a  judg- 
ment against  the  city  of  Huntington  for  the 
alleged  Impoirment  of  the  value  of  a  lot 
abutting  80  feet  on  Davis  street,  occasion- 
ed,  It   is    claimed,   by   lowering   the   street 


grade  in  front  of  It  Although  the  street  ap- 
parently formed  part  of,  and  co-ordinated 
with,  the  general  municipal  street  system  or 
plan,  the  city  did  not  lay  it  out  nor  formally 
accept  or  adopt  it;  though  the  public  did 
use  it  and  the  city  exercised  some  control  over 
it,  as  if  it  were  a  thoroughfare  adopted  for 
the  general  use  of  the  public. 

When  and  before  plaintiff  purchased  the 
lot  in  1912,  the  surface  of  the  street  remain- 
ed, with  slight  variation,  in  its  initial  or 
natural  condition  and  so  continued  until  1916 
when  the  grading  complained  of  was  done 
under  the  direction  of  the  proper  municipal 
authorities  according  to  the  detail  plan  pre- 
pared by  the  city  engineer  and  approved  by 
them  In  that  year. 

Two  partially  inconsistent  theories  of  lia- 
bility are  advocated;  one  by  plaintiff,  that 
the  usage  of  the  street  by  the  public  at  the 
natural  grade  with  the  knowledge  and  ac- 
quiescence of  the  city,  the  grant  by  it  of  a 
franchise  to  a  public  service  corporation  to 
occupy  the  street  to  plant  telegraph  or  tele- 
phone poles,  string  and  operate  wires  there- 
on, and  the  performance  of  certain  labor 
by  the  city  upon  the  jstreet  at  the  surface 
grade  operated  as  such  an  establishment  of 
the  street  grade  as  to  prevent  any  radical 
departure  from  it  Injuring  his  property  with- 
out liability  for  compensation;  the  other  by 
defendant,  that  as  the  city  had  not  until  1916 
fixed  any  grade  for  Davis  street  In  that  lo- 
cality, and  that  as  plaintiff  elected  to  im- 
prove his  lot  prior  to  the  establishment  of  a 
grade,  he  did  so  Impliedly  with  knowledge 
of  the  right  of  the  city  to  establish  another 
and  different  one,  and  when  so  established 
to  Improve  the  street  relative  thereto,  where- 
fore he  is  not  entitled  to  damages. 

Though  the  declaration  contained  no  aver- 
ment, if  any  were  necessary  directly  or  Infer- 
entially,  warranting  the  introduction  of  any 
evidence  on  the  subject,  plaintiff  as  a  wit- 
ness on  his  own  behalf  on  the  trial  was  per- 
mitted, over  objection  timely  interposed,  to 
testify  and  did  testify  that  at  his  request  an 
attach^  of  the  city  engineering  department 
located  for  him  the  corners  of  the  lot  and  in- 
formed him  what  the  grade  of  the  street 
was,  and.  that  acting  upon  this  information 
he  lowered  the  surface  of  the  lot  and  erected 
th'b  building  thereon,  wherefore  by  way  of 
an  additional  reason  he  concludes  that  de- 

• 

fendant  is  liable  for  any  injury  due  to  a  vari- 
ation from  the  grade  so  reported.  Ewing  did 
by  survey  ascertain,  and  did  by  stakes  desig- 
nate, the  lot  corners  about  the  time  fixed  by 
plaintiff,  for  which  service  the  attach^,  re- 
ceived the  usual  compensation;  but  this 
work  did  not  pertain  to  the  engineering  de- 
partment. Speaking  from  a  memorandum  In 
the  office,  Maupin,  the  the  city  engineer,  and 
Swing  admit  the  location  of  the  corners  and 
the  receipt  of  the  fee,  but  say  the  memoran- 
dum shows  no  other  work  was  done,  and  the 
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memorandum    Impliedly   corroborates   them,    portant  now  only  to  show  the  irregularity  of 
They  agree  also  in  saying  in  effect  that  no  [  the  ruling  upon  the  admission  of  the  testi- 
mony relative  to  this  branch  of  the  case^ 
when  objected  to  by  defendant. 

[2]  The  authorities  are  not  harmonious  up- 
on the  question  whether  under  a  constitution- 
al provision  such  as  our  section  0,  art.  3» 
requiring  compensation  for  property  taken  or 
damaged,  an  injury  to  property  occasioned 
by   a   change   from   the  natural  or   initial 
grade,  one  not  regularly  established  by  eoun- 
cUmanic  action,  requires  the  city  to  respond 
in  damages  for  the  wrong  done.     Some  of 
them  say  no  such  liability  ensues.    There  is, 
however,  a  general  concurrence  of  decision 
that  an  owner  who  improves  his  property 
without  regard  even  to  a  regularly  establish- 
ed paper  grade  has  no  cause  of  complaint 
for  the  Injury  done;    this  \ipon  the  theory 
that  it  is  not  unjust  or  unfair  but  right,  all 
interests  being  considered,  that  the  purchas- 
er should  take  notice  of  such  grade  and  con- 
form with  it  in  afterwards  placing  improve- 
ments on  his  lot.    Denver  v.  Vernia,  8  Colo. 
399,  8  Pac.  656;    ReUly  v.  Ft  Dodge,   118 
Iowa,  633,  92  N.  W.  887 ;  Manning  v.  Shreve- 
port,  119  La.  1044,  44  South.  882,  13  L.  R.  A. 
(N.    S.)    452;    Clinkenbeard   v.    St.    Joseph,. 
122  Mo.  641.  27  S.  W.  521;   Omaha  v.  Wil- 
liams, 52  Neb.  40,  71  N.  W.  970;    Grpff  v. 
Philadelphia.    150    Pa.    694,    24    Aa..  1048; 
Gray  v.  Salt  Lake  City,  44  Utah,  204.  13a 
Pac.  1177,  Ann.  Cas.  1916D,  1135;  Jones  v.  Gll- 
lis,  75  Wash.  688,  135  Pac.  627,  137  Pac.  819; 
Blair  v.  Charleston,  43  W.  Va.  62.  26  S.  E. 
341.  35  L.  R.  A.  852,  64  Am.  St.  Rep.  837; 
In  re  Vyse  St.,  95  N.  Y.  Supp.  893.    In  other 
jurisdictions*  and  here,  according  to  some  de- 
cisions, the  rule  is  that  where  injuries  re- 
sult to  property  improved  to  conform  with  a 
recognized  natural  grade,  alterations  there- 
from, whether  done  negligently  or  not,  en- 
title the  owner  to  compensation. 

[1 .  6]  There  is  in  the  record  proof  sufficient 
to  warrant  the  assumption  of  the  actual  ex- 
istence of  a  grade  established  by  such  use,, 
in  which   the  city   acquiesced   or   which   it 
recognized,  as  to  impart  to  the  highway  the 
character  of  actual  adoption  by  the  authori- 
ties intrusted  with  control.    Tills  usage,  ac- 
quiescence, and  recognition  furnish  the  basia 
for  assuming  the  establishment  of  a  grade* 
and  does  not  preclude  recovery  merely  be- 
cause the  municipality  has  not  by  an  ordi* 
nance  or   resolution  actually  established   a 
fixed  grade  for  the  street     Rutherford  v. 
Williamson,  70  W.  Va.  402,  74  S.  E.  682.  and 
Hickman  v.  Clarksburg,  94  S.  E.  501,  cited 
and  relied  on  by  counsel,  are  not  wholly  in- 
applicable,   but    not    controlling;     the    first 
because,  as  appears  from  point  2  of  the  syl- 
labus, abutting  owners  improved  their  lots 
with  reference  to  the  grade  of  a  street  un- 
changed by  artificial  means  from  its  natural 
condition  on  lands  where  the  city  itself  es- 
tablished the  thoroughfares;   the  second,  be- 
cause the  owner  laid  off  the  streets  on  his  owa 


corporate  action  was  taken  by  the  city  as  re- 
gards the  establishment  of  such  grade  until 
1916,  more  than  two  years  after  the  survey, 
and  that  they  had  no  authority  to  fix  grades 
at  all. 

[4,  6]  Primarily,  the  legislative  department 
of  the  state  government  has  the  exclusive 
right  to  lay  out  and  establish  public  high- 
ways and  direct  the  performance  of  the  work 
necessary  and  incident  to  the  discharge  of 
that  duty.    It  alone  could  exercise  supreme 
control  over   the  highways  including   those 
within  a  municipal  corporation.     This  au- 
thority and  power  of  control  over  the  streets 
located  within  the  city  the  Legislature  could, 
and  by  a  charter  amendment  passed  in  1913 
(chapter  85,  Acts)   did,  delegnte  to  the  de- 
fendant    See,  also,  section  28,  c.  47  (sec. 
2409) j  Code.    That  power  is  ample  and  un- 
limited.   The  grant  substituted  the  city  for 
the   Legislature,   and   endowed   the   former 
with  all  the  authority  possessed  by  the  lat- 
ter; and  as  a  Legislature  can  speak  only  by 
its  record,  so  the  same  restriction  applies  to 
the  city.    When  it  undertakes  to  exercise  the 
right  conferred  and  perform  the  duty  im- 
posed, it  can  do  so  only  by  an  ordinance,  or- 
der, or  resolution  regularly  passed  and  re- 
corded as  required  by  section  38  of  the  char- 
ter (Acts  1901,  c.  150),  which  shall  be  kept 
open  and  subject,  whenever  convenient,  to  in- 
spection by  any  one  interested  in  knowing 
what  the  corporation  has  done  affecting  his 
interest.    The  safe  and  only  prudent  course 
to  pursue  is  to  resort  to  this  lawful  source 
of  information  rather  than  to  a  department 
having  no  competent  authority  or  right  to  do 
or  perform  any  act  or  duty  not  lawfully  in- 
trusted to  it,  certainly  not  when  to  do  so 
would  violate  the  rule  against  the  redelega- 
tion   of  a  delegated  power.     Sutherland  v. 
Miller,  91  S.  E.  993.  L.  R  A.  1917D.  1040.    If 
plaintiff  desired  to  know  in  1913  whether  de- 
fendant had  established  the  grade  and  if  so 
what  it  was,  the  desired  information  was 
available  to  him,  and  it  was  his  duty  to  ap- 
ply to  it  rather  than  to  accept  and  act  upon 
the  unauthorized  advice  of  another,  and  if  he 
failed  to  his  detriment  to  do  what  ordinary 
prudence  demanded,  he,  not  the  city,  must 
suffer  the  inevitable  consequences  of  the  dere- 
liction.   Moundsville  v.  Tost,  75  W.  Va.  224, 
83  S.  E.  910;    Rutherford  v.  Williamson,  70 
W.  Va.  402,  74  S.  E.  682.     A  municipality 
acts    only    through    its    assembled    council, 
whose  will  can  be  expressed  only  by  a  vote 
embodied  in  some  distinct  and  definite  form. 
Dillon,   Mun.   Corps.    (5th   Ed.)   §   1677,   and 
note.    See,  also,  McCormlck*s  Appeal,  165  Pa. 
386,  30  Atl.  986,  44  Am.   St.  Rep.  671,  and 
Mattingly   v.   Plymouth,   100  Ind.  545.     Be- 
sides, one  who  deals  with  an   agent  must 
know  whether  the  latter  has  been  commis- 
sioned to  represent  the  principal  in  the  trans- 
action.    These  general  observations  are  im- 
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land  and  devoted  them  to  the  use  of  the  pub- 
lic by  a  dedication  not  accepted  by  the  city 
and  over  which  it  exercised  no  control  before 
the  cause  of  action  arose.  Harman  v.  Blue- 
field,  70  W.  Va.  129,  73  S.  R  296,  does  aptly 
state  the  rule  applicable  to  the  subject  now 
discussed  to  be: 

"If  the   public  have  been   permitted  to   use 

an  open  street  on  the  natural  grade,    ♦    ♦    ♦ 

and    the   municipality    thereafter   improve   the 

street  and  thereby  cause  injury  to  an  abutting 

-owner,  it  is  liable." 

This  doctrine  finds  strong  supiK>rt  in  the 
<SLses  ci^ed  infra. 

The  decisions  of  other  states  adopt  the  same 
principle  and  defend  it  as  being  most  equi- 
table to  the  owners  of  the  proi>erty  injured 
by  the  alteration  of  a  natural  grade  relative 
to  which  they  built  to  another  grade,  whereby 
the  market  value  was  materially  diminished, 
and  at  the  same  time  as  sufficiently  con- 
serving the  public  Interest  committed  to  the 
city  whose  duty  it  is  to  cause  the  least  pos- 
sible harm  in  making  necessary  street  im- 
provements. Folmsbee  v.  City  of  Amsterdam, 
142  N.  Y.  118,  36  N.  E.  821 ;  Hunt  v.  Village 
of  Otego,  160  App.  Dlv.  158,  145  N.  Y.  Supp. 
495;  Davis  v.  Missouri  Pacific  Ry.  Co.,  119 
Mo.  180,  24  S.  W.  777,  41  Am.  St  Rep.  648; 
Fayetteville  v.  Stone,  104  Ark.  136,  148  S. 
W..524;  Chapman  v.  Staunton,  246  111.  394, 
92  N.  E.  905;  O'Brien  v.  PhUadelphia,  150 
Pa.  589,  24  Atl.  1047,  30  Am.  St.  Rep.  832; 
Eachus  V.  Los  Angeles  Ry.  Co.,  103.  Cal.  614, 
37  Pac.  750,  42  Am.  St.  Rep.  149;  Sallden 
V.  Little  Falls,  102  Minn.  358 ;  Stocking  v.  City 
of  Lincoln,  93  Neb.  798,  142  N.  W.  104,  46  L. 
R.  A.  (N.  S.)  107;  Hempstead  v.  Salt  Lake 
City,  32  Utah,  261,  90  Pac.  397;  Pueblo  v. 
Bradley,  23  Colo.  App.  177,  128  Pac.  888. 

The  applicability  and  aptness  of  these  de- 
cisions to  the  facts  proved  would  be  conclu- 
sive upon  the  question  of  liability  involved 
were  it  not  admitted  repeatedly  by  the  plain- 
tiff, when  testifying  as  a  witness  in  his  own 
behalf,  that  when  he  purchased  the  lot  and 
erected  the  residence  on  it  he  knew,  or,  to 
use  his  own  term,  "presumed,"  the  natural 
grade  necessarily  would  be  reduced  or  low- 
ered by  the  city  to  render  it  more  convenient 
for  the  use  of  the  public.  Notwithstanding 
ttds  knowledge  or  presumption,  he  proceeded 
thereafter  to  prosecute  to  complecion  the 
construction  of  the  building  then  contemplat- 
ed by  him.  Is  it  consonant  with  Justice  and 
fairness  under  such  circumstances  to  per- 
mit recovery  for  an  injury  to  the  building 
and  lot  or  the  lot  without  the  building? 
Doubtless  the  anticipation  of  this  inquiry 
prompted  reliance  upon  the  information  said 
to  have  been  furnished  by  Swing  represent- 
ing Maupin,  the  city  engineer,  neither  of 
whom  had  authority  to  fix  a  street  grade  any- 
where in  the  city  except  subject  to  the  ap- 
proval of  the  municipal  authorities  and  adop' 
tlon  by  them.  Without  such  approval  and 
adoption  no  grades  could  be  fixed,  and  if 


none  were  fixed  what  they  were  at  any  poin* 
in  a  street  no  one  could  know. 

Logically   what  has  been  said  Introduces 
the  further  inquiry  whether  the  owner  of  a 
lot  who  has  caused  it  to  be  improved  by  the 
erection  of  a  building  thereon  with  respect 
to  the  initial  or  natural  grade,  knowing  it 
necessarily  would  eventually  be  altered   to 
serve  the  public  use  by  rendering  it  more 
accessible  and  convenient,  may  recover  for 
the  injury  done  to  the  lot  alone  or  the  lot  as 
Improved,    where    the   Injury    results  from 
changes  in  a  grade  made  under  the  directions 
of  a  municipality  in  the  exercise  of  a  lawfully 
delegated  power.    On  this  subject  there  is  not 
uniformity   in  judicial   opinion.     Some  au- 
thorities do  not  sanction  the  distinction  be- 
tween the  lot  and  the  improvements  thereon, 
but  permit  the  assessment  of  damages  for  the 
depreciation  in  the  market  value  of  the  prop- 
erty as  a  whole.     See  note  to  Gray  v.  Salt 
Lake  City,  supra,  44  Utah,  204,  138  Pac.  1177, 
Ann.  Cas.  1916D,  1135.     This  court  among 
others,  however,  has  differentiated  as  to  the 
recovery  where  the  lot  was  improved  in  dis- 
regard of  a  paper  grade  line  already  estab- 
lished but  not   yet  carried  into  execution, 
and  has  enforced  the  right  to  compensation 
for  the  injury  done  to  the  lot  alone,  but  de- 
nied it  as  to  the  buildings  thereon.    Davis 
V.  Missouri  Pac.  Ry.  Co.,  119  Mo.  180,  24  S. 
W.  777,  41  Am.  St.  Rep.  648;   Groff  v.  Phila- 
delphU,  150  Pa.  594,  24  Atl.  10i8;    Blair  v. 
Charleston,  43  W.  Va.  62,  26  S.  E.  341,  35  L. 
R.   A.   852,   64  Am.    St  Rep.   837;   Gray   v. 
Salt  Lake  City,  supra.    The  principles  upon 
which   these   decisions   are   predicated   and 
their  rationale  vindicate  Justice  and  fairness 
and  nowise  depart  from,  but  follow,  the  gen- 
erally recognized  rule  precluding  recovery  for 
injuries  resulting  to  buildings  erected  after 
adoption  of  a  plan  for  street  improvement 
showing   the  character   and  extent   of   the 
anticipated  excavations,  as  held  in  New  York, 
Colorado,   Iowa,  Louisiana,  Missouri,  Utah, 
Washington,   and   other  states.     Denver  v. 
Vernia,  6upra;    Davis  v.  Missouri  Pac.  Ry. 
Co.,  supra;    People  v.  Board  of  Assessors, 
58  How.  Prac.  (N.  Y.)  327.    For  a  grade  es- 
tablished by  a  recognized  public  use  with  the 
knowledge  and  acquiescence  of  the  munici- 
pality ought  to  be  given  some  if  not  as  much 
consideration   as    a    paper    grade   regularly 
adopted  but  on  which  nothing  further  has 
been  done  on  the  street  to  carry  it  into  actual 
execution.    For  further  discussion  see  Blair 
V.   Charleston,  supra. 

While  this  right  to  compensation  for  injury 
to  the  lot  without  the  building  exists,  is 
there  such  right  of  recovery  for  the  injury 
done  to  the  building  also  or  the  property 
as  improved  when  the  building  was  erected, 
notwithstanding  the  anticipated  necessity 
for  an  alteration  of  such  grade?  The  ration- 
ale of  the  differentiation  is  not  difficult  of 
discernment.  No  valid  reason  interfered  to 
prevent  plaintiff  from  purchasing  the  lot  at 
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the  time  he  chose  to  buy  It.  That  right  can- 
not be  denied.  He  acquired  it  when  the 
street  was  at  Its  natural  grade,  supplemented 
by  use,  recognition,  and  acquiescence,  and  by 
the  municipal  grant  of  a  franchise.  But  not 
so  as  to  the  building.  He  improved  the  lot 
in  anticipation  of  what  has  occurred,  but  not 
to  that  extent.  Having  made  his  election  and 
assumed  the  risk  he  must  endure  the  con- 
sequences. Blair  v.  Charleston,  supra ;  Davis 
V.  Missouri  Pac.  Ry.  Co.,  supra.  The  fact 
admitted  or  presumed  by  him  of  the  prob- 
ability and  necessity  of  the  alteration,  while 
not  foreclosing  recovery  for  the  Injury  to 
the  lot,  does  have  that  effect  as  to  the  build- 
ing. It  was  within  his  power  to  prevent  the 
injury  to  it,  but  he  failed  in  the  attempt. 
He  did  not  apply  where  application  would 
have  availed.  This  failure,  however,  does 
not  relieve  or  benefit  him  now. 

[3]  The  only  other  important  question  is 
whether,  as  counsel  argue,  the  joining  of  the 
plaintiff  with  others  in  a  petition  requesting 
the  municipal  authorities  to  pave  Davis 
street  operates  to  estop  him  to  prosecute  this 
action.  There  is  also  some  diversity  of  Ju- 
dicial views  upon  this  subject  As  the  compen- 
sation for  damages  to  real  estate  rests  upon 
a  constitutional  guaranty,  a  waiver  of  the 
right  ought  not  to  be  lightly  assumed  or 
Inferred.  To  do  so  would  nullify  and  defeat 
the  object  of  the  provision.  The  framers  of 
that  instrument  deemed  it  necessary,  wise, 
and  prudent  to  protect  the  owner  alike 
against  damages  to  his  property  and  its 
actual  appropriation.  A  waiver  or  intention 
to  waive  the  benefit  certainly  cannot  clearly 
be  derived  from  the  mere  request  to  expedite 
what  the  municipality  could  and  doubtless 
would  eventually  do.  His  particlipatlon  does 
not  unequivocally  imply  a  voluntary  relin- 
quishment of  the  right  so  guaranteed,  or 
operate  to  estop  him  to  claim  compensation 
for  the  wrong  done.  New  Decatur  v.  Scharf- 
enberg,  147  Ala.  367,  41  South.  1025.  119  Am. 
St.  Rep.  81;  Barker  v.  Taunton,  119  Mass. 
392;  Jones  v.  Borough  of  Bangor,  144  Pa. 
638,  23  Atl.  252 ;  Lewis  v.  Borough  of  Darby, 
166  Pa.  613,  31  Atl.  335.  Besides,  the  peti- 
tion apparently  did  not  contemplate  a  radic&l 
departure  from  the  initial  grade  line.  It 
only  asked  that  the  street  be  paved,  not  that 
it  be  cut  down,  though  naturally  he  would 
suppose  some  work  of  that  kind  was  nec- 
essary. The  more  reasonable  supposition  is 
that  the  municipality  would  do  nothing  to 
impair  the  value  of  the  property.  The  court 
therefore  should  have  limited  the  proof  to 
the  diminution  of  the  value  of  the  lot  In  Its 
unimproved  condition  and  excluded  the  de- 
preciation of  the  building. 

What  has  been  said  sufiSces  as  a  response 
to  other  questions  presented  and  discussed 
by  counsel,  and  as  the  reason  for  reversing 
the  judgment  and  remanding  the  case  for 
a  new  trial. 


(81  W.  Va.  616) 

HORSE  CREEK  LAND  &  MINING  CO.  et  aL 

V.  MIDKIPF  et  al.     (No.  3291.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  5,  1918.) 

(SyUahus  by  the  Court.) 

1.  Mines  and  Minerals  ^=»55(5)— Interest 
Granted  or  Reserved— "Mineral." 

The  term  ^'mineral,"  used  to  describe  the 
interest  in  land  granted  or  reserved,  prima  facie 
includes  petroleum  oil  and  natural  gas,  unless 
it  appears  the  term  was  employed  in  a  more 
restricted  sense  (citing  3  Words  and  Phrases. 
Second  Series,  388,  3S)). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  EMrst  and  Second  Series,  Mineral.] 

2.  Mines  and  Minerals  ^=:>55(5)— Reserva- 
tion—Construction. 

The  following  clause  in  a  deed,  viz.  "to  have 
and  to  hold  with  all  the  appurtenances  thereto 
belonging,  excepting  and  reserving  all  the  min- 
erals, coals,  together  with  all  the  necessary 
rights  of  way  of  ingress  and  egress  to  and  from, 
over,  through,  or  under  said  premises  to  mine, 
excavate,  and  transport  the  same,  excepting  a 
sufficiency  of  said  coals  for  domestic  use,"  is 
not  a  reservation  of  the  oil  and  gas,  but  only 
of  the  coal  in  the  land. 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  for  Injunction  by  the  Horse  Creek 
Land  &  Mining  Company  and  others  against 
John  A.  Midkiff  and  others.  Decree  for 
complainants,  and  defendants  appeaL  Re- 
versed in  part  and  affirmed  In  part. 

EX  E.  Young,  of  Hamlin,  Walter  S.  Sug- 
den  and  Charles  N.  Kimball,  both  of  Sisters- 
vlUe,  and  Arthur  E.  Young,  of  Pittsburgh, 
Pa.,  for  appellants.  Linn  &  Byrne,  of 
Charleston,  and  Smith  &  Steed,  of  Hamlin, 
for  appellee  Horse  Creek  Land  &  Mining  Co. 
R.  G.  Altlzer,  of  Charleston,  for  appellee 
united  Fuel  Gas  Co.  A.  B.  Fleming,  Charles 
Powell,  and  Kemble  White,  all  of  Fairmont, 
for  appellee  South  Penn  Oil  Co. 

WILLIAMS,  J.  This  appeal,  taken  by  the 
defendants  John  A.  Midkiff  and  the  Carter 
Oil  Company,  from  a  decree  of  the  circuit 
court  of  Lincoln  county,  entered  on  the  30th 
of  June,  1916,  perpetually  enjoining  them, 
their  agents,  and  employes  from  obstructing 
or  hindering  any  of  the  plaintiffs,  their 
agents,  or  employ te  In  the  necessary  use  of 
the  surface  of  a  certain  tract  of  62  acres  of 
land  in  said  county  for  the  purpose  of  drill- 
ing for,  producing,  and  removing  therefrom 
the  oil  and  gas  therein,  and  holding  that  the 
Horse  Creek  Land  &  Mining  Company,  one 
of  the  plaintiffs,  is  the  owner  in  fee  of  the 
petroleum  oil  and  natural  gas  therein,  pre- 
sents but  a  single  question.  The  oil  and 
gas  under  said  62  acres  of  land  Is  the  subject 
of  controversy.  Plaintiffs  claim  title  there- 
to by  grant  from  John  W.  Stevens  and  wife 
to  W.  L.  Ashby  and  Julian  Hill,  dated  Au- 
gust 25,  1902,  of  all  the  minerals  underljring 
a  large  body  of  land,  Including  said  62-acre 
tract.    This  title  to  the  minerals  passed  by 
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subsequent  conveyances  to  the  plaintiff 
Horse  Creek  Land  &  Mining  Co.  It  leased 
the  oil  and  gas  to  another  of  the  plaintiffs, 
the  South  Penn  Oil  Company,  and  the  latter 
company  then  leased  the  gas  to  the  United 
Fuel  Gas  Comi)any,  also  one  of  the  plaintiffs. 

Defendants  claiin  title  to  the  entire  tract 
of  62  acres,  excepting  only  the  coal  there- 
in, by  an  earlier  grant  from  John  W.  Ste- 
vens and  wife  to  John  A.  Midklff  for  said  62- 
acre  tract,  dated  May  15,  1891.  This  deed, 
containing  the  reservation  hereinafter  quot- 
ed, was  recorded  on  the  16th  of  November, 
1891.  The  defendant  Carter  Oil  Company 
claims  the  right  to  the  oil  and  gas  by  virtue 
of  leases  therefor,  covering  the  62  acres, 
made  to  It  by  John  A.  Midklff  and  wife,  on 
the  9th  of  March  and  20th  of  October,  1914, 
respectively. 

The  public  records  of  Logan  county  were 
destroyed  by  fire  in  1909,  and  John  A.  Mid- 
klff thereafter  procured  a  second  recorda- 
tion of  his  deed  to  be  made,  which  was  done 
on  the  17th  of  July,  1911.  In  the  deed,  as 
it  appeared  when  presented  the  second  time 
for  recordation  and  as  It  was  recorded,  no 
reservation  of  minerals  appeared.  But  as 
originally  executed,  and  as  shown  by  the 
first  recordation,  it  contained  the  following 
reservation  in  the  habendum  clause,  viz.: 

^To  have  and  to  hold  with  all  the  appurte- 
nances thereto  belonging,  excepting  and  reserv- 
ing all  the  minerals,  coals,  together  with  all 
the  necessary  rights  of  way  of  ingress  and  egress 
to  and  from,  over,  through,  or  under  said  prem- 
ises to  mine,  excavate,  and  transport  the  same, 
excepting  a  sufficiency  of  said  coals  for  domes- 
tic use." 

The  chancellor  found  that  the  above  quo- 
tation constituted  a  part  of  the  deed  as  it 
was  executed  by  the  grantor,  and  that  it  had 
been  fraudulently  erased  therefrom,  before 
the  second  recordation  of  the  deed  was 
made,  and  no  complaint  Is  made  of  his  find- 
ing in  that  respect.  But  he  construed  the 
clause  as  reserving  to  the  grantor,  not  only 
title  to  the  cobl,  but  to  the  oil  and  gas  as 
well,  and  this  is  the  cause  of  complaint.  It 
Is  insisted  that  the  proper  construction  of 
the  language  will  limit  the  reservation  to 
coals,  and  will  allow  all  other  minerals,  in- 
cluding oil  and  gas,  to  pass  by  the  grant  of 
the  land  to  said  Midklff. 

[1]  The  term  "mineral,"  when  employed  in 

conveyancing  In  this  state,  is  understood  to 

include  every  inorganic  substance  which  can 

be    extracted    from    the    earth    for    profit, 

whether  it  be  solid,  as  stone,  fire  clay,  the 

various  metals  and  coal,  or  liquid,  as,  for 

example,  salt  and  other  mineral  waters  and 

petroleum  oil,  or  gaseous,  unless  there  are 

words  qualifying  or  limiting  its  meaning,  or 

unless  from  the  deed,  read  and  construed  as 

a  whole,  it  appears  that  the  intention  was 

to  give  the  w^ord  a  more  limited  application. 

"Petroleum  oil  and  natural  gas  are  minerals, 
and  in  their  places  are  real  estate  and  part  of 
the  land."  Preston  v.  White,  57  W.  Va.  278, 
60  S.  E.  236 ;  Suit  v.  A.  Hochstetter  Oil  Co., 
63  W.  Va.  317,  61  8.  E.  307,  and  WilUams  y. 


South  Penn  Oil  Co.,  52  W.  Va.  181,  43  S.  B. 
214,  60  L.  R.  A.  795. 

This  application  of  the  term  is  in  accord 
with  the  holdings  of  the  courts  in  most  Ju- 
risdictions. Bouvler's  Law!  Dict^  and  3 
Words  and  Phrases,  Second  Series,  388,  t 
389.  A  very  learned  and  exhaustive  discus- 
sion of  what  is  included  in  the  term  **miner- 
als"  will  be  found  in  Murray  v.  Allred,  100 
Tenn.  100,  43  S.  W.  355,  39  L.  B.  A.  249,  66 
Am.  St  Rep.  740. 

[2]  The  contention,  however,  is  not  that 
petroleum  oil  and  natural  gas  are  not  min- 
erals, but  that  the  language  of  the  excep- 
tion, read  and  considered  as  a  whole,  clear- 
ly evinces  a  purpose  to  except  only  the  coals. 
Nothing  contained  in  any  other  part  of  the 
deed  sheds  any  light  on  this  question.  The 
deed  id  simply  a  grant  of  the  62  acres  of 
land,  describing  it  by  metes  and  bounds. 
The  estate  or  interest  in  the  land  intended 
to  be  granted  is  not  defined  or  limited  In 
the  granting  part  of  the  deed,  other  than 
by  the  use  of  the  word  land.  Hence  under 
the  statute  (section  8,  c.  71,  Code  [sec.  3746]) 
the  effect  of  the  deed  would  be  to  pass  all 
the  estate  and  interest  the  grantor  then  had, 
but  for  the  reservation.  If  only  the  term 
"minerals"  had  been  employed,  there  could 
then  be  no  question  of  the  grantor's  purpose 
to  reserve  all  minerals.  But  he  used  the 
word  "coals"  immediately  following  miner- 
als, and  It  Is  to  be  presumed  he  used  It  for 
some  purpose,  and  what  could  he  have  i&- 
-  tended  if  his  purpose  was  not  to  limit  or 
restrict  the  application  of  the  more  com- 
prehensive term?  Ooal  Is  a  mineral  and  was 
Included  In  the  more  general  term,  and, 
therefore,  logically  speaking,  he  could  have 
employed  the  term  coal  for  no  other  purpose 
than  to  define  more  particularly  the  thing  re- 
served. The  term  "coal"  is  here  used  to  qual- 
ity the  term  Just  preceding  it  in  the  sen* 
tence,  and  Is  what  grammarians  call  a  noun 
In  apposition  to  the  noun  it  describes  or 
limits,  the  two  meaning  the  same  thing  or 
(being  used  to  designate  a  single  object  The 
rest  of  the  clause  which  follows  reflects  no 
light  on  this  point  The  fact  that  in  one 
place  the  thing  reserved  Is  referred  to  as 
"the  same,"  and  In  another  place  as  "said 
coals,"  Is  not  Inconsistent  with  either  con- 
struction contended  for.  The  words  "the 
same"  relate  to  the  thing  reserved,  but  do 
not  in  e^y  sense  aid  In  determining  what  It 
Is,  and  the  words  "said  coals"  perform  the 
same  office,  and  apparently  relate  to  the 
same  thing  as  do  the  words  "the  same," 
previously  employed  In  the  sentence. 

If  there  was  any  doubt  respecting  the 
proper  Interpretation  of  this  clause,  there  Is 
another  rule  of  construction  that  might  be 
invoked  in  support  of  our  view,  and  that  Is, 
when  there  Is  doubt  respecting  the  construc- 
tion of  a  deed,  Its  language  should  be  con- 
strued most  strongly  against  the  grantor. 

The  admitted  fact  that  the  land  was  as- 
sessed on  the  land  books  to  John  A.  Midklff 
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from  1S92  to  1905,  and  his  estate  therein 
described  as  a  fee,  and  in  the  year  last  nam- 
ed was  changed  to  an  aissessment  of  the  sur- 
face only,  and  so  continued  down  to  and 
including  the  year  1912,  Is  referred  to  as  a 
circumstance  showing  a  practical  construc- 
tion of  the  deed  by  said  Midkiff  against  his 
present  contention.  We  hardly  think  so. 
That  he  was  assessed  with  a  fee  In  the  land 
for  so  many  years  from  the  time  he  obtained 
his  deed  was  evidently  a  mistake,  or  an 
omission  to  have,  at  least,  the  coal  assessed 
to  Stevens  or  his  grantees,  other  than  Mid- 
kiff;  and  in  1905,  when  his  assessment  was 
changed  to  one  for  the  surface  only,  the 
land  was  not  known  to  contain  any  valuable 
mineral  except  coal.  There  is  now  no  con- 
troversy respecting  the  reservation  of  the 
coal  by  Stevens,  and  the  assessment  would 
doubtless  have  been  made  to  Midkiff  of  the 
surface  only,  if  no  other  minerals  tKan  the 
coal  had  been  reserved. 

In  so  far  as  the  decree  appealed  from  ad- 
Judges  the  Horse  Creek  Land  &  Mining 
Ck>mpany  to  be  the  owner  of  any  other  min- 
erals in  the  land,  except  the  coals,  and  per- 
petually enjoins  said  Midkiff  and  his  lessee, 
the  Carter  Oil  Company,  from  Interfering 
with  the  Horse  Creek  Land  &  Mining  Com- 
pany and  its  lessees  in  the  production  of 
petroleum  oil  or  natural  gas  from  said  62- 
acre  tract  of  land  and  transporting  the 
same  therefrom,  it  is  reversed,  and  in  all 
other  respects  said  decree  is  affirmed,  with 
costs  to  the  appellants. 


(81  W.  Va.  687) 

STABOHER  v.  SOUTH  PENN  OIL  CO.  et  aL 

(No.  3219.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Ffeb.  5,  1918.) 

(Bylldbus  ly  the  Court) 

1.  JuBisDiCTioN  OP  County  Coubts  —  Ap- 
pointment OF  Administrators. 

The  county  courts  have  general  jurisdic- 
tion over  the  appointment  and  qualification  of 
personal  representatives  of  deceased  persons. 

2.  Clerks  of  Courts  0=>6<>-iJuHisDicTiON— 
Recess. 

During  the  recesses  of  the  regular  sessions 
of  such  county  courts,  the  clerks  thereof  are 
clothed  with  such  general  jurisdiction,  subject 
'to  the  authority  of  such  county  courts  at  the 
next  regular  session  to  review  the  action  of 
such  clerks. 

3.  Judgment  ^=»470— Collateral  Attack- 
Orders  AND  Decrees  of  Court  of  General 
Jurisdiction. 

Ordinarily  the  orders  and  decrees  of  a  court 
touching  a  subject-matter  over  which  it  has 
general  jurisdiction  are  not  open  to  collateral 
attack. 

4.  Executors  and  Administrators  ^=»29(2) 
—Appointment  by  Clerk— Confirmation 
BY  Court— Collateral  Attack. 

The  appointment  of  an  administrator  by  the 
clerk  of  a  county  court,  the  record  of  which 
shows  such  appointment  to  have  been  made  in 
his  office  in  the  regular  way,  and  which  was  re- 
ported to  the  county  court  at  its  next  regular 


session  after  the  appointment  was  made,  and 
by  i^  regularly  confirmed,  cannot  be  questioned 
in  a  suit  brought  by  such  administrator  upon 
a  cause  of  action  belonging  to  the  estate  of  his 
decedent,  upon  the  ground  that  such  appoint- 
ment was  not  made  at  the  clerk's  ofilce,  but  at 
a  point  in  the  country  distant  therefrom. 

5.  Death  ^=»70— Actions— Evidence— Pecu- 
niary Condition  op  Deceased. 

In  a  suit  by  a  personal  representative  to 
recover  damages  for  the  death  of  bis  decedent 
caused  by  the  defendant's  negligence,  evidence 
that  the  deceased  party  owned  property,  and 
of  incumbrances  thereon,  is  not  admissible. 

6.  Trial  ^=»412— Objection  to  Evidences- 
Waiver  BY  Offer  of  Similar  Evidence. 

An  objection  to  the  admission  of  irrelevant 
evidence  is  waived  where  the  objecting  party 
introduced  evidence  of  the  same  character  and 
to  the  same  point  as  that  to  which  such  objec- 
tion was  made. 

7.  Appeal  and  Error  ^=al027  —  JIeview  — 
Harmless  Error— Admission  of  Evidence. 

A  judgment  will  not  be  reversed  because  of 
the  admission  of  improper  or  irrelevant  evidence, 
when  it  is  clear  that  the  verdict  of  the  jury 
could  not  have  been  affected  thereby. 

8.  Appeal  and  Error  ^=:»10o1(1,  2)— Review 
—  Harmless  Error  —  Admission  of  Evi- 
dence. 

A  judgment  will  not  be  reversed  because 
of  the  admission  of  improper  or  irrelevant  evi- 
dence tending  to  prove  a  material  fact  in  the 
case,  where  such  fact  is  shown  by  competent 
evidence  and  is  not  controverted  by  the  oppos- 
ing party. 

9.  Evidence  ^=:»121(1)— "Res  OESTiE"— Ad- 
missibility. 

Whenever  a  statement  is  made  by  one  un- 
der such  circumstances  as  that  it  may  be  regard- 
ed as  the  result  of  an  injury  which  has  been 
inflicted  upon  him,  or  the  result  of  a  transaction 
in  which  he  is  engaged,  it  becomes  part  of  the 
transaction  itself,  and,  if  proof  of  the  fact  is 
material  to  the  inquiry  being  made,  such  state- 
ment will  be  received  in  evidence  as  tending 
to  establish  such  fact 

[Ed.  Note. — ^For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Rea 
Gestae.] 

10.  Evidence  <©=s>126(1)  —  "Res  GESTiE"— 
Statement  on  Recovering  Consciousness. 

The  statements  of  an  injured  party  wha 
has  been  rendered  unconscious  from  a  blow,  im- 
mediately upon  regaining  consciousness,  as  to 
the  object  that  hit  him,  are  admissible  in  evi- 
dence as  part  of  the  res  gestso  where  it  appeara 
that  such  statements  are  a  spontaneous  and  sin- 
cere response  to  the  actual  sensations  and  per- 
ceptions already  produced  by  the  external  shock 
from  the  blow. 

11.  Evidence  ^=»125— "Res  GESTiB"— Acts. 
The  actions  of  an  injured  party,  such  as  his 

pointing  at  the  object  which  he  claims  struck 
him,  are  proper  to  be  shown  by  a  witness  to 
whom  he  made  statements  admissible  in  evi- 
dence, where  such  actions  tend  to  illustrate  and 
make  such  statements  intelligible. 

12.  Private  Roads  ^=»12— Construction  of 
Pipe  Line— Obstbuctionst-Liability. 

One  constructing  a  pipe  line  across  a  road 
or  way  not  a  public  highway,  which  to  his 
knowledge  is  being  used  by  the  public  as  a  high- 
way, with  the  acquiescence  of  the  owners  of  the 
land  over  which  it  runs,  and  the  right  of  the 
public  to  use  which  is  recognized  by  the  party 
so  laying  said  pipe  line  by  making  provision  for 
preventing  the  obstruction  of  said  road  by  said 
pipe  line,  is  under  the  same  obligation  to  con- 
struct and  maintain  such  pipe  line  in  a  reason- 
ably safe  condition  as  though  such  road  were  a 
public  highway. 


^=»Por  other  cues  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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la  Neolioencs  ^s»32(1)  —  Condition  of 
PBEinsES— Use  of  by  Invitee. 
One  using  the  premises  of  another  by  the 
owner's  invitation  has  a  right  to  assume  that 
BQch  premises  are  reasonably  safe  for  the  pur- 
pose for  which  he  is  invited  thereon. 

14.  Negligence  ^=»32(2)— Use  of  Premises- 
Injury  TO  Invitee— Liability. 

A  company  operating  for  oil,  having  a  pri- 
yate  road  from  the  place  of  its  operations  to 
the  public  highway,  which  agrees  to  furnish  to 
another  for  use  at  another  place  an  appliance 
owned  by  it,  such  appliance  to  be  removed  by 
the  party  desiring  its  use,  'thereby  extends  an 
invitation  to  such  other  party  to  come  upon  its 
premises  for  the  purpose  of  removing  such  ap- 
pliance therefrom ;  and  if  in  the  removal  of  such 
appliance  it  be  necessary  to  use  such  private 
road  of  the  owner,  and  in  the  use  thereof  the 
party  removing  such  appliance  or  his  servant 
M  injured  because  of  the  careless  and  negli- 
gent construction  of  a  pipe  line  across  said 
road  by  the  owner  thereof,  such  injured  party 
may  recover  the  damages  sustained  by  reasou 
of  sach  injury  from  the  party  so  nep;ligeut]y  and 
carelessly  maintaining  such  pipe  line. 

15.  Evidence   ^=»470— Opinion    Evidence— 
Admissibility. 

The  opinion  of  witnesses  should  never  be 
received  in  evidence  if  all  the  facts  can  be  as- 
certained and  made  intelligible  to  the  jury,  or  if 
they  are  such  as  men  in  general  are  capable  of 
comprehending  and  understanding. 

16.  Evidence   ^=»470— Opinion    Evidence— 
Admissibility— Necessity. 

When,  however,  it  clearly  appears  that  it 
is  impossible  to  present  the  lacts  to  the  jury 
with  the  same  force  and  clearness  as  they  ap- 
peared to  the  observer,  it  is  competent  for 
the  witness  to  give  to  the  jury  the  impression 
which  his  observation  made  upon  his  mind  at 
the  time. 

17.  Negligence  ^=»61(1)— Goncubbsnt  Neg- 
ligence—Liability. 

If  the  concurrent  negligence  of  two  or  more 
persons  combined  results  in  an  injury  to  a 
third  person,  he  may  recover  from  either  or  alL 

18.  Negligence  ^s»26  —  Ooumon  Agency  — 
lubility. 

Where  two  parties  use  a  common  agency  in 
the  conduct  of  their  business,  they  are  both 
liable  to  a  third  party  injured  by  the  negligent 
or  careless  construction  and  maintenance  of 
sach  agency,  even  though  such  agency  is  owned 
by  only  one  of  such  parties. 

EiTor  to  Circuit  Court,  Roane  County. 

Action  by  Samuel  Starcher,  us  administra- 
tor of  Oliver  Norman,  deceased,  against  South 
Penn  Oil  Company  and  United  Fuel  Gas 
Company.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

A  B.  Fleming,  Charles  Powell,  and  Kem- 
Me  White,  all  of  Fairmont,  for  plaintiff  in 
error  South  Penn  Oil  Co.  R.  G.  Altizer, 
of  Charleston,  and  C.  C.  Douthitt,  of  Spencer, 
for  plaintiff  in  error  United  I^iel  Gas  Co. 
Ryan  &  Boggess  and  Pendleton,  Mathews  & 
Bell,  all  of  Spencer,  for  defendant  in  error. 

RITZ,  J.  In  a  suit  by  the  plaintiff,  as  ad- 
ministrator of  the  estate  of  Oliver  Norman, 
deceased,  to  recover  from  the  defendants 
South  Penn  Oil  Company  and  United  Fuel 
Gas  Company  damages  for  the  death  of  his 
decedent  caused  by  the  alleged  negligence  of 
the  defendants,  a  verdict  and  judgment  were 


rendered  in  favor  of  the  plaintiff,  from  which 
this  writ  of  error  is  prosecuted. 

It  appears  that  there  was  a  road  running 
up  what  is  called  Big  run.  This  was  not  a 
public  highway,  as  is  shown  by  the  record, 
but  it  was  a  way  that  had  been  used  for 
many  years  by  a  considerable  number  of 
people  living  up  this  run,  and  also  by  peo- 
ple living  on  the  other  side  of  the  ridge.  It 
was  likewise  used  by  the  mall  carriers  in 
the  performance  of  their  duties,  and  it  seems 
clear  from  the  evidence  that  for  many  years 
it  had  been  used  by  all  who  had  occasion  to 
do  so  without  objection  on  the  part  of  the 
owners  of  the  property  through  which  the 
same  ran.  The  defendant  South  Penn  Oil 
Company  was  operating  for  oil  In  this  ter- 
ritory. The  defendant  United  Fuel  Gas  Com- 
pany had  a  gas  well  in  the  same  territory, 
and  the  defendant  Oil  Company  was  procur- 
ing gas  from  this  well  to  be  used  in  its  op- 
erations for  olL  In  order  to  convey  the 
gas  from  the  well  to  the  place  where  it  was 
needed,  the  defendant  Oil  Company  con- 
structed a  two-inch  pipe  line  running  down 
Big  nm,  across  the  same,  and  extending  to 
the  point  at  which  it  was  operating.  At 
the  point  where  this  pipe  line  crossed  Big 
run  the  road  above  referred  to  ran  in  the 
bed  of  the  creek,  so  that  when  the  pipe  line 
crossed  the  creek  it  also  crossed  the  road. 
In  addition-  to  the  uses  which  were  made 
of  this  pipe  line  by  the  South  Penn  Oil  Com- 
pany, the  defendant  United  Fuel  Gas  Com- 
pany also  furnished  gas  through  it  to  a 
number  of  its  patrons  situate  along  the  line. 
This  pipe  line  was  laid  on  the  surface  of  the 
ground,  and  at  the  place  where  it  crossed  the 
road  running  up  the  creek  aforesaid  It  ap- 
pears that  the  bed  of  the  creek  was  some 
two  or  three  feet  below. the  surface  of  the 
ground.  The  pipe  line  was  not  laid  straight 
across  the  creek,  but  was  conducted  down 
the  side  of  the  bank,  across  the  bed  of  the 
creek  upon  the  bottom  thereof,  and  up  the 
bank  on  the  other  side  on  the  natural  surface 
of  the  ground,  so  as  not  to  block  the  road- 
way running  up  the  creek.  It  is  shown  that 
the  pressure  of  gas  in  this  line  was  ordina- 
rily about  400  pounds  to  the  square  Inch.  At 
the  point  where  this  pipe  line  crossed  the 
creek  people  having  occasion  to  use  the  road 
passed  over  the  pipe  line.  It  further  ap- 
pears that  the  defendant  South  Penn  Oil 
Company  obtained  from  the  owners  of  the 
land  a  grant  of  the  right  of  way  for  this 
pipe  line,  and  that  it  also  obtained  from  the 
owners  of  the  land  a  grant  of  the  right  of 
way  for  a  road  up  the  creek,  being  the  right 
to  use  the  road  above  referred  to.  On  the 
day  of  Norman's  injury  the  Hope  Natural 
Gas  Company  procured  from  the  defendant 
South  Penn  Oil  Company  on  appliance  to  be 
used  by  it  in  its  operations  In  another  coun- 
ty, and  employed  Norman  to  remove  this  ai>- 
pliance  from  the  point  where  it  then  was  to 
the  place  where  it  intended  to  use  \t.    In 
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order  to  effect  this  removal  it  was  necessary 
for  the  plaintiff's  decedent  to  go  up  this  road 
in  the  creek  for  the  purpose  of  procuring  the 
appliance  and  bring  it  down  the  creek  to  the 
main  road  or  highway.  For  this  purpose  he 
took  two  yoke  of  oxen  belonging  to  him,  and 
it  is  shown  that  just  before  the  accident 
which  resulted  in  his  death  he  was  proceed- 
ing up  the  creek  a  very  short  distance  from 
where  the  pipe  line  crossed  it,  with  the  oxen 
in  front  of  him  and  a  chain  dragging  behind 
them  on  the  ground.  Shortly  thereafter  wit- 
nesses, who  saw  the  plaintiff's  decedent  go- 
ing up  the  creek  as  above  stated,  heard  a 
loud  report  as  from  an  explosion,  and  saw 
dust  thrown  up  near  the  point  where  he  had 
last  been  seen.  On  going  to  this  point  they 
found  that  one  of  the  connections  of  this  pipe 
line  at  the  poipt  where  it  crossed  the  creek 
had  broken,  and  that  plaintifTs  decedent  had 
been  knocked  down  from  some  cause  and  was 
lying  unconscious  near  this  crossing.  The 
oxen  were  proceeding  on  up  the  road,  hav- 
ing crossed  the  pipe  line.  This  pipe  line 
crossed  the  creek  practically  at  a  right  angle 
to  the  line  coming  down  the  run.  After  this 
explosion  it  was  found  that  the  part  which 
extended  across  the  creek  at  a  right  angle 
to  the  line  with  which  it  connected  on  the 
bank  had  been  straightened  out  so  that  the 
disconnected  ends  of  the  line  were  at  a  dis- 
tance of  about  8  to  10  feet  from  each  other.- 
The  theory  of  the  plaintiff  is  that  when  his 
decedent  was  crossing  this  pipe  line,  because 
the  same  was  insuHlcient  to  withstand  the 
pressure  of  the  gas  therein,  it  was  broken 
loose  at  the  connection  on  one  side  of  the 
creek,  and  when  the  line  became  so  discon- 
nected the  pressure  of  the  gas  straightened 
it  out,  and  in  doing  so  the  pipe  hit  the  plain- 
tiff in  the  back,  knocking  him  unconscious, 
and  inflicting  a  wound  from  which  he  sub- 
sequently died.  The  defendants'  theory  is 
that  a  hook  on  the  chain  which  was  fastened 
to  the  cattle  being  driven  by  the  plaintiff's 
decedent  caught  on  this  pipe  and  that  it  wtfs 
pulled  apart  in  that  way.  After  plaintiff's 
decedent  regained  consciousness  he  was  car- 
ried to  a  nearby  residence  and  a  doctor  im- 
mediately called.  An  examination  by  the 
doctor  disclosed  a  wound  on  the  back  of  the 
Injured  man  about  15  inches  long,  the  bruise 
extending  to  and  crushing  and  dislocating 
two  of  the  vertebrae.  The  plaintiff's  decedent 
died  in  a  very  short  time  as  a  result  of  this 
wound.  The  plaintiff  in  this  suit  claims  that 
the  defendants  were  negligent  in  maintain- 
ing this  pipe  line  across  this  road  in  the 
condition  that  it  then  was;  that  is,  lying 
upon  the  surface  of  the  ground  exposed  to 
contact  from  wagons  or  other  things  passing 
over  it.  It  is  also  contended  that  the  pipe 
line  was  negligently  constructed  out  of  old 
and  insufficient  material,  and  that  the  de- 
fendant did  not  use  reasonable  care  in  main- 
taining the  same  after  it  was  constructed. 

[1-4]  Upon  the  trial  of  the  case,  after  the 
plaintiff   had   concluded  his  testimony,  the 


defendants  asked  leave  to  file  a  plea  denying 
that  plaintiff  was  the  administrator  of  Oli- 
ver Norman.  Accompanying  this  plea  affida- 
vits were  filed  showing  that  the  matter  set 
up  in  the  plea  had  just  been  discovered.  This 
plea  alleged  that  the  plaintiff  was  appointed 
as  administrator  of  the  estate  of  Oliver 
Norman,  deceased,  at  a  point  about  19  miles 
from  the  courthouse;  that  the  clerk  of  the 
county  court,  at  me  request  of  the  widow  of 
Oliver  Norman,  went  to  this  point,  and  there 
met  the  parties  interested,  appointed  the 
plaintiff  administrator,  took  his  bond,  admin- 
istered the  oath  to  him,  and  appointed  ap- 
praisers of  the  estate.  He  then  sent  the  pa- 
pers to  his  office  at  the  county  seat,  and  they 
were  entered  upon  the  record  by  his  deputy 
as  though  the  appointment  had  been  made  in 
the  office.  It  is  alleged  that  because  of  this 
fact  there  was  no  appointment  of  the  plain- 
tiff as  administrator,  and  that  he  cannot  for 
that  reason  maintain  this  suit.  The  circuit 
court  refused  to  allow  this  plea  to  be  filed, 
but  permitted  the  defendants  to  introduce 
their  evidence  under  it,  upon  the  theory  that 
It  was  a  matter  provable  under  the  issue  of 
not  guilty.  The  facts  as  above  stated  in  the 
plea  were  proved  by  witnesses.  It  was  also 
shown  that,  after  this  appointment  was  made 
as  aforesaid,  the  county  court  at  a  regular 
session  confirmed  the  same.  Can  this  ap- 
pointment of  the  plaintiff  as  administrator  be 
attacked  collaterally  as  is  sought  to  be  done 
in  this  case?  General  Jurisdiction  over  the 
appointment  and  qualification  of  personal 
representatives  is  by  the  Constitution  (arti- 
cle 8,  I  24)  vested  In  the  county  court,  and 
further  provision  is  made  in  the  Constitution 
for  the  Legislature  making  provision  by  law 
for  the  appointment  and  qualification  of  such 
personal  representatives  in  the  recess  of  the 
regular  sessions  of  the  county  court  Under 
the  authority  of  this  provision  of  the  Consti- 
tution, the  Legislature  has  provided  that  the 
clerk  of  the  county  court  during  the  recess 
of  the  regular  sessions  of  such  court  may  ap- 
point such  personal  representatives,  and  pro- 
vides that  after  they  are  so  appointed  and 
qualified  such  appointment  shall  be  reported 
to  the  county  court  at  its  next  regular  ses- 
sion, and  if  no  objection  be  made  thereto  the 
same  shall  be  confirmed,  but  if  such  appoint- 
ment is  objected  to  the  court  shall  hear  the 
objection  and  determine  the  matter  the  same 
as  if  the  application  had  been  originally 
made  to  the  said  court  It  wilt  be  seen  from 
these  provisions  that  the  county  courts  of 
the  several  counties  In  this  state  are  vested 
with  general  jurisdiction  for  the  appointment 
and  qualification  of  personal  representatives, 
and  that  the  clerk  during  the  vacation  of  the 
court  has  the  like  general  jurisdiction  to  pro- 
visionally appoint  and  accept  the  qualifica- 
tion of  such  personal  representatives  subject 
to  confirmation  by  the  county  court  at  its 
next  regular  session.  Conceding,  for  the  sake 
of  this  argument,  that  the  clerk  of  the  coun- 
ty court  Is  required  to  perform  this  duty  in 
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his  oflBce  at  the  courthonse,  how  may  advan- 
tage be  taken  of  his  failure  in  that  regard? 
Can  it  be  done  in  any  other  way  than  by  a 
direct  proceeding  to  attack  the  appointment 
either  by  appeal  or  some  other  appropriate 
form  of  direct  attack?  In  this  case  the 
record  on  its  face  is  regular,  and  shows  the 
proper  appointment  and  qualification  of  the 
plaintiff  as  administrator  of  Oliver  Norman. 
Can  that  record  be  set  aside  by  a  collateral 
attack  in  a  suit  for  an  entirely  different  pur- 
pose? Ordinarily,  where  a  court  has  general 
jurisdiction  of  a  subject-matter,  and  its  rec- 
ords show  the  proper  exercise  of  that  ju- 
risdiction, such  records  are  conclusive  ex- 
cept in  a  proper  proceeding  attacking  their 
vaUdity.  U  R.  0.  L.  pp.  7T,  78.  If  the  right 
of  one  exercising  the  powers  of  a  personal 
representative  under  an  appointment  regular 
on  its  face  could  be  questioned  in  every  pro- 
ceeding brought  by  him,  it  would  result  in 
much  confusion,  and  In  many  cases  we  might 
have  a  court  holding  that  for  a  particular 
case  in  which  the  administrator  had  sued  he 
was  not  an  administrator,  and  in  another 
case  in  which  he  had  sued,  the  defendant  not 
desiring  to  raise  the  question,  his  acts  as 
administrator  would  be  taken  as  valid,  and  he 
would  be  held  to  be  administrator.  Such  a 
result  is  not  to  be  desired,  nor  will  this  court 
lay  down  a  rule  which  would  have  that  effect, 
unless  there  are  imperative  reasons  therefor. 
None  such  are  perceived.  On  the  other  hand, 
it  seems  to  us  that,  both  upon  the  ground  of 
reason  and  sound  public  policy,  it  must  be 
held  that  where  the  record  of  the  county 
court  shows  the  appointment  of  an  adminis- 
trator in  the  regular  way  such  appointment 
and  such  record  cannot  be  attacked  collat- 
erally. It  must  be  attacked  in  a  suit  brought 
for  that  purpose  or  by  appeal  from  the  or- 
der of  his  appointment,  so  that  It  will  be  de- 
termined once  for  all  whether  he  is  or  wheth- 
er he  is  not  such  administrator,  and  the  char*- 
acter  of  all  his  acts  as  such  will  be  at  once 
fixed  and  determined,  and  not  leave  this  im- 
portant and  vital  question  to  be  determined 
In  each  particular  suit  which  it  may  be  nec- 
essary for  the  administrator  to  bring  to  vin- 
dicate the  rights  of  his  decedent's  estate. 
While  there  are  some  authorities  which  hold 
that  lack  of  jurisdiction  of  the  court  ap- 
pointing an  administrator  may  be  shown  col- 
laterally, we  find  the  great  weight  of  au- 
thority to  be  that  such  cannot  be  done.  An 
examination  of  these  authorities  will  also 
*show  that  to  a  large  extent  those  cases  in 
which  it  is  held  that  the  jurisdiction  may 
be  attacked  in  a  collateral  way  are  in  states 
where  the  court  did  not  have  general  juris- 
diction to  appoint  administrators.  It  may  be 
true  that,  where  the  power  of  the  court  to 
appoint  and  qualify  personal  representatives 
is  limited  in  its  extent,  an  exercise  of  this 
power  beyond  the  limitations  conferred  could 
be  taken  advantage  of  at  any  time,  but  this 
Is  not  the  case  where  the  power  over  the 
subject-matter  is  generaL    See  11  R.  G.  L.  pp. 


r  77,  78,  where  the  question  Is  discussed  and 
the  authorities  cited.  In  a  note  to  the  case 
of  Jordan  v.  Chicago  &  Northwestern  Ry. 
Co.,  125  Wis.  581,  104  N.  W.  803,  1  L.  R.  A. 
(N.  S.)  885,  110  Am.  St  Rep.  865,  reported  in 
4  Ann.  Cas.  1113,  the  authorities  are  collect- 
ed, and  they  fully  support  the  above  conclu- 
sion. In  Cicerello  v.  C.  &  O.  Ry.  Co.,  65  W. 
Va.  439,  64  S.  E.  621,  it  was  held  that  while 
under  the  laws  of  this  state  a  nonresident 
cannot  be  appointed  administrator,  still  if 
such  nonresident  was  appointed  as  adminis- 
trator such  appointment  could  not  be  ques- 
tioned collaterally.  The  theory  upon  whVch 
it  proceeds  is  that  before  a  court  of  general 
jurisdiction  proceeds  to  act  It  determines  the 
question  of  jurisdiction;  it  finds  the  facts 
upon  which  the  jurisdiction  is  based,  and  its 
findings  in  this  regard  are  no  more  subject 
to  collateral  attack  than  any  other  of  its 
findings.  So  here,  when  the  court  confirmed 
and  approved  the  appointment  of  the  plaintiff 
as  administrator  of  Oliver  Norman,  it  ascer- 
tained and  determined  that  the  clerk  in  mak- 
ing the  appointment  acted  in  accordance  with 
the  provisions  of  law,  and  its  ascertainment 
of  this  fact  cannot  be  questioned  collaterally, 
any  more  than  any  other  finding  of  fact 
which  it  had  to  make  in  order  to  determine 
that  it  had  jurisdiction  to  make  the  appoint- 
ment. So  in  Allen,  Adm'x,  v.  Linger,  78  W. 
Va.  277,  88  S.  E.  837,  it  was  held  that  while 
the  statute  forbids  the  appointment  of  a 
married  woman  as  a  personal  representative, 
still  if  a  married  woman  was  in  lact  appoint- 
ed as  such,  and  entered  upon  her  duties,  her 
appointment  could  not  be  collaterally  ques- 
tioned. In  the  above  cases  it  appears  to  us 
that  the  reason  for  questioning  the  appoint- 
ments in  a  collateral  proceeding  was  very 
much  stronger  than  exists  in  this  case.  There 
the  county  court  had  appointed  persons  as 
administrators  who  were  expressly  declared 
by  statute  not  to  be  eligible  for  appointment, 
still  the  court  proceeded  upon  the  theory,  and 
it  is  a  correct  theory,  that  the  county  court 
before  making  those  appointments  found  that 
the  jurisdiction  did  exist,  and  that  the  per- 
sons were  proper  persons  to  be  appointed; 
and  this  finding,  however- erroneous  or  how- 
ever contrary  to  the  fact,  cannot  be  ques- 
tioned in  a  collateral  proceeding.  In  the 
case  of  Fisher  v.  Bassett,  9  Leigh,  119,  33 
Am.  Dec.  227,  the  Supreme  Court  of  Ap- 
peals of  Virginia  held  that  where  a  county 
court  had  appointed  an  administrator  for  a 
nonresident  who  had  no  property  In  the 
jurisdiction,  in  violation  of  the  law,  such 
appointment  could  not  be  attacked  collateral- 
ly; that  the  judgment  of  the  county  court 
appointing  that  administrator  imports  verity 
until  it  is  set  aside  in  a  direct  proceeding 
brought  for  the  purpose.  This  conclusion 
was  followed  in  the  case  of  Andrews  v. 
Avery,  14  Grat.  (Va.)  229,  73  Am.  Dec  355. 
We  conclude  that  it  was  not  competent  for 
the  defendants  to  question  the  appointment 
of  the  plaintiff  as  administrator  in  this  ool- 
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lateral  way.  T^ere  the  record  shows  his 
due  appointment,  It  will  be  conclusively  pre- 
sumed In  all  proceedings,  except  those 
brought  for  the  direct  purpose  of  attacking 
such  appointment,  that  the  court  had  Juris- 
diction, and  that  all  of  the  requisites  existed 
In  order  to  make  the  appointment  a  proper 
and  valid  one.  Whether  or  not  the  plaintiff's 
appointment  as  administrator  could  be  set 
aside  for  the.  reasons  set  up  in  the  plea  in  a 
direct  proceeding  we  do  not  decide. 

[6]  The  defendants  assign  as  error  the  ac- 
tion of  the  court  below  in  permitting  the 
widow  of  the  decedent  to  testify  that  he 
owned  a  small  farm,  but  that  the  same  was 
not  paid  for,  and  that  on  that  account  he 
scarcely  considered  that  he  owned  it.  The 
case  of  Sesler  v.  Coal  Co.,  51  W.  Va.  318, 
41  S.  E.  216,  is  cited  as  condemning  this 
character  of  evidence.  In  that  case  Sesler 
was  suing  to  recover  for  injuries  to  himself, 
and  he  was  permitted  to  prove  that  he  had 
a  family,  and  the  number  of  his  children. 
The  court  held  that  this  was  error,  and  it 
may  be  said  that  in  cases  of  this  character 
the  financial  status  of  plaintiff's  decedent  is 
not  an  element  for  proper  consideration  by 
the  Jury.  In  fact  plaintiff's  counsel  concedes 
this  to  be  the  law,  but  they  say  that  this 
evidence  could  not  have  affected  the  verdict 
of  the  jury,  and,  even  if  it  were  such  error 
as  would  require  a  reversal,  it  was  waived 
by  the  defendants  themselves  by  proving  by 
a  witness  on  cross-examination  that  plain- 
tiff's decedent  was  the  owner  of  this  farm 
referred  to  by  his  widow. 

[6,  71  It  is  true  on  cross-examination  the 
defendants  proved  by  a  witness  that  plain- 
tiff's decedent  did  own  the  65  acres  of  land 
referred  to  by  his  widow  on  her  examination. 
We  are  of  the  opinion  that  it  was  Improper 
to  be  proved  by  either  party,  but,  inasmuch 
as  the  defendants  offered  evidence  of  the 
fact  upon  cross-examination  of  one  of  the 
witnesses,  can  they  complain  that  the  court 
permitted  another  witness  to  testify  to  the 
same  thing,  even  conceding  that  it  might 
be  prejudicial?  It  Is  bard  to  conceive  In  this 
case  how  this  immaterial  statement  could 
have  affected  the  jury's  verdict,  but,  even 
if  it  did,  we  are  of  the  opinion  that  any 
error  of  the  court  in  admitting  this  evidence 
when  offered  by  the  plaintiff  was  waived  by 
its  admission  upon  the  defendants'  offer 
thereof.  Merrill  v.  Torpedo  Co.,  79  W.  Va. 
669,  92  S.  E.  112;  a  &  O.  Ry.  Co.  v.  Barger, 
112  Va.  688,  72  S.  E.  693. 

[8]  The  action  of  the  court  In  permitting 
a  witness  to  testify  that  the  two-inch  gas 
line  was  a  high-pressure  line,  and  that  he 
got  his  Information  as  to  that  from  an  em- 
ployfi  of  one  of  the  defendants.  Is  assigned 
as  error.  It  is  true  that  this  evidence  is 
hearsay,  and  is  subject  to  condemnation  for 
that  reason.  It  should  not  have  been  admlt- 
tied,  but  we  can  plainly  see  that  it  did  not 
cloud  the  Issue,  Inasmuch  as  this  question 


of  whether  or  not  this  pipe  line  was  a  high- 
pressure  line  was  not  a  controverted  one. 
The  witnesses  introduced  by  the  defendants 
proved  this  very  much  more  satisfactorily 
than  any  evidence  offered  by  the  plaintiff. 
The  defendants'  w^itnesses  who  knew  any- 
thing about  It  show  that  it  was  what  is 
known  as  a  high-pressure  line,  and  that  It 
carried  a  pressure  approximating  400  pounds 
to  the  square  Inch.  The  statement  made  by 
this  witness  shows  that  he  knew  nothing 
about  It  himself,  and  that  he  was  only  testi- 
fying from  what  another  party  told  him. 
If  this  was  a  matter  in  controversy,  the  ad- 
mission of  such  evidence  would  perhaps  call 
for  a  reversal  of  the  Judgment.  While  It 
was  Important  In  the  case  to  show  that  this 
pipe  line  carried  a  high  pressure  of  gas,  still 
It  appears  from  the  evidence  offered  by  the 
defendants  that  this  was  the  fact,  and  no 
witness  disputes  It,  nor  Is  there  any  effort 
made  by  the  defendants  to  controvert  It 
We  think  it  may  be  safely  said  that  It  clear- 
ly appears  In  this  case  that  the  admission 
of  this  Improper  evidence  could  not  have 
prejudiced  the  defendants,  and  does  not 
therefore  require  a  reversal  of  the  Judg- 
ment. Davis  V.  Living,  50  W.  Va.  431,  40 
S.  E.  365 ;  Loverin  &  Browne  Co.  v.  Bumgar- 
ner,  59  W.  Va,  46,  52  S.  E.  1000. 

[9-11]  On  the  trial  of  the  case  the  plain- 
tiff Introduced  a  witness,  Lucy  Board,  who 
said  that  she  was  the  first  person  to  reach 
the  plaintiff's  decedent  after  his  Injury. 
She  testified  that  when  she  reached  him  he 
was  unconscious;  that  after  rubbing  his  face 
and  the  back  of  bis  head  with  her  apron, 
which  she  had  moistened  In  the  creek  nearby, 
he  regained  consciousness;  that  Immediately 
upon  regaining  consciousness  he  exclaimed, 
*'0h,  God;  do  I  have  to  die!"  The  witness 
thereupon  asked  him  If  he  knew  what  hurt 
him,  to  which  he  answered,  "That  hurt  me; 
it  struck  me  In  the  back."  Then  the  witness 
commented  in  her  answer  that  It  was*  the  pipe 
line,  "nothing  but  It  lay  there,  he  pointed 
nis  hand  right  at  the  pipe  line  and  I  know 
it  was  It."  Admission  of  this*  statement  is 
urged  as  ground  for  reversal  for  two  reasons: 
First,  because  it  contains  a  statement  of  the 
opinion  of  the  witness  that  It  was  the  pipe 
line  that  caused  the  injury;  and,  second,  be- 
cause it  detailed  to  the  Jury  hearsay  evi- 
dence. We  do  not  think  there  is  any  merit 
in  the  first  contention  that  the  witness  was 
giving  her  opinion  about  what  hurt  the  in-* 
Jured  man.  Reading  her  whole  state- 
ment together.  It  is  clear  that  what  she 
says  is  that  she  knows  that  what  the  In- 
jured man  meant  to  say  hurt  him  was 
the  pipe  line  because  he  pointed  at  the  pipe 
line,  and  that  was  the  only  thing  that  was 
there.  This  is  the  only  reasonable  constnic^ 
tlon  the  jury  could  give  to  this  language. 
The  witness  shoWs  that  she  does  not  know 
herself  what  hurt  the  injured  man,  and  she 
is  not  undertaking  to  do  anything  in  this 
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answer  except  to  Interpret  the  statements 
be  made  In  the  light  of  his  action  in  pointing 
at  the  pipe  line.  There  was  no  impropriety 
In  this.  There  is  no  reason  why  a  witness 
umy  not  detail  the  physical  surroundings  in 
order  to  make  intelligible  the  testimony 
which  he  Is  giving.  But  is  this  statement 
of  the  injured  man  admissible  as  part  of  the 
res  gestae?  It  will  be  observed  that  he  made 
this  statement  Immediately  upon  recovering 
consciousness,  in  answer  to  an  inquiry  as 
to  what  caused  his  injury.  He  had  had  no 
opportunity  to  formulate  any  story,  and 
his  exclamation  seems  to  have  been  a  spon- 
taneous outburst  In  answer  to  the  most  natu- 
ral inquiry  that  would  come  to  the  witness 
under  the  circumstances.  The  general  rule, 
of  course,  excludes  the  introduction  of  hear- 
say evidence,  but  there  is  a  well-recogulzed 
exception  to  this  rule  in  the  case  of  state- 
ments which  are  treated  by  the  courts  as 
parts  of  the  main  transaction  which  are  pre- 
sumed to  be  uttered  by  the  party  making 
them  while  still  under  the  influence  of  the 
particular  transaction  sought  to  be  proven. 
This  doctrine  has  been  applied  to  statements 
made  by  an  injured  party,  either  during  the 
affray  in  which  he  was  injured,  or  so  soon 
thereafter  that  it  will  be  presumed  that  his 
r,ervous  forces  had  not  fully  recovered  from 
the  shock  produced  by  the  injury.  In  Wig- 
more  on  Evidence,  §  1747,  the  author  defines 
this  exception  to  the  rule  in  what  we  con- 
ceive to  be  very  apt  language,  as  follows: 

**Tbis  general  principle  is  based  on  the  ex- 
perience that,  under  certain  external  circum- 
stances of  physical  shock,  a  stress  of  nervous  ex- 
citement may  be  produced  which  stills  the  reflec- 
tive faculties  and  removes  their  control,  so  that 
the  utterance  which  then  occurs  is  a  spontane- 
ous and  sincere  response  to  the  actual  sensa- 
tions and  perceptions  already  produced  by  the 
external  shock.  Since  this  utterance  is  made 
under  the  immediate  and  uncontrolled  domina- 
tion of  the  senses,  and  during  the  brief  period 
when  considerations  of  self-interest  could  not 
have  been  brought  fully  to  bear  by  reasoned  re- 
flection, the  utterance  may  be  taken  as  {particu- 
larly trustworthy  (or,  at  least,  as  lacking  the 
usual  grounds  of  untrustwortbiness),  and  thus 
as  expressing  the  real  tenor  of  the  speaker's 
belief  as  to  toe  facts  pust  observed  by  him,  and 
may  therefore  be  received  as  testimony  to  those 
facts." 

In  Jones  on  £}vidence,  beginning  at  section 
S44,  the  author  discusses  this  doctrine  of  res 
gestse,  and  lays  down  very  nearly  the  same 
rule  as  that  quoted  above  from  Wigmore.  He 
says: 

"The  declarations  are  admitted  when  they  ap- 
pear to  have  been  made  under  the  immediate  in- 
fluence of  some  principal  transaction,  relevant 
to  the  issue,  and  are  so  connected  with  it  as  to 
characterize  or  explain  it.  It  should  appear 
that  they  were  made  without  premeditation  or 
artifice,  and  without  a  view  to  the  consequences; 
that  they  are  the  spontaneous  utterances,  the 
natural  result  of  the  act  they  characterize  or 
elucidate.  Of  course,  the  act  must  be  relevant 
to  the  issue,  but,  when  relevant,  the  declarations 
are  not  rejected  merely  because  there  may  be 
other  competent  testimony.  It  is  hardly  nec- 
essary to  add  that  when  the  declarations  form 
part  of  a  contract  or  the  performance  of  a  con- 
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tract,  they  are  relevant  and  will  be  received. 
In  the  celebrated  case  in  which  Lord  George 
Gordon  was  on  trial  for  treason,  the  cries  of 
the  mob  which  accompanied  the  defendant  dur- 
ing the  acts  complained  of  were  received  for 
the  purpose  of  showing  that  his  intentions  were 
unlawful  and  treasonable.  On  the  same  prin- 
ciple, the  complaints  and  statements  of  an  In- 
jured party  made  at  the  time  of  the  occur- 
rence, both  as  to  bodily  suffering  and  the  cir- 
cumstances of  the  occurrence,  are  frequently 
received." 

Authorities  could  be  cited  without  number 
Illustrating  Instances  in  which  courts  have 
admitted  such  declarations  as  part  of  the 
res  gestae — that  is,  part  of  the  thing  itself — 
but  it  would  serve  no  useful  purpose  to  ex- 
tend the  discussion  by  a  citation  of  these  au- 
thorities. It  is  sufficient  to  say  that  when- 
ever a  statement  is  made  by  one  under  such 
circumstances  as  that  it  may  be  regarded  as 
the  result  of  an  injury  which  had  been  inflict- 
ed upon  him,  or  as  the  result  of  a  transaction 
in  which  he  is  engaged,  it  becomes  a  part  of 
the  transaction  itself,  and,  if  proof  of  the  fact 
is  material  to  the  inquiry  being  made,  such 
statement  may  be  received  in  evidence  as 
tending  to  establish  the  fact  so  sought  to  be 
proven.  This  declaration,  it  seems  to  us, 
comes  clearly  within  the  rule  permitting  the 
Introduction  of  such  declarations  as  part  of 
the  res  gestae.  It  was  made  by  the  injured 
man  immediately  upon  recovering  from  his 
unconscious  condition  cau€ed  by  the  blow 
which  he  had  received.  The  circumstances 
under  which  it  was  made  show  that  it  was 
the  result  of  the  mental  condition  caused  by 
the  injury  which  had  been  inflicted  upon  him, 
and  not  as  the  result  of  premeditation  or 
artifice. 

[12-14]  The  action  of  the  court  in  allowing 
a  witness  to  testify  that  this  road  which  was 
being  used  by  plaintiff's  decedent  at  the  time 
he  received  the  Injury  resulting  In  his  death 
was  used  by  the  public  as  a  highway  is  as- 
signed as  error.  It  is  conceded  that  this 
road  was  not  a  public  highway,  but  that  it 
was  used  by  people  living  along  this  creek 
and  those  on  the  other  side  of  the  mountain, 
as  they  had  occasion  to  use  it,  and  had  been 
so  used  for  many,  many  years,  is  undisputed. 
It  was  used  by  the  mail  carrier  In  the  per- 
formance of  his  duties.  That  the  defendants 
recognized  this  road  as  one  that  was  being 
used  is  shown  by  the  fact  that,  when  they 
reached  this  branch  up  which  the  road  ran 
with  this  pipe  line,  instead  of  extending  It 
straight  across  from  one  bank  to  the  other, 
they  bent  it  down  and  made  it  conform  to  the 
convolutions  In  the  ground  caused  by  the  ero- 
sion of  the  water  in  the  creek,  bo  that  the 
people  using  the  road  could  go  over  it.  The 
use  of  the  road  by  the  public  was  so  general 
that  the  defendants  could  not  but  know  it, 
and  this  action  of  theirs  shows  that  they  di<^ 
know  it  and  recognized  it  In  Schoonover  y. 
R  R.  Co.,  09  W.  Va.  560,  73  S.  E.  266,  Ann. 
Cas.  1913B,  964,  it  is  held  that  where  a  rail- 
road company  recognizes  a  place  as  a  cross- 
ing, even  though  it  is  not  a  public  crossing,  it 
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Is  under  the  same  obligation  to  parties  using 
such  crossing  as  though  It  were  a  public 
crossing.  A  like  holding  was  made  in  tllfe 
case  of  Melton  v.  0.  &  O.  Ry.  Co.,  71  W.  Va. 
701,  78  S.  E.  369.  It  is  clear  from  the  evi- 
dence in  this  case  that  every  one,  including 
the  landowners,  recognized  the  right  of  peo- 
ple generally  to  use  this  road  as  a  passway  to 
the  same  extent  as  If  it  had  been  a  public 
highway;  and  the  defendants,  knowing  of  Its 
use  for  this  purpose,  as  is  shown  by  their 
acts  as  aforesaid,  were  under  the  same  obli- 
gation to  the  people  using  it  as  though  it  had 
been  a  public  highway. 

There  is  another  reason  why  the  defend- 
ant South  Penn  Oil  Company  was  under  a 
duty  to  the  plaintiff's  decedent  in  regard  to 
the  use  of  this  road  on  the  occasion  of  his 
Injury.  On  that  occasion  he  was  going  upon 
the  premises  of  the  defendant  oil  company 
to  secure  for  the  Hope  Natural  Gas  Company 
an  appliance  which  the  oil  company  was  to 
furnish  to  the  gas  company.  The  oil  com- 
pany had  acquired  the  right  to  use  this  road 
itself;  it  notlfieti  the  gas  company  to  come 
upon  its  premises  and  get  this  appliance. 
The  only  proper  way  to  do  so  was  to  use 
this  road.  The  gas  company  was  Invited  by 
the  oil  company  to  do  so,  and  this  invita- 
tion extended  to  the  agent  used  by  the  gas 
company  for  securing  the  appliance  desired. 
It  is  well  established  that  where  one  invites 
another  to  come  upon  his  premises  for  a  law- 
ful purpose  he  is  liable  to  that  other  for 
any  injury  that  he  receives  by  reason  of  the 
unsafe  condition  of  those  premises.  Plain- 
tiff's decedent  in  this  case  was  in  very  lit- 
tle different  position  from  the  plaintiff  in 
the  case  of  Smith  v.  Parkersburg  Co-opera- 
tive Ass'n,  48  W.  Va.  232,  37  S.  E.  645.  In 
that  case  the  plaintiff,  a  customer  of  the  de- 
fendant, went  upon  the  defendant's  prem- 
ises to  make  some  purchases,  and,  while  go- 
ing to  a  part  of  the  store  to  Inspect  some 
goods  which  she  contemplated  purchasing, 
fell  Into  an  open  elevator  shaft.  It  was  held 
that  plaintiff  was  there  by  the  Invitation  of 
the  defendant  and  had  a  right  to  rely  upon 
the  premises  being  safe.  So  here  the  defend- 
ant oil  company  was  to  furnish  to  the  Hope 
Natural  Gas  Company  a  certain  appliance 
needed  by  it,  and  invited  the  said  gas  com- 
pany to  Qome  upon  its  premises  and  get  this 
appliance.  The  gas  company  used  the  plain- 
tiu's  decedent  as  Its  agent  for  this  purpose. 
This  invitation  implied  that  the  premises 
would  be  reasonably  safe,  at  least  for  the 
purpose  of  removing  the  appliance.  It  is 
shown  that  It  was  necessary  to  use  this  road 
for  that  purpose,  and,  under  the  circum- 
stances, It  cannot  be  successfully  contended 
that  plaintiff's  decedent  was  not  upon  these 
premises  at  the  invitation  of  said  oil  com- 
pany, and  had  a  right  to  cbnslder  that  the 
road  would  be  reasonably  safe  for  travel. 
See,  also.  Smith  v.  Sunday  Creek  Co.,  74  W. 
Va,  606,  82  S.  E.  608;    ReUly  v.  NicoU,  72 


W.   Va.  1S9,  77  S.  E.  897,  47  L.  R.  A,  (N. 
S.)  1199. 

[16,16]  A  witness  was  permitted  to  testi- 
fy that  in  passing  over  this  road  with  his 
wagon  he  placed  rocks  on  either  side  of  this 
pipe  in-order  that  his  wagon  wheels  might 
go  over  it  without  coming  in  contact  with 
the  pipe,  and  he  was  allowed  to  say  that  In 
his  opinion  tho.  pipe  was  not  safe,  stating  that 
he  would  not  have  taken  this  precaution  had 
he  believed  it  was  safe.  This  Is  assigned  as 
error.  It  is  claimed  that  the  opinion  of  this 
witness  was  Improper  evidence.  Ordinarily 
the  opinion  of  a  nonexpert  upon  a  question 
where  the  facts  and  the  appearances  can  be 
presented  to  the  jury  fully  and  clearly  is  in- 
admissible. The  plaintiff's  counsel  admit 
that  this  testimony  was  improper  and  should 
not  have  been  admitted,  but  they  claim  its 
admission  could  have  resulted  in  no  Injury 
lo  the  defendants.  We  cannot  quite  agree 
with  this  conclusion.  There  is  a  class  of 
cases  in  which,  from  the  nature  of  the  trans- 
action sought  to  be  shown,  it  Is  Impossible 
to  present  to  the  jury  the  situation  just  as 
it  was  presented  to  the  witness,  in  which 
class  of  cases  the  witness  Is  permitted  to  give 
his  opinion  based  upon  what  he  has  seen 
and  the  presentation  made  to  him  at  the 
time.  It  might  very  well  be  said  that  It 
would  be  quite  impossible  for  this  witness  to 
present  to  the  jury  a  mental  picture  of  the 
things  which  entered  into  consideration  by 
him  in  coming  to  the  conclusion  that  he 
should  not  attempt  to  go  over  this  pipe  with- 
out protecting  it  by  rocks  on  either  side  to 
prevent  the  contact  of  his  wagon  wheels 
with  It.  Opinions  of  nonexpert  witnesses 
were  justified  upon  this  ground  in  the  cases 
of  Kunst  V.  City  of  Grafton,  67  W.  Va.  20, 
67  S.  E.  74/26  U  R.  A.  (N.  S.)  1201;  Walker 
V.  Strosnider,  67  W.  Va.  39,  67  S.  E.  1087, 
21  Ann.  Cas.  1 ;  Flndley  v.  Ry.  Co.,  72  W.  Va. 
268,  78  S.  E.  396 ;  Overby  v.  Ry.  Co,»  37  W. 
Va.  525,  16  S.  E.  813.  Whether  this  evidence 
falls  within  the  rule  which  admits  opinions 
of  nonexpert  witnesses  under  circumstances 
such  as  have  been  mentioned  above,  we  need 
not  say  in  this  case,  for  the  reason  that  the 
question  to  which  the  evidence  was  directed 
was  whether  or  not  this  pipe  crossing  the 
road  was  safe.  It  is  shown  by  the  evidence 
in  this  case  that  this  pipe  became  discon- 
nected or  broken  at  this  point  on  one  or  two 
occasions  previous  to  this  time;  it  is  shown 
that  it  carried  a  high  pressure  of  gas;  it  is 
shown  that  at  times  the  earth  was  washed 
out  from  under  It  in  the  bed  of  the  creek, 
which  was  also  the  roadbed,  and  that  the 
pipe  was  suspended  from  the  banks  of  tho 
cieek.  No  reasonable  person  could  come  to 
any  conclusion  but  that  it  was  negligence  to 
maintain  this  pipe  In  such  condition.  The 
defendants  were  bound  to  know  that  this 
pipe,  if  it  became  disconnected  or  broken, 
would  likely  cause  severe  damage  to  any  one 
near  to  the  point  where  such  breakage  oc- 
curred;   they  were  bound  to  know  that  a 
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pipe  laid  under  this  condition,  sometimes  on 
tbe  bottom  of  the  creek  and  sometimes  sus- 
pended, was  likely  to  become  broken  or  dis- 
connected by  wagons  passing  over  it,  or  by 
coming  in  contact  with  vehicles  or  other 
things  which  had  the  right  to  use  this  road ; 
and  we  hold  as  matter  of  la-w  that  it  was 
negligence  for  the  defendants  to  maintain 
this  pipe  across  this  road  in  the  condition 
that  it  is  shown  to  have  been,  so  that  the 
opinion  of  this  witness,  even  though  it  was 
not  competent  evidence,  could  not  .have  in 
any  way  prejudiced  thp  defendants.  Reilly 
V.  Nicoll,  72  W.  Va.  189,  77  S.  E.  897,  47 
D.   R.   A.   (N.   S.)   1199. 

What  we  have  saJd  in  regard  to  this  also 
applies  as  to  the  admission  in  evidence  of 
the  franchise  granted  to  the  defendant  Unit- 
ed Fuel  Gas  Company  by  the  county  court 
of  Roane  county.  This  was  improper  evi- 
dence. It  had  no  busliiess  in  the  case;  but 
inasmuch  as  its  only  tendency  was  to  prove 
that  it  was  negligence  to  maintain  this  pipe 
on  top  of  the  ground,  across  a  road  which  a 
large  number  of  people  had  a  right  to  use, 
which  we  find  to  be  negligence  as  matter  of 
law,  its  admission  in  no  wise  prejudiced  the 
defendants. 

The  action  of  the  court  in  giving  to  the 
jury  certain  instructions  offered  by  the  plain- 
tiff and  in  refusing  to  give  certain  instruc- 
tions offered  by  the  defendants  is  complain- 
ed of.  The  instructions  given  on  behalf  of 
the  plaintiff  correctly  state  propositions  of 
law  when  read  together,  and  were  properly 
given,  If  the  facts  proven  justified  the  sub- 
mission of  the  case  to  the  jury  for  their  de- 
termination. The  Instructions  offered  by  the 
defendants  which  were  refused  were  all  in 
effect  peremptory,  and  were  properly  refus- 
ed, unless  the  evidence  did  not  disclose  a  cape 
to  go  to  the  jury.  The  defendants  contend 
that  the  evidence  Indicates  that  the  pipe  was 
broken  by  the  chain  fastened  to  the  oxen 
driven  by  j)laintifl"s  Intestate  becoming  hook- 
ed around  It,  and  being  dragged  out  in  that 
way,  and  that  this  appears  from  the  fact  that 
the  hook  on  the  end  of  the  chain  Is  shown 
to  have  been  bent  back  and  nearly  straighten- 
ed out.  A  witness  for  the  plaintiff  testifies, 
however,  that  he  used  this  Identical  chain 
just  a  short  time  before  the  accident  in  re- 
moving a  boiler,  and  that  this  hook  was 
straightened  out  In  doing  that  work;  that 
he  examined  the  chain  again  on  the  morning 
after  the  accident,  and  that  the  hook  was 
then  In  the  same  condition  that  it  was  after 
they  had  moved  the  boiler  with  this  chain. 
'^The  jury  was  very  carefully  instructed  that, 
If  they  believed  from  the  evidence  that  the 
pipe  was  broken  In  that  manner,  there  could 
be  no  recovery.  They  were  also  instructed 
that  in  order  to  a  recovery  the  accident  must 
have  ^happened  because  of  the  pipe  being  in- 
sufficient to  support  the  strain  placed  upon 
It  by  the  pressure  of  gas  within  it,  and  that 
In  order  to  such  recovery  Norman  s  acts  must 
luiv#  In  no  wise  contributed  thereto.    The  de- 


fense made  by  the  defendants  is  upon  two 
theories:  First,  that,  this  not  being  a  public 
highway,  they  owed  no  duty  to  the  plaintiff; 
and,  second,  that  from  the  evidence  it  is 
just  as  likely  that  the  pipe  was  broken  by 
the  agency  of  the  plaintiff's  decedent  as  it 
was  from  any  other  cause.  We  have  hereto- 
fore disposed  of  the  first  contention.  If  it 
had  appeared  in  this  case  that  after  the  ac- 
cident the  hook  on  the  end  of  the  chain  fas- 
tened to  the  oxen  was  bent,  and  this  had  not 
been  explained,  then  there  would  be  strong 
reason  for  saying  that  the  breaking  of  the 
pipe  as  likely  resulted  from  this  cause  as 
from  any  other;  but,  when  the  condition  of 
this  hook  is  explained  by  the  witness,  we 
cannot  say  that  the  jury  were  not  Justified  In 
comiug  to  the  conclusion  that  this  pipe  broke 
as  a  result  of  the  negligence  of  the  defend- 
ants in  maintaining  it  across  this  road  in  the 
condition  in  which  It  was,  under  the  pres- 
sure of  gas  that  it  contained. 

[17, 18]  The  defendant  United  Fuel  Gas 
Company  contends  that  it  Is  not  liable  even 
though  the  South  Penn  Oil  Company  may  be. 
It  is  true  it  did  not  own  the  pipe,  it  did  not 
maintain  the  pipe,  but  it  Is  also  shown  in  this 
case  without  contradiction  that  this  pipe 
Une  was  one  of  the  agencies  used  by  the 
United  Fuel  Gas  Company  in  supplying  gas 
to  certain  of  its  customers.  It  was  supply- 
ing this  gas  not  only  to  the  South  Penn 
Oil  Company,  but  It  had  a  number  of  other 
customers  who  Uved  along  this  pipe  line  to 
whom  it  sold  gas  delivered  to  them  through 
this  pipe  line.  Can  it  be  said  that  It  was 
under  no  duty  to  see  that  the  agencies  that 
it  used  in  the  conduct  of  its  business  were 
kept  in  a  reasonably  safe  condition?  The 
fact  that  it  did  not  own  the  pipe  line  can 
make  no  difference.  It  was  one  of  its  In- 
strumentalities, and  it  was  under  a  duty  to 
see  that  this  instrumentality  was  in  a  rea- 
sonably safe  condition  before  it  began  the 
use  of  it  for  the  purpose  of  furnishing  gas 
to  Its  customers,  and  thereafter  to  see  that 
it  was  maintained  in  that  reasonably  safe 
condition.  Hains  v.  Ry.  Co.,  71  W.  Va.  453, 
76  S.  E.  843;  Hains  v.  Ry.  Co.,  75  W.  Va. 
613,  84  S.  E,  923 ;  29  Cyc.  487;  Johnson  v. 
Chapman,  43  W.  Va.  639,  28  S.  E.  744.  In 
29  Cyc.  p.  487,  it  is  said: 

"If  the  concurrent  negligrence  of  two  or  more 
persons  combined  together  results  in  an  injury 
to  a  third  person,  he  may  recover  from  either 
or  alL  And  in  determining  the  liability  of  ei- 
ther of  two  persons  whose  concurrent  negli- 
gence results  in  injury,  the  comparative  degrees 
of  negligence  are  not  to  be  considered,  each  be- 
ing liable  for  the  whole  even  though  the  other 
was  equally  culpable,  or  contributed  in  a  great-  • 
er  degree  to  the  injury,  or  the  proportion  in 
which  the  negligence  of  each  contributed  to  the 
injury,  or  the  degrees  of  care  used,  is  not  to  be 
considered.  And  where  the  negligent  conduct 
of  several  at  the  same  time  and  place  combined 
in  causing  an  injury,  they  acting  in  concert, 
all  are  liable,  although  they  did  not  conduct 
themselves  negligently  by  preconcert.  So  where 
the  injury  is  the  result  of  tbe  neglect  to  perform 
a  common  duty  resting  on  two  or  more  persons^ 
although  there  may  be  no  concert  of  action  be 
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tween  them,  they  may  be  sued  jointly.  Nev- 
ertheless, in  order  to  create  a  joint  liability  for 
an  injury,  the  negligent  acts  of  the  parties 
sought  to  be  charged  must  have  concurred  in 
producing  it."  Thompson  on  Negligence,  § 
7435.  etc.;  Simmons  v.  Everson,  124  N.  Y.  319, 
26  N.  E.  911,  21  Am.  St.  Rep.  676. 

We  conclude  from  the  foregoing  authorities 
that  the  plaintiff  in  this  case  could  maintain 
his  suit  against  either  or  both  of  the  de- 
fendants under  the  finding  of  the  Jury  that 
the  negligent  maintenance  of  this  pipe  line 
across  this  road  was  the  proximate  cause  of 
the  injury  which  resulted  in  the  death  of 
plaintiff's  decedent. 

Finding  no  error  in  the  Judgment  of  the 
circuit  court  of  Roane  county,  the  same  will 

be  affirmed. 

— — -^^     ,,  .» 

(175  N.  C.  145) 

COHOON  V.  DAVIS  et  al.     (No.  10.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

191S.) 

1.  Municipal  Corporations  <©=>70C(5)  — 
Streets  —  Use  fob  Travel  —  Negligence 
—Evidence. 

Evidence  held  to  show  negligence  of  driver 
of  dray  which  ran  into  plain tifrs  buggy. 

2.  Municipal  Corporations  €=»705(10)  — 
Streets— Use  fob  Travel— Contributory 
NEGLioENCEi— Evidence. 

If  plaintiff,  driving  a  buggy  on  a  dark  night, 
occupied  the  middle  of  the  road  when  lights 
were  so  located  that  he  could  see  the  approach 
of  defendant  at  a  high  rate  of  speed,  and  made 
no  attempt  to  turn  to  the  right  and  gave  no 
notice  of  his  presence,  he  was  negligent. 

3.  Municipal  Corporations  ^=>70G(8)  — 
Streets— Use  fob  Tbavel— Contbibutoby 
Negligence — Instbuctions. 

In  such  case  defendants  were  entitled  to 
have  the  question  of  contributorv  negligence 
submitted  unqualified  by  the  rule  of  the  prudent 
man. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty ;  C.  0.  Lyon,  Judge. 

Action  by  W.  A.  Cohoon  against  Jefferson 
Davis  and  another.  Judgment  on  verdict 
for  plaintiff,  and  defendants  appeal.  New 
trial  granted. 

This  is  an  action  to  recover  damages  for 
personal  injury,  caused,  as  the  plaintiff  alleg- 
es by  the  negligence  of  the  defendants.  The 
defendants  deny  negligence,  and  allege  that 
the  plaintiff  was  injured  by  his  own  contribu- 
tory negligence.  The  plaintiff,  who  was  driv- 
ing a  cart  at  the  time,  was  injured  on  the 
night  of  September  18,  1016,  on  one  of  the 
streets  of  Columbia  by  a  collision  with  a  dray 
belonging  to  the  defendants  and  driven  by  one 
of  their  employes.  The  plaintiff  offered  evi- 
dence tending  to  prove  that  the  street  where 
the  collision  occurred  was  30  feet  wide;  that 
the  night  was  dark;  that  he  was  driving  a 
gentle  horse  in  a  walk;  that  he  was  on  the 
extreme  right  of  the  street ;  that  the  employ^ 
of  the  defendants,  who  was  going  in  an  op- 
posite direction,  approached  him,  driving  at 
a  high  rate  of  speed;  that  the  employ^  was 
in  the  middle  of  the  street;  that  the  plaintiff 
gave  notice  of  his  own  presence,  but  without » 


any  notice  from  the  employ^,  and  when  mak- 
ing no  effort  to  stop,  be  drove  against  the 
cart  of  the  plaintiff,  threw  him  out,  and  seri- 
ously injured  him. 

Defendants  introduced  evidence  tending  to 
prove  that  their  employ^  was  driving  at  a 
speed  of  from  four  to  six  miles  an  hour;  that 
he  was  on  the  extreme  right  of  the  street  as 
far  from  the  plaintiff  as  he  could  go;  that 
the  plaintiff  was  in  the  shade  of  a  large  cy- 
press overhanging  the  street;  that  there  was 
a  light  behind  the  employ 4  of  the  defendants 
and  In  front  of  the  plaintiff;  that  the  em- 
ployg  of  the  defendants  could  not  see  the 
plaintiff  on  account  of  his  position  under  the 
tree  and  the  location  of  the  light;  that  the 
plaintiff  was  about  the  middle  of  the  street; 
that  the  plaintiff  saw  and  heard  the  employ^ 
of  the  defendants  approaching,  and  knew 
that  there  was  danger  of  a  collision,  and 
made  no  outcry  and  gave  no  notice  of  his 
presence.  There  was  a  motion  by  the  defend- 
ants for  judgment  of  nonsuit,  which  was 
overruled,  and  the  defendants  excepted. 

Ills  honor  Instructed  the  Jury  on  the  second 

Issue,  Incorporating  the  facts  relied  on  by  the 

defendants  to  show  contributory  negligence, 

and  then  added  to  the  instruction: 

"And  you  find  that  a  reasonably  prudent  man 
would  not  have  done  as  the  plaintiff  did  on  that 
occasion,  you  would  answer  that  issue  *Tes.'  hnt 
if  yon  find  from  the  evidence  that  the  plaintiff 
was  driving  as  a  reasonably  prudent  man  would 
have  done  on  that  occasion,  that  he  did  what  a 
reasonnbly  prudent  man  would  have  done  to  pre- 
vent the  injury,  then  you  should  answer  that  is- 
sue *Not*  because  he  would  not  be  guilty  of 
contributory  negligence." 

The  defendants  excepted. 

The  jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendants,  as  alleged  in  the  com- 
plaint?   Answer:   Yes. 

•*(2)  Did  plaintiff  by  his  own  negligence  con- 
tribute to  his  inj.ury?     Answer:    No. 

"(3)  What  damage  is  plaintiff  entitled  to  re- 
cover?   Answer:   $1,000." 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  plaintiff,  and  the  defendants 
appealed. 

Majette  &  Whitley,  of  Columbia,  and  Mee- 
kins  &  McMullan,  of  Elizabeth  City,  ,for  ap- 
pellants. T.  H.  Woodley,  of  Columbia,  and 
Aydlett  ^  Simpson,  of  Elizabeth  City,  for 
appellee. 

ALLEN,  J.  [1]  The  position  of  the  defend* 
ants,  in  support  of  their  motion  for  judgment 
of  nonsuit,  is  that  there  is  no  evidence  that 
Combs,  who  was  driving  the  dray,  was  en- 
gaged in  the  business  of  the  defendants  at 
the  time  of  the  collision.  It  is  true  no  wit- 
ness testifies  directly  to  the  fact,  but  the  cir- 
cumstances tend  to  prove  It,  and  the  plead- 
ings and  the  whole  course  of  the  trial  show 
that  this  fact  was  not  in  controversy.  The 
complaint  alleges  "that  on  the  18th  day  of 
September,    1916,    and   prior   thereto,    John 
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Combs  was  in  the  employe  of  the  defendants, 
his  duties  being,  among  other  things,  to  drive 
the  dray  or  wagon  for  the  defendants  in  de- 
livering goods  and  other  works  connected 
with  the  said  business  of  said  defendants/' 
and  this  allegation  is  admitted  in  the  an- 
swer. The  plaintiff  testified  that  at  the  time 
of  the  collision  Combs  was  driving  a  dray  be- 
longing to  the  defendants,  and  that  he  was 
going  from  the  store  of  the  defendants  to 
their  stock  hoijse,  and  his  honor  in  his  charge 
to  the  jury  spoke  of  Combs  more  than  once  as 
the  agent  of  the  defendant's,  and  of  his  acts 
as  their  acts,  without  objection  at  the  time, 
and  no  exception  is  now  taken  to  this  part  of 
the  charge.  We  do  not  think  this  contention 
of  the  defendants  can  be  sustained,  and,  be- 
ing of  opinion  there  is  evidence  of  neg- 
ligence, the  ruling  on  the  motion  for  Judg- 
ment of  nonsuit  is  upheld. 

[2,  8]  The  exception  of  the  defendants  to 
the  charge  on  the  issue  of  contributory  negli- 
gence is  well  taken.  If  the  night  was  dark 
and  the  plaintiflP  in  the  shade  of  a  tree;  if  the 
lights  were  so  located  that  the  plaintiff  could 
see  the  approach  of  the  employ^  of  the  de- 
fendants, and  that  he  was  moving  at  a  high 
rate  of  speed;  if  the  plaintiff  was  in  the 
middle  of  the  street  and  In  danger  of  a  col- 
lision, and  he  did  not  attempt  to  turn  to  the 
right  and  made  no  outcry,  and  gave  no  no- 
tice of  his  presence — ^he  was  guilty  of  contrib- 
utory negligence;  and,  as  there  was  evidence 
tending  to  prove  these  facts,  the  defendants 
were  entitled  to  have  them  submitted  to  the 
Jury  without  the  qualification  of  the  rule  of 
the  prudent  man,  which,  under  the  evidence 
in  this  case,  permitted  the  Jury  to  answer 
the  second  issue  against  the  defendants,  al- 
though they  might  find  every  fact  bearing  on 
the  conduct  of  the  plaintiff,  as  the  defendants 
contended,  if  upon  the  whole  evidence  the 
jury  thought  the  plaintiff  was  acting  as  a 
man  of  ordinary  prudence.  The  rule  of  the 
prudent  man  is  the  standard  for  determin- 
ing negligence  and  contributory  negligence, 
and  it  is  frequently  sufl3cient  to  submit  the 
question  to  the  jury  with  this  as  the  sole 
guide,  but  it  is  error  to  superadd  this  quall- 
ficatioh  to  a  statement  of  facts  which  them- 
selves singly  or  in  combination  establish  neg- 
ligence or  contributory  negligence.  A  prece- 
dent in  point  Is  Hinson  v.  Telegraph  Co.,  132 
N.  a  466,  43  S.  E.  946,  in  which  a  new  trial 
was  ordered  on  account  of  a  similar  erro- 
neous charge. 

New  trial. 


a75  N.  C.  120) 

DANIEL  v.  HARRISON.     (Na  14.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1918.) 

Deeds  ^=»124(4)  —  Estates  Cbbated  — Con- 
struction. 
Deed  of  land  to  one  "during  his  natural  life 
and  then  to  the  lawful  begotten  heirs  of  his  body, 


and  also  to  [his  wife]  during  her  widowhood," 
granted  a  fee-simple  estate. 

Appeal  from  Superior  Court,  Beaufort 
County;  Bond,  Judge. 

Controversy  without  action  between  B.  A. 
Daniel,  Jr.,  and  Marthe  W.  Harrison.  From 
the  judgment  rendered,  defendant  appeals. 
A^rmed. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C.,  for  appellant.  E.  A. 
Daniel,  Jr.,  of  Washington,  N.  C,  for  ap- 
pellee. 

BROWN,  J.  The  purpose  of  this  proceed- 
ing is  to  determine  the  title  to  a  tract  of 
land  which  the  plaintiff  contracted  to  sell 
to  defendant.  The  defendant  declined  to  ac- 
cept the  deed  and  to  pay  the  purchase  mon- 
ey, alleging  that  the  plaintiff  could  not  con- 
vey an  estate  In  fee. 

The  defendant's  contention  Is  based  upon 
the  language  in  a  deed  from  Elizabeth  Rob- 
bins  to  C.  M.  Daw,  constituting  a  link  In 
plaintiff's  chain  of  title.  The  case  agreed  is 
as  follows: 

"The  land  was  conveyed  by  the  said  Elizabeth 
Bobbins,  by  deed  dated  March  3,  1909,  unto  the 
said  C.  M.  Daw,  'during  his  natural  life  and 
then  to  the  lawful  begotten  heirs  of  the  said 
C.  M.  Daw's  body,  and  also  to  Fannie  A.  Daw 
(wife  of  C.  M.  Daw)  during  her  widowhood, 
reserving  to  Elizabeth  Bobbins  a  life  estate,  and 
the  words  quoted  occur  in  the  premises  of  the 
deed,  and  in  the  habendum  the  words  used  are 
'to  C.  M.  Daw  during  his  natural  life,  then  to 
the  lawful  begotten  neirs  of  the  said  C.  M. 
Daw's  body,  and  also  to  Fannie  A.  Daw  dur- 
ing her  widowhood.'  Elizabeth  Bobbins  is  now 
dead,  and  C.  M.  Daw  and  wife,  Fannie  A.  Dew, 
are  both  living  and  have  children." 

It  is  scarcely  necessary  to  discuss  the  mer- 
its of  this  controversy,  as  this  court  has  so 
often  and  so  recently  held  that  the  words  of 
the  deed  to  Daw  convey  a  fee-simple  estate. 

We  content  ourselves  with  citing  a  few  of 
the  adjudications  bearing  on  the  subject. 
'*To  my  grandson  during  the  term  of  his  nat 
ural  life,  then  to  the  lawful  heirs  of  his 
body,  in  fee ;  on  failing  of  said  lawful  heirs 
of  his  body,  then  to  his  right  heirs  In  fee," 
was  held  to  pass  a  fee  simple  to  the  graud- 
son.  Tys9n  v.  Sinclair,  138  N.  C.  23,  50  S. 
E.  450,  3  Ann.  Cas.  397.  "To  A.  the  use  and 
benefit  and  profit  during  his  natural  life  and 
to  the  lawful  heirs  of  his  body  after  his 
death,"  held  to  pass  a  fee  simple.  Perry 
V.  Hackney,  142  N.  0.  368,  55  S.  E.  289,  115 
Am.  St.  Bep.  741,  9  Ann.  C&s.  244.  "To  P. 
during  her  natural  life,  and  after  her  death 
to  the  begotten  heirs  of  her  body,"  held  to 
pass  fee.  Leathers  v.  Gray,  101  N.  C.  162, 
7  S.  E.  657,  9  Am.  St.  Rep.  30.  'To  A.  for 
life  and  at  his  death  his  surviving  heirs," 
held  to  pass  fee  simple.  Price  v.  Griffin, 
150  N.  C.  523,  64  S.  E,  372,  29  U  R.  A.  (N. 
S.)  936.  '*To  S.  and  the  lawful  heirs  of 
his  body  forever,"  held  to  pass  fee.  Ses- 
soms  V.  Sessoms,  144  N.  C.  121,  56  S.  B.  687. 
'To  one  during  his  natural  life  and  at  his 
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death  to  his  bodily  heirs,"  conveys  a  fee. 
Chamblee  v.  Broughton,  120  N.  C.  170,  27 
S.  E.  111.  To  A.  "and  If  he  marries  *and  has 
a  lawful  heir/  they  to  have  this  land,"  held 
to  t)ass  fee.  Ex  parte  Cooper,  136  N.  C.  130, 
48  S.  E.  581.  "To  husband  and  wife  dur- 
ing their  natural  lives,  afterwards  to  wife's 
heirs  forever,"  conveys  fee  to  wife  subject'  to 
life  estate  of  husband.  Cotton  v.  Monely,  159 
N.  C.  1,  74  S.  E.  454,  40  L.  R.  A.  (N.  S.)  768 ; 
Harrington  v.  Gilmes,  163  N.  C.  76,  79  S. 
E.  301. 

The  latest  decision  is  Smith  v.  Smith,  173 
N.  C.  124,  91  S.  E.  721,  construing  the  will 
of  Joshua  Smith,  containing  this  clause: 

'*!  loan  to  my  son,  D.  L.  Smith,  two  tracts  of 
land  •  •  •  to  have  during  bis  life,  at  his 
death  to  his  bodily  heirs  and  to  his  wife  her 
lifetime  or  widowhood,"  etc. 

The  language  of  the  will  was  held  to  pass 
a  fee.-  This  case  appears  to  be  on  "all  fours" 
with  the  case  at  bar. 

There  are  cases  where  the  words  "bodily 
heirs"  or  "heirs  of  the  body"  have  been  hold 
to  mean  children.  It  will  be  found  in  those 
cases  that  the  context  of  the  instrument  con- 
strued plainly  Indicated  that  the  words  were 
used  as  descriptio  persona  mm  merely,  and 
indicated  a  purpose  to  limit  the  estate  to 
the  children  rather  than  to  the  heirs  gen- 
erally. -In  such  case  the  rule  In  Shelley's 
Case  does  not  apply. 

AfBrmed. 

CLARK,  C.  J.,  did  not  sit 


(175  N.  C.  117) 

WHITMORE-LIGON  CO.,   Inc.,  v.  HYATT, 
Sheriff,  et  al.     (No.  59.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1918.) 

1.  Shebiffr  and  Constables  €=>69— Settino 
Aside  r  .•'■  (>•    SirnRiTF. 

Where  a  judgment  debtor  requests  the  sher- 
iff levying  execution  on  personal  property  to 
set  aside  bis  personal  property  exemption  there- 
in, the  sheriff  is,  unless  the  suit  is  one  in  forma 
pauperis,  entitled  to  collect  his  fees  for  thut 
purpose  from  plaintiff,  the  judgment  creditor, 
before  proceeding  further. 

2.  Fbaudulent  Conveyances  <J=»51(1)  — 
Peksonal  Propekty  ExEMirrioNfi— Sales  in 
Bulk. 

Where  an  insolvent  debtor  sold  a  stock  of 
goods  without  complying  with  Kevisal  1908,  § 
964a,  applicable  to  sales  in  bulk,  and  a  creditor 
elected  to  treat  the  sale  as  void  for  noncom- 
pliance with  the  statute,  the  debtor  is  entitled 
to  claim  his  personal  property  exemption  in 
such  goods;  the  fact  that  title  did  not  pass  be- 
cause of  noncompliance  with  the  statute  mak- 
ing the  case  analogous  to  that  where  such  a  bale 
is  void  because  of  the  debtor's  intent  to  defraud 
his  creditors. 

Appeal  from  Superior  Court,  Edgecombe 
County;   Daniels,  Judge. 

Action  by  the  Wliltmore-Llgon  Company, 
Incorporated,  against  R.  B.  Hyatt,  Sheriff 
of  Edgecombe  County,  S.  A.  Gardner,  and 
another.    The  demurrer  of  defendant  sheriff 


to  plalntifif*s  first  cause  of  action  was  sus- 
tained, and  plaintiff  appeals.    Affirmed. 

The  action  was  in  part  against  the  defend* 
ant  sheriff  to  coau)€l  the  sale  of  certain 
goods  levied  on  under  an  execution  In  plain- 
tiff's favor  against  defendant  S.  A.  Gardner, 
judgment  debtor,  and  without  setting  apart 
the  personal  property  exemptions  of  said 
Gardner,  as  requested  by  him,  and  also  to 
recover  certain  penalties  against  said  sher- 
iff by  reason  of  other  default^  in  the  enforce- 
ment of  said  process.  The  claim  for  specific 
penalties  having  been  withdra.wn,  the  demur- 
rer of  the  sheriff  to  plaintiff's  first  cause  of 
action  was  sustained,  and  plaintiff,  having 
duly  excepted,  appealed.  There  were  other 
facts  stated  in  the  complaint  looking  to  fur- 
ther recovery  by  plaintiff  against  S.  A.  Gard- 
ner, vendor,  and  his  codefendant,  R.  E.  Ful- 
ford,  vendee,  arising  by  reason  of  a  sale  of 
goods  from  the  former  to  the  latter  with- 
out any  compliance  with  the  requirements  of 
the  statute  regulating  taxes  of  merchandise 
in  bulk,  as  set  forth  in  Pell's  Revisal,  $  964a, 
amended  by  Laws  1913,  Ex.  Session,  c.  GO 
(Gregory's  Supp.  p.  108),  but,  as  judgment  on 
that  feature  of  the  case  was  rendered  against 
said  defendants,  and  they  do  not  appeal,  the 
questions  relevant  to  the  claim  against  these 
parties  is  not  presented. 

Jas.  M.  Norfieet,  of  Tarboro,  for  appellant. 
A.  W.  MacNalr,  of  Tarboro,  for  appellee 
Gardner.  W.  O.  Howard,  of  Tarboro,  for 
appellee  Hyatt. 

HOKE,  J.  II,  2]  It  appears  from  the  com- 
plaint that  S.  A.  Gardner,  a  retail  merchant, 
in  October,  1916,  sold  his  stock  of  goods  in 
bulk  to  his  codefendant,  R.  E.  Fulford,  with- 
out in  any  way  complying  with  the  require- 
ments of  the  statute  regulating  such  sales 
(Peirs  Revisal,  §  9e4a,  and  Gregory's  Supple- 
ment, same  section,  p.  lOS) ;  that  plaintiff,  a 
creditor  of  the  vendor,  by  reason  of  goods 
sold,  delivered,  and  unpaid  for,  instituted 
his  action  before  a  justice  of  the  peace  and 
recovered  judgment  for  the  then  debt,  $78.7(5 
and  costs,  and  that  execution  thereon  having 
been  plac-ed  in  the  hands  of  the  defendant 
sheriff,  he  levied  on  the  stock  of  goods  re- 
maining unsold,  and  thereupon  the  fraudu- 
lent vendor,  having  requested  that  his  per- 
sonal property  exemption  be  set  apart  to 
him,  the  sheriff,  demanding  that  his  fees  for 
the  purpose  be  paid  by  plaintiff,  a  position 
allowed  by  the  law  (Lute  v.  Reilly,  65  N.  C. 
20),  except  when  the  suit  is  in  forma  pau- 
peris (Uevisal,  §  1265),  declined  to  proceed 
further  without  the  setting  apart  of  the  ex- 
emption as  claimed.  It  appeared  further 
from  the  complaint  that  Gardner  was  insol- 
vent and  had  no  property  other  tlian  the  in- 
terest that  might  arise  to  him  on  their  goods 
or  the  balance  due  on  the  purchase  price, 
and,  further,  that  Fulfprd  is  also  insolvent; 
the  amount  of  goods  remaining  on  hand  and 
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in  bis  possession  at  the  time  of  levy  being 
about  $125.  Upon  these  facts,  admitted  by 
the  demurrer  to  be  true,  we  concur  In  the 
view  of  the  court  below,  and  are  of  opinion 
that  the  vendor  Is  entitled  to  his  exemptions, 
and  the  sheriff  was  justified  in  refusing  to 
proceed  further  till  such  exemptions  were 
properly  set  apart. 

Prior  to  the  enactment  of  the  "sales  in 
bulk"  statute,  it  has  been  repeatedly  held 
with  us  that,  when  an  insolvent  debtor  has 
made  disposition  of  his  property,  real  or  per- 
sonal, with  the  fraudulent  intent  to  avoid 
the  payment  of  his  debts,  and  the  conveyance 
has  been  successfully  assailed  by  the  credi- 
tors and  the  property,  by  Judicial  proceed- 
ings, made  available  on  the  vendor *s  debts, 
the  latter  is  entitled  to  his  homestead  or  per- 
sonal property  exemption,  or  both,  accord- 
ing to  the  nature  of  the  property.  Cowan  v. 
PhiUps,  122  N.  C.  70,  28  S,  E.  9G1 ;  Gaster  v. 
Hardle,  75  N.  C.  4G0;  Board  v.  Riley,  75  N. 
C.  144;  Duvall  v.  Rollins,  71  N.  C.  218; 
Crummen  v.  Bennet,  68  N.  C.  494.  Speaking 
to  the  position  and  the  basic  reason  for  it, 
Chief  Justice  Pearson,  in  Crummen  Case,  su- 
pra, said: 

"A.  makes  a  conveyance  of  his  land  to  B., 
which  conveyance  is  fraudulent  and  void  as 
against  the  creditors  of  A.  A  creditor  takes 
judgment  and  issues  execution,  treating  the  con- 
veyance to  B.  as  void ;  can  the  homestead  of 
A.  be  sold?  The  creditor  treats  the  conveyance 
to  B.  as  void  and  of  no  effect;  take  that  to  be 
so,  how  can  the  creditor  have  any  more  right 
against  A.  than  he  would  have  had  if  the  con- 
veyance had  not  been  made?  We  can  se.e  no 
ground  to  support  the  position  that  an  attempt 
to  commit  a  fraud  is  a  forfeiture  of  the  debt- 
or's homestead :  there  is  no  provision  of  the 
kind  either  in  the  Constitution  or  the  statutes." 

It  has  been  also  held  in  several  well-con- 
sidered opinions  that  the  legislation  regulat- 
ing the  "sales  of  merchandise  in  bulk"  should 
be  upheld  as  a  valid  exercise  of  the  police 
power,  and  that  a  ^'sale  in  bulk  of  a  large 
part  or  the  whole  of  a  stock  of  merchandise" 
under  the  conditions  set  forth  in  the  statute, 
without  an  inventory  and  proper  notice  to 
creditors,  or  without  an  adequate  and  prop- 
er bond  to  account  for  the  proceeds,  is  ab- 
solutely void  as  to  creditors,  and  may  be 
made  available  for  their  debts  and  claims. 
Gallup  V.  Rozier,  172  N.  C.  283,  90  S.  E.  200 ; 
Pennell  v.  Robinson,  164  N.  C.  257,  80  S.  E. 
417,  Ann.  Cas.  1915 D,  77.  Applying  the  prin- 
ciple of  these  various  decisions,  we  see  no 
reason  why  the  position  upheld  in  the  first 
class  of  ca.ses  should  not  be  controlling  in 
the  second.  In  the  one,  the  conveyance  is 
avoided  because  made  with  a  fraudulent  in- 
tent. In  the  other,  l>ecause  of  noncompliance 
with  the  statutory  requirements,  but  both 
proceed  on  the  theory  that,  as  to  creditors, 
and  their  claims,  the  property  did  not  pass, 
and,  if  this  position  is  established  and  the 
property  is  held  to  be  still  in  the  debtor, 
tben  the  incidents  of  ownership  must  attach, 
and   such    debtor   becomes  entitled    to   the 


homestead  and  personal  property  exemptions 
allowed  him  by  the  Constitution  and  laws  of 
the  state. 

In  the  cases  cited  and  chiefly  relied  upon 
by  the  appellant  (Daly  v.  Drug  Co.,  127  Tenn. 
412,  155  S.  W.  167,  Ann.  Cas.  1914B,  1101. 
and  Marlow  v.  Ringer  [W.  Va.]  01  S.  E.  386, 
L.  R.  A.  1917D,  619),  the  question  of  the 
debtor's  right  to  his  exemptions  was  not 
presented  or  considered,  and  the  decisions  do 
not  seem  to  be  apposite  to  the  facts  of  this 
record.  In  those  cases  it  was  held,  among 
other  things,  that  legislation  of  this  char- 
acter is  valid ;  that  the  transactions  In  those 
particular  cases  were  within  the  provisions 
of  the  statute;  and  that  the  vendee,  in  such 
sale,  could  be  held  liable  to  creditors  for  the 
value  of  the  goods  sold  by  him.  This  last 
position  seems  to  have  been  recognized  in  the 
present  Instance,  for  we  find  that  judgment 
has  been  entered  for  plaintiff  against  both 
the  vendor  and  vendee  for  the  amount  of 
plalutiff*s  claim,  this  on  allegation  that  a 
large  amount  of  the  goods  has  been  sold  by 
the  vendee.  As  heretofore  stated,  however, 
this  question  is  not  Involved  in  the  present. 
appeal  which  was  taken  from  a  judgment 
upholding  the  vendor's  right  to  his  personal 
property  exemptions  on  final  process  against 
the  goods,  and  which,  as  we  understand  the 
record,  has  been  levied  on  as  the  property 
of  the  vendor. 

There  is  no  error  in  this  judgment  ai^eal- 
ed  from,  and  the  same  is  afilrmed. 

Afiarmed. 

(175  N.  C.  114) 

BARCUFT  et  ux.  v.  NORFOLK  &  S.  R.  CO. 

(No.   16.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1018.) 

1.  Limitation  of  Actions  ^=:=>55(7)— Enlabo- 
iNo  Railkoad  Drain  Ditch— Aocbdal  of 
Cause  ok  Action. 

Under  Revisal  1905,  S  394,  subd.  2,  provid- 
ing that  action  for  damages  caused  by  construc- 
tion of  railroad  or  repairs  thereto  shall  be  com- 
menced within  five  years  after  the  cause  of 
action  accrues,  limitations  for  action  for  dam- 
ages from  water  by  railroad  drain  ditch  being 
enlarged  without  enlarging  outlet  begin  to  run 
from  the  time  such  enlargement  causes  appreci- 
ble  and  substantial  damages  to  land. 

2.  Damages  (©=>108  —  Injury  to  Crops  and 
Lani>— Railroad  Drain  Ditch. 

Under  Revisal  1905,  §  394,  subd.  2.  pro- 
viding that,  in  action  for  damages  caused  by  re- 
pairs to  railroad,  the  jury  shall  assess  the  en- 
tire amount  of  damages  by  reason  of  the  tres- 
pass, depreciation  in  value  of  land,  and  injury 
to  crops  to  time  of  trial,  from  water,  by  rail- 
road drain  ditch  being  enlarged  without  suffi- 
cient outlet,  may  be  assessed,  and  on  separate 
issues,  if  desirable.  * 

Appeal  from  Superior  Court,  Pasquotank 
CJounty;  Kerr,  Judge. 

Action  by  R.  C.  Barclift  aad  wife  against 
the  Norfolk  &  Southern  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 


^ss>For  other  casee  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  IndexM 
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The  action,  instituted  on  tlie  30th  day  of 
October,  1915,  is  to  recover  for  the  alleged 
wrongful  diversion  of  water,  by  defendant 
company,  on  the  lands  of  plaintiffs,  ,R.  C. 
Barelift  and  his  wife,  Lavinia,  causing  sub- 
&tantial  damages  to  the  same.  On  denial  of 
liability,  the  Jury  rendered  the  following 
verdict: 

"(1)  Is  the  plaintiff  the  owner  of  the  land 
described  in  the  pleadings? 
"Answer:  Yes. 

**(2)  Has  the   defendant  wrongfully   diverted 
and  discharged  the  water  on  the  lands  of  the 
plaintiff  as  alleged? 
**  Answer:     Yes. 

"(3)  What  damage,  if  an^,  was  done  to  the 
crops  of  Luna  Barelift  during  the  years  1913, 
1914,  1915,  1016,  and  1917? 

"Answer:    1913 $75.00 

1914 75.00 

1915 87.50 

1916 50.00 

1917 100.00 

$387.50 

"(4)  What  permanent  damage,  if  any,  has 
the  plaintiff  Luna  Barcliff  sustained  to  her 
lands  described  in  the  complaint  by  the  wrong* 
ful  acts  of  the  defendant? 

"Answer:   $50.00. 

"(5)  Is  the  right  of  action  of  the  plaintiffs 
barred  by  the  statute  of  limitations? 

"Answer:    No." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed. 

Ward  &  Thompaon,  of  Elizabeth  City, 
for  appellant.  Aydlett  &  Simpson  and  Thos. 
J.  Markham,  all  of  Elizabeth  City,  for  ap- 
pellees. 

HOKE,  J.  There  were  facts  in  evidence 
tending  to  show  that  defendant  company, 
constructing  its  road  in  1881,  by  lateral  ditch- 
es diverted  quantities  of  water  from  its 
natural  flow  and  drainage  and  by  a  drain 
ditch  conveyed  a  part  of  this  diverted  water 
towards  the  lands  of  plaintiffs,  passing 
through  a  culvert  under  a  county  road»  etc. ; 
that  this  drain  ditch,  as  originally  malQe 
by  the  company,  was  about  six  feet  wide  and 
two  to  three  feet  deep,  and  held  the  water 
in  such  fashion  that  the  culvert  under  the 
county  road  and  lower  drain  ditches  were 
sufficient  to  carry  same  to  a  natural  water 
course  and  without  appreciable  injury  to 
plaintiff's  lands  or  the  production  of  crops 
growing  thereon;  that  in  1911  the  company 
enlarged  this  drain  ditch  to  nine  feet  in 
width,  and  made  it  much  deeper,  and,  in  this 
way,   increased   the   flow   of    this   diverted 


I  water  to  such  an  extent  that  the  culvert  un- 
der the  road  and  the  lower  ditches  were 
insufficient  to  carry  it  off,  and  the  plaintiff's 
lands  and  the  crops  he  endeavored  to  grow 
thereon  were  thereby  greatly  Injured  and 
damaged,  etc.  These  facts  which  have  been 
accepted  by  the  Jury  and  established  by  their 
verdict  give  plaintiffs  a  clear  right  to  re- 
cover, and  there  is  no  error,  to  defendant's 
prejudice,  in  the  proceedings  below. 

[1,2]  Our  statute  (Revisal,  §394,  subd.  2,) 
provides  that  actions  to  recover  damages 
caused  by  the  construction  of  railroad  or 
repairs  thereto  shall  be  commenced  within 
five  years  after  the  cause  of  action  accrues, 
and  requires  that,  in  any  such  action,  the 
Jury  shall  assess  the  entire  amount  of  dam- 
age which  the  party  aggrieved  is  entitled  to 
recover  by  reason  of  the  trespass  upon  his 
property.  In  construing  this  statute  it 
has  been  repeatedly  held  that  the  limitation 
begins  to  run  not  from  the  time  the 
road  or  structures  are  built  or  repaired,  but 
from  the  time  that  said  structures  cause 
appreciable  and  substantial  damages  to  the 
property.  It  is  further  held  that  the  entire 
damages  shall  be  awarded,  ''past,  present, 
and  prospective,"  and  that  said  damages 
may  properly  include,  not  only  the  deprecia- 
tion in  the  value  of  the  land  incident  to  the 
trespass,  but  also  the  Injury  to  growth  of 
crops  during  the  period  covered  by  the  in- 
quiry, and  to  the  time  of  trial,  and  that 
these  different  sources  of  damages  may  be 
assessed  on  separate  issues  if-  such  a  cour&e 
is  found  desirable.  These  positions  were  all 
recognized  and  applied  in  Barcliff  v.  Rail- 
road, 168  N.  C.  268,  84  S.  E.  290,  a  suit 
between  these  same  parties  concerning  an- 
other piece  of  land  in  the  same  locality  and 
involving  the  same  diversion  of  water  and 
the  trespass  incident  to  this  alleged  wrong. 
That  well-considered  case  is  in  full  accord 
with  our  decisions  on  this  subject,  and  we  re- 
gard it  as  decisive  of  all  questions  presented 
on  the  present  appeal.  Perry  v.  Railroad, 
171  N.  C.  38,  87  S.  E.  948 ;  Duvall  v.  Railroad, 
161  N.  C.  448,  77  S.  E.  311;  Porter  v.  Rail- 
road, 148  N.  C.  563,  62  S.  E.  741;  Beasley  v. 
Railroad,  147  N.  C.  362,  61  S.  B.  453 ;  Stack  v. 
Railroad,  139  N.  C.  366,  51  S.  E.  1024 ;  Ridley 
V.  Railroad,  118  N.  O.  996,  24  S.  E.  730,  32 
L.  ,R.  A.  70S. 

We  find  no  error  In  the  record,  and  the 
Judgment  for  plaintiff  is  affirmed. 

No  error. 


N.C.) 
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(175  N.  C.  124) 

LUCAS  V.  TOWN  OF  BELHAVEN. 

BUTT  V.  SAME. 

CNo.  15.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1918.) 

1.  Municipal  Corporations  €=>312  —  Im- 
provements—Resolution OF  Aldermen  — 
^Rescission  bt  Subsequent  Board. 

Tliere  being  no  question  of  the  enforcement 
of  any  contracts  with  outstanding  parties,  the 
board  of  aldermen  of  a  town  can  rescind  a  res- 
olution of  a  former  board  for  installation  of 
public  improvements. 

2.  Mandamus  a==>90— Discretion  of  Alder- 
men. 

Discretion  of  a  board  of  aldermen  of  a  town 
as  to  rescinding  a  resolution  of  a  prior  board 
for  improvements  cannot  be  controlled  by  man- 
damus. 

Appeal  from  Superior  Court,  Beaufort 
County;  Kerr,  Judge. 

Two  actions,  one  by  R.  W.  Lucas,  the  other 
by  H.  R.  Butt,  against  the  Town  of  Belhaven 
and  others,  consolidated  and  tried  together. 
From  an  order,  Lucas  appeals,  and  from  a 
Judgment,  the  Town  appeals.    Reversed. 

Prior  to  May,  1917,  W.  B.  Tooly  was  mayor 
and  C.  T.  Windley,  W.  D.  Morrison,  A.  Miller, 
F.  M.  Bishop,  and  J.  W.  Smith  were  aldermen 
of  the  tow^n  of  Belhaven.  On  September  20, 
1916,  these  aldermen  duly  passed  certain 
ordinances  declaring  that  systems  of  electric 
lights,  waterworks,  and  sewerage  were  nec- 
essary to  the  town,  and  provided  for  an  issue 
of  $60,000  in  bonds  to  install  these  utilities. 
At  the  same  time  a  proposition  was  made  by 
J.  B.  McCrary  Company,  contractors,  to  do 
the  work,  which  proposition  was  made  and 
accepted  to  become  effective  "when  funds  are 
provided" ;  that  is,  contingent  upon  receiving 
funds  from  a  sale  of  the  bonds. 

On  February  22,  1917,  the  aldermen  passed 
a  resolution  that  the  bonds  be  readvertised 
for  sale  on  March  28,  1017,  in  accordance 
with  the  resolution  of  September  20,  1916, 
which  resolutiotr  provided  that  the  bonds 
should  "be  sold  when  issued  for  not  less  than 
par  at  public  sale,  after  advertisement  and 
competitive  bids,"  On  March  28,  1917,  W.  L. 
Slayton  &  Co.,  of  Toledo,  Ohio,  having  bid 
par  and  more,  and  being  the  highest  bidder, 
a  resolution  was  adopted  reciting  said  facts 
and  directing  the  acceptance  of  their  bid  and 
execution  and  delivery  of  the  bonds.  During 
April,  1917,  and  before  final  acceptance  of 
the  bonds  by  Slayton  &  Co.,«the  regular  munic- 
ipal election  for  mayor  and  aldermen  was 
held  in  the  town  of  Belhaven,  and  the  ques- 
tion of  Issuing  these  $60,000  of  bonds  and  in- 
stalling these  public  improvements  was  an 
issue.  The  two  members  of  the  old  board  and 
mayor  who  were  candidates  for  re-election 
were  defeated,  and  a  new  board  and  mayor 
elected. 

On  April  20,  1917,  after  the  defeat  of  the 
old  board  in  the  election,  and  before  the  final 
acceptance  of  the  bonds  by  Slayton  &  Co., 


f  the  old  board  made  award  on  certain  bids 
for  materials,  aX  subject,  however,  in  the  lan- 
guage of  the  resolution  adopted  at  that  time, 
that: 

"All  bids  accepted  for  light,  water  and  sewer- 
age material  shall  be  accepted  conditionally  up- 
on the  sale  of  lights,  water  and  sewerage  bonds." 

On  April  25,  1917,  R.  W.  Lucas,  a  citizen 
and  taxpayer,  instituted  an  action  against  the 
old  board,  the  members  of  which  had  not  been 
re-elected  in  the  recent  election,  and  whose 
terms  of  office  would  expire  Monday  May  7, 
1917,  and  filed  his  complaint  on  April  27th, 
asking  an  order  to  restrain  the  old  board 
from  proceeding  further  In  making  and  com- 
pleting contracts  for  these  public  improve- 
ments, alleging  bad  faith,  and  that  they  were 
seeking  on  the  eve  of  their  retirement  from 
office  to  fasten  obligations  on  the  town  to  car- 
ry out  their  personal  will  and  to  deprive 
their  successors  in  office  of  any  discretion  in 
the  premises.  Upon  this  complaint,  used  as 
an  affidavit,  a  restraining  order  was  issued 
by  Daniels,  J.,  which  on  April  27th,  was  serv- 
ed upon  said  mayor  and  aldermen  prohibiting 
their  proceeding  further  in  making  or  com- 
pleting contracts  with  respect  to  electric 
lights,  waterworks,  and  sewerage  for  the 
town  of  Belhaven.  They  were  ordered  to 
show  cause  on  Monday  May  7,  1917,  why  the 
order  should  not  be  continued  to  the  hearing, 
but  did  not  do  so.  Immediately  on  the  service 
of  said  restraining  order  an  attorney  for  said 
board  by  its  authority  had  a  conference  with 
the  McCrary  Company  in  Atlanta,  Qa.,  in  con- 
sequence of  which  the  aldermen  on  April  30, 
1917,  sent  an  attorney  to  make  a  delivery  of 
said  $60,000  to  Slayton  &  Co.,  who  had  not 
till  then  accepted  the  said  bonds.  Said  at- 
torney proceeded  to  Toledo,  Ohio,  and  on  the 
3d  or  4th  of  May,  1917,  pending  said  injunc- 
tion, delivered  said  bonds  to  Slayton  &  Co., 
accepting  in  payment  therefor  $3,000,  less 
than  par  and  Interest,  and  on  May  5th  said 
boftrd  made  contracts  with  McCrary  &  Co. 
for  sundry  materials.  The  expenses  of  coun- 
sel to  Atlanta  and  to  Toledo,  Ohio,  were  or- 
dered paid  by  the  old  board  before  going  out 
of  office. 

On  Saturday  May  5,  1917,  just  before  re- 
tiring from  office,  the  old  board  adopted  cer-» 
tain  resolutions  in  which  Ia  the  following 
language: 

"The  said  W.  L.  Slayton  &  Co.  declined  com- 
pliance with  its  offer  of  purchase  of  said  bonds, 
unless  allowed  by  the  board  the  sum  of  $2,775 
for  damages,  attorney's  fees  for  approval  of  the 
bonds,  expense  of  printing  bonds,  and  odier  ex- 
penses, and  the  said  bonds  were  sold  to  W.  L. 
Slayton  &  Co.  for  par,  and  interest  from  date 
thereof  allowing  deduction  aforesaid.  The  town 
treasurer  is  hereby  authorized  to  allow  the  said 
W.  L.  Slayton  «  Co.  in  settlement  for  said 
bonds  the  sum  of  $2,775  for  reason  and  for  the 
purpose  aforesaid." 

It  was  in  evidence  that  the  bonds  could 
have  been  printed  for  $25  or  lithographed 
for  $100. 


or  other  eases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indezot 
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Upon  retirement  from  oflSce  of  the  old  i 
board  and  mayor  (who  are  the  defendants  in ' 
suit  by  R.  W.  Lucas)  the  new  board  of  al- 
dermen, composed  of  George  L.  Swindell,  J. 
W.  Bell,  W.  S.  Riddick,  J.  B.  Cuthrell,  and 
W.  E.  Stubbs  (who  are  the  defendants  In 
the  suit  by  H.  R.  Butt),  duly  qualified  on 
May  7th,  and  on  May  22d  they  unanimously 
adopted  a  resolution  rescinding  the  resolu- 
tion of  the  former  board  to  install  said 
plants  and  in  reference  to  any  contract  with 
J.  B.  McCrary  Company,  and  due  notice  to 
said  company  was  promptly  given.  On  May 
30,  1917,  H.  R.  Butt  brought  suit  against  the 
new.  board  of  aldermen  asking  a  mandamus 
to  compel  them  "to  proceed  with  the  fulfill- 
ment of  the  contracts  for  the  installation  of 
the  said  system  of  electric  lights,  water- 
works, and  sewerage,"  and  for  the  appoint- 
ment of  a  receiver  for  the  town  of  Belhaven 
to  take  over  the  corporate  property  and  to 
require  the  town  to  "in  all  manner  carry  on 
and  complete  the  contracts  for  the  installa- 
tion of  the  said  system."  By  consent  the 
two  actions  w^ere  consolidated  and  tried  to- 
jgether. 

The  court  submitted  no  issues  to  the  Jury 
In  the  Lucas  case,  but  dismissed  the  action, 
from  which  order  Lucas  appealed.  The  de- 
fendants in  that  case  did  not  show  cause  on 
May  7th  as  ordered,  and  since  the  action  of 
the  new  board  the  injunction  should  have 
been  granted. 

The  only  issues  submitted  to  the  jury  in 
the  Butt  case  were  in  substance:  (1)  Did  the 
former  board  in  good  faith,  and  in  the  ex- 
^ercise  of  its  discretion,  pass  resolutions  call- 
ing for  the  installation  of  a  system  of  wa- 
ter, sewerage,  and  lights  of  said  town,  and 
authorize  the  Issuance  of  $60,000  of  bonds 
and  to  sell  the  bonds  pursuant  to  said  reso- 
lutions? (2)  Has  the  new  board  of  aldermen 
failed  and  refused  to  provide  these  systems 
authorized  by  the  former  board? 

The  court  charged  the  jury  peremptorily 
to  answer  both  issues  in  the  affirmative,  and, 
the  jury  having  obeyed,  the  court  gave  judg- 
ment in  the  nature  of  a  peremptory  manda- 
mus commanding  the  new  board  forthwith  to 
instaU  aU  three  systems  of  public  utilities 
in  the  town  of  Belhaven.  From  this  judg- 
ment the  town  of  Belhaven  appealed. 

Announcement  was  made  in  open  court 
both  by  attorneys  for  Butt  and  for  the  old 
board  in  the  Lucas  case  that  the  court  was 
not  asked  to  compel  the  present  board  of  al- 
dermen to  perform  any  contracts  made  for 
the  installation  of  water,  lights  and  sewer- 
age prior  to  the  induction  of  the  present 
board  into  office.  Though  the  J.  B.  McCrary 
Company  was  made  a  party  to  the  suit  by 
order  of  the  court,  that  company  did  not  al- 
lege or  ask  the  court  to  enforce  any  contract 
between  it  and  the  town  of  Belhaven.  No 
materialmen  were  parties  to  the  action  or 
have  sued  on  any  contracts. 


Tooly  &  McMullan,  of  Belhaven,  for  plain- 
tiffs. Small,  MacLean,  Bragaw  &  Rodman, 
of  Washington,  N.  C,  for  defendant. 

CLARK,  C.  J.  [1.2]  The  validity  of  the 
$00,000  of  bonds  in  question  was  upheld  in 
the  appeal  of  Swindell  v.  Belhaven,  173  N. 
C.  1,  91  S.  E.  369.  So  there  is  no  contro- 
versy on  that  point  Neither  Is  there  any 
exception  by  J.  B.  McCrary  Company,  who 
are  parties  to  this  action.  It  appeared  in 
an  answer  filed  by  Slay  ton  &  Co.,  and  was 
not  denied  here,  that  Slay  ton  &  Co.  had  of- 
fered to  return  the  $60,000  bonds  upon  the 
surrender  to  them  of  the  $57,225  in  cash 
which  they  had  deposited  to  the  credit  of  the 
town  in  a  bank  in  Washington  N.  O.  The 
only  question  presented,  therefore,  Is  wheth- 
er the  court  could  by  mandamus  direct  the 
present  board  of  aldermen  of  Belhaven  to 
proceed  with  the  Installation  of  light,  water 
and  sewerage  in  the  town  of  Belhaven. 

There  being  no  question  of  the  enforce- 
ment of  any  contracts  with  outside  parties, 
it  would  seem  very  clear  that  the  right  of 
the  present  board  to  rescind  a  resolution 
passed  by  the  former  board  for  the  installa- 
tion of  these  public  Improvements  cannot  be 
gainsaid.  It  was  a  matter  which  rested  In 
the  discretion  of  the  former  board  to  pass 
such  resolution  (Brodnax  v.  Groome,  64  N. 
C.  244),  which  the  courts  cannot  supervise, 
and  the  same  power  resided  in  the  present 
board  to  rescind  such  order  (Ward  v. 
Commrs.,  146  N.  C.  534,  60  S.  E.  418,  125  Am. 
St.  Rep.  4S9;  Glenn  v.  Commrs.,  139  N.  C. 
412,  52  S.  B.  58). 

It  would  seem,  however,  that  as  the  con- 
tract with  the  J.  B.  McCrary  Company  was 
conditioned  upon  funds  being  provided  by 
the  sale  of  the  bonds,  that  condition  had 
not  been  met,  and  that  such  contract  can 
have  no  validity,  for  the  attempted  sale  to 
Slayton  &  Co.  was  Invalid,  because  the  bonds 
were  not  sold  at  par  and  interest,  which  was 
in  violation  of  the  resolution  of  the  aldermen 
September  20,  1916  (under  which  the  bonds 
were  directed  to  be  issued),  w^Ich  required 
a  sale  at  par  and  Interest ;  also  for  the  fur- 
ther reason  that  the  bonds  were  delivered  to 
Slayton  &  Co.  In  violation  of  the  injunction 
then  in  force  which  directed  that  no  further 
steps  should  be  taken  to  effectuate  any  con- 
tract for  the  execution  of  the  work. 

It  was  also  stated  in  the  argument  here 
by  counsel  for  th*e  new  board  that  there 
would  be  no  opposition  to  the  installation  of 
a  plant  to  furnish  electric  lights,  but  that 
the  people  of  the  town  had  elected  them  to 
stay  the  installation  of  water  and  sewerage 
at  this  time  owing  to  the  increased  expense 
attending  it  at  the  present  juncture,  and  that 
the  board  proposed  to  submit  the  issuance  of 
bonds  for  such  purpose  to  a  vote  of  the  peo- 
ple. 

The  action  of  the  court  in  both  appeals  is 
reversed. 


N.C.) 
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COMMISSIONERS   OF  BLADEN  COUNTY 
V.  BORING.     (No.  283.) 

CSupreme  Court  of  North  Carolina,     Feb.  20, 

1918.) 

1.  Constitutional    Law    ^=>283— Depreda- 
tion OF  Peoperty— Without  Dub  Process 
— Statutes— Extending  Credit  to  County. 
Pub.  Loc.  Laws  1915,  c  836,  providing  for 
the  issuance  of  road  bonds  by  the  townships  of 
Bladen  county,  is,  in  eo  far  as  section  5  pro- 
vides that  the  board  of  county  commissioners 
for  the  county  shall  indorse  and  guarantee  pay- 
ment of  such  bonds,  invalid  under  Const  art 

1.  §  17,  providing  that  no  person  shall  be  in  any 
manner  deprived  of  his  property,  but  by  the 
law  of  the  land,  for  to  permit  the  county  com- 
missioners to  indorse  and  guarantee  bonds  is- 
sued by  a  single  township  would  destroy  uni- 
formity of  taxation  in  the  county  and  deprive 
some  of  the  townships  of  their  property  without 
due  process. 

2.  Highways  ^=»122— Indebtedness— Con- 
stitutional Provisions  —  * 'Lending  of 
Credit." 

Such  section  is  also  in  violation  of  Const 
art  7,  I  7,  declaring  that  no  county,  city,  or 
town  or  other  municipal  corporation  ehall  con- 
tract a  debt,  pledge  its  faith,  or  loan  its  credit, 
nor  shall  any  tax  be  levied  or  collected  by  any 
oflScer  of  the  samef  except  for  the  necessary  ex- 
pense thereof  unless  by  a  vote  of  a  majority  of 
the  qualified  voters  thereof,  for  such  indorse- 
ment by  the  county  would  be  &  lending  of  its 
credit,  and  the  county  in  the  event  of  the  town- 
ship's default  would  become  liable. 

3.  Highways  ^=>lfi2— Indebtedness— Con- 
stitutional Provisions. 

Nor  is  the  fact  that  the  section  provides 
that  the  taxable  assets  of  the  township  must  be 
fully  exhausted  before  the  county  can  be  called 
upon  to  make  good  any  deficiency,  and  that  the 
liability  of  the  county  would  be  extremely  re- 
mote, any  ground  for  upholding  the  validity  of 
the  section;  for,  re£;ardless  of  the  remoteness  of 
the  county's  liability,  such  indorsement  and 
^aranty  is  a  pledge  of  the  county's  credit 

4-  Statutes  ^=>04(1)  —  Vauidity  —  Partial 
Invalidity. 
Though  a  part  of  a  statute  is  invalid,  the 
remainder,  if  valid,  will  be  enforced  provided  it 
ia  complete  in  Itself,  capable  of  being  executed 
and  in  accordance  with  legislative  intent,  but  if 
the  void  portion  cannot  be  rejected  without  caus- 
ing the  statute  to  enact  what  the  Legislature 
did  not  intend,  the  whole  must  fall. 

5.  Statutes  ^=»64(4)— Road  Bonds— Valid- 
ity. 
Pub.  Loc  Laws  1915,  c  336,  authorizing 
townships  of  Bladen  county  to  issue  road  bonds, 
after  making  detailed  provision  for  issuance  of 
such  bonds  by  the  townships,  provides  in  sec- 
tion 5  that  the  county  shall  indorse  and  guar- 
antee the  same.  The  purchaser  of  the  bonds 
was  willing  to  accept  them  if  valid,  though  not 
indorsed  by  the  county.  Held  that,  though  the 
provision  for  indorsement  and  guaranty  by  the 
county  was  Invalid,  it  cannot  be  contemplated 
that  the  Legislature  intended  to  make  such 
indorsement  and  guaranty,  which  would  only 
give  further  security  to  the  bonds,  a  condition 
to  their  issuance,  and  hence  the  provision  with 
respect  to  indorsement  and  guaranty  of  the 
bonds  by  the  county  may  be  disregarded,  and 
bonds  validly  issued  under  the  remainder  of  the 
statute. 

e.  Highways  ^=>122  —  Authority  —  Agents 

or  Township. 

Statutes      making     county     commissioners 

agents  of  townships  to  dispose  of  road  bonds,  to 

levy  assessments,  to  pay  interest,  etc.,  are  valid. 


7.  Highways  <S=»122— Townships— Entity. 

The  several  townships  of  a  county,  though 
taken  collectively,  do  not  constitute  the  county 
in  its  corporate  capacity,  and  Pub.  Loc.  Laws 
1915,  c.  83(>,  §  5,  providing  that  the  county  shall 
indorse  and  guarantee  township  road  bonds,  is 
invalid,  notwithstanding  all  of  the  several  town- 
ships issued  road  bonds. 

Clark,  C.  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty ;   Bond,  Judge. 

Action  by  the  Commissioners  of  the  Coun- 
ty of  Bladen  against  S.  W.  Boring.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Modified. 

Under  the  provisions  of  chapter  336,  Pub- 
lic Local  Laws  of  1915,  three  townships  in 
Bladen  county  have  voted  for  the  issue  of 
bonds  for  the  improvement  of  the  roads  In 
the  township,  to  the  amount  of  $27,500,  and 
the  county  commissioners  sold  the  bonds  to 
defendant  and  offei*ed  to  execute  the  same  on 
behalf  of  the  townships,  and  to  indorse  them 
on  behalf  ot  the  county,  as  provided  in  the 
act.  The  defendant  refuses  to  comply  with 
his  contract  of  purchase,  alleging  that  the 
commissioners  have  no  right  to  indorse  the 
bonds  on  behalf  of  the  county,  and  that  the 
bonds  are  not  valid  as  township  bonds  with- 
out such  indorsement,  and  the  court  below 
so  held. 

The  facts  agreed  exclude  any  question  as 
to  the  passage  of  the  bill,  the  regularity  of 
the  elections  authorizing  the  bonds,  or  the 
sale  of  the  bonds,  and  the  controversy  nar- 
rows itself  down  to  a  construction  of  said 
act  upon  two  points: 

(1)  Have  the  commissioners  of  Bladen 
county  the  right,  on  behalf  of  the  county,  un- 
der section  5,  c.  336,  Public  Local  Laws  of 
1915,  to  indorse  and  guarantee  payment  of 
the  bonds? 

(2)  If  the  commissioners  have  no  such 
right,  are  not  the  bonds  valid  as  township 
bonds? 

The  act,  in  section  1,  provides  that  when 
25  ^per  cent,  of  the  voters  in  any  township  in 
the  county  shall  file  with  the  commissioners 
a  petition  asking  for  an  election  in  such 
township  upon  the  question  of  Issuing  road 
bonds,  the  commissioners  must  order  the 
same.  The  petition,  as  well  as  the  notices  of 
election  following  It,  must  state  the  amount 
of  bonds  to  be  voted  on,  the  term  of  years 
for  which  they  are  to  run,  the  rate  of  inter- 
est that  they  shall  bear,  not  to  exceed  the 
legal  rate.  All  these  questions  are  left  to  the 
people  of  the  township. 

Section  2  of  the  act  provides  that,  if  a  ma- 
jority shall  be  cast  in  favor  of  the.  bond  is- 
sue, the, county  commissioners  shall  adver- 
tise for  sale,  sell,  and  issue  the  bonds  for  the 
township,  and  that  the  bonds  so  issued  shall 
be  township  bonds  and  not  county  bonds. 

Section  3  of  the  act  is  as  follows: 

"The  board  of  commissioners  of  Bladen  coun- 
ty, in  order  to  provide  for  the  payment  of  the 
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iutcrcst  on  such  bonds,  as  may  be  issued  by 
any  township,  and  to  create  a  sinking  fund 
which  shall  be  sufficient  to  redeem  such  bonds 
at  maturity,  shall  compute  and  levy  each  year, 
at  the  regular  time  for  levying  other  taxes,  a 
sufficient  tax  on  all  taxable  property  and  polls 
within  such  township ;  and  in  so  doing  shall 
observe  the  constitutional  equation  between 
property  and  polls." 

Section  11  of  the  act  provides  that  these 
taxes  shall  be  collected  as  other  state  and 
county  taxes  are,  and  shall  be  kept  separate 
and  distinct  from  all  other  taxes,  and  used 
only  for  the  purpose  of  paying  the  interest 
and  creating  a  sinking  fund.  The  act  then 
provides  for  the  election  of  township  high- 
way commissioners,  throws  certain  definite 
restrictions  around  the  expenditure  of  the 
money  and  the  manner  of  building  the  roads, 
and  the  latter  part  of  section  29  provides 
that,  when  the  bonds  have  been  sold,  the 
county  commissioners  shall  turn  over  to  the 
highway  commissioners  the  proceeds  tiiere- 
from,  less  any  amounts  whidi  may  be  neces- 
sary  to  keep  in  hand  In  order  to  meet  any 
interest  accruing  before  the  next  tax  levy 
can  be  collected. 

Section  5  is  as  follows: 

'*Tbat  when  any  such  bonds  shall  have  been 
issued,  and  it  appears  that  the  sale  of  the  same 
can  be  effected,  the  board  of  commissioners  of 
Bladen  county  shall  cause  an  investigation  to 
be  made  for  the  purpose  of  ascertaining  whether 
or  not  the  said  bonds  have  been  issued  in  ac- 
cordance with  law  and  are  a  binding  obligation 
upon  the  township  issuing  the  same ;  and  if  it 
shall  appear  that  the  election  herein  provided 
for  has  been  properly  held,  that  the  bonds  have 
been  properly  and  U*i:ally  issued,  and  that  the 
same  constitute  a  bindiug  obligation  agaiust  the 
taxable  assets  of  such  township,  then  the 
board  of  commissioners  of  Biaden  county  shall, 
on  behalf  of  the  county,  indorse  and  guarantee 
the  t)ayment  of  such  bonds  and  the  interest 
thereon:  Provided,  that  in  the  event  default 
should  be  made  by  the  said  township  or  the 
officials  thereof  in  the  payment  of  either  the 
interest  or  the  principal  on  said  bonds,  the 
county  of  Bladen  shall  not  be  in  any  way  liable 
for  the  payment  of  any  amount  whatsoever  on 
account  thereof  until  all  the  taxable  assets  of 
the  township  issuing  such  bonds  shall  have  been 
fully  exhausted.*' 

The  court  held,  and  so  adjudged,  that  the 
commissioners  had  no  legal  authority  to 
guarantee  the  bonds,  and  that,  without  such 
guaranty,  they  are  not  valid  obligations  of 
the  county  or  of  the  township.  Plaintiffs 
appealed. 

B.  F.  McCulloch,  Jr.,  and  Bayard  Clark, 
both  of  Ellzabethtown,  for  appellant.  Sin- 
clair, Dye  &  Ray,  of  B^yetteville,  for  ap- 
pellee, 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,i]  One  qu(^stion  in  this  case  is 
whether  it  is  governed  by  the  principle  stated 
and  applied  in  Commissioners  of  Johnston 
County  V.  Lacy,  Treasurer,  174  N.  C.  141,  93 
S.  E.  482.  We  are  unable  to  distinguish  the 
two  cases.  The  following  we  consider  to  be 
a  fair  statement  of  the  substance  of  that  de- 
cision: 

ilnst.    Under  Laws  1917,  <x  6,  |  20,  provid- 


ing that  townships  and  road  districts  cre- 
ated by  special  act  of  the  General  Assembly 
may  avail  themselves  of  the  benefits  of  the 
chapter,  a  statute  designed  to  enable  the 
state  to  lend  its  aid  to  road  building  and 
maintenance  in  counties,  townships  and 
road  districts  upon  compliance  with  the  re- 
quirements set  out,  provided  that  the  bond 
or  undertaking  filed  with  the  state  treasurer 
shall  be  executed  by  the  board  or  boards  of 
county  commissioners  of  the  county  or  coun- 
ties in  which  such  township  or  road  dis- 
trict Is  situated,  and  under  other  provisions 
of  the  chapter,  and  Its  general  meaning  and 
purpose,  whether  a  loan  from  the  state  for 
the  purpose  of  road  building  and  mainte- 
nance be  applied  for  by  a  county,  township, 
or  road  district,  the  bond  tendered  the  state 
must  be  that  oi  the  county. 

Second.  The  Legislature  of  North  Caro- 
lina is  without  power  to  require  a  county 
to  give  its  binding  obligation  to  pay  the  in- 
terest on  a  loan  at  5  per  cent  for  41  years 
on  the  application  and  vote  of  a  township  or 
road  district  for  the  construction  and  main- 
tenance of  the  roads  of  the  township  or 
district,  since  it  is  not  within  the  legislative 
power  to  tax  one  community  or  local  taxing 
district  for  the  exclusive  benefit  of  another; 
hence  Laws  1917,  c.  6,  §  20,  so  requiring  a 
county,  is  violative  of  Const  art  1,  §  17, 
providing  that  no  person  shall  be  in  any  man- 
ner deprived  of  his  property,  but  by  the  law 
of  the  land. 

Third.  A  state  or  county  as  a  rule  may 
lend  Its  aid  or  expend  its  money  in  the  build- 
ing or  maintenance  of  a  public  road  any- 
where within  its  borders,  when  it  is  being 
done  for  the  public  benefit,  or  as  a  part  of 
a.fitate  or  county  system;  but  no  taxing  dis- 
trict can  be  taxed  for  the  exclusive  benefit 
of  another  district. 

Fourth.  Laws  1917,  c.  6,  is  designed  to 
enable  the  state  to  lend  Its  aid  to  road  build- 
ing and  maintenance  tn  counties,  townships, 
and  road  districts ;  and  section  20,  requiring 
the  county  to  give  its  binding  obligation  to 
pay  the  interest  on  a  loan  at  5  per  cent,  for 
41  years  on  the  application  and  vote  of  a 
township  or  road  district  for  the  construc- 
tion and  maintenance  of  the  roads  of  the 
township  or  district,  is  violative  of  Const, 
art  7,  §  7,  providing  that  no  county,  city, 
town,  or  other  municipal  corporation  shall 
contract  a  debt,  pledge  Its  faith,  or  loan  its 
credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  ofiicers  of  the  same,  unless 
by  a  vote  of  the  majority  of  the  qualified 
voters  therein. 

Fifth.  When  two  constructions  of  a  stat- 
ute are  permissible,  the  courts,  tn  favor  of 
upholding  legislation,  should  adopt  the  con- 
struction which  is  in  accord  with  the  organic 
law;  but  the  principle  does  not  justify  a 
departure  from  the  plain  and  natural  sig- 
nificance of  the  words  employed,  which  the 
meaning  and  purpose  of  the  law  clearly  tend 
to  confirm  and  support 
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Sixth.  Wben  the  constitutionaUty  of  a 
statute  l8  the  question,  what  the  statute  au- 
thorizes, and  not  what  is  being  presently 
done  under  It,  furnishes  the  proper  test  of 
validity. 

The  only  difference  between  that  case  and 
this  one  is  merely  formal;  for  there  the 
county  was  required  to  Issue  the  bond,  as 
its  own  Independent  obligation  for  the  town- 
ship, the  county  being  the  principal,  while 
here  the  county  is  required  to  indorse  or 
guarantee  the  township  bond.  In  the  one 
case  the  obligation  of  the  county  is  primary; 
In  the  other  it  Is  secondary.  Nevertheless 
the  county  would  incur  an  obligation  for  the 
township,  contrary  to  the  principle  of  the 
•Lacy  Oase  that  a  state  or  county  as  a  rule  may 
lend  its  aid  or  expend  its  money  In  the  build- 
ing or  maintenance  of  a  public  road  anywhere 
within  its  borders,  when  It  is  being  done  for 
the  public  benefit,  or  as  a  part  of  a  state  or 
county  system;  but  no  taxing  district  can 
be  taxed  for  the  exclusive  benefit  of  anotlier 
district  Under  such  a  provision  as  that 
contained  In  the  statute,  one  township  would 
get  the  benefit  of  road  improvement  and 
maintenance  within  its  borders  at  the  ex- 
pense of  all  the  other  townships,  and  without 
their  consent  expressed  at  an  election.  We 
have  frequently  held,  at  least  in  principle, 
that  where  the  roads  of  the  different  town- 
ships or  districts  are  set  apart,  and  a  scheme 
is  devised  whereby  they  can  be  planned,  laid 
out,  constructed,  or  Improved  entirely  under 
the  townships*  control  and  management,  and 
without  reference  either  to  state  or  county 
benefit,  it  is  not  within  the  legislative  power 
to  tax  one  community  or  local  district  for 
the  exclusive  benefit  of  another.  Harper  v. 
Commissioners,  183  N.  C.  106,  45  S.  E.  528, 
Faison  v.  Commlsssloners,  171  N.  C.  411,  SS 
S.  E.  761,  Keith  v.  Lockhart,  171  N.  C.  451, 
88  S.  E.  640,  and  numerous  cases  in  other 
jurisdictions,  collected  In  Commissioners  v. 
Lacy,  supra,  are  to  the  same  effect. 

**Tlie  taxing  district  through  which  the  tax 
is  to  be  apportioned  must  be  the  district  which 
18  to  be  benefited  by  its  collection  and  ex- 
penditure. The  district  for  the  apportionment 
of  the  state  tax  is  the  state,  for  a  county  tax 
the  county,  and  so  on.  Subordinnte  districts 
mav  be  created  for  convenience,  but  the  prin- 
ciple is  general,  and  in  all  subordinate  districts 
the  rule  must  be  the  same."  Cooley  on  Taxa- 
tion (3d  Ed.)  p.  430. 

"The  constitutional  requirement  of  uniformity 
of  taxation  forbids  the  imposition  of  a  tax  on 
one  municipality  or  part  of  the  state  for  the 
purpose  of  benefiting  or  raising  money  for  an- 
other."   37  Cyc.  p.  749. 

Taxes  should  be  laid  upon  those  only  for 
whose  benefit  they  are  imposed,  and  when 
the  burden  is  laid  upon  one  locality  for  bene- 
fits accruing  solely  to  another,  it  is  violative 
of  constitutional  guaranties  as  contained  in 
the  Constitution  (article  1,  §  17),  providing 
that  no  person  shall  be  deprived  of  his  life,  lib- 
erty, or  property,  but  by  the  law  of  the  land. 
The  dear  injustice  of  any  other  rule  of  action 
Is  apparent.  It  is  provided  In  Const,  art.  7, 
I  7,  that  no  county,  city,  or  town,  or  other 


municipal  corporation,  sball  contract  a  debt, 
pledge  its  faith,  or  loau  its  credit,  nor  shall 
any  tax  be  levied  or  collected  by  any  officers 
of  the  same,  except  for  the  necessary  expens- 
es thereof,  unless  by  a  vote  of  a  majority 
of  the  qualified  voters  therein.  While  the 
construction  of  public  roads  is  a  necessary 
expense,  as  has  been  so  often  decided,  we 
held  in  the  Lacy  Case  that  the  establishment 
of  a  road  system  confined  to  a  township,  or 
road  district,  and  under  its  control  and  for 
Its  special  benefit,  is  not  a  necessary  county 
expense,  and  even  if  sanctioned  by  a  major- 
ity of  the  voters  of  tlie  township,  or  district, 
at  an  election,  the  Legislature  cannot  create 
any  obligation  of  the  county,  which  must 
be  paid  by  taxation  of  the  entire  county, 
when  the  voters  In  the  latter  have  not  con- 
sented thereto,  and  there  is  not  even  a  meth- 
od provided  for  their  doing  so.  The  court 
said  in  Commissioners  v.  Lacy,  supra: 

"A  localized  road  system  can  in  no  sense  be 
considered  a  necessary  county  expense,  and  a 
statute,  or  that  portion  of  it,  certainly,  which 
undertakes  to  establish  a  county  liability  for 
its  consti'uction  and  upkeep,  is  m  clear  viola- 
tion of  this  wholesome  constitutional  provision, 
and  must  be  declared  invalid." 

This  review  of  the  Lacy  Case,  we  think, 
shows  unmistakably  that  this  case  falls  di- 
rectly within  Its  governing  principle.  It 
can  make  no  difference  that  in  the  Lacy  Case 
the  county  was  a  principal,  and  not  a  surety 
or  guarantor  for  the  township.  In  either 
case  the  county  Is  made  to  assume  a  liability 
or  obligation  for  the  township.  And  it  must 
be  observed  that  Const,  art.  7,  §  7,  refers 
not  only  to  a  debt,  but  to  a  pledge  of  its 
faith  or  loan  of  Its  credit,  and  a  guaranty 
is  of  the  latter  class.  The  prohibition  of 
that  section  was  one  ground  upon  which  the 
decision  in  the  Lacy  Case  was  based.  The 
language  of  section  7  of  article  7  was  pur- 
posely given  a  broad  scope,  so  as  to  Include 
any  and  every  form  of  Indebtedness,  legal 
obligation  or  liability;  for  it  was  seen  that 
the  sam^  rule  should  be  provided  for  all  in 
order  to  protect  the  people  against  discrim- 
inating and  unjust  taxation. 

[3]  But  it  is  argued  that  the  county  may 
never  have  to  pay,  as  the  ** taxable  assets" 
of  the  township  must^be  fully  exhausted  be- 
fore it  can  be  called  upon  to  make  good  any 
deficiency.  This  does  not  destroy  the  debt, 
pledge  of  Its  faith,  or  loan  of  Its  credit,  or 
alter,  in  the  least,  the  legal  character  of 
Its  undertaking,  and  it  may  also  be  said 
that  the  suggestion,  if  carried  out,  would 
lead  to  the  conclusion  that,  If  the  county  will 
never  have  to  pay,  there  was-  no  use  in  re- 
quiring Its  guaranty  of  the  debt,  as  it  would 
add  nothing  to  the  credit  of  the  township, 
or  to  the  saleable  value  of  the  bonds  on  the 
market.  The  question  therefore  is  not  wheth- 
er tlie  county  will  have  to  pay,  but  whether 
it  may  have  to  pay,  on  default  of  the  town- 
ship. An  ordinary  guarantor  may  never  be 
called  upon  to  pay  for  his  principal,  because 
the  latter  is  able  himself  to  pay,  but  this  does 
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uot  alter  the  character  of  his  liability  iu 

law.     It  is  only  something  incident  to  the 

relation  he  has  assumed.    In  the  Lacy  Case 

this  contention  also  was  met  as  follows: 

"We  are  not  inadvertent  to  the  fact  that  thus 
far  a  tax  only  on  the  township  applying  for  the 
loan  is  contemplated  by  the  county  commis- 
'  sioners ;  but,  as  we  have  seen,  the  bond  to  be 
given  fixes  an  obligation  on  the  county  for  the 
entire  sum,  and  the  statute  provides  that,  if 
there  be  default  in  payment  or  the  5  per  cent, 
interest  for  30  days,  the  entire  amount  due  and 
all  penalties  shall  'at  once  become  due  and  pay- 
able,' and  enforced  by  action.  And,  as  we  have 
said  in  former  decisions:  *It  is  no  answer  to 
this  position  that,  in  the  particular  case  before 
us,  no  harm  is  likely  to  accrue,  or  that  the 
power  is  being  exercised  in  a  benevolent  man- 
ner; for,  when  a  statute  is  being  squared  to 
the  requirement  of  constitutional  provision,  it 
is  what  the  law  authorizes,  and  not  what  is 
being  presently  done  under  it,  that  furnishes 
the  proper  test  of  validity.' " 

But  the  probability  of  the  connty  never 
having  to  pay  anything  not  only  does  not 
change  the  nature  of  its  obligation,  but  the 
suggestion  is  further  answered  by  the  fact 
that  it  is  not  the  eventual  amount  of  the  liabil- 
ity that  determines  the  question  of  its  orig- 
inal validity,  but  solely  the  character  of  the 
obligation  assumed,  whether  the  money  risk 
Is  small  or  great.  We  must  hold,  therefore, 
that  the  Lacy  Case  applies,  and  that  the 
county  has  no  power  to  guarantee  the  pay- 
ment of  the  bonds. 

[4,  B]  But  we  are  of  the  opinion  that  this 
conclusion  does  not  affect  the  validity  of  the 
township  bonds.  The  guaranty  of  the  county 
was  intended  to  add  its  credit  to  that  of 
the  township,  and  increase  thereby  the  mar- 
ket value  of  the  bonds.  It  surely  was  not 
intended  to  go  beyond  this  and  make  the 
guaranty  a  condition  precedent  to  the  valid- 
ity of  the  bonds,  or,  in  other  words,  that  the 
power  of  the  township  to  issue  the  bonds 
and  that  of  the  county  to  guarantee  them 
were  inseparably  joined  together,  so  that  the 
one  could  not  exist  without  the  other.  The 
guaranty  was  intended  for  the  benefit  of  the 
township  and  the  purchasers  of  its  bonds. 
If  they  choose  to  take  the  bonds  without  the 
guaranty,  we  do  not  see  why  they  cannot 
legally  do  so.  We  think  the  principle  of  the 
following  cases  applies:  Berry  v.  Haines,  4 
N.  C.  311;  Darby  v.  Wilmington,  76  N.  O. 
133;  Cotton  Mills  v.  Waxhaw,  130  N.  C. 
293,  41  S.  E.  488 ;  Lowery  v.  School  Trustees. 
140  N.  C.  42,  at  page  43,  52  S.  E.  267.  Where 
a  part  of  a  statute  is  invalid,  the  remainder, 
If  valid,  win  be  enforced,  provided  it  is 
complete  in  Itself,  and  capable  of  being  exe- 
cuted in  accordance  with  the  apparent  legis- 
lative intent,  but  if  the  void  clause  cannot 
be  rejected  without  causing  the  statute  to 
enact  what  the  Legislature  did  not  intend, 
the  whole  of  it  must  fall.  26  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  570 ;  Black  on  Const. 
Law,  p.  64;  Lowery  v.  School  Trustees,  su- 
pra;  Keith  v.  Lockhart,  supra. 

"Even  in  a  case  where  legal  provisions  may 
be  severed  in  order  to  save,  the  rule  applies 
only  where  it  is  plain  that  the  Congress  would 


have  enacted  the  legislation  with  the  uncon- 
stitutional provisions  eliminated."  Employers* 
Liability  Cases,  207  U.  S.  463,  501.  28  Sup. 
Ct.  141,  146  152  L.  Ed.  297];  111.  Cent.  Rail- 
road Co.  v.  McKendree,  203  U.  S.  514.  27 
Sup.  Ct.  153.  51  L.  Ed.  298;  Riggsbee  v.  Dur- 
ham, 94  N.  G.  800 ;  Greene  v.  Owen,  125  N.  C. 
212,  34  S.  E.  424. 

The  leading  or  dominant  intent  in  passing 
this  statute  w^as  to  authorize  the  issuing  of 
township  bonds,  which  can  be  done  without 
any  indorsement  of  the  county,  and  the  ob- 
ject, if  not  the  sole  object,  to  be  attained  by 
the  guaranty,  was,  as  we  have  said,-  to  in- 
crease the  market  value  of  the  txmds,  so 
that  they  may  be  sold  for  an  adequate  price, 
or  to  the  best  advantage.  But  if  this  can 
be  done  without  the  indorsement,  and  it 
appears  in  this  case  that  It  can  be  done,  we 
should  not  declare  the  entire  statute  to  be 
void.  It  is  stated  in  the  brief  of  the  de- 
fendant's counsel  that  he  will  take  the  town- 
ship bonds  without  the  county's  indorsementf 
If  the  county  has  no  power  to  indorse  them. 

[6]  There  can  be  no  doubt  upon  the  ques- 
tion, incidentally  presented  in  the  case,  that 
the  county  may  act  as  agent  for  the  town- 
ship In  the  manner  described  in  the  statute. 
Jones  V.  Commissioners,  107  N.  C.  248,  265. 
12  S.  E.  69;  McCracken  y.  Railroad  Co.,  16d 
N.  C.  62,  84  S.  E.  30;  Edwards  v.  Commis- 
sioners, 170  N.  C.  448,  87  S.  B.  346. 

[7]  The  fact  that  more  than  one  of  the 
townships  has  voted  for  the  issue  of  bonds, 
each  for  itself,  can  make  no  difference  in  the 
result.  They  do  not,  even  collectively,  con- 
stitute the  county  in  its  corporate  capacity, 
but  each  is  acting  for  itself,  and  the  law  is 
the  same  as  if  only  one  township  had  issued 
bonds,  for  several  of  the  townships  is  no 
more  the  same  entity  as  the  county  than  one 
township  would  be,  not  even  if  they  acted  In 
concert,  which  they  cannot  do,  as  it  is.  re- 
quired by  the  statute  that  each  township 
should  act  for  itself  by  a  separate  vote,  the 
county  being  its  agent  in  certain  respects. 
Our  conclusion  Is  that  the  township  bonds 
are  valid,  but  that  the  county  cannot  indorse 
them  or  add  its  guaranty  to  them.  This  modi- 
fles  the  Judgment 

The  costs  of  this  court  will  be  taxed 
against  the  plaintiff,  board  of  commissioners 
of  Bladen  county. 

Modified. 

CLARK,  C.  J.  (concurring  In  part  and  dis- 
senting in  part).  The  bonds  being  issued  by 
the  township  for  necessary  purposes,  under 
a  vote  of  the  people,  and  under  the  authority 
of  an  act  of  the  Legislature,  there  can  be  no 
doubt  as  to  their  validity.  The  act,  however, 
is  also  equally  explicit  (section  5)  in  author- 
izing the  board  of  commissioners  on  "behalf 
of  the  county  to  indorse  and  guarantee  the 
payment  of  such  bonds  and  the  interest  there- 
on," after  investigation  by  the  commissioners 
and  a  finding  by  them  that  the  bonds  have 
been  legally  issued  and  are  a  binding  obliga* 
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tlon  against  the  taxable  assets  of  sttcb  town- 
ship, with  a  proviso  that  **the  county  of  Bla- 
den shall  not  be  in  any  way  liable  for  the 
payment  of  any  amount  whatsoever  on  ac- 
count thereof  until  all  the  taxable  assets  of 
the  township  issuing  such  bonds  shall  have 
been  fully  exhausted."  With  this  proviso  the 
coimty  could  not  inour  any  liability,  as  a  mat- 
ter of  fact,  and  the  indorsement  is  merely  to 
give  the  bonds  a  higher  market  value,  thus 
benefiting  the  township,  without  risk  to  the 
county. 

A  perusal  of  the  state  Constitution,  with  a 
microscope  of  the  highest  possible  power,  will 
fall  to  discover  a  single  line,  or  word,  or  In- 
timation that  prohibits  the  Legislature  from 
authorizing  a  county  to  Indorse  the  bonds  of 
one  of  Its  townships  issued  for  necessary  pur- 
poses. If  there  is,  the  language  should  be 
pointed  out.  It  will  be  passing  strange  if 
there  could  be  such  prohibition  upon  the 
I>egislature,  since  the  Legislature  has  re- 
peatedly bound  not  only  the  county  in  which 
the  local  improvement  has  been  made,  but  all 
the  counties  of  the  state  therefor.  The  <^uak- 
er  Bridge  Road  in  Jones  and  Onslow  and  the 
public  road  in  Jones  county  from  Core  creek 
to  Trenton  were  built  at  state  expense ;  Jones 
county  bearing  Its  part,  though  the  road  Is  no 
part  of  a  state  system.  The  same  is  true  as 
to  a  public  rood  built  at  state  expense  in  Pen- 
der county  and  the  Hickory  Nut  Gap  road 
and  many  similar  enterprises.  All  the  nu- 
merous state  appropriations  for  railroads 
have  been  made  by  the  sale  of  bonds  issued  by 
the  whole,  state  for  the  benefit.  In  each  in- 
stance, of  a  few  counties  through  which  these 
roads  run. 

Even  now  the  state  is  giving  aid  for  the 
construction  of  a  short  railroad  from  Elkin 
to  Sparta  and  to  the  reconstruction  of  the 
Hickory  Nut  Gap  public  road.  The  Dismal 
Swamp  Cftnal  and  Harlowe's  Creek  Canal 
were  built  largely  at  state  expense,  though  of 
local  value  mostly,  and  of  no  benefit  to  the 
state  at  large.  If  Cherokee  and  other  west- 
em  counties  can  be  taxed  to  pay  bonds  Issued 
for  public  roads  and  canals  in  the  east,  and  if 
California  and  Oregon  can  be  taxed  for  build- 
ing waterways  or  highways  in  North  Caro- 
lina, the  Legislature  can  certainly,  as  In  this 
case,  authorize  a  county  to  give  the  aid  of  Its 
credit  to  one  of  Its  townships  by  indorsing 
bonds,  issued  for  necessary  expenses,  this  be- 
ing done  without  any  risk  to  the  county  and 
when  there  is  nothing  in  the  Constitution  re- 
stricting the  Legislature  in  such  exercise  of 
its  power  to  direct  the  public  policy  of  the 
state. 


Our  state  has  also  pursued  the  policy  of  ex- 
changing bonds  with  a  railroad  corporation 
giving  its  own  bonds  for  the  railroad  bonds, 
as,  among  other  instances,  to  aid  In  building 
the  short  line  railroad  from  Taylorsville  to 
StatesvlUe,  better  known  as  the  "June-Bug 
Railroad,"  and  in  the  construction  of  the 
Chatham  Railroad,  with  which  It  not  only  ex- 
changed state  bonds  for  railroad  bonds,  but 
it  also  exchanged  state  bonds  with  the  city 
of  Raleigh,  which  had  subscribed  for  the  con- 
struction of  that  railroad,  and  in  other  cases. 
The  instances  have  been  numerous. 

In  passing  upon  the  constitutionality  of  the 
statute  the  question  is  not  whether  this  court, 
or  a  previous  court,  has  held  such  act  invalid 
or  valid,  but  whether  the  Constitution  itself 
shows  any  prohibition  on  the  Legislature  to 
pass  the  act  Such  prohibition  must  be  clear 
and  explicit  **beyond  a  reasonable  doubt,"  It 
was  so  held  by  Chief  Justice  Marshall, 
who  Invented,  or  first  asserted,  the  claim  of 
the  supremacy  of  the  courts  over  the  execu- 
tive and  legislative  departments,  in  Marbury 
V.  Madison,  and  this  restriction  on  what 
would  otherwise  be  an  unlimited  and  arbi- 
trary power  in  the  courts,  the  autocracy  of 
an  irrevlewable  veto,  has  been  affirmed  sev- 
eral hundred  times  since  by  state  and  feder- 
al courts. 

Unless  the  Legislature  Is  expressly  pro- 
hibited by  the  Constitution  from  passing  an 
act,  then  the  matter  rests  in  the  discretion  of 
the  lawmaking  power,  and  the  court  has  no 
power  to  interfere  with  the  legislative  exer- 
cise of  its  right  to  direct  the  public  policy  of 
the  state,  without  Itself  violating  the  Consti- 
tution, whidi  provides  that  the  three  depart- 
ments of  government,  legislative,  executive, 
and  supreme  judicial,  shall  be  ^forever  sepa- 
rate and  distinct  from  each  other."  Const, 
art.  1,  §  8.  Neither  of  the  three  departments 
is  given  control  over  the  other  two  beyond  the 
power  given  the  legislative,  which  Is  nearest 
to  the  people  and  with  shorter  terms  of  office, 
to  impeach  and  remove  any.  official.  In  other 
respects  all  three  are  left  subject  to  control 
by  the  people  only  who  will  pass  upon  their 
conduct  in  the  election  of  their  successors  as 
public  agents.  So- jealous  has  North  Carolina 
always  been  of  the  free  and  untrammeled  ex- 
pression of  its  will  by  its  Legislature,  subject 
only  to  review  by  the  people  themselves,  that 
this  state  has  never  given  the  Govenor  the 
veto  power  to  this  day.  It  certainly  did  not 
intend  to  give  an  irrevlewable  veto  to  the 
courts,  especially  in  cases  where  the  Consti- 
tution does  not  expressly  forbid  the  General 
Assembly  to  act. 
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STATE  ▼.  DAVIS.     <No.  497.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1918.) 

1.  Homicide  ^=>1(8)(1)—Evidbnce— Conduct 
BEFORE  Difficulty. 

There  being  notliing  to  show  that,  till  as- 
saulted, defendant  in  homicide  had  acted  other- 
wise than  as  a  peaceable  man,  dnd  his  guilt 
depending  on  what  he  thereafter  did,  evidence 
that  he  was  not  theretofore  cursing  was  imma- 
terial. 

2.  Criminal  Law  €=>1120(3)— Appeal— Rec- 
OKD— Exclusion  of  Question. 

Exclusion  of  defendant's  question  to  state's 
witness,  relative  to  witness  having  made  a  prior 
contradictory  statement,  presents  no  question 
for  review,  it  not  appearing  what  his  answer 
would  be,  especially  where  defendant  admitted 
that  he  would  not  offer  evidence  to  contradict 
witness,  if  his  answer  was  unfavorable;  as  it  is 
not  to  be  expected  witness  would  admit  having 
contradicted  himself. 

3.  Homicide  ®=7>163<X)—Evidence>— Charac- 
ter OF  Deceased. 

The  evidence  in  a  homicide  case  not  being 
wholly  circumstantial  and  there  being  no  evi- 
dence that  defendant  fired  in  self -defense,  evi- 
dence of  the  character  for  violeuce  of  deceased 
and  one  with  him,  offered  by  defendant,  was  in- 
competent. 

4.  Criminal  Law  ^=»1153(5)— Appeal— Wit- 
nesses under  Rule— Disobeying  Order- 
Discretion. 

I'ermitting  a  witness  to  testify,  though  he 
remained  in  court  after  an  order  excluding  wit- 
nesses, is  a  matter  in  the  sound  discretion  of 
the  trial  court,  exercise  of  which  is  not  review- 
able. 

5.  Criminal  Law  ^=»814(10)— Instructions 
—Matters  Not  in  Evidence. 

Exception  to  reference  in  charge  to  uncon- 
sciousuess  produced  by  voluntary  drunkenness 
should  be  disallowed,  though  there  was  no  evi- 
dence of  unconsciousness  of  defendant  so  pro- 
duced; this  bein^  said  by  way  of  illustration  to 
properly  discriminate  between  unconsciousness 
of  defendant  caused  by  his  voluntary  act,  and 
that  not  so  caused^  and  the  mental  state  that 
would  excuse  the  killing  being  distinctly  stated. 

6.  Homicide  ^=»35—Manslauohte»— Malice. 

Malice  is  not  involved  where  the  conviction 
is  of  manslaughter. 

7.  Homicide  ®=>121— Self- Defense. 

There  is  no  element  of  self-defense  where 
defendant,  after  being  assaulted,  went  and  got 
a  pistol,  and  after  returning  assumed  the  char- 
acter of  aggressor  for  revenge. 

8.  Homicide  <g=»2G8— Character  of  Wounds 
—Question  for  Jurt. 

The  character  of  deceased's  wounds,  as  in- 
flicted with  one  kind  of  an  instrument  or  an- 
other, is  for  the  jury. 

9.  Criminal  Law  <g=>103S(l)— Instructions 
—Objections. 

The  judge  failing  to  properly  state  in  the 
instructions  defendant's  contentions,  his  atten- 
tion should  be  directed  thereto  at  the  time,  that 
he  may  make  correction, 

10.  Criminal  Law  <£=»118G(4)  —  Appeal  — 
Technical  Error. 

Reversal  will  not  be  granted  for  any  tech- 
nical error,  it  clearly  appearing  that  it  is  not 
substantial,  and  could  not  have  affected  the 
result. 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;  Carter,  Judge. 

Clarence  Davis  was  convicted  of  man- 
slaughter, sentenced  to  three  years*  impris- 
onment, and  appeals.    AfSrmed. 


On  Sunday  afternoon,  October  22, 1016,  the 
defendant  had  gone  to  the  home  of  Isaac 
Clark  for  a  visit,  and  later  went  to  the  home 
of  Mrs.  Lucy  Clark  near  by.  At  about  dark 
the  deceased,  Lewis  Shew,  and  two  brothers 
and  a  man  named  Porter  came  down  the 
road  In  the  direction  of  Mrs.  Clark's,  ''holler- 
ing and  cursing."  Mrs.  Clark  went  out  and 
asked  them  to  go  away.  Defendant  and 
Julius  Clark  then  went  out  to  where  the  boys 
were.  Defendant  gave  the  Shew  boys  some 
liquor,  and  Porter  complained  that  he  bad 
been  slighted.  Defendant  then  started 
toward  Porter  with  the  bottle,  whereupon 
I*orter  knocked  him  down,  jumped  on  him, 
and  beat  him.  Defendant  then  went  back  to 
the  home  of  Mrs.  Clark,  and  said  to  her  son: 

"Julius  give  me  my  gun;  those  boys  have 
not  treated  me  right." 

He  then  went  back  to  the  scene  of  the 

fight.    One  witness  stated: 

**Just  after  defendant  left  the  house  I  saw  a 
pistol  in  his  hand.  He  went  back  up  the  road 
towards  tlie  granary  or  lumber  house  I  spoke 
about  awhile  ago.  He  passed  by  me,  went  up 
there,  and  met  up  with  the  other  boys,  and  the 
pistol  fired.  I  cau*t  say  which  one  of  the  boys 
was  closest;  I  don't  know  who  it  was,  I  don't 
know  whether  I  heard  Davis  or  Shew  say  any- 
thing before  the  pistol  fired  or  not.  The  pistol 
fired  three  or  four  times— I  could  not  say  which. 
Clarence  Davis  fired  the  pistol.  He  was  three 
or  four  steps,  or  about  that  distance,  from  ei- 
ther one  of  these  boys,  when  the  pistol  fired. 
After  the  pistol  fired  I  saw  one  of  them  kind  of 
go  down.  At  that  time  I  heard  some  cursing, 
and  heard  some  one  say,  'God  damn  him,  he 
has  killed  my  brother,  and  I  am  going  to  let 
him  lay  down  by  the  side  of  him  and  die,  tooT  " 

There  was  evidence  of  medical  experts 
that  the  death  was  caused  by  a  gunshot 
wound  In  the  right  breast,  going  through  the- 
lung  and  the  right  cavity  of  the  heart,  and 
that  the  wound  might  have  been  caused  by 
a  long,  sharp,  round  instrument,  but  there 
was  no  evidence  that  such  an  instrument  had 
been  used. 

Shnon  Peyton  Shew,  brother  of  deceased, 
testified  that,  with  his  brothers  and  Porter, 
he  was  coming  toward  Mrs.  Clark's  house 
when  the  defendant  and  Julius  Clark  came 
up  to  them  in  the  road.  Defendant  offered 
them  some  liquor,  and  Porter  complained  be- 
cause he  had  not  been  offered  any.  Then  he 
knocked  defendant  down  and  got  on  top  of 
him.  After  they  were  parted,  defendant 
went  to  Mrs.  Clark's  house  and  returned 
with  a  pistol  and  shot  -deceas^.  The  wit- 
ness then  stated: 

"I  caught  the  gun,  and  it  fired  out  through 
tlie  field.  The  next  time  X  caught  it  and  jerked 
it  out  of  his  hand  and  hit  him  with  it  •  •  • 
After  I  hit  Clarence  Davis  a  lick  or  so,  I  went 
and  looked  at  Lewis,  and  he  drew  up  a  little 
bit.  I  saw  he  was  dead,  and  went  back  and 
hit  Clarence  Davis  several  times." 

There  was  much  conflicting  evidence  as  to 
details,  but  none  as  to  the  fact  of  the  homi- 
cide, and  all  showed  that  it  resulted  from  a 
drunken  brawl,  in  which  all  the  participants 
were  more  or  less  Intoxicated. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Jobn  n.  Jones  and  Hackett  &  Gllreath,  all 
of  North  Wilkesboro,  for  appellant.  James 
S.  Manning,  Atty.  Gen.,  and  Robert  H.  Sykes, 
Asst.  Atty.  Gen.,  for  the  State. 

"WALKER,  J.  (after  stating  the  facts  as 
abpve).  The  defendant  contended  that  he 
did  not  kill  the  deceased,  but  that  he  was 
shot  by  some  one  else,  present  at  the  time  of 
the  killing,  and  who  had  a  pistol  of  smaller 
caliber  than  the  one  he  carried,  and  offered 
evidence,  Including  medical  testimony,  as  to 
the  nature  and  extent  of  the  wound,  to  prove 
his  contention.  During  the  trial,  he  entered 
numerous  exceptions  to  the  rulings  of  the 
court,  as  many  as  63  in  all,  but  has  abandon- 
ed 28  of  them,  and  of  those  that  are  left 
there  are  several  which  are  pointed  to  the 
same  question,  and  we  will  therefore  consid- 
er them  in  groups.  There  are  some  of  them 
so  plalhly  irrelevant  or  immaterial  as  not  to 
require  separate  discussion,  and  others  tak- 
en to  rulings  which,  if  erroneous,  were  mani- 
festly harmless,  though  we  do  not  mean  to 
imply  that  they  were  erroneous.  We  will 
consider  and  discuss  those  which  are  vital 
or  substantial,  and  make  only  brief  reference 
to  some  others,  which  could  not  have  affect- 
ed the  result,  even  If  there  had  been  error. 

[1]  First.  Whether  the  defendant  was  curs- 
ing or  not  before  the  altercation  took  place 
was  Immaterial.  It  was  not  contended  by 
the  state  that  he  was,  and  the  evidence  of- 
fered could  throw  no  light  upon  the  question 
whether — after  he  had  gone  to  the  house  and 
got  his  pistol,  and  then  returned  to  the  place 
of  the  homicide — he  fired  his  pistol  and  kill- 
ed the  deceased.  There  was  no  evidence 
that  he  had  cursed,  up  to  the  time  when  he 
was  knocked  down  by  Porter,  who  thought 
that  he  had  been  slighted  when  a  bottle  was 
being  passed  around.  There  was  nothing  to 
show  that,  until  he  was  so  assaulted,  the  de- 
fendant had  acted  otherwise  than,  as  a  peace- 
able man.  His  guilt  turned  upon  what  he 
did  from  that  time  until  the  deceased  was 
shot  and  killed. 

[2]  Second.  The  exclusion  by  the  court  of 
the  question  as  to  what  a  witness  for  the 
state  had  said  during  an  examination  of  him, 
and  other  state's  witnesses,  by  defendant's 
counsel  with  the  permission  of  the  court,  Is 
not  reversible  error,  because  it  does  not  ap- 
pear how  the  witness  would  have  answered 
it,  or  that  his  answer  would  have  been  fa- 
vorable to  defendant;  but,  on  the  contrary, 
there  Is  strong  presumption  that  he  would 
have  answered  It  unfavorably,  and  counsel 
admitted  that,  if  he  did  so,  they  would  not 
offer  evidence  to  contradict  him.  It  would 
not  be  fair  to  the  state  or  to  the  witness,  if 
we  should  permit  him  to  be  thus  discredited 
by  the  mere  form  In  which  the  question  is 
asked,  without  some  assurance  that  he  will 
admit  the  contradiction,  or  conflict,  between 
bis  present  testimony  and  his  former  state- 
ment. But  It  suHlces  to  say  that  we  are  not 
95  S.E.-4 


I  informed  as  to  what  his  answer  would  be. 
Under  the  circumstances,  and  with  tlie  ad- 
missions stated  In  the  record,  the  defendant 
could  hardly  have  expected  him  to  say  that 
he  had  contradicted  himself,  or,  what  is 
more,  that  he  was  prejudiced  by  the  ruling. 
,Jenklns  v.  Long,  170  N.  C.  269,  87  S.  E.  47, 
seems  to  be  directly  ai^licable,  and  shows 
that  there  was  no  reversible  error  because  no 
prejudice,  and  there  are  other  cases  to  the 
same  effect.  Holllfield  v.  Telephone  Co.,  172 
N.  C.  714,  90  S.  E.  096;  Rawls  v.  Railroad 
Co.,  172  N.  C.  211,  00  S.  E.  116;  McMillan  v. 
Railway  Co.,  172  N.  C.  853,  90  S.  E.  C83. 
This  covers  the  five  exceptions  relating  to 
this  question.  • 

[3]  Third.  The  questions  as  to  the  charac- 
ter  for  violence  of  Lewis  Shew,  the  deceased, 
and  Ernest  Porter,  were  incompetent,  because 
the  evidence  was  not  circumstantial,  nor  was 
there  any  ehowing  that  the  defendant  fired 
the  pistol  in  self-defense.  State  v.  Turpln, 
77  N.  0.  473,  24  Am.  Rep.  455 ;  State  v.  Ex- 
um,  138  N.  C.  509,  50  S.  E.  283;  State  v. 
Banner,  140  N.  O.  519,  63  S.  E.  84 ;  State  v. 
Blaekwell,  162  N.  C.  680,  78  «.  E.  816.  It 
was  said  in  State  v.  Banner,  supra: 

**The  exceptions  to  the  rule  that  the  character 
of  the  deceased  cannot  be  put  in  evidence  are : 
(1)  When  there  Is  evidence  tending  to  prove 
that  the  homicide  was  committed  in  self-de- 
fonsej  (2)  when  the  evidence  is  wholly  circum- 
stantiftl.  and  the  character  of  the  transaction  is 
in  doubt,"  citing  State  v.  Tuppin.  supra;  State 
V.  Byrd,  121  N.  C.  688.  28  S.  E.  353 ;  State 
V.  Mclver,  125  N.  C.  016,  34  S.  E.  439. 

[4]  As  to  whether  tl?e  witness  G.  Miller, 

who  remained  in  court,  after  an  order  had 

been   made   excluding   witnesses,   should   be 

permitted  to  testify  as  to  what  occurred  at 

the  coroner's  inquest  was  a  matter  within 

the  sound  discretion  of  the  court,  the  exercise 

of  which  is  not  reviewable  here.    We  so  held 

at   the  last   term   of  this   court   in   Lee   v. 

Thornton,  174  N.  C.  288,  93  S.  E.  788,  where 

the  question  is  fully  considered,  and  many 

authorities  cited.     In  that  case  the  witness 

was  excluded  by  the  court,  while  here  the 

state  was  allowed  to  examine  him.    See,  also. 

State  V.  Hodge,  142  N.  C.  676,  55  S.  E.  701. 

9  Ann.  Cas.  361,  and  State  v.   Lowry,  170 

N.  C.  730,  at  page  734,  87  S.  E.  62,  at  page 

63,  where  It  is  said: 

'*Tlie  prisoners  also  except  because  after  the 
court  had  made  an  order  that  no  witness  for 
the  state  or  for  the  prisoners  should  be  allowed 
in  the  courtroom  during  the  trial,  a  witness  for 
the  state  who  remained  in  the  courtroom  was 
permitted  to  testify.  -The  prisoners  moved  for  a 
nonsuit  on  that  ground,  and  also  to  set  aside  the 
verdict,. and  excepted  to  the  denial  of  these  mo- 
tions. But  it  is  a  matter  in  the  discretion  of 
the  court  whether  such  witness  shall  be  ex- 
amined or  not.  12  Cyc.  547.  The  same  point 
was  made  in  State  v.  Hodge,  142  N.  C.  670 
155  S.  E.  791,  9  Ann.  Cas.  361],  and  it  was 
held  that  this  w-as  a  matter  which  rested  in 
the  discretion  of  the  presiding  judge.  The  same 
ruling  was  made  in  State  v.  Sparrow,  7  N.  C. 
487,  and  Purnell  v.  Puniell,  89  N.  C.  44,  and 
is  stated  as  settled  law  in  the  text- books.  1 
Greenleaf  Ev.  §§  431,  432,  and  notes;  2  Bish- 
op. New  Criminal  Proceedings  (2d  Ed.)  SS 
1191-1193a." 
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It  was  contended  by  the  defendant  In  Lee 
V.  Thornton,  supra,  that  the  court  could  not 
exclude  the  witness  and  thereby  deprive  him 
of  his  constitutional  right  to  have  the  wit- 
ness heard  by  the  jury,  but  in  this  case  the 
court  did  what  the  defendant  Insisted  in  that 
case  it  was  legally  right  to  do.  So  that  in, 
any  view  the  ruling  of  the  court,  in  this 
case,  was  correct 

[6]  Fourth.  Exceptions,  as  to  the  reference 

of  the  court  in  Its  charge  to  unconsciousness 

produced  by  voluntary  drunkenness  should 

be  disalk)wed,  as  this  was  said  merely  for 

the  purpose  of  illustration,  and  to  properly 

discriminate  between  unconsciousness  caused 

by  the  prisoner's  voluntary  act  and  that  not 

so  caused.    The  judge  distinctly  charged  as 

to  the  mental  condition  which  would  excufee 

the  act  of  killing,  when  he  said: 

"It  would  be  sufSoient  for  him  to  show  that 
he  was  in  a  state  of  unconsciousness,  or  in- 
sanity, caused  by  the  blow  inflicted  upon  him.'* 

— ^but  what  the  defendant  did  and  said  after 


degree  of  the  homicide,  was  quite  favorable 
to  the  accused,  as  the  judge  referred  to  his 
former  instruction  and  finally  placed  the 
burden  to  show  it  upon  the  state.  The  de- 
fendant surely  has  no  reason  to  complain. 

[7]  There  was  really  no  element  of  self- 
defense.  After  the  defendant  went  to  the 
house  and  got  his  pistol  and  then  returned 
to  the  field  of  combat,  he  assumed  the  char- 
acter of  an  aggressor  as  the  evidence  shows. 
He  could  easily  have  avoided  another  con- 
flict, and,  Instead  of  acting  in  self-defense, 
the  proof  tends  to  show  that  his  motive  was 
one  of  revenge,  or  of  satisfaction,  for  the 
supposed  wrong  inflicted  upon  him,  the  ques« 
tion-  of  cooling  time  not  being  presented,  as 
in  State  v.  Merrick,  171  N.  O.  788.  88  S.  E. 
501.  The  case,  therefore,  was  not  within 
the  rule  stated,  as  to  the  nature  and  extent 
of  the  right  of  self-defense,  in  State  v.  Bar- 
rett, 132  N.  O.  1005,  43  S.  E.  832;  State  v. 
Blackwell,  162  N.  C.  672,  at  page  683,  78 
S.  E.  316;    State  v.  Johnson,  166  N.  C.  392, 


he  had  received  the  blow  was  so  thoroughly  i  ^^  p^ge  395,  si  S.  E.  941,  cited  by  the  learn 
Inconsistent  with  such  a  state  of  mind  as  to 
Tender  this  excuse  for  the  homicidal  act  in- 
admissible.   State  v.  English,  164  N.  0.  at 


page  512,  80  S.  E.  72;  State  v.  Mui-phy,  157 
N.  C.  614,  72  S.  E.  1075;  State  v.  Shelton, 
164  N.  C.  513,  79  S.  E.  883.  The  defendant 
has  had  the  full  benefit  of  the  contention 
that  he  was  unconscious,  or  not  in  such  a 
state  of  mind  that  he  could  premeditate  or 
deliberate  or  form  any  criminal  intent,  if 
that  was  material  under  the  authorities  just 
cited,  as  he  was  not  tried  for  murder  in  the 
first  degree,  and  was  convicted  only  of  man- 
slaughter, where  no  specific  intent  is  requir- 
ed to  constitute  the  crime  as  in  the  higher 
felony  or  murder  In  the  first  degree.  The 
doctrine  is  fully  explained  in  State  v.  Mur- 
phy, supra,  and  State  v.  Shelton,  supra. 

{8]  Fifth.  There  are  many  objections  to 
the  charge,  but  none  of  them,  in  our  opin- 
ion, is  sound.  The  court  Instructed  the  jury 
fully  as  to  every  phase  of  the  case  upon 
which  there  was  evidence,  and  explained  the 
law  fully  and  clearly.  It  is  a  familiar  rule 
that  when  the  state  has  shown  that  the  de- 
fendant killed  the  deceased  with  a  deadly 
weapon,  the  burden  shifts  to  him,  and  he 
must  satisfy  the  jury  as  to  any  matters  of 
mitigation  or  excuse,  or  the  jury  should  con- 
vict him  of  murder  in  the  second  degree, 
as  the  law,  in  such  a  case,  implies  the  malice. 
The  charge  as  to  the  several  degrees  of 
homicide,  and  as  to  the  burden  of  proof,  was 
strictly  in  accordance  with  precedents.  State 
V.  Brittain,  89  N.  0.  481;    State  v.  Simonds, 

154  H  C.  197,  69  S.  B.  790;    State  v.  Rowe, 

155  N.  C.  436,  71  S.  E.  332;  State  v.  Yates, 
155  N.  0.  450,  71  S.  E.  317 ;  State  v.  Heav- 
ener,  168  N.  0.  156,  83  S.  E.  732.  Besides, 
the  conviction  was  of  manslaughter,  and  the 
question  of  malice  is  not  involved  in  that 
crime.  But  if  the  verdict  had  been  one  for 
murder  in  the  second  degree,  we  think  the 
charge  upon  malice,  with  reference  to  that 


ed  counsel  of  the  defendant 

[8-10]  The  exceptions  to  the  instructions 
as  to  the  nature  of  fhe  wound,  whether  in- 
dicted by  a  pistol  or  long  and  sharp  instru- 
ment, as  bearing  upon  the  question  whether 
the  defendant  actually  killed  the  deceased, 
cannot  be  sustained,  as  these  matters  were 
for  the  jury,  and  were  submitted  to  them 
under  proper  instructions.  If  the  judge  fail- 
ed to  state  the  contentions  of  the  defendant 
properly,  his  attention  should  have  been 
directed  to  the  error  at  the  time,  so  as  to 
afford  opportunity  for  correction.  McMillan 
V.  Railway  Co.,  172  N.  C.  853,  90  S.  K  683. 
Even  if  there  is  technical  error,  courts  will 
not  reverse,  where  it  clearly  appears  that 
it  is  not  substantial  and  could  not  have  af- 
fected the  result  Goins  v.  Indian  Training 
School,  169  N.  O.  737,  86  S.  B.  629;  Elliott 
v.  Smith,  173  N.  0.  265,  91  S.  E.  95i.  Some 
of  the  objections  in  this  case  are  purely 
technical  in  character,  and,  while  we  do  not 
think  any  error  is  made  to  appear,  y^t,  If 
it  had  been,  in  the  respect  alleged,  we  are 
satisfied  that  no  harm  has  resulted,  and  that 
there  is  nothing  to  justify  a  belief  that,  ex- 
cept for  the  error,  the  verdict  would  have 
been  different  from  what  it  is.  Goins  v. 
Indian  Training  School,  supra;  Elliott  v. 
Smith,  supra;  Schas  v.  Assurance  Co.,  170 
N.  C.  420,  87  S.  E.  222. 

We  have  given  full  and  careful  considera- 
tion to  the  record  and  the  argument  of  the 
learned  counsel,  and  have  found  no  reason 
for  disturbing  the  judgment 

No  error.  ' 

CLARK,  O.  J.  (concurring).  In  State  v. 
Craine,  120  N.  O.  603,  27  S.  E.  72,  it  was 
held,  approving  Smith,  C.  J.,  in  State  v. 
Grady,  83  N.  C.  649,  and  RuflSn,  C.  J.,  in 
State  V.  Stanton,  23  N.  C.  424,  that  on  an 
appeal  from  a  conviction  of  a  lesser  degree 
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of  homicide  upon  an  Indictment  for  murder, 
if  the  case  Is  sent  back  for  a  new  trial,  "it 
would  be  had  for  the  offense  of  murder  in 
the  first  degree,  as  charged  in  the  indict- 
ment*' This  case  has  been  dited  and  ap- 
proved on  this  point  in  State  v.  Groves,  121 
N.  C.  568,  28  S.  E.  202.  State  V.  Freeman, 
122  N.  C.  1016,  20  S.  E.  94,  and  State  v. 
Matthews,  142  N.  C.  622,  55  S.  E.  342,  The 
same  is  held  in  Trono  v.  U.  S.,  190  U.  S.  521, 
26  Sup.  Ot,  121,  50  h,  Ed.  292,  4  Ann.  Cas. 
773,  which  "has  reviewed  the  authorities  and 
sustained  the  principle  that  a  new  trial  in 
a  capital  -case  goes  to  the  whole  case,  re- 
pmrdless  of  the  former  verdict.**  State  v. 
Matthews,  supra.  It  may  therefore  be  well 
for  the  prisoner  that  he  has  escaped  a  new 
trial,  for  there  Is  evidence  that,  after  leav- 
ing the  fight,  he  procured  the  deadly  weapon 
and  returned  expressing  his  intention  to  use 
it.  If  the  jury  should  find,  and  there  is  evi- 
dence to  Justify  it  in  so  finding,  that  there 
was  sufficient  "cooling  time*'  this  would  war- 
rant on  another  trial  a  verdict  of  murder 
in  the  first  degree,  or  at  least  murder  in  the 
second  degree.  As  It  is,  the  conviction  is 
only  of  manslaughter,  with  a  punishment  of 
three  years  in  the  state's  prison.  Possibly 
the  prisoner  may  not  have  fully  considered 
the  fact  that  the  result  of  a  new  trial  might 
have  been  less  favorable  to  him. 

This  was  a  drunken  row  in  which  one  man 
was  killed  and  several  were  badly  injured. 
It  la  rarely  that  a  homicide  is  brought  on 
appeal  to  this  court  in  which  intoxicating 
liquor  was  not  the  cause  of  the  slaying  of 
a  fellow  being.  The  people  of  the  state  in 
1007  by  44,000  majority  decided  to  put  an 
end  to  the  traffic,  and  numerous  statutes 
have  been  passed  since  by  the  Legislature 
to  cure  defects  which  have  been  found  by 
the  courts,  from  time  to  time,  to  prevent  the 
efficient  execution  of  the  law.  The  federal 
government  has  since  passed  a  statute  con- 
ferring full  power  upon  each  state  to  pre- 
vent the  importation  of  liquor  from  other 
states,  as  well  as  its  manufacture  and  sale 
In  its  own  borders,  and  an  amendment  to 
the  United  States  Constitution  has  been  pass- 
ed to  apply  to  the  whole  Union,  and  is  now 
pending  adoption  by  the  requisite  number 
of  8tate&  The  enormous  profit  In  the  viola- 
tion of  our  statutes  alone  stands  in  the  way 
of  the  prevention  of  crime  caused  by  this 
Illicit  traffic.  It  rests  with  the  officials  of 
the  state  and  counties  hy  an  efficient  execu- 
tion of  the  law  to  prevent  such  lamentable 
occurrences  as  that  presented  in  this  record. 


(175  N.  c.  la)  ' 

MAKEI/T  et  aL  v.  SHORE  et  al.     (No.  13.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1918.) 

1.  Pabtition   ^=»12(5)— Interests  Subject— 
Contingent  Remainder. 
Will  giving  all  property  to  wife  with  com- 
plete control  and  power  to  sell  to  pay  debts  or 
for  division  among  testator's  five  children,  and 


providing  that  in  the  event  "wife  should  be  of 
the  opinion  that  it  would  be  to  the  interest  of 
the  grandchildren  to  give  any  share  to  said 
grandchild  and  not  to  said  heirs  or  diild  or 
children,  said  heir  or  child  is  to  have  his  or 
her  support  from  said  property  as  long  as  he  or 
she  lives,  but  no  right  to  sell  or  in  any  way 
to  dispose  of  the  said  property  and  leave  their 
child  destitute,"  gave  to  testator's  children  no 
interest  in  the  property  entitling  them  during 
the  lifetime  of  the  wife  to  maintain  suit  for 
partition  under  Revisal  1905,  §  250S  (I^ws 
1887.  c.  214,  §  2),  providing  that  an  interest  in 
reversion  may  be  partitioned  subject  to  the 
possession  of  the  life  tenant. 

2.  Wills  <S=>(516(7)— Life  Estate  with  Pow- 
er OF  Appointment. 

The  devise  to  the  wife  was  not  merely  a 
life  estate,  but  a  life  estate  with  power  of  ap- 
pointment 

3.  Partition  <®=>G5— Collateral  Issues— De- 
termination. 

The  question  whether  plaintiffs  were  receiv- 
ing reasonable  support  according  to  the  terms 
of  the  will  could  not  be  raised  in  the  proceeding 
for  partition. 

Appeal  from  Superior  Court,  Hyde  County ; 
Bond,  Judge. 

Petition  for  partition  by  George  Makely 
and  another  against  Luella  Makely  Shore 
and  othersT,  heard  before  the  clerk  of  the 
superior  court.  Judgment  dismissing  petition 
affirmed  by  Bond,  J.,  at  chambers  and  peti- 
tioners appeal.    Affirmed. 

Small,  McLean,  Bragaw  &  Rodman  and 
Harry  McMullan,  all  of  Washington,  N.  C, 
Ehringhaus  &  Small,  of  Blizabeth  City,  and 
Spencer  &  Spencer  and  S.  S.  Mann,  all  of 
Swan  Quarter,  for  appellants.  Pruden  & 
Pruden,  of  Edenton,  and  Ward  &  Thompson, 
of  Elizabeth  City,  for  appellees. 

CLARK,  C.  J.  Metrah  Makely  died  leaving 
an  estate  estimated  at  $300,000,  which  he  dis- 
posed of  by  the  following  will,  which  was 
duly  admitted  to  probate,  and  which  is  not 
contested: 

"I,  Metrah  Makely,  Senior,  do  make  this  my 
last  will  and  testament;  I  give,  bequeath  and 
devise  all  my  property  of  every  kind  to  my  be- 
loved wife,  Mary,  to  have  complete  control  of 
during  her  life,  to  sell  to  pay  any  just  debts  of 
mine,  or  to  sell  to  divide  among  her  children, 
George,  Metrah,  Luella,  Alice  and  Agnes,  to  be 
divided  equally  between  them.  In  the  event  my 
wife  should  be  of  the  opinion  that  it  would  be 
to  the  interest  of  the  grandchildren  to  give  any 
share  to  the  said  grandchild  and  not  to  the  said 
heirs,  or  child,  said  heir  or  child  is  to  have  his  . 
or  her  support  from  said  property  as  long  as  he 
or  she  lives,  but  no  right  to  sell  or  in  any  way 
to  dispose  of  the  said  property  and  leave  their 
child  destitute. 

'*I  am  afraid  of  our  two  sons,  George  and 
Metrah,  but  hope  that  they  wiU  come  around 
all  right. 

'*My  wife  is  to  take  said  property,  what  she 
needs  for  her  support  and  to  sell  and  make  a 
deed  for  the  said  property,  as  if  it  were  her  own 
and  without  being  required  to  give  a  bond.  I 
prefer  that  the  most  of  the  land  be  sold,  where 
it  can  be  sold  at  a  fair  price.  The  piece  of  the 
Donnell  Farm,  the  Blount  tract;  if  it  can  be 
retained  for  George  or  his  children  without  in- 
juring the  sale  of  the  balance,  I  prefer  it  to  be 
retained  and  charge  what  is  worth  to  that  share. 

'*In  witness  whereof,  I  have  hereunto  signed 
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and  sealed  this  instrument  and  declared  the 
tame  ae  and  for  my  last  will  at  Edeuton.  North 
Carolina,  on  this  first  day  of  March,  1911. 

*-Metrah  Makely,  Sr.     [Seal.]" 

This  action  is  brought  by  the  two  sons, 
George  and  Metrah,  against  tbelr  three  sis- 
ters and  motlier  for  partition. 

The  clerk  properly  dismissed  the  action,  for 
under  the  will  the  plaintiffs  have  no  vested 
right  to  any  share  in  the  property.  The  will 
not  only  gives  the  property  to  the  wife  for 
her  life  with  "complete  control"  to  sell  and 
divide  the  same,  but  gives  her  the  right  to 
appoint  the  property  to  the  grandchildren 
instead  of  to  the  children,  subject  only  to  giv- 
ing the  children  a  "support"  from  the  prop- 
erty.   The  language  is: 

"In  the  event  my  wife  should  be  of  the  opin- 
ion that  it  would  be  to  the  interests  of  the 
grandchildren  to  give  any  share  to  said  grand- 
child and  not  to  the  said  heirs  or  child,  said 
heir  or  child  is  to  have  his  or  her  support  from 
said  property  as  long  as  he  or  she  lives,  but  no 
right  to  sell  or  in  any  way  dispose  of  said  prop- 
erty and  leave  their  child  destitute." 

This  immediately  follows  and  qualifies  the 
preceding  sentence  which  authorizes  her  "to 
have  complete  control  during  her  life"  to  sell 
to  pay  debts  or  to  sell  and  divide  the  prop- 
erty among  the  five  children  equally.  There 
is  a  further  provision,  in  the  will  that  the 
wife  can  take  what  property  she  needs  for 
her  support  and  "to  sell  and  make  a  deed  for 
the  property  as  if  it  were  her  own." 

[1]  It  is  clear  from  the  face  of  the  will  that 
the  plaintiffs,  Metrah  and  George,  and  in 
fact  none  of  the  children,  have  any  interest 
in  the  property  entitling  them  to  a  partition. 
But  the  power  of  appointment  is  placed  in  the 
decedent's  widow  who  can  give  what  would 
be  the  share  of  any  child  to  the  grandchil- 
dren if  in  her  judgment  this  should  be  done. 
The  doubt  expressed  by  the  testator  as  to  the 
two  sons  (the  plaintiffs)  Indicates  why  this 
discretion  and  power  of  appointment  was 
vested  by  the  will  in  the  testator's  widow. 

[2,  8]  It  is  true  that  by  section  2,  c.  214, 
Laws  1887,  now  Revisal,  §  2508,  an  interest  in 
reversion  may  be  partitioned  or  sold  for  par- 
tition subject  to  the  possession  of  the  life 
tenant  (Bagg'^tt  v.  Jackson,  160  N.  C.  26, 
76  S.  B.  86),  but  it  Is  apparent  from  this  will 
that  the  devise  to  Mary  M.  Makely  is  not 


merely  the  devise  of  a  life  estate,  but  with  it 
there  is  the  power  of  appointment  as  to  the 
estate  itself.  It  is  true  the  estate  must  be  di- 
vided equally,  but  it  is  left  to  her  discretion 
whether  any  of  the  shares  at  all  shall  go  to 
the  children  or  whether  any  share  shall  go 
instead  to  the  grandchildren.  The  testator 
very  justly  provides,  however,  that  in  case 
the  widow  shall  allot  any  share  to  the  grand* 
children,  the  child  shall  have  a  "support" 
from  said  property  as  long  as  she  or  he  lives. 
How  much  such  support  should  be  is  not 
stated,  but  should  be  reasonable.  The  ques- 
tion whether  the  plaintiffs  are  receiving  this 
is  not  raised  and  cannot  be  raised  in  this  pro- 
ceeding. This  devise  is  not  merely  for  a  life 
estate,  but  a  life  estate  with  the  power  of 
apiK)intment  Chewning  v.  Mason,  158  N.  (X 
578,  74  S.  E.  357,  39  L.  B.  A.  (N.  S.)  805; 
Herring  v.  Williams,  153  N.  0.  231,  69  S.  E, 
140,  138  Am.  St.  Rep.  659 ;  Parks  v.  Robin- 
son, 138  N.  C.  269,  50  S.  E.  649;  Troy  v.  Troy, 
60  N.  C.  624 ;  Stroud  v.  Morrow,  62  N.  C.  403. 
Revisal,  t  2508,  does  not  give  the  right  of 
partition  in  an  estate  of  this  kind  where  the 
plaintiffs  are  not  given  any  right  in  the  realty 
or  other  proi)erty  beyond  the  right  to  a  sup- 
port therefrom.  Gillespie  v.  Allison,  117 
N.  C.  512,  23  S.  E.  438. 

Proceedings  for  partition  of  lands  cannot 
be  maintained  where  the  plaintiff  has  no 
vested  interest,  but  only  a  contingent  inter- 
est determinable  on  the  death  of  the  life  ten- 
ant who  is  still  living.  Vinson  v.  Wise,  159 
N.  C.  655,  75  S.  E.  732 ;  Aydlett  v.  Pendleton, 
111  N.  C.  28,  16  S.  E.  8,  32  Am.  St  Rep.  776. 
Still  less  is  there  such  right  when,  as  here, 
the  life  tenant  is  given  complete  control  with 
power  to  take  such  property  as  she  needs 
for  her  own  support,  with  power  to  sell  to 
pay  his  debts,  or  to  make  an  equal  division 
among  the  children,  and  with  power  to  give 
any  child's  Interest  to  the  grandchildren 
charged  only  with  the  support  of  the  child. 
A  partition  of  the  realty  by  order  of  the  court 
would  take  from  her  ail  those  powers  which 
she  is  given  by  the  will.  She  is  still  living 
and  vested  by  the^wiU  with  these  powers. 

The  petition  was  properly  denied  and  the 
proceeding  dismissed. 

Affirmed. 


K.C.) 


MAKELY  V.  WASHINGTON-BEAUFORT  LAND  CO. 


53 


(175  N.  C.  101) 

MAKELY  V.  WASHINGTON-BEAUFORT 
LAND  CO.     (No.  10.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1918.) 

Wills  ^=>080— Poweb  of  Sale. 

Under  testator's  will  bequeathing:  and  de- 
vising all  property  of  whatsoever  kind  to  his 
wife,  **to  have  complete  control  of  during  Ler 
life  to  sell  to  pay  any  just  debts  of  mine  or  to 
sell  to  divide  among  her  children,"  and  further 
providing  that  the  ''wife  is  to  take  said  prop- 
erty,  what  she  needs  for  her  support  and  to  sell 
and  make  a  deed  for  the  said  property  as  if  it 
were  her  own  and  without  being  required  to  give 
a  bond/'  the  wife  had  the  power  to  sell  the  land 
of  the  estate  and  convey  good  title. 

Appeal  from  Superior  Court,  Chowan 
County;  Bond,  Judge. 

Actiou'  by  Mary  M.  Makely  against  the 
Washington-Beaufort  Land  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Plaintiff,  Mary  M.  Makely,  on  January  V, 
1018,  sold  to  the  defendant  above  named  a 
tract  of  land  known  as  the  "Donnell  Farm," 
with  certain  exceptions,  for  a  valuable  con- 
sideration which  defendant  agreed  to  pay, 
and  a  deed  sufficient  in  form  to  pass  the  title 
and  duly  executed  was  tendered  by  her  to 
the  defendant,  which  the  latter  refused  to 
accept,  upon  the  ground  that  the  title  is 
defective,  as  under  the  will  of  her  husband, 
Metrah  Makely,  the  source  of  her  title,  she 
has  no  power  to  sell  the  land,  and  the  con- 
troversy between  the  parties  calls  for  a  con- 
struction of  the  will,  the  relevant  parts  of 
which  are  as  follows: 

"I  give,  bequeath,  and  devise  all  my  property 
of  every  kind  to  my  beloved  wife,  Mary,  to  have 
complete  control  of  during  her  life,  to  sell  to 
pay  any  just  debts  of  mine,  or  to  siell  to  divide 
among  her  children,  George,  Metrah,  Luella, 
Alice,  and  Agness,  to  be  divided  equally  between 
them.  In  the  event  my  wife  should  be  of  the 
opinion  that  it  would  be  to  the  interest  of  the 
grandchildren  to  give  any  share  to  the  said 
grandchild  and  not  to  the  said  heirs,  or  child, 
snid  heir  or  child  is  to  have  his  or  her  support 
from  said  property  as  long  as  he  or  she  lives, 
but  no  right  to  sell  or  in  any  way  to  dispose  of 
the  said  property  and  leave  their  child  destitute. 
I  am  afraid  of  our  two  sons,  George  and  Metrah, 
but  hope  that  they  will  come  around  all  right. 
My  wire  is  to  take  said  property,  what  she  needs 
for  her  support,  and  to, sell  and  make  a  deed 
for  the  said  property  as  if  it  were  her  own,  and 
without  being  required  to  give  a  bond.  I  pre- 
fer that  the  most  of  the  land  be  sold,  where  it 
can  be  sold  at  a  fair  price,  the  piece  of  the 
Donald  Farm,  the  Blount  tract,  if  it  can  be  re- 
tained for  George  or  his  children  without  injur- 
ing the  sale  of  the  balance,  I  prefer  it  to  be  re- 
tained and  charge  what  it  is  worth  to  that 
share." 

No  part  of  the  Blount  tract  mentioned  in 
the  will  is  Involved. 

Judge  Bond  held  that  plaintiff  has  the 
power,  under  the  terms  of  the  will,  to  sell 
the  land,  and  that  her  deed  would  therefore 
convey  a  good  title.  Judgment  was  render- 
ed  accordingly,   and   defendant   appealed. 


S.  Brown  Shepherd,  of  Fuquay  Springs, 
and  Pruden  &  Pruden,  of  Edenton,  for  ap« 
pellee. 

WALIvER,   J.  (after  stating  the  facts  as 
above).    There  is  no  question  raised  as  to  the 
proper  distribution  of  the  fund  derived  from 
a  sale  of  the  land,  the  only  question  being 
whether  plaintiff  has  the  power  under  the 
will  to  sell.     The  power  is  given  twice;  in 
the  first  of  the  will  it  is  directed  that  she 
may  sell  for  the  purpose  of  paying  debts  or 
for  a  division  among  the  children,  and  in  a 
later  clause  a  less  restricted  power  is  be- 
stowed, namely,  "she  is  to  take  said  property, 
what  she  needs  for  her  support,  and  to  sell 
and  make  a  deed  for  the  same  as  if  it  were 
her  own,  and  without  being  required  to  give 
a  bond,"  and  then  a  preference  is  expressed, 
**that  the  most  of  the  land  be  sold,  where  it 
can  be  sold  at  a  fair  price,. the  Blouut  tract 
to  be  retained  for  George  or  his  children,  if 
this  can  be  done  without  impairing  the  sale 
of  the  other  tract,  the  value  of  the  Blount 
tract  to  be  charged  to  that  share."    As  we 
have  stated,  the  Blount  tract  is  not  embraced 
by  the  description  In  the  deed  tendered  by 
the  plaintiff,  and  has  not  been  sold  so  far  as 
appears.     It  would  seem  that  the  language 
of  the  will  is  quite  broad  and  comprehensive, 
and  confers  a  power  very  extensive  in  its 
scope.    The  testator  evidently  was  very  soli- 
citous about  the  interests  and  welfare  of  his 
children,   and    was   somewhat  doubtful,    as 
well  as  anxious,  about  the  career  of  at  least 
two  of  them.    In  his  lifetime  he  could  watch 
over  them  and  act  for  the  promotion  of  their 
best  interests,  but  he  wished  to  devolve  this 
duty  £n  respect  to  them  upon  his  wife,  in 
whom    he   had   great   confidence,   after   his 
death,  so  that  she  might  take  his  place,  and 
exercise  her  judgment  and  supervising  care 
in  their  behalf,  having  the  same  interest  as 
he  in  their  welfara     He  therefore  gave  her 
large  discretion,  so  that  she  could  exercise 
a  proper  and  adequate  restraining  influence, 
and  do  what  was  best  for  them  according  to 
the  existing  circumstances,  a  not  infrequent 
provision  to  be  found  in  wills.    She  had  the 
power  in   the  distribution  of  his  estate  to 
prefer  a  grandchild  to  a  child  in  order  to 
disinherit  any  one  who  might  prove  to  be 
unworthy  of  his  bounty,  or  to  do  what  seem- 
ed best  to  her  as  between  the  children  and 
grandchildren.    She  was  specially  authorized 
to  sell  that  she  might  pay  his  debts  or  divide 
the  estate  among  the  children.     This  provi- 
sion would  confer  the  power  to  sell  without 
reference  to  the  other  parts  of  the  will  where 
a  power  is  also  conferred.     The  purpose  in 
making  the  sale  is  not  stated,  nor  was  it  mate- 
rial that  it  should  be,  as  we  are  not  con- 
cerned with  that  matter  in  the  present  phase 
of  the  case,  as  we  do  not  understand  it  to  be 
required  that  the  purchaser  should  look  to 
the  application  of  the  proceeds  of  the  sale. 
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,  Cases  bearing  more  or  less  upon  the  ques- 
tion in  this  case  have  been  decided  by  this 
court  The  language  of  Judge  Manly,  in 
Stroud  V.  Morrow,  52  N.  C.  463,  lends  support 
to  our  construction  of  Mr.  Metrah  Makely's 
wllL     The  learned  judge  there  said: 

**The  question  presented  for  decision  upon  the 
case  agreed  is,  as  we  think,  free  from  difficulty. 
The  wife's  estate  for  widowhood  is  coupled 
with  a  power  of  disposition  by  sale,  will,  or 
otherwise,  absolute  and  unconditional.  There 
seems  to  be  no  restriction  upon  it,  except  that 
discretion  in  which  her  deceased  husband  so 
entirely  confided,  and  we  are  accoi-dingly  of 
opinion  that  her  covenant  of  a  right  to  convey 
as  set  forth  in  the  case  is  true,  and,  consequent- 
ly, the  action  cannot  be  maintained.  Our  opin- 
ion is  based  upon  the  strong  and  explicit  lan- 
guage employed  by  the  testator  in  his  will.  All 
property  is  given  therein  to  the  wife  during  life 
or  widowhood,  with  full  power  to  dispose  of  the 
same  by  sale,  will,  or  otherwise  at  her  discre- 
tion, for  her  and  their  common  children's  use 
and  benefit,  etc.  The  power  to  convey  by  will 
is  clear  to  the  point  that  the  estate  to  the  wife 
was  not  simply  during  widowhood,  with  power 
to  apply  the  income,  but  intended  to  leave  it  to 
her  discretion,  if  circumstances  required  it,  to 
sell  in  her  lifetime  or  to  dispose  of  it  by  will  at 
her  death.  The  power  of  sale  is  scarcely  less 
significant.  It  would  be  an  extraordinary  use 
of  that  term  to  mean  by  it  a  power  to  mortgage 
or  pledge  for  a  limited  time,  only  to  raise  mon- 
eys or  pay  debts.  The  power  to  sell,  absolutely, 
is  doar,  which  disposes  of  the  case  before  us, 
and  we  forbear  to  discuss  the  rights  of  persons 
under  the  will  which  may  arise  upon  other  pos- 
sible contingencies." 

He  also  alludes  to  the  fact  that,  in  Little 
V.  Bennett,  58  N.  C.  156,  an  estate  devised 
for  purposes  similar  to  those  declared  in  the 
Stroud  Case,  and  with  a  power  of  sale  for 
the  more  complete  fulfillment  of  the  testa- 
tor's Intent  was  held  to  create  a  trust  with 
respect  to  It,  with  an  absolute  power  of  dis- 
position,  and   that   the  estate  in   reyersion 


w^as  subject  to  be  divested  by  and  to  the  ex- 
tent that  the  power  was  exercised. 

The  case  of  Troy  v.  Troy,  60  N.  C.  624,  is 
like  our  case  in  one  or  two  respects.  Mr* 
Robt.  E.  Troy  devised  all  of  his  property  to 
his  wife  during  her  life,  with  remainder  to 
his  son,  Alexander  Troy,  but  provided  that 
his  w^ife  should  have  the  power  to  sell  any 
part,  or  all,  of  it,  as  she  might  deem  proper 
Vn  the  exercise  of  her  judgment.  It  was 
held  that  this-  was  a  power  appurtenant,  and 
the  estate  created  by  the  exercise  of  it  took 
effect  out  of  her  life  estate  as  well  as  out 
of  the  remainder,  and  that  the  exercise  of 
this  right  vested  in  the  purchaser  an  estate 
in  fee  simple,  and  he  was  not  bound  to  see 
to  the  application  of  the  purchase  money. 
See,  also,  to  the  same  effect,  Parks  v.  Robin- 
son, 138  N.  O.  269,  50  S.  E.  649;  Wright  v. 
Westbrook,  121  N.  O.  156,  28  S.  R  298; 
White  V.  White,  21  Vt.  250;  Underwood  v. 
Cave,  176  Mo.  1,  75  S.  W.  451.  We  are  of  the 
opinion  that  the  terms  of  this  will  more 
clearly  express  the  intention  to  confer  a  pow- 
er of  sale  upon  the  wife  at  her  discretion 
than  those  contained  in  the  wills  construed  in 
the  cases  we  have  cited. 

We  have  given  the  same  construction  as 

herein  indicated  to  this  will,  at  this  term, 

in  Makely  y.  Shore,  95  S.  E.  51,  where  the 

Chief  Justice  says: 

"The  will  not  only  gives  the  property  to  the 
wife  for  her  life  with  *complete  control*  to  sell 
and  divide  the  same,  but  gives  her  the  right  to 
appoint  the  propertv  to  the  grandchildren  in- 
stead of  to  the  cbilaren,  subject  only  to  giving 
the  children  a  'support'  from  the  property." 

The  learned  Judge  decided  correctly  upon 
the  facts  stated  in  the  case,  and  this  af- 
firms the  judgment. 

Affirmed. 
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STATE  V.  NEVILLE.     (No.  241.) 

(Supreme  Court  of  North  Carolina.     Feb.  20, 

1918.) 

1.  Criminal  Law   ^=»393(3)  —  Bvide^jce— 
Constitutional  Rights. 

In  a  prosecution  for  rape,  it  was  not  an 
infringement  of  defendant's  constitutional  pro- 
vision that  on  the  day  following  the  crime  he 
was  brought  and  placed  in  a  position  at  the 
window  of  prosecutrix's  residence  which  accord- 
ing to  her  statement  corresponded  to  the  posi- 
tion in  which  the  guilty  person  stood  just  pri- 
or to  the  offense ;  for  that  nd  more  violated  de- 
fendant's constitutional  rights  than  to  require 
him  to*  stand  up  in  court  for  identification. 

2.  Witnesses  <^=s>379(2),  414(2)— Evidence- 
Identification. 

In  a  prosecution  for  rape,  where  it  appear- 
ed that  prosecutrix,  when  accused  was  first  pro- 
duced, did' not  identify  him  as  the  guilty  person, 
ber  statements  on  both  occasions  are  admissible 
to  corroborate  or  contradict  hep  testimony  of 
identification. 

3.  Cbimtnal  LAw  €=s>448(2)— Evidence— Non- 
expert Testimony. 

A  nonexpert  witness  is  qualified  only  to 
testify  as  to  the  facts  and  the  exclusion  of  a 
question  as .  to  whether  she  would  have  heard 
anybody  in  her  kitchen  is  not  error. 

4.  Criminal   I^w   ^=s>1  120(3)— Appeal— Ex- 
clusion OF  Testimony. 

Where  the  record  did  not  show  the  answer 
which  a  witness  would  have  given  had  not  the 
question  been  excluded  and  did  not  demonstrate 
its  relevancy,  the  exclusion  of  the  question  can- 
not be  reviewed. 

5.  Criminal  Law  ^=»il78—ApPKAi/— Excep- 
tions. 

Under  rule  34  (165  N.  C.  551,  81  S.  E.  xii) 
exceptions  not  presented  in  the  brief  are  aban- 
doned. 

6.  Witnesses  ^=»344(1)— Proop  of  Charac- 
ter. 

Proof  of  character  must  be  elicited  by  gen- 
eral questions,  but  not  specific  statements. 

7.  Witnesses   <J=>266— Examination— Cross- 
Examination. 

A  party  cannot  cross-examine  his  own  wit- 
ness. 

8.  Criminal    Law    €=>11(59(1)  —  Appeal  — 
Harmless  Error. 

In  a  prosecution  for  rape,  evidence  that  hus- 
band of  prosecutrix  stated  to  the  chief  of  police 
that  he  believed  accused  was  the  right  man, 
which  was  offered  in  corroboration  of  his  tes- 
timony to  that  effect,  was  in  any  view  harmless. 

9.  Rape  «=>57(1,  2)— Evidenci&-^ury  Ques- 
tion. 

In  a  prosecution  for  rape,  questions  whether 
the  offense  was  committed  and  whether  accus- 
ed was  the  guilty  person  held,  under  the  evi- 
dence, for  tiie  jury. 

10.  Criminal  Law  ^=>824(10)  —  Trial— Re- 
quest FOR  Instructions. 

VVhere  the  court  incorrectly  stated  the  posi- 
tion of  defendant  with  respect  to  the  testi- 
mony of  the  prosecuting  witness,  defendant 
should  request  a  charge  correctly  stating  his 
position. 

11.  Criminal    Law    ^=!>  1083  —  Appeal— Ad- 
vancing Cause  on  Docket. 

Where  accused  was  convicted  in  October, 
and  the  next  term  of  the  Supreme  Court  was 
the  spring  term,  his  appeal  was  properly  taken 
to  such  term,  and  the  state  could  under  no  cir- 
cumstances compel  a  docketing  of  the  case  in 
advance  of  the  date  fixed  by  law. 


12.  Criminal  Law  <©=»1099(G)  —  Appeal  — 
Service  of  Case. 
Revisal  1905,  §  3277,  declares  that  appeals 
in  criminal  cases  shall  be  settled  as  provided  in 
civil  actions.  Section  591,  applicable  to  civil 
actions,  provides  that  the  appellant  shall  cause 
to  be  prepared  a  concise  statement  of  the  case ; 
that  a  copy  shall  be  served  on  the  respondent 
within  15  days  from  the  entry  of  the  appeal  tak- 
en; that  within  10  days  after  such  service  the 
respondent  shall  return  the  copy  with  his  ap- 
proval ol*  specified  amendments  indorsed  or  at- 
tached; that,  if  the  case  be  approved  by  the 
respondent,  it  shall  be  filed,  and  if  returned  with 
objections,  the  appellant  shall  immediately  re- 
quest the  judge  to  fix  a  time  and  place  for  set- 
tling the  case,  and  that  the  judge  shall  forth- 
w^ith  notify  the  attorneys  to  appear  before  him 
for  that  purpose  wi^thin  a  certain  time  and  place 
within  the  district  which  shall  not  be  more 
than  20  days  after  the  receipt  of  the  request. 
Held,  that  in  criminal  cases  the  solicitor  who 
represents  the  state  may  by  agreement  extend 
the  time  for  service  of  the  case  on  appeal,  for 
if  the  solicitor  could  not  grant  an  extension,  he 
could  not  expect  to  secure  extension  when  neces- 
sary, and  such  a  determination  is  particularly 
applicable  where,  though  the  time  was  extended, 
the  case  was  settled  within  the  t>eriod  allowed 
by  statute. 

Clark,  C.  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Connor,  Judge. 

Earle  Neville  was  convicted  of  rape,  and 
sentenced  to  'death,  and  he  appeals.  Af- 
firmed. 

W.  B.  Jones  and  A.  T.  Shaw,  both  of  Ra- 
leigh, for  appellant.  The  Attorney  General 
and  R.  H.  Sykes,  of  Durham,  for  the  State. 

CLARK,  C.  J.  The  crime  of  which  the 
prisoner  was  charged  and  convicted  was  com- 
mitted on  Mrs.  Sybil  Sealey  at  her  residence 
in  the  suburbs  of  the  city  of  Raleigh  on  the 
night  of  September  19,  1917.  She  testified 
that  she  was  alone  with  her  three  young  chil- 
dren about  11  o'clock  at  night,  her  husband 
not  being  at  home.  It  is  unnecessary  to  nar- 
rate the  details  further  than  to  point  the 
exceptions  of  law  which  are  presented  for 
our  consideration. 

The  counsel  for  the  prisoner,  in  the  argu- 
ment here,  presented  with  ability  and  force- 
fully the  objections  urged  in  behalf  of  their 
client  But  after  giving  full  consideration 
to  their  argument  we  are  convinced  that  the 
prisoner  has  had  a  fair  trial  and  that  there 
is  no  just  ground  for  exception. 

[1]  The  exception  chiefly  pressed  is  that 
the  prisoner  was  taken  to  the  home  of  the 
woman  assaulted  the  day  following  the  crime 
and  placed  in  a  position  at  the  window  which 
corresponded  to  the  position  in  which  tfe 
party  committing  the  crime,  according  to  tes- 
timony of  Mrs.  Sealey,  was  standing  just 
prior  to  the  commission  of  the  crime;  and 
in  that  position  he  was  identified  by  her. 
The  argument  for  the  prisoner  is  that,  being 
placed  In  such  position,  he  was  forced  to 
furnish  evidence  against  himself  in  violation 
of  his  constitutional  rights  and  privileges. 
This  proposition,  how^ever,  has  been  repeat* 
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edly  decided  against  siicli  contention  in  this 
and  other  courts.  It  was  no  more  a  violation 
of  the  constitutional  rights  of  the  prisoner 
to  present  him  to  Mrs.  Sealey  for  identifica- 
tion in  the  place  where  the  perpetrator  stood 
than  to  make  him  stand  up  in  court  for  the 
same  purpose.  Indeed,  it  was  fairer  to  him 
to  present  him  to  her  amid  the  surroundings 
where  the  occurrence  took  place.  Moreover, 
unless  she  identified  him,  there  \vas  no 
ground  to  hold  him  in  Jail.  The  correctness 
of  her  identification  was  a  matter  for  the 
Jury. 

In  State  v.  Graham,  74  N.  C.  646,  21  Am. 
Rep,  493,  Judge  Rodman,  for  the  court,  said: 

"The  first  exception  is  because  the  judge  per- 
mitted the  officer  who  had  the  prisoner  in  cus- 
tody to  testify  that  he  made  the  prisoner  put 
bis  foot  in  the  tracks  found  in  the  prosecutor's 
field,  and  that  his  foot  fitted  the  tracks  perfect- 
ly. It  is  argued  that  making  the  prisoner  put 
his  foot  in  the  track  was  procuring  evidence  by 
duress,  and  the  case  of  State  v.  Jacobs,  5  Jones, 
259  [50  N.  O.  259],  is  cited.  The  object  of  all 
evidence  is  to  elicit  the  truth.  Confessions 
which  are  not  voluntary,  but  are  made  either 
under  the  fear  of  punishment  if  they  are  not 
made,  or  in  the  hope  of  escaping  punishment  if 
they  are  made,  are  not  received  as  evidence,  be- 
cause experience  shows  that  they  are  liable 
to  be  infiuencd  by  those  motives,  and  cannot  be 
relied  on  as  guides  to  the  truth.     But  this  ob- 

i'ection  will  not  apply  to  evidence  of  the  sort 
lefore  us.  No  fears  or  hopes  of  the  prisoner 
could  produce  the  resemblance  of  his  track  to 
that  found  in  the  cornfield.  This  resemblance 
was  a  fact  calculated  to  aid  the  jury  and  fit  for 
their  consideration." 

"Evidence  of  this  sort  is  called  by  the  civilians 
*real  evidence,'  is  always  admissible,  and  is  of 
greater  or  less  value  according  to  the  circum- 
stances. In  Best  on  Evidence,  |  1S3,  the  follow- 
ing instances  of  its  value  are  given:  'In  a  case 
of  burglary,  where  the  thief  gained  admittance 
into  the  house  by  opening  the  window  with  a 
penknife,  which  was  broken  in  the  attempt, 
and  a  part  of  the  blade  left  sticking  in  the 
window  frame,  a  broken  knife,  the  fragment 
of  which  corresponded  with  that  in  the  frame, 
was  found  in  the  pocket  of  the  prisoner.  So, 
where  a  man  was  found  killed  by  a  pistol,  the 
wadding  in  the  wound  consisted  of  a  part  of 
a  printed  paper,  the  corresponding  part  of 
which  was  found  in  the  pocket  of  the  prisoner. 
In  another  case  of  murder,  a  patch  on  one  knee 
of  the  prisoner's  breeches  corresponded  with  an 
impression  found  on  the  soil,  close  to  the  place 
where  the  murdered  body  lay.  In  a  case  of  rob- 
berv,  the  prosecutor,  when  attacked,  struck  the 
robber  on  the  face  with  a  key,  and  a  mark  of  a 
key  with  corresponding  wards  was  visible  on  the 
face  of  the  prisoner,'  etc.  Similar  instances 
might  be  cited  indefinitely.  The  exception,  how- 
ever, is  that  the  officer  made  the  prisoner  put 
his  foot  in  the  track  in  order  to  trst  the  resem- 
blance. It  has  been  seen  that  this  could  not 
alter  the  fact  of  the  resemblance,  which  is  the 
only  matter  that  would  have  weight  as  evi- 
dence." 

In  State  v.  Thompson,  IGl  N.  C.  2.'5S,  7G  S. 
E.  249,  the  following  testimony  was  found  to 
be  admissible: 

"Clifford  Fowler,  witness  for  the  state,  testi- 
fied in  regard  to  the  tracks  found  outside  the 
window  and  to  following  thom  to  the  house  of 
the  i)risoner.  He  stated  that,  when  the  coron- 
er's jury  was  at  the  house  of  the  deceased,  the 
prisoner  went  to  the  house  with  his  gun  and 
was  put  in  the  tracks,  and  that  the  prisoner  was 
of  sufficient  height  to  have  fired  the  gun.     He 


was  then  asked,  *Tell  how  the  prisoner  acted 
in  taking  these  measurements,'  to  which  wit- 
ness answered,  'I  like  not  to  have  got  him  up 
there;  he  didn't  want  to  ro  there  at  all.  Q. 
What  did  he  do?  A.  Some  one  handed  me  a 
gun.  I  took  him  around  to  the  window  and 
handed  him  the  gun.  I  said,  "Sam,  get  up  there; 
I  want  to  see  if  you  are  high  enough  to  do  the 
shooting."  I  said,  "You  must  take  the  gun."  He 
did,  and  stepped  up  and  put  the  gun  over  his 
shoulder.  I  said,  "Put  it  to  the  shoulder  just 
like  you  were  going  to  shoot  it"  He  fetched  the 
gun  up  and  did  like  this  (witness  crouches 
down).  He  put  his  feet  within  three  or  four 
inches  of  the  track.  I  said,  "Measure  it  and 
put  your  gun  up  there."  The  gun  looked  like 
It  might  have  been  that  distance,  about  seven 
inches  from  the  window.  Q.  State  to  the  jury, 
after  he  put  it  on  his  shoulder  and  pointed,  if 
you  got  behind  and  sighted  to  see  where  it  sight- 
ed with  reference  to  where  deceased  was  sitting. 
A.  It  was  on  a  line,  and  the  shot  was  on  the 
line.'    ♦    •    ♦ 

"The  testimony  of  the  constable,  giving  the 
result  of  the  observation  of  the  prisoner  stand- 
ing at  the  window  and  pointing  his  gun  in  the 
direction  in  which  it  is  known  that  the  deceased 
was  at  the  time  he  was  shot,  is  a  physical  fact 
or  condition  as  to  which  he  could  testify  as  in 
the  case  of  the  comparison  of  shoes  and  foot- 
prints.   Wigmore  on  Ev.  §§  2263,  2265." 

State  V.  Graham,  supra,  was  approved  in 
State  V.  Mallett,  125  N.  C.  725,  34  S.  B.  651. 
which  on  w'rlt  of  error  was  approved  by  the 
United  States  Supreme  Court  in  181  U.  S. 
589,  21  Sup.  Ct  730.  45  L.  Ed.  1015,  which 
United  States  decision  is  printed  in  128  N. 
C.  619.  The  above  and  other  cases  are  cited 
with  approval  in  State  v.  Lowry,  170  N.  Ob 
733,  734.  87  S.  E.  62. 

Exception  on  this  ground  was  not  taken  on 
the  trial,  but  in  our  discretion  we  have  per- 
mitted it  to  l>e  entered  here  and  argued. 

[2]  The  prisoner's  counsel  also  urged  that, 
when  the  prisoner  was  presented  to  Mrs. 
Sealey  the  same  night  the  crime  was  commit- 
ted, she  was  not  so  positive  of  his  identity, 
but  the  next  day,  a  crowd  being  present,  she 
identified  him  fully.  This  was  a  matter  lor 
the  Jury,  and  was  doubtless  fully  argued  be- 
fore them  by  his  able  counsel.  The  fact  that 
when  presented  to  her  the  first  time  she  was 
not  so  clear  as  to  the  identity  of  the  prisoner 
certainly  is  not  a  matter  of  which  the  prison- 
er can  complain.  It  was  to  his  interest,  and 
not  to  his  harm,  that  this  matter  was  brought 
out.  What  she  said  on  both  occasions  was 
competent  to  corroborate,  or  contradict,  her 
testimony  of  identification  of  the  prisoner  at 
the  trial. 

[3-5]  Zilphia  Jones,  the  witness  for  the 
prisoner,  at  whose  house  they  found  the  hat 
or  cap  alleged  to  be  worn  by  the  prisoner  at 
the  time  the  crime  was  committed,  testified 
regarding  the  premises  where  she  lived,  and 
stated  that  "nobody  could  have  gotten  in  at 
the  kitchen  unless  they  had  unlatched  the 
door  and  pushed  it  open."  The  counsel  for 
prisoner  then  proposed  to  ask  this  question, 
"Do  you  think  you  would  have  heard  any- 
body there?  "  The  court  sustained  the  objec- 
tion by  the  state  and  excluded  the  question. 
The  witness  had  not  qualified  as  an  expert 
and  there  was  no  ground  to  except  her  from 
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the  general  rule  that  a  witness  may  testify 
only  to  facts.  State  t.  McLaughlin,  126  N. 
O.  1080,  35  S.  E.  1037.  She  was  not  express- 
ing an  impression  created  on  her  mind  as  to 
what  she  saw  (State  v.  McDowell,  129  N.  C. 
524,  39  S.  B.  840),  but  was  asked  simply  an 
abstract  question,  as  to  what  she  thought  as 
to  the  extent  to  which  sound  could  be  heard 
at  that  place.  Besides,  there  Is  not  set  out 
what  answer  the  witness  would  have  given 
nor  its  relevancy.  State  v.  Rhyne,  109  N.  C. 
794,  13  S.  E.  943.  This  and  several  other  ex- 
ceptions are  abandoned  by  being  omitted  in 
the  brief.  Rule  34  (164  N.  C.  551,  81  S.  E. 
xii). 

[6,  7]  Exception  2  is  that  a  witness  on  be- 
ing asked  as  to  the  character  of  Olivia  Bau- 
com,  a  witness  for  the  prisoner,  stated  that 
he  had  never  heard  any  one  say  anything 
about  her  character.  Counsel  then  asked, 
"You  never  heard  her  character  discussed?*' 
The  court  excluded  this  question,  but  the 
witness,  being  further  questioned,  stated  that 
"her  character  was  good."  The  court  also 
proi)erly  excluded  a  question  to  the  same 
witness  as  to  the  character  of  Olivia  Baucom, 
"What  did  you  hear  your  sister  say  about 
her?"  Proof  of  character  must  be  elicited 
by  general  questions,  but  not  by  specific  state- 
ments (State  V.  Halrston,  121  N.  C.  579,  28 
S.  E.  492),  nor  can  a  party  thus  cross-examine 
his  own  witness.  The  other  exceptions  down 
to  8  require  no  discussion,  and  were  doubt- 
less taken  out  of  "abundant  caution/' 

[8,  9]  Exception  8  is  that  the  witness  Sea- 
ley  (the  husband)  testified  that  he  had  said 
to  Capt.  Brown  of  the  police,  "I  believe  you 
have  got  the  right  man."  This  was  in  cor- 
roboration of  his  testimony  and  In  any  view 
was  harmless.  Few  of  the  other  exceptions 
require  any  discussion  for  the  case  turned 
upon  tho  testimony  of  the  woman  as  to 
whether  tlit*  crime  was  committed,  and,  if  so, 
as  to  the  identity  of  the  prisoner.  These 
were  matters  eminently  for  the  jury. 

[10]  The  court  in  stating  the  contention  of 
defendant's  counsel  said: 

That  he  did  "not  understand  that  it  is  con- 
tended that  Mrs.  Sealey  has  knowinglv  and  in- 
tentionally testified  falsely  as  to  the  identifica- 
tion, hut  that  she  is  mistaken.  The  defendant 
contendH  that  upon  all  the  evidence  Mrs.  Sealey 
is  greatly  interested,  and  naturally  so,  about 
this  unfortunate  episode,*'  etc. 

If  the  court  erred  in  saying  this,  counsel 
should  have  asked  him  to  state  their  conten- 
tion correctly,  nor  can  we  consider  the  excep- 
tion now  taken  to  the  charge  as  to  matters 
in  regard  to  which  the  court  was  not  asked 
to  charge. 

The  entire  charge  shows  a  careful  regard 
of  the  rights  of  the  prisoner  and  reiterates 
at  its  close  the  following  which  had  been  pre- 
viously stated  in  effect  in  the  course  of  the 
charge: 

"In  passing  upon  this  evidence,  I  instruct 
you  that  you  ou;;ht  to  give  full  force  and  effect 
to  the  great  principle  which  prevails  in  our 
criminal  |>rocednre  that  any  and  every  man 
charged  with  crime  is  presumed  to  be  innocent ; 


that  is,  from  the  very  moment  he  is  put  on  trial 
and  up  until  you  render  your  verdict,  he  is 
presumed  to  be  innocent.  The  protection  with 
which  the  law  thus  surrounds  nim  cannot  be 
taken  away  from  him  until  the  state  has  satis- 
fied you,  thoroughly  by  evidence,  beyond  a  rea- 
sonable doubt,  of  all  the  facts  necessary  to  be 
found  by  the  jury  in  order  to  establish  guilt  of 
the  defendant.  Now,  gentlemen,  counsel  have 
argued  to  you,  and  argued  to  you  correctly, 
that  the  law  is  that  unless  you  are  satisfied 
beyond  a  reasonable  doubt  oi  the  guilt  of  this 
defendant  that  you  ought  to  return  a  verdict 
of  not  guilty." 

After  full  consideration  of  all  the  excep- 
tions, the  court  finds  no  error.  And  now, 
speaking  for  myself  only,  and  not  for  the 
court: 

In  State  v.  Trull,  169  N.  C.  370,  85  S.  E. 
133,  we  called  attention  to  the  fact  that  the 
appeal  ought  to  have  been  doclceted  at  the 
preceding  term,  and  that  the  consent  to  the 
extension  of  time  by  the  solicitor  "was  an 
Irregularity  and  was  beyond  his  authority." 
In  this  case,  if  the  statute  had  been  com- 
plied with,  this  appeal  would  have  been  dock- 
eted in  time  to  have  been  heard  at  the  "end 
of  the  docket"  at  last  term.  Rule  6  (164  N. 
C.  432  [Anno.  Ed.]  81  S.  E.  vlll). 

Revlsal,  §  591,  requires  that  the  statement 
of  the  case  on  appeal  should  be  "served  on 
the"  solicitor  "within  15  days,"  who  shall 
return  the  case  with  his  exceptions,  if  any, 
"within  10  days,"  and  that  "the  appellant 
shall  immediately  request  the  judge  to  fix  a 
time  and  place  for  settling  the  case,"  who 
shall  "forthwith  notify  the  attorneys  ♦  ♦  • 
which  time  shall  not  be  more  than  20  days 
from  the  receipt  of  such  request,  and  that 
at  the  time  and  place  stated,  the  Judge  shall 
settle  and  sign  the  case,  and  ♦  •  •  file  a 
copy  in  the  office  of  the  clerk,"  who  shall 
within  20  days  transmit  the  transcript  to 
the  Supreme  Court.  The  special  term  be- 
gan October  8th.  The  sentence  and  appeal 
were  entered  October  13th.  With  reason- 
able diligence  the  case  could  have  been  dock- 
eted at  last  term  in  time  to  have  been  heard 
and  disposed  of  at  the  call  of  the  end  of  the 
docket,  even  If  the  entry  "by  consent  30  days 
to  serve  case  and  30  days  to  serve  counter 
case"  had  been  valid.  But  we  have  repeat- 
edly held  that  the  timd  fixed  by  the  statute 
cannot  be  extended  by  the  judge  (Cozart  v. 
Assurance  Co.,  142  N.  C.  25,  55  S.  E.  411, 
and  cases  cited;  Gupton  v.  Sledge,  161  N.  C. 
215,  76  S.  E.  527),  and  we  intimated  very 
plainly  that  it  is  not  advisable  that  it  should 
be  done  by  counsel  In  civil  cases,  and  that 
the  solicitor  is  without  authority  to  extend 
the  time  any  more  than  the  judge  could 
(State  V.  Trull,  supra). 

It  Is  in  the  interest  of  justice  that  crimi- 
nal actions  especially  should  be  disposed  of 
promptly.  Speedy  disposal  of  cases  is  recog-^ 
nized  In  Magna  Carta  as  a  right  of  the  de- 
fendant. It  is  no  less  the  right  of  the  state 
In  all  criminal  proceedings.  If  delay  Is  nec- 
essary for  a  defendant  to  procure  a  fair 
trial  before  the  jury,  that  is  a  matter  vested 
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in  the  discretion  of  tlie  trial  judge  for  which 
he  bears  the  respousibility,  if  the  delay  is 
unnecessarily  granted.  But  there  can  be  no 
reason  why  after  the  trial  there  should  be 
delay  in  settling  and  transmitting  the  case 
on  appeal  beyond  the  time  allowed  by  law 
except  the  convenience  of  counsel,  which  can- 
not avail  against  the  express  and  the  clear 
intent  of  the  law. 

On  this  occasion  the  prisoner,  a  negro, 
was  charged  and  imprisoned  for  rape  upon 
a  respectable  white  woman  in  her  little  resi- 
dence on  the  edge  of  Raleigh,  where  she 
was  alone  with  her  three  little  children. 
The  Governor  of  the  state  was  called  out  of 
his  bed  at  midnight  to  face  a  crowd  of  men 
who  were  assaulting  the  jail  in  Raleigh  to 
take  the  prisoner  out  and  execute  him  sum- 
marily. Their  motive  was  because  they  fear- 
ed that  by  the  dilatoriness  of  justice,  if  not 
its  uncertainty,  the  preventive  and  needed 
protection  of  prompt  and  certain  punishment 
against  such  crimes  would  be  lost.  The 
Governor  thought  such  was  their  motive,  for 
he  pledged  those  men  that  "a  special  term 
w^ould  be  at  once  called,  the  man  promptly 
tried,  and,  if  foimd  guilty  beyond  a  reason- 
able doubt  by  a  jury  of  12  men,  he  should 
be  promptly  executed."  The  Governor  kept 
his  word.  A  special  term  was  at  once  called 
in  the  shortest  time  allowed  by  law.  A 
judge  from  another  district  was  sent  here 
to  hold  the  term.  Grand  jurors  and  Jurors 
were  called  here  at  great  inconvenience  to 
themselves  and  the  expense  of  the  term  was 
incurred  to  redeem  the  Governor's  pledge. 
The  writer  has  not  investlgjiied  nor  does  he 
seek  to  apportion  or  place  the  blame,  but  it 
is  certain  that  the  pledge  was  frustrated 
and  the  object  of  the  extra  term  not  attain- 
ed. If  the  law  in  regard  to  time  in  settling 
the  case  had  been  observed,  it  would  have 
been  docketed  and  disposed  of  before  court 
adjourned  on  December  23d.  The  trial  be- 
gan October  8th,  and  the  appeal  was  taken 
October  13th.  Two  months  and  eleven  days 
elapsed  between  those  dates,  which  was 
ample  time  if  the  statute  had  been  complied 
with  in  which  to  settle  and  send  up  the  case 
on  appeal. 

Courts  ar€i  not  above  public  criticism. 
Their  officials  are  servants  and  agents  of 
the  people,  and,  like  the  centurion,  they  are 
"under  authority  and  the  law,"  and  not 
above  it.  The  writer,  like  any  other  citizen, 
has  a  right  to  notice,  and,  as  Chief  Justice 
of  this  court,  it  is  his  duty  to  call  attention 
to  any  defects  or  inefficiency  in  the  admin- 
istration of  justice.  The  object  is  not  to 
censure  any  official,  but,  as  in  Trull's  Case, 
to  prevent  repetition  of  prejudicial  delays  in 
the  courts.  The  Constitution  prescribes  that 
the  Supreme  Court  has  supervisory  power 
and  control  over  the  inferior  courts,  which 
makes  this  court  to  a  certain  extent  respon- 
sible If  such  defects  as  are  brought  to  our 
attention  are  passed  by  unnoticed,  and  there- 
fore with  our  quasi  approval. 


Of  what  avail  will  any  promise  on  such 
occasions  be  hereafter  w^hen  the  pledge  of 
the  Governor  of  the  state  made  in  the  capital 
city  has  thus  amounted  to  nothing  except 
useless  expense  to  the  public  and  added  com- 
pensation to  officials  for  the  extra  term? 
Such  offenders  need  never  fear  speedy  pun- 
ishment, and  lonely  women  will  have  no  pro- 
tection from  the  brute's  fear  thereof.  In 
view  of  such  consequences,  this  matter 
should  not  pass  unnoticed.  There  is  no  de- 
sire to  criticize  any  one  official,  for  they 
must  adjust  the  responsibility  among  them- 
selves, but  to  condemn  the  fact 

In  State  v.  Cameron,  ItiG  N.  C.  385-387, 
81  S.  E.  748,  I  called  attention  to  the  fact 
that  the  administration  of  justice  in  tills 
state  was  dilatory  and  inefficient  as  regards 
capital  offenses,  with  the  result  that  in  some 
years  we  had  had  twice  as  many  criminals 
executed  by  lynch  law  as  by  the  courts,  and 
that  we  had  annually,  according  to  the  At- 
torney General's  reports,  20  times  as  many 
capital  cases  in  this  state  in  proportion  to 
population  as  in  London,  with  its  heterogene- 
ous population  from  all  quarters  of  the  globe, 
and  that  our  percentage  of  homicides  \a 
greater  even  than  in  Sicily,  notwithstanding 
its  "Black  Hand"  and  "Mafia."  I  exonerated 
then,  as  I  do  now,  my  Associates  from  any 
responsibility  for  thus  discharging  what  1 
believed  my  duty.  The  facts  I  there  stated 
are  not  denied.  Since  then  throughout  the 
country  the  state  and  American  bar  associ- 
ations and  many  judges  and  law-writers 
have  felt  the  necessity  of  giving  ear  to  the 
growing  dissatisfaction  with  the  courts  and 
of  discarding  the  technicalities  and  unneces- 
sary delays  which  have  brought  them  under 
criticism.  There  has  been  some  slight  bet- 
terment in  the  trial  of  capital  cases  in  this 
state  by  some  reduction  in  the  enormous 
disproportion  of  peremptory  challenges  whicli 
has  always  made  it  impossible  with  us  to 
convict  any  man  of  a  capital  offense  if  pos- 
sessed of  influence  and  of  means  to  retain  in- 
fluential counsel. 

The  defect  in  this  case  has  been  in  the 
usual  "senatorial  courtesy"  which  puts  the 
convenience  of  counsel  and  officials  above 
duty  to  the  public.  In  this  case,  unlike  the 
Trull  Case,  there  was  notice  to  the  public, 
and  especially  to  the  court  officials,  that  the 
Governor,  by  calling  a  special  term,  deemed 
that  the  public  interests  required  prompt  ac- 
tion, and  that,  if  found  guilty,  the  prisoner 
should  be  promptly  executed,  which,  of 
course,  called  for  prompt  review  on  appeal 
of  any  exceptions  of  law  taken  at  the  trial 

Nothing  is  more  destructive  of  the  social 
order  than  lynching;  nothing  that  is  more 
completely  anarchy  than  this  taking  human 
life,  not  by  authority  of  law.  When  the  Em- 
peror Galba  was  told  by  one  of  his  adher- 
ents that  he  had  slain  the  leader  of  an  in- 
surrection against  him,  the  stern  Roman 
asked,  "Who  ordered  you?"  The  prevalence 
of  lynching  in  this  state  has  been  known  to 
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all  men,  outside  of  our  borders  as  well  as 
within,  yet  there  are  those  who  think  it 
should  not  be  mentioned  by  the  courts  be- 
cause (in  their  opinion)  it  is  little  short  of 
sacrilege  to  admit  the  inefficiency  ef  offi- 
cialdom which  is  responsible  for  It  Nothing 
can  prevent  some  crime  occurring,  but 
promptness  and  certainty  of  punishment  can 
reduce  it  to  a  minimum.  As  long  as  human 
nature  is  what  It  is,  whenever  men  see  that 
their  courts  do  not  repress  crime  by  prompt- 
ness and  certainty  of  punishment,  or  believe 
that  the  pardoning  power  Is  overexerclsed, 
men  will,  on  occasions  of  sufficient  impor- 
tance, take  the  law  in  their  own  hands,  to 
secure  the  protection  which  the  courts  ought 
to  give  them. 

This  brutal  crime  was  committed  on  Sep- 
tember 19,  1917.  It  Is  now  more  than  five 
months,  and  the  man  who  the  jury  have 
found  committed  the  crime  is  still  unpun- 
ished. The  certificate  of  this  opinion  will 
not  go  down  in  regular  course  till  the  first 
Monday  in  J^Iarch.  The  Governor,  according 
to  custom,  may  assign  80  days  before  execu- 
tion, which  will  take  place  therefore  after 
nearly  seven  months'  delay.  By  the  combin- 
ed power  of  an  illegal  mob  and  the  Governor 
a  trial  was  had  within  a  reasonable  time,  but 
has  had  no  effect  on  the  dilatorlness  of  the 
courts.  There  was  no  haste  in  the  trial,  and 
this  court  has  found  no  error  was  committed 
in  its  conduct.  But  an  execution  delayed  for 
seven  months  does  not  produce  the  deterrent 
effect  of  promptness  in  the  punishment  of  the 
guilty. 

The  victim  of  this  brutal  crime  was  not  the 
wife  of  a  banker,  a  lawyer,  or  a  rich  man, 
with  'attendants  around  her.  to  prevent  the 
possibility  of  its  occurrence.  She,  like  many 
thousands  of  good  women  throughout  the 
state,  was  left  alone  with  her  little  children 
during  her  husband's  absence  at  his  work. 
They  need  the  protection  of  the  terror  of  a 
prompt  and  speedy  execution  of  the  law; 
and  that  should  not  be  withheld  for  the  con- 
venience of  counsel  or  by  tlie  easy  indiffer- 
ence of  officials. 

As  a  Legislature  is  to  be  elected  this  year, 
it  is  a  matter  for  their  consideration  whether 
regulations  shall  not  be  prescribed  for  the 
more  prompt  sending  up  of  appeals  in  crimi- 
nal cases,  and  this  court  might  prescribe 
regulations  for  the  mote  Immediate  sending 
down  the  certificate  in  cases  of  this  kind,  for 
the  protection  of  the  women  of  the  state,  and 
indeed  in  all  capital  cases.  So  necessary  is 
promptness  as  a  deterrent  of  crime  that  in 
England  an  act  of  Parliament  requires ,  that 
the  appeal  in  every  criminal  case  must  be 
docketed  within  10  days  after  trial,  and  ordi- 
narily the  court  renders  its  decision  in  less 
than  20  days,  and  in  murder  cases  usually  in 
much  shorter  time.  Even  In  Germany  the 
law  retjuires  that  the  argument  on  appeal  in 
criminal  cases  must  be  had  in  the  higher 
court  within  a  fortnight  after  the  verdict, 
and  the  opinion  is  always  promptly  delivered. 


Besides,  the  solicitor  was  not  required  to 
take  the  full  time  allowed  him  to  serve  his 
counter  case  of  10  days,  nor  was  the  judge 
required  to  take  20  days  to  set  a  time  to  set- 
tle the  case  on  ax)p€al,  nor  was  the  clerk  re- 
quired to  take  20  days  in  which  to  transmit 
the  transcript  to  the  Supreme  Court.  These 
were  the  limits.  The  clerk  cannot  withhold 
and  presumably  did  not  hold  the  case  back 
for  prepayment  of  his  costs.  State  v.  Nash, 
109  N.  C.  822,  13  S.  E.  733.  If  the  case  gets 
up  to  the  Supreme  Court  by  economy  of  the 
time  allowed,  it  would  have  been  heard  at 
that. term.  This  is  fully  discussed  in  Cald- 
well V.  Wilson,  121  N.  C.  424,  28  S.  B.  363. 
The  appellant  had  no  power  to  prevent  its 
being  docketed,  for  "an  appeal  is  deemed 
docketed  when  the  transcript  is  received  by 
the  clerk  of  this  court  It  then  becomes  a 
record  of  the  court,  not  subject  to  control  of 
parties  or  counsel.  B  raff  or  d  v.  Reed,  124  N. 
C.  345,  32  S.  E.  726. 

During  the  unnecessary  delay  of  this  case 
on  January  12,  1918,  In  this  county  another 
rape  upon  a  write  woman  by  a  negro  was 
eomraitted.  It  is  probable  that,  if  there  had 
been  prompt  action  in  regard  to  this  case,  the 
subsequent  crime  would  not  have  been  com- 
mitted. If  punishment  does  not  deter  from 
crime,  why  impose  a  capital  sentence  at  all? 

Crimes  of  a  capital  nature  are  always  com- 
mitted under  some  powerful  infiuence,  and 
the  occurrence  of  lynch  law  proves  that  the 
judgment  of  the  common  sense  of  the  people 
is  that  the  terror  of  prompt  investigation  and 
punishment  of  the  guilty  is  necessary  as  a 
deterrent  We  must  either  accept  lynchings 
as  a  permanent  evil  or  prevent  It,  like  other 
countries,  by  making  the  courts  prompt  and 
efficient  In  Uie  punishment  of  crime. 

To  prevent  any  possible  criticism  attaching 
to  my  Brethren,  I  repeat,  In  the  language  of 
the  great  Apostle  to  the  Gentiles,  that: 
"These  things  1  say  for  myself,  and  not  by 
commandment" 

For  the  court  let  it  be  entered  that,  after  a 
careful  review  of  all  the  exceptions  of  the 
prisoner,  we  find  no  error. 

BROWN,  J.  (concurring).  I  concur  In  the 
opinion  of  the  court  rendered  by  the  Chief 
Justice  upon  the  matters  of  law  presented 
upon  the  record,  and  am  clearly  of  opinion 
that  no  error  was  committed  upon  the  trial 
in  the  superior  court  that  justifies  us  in  di- 
recting another  trial. 

With  entire  deference  for  the  opinion  of 
others,  I  do  not  think  that  tiie  record  dis- 
closes that  there  has  been  any  unjustifiable 
delay  In  docketing  the  appeal  In  this  court 
or  that  the  learned  judge  of  the  superior 
icourt  who  presided  at  this  trial  or  the  dill- 
gent  and  able  solicitor  for  the  state  have 
been  guilty  of  any  negligence  or  dereliction 
of  duty  whatever. 

[1 1 J  As  the  case  was  tried  last  October,  un- 
der our  statute  the  appeal  was  properly  tak-. 
en  to  the  succeeding  term  of  the  Supreme 
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Court,  which  is  the  present  term.  By  con- 
sent of  counsel  for  the  prisoner  it  was  ad* 
vanced  and  argued  five  weeks  in  advance  of 
the  regular  call  of  the  seventh  district  The 
solicitor  could  not  compel  the  prisoner's  coun- 
sel to  docket  the  appeal  until  the  present 
term,  and  this  court  could  not  properly  issue 
a  writ  to  compel  such  docketing  in  advance 
of  the  date  fixed  by  law.  If,  however,  the 
appeal  had  been  docketed  here  at  last  term, 
it  could,  have  been  then  heard,  but  there  is  no 
law  compelling  such  advanced  docketing  that 
I  am  aware  of. 

[1 2]  I  am  further  of  opinion  that  the  solici- 
tor has  the  right  to  consent  to  the  enlarge- 
ment of  time  within  which  to  serve  a  case 
on  appeal.  I  do  not  understand  that  TrulVs 
Case  decides  to  the  contrary.  It  holds  that 
the  solicitor  has  no  right  to  consent  to  a 
postponement  of  the  docketing  of  an  appeal 
in  the  Supreme  Court  beyond  the  time  fixed 
by  law.  Formerly  the  statement  of  the  case 
on  appeal  in  criminal  actions  was  prepared 
by  the  judge  (State  v.  Randall,  88  N.  C. 
611)  but  it  is  now  provided  by  statute  (Rev. 
§  3277)  that: 

'The  appeal  sholl  be  perfected  and  the  case 
for  the  Supreme  Court  settled,  as  provided  in 
civil  actions." 

This  change  in  the  law  makes  it  necessary 

to  serve  the  case  on  appeal  on  the  solicitor 

personally,  as: 

"The  solicitor  represents  the  state  in  crimi- 
nal prosecutions,  and  the  statement  of  cases  on 
appeal  in  such  cases  should  be  submitted  to  him 
for  acceptance  or  objection."  State  v.  Camer- 
on, 121  N.  C.  572,  28  S.  E.  139. 

The  solicitor  may  agree  to  a  case  on  ap- 
peal detrimental  to  the  canse  of  the  state, 
and  the  judge  cannot  correct  it,  as  held  in 
State  V.  Chaffin,  125  N.  C.  Cei,  34  S.  E.  516, 
in  which  Clark,  J.,  says: 

''The  case  on  appeal  was  agreed  upon  by  the 
solicitor  and  the  counsel  for  the  defendant. 
Such  being  the  case,  there  is  no  ground  for  ^ac- 
tion by  the  judge  (State  v.  Cameron,  121  N.  O. 
572  [28  S.  E.  139];  Code,  §  1234);  nor  for 
a  certiorari  to  correct  the  case  by  the  judge's 
notes  of  the  evidence  on  file ;  nor  to  permit  the 
judge  to  correct  the  case." 

With  such  absolute  control  over  the  state- 
ment of  the  case  on  appeal,  it  would  be  very 
remarkable  if  the  law  denied  to  the  solicitor 
the  right  to  agree  to  an  enlargement  of  the 
time  when  necessary  to  properly  make  up 
such,  case.  He  has  the  same  power  as  coun- 
sel in  civil  cases,  and  their  right  to  agree  to 
such  extension  of  time  has  never  been  ques- 
tioned. Pell's  Revlsal,  {  591,  and  cases  cited. 
Why,  then,  question  the  right  of  the  solicifor? 
It  is  derived  from  the  same  statute.  The 
existence  of  the  power  is  necessary  to  protect 
the  interests  of  society  and  of  the  state,  as 
the  solicitor  cannot  expect  an  extension  of 
time  if  he  cannot  grant  it,  and  if  the  solicir 
tor  is  always  held  to  10  days  within  which 
to  serve  his  eountercase,  the  case  of  the  de- 


fendant may  be  served  on  him  at  the  begin- 
ning of  a  busy  term  when  he  could  not  give 
it  attention  during  the  ten  days  without 
neglecting  other  duties. 

Again,  there  nas  been  no  delay.  The  ap- 
peal is  here  as  soon  as  it  would  have  been 
if  no  provision  of  the  statute  had  been  waiv- 
ed, and  no  extension  of  time  granted.  The 
prisoner  was  sentenced  to  death  on  October 
13,  1917;  the  papers  for  settlement  of  case 
on  appeal  reached  the  judge  on  December 
8,  1917;  and  the  case  was  settled  on  D&* 
cember  18,  1017,  showing  a  period  of  67  days 
from  the  time  the  appeal  was  taken  until 
the  case  was  settled. 

Under  Revlsal,  §  591,  the  defendant  had 
15  days  within  which  to  serve  his  case;  the 
solicitor  10  days  to  serve  counter  case;  the 
defendant  15  days  to  send  the  papers  to  the 
judge ;  the  judge  20  days  within  which  to  fix 
its  time  for  settling  a  case;  the  clerk  of 
the  superior  court  is  allowed  20  days  within 
which  to  transmit  the  transcript  to  this  court 
(Revlsal,  §  592)— making  a  total  of  80  days 
given  by  the  state  within  which  to  docket 
case  here.  This  would  have  brought  the  rec- 
ord to  this  court  on  January  2,  1918,  some 
10  days  after  its  adjournment  at  fall  term, 
1917. 

It  cannot  be  justly  charged  that  public 
officials  are  derelict  in  their  duty  when  their 
acts  are  well  within  the  statute  enacted  for 
their  direction.  I  know  from  long  experience 
on  the  superior  court  bench  something  of 
the  exacting  nature  of  the  duties  of  that 
office  and  how  little  time  judges  and  solicitors 
have  to  make  up  cases  on  appeal,  a  very 
difficult  and  tedious  character  of  work. 

In  this  case  r  think  the  judge  and  the 
solicitor  acted  well  within  the  authority 
conferred  on  them  by  law,  and  I  know  they 
acted  conscientiously,  and  with  a  desire  to 
serve  the  best  interests  of  the  state.  They, 
too,  have  been  elected  by  the  people,  to 
whom  they  are  responsible,  not  to  this  court, 
and  our  supervisory  jurisdiction  over  other 
courts  is  restricted  by  the  Constitution  (ar- 
ticle^  4,  §  8)  to  the  issuing  of  remedial  writs, 
for  which  no  application  has  been  made,  and 
does  not  extend  to  the  right  to  condemn  pub- 
lic officers,  without  notice  and  when  they 
have  not  been  heard,  and  cannot  defend 
themselves. 

That  our  superior  -court  judges  and  solic- 
itors do  their  full  duty  is  shown  by  the  rec- 
ords of  our  courts  and  the  manner  in  which 
business  is  dispatched  in  them.  There  is  no 
unreasonable  delay  in  the  trial  of  criminal 
cases  in  North  Carolina.  On  the  contrary, 
there  are  few,  if  any,  states  in  the  LAion 
where  they  are  more  rapidly  disposed  of. 

I  am  authorized  to  state  that  Justices 
WALKER,  HOKE,  and  ALLEN  concur  Id 
this  opinion.  * 
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STATE  ▼.  BROWN  et  al.    (No.  9866.) 

(Supreme  Ck>art  of  South  CaroUoa.     Jan.  22, 

1918.) 

1.  Cruojxal  Law  «=9622(2)--TKiAii— Sevsb- 

ANCE. 

In  a  prosecution  for  murder  against  two 
striking  union  men  and  three  nonunion  men, 
severance  on  the  ground  that  the  defenses  of  the 
latter  were  antagonistic  to  the  defenses  of  the 
former  was  properly  denied. 

2.  Homicide    ^=»203(7)  —  Evidence  —  Dying 
Declabations. 

In  a  prosecution  for  murder,  testimony  of  a 
witness  that  deceased  had  stated  to  him  that  two 
defendants  had  cut  him  was  admissible  as  a 
dying  declaration,  where  it  was  shown  that  de- 
ceased apprehended  death  by  stating  to  the  wit- 
ness that  he  was  cut  to  death  and  killed. 

&  Homicide  ^s>203(1) -^  Evidence  —  Dtino 
deci.arati0n8. 
It  is  incumbent  on  tho  party  offering  to  in- 
troduce a  dying  declaration  to  show  that  it  ful- 
fills the  requirements  of  the  law,  and  the  mere 
fact  that  declarations  may  have  been  made  on 
a  previous  occasion  under  such  circumstances  as 
to  render  'them  admissible  is  not  sufficient  to 
show  that  subsequent  dedarations  are  admissi- 
ble. 

4.  Homicide  ^=s>219'— Evidence— Dying  Dec- 
LA&ATI0N8— Impeachment. 
In  a  prosecution  for  murder,  deceased's  dy- 
ing declarations  cannot  be  impeached  by  state- 
ments made  later  by  deceased  to  another  party, 
a  nvrse.  in  a  hospital,  at  another  time,  and  not 
under  shadow  of  impending  death. 

6.  Gbiminal  Law  <8=s>763,  764(23)— Tbial— 
Instbvotion  on  Facts. 
In  a  prosecution  for  murder,  the  charge  that 
in  regard  to  the  jibes  proved  to  have  been  used, 
if  they  were  of  such  a  nature  as  reasonably  to 
cause  one  to  resent  them  by  a  blow,  and  did 
actually  bring  about  that  result,  then  the  party 
Who  had  engaged  in  the  jibes  would  be  preclud- 
ed from  availing  himself  of  the  plea  of  self-de- 
fense was  not  erroneous  as  a  charge  on  the  facts. 

6.  Homicide  ^=»340(3)— Trial— Instructions 
—Charge  on  Law  of  Mutual  Combat. 
In  a  prosecution  for  murder,  charges  relat- 
ing to  the  law  of  mutual  combat,  considered  in 
connection  with  the  entire  charge,  held  too  fa- 
vorable to  defendants  rather  than  prejudicial. 

Fraser,  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County;  Frank  B.  Gary, 
Judge. 

Gordon  Brown,  DoiU  Huggins,  Tom  Har- 
vey, John  Humphries,  and  I.  A.  Williams 
were  convicted  of  manslaughter,  and  Brown, 
Huggins  and  Humphries  appeal.    Affirmed. 

Exceptions  4,  5,  6,  7,  and  8,  directed  to  be 
reported,  were  as  follows: 

(4)  His  honor  erred  in  charging  the  jurv  in 
substance  that  if  the  defendants  agreed  to  nave 
a  fight  and  engaged  in  a  fight  they  are  supposed 
to  have  intended  the  consequences  which  fol- 
lowed from  that  unlawful  act,  from  which  death 
resulted  and  are  equally  responsible.  It  is  sub- 
mitted that  said  charge  was  erroneous;  that 
persons  engaged  in  such  a  fight  are  not  responsi- 
ble for  the  killing  of  another,  unless  it  appears 
to  the  Jury  that  such  death  is  a  probable  con- 
sequence of  such  a  combat. 

<5)  It  is  submitted  that  his  honor  erred  in 
charging  the  jury  upon  the  facts,  in  that  he 
stated  to  the  jury  as  follows:    In  regard  to  the 


f  jibes  that  were  proved  to  be  used  there,  if  they 
were  of  such  a  nature  reasonably  to  cause  one 
to  resent  them  by  a  blow,  and  did  actually 
bring  about  that  result,  then  the  party  who  has 
engaged  in  those  jibes  would  be  precluded  from 
availing  himself  of  the  plea  of  self-defense.  It 
is  submitted:  (a)  That  this  was  a  charge  upon 
the  facts  in  violation  of  article  5,  §  26,  of  the 
Constitution  of  South  Carolina,  in  that  the 
court  thereby  stated  as  a  fact  that  jibes  were 
proved  to  have  been  used;  (b)  that  it  was  er- 
roneous, in  that  it  precluded  the  person  using 
such  jibes  for  pleading  self-defense  after  plac- 
ing himself  in  defense  of  his  friend  or  relative, 
or  upon  resisting  an  attack  made  upon  him  with 
a  deadly  weapon,  which  might  not  have  been  a 
result  reasonably  to  have  been  anticipated  from 
the  use  of  such  jibes;  and  (c)  that  it  was  an 
erroneous  sttiteojcut  of  the  law. 

(G)  His  honoi'  erred  in  charging  the  jury  that 
if  one  comes  to  the  assistance  of  bis  friend  or 
relative,  he  enters  the  combat  upon  the  same 
footing  as  tlie  person  to  whose  assistance  he 
comes  and  under  tl^e  same  legal  status.  It  is 
submitted:  (u)  that  this  was  a  charge  upon  the 
facts  in  violation  of  article  5,  {  20,  of  the  Con- 
stitution, in  that  it  made  the  original  fault  or 
innocence  of  the  friend  or  relative  the  sole  test 
of  the  justification  of  the  person  intervening; 
(b)  it  was  a  question  for  the  jury  to  determine 
whether  or  not,  under  the  circumstances  existing 
at  the  time  of  the  intervention,  the  party  so  in- 
tervening was  justified;  (c)  that  it  was  an  er- 
roneous statement  of  the  law. 

(7)  His  honor  erred  in  charging  that  "if  one 
voluntarily  enters  a  mutual  combat  where  dead- 
ly weapons  are  used,  knowing  that  they  are  be- 
ing used,  and  death  results  to  one  of  the  partic- 
ular parties,  every  one  engaged  in  such  a  combat 
is  equally  guilty  regardless  as  to  whether  he  used 
a  deadly  weapon  or  not,  and  regarxiless  as  to 
whether  he  was  on  one  aide  or  the  other  makes 
no  difference,  and  when  all  are  participating  in 
a  mutual  combat,  all  are  equally  responsible  for 
the  natural  consequences."  It  is  submitted:  (a) 
That  this  was  a  cnarge  upon  the  facts  in  viola- 
tion of  article  5,  §  26,  of  the  Constitution,  in 
that  it  took  from  the  consideration  of  the  jury 
the  special  circumstances  under  which  any  of 
these  defendants  may  have  entered  said  combat ; 
(b)  that  it  was  erroneous  in  that  it  required  the 
jury  to  find  a  party  guilty,  though  he  had  en- 
tered the  combat  with  deadly  weapons  and  sole- 
ly for  the  purpose  of  defending  a  friend  or  rel- 
ative in  imminent  danger;  (c)  that  it  was  an 
erroneous  statement  of  the  law. 

(8)  His  honor  erred  in  charging:  "If  one  of 
the  participants  be  on  one  side  and  the  other 
be  slain  by  participating  in  a  mutual  combat, 
all  are  equally  guilty  of  the  killing."  It  is  sub- 
mitted: (a)  tnat  this  was  a  charge  upon  the 
facts  in  violation  of  article  5,  §  26,  of  the  Con- 
stitution, in  that  it  took  from  the  consideration 
of  the  jury  all  special  facts  and  circumstances 
surrounding  the  entry  of  any  of  the  parties  into 
such  a  mutual  combat;  (b)  that  it  was  errone- 
ous, in  that  it  would  affirm  the  guilt  of  one 
who  entered  into  the  combat  solely  for  the  pur- 
pose of  defending  his  friend  or  relative  mm 
imminent  danger ;  (c)  that  it  was  erroneous,  in 
that  it  would  affirm  the  guilt  of  one  who  entered 
a  combat  the  nature  of  which  was  such  that 
death  was  not  a  probable  consequence  reasona- 
bly to  be  anticipated;  (d)  it  was  an  erroneoua 
statement  of  the  law. 

Cothran,  Dean  &  Cothran,  Haynsworth  & 
Haynsworth,  and  J.  R.  Martin,  all  of  Green- 
ville, for  appellants.  P.  A,  Bonham,  of 
Greenville,  Sol.,  for  the  State. 

GARY,  C.  J.  The  defendants  were  indict- 
ed for  the  murder  of  Davis  fYeize,  and  were 
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convicted  of  manslaughter.  Freize  was  kill- 
ed in  a  general  fight  that  took  place  on  the 
early  morning  of  the  27th  of  November,  1915, 
In  front  of  the  oflice  of  the  Judsou  Mills,  A 
few  days  before  tlie  homicide  took  place,  a 
labor  union  was  organized  among  the  em- 
ployes of  the  mill,  and  soon  thereafter  a 
strike  of  the  weavers  was  called.  A  number 
of  the  employes  joined  in  the  strike,  and  the 
mill  was  closed,  and  so  remained  for  about 
20  days.  On  November  15th,  a  large  major- 
ity of  the  employes  who  had  become  strikers 
returned  for  work,  and  the  mill  again  start- 
ed its  operations.  Those  who  continued  on 
the  strike,  stationed  pickets  along  the  public 
roadways,  about  200  yards  from  the  mill,  for 
the  purpose  of  persuading  the  eraployiSs  to 
join  the  strikers.  There  was  no  trouble  until 
the  morning  of  the  27th  of  November,  when 
a  party  of  the  strikers,  after  failing  in  their 
efforts  to  influence  the  employtSs  to  join 
them,  left  their  post  and  came  past  the  mill 
office,  where  several  of  the  workers  had  gath- 
ered. This  was  in  the  early  morning  while 
it  was  still  dark,  and  a  few  minutes  after 
the  inill  had  commenced  its  work.  The  strik- 
ers and  the  employes  exchanged  a  few  jokes, 
when  the  defendant  Harvey  (one  of  the  strik- 
ers) took  exception  to  some  remarks  that 
were  made  in  regard  to  him,  and  this  led  to 
a  fight  then  and  there,  in  which  about  four 
or  five  strikers  and  an  equal  number  of  em- 
ployes took  part  The  defendants  Harvey 
and  Williams  were  strikers,  and  the  defend- 
ants Brown,  Huggins,  and  Humphries  were 
nonstrikers.  As  the  fight  took  place  while  it 
was  still  dark,  the  testimony  Is  confused  and 
conflicting,  In  regard  to  what  occurred.  Sev- 
eral of  the  combatants  were  severely  cut, 
and  David  Freize  (striker)  was  so  badly  cut 
that  he  did  not  linger  long.  There  was  tes- 
tunony  to  the  effect  that  when  the  fight  com- 
menced, Harvey  had  a  knife,  and  that,  a  by- 
stander (Tidwell)  exclaimed,  **Look  out,  men ; 
Harvey  has  his  knife  open";  that  he  saw 
the  knife,  and  that  Harvey  struck  at  Hum- 
phries with  It.  In  other  words,  there  was 
testimony  tending  to  show  that  those  who 
joined  in  the  combat  knew  that  a  knife  was 
being  used  by  one  of  the  combatants.  The 
defendants  Brown,  Huggins,  and  Humphries 
alone  appealed. 

[1]  These  appellants  made  a  motion  for  a 
severance,  on  the  ground  that  their  defenses 
were  antagonistic  to  the  defenses  of  the  oth- 
er two  defendants;  but  the  motion  was  re- 
fused, and  this  is  made  the  basis  for  the  first 
assignment  of  error.  It  is  only  necessary  to 
cite  the  case  of  State  v.  Wade,  95  S.  C.  387, 
79  S.  E.  106,  to  show  that  the  exception  rais- 
ing this  question  cannot  be  sustained. 

[2]  The  second  exception  is  as  follows: 

"His  honor  erred  in  admitting  the  testimony 
of  the  witness,  Hentlrix  Rector,  to  the  effect 
that  the  deceased,  David  Freize,  had  stated  to 
him,  that  Brown  and  Humphries  had  cut  him, 
it  being  submitted  that  said  testimony  was  hear- 
say, and  that  the  rule  with  regard  to  dying 
declarations    had .  not   been   complied   with,   in 


that  it  did  not  appear  that  said  Freize  was  in 
imminent  danger  of  death,  and  was  without 
hope  of  recovery." 

Hendrix  Rector,  sheriff  of  Greenville  coun- 
ty, testified  as  follows: 

"Was  notified  o*f  the  killing.  Went  to  the 
home  of  Freize  shortly  after  daylight.  •  •  * 
Freize  said,  '1  am  cut  to  death,  and  killed,*  or 
words  to  that  effect.  I  aeked  him  who  were 
connected  with  the  difiiculty.  He  said  Brown 
and  Humphries  had  cut  him." 

The  only  reasonable  interpretation  of  the 
words,  "I  am  cut  to  death,  and  killed,"  Is 
that  the  declarant  realized  that  he  was  at 
the  point  of  death,  and  did  not  have  any 
hope  of  recovery.  It  will  be  observed  that 
he  not  only  stated  that  he  was  cut  to  death, 
but  that  be  was  killed.  The  appellants*  at- 
torneys rely  upon  the  case  of  State  v.  Belch- 
er, 13  S.  C.  459,  in  which  the  court  uses  the 
following  language: 

''Hearsay  is  evidence  of  facts  with  which  the 
witness  is  not  acquainted,  but  which  he  merely 
states  from  the  relation  of  others,  and  is  ad- 
missible for  the  double  reason  that  the  party 
originally  stating  the  facts  does  not  speak  un- 
d^r  oath,  and  the  party  against  whom  the  evi- 
dence is  offered  has  no  opportunity  to  cross- 
examine  the  party  making  the  statements.  The 
only  case  in  the  whole  range  of  the  criminal 
law,  where  evidence  is  admissible  against  the 
accused  without  an  opportunity  of  cross-ex- 
amination is  that  of  'dj'ing  declarations'  in  coses 
of  homicide,  and  they  are  only  admissible  from 
the  necessity  of  the  case,  and  when  made  in 
extremity,  when  the  party  is  at  the  point  of 
death,  iand  is  conscious  of  it,  when  every  hope 
of  this  world  is  gone,  and  every  motive  to  false- 
hood is  silenced  by  the  most  powerful  consid- 
erations to  epeak  the  truth.  For  the  reason 
that  the  admission  of  such  statement  is  excep- 
tional, they  ought  always  to  be  excluded  unless 
they  comiB  within  the  rule  in  every  respect- 
State  v.  Quick,  15  Rich.  342;  State  v.  McEvoy, 
9  S.  C.  211;  Koscoe's  Or.  Ev.  31.  The  testi- 
mony of  Dr.  Harrison  as  to  the  statements  of 
the  deceased  to  him  does  not  come  within  the 
definition  of  dying  declarations,  and  was  mere 
hearsay.  He  did  not  witness  the  acts  complain- 
ed of,  but  only  related  what  she  told  him  had 
taken  place.  She  was  afflicted  with  a  lingering 
disease.  Her  statement  was  made  April  21st, 
and  she  did  not  die  until  July  12th,  nearly  three 
months  after.  It  does  not  appear  that  the  state- 
ment was  made  in  extremity;  she  said  she 
thought  at  the  time  that  the  violence  was  in- 
flicted that  "she  would  then  die,"  but  she  did 
not  say  that,  at  the  time  she  made  the  state- 
ment, she  considered  herself  in  the  very  pres- 
ence of  death,  soon  to  occur." 

The  difference  between  this  case  and  that 

of  State  V.  Belcher,  13  S.  C.  459,  Is  clearly 

pointed  out  by  the  court  when  it  says: 

*'She  said  she  thought  at  the  time  the  violence 
was  inflicted  that  *she  would  then  die,*  but  she 
did  not  say  that  at  the  time  she  made  the  state- 
ment she  considered  herself  in  the  very  presence 
of  death,  soon  to  occur" 

— whereas,  the  words  In  the  present  case  in- 
dicate a  consciousness  of  approaching  death, 
and  the  abandonment  of  all  hope. 
The  third  exception  is  as  follows: 

"That,  having  admitted  the  testimony  of  the 
said  Ilcndrix  Rector,  to  the  effect  that  the  said 
Freize  had  stated  to  him  that  Brown  and 
Humphries  (meaning  the  defendants)  had  cut 
him^  his  honor  erred  in  refusing  to  admit  the 
testimony  of  Miss  Alice  Agnew  (head  nurse  at 
the  hospital),  to  the  effect  that  said  Frcij&e  had 
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subsequently,  while  in  the  hospital,  stated  to 
her  in  reply  to  the  question  as  to  who  cut  him, 
that  he  did  not  know;  it  was  dark.  It  being 
submitted  that  snid  testimony  was  admissible 
upon  the  following  grounds:  (a)  The  judge  ad- 
mitted the  statement  made  by  Freize  to  Hendrix 
Rector  a  short  time  previous  as  a  dying  declara- 
tion, and  it  was  not  shown  that  any  change  had 
taken  place  In  the  condition  of  the  said  Freize, 
or  that  he  had.  subsequent  to  the  statement  to 
Rector,  entertained  any  hope  of  recovery,  (b) 
It  is  submitted  that  said  statement  to  Miss 
Agnew  was  competent,  in  contradiction  of  the 
previous  statements  made  by  Freise,  whether 
regarded  as  a  dying  declaration-  or  otherwise." 

[3]  We  will  consider,  first,  subdivision  (a). 
It  is  incumbent  on  the  party  offering  to  In- 
troduce in  evidence  a  dying  declaration  to 
show  that  it  fulfills  the  requirements  of  the 
law;  and  the  mere  fact  that  declarations 
may  have  been  made  on  a  previous  occasion, 
under  such  circumstances  as  rendered  them 
admissible,  is  not  sufilcient  to  show  that  the 
subsequent  declarations  are  admissible. 
State  V.  Belcher,  13  S.  C.  459.  The  record 
discloses  the  fact  that  the  declarations  made 
to  Rector  were  at  the  home  of  the  deceased, 
shortly  after  daylight,  on  the  morning  of 
the  homicide,  but  that  those  subsequently 
made  to  Miss  Alice  Agnew  were  at  the  city 
hospital.  It  does  not,  however,  appear  how 
much  time  elapsed  between  the  two  declara- 
tions. Under  such  circumstances,  the  ruling 
of  his  honor  the  presiding  Judge  is  free  from 
error. 

[4]  The  next  question  to  be  determined  is 
whether  subdivision  (b)  can  be  sustained. 
In  thfe  case  of  the  State  v.  Taylor,  56  S.  0. 
360,  34  S.  E.  939,  the  court  decided  that  dy- 
ing declarations  cannot  be  impeached  by 
statements,  made  by  the  deceased  to  another 
party,  at  another  time,  and  not  under  shad- 
ow of  impending  death.  The  reasons  assign- 
ed are  as  follows: 

*^o  hold  that  it  is  competent  to  impeach  the 
dying  declarations  of  a  deceased  person  by  tes- 
timony tending  to  show  that  she  had  made  state- 
ments in  conflict  with  those  contained  in  her 
dying  declarations,  not  under  the  sanction  of  an 
oath,  nor  under  the  shadow  of  impending  death, 
would  tend,  not  only  to  afford  a  strong  tempta- 
tion to  the  fabrication  of  false  testimony,  to 
save  the  life  of  the  accused,  when  death  had 
rendered  it  impossible  to  rebut  or  explain  such 
statements,  but  would  also  tend  to  absolutely 
destroy  the  efficiency  of  dying  declarations  as 
evidence." 

The  decision  is  reaffirmed  in  State  v. 
Stuckey,  56  S.  G.  576,  35  S.  E.  263.  Those 
cases  are  conclusive  of  the  questions  under 
consideration. 

[S,  i]  All  the  other  exceptions  (which  will 

be  reported)   relate  to  the  law  of  mutual 

combat,  and  the  questions  presented  by  them 

must  be  determined,  in  connection  with  the 

following  requests  which  were  charged: 

''That,  to  constitnte  mutual  combat,  it  is  not 
necessary  that  there  should  be  a  positive  agree- 
ment between  the  participating  parties  to  enter 
the  combat;  it  is  sufficient  if  they  willfully  en- 
ter into  the  conflict,  upon  the  impulse  of  the  mo- 
ment. If  one  comes  to  the  assistance  of  his 
friend  or  relative,  and  takes  part  in  a  difficulty 


in  which  such  friend  or  relative  Is  engaged,  he 
enters  the  combat  upon  the  same  footing  of  the 
person  to  whose  assistance  he  comes,  and  under 
the  same  legal  status."  State  v.  Cook,  78  S.  C. 
253,  59  S.  E.  862,  15  L.  K.  A.  (iN.  S.)  1013, 
125  Am.  iSt.  Rep.  788,  13  Ann.  Cas.  1051. 

"That  every  one  is  presumed  to  know  the 
consequences  of  his  act,  and  if  one  voluntarily 
enters  a  mutual  combat  where  deadly  weapons 
are  used,  knowing  that  they  are  being  used,  and 
death  results  to  one  of  the  participating  par- 
ties, every  one  engaged  in  such  combat  is  equally 
guilty,  regardless  of  whether  he  used  a  deadly 
weapon  or  not.  And  regardless  of  whether  he 
was  on  one  side  or  the  other  makes  no  differ- 
ence, and  where  all  are  participating  in  tlie  mu- 
tual combat,  all  are  equally  responsible  for  the 
natural  couseiiuchces." 

"One  wbo  sees  another  attacked  by  great 
force,  and  his  life  endangered  or  subjected  to 
serious  bodily  harm,  has  a  right  to  interfere 
to  prevent  death  or  serious  bodily  harm,  and  one 
has  the  right  to  interfere  to  the  extent  of  tak- 
ing the  life  of  the  assailant" 

"If  one  lawfully  interferes  to  prevent  a  homi- 
cide or  serious  bodily  harm  from  being  imposed 
upon  a  .tliird  party,  inadvertently  strikes  a  by- 
stander, and  death  results,  if  in  good  faith  such 
party  inadvertently  struck  the  bystander  to 
prevent  a  felony,  such  person  would  not  be 
guilty  of  any  crime.     It  would  be  an  accident'* 

"If  A.  is  in  company  with  B.  and  B.  is  set 
upon  by  a  mob,  and  B.'s  life  endangered,  A. 
would  have  a  right  to  interfere  to  the  extent  of 
taking  life  of  any  member  of  the  mob,  in  order 
to  prevent  death  of  B.  or  serious  bodily  harm 
being  done  to  B." 

"When  no  conspiracy  has  been  shown  to  have 
existed  between  the  actual  perpetrators  and 
the  one  charged  with  aiding,  it  is  essential  to 
the  guilt  of  the  latter  that  he  should  not  only 
have  been  present  when  the  killing  was  done, 
but  should  have  actually  participated  in  the 
crime." 

** Although  it  may  be  positively  proven  that 
one  or  two  or  more  persons  committed  a  crime, 
yet  if  it  is  uncertain  which  is  the  guilty  party, 
all  must  be  acquitted.  No  one  can  be  convict- 
ed till  it  is  established  that  he  is  the  party  who 
committed  the  offense." 

"Court:  I  charge  you  that,  gentlemen,  if  there 
was  the  absence  of  an  agreement  to  have  mu- 
tual combat  Where  people  agree  to  have  a 
mutual  combat,  they  are  engaged  in  an  unlaw- 
ful act;  they  are  all  presumed  to  intend  the 
consequences  which  naturally  flow  from  an 
unlawful  act;  and,  if  one  of  the  participants  be 
on  one  side  himself  and  the  other  be  slain  by 
participating  in  the  mutual  combat,  all  are 
equally  guilty  of  the  killing." 

The  case  of  State  v.  Lee,  85  S.  G.  101,  67 
S.  E.  141,  137  Am.  St  Rep.  869,  shows  that 
the  fifth  exception  cannot  be  sustained. 

When  the  fourt^,  sixth,  seventh,  and  eighth 
exceptions  are  considered  in  connection  with 
the  entire  charge,  it  will  be  seen  that  they 
must  be  overruled.  Instead  of  being  prej- 
udicial to  the  appellants,  the  charge  was 
too  favorable  to  them.    Affirmed. 

HYDRICK,  WATTS,  and  GAGE,  JJ^  con- 
cur. 

FRASER,  J.  (dissenting.)    I  cannot  concur 

with  the  majority  of  the  court,  in  their  opin* 

ion  as  to  admission  of  the  declaration  of  the 

deceased.    A  witness  for  the  prosecution  was 

put  on  the  stand,  w^ho  said: 

''Freize  said,  'I  am  cut  to  death  and  killed,' 
or  words  to  that  effect    I  asked  him  who  were 
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connected  with  the  difficulty.     He  said  Brown 
and  Humphries  had  cut  him." 

Upon  this  statement  the  testimony  was 
admitted.  The  rule  in  this  state  is,  death 
must  be  imminent  at  the  time  the  declara- 
tion is  made,  and  the  deceased  must  be  so 
fully  aware  of  this  as  to  be  without  hope 
pf  life.    Dr.  Davis  said: 

"He  was  dying  when  I  saw  him.  I  had  no 
hope  for  him;  told  him  I  didn't  think  he  was 
going  to  live.  He  said  he  did  not  think  he  was 
going  to  die;  didn't  think  he  would  be  able  to 
get  to  court  that  week,  but  would  not  make  a 
dying  statement.  Death  was  imminent,  but  it 
is  evident  to  me  that  the  deceased  was  not 
without  hope  of  life." 

Some  people  use  the  strongest  language 
they  knpw  on  all  occasions,  and  it  seems  to 
me  that  something  further  should  be  shown 
than  "I  am  killed/'  especially  when  the  two 
physicians  say,  in  effect,  that  the  boi>e  of 
life  was  so  strong  that  the  deceased  did  not 
believe  their  statement  that  he  would  die, 
but,  on  the  contrary,  expected  an  early  re- 
covery. 

If  the  statement  of  the  sheriff  was  allow- 
ed, then  I  thinly  the  statement  of  the  nurse 
should  also  have  been  admitted.  Death  was 
nearer.  Now  eliminate  the  testimony  of  the 
doctors,  as  I  think  we  must  do,  to  allow  the 
dying  declaration  at  all;  then  there  is  a  pre- 
sumption that  a  condition  once  shown  to  ex- 
ist continues  until  a  change  is  shown.  The 
first  statement  was  made  while  the  heat  of 
battle  had  little  time  to  cool.  The  latter 
statement  was  made  after  there  was  time 
for  reflection.  The  second  statement  was  by 
the  nurse:  '**!  said,  who  cut  you?'  He  saidi 
*I  don't  know,  it  was  dark.**'  A  free  fight 
and  a  dark  night  makes  the  second  statement 
highly  probable. 

We  are  considering  rules  for  other  cases, 
as  well  as  this  case.  I  do  not  think  this  is 
in  conflict  with  the  cases  cited  In  the  ma- 
jority opinion.  The  danger  of  the  "fabri- 
cation of  false  testimony"  is  greater  with 
the  prosecution  than  the  defense.  Unless 
the  deceased  is  permitted  to  live  only  a  few 
minutes,  he  is  likely  to  die  surrounded  by 
his  friends.  It  may  put  a  fearful  weapon  in 
the  hands  of  the  prosecution,  and  leaves  the 
defendant  powerless  to  protect  himself 
against  its  use. 


(108  S.  C.  390) 

KEEL  et  aL  v.  SEABOARD  AIR  LINE  RY. 

(No.  9870.) 

(Supreme  Court  of  South  Carolina.     Jan«  22, 

1918.) 

1.  Trial  ^=»241  —  Instbuctions  —  Reading 
Statutes. 
In  an  action  for  death  on  railroad  track, 
where  it  was  allep^ed  death  was  caused  by  train 
operated  in  violation  of  law,  the  mere  reading 
of  the  statute  to  the  jury  wne  sufficient,  or  the 
ooMrt  could  embody  the  statute  in  his  own  lan- 
guage. 


2.  Trial  ^=»142— Questions  fob  Juet. 

Where  more  than  one  inference  can  be 
drawn  from  the  evidence,  it  is  properly  submit- 
ted to  the  jury. 

3.  Negligence  €=>13C(14)  —  Wantonness  — 
Violation  of  Statutes— J uby  Question— 
**Xeoligence  Per  Se." 

The  violation  of  statute  is  "negligence  per 
se,"  but  not  willfulness  or  recklessness  or  wan- 
tonness per  se,  being  merely  evidence  of  the  lat- 
ter, in  an  action  for  death. 

[Ed.  Note.— For  other  definitions,  see  WoixU 
and  Phrases,  First  and  Second  Series,  Negli- 
gence Per  Se.] 

4.  Appeal  and  Error  ^=»883— Estoppel  to 
Allege  Error— Consent  to  Proceeding. 

Where  attorneys  voluntarily  waived  ar^- 
ment  after  the  jury  communicated  its  desire 
not  to  hear  argument,  they  cannot  maintain  that 
they  were  prejudiced  thereby. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   Frank  B.  Gary,  Judge. 

Actions  by  J.  C.  Keel,  as  administrator  of 
the  estate  of  J.  O.  Walker,  Jr.,  deceased,  and 
Frank  Baker,  as  administrator  of  the  estate 
of  Davis  Baker,  deceased,  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Logan  &  Grace,  of  Charleston,  and  Holman 
&  Boulw*are,  of  Barnwell,  for  appellants.  J. 
E.  Harley,  of  Barnwell,  and  Lyles  &  Lyles, 
of  Columbia,  for  respondent. 

WATTS,  J.  The  two  actions  were  for  dam- 
ages in  the  sum  of  $50,000  each  for  the  al- 
leged negligent  and  reckless  killing^  of  the 
two  intestates  by  being  run  into  by  a  train 
of  the  defendant  at?  a  crossing  of  the  Main 
street  in  the  town  of  Estill,  S.  C,  on  April 
23,  1916.  The  cases  were  tried  together  at 
Barnwell,  8.  C,  before  Judge  Gary  and  a 
jury,  and  resulted  in  verdicts »  for  the  de- 
fendant. A  motion  for  a  new  trial  was  made 
on  the  minutes  of  the  court,  which  was  re- 
fused, and  after  entry  of  Judgment  plaintiffs 
api)eal. 

Upon  the  conclusion  of  the  testimony  the 
jury  communicated  to  the  Judge  its  desire 
not  to  hear  argument,  and  the  judge  told  all 
counsel  of  this  communication,  asking  coun- 
sel to  retire,  confer  privately,  and  advise  if 
both  sides  agreed  to  waive  argument,  stating 
that  the  Jury  should  not  know  the  position 
taken  by  either  side  if  either  side  desired  to 
make  any  argument.  Counsrf  for. both  sides 
withdrew,  and  shortly  returned  and  Informed 
the  court.  In  the  absence  of  the  Jury,  that 
they  could  not  agree  to  waive  argument  The 
Jury  was  brought  in,  and  within  a  few  min- 
utes plaintiffs'  counsel  arose  and  announced 
to  the  court  that  they  had  decided  not  to 
make  any  argument.  Defendant's  counsel 
also  announced  that  they  waived  their  right 
to  make  any  argument.  This  was  noted  by 
the  stenographer  on  his  minutes  as  follows: 
"Counsel  announced  that  they  would  dispense 
with  argument.' 


vr 
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£zceptioii8  1,  2,  8»  4,  and  5  complain  of  er- 
ror in  the  judge's  charge  to  the  Jury. 

The  charge  of  the  Judge  as  a  whole  was 
free  from  prejudicial  error.  He  told  them 
that  they  were  the  Judges  of  the  facts,  and 
that  he  was  prohibited  by  law  from  intimat- 
ing his  opinion  on  the  facts.  He  did  not  vi- 
olate the  provision  of  the  Constitution  by  In- 
.  vading  the  province  of  the  Jury  by  charging 
on  the  facts  or  in  any  manner  intimating  his 
opinion  of  the  evidence  or  its  value.  The 
Judge  expressed  no  opinion  as  to  the  weight 
or  sufficiency  of  the  evidence,  but  was  care- 
ful to  subxnlt  everything  to  the  Jury  that 
they  were  entitled  to  for  their  determina- 
tion, and  there  Is  nothing  In  exception  1,  and 
it  is  overruled.    BJxception  2  is  overruled. 

[1]  He  read  the  statute  to  the  jury,  and 
that  was  sufficient.  He  had  the  right  to  read 
the  statute  to  the  Jury,  or,  If  the  language  of 
the  statute  was  embodied  in  his  own  lan- 
guage, this  was  sufficient  Mercer  v.  South- 
em  Ry.,  66  S.  O.  252,  44  S.  El  750.  Excep- 
tions 3  and  4  are  overruled. 

[2]  There  was  conflicting  evidence  on  the 
points  submitted  by  his  honor  to  the  Jury 
for  their  determination  as  to  whether  or  not 
It  was  a  freight  train,  work  train,  or  pas- 
senger train,  and  whether  or  not  it  was  such 
a  train  as  was  not  permitted  to  run  on  Sun- 
day without  violating  lawl  More  than  one 
inference  could  be  drawn  from  the  evidence, 
and  it  was  properly  submitted  to  the  Jury. 
Ebcceptlon  5  is  overruled. 

[3]  The  violation  of  a  statute  is  negligence 
per  se,  but  not  willfulness  or  recklessness  or 
wantonness  per  se.  It  is  evidence  of  will- 
fulness, wantonness,  and  recklessness,  but  it 
is  for  the  Jury  to  say.  Exceptions  6  and  7 
are  overruled. 

[4]  There  is  nothing  in  the  record  to  show 
any  abuse  of  discretion  on  the  part  of  his 
honor  In  refusing  to  grant  a  new  triaL  The 
record  shows  that  appellants'  counsel  volun- 
tarily waived  argument,  that  announcement 
was  made  after  counsel  on  both  sides  had 
retired  and  consulted.  It  was  deliberately 
done.  Plaintiffs'  counsel  made  the  statement 
In  advance  of  counsel  for  defense.  They  had 
the  right  to  argue  the  cause,  and  no  doubt 
his  honor  would  have  been  pleased  to  have 
had  them  to  have  done  so,  but  they  knowing- 
ly waived  a  known  right,  for  it  would  be  pre- 
posterous to  assume  that  the  capable,  ex- 
perienced lawyers  did  not  know  what  they 
were  doing,  and  did  not  appreciate  the  advan- 
tages that  might  be  gained  by  submitting  the 
case  with  or  without  argument,  and  they 
cannot  now  be  heard  to  complain  that  they 
were  deprived  of  a  substantial  right.  They 
knew  their  rU^ts,  and  voluntarily  relinquish- 
ed them.  The  court  was  not  asked  to  with- 
draw case  from  Jury;  no  request  was  made 
for  time  to  reflect  or  consider.  The  appel- 1 
lants  cannot  complain  that  they  did  not  get] 


what  they  wanted,  as  they  asked  for  noth- 
ing. 

The  appellants  have  lost  their  case;  can- 
not now  be  allowed  to  complain  of  irregulari- 
ties which  were  of  their  own  seeking  and 
granted  at  their  request  The  appellants 
have  absolutely  failed  to  lay  any  foundations 
for  these  exceptions. 

All  exceptions  are  overruled.  Judgment 
affirmed. 

GARY,  a  J.,  and  HTDRIOK,  PRASBR, 
and  GAGE,  JJ.,  concur.*. 


aOS  S.  C.  476) 

SOUTH  CAROLINA  INS.  CO.  v.  KOHN  et  aL 

(No.  9864.) 

(Supreme  Court  of  South  Carolina.     Jan.  21, 

1918.) 

1.  Mortgages    ^=»280(5)  —  AssuMPnoi?    by 
Grantee— AccEPTANCB  of  Deed  Poll. 

A  contract  on  the  part  of  the  grantee  to 
assume  prior  mortgages  on  the  property  pur- 
chased is  shown  by  the  acceptance  of  a  deed  re- 
citing such  assumption. 

2.  Mobtqaqes    ^=9282(1)  —  AssmcPTiON    bt 
Grantee— Extent  of  LLABiLrrr. 

The  grantee  of  realty  is  liable,  upon  the 
contract  embraced  in  his  deed  whereby  he  agreed 
to  assume  the  mortgages  on  the  property,  direct- 
ly to  the  holders  of  the  mortgages  he  coiitracted 
to  assume,  'whether  or  not  his  ^antee  was  lia- 
ble therefor,  the  doctrine  of  liability  not  resting 
on  the  principle  of  subrogation,  but  on  the  rule 
that  one  for 'whose  benefit  a  promise  is  made 
to  another  can  maintain  an  action  thereon. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   S.  W.  G.  Shlpp,  Judge. 

Action  by  tbe  South  Carolina  Insurance 
Company  against  Phil  D.  Kohn,  Pauline  A, 
Moseley,  J.  Henry  Harms,  and  others.  From 
the  Judgment,  Harms  appeals.    Affirmed. 

The  decree  of  the  circuit  court  reads  as 
follows: 

This  action  was  brought  by  the  plaintiff  for 
the  foreclosure  of  four  mortgages  given  to  it  by 
the  defendant  Phil  D.  Kohn  covering  four  ad- 
jacent lots  of  land  situate  at  and  near  the  north- 
western corner  of  the  intersection  of  Lady  and 
Sumter  streets,  in  the  city  of  Columbia,  S.  C. 
Each  of  the  said  four  lots  in  question  was  cov- 
ered by  a  number  of  successive  mortgages,  and 
Phil  D.  Kohn,  the  maker  of  the  bonds  and 
mortgages  sued  upon,  the  makers  and  holders  of 
tbe  other  mortgages  upon  the  premises,  the 
holders  of  certain  judgment  liens  affecting  the 
same,  and  the  respective  owners  of  the  legal  title 
to  the  several  lots,  were  named  as  defendants. 
Pursuant  to  the  order  of  reference  and  the  pro- 
ceedings had  in  the  cause,  the  master  made  his 
report  herein,  dated  September  20,  1916,  find- 
ing the  amount  due  on  the  several  mortgages 
covering  the  mortgaged  premises,  and  a  decree 
was  heretofore  made  in  tnls  cause  by  me,  dated 
October  10,  1916,  whereby  the  rank  and  priority 
of  tbe  several  mortgages  set-out  in  the  action, 
and  tbe  amounts  due  thereon,  respectively,  were 
determined  and  adjudged,  except  that  certain  is- 
sues affecting  the  defendant  J.  Henry  Harms 
were  then  reserved,  as  hereinbelow  set  forth. 
The  defendant  J.  Henrv  Harms  is,  and  was  at 
the  commencement  of  this  action,  the  owner  of 
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lot  No.  4  of  the  mortgaged  premises  described  in 
the  complaint ;  and  it  is  contended  by  the  plain- 
tiff and  the  defendants  Pauline  A.  Moseley,  Phil 
D.  Kohn,  and  Thomas  W.  Rowland,  who  hold 
mortgages  covering  said  lot,  that  the  said  J. 
Henry  Harms  assumed  the  payment  of  their 
respective  mortgages  at  the  time  he  acquired  said 
lot  as  a  part  of  the  consideration  of  the  con- 
veyance to  him,  and  that  he  was  personally 
obligated  therefor.  The  said  J.  Henry  Harms, 
by  his  answer,  claimed  that  he  was  not  liable 
upon  the  alleged  contract  of  assumption  by  him 
to  pay  and  discharge  said  mortgages.  By  agree- 
ment of  counsel,  the  question  as  to  the  liabil- 
ity of  the  said  J.  Henry  Harms  in  this  connec- 
tion was  not  passed  upon  by  the  master,  but  was 
reserved  for  hearing  and  decision  by  the  court, 
and  in  the  former  decree  rendered,  this  question 
was  further  reserved  to  be  made  the  subject  of 
a  later  and  supplemental  decree.  By  said  for- 
mer decree,  no  judgment  was  rendered  against 
the  said  J.  Henry  Harms,  either  on  the  bond 
and  mortgage  given  by  said  J.  Henry  Harms 
and  set  up  m  the  case  by  the  defendant  Clar- 
ence Richards,  or  upon  the  mortgages  which  it 
was  claimed  that  he  was  liable  for  by  reason 
of  his  alleged  contract  of  assumption,  as  I  deem- 
ed it  proper  that  all  questions  as  to  his  liability 
and  the  rights  of  the  parties  to  judgment  should 
be  determined  and  adjudicated  at  the  same 
time.  It  is  the  scope  and  purpose  of  this  decree 
to  determine  the  issues  affecting  the  said  J. 
Henry  Harms  which  were  left  open  and  unad- 
indicated  by  the  former  decree  in  the  cause 
above  referred  to. 

As  appears  from  the  master's  report,  there  are 
four  mortgages  set  up  in  the  case  covering  said 
iot  No.  4  owned  by  the  defendant  J.  Henry 
Harms.  The  amount  due  on  the  first  mortgage, 
v^hich  is  held  by  the  plaintiff,  is  found  by  the 
master  to  be  $4,065.52;  the  amount  due  on  the 
second  mortgage,  held  by  the  defendant  Pauline 
A.  Moseley,  is  found  by  the  master  to  be  $1,- 
848.33 ;  the  amount  due  .on  the  third  mortgage, 
held  by  the  defendant  Phil  D.  Kohn,  is  found 
by  the  master  to  be  $7,456.46 ;  and  the  amount 
due  on  the  last  mortgage,  set  up  herein  by  the 
defendant  Clarence  Ridiards,  is  found  by  the 
master  to  be  $1,349.95. 

The  material  facts  in  the  case  are  undisputed. 
The  defendant  Phil  D.  Kohn,  who  was  the  own- 
er of  the  lot  in  question  and  gave  the  first  two 
mortgages  thereon— that  is.  the  one  held  by  the 
plaintiff  and  the  one  held  by  the  defendant 
Pauline  A.  Moseley — conveyed  said  premises  to 
the  defendants  H.  V.  Wells  and  W.  T.  Row- 
land on  June  23,  1913 ;  the  deed  of  conveyance 
to  the  said  Wells  and  Rowland  reciting  that  they 
assumed  as  part  of  the  consideration  the  pay- 
ment of  the  prior  mortgages  on  the  property. 
The  said  H.  V.  Wells  and  W.  T.  Rowland  next 
conveyed  the  said  premises  to  the  defendant  A. 
C.  Tobias,  Jr. ;  the  deed  of  conveyance  to  Tobias 
reciting  that  the  said  premises  were  conveyed 
merely  "subject  to"  the  prior  mortgages,  and 
contaming  no  clause  or  covenant  providing  for 
the  assumption  of  such  mortgages  by  the  gran- 
tee. J.  Henry  Harms  purchased  the  lot  in  que»- 
tion  from  the  defendant  A.  C.  Tobias,  Jr.,  un- 
der the  deed  dated  June  23,  1913,  recorded  in 
Book  of  Deeds  BI,  at  page  99,  and  the  deed  of 
conveyance  from  the  said  A.  C.  Tobias,  Jr.,  to 
the  said  J.  Henry  Harms  stated  the  following 
consideration:  **In  consideration  of  the  sum  of 
$3,650  and  the  assumption  of  certain  bonds 
and  mortgages  hereinafter  mentioned;''  and  at 
the  conclusion  of'  the  description,  set  out  the 
agreement  of  assumption  as  follows:  "This  con- 
veyance is  made  subject  to  the  liens  of  the  fol- 
lowing bonds  and  mortgages,  which  are  hereby 
assumed  by  the  said  J.  Henry  Harms  as  part 
of  the  consideration  of  this  conveyance  (enu- 
merating the  four  mortgages  on  the  premises) ; 
the  payment  of  the  said  four  mortgages  and  the 
bonds  aecured   thereby   being  assumed  by  the 


grantee  herein  as  part  of  the  consideration  of 
this  conveyance."  The  said  Wells  and  Rowland, 
A.  C.  Tobias,  Jr.,  and  J.  Henry  Harms  sever- 
ally, upon  acquiring  said  premises,  gave  cbeir 
bonds  and  mortgages  for  part  of  the-  purchase 
money  in  each  case;  and  all  of  the  bonds  and 
mortgages  mentioned  in  the  deed  are  still  out- 
standing and  unpaid.  The  defendant  J.  Henry 
Harms  does  not  deny  his  liability  upon  the  bond 
and  mortgage  given  by  him  and  set  up  in  the 
case  by  the  defendant  Clarence  Richards,  who 
acquired  the  same  by  assignment,  but  he  takes 
the  position  that  he  is  not  liable  upon  the  prior 
bonds  and  mortgages  on  tiie  premises  under  the 
alleged  contract  for  the  assumption  of  the  same 
by  him. 

[1]  Under  the  facts  in  evidence,  I  think  it 
must  be  taken  as  definitely  and  conclusively  es- 
tablished that  he  did  contract  to  assume  the 
payment  of  the  said  mortgages,  for  such  con- 
tract  is  evidenced  by  the  deed  to  him  duly  de- 
livered and  accepted,  and  there  is  no  evidence 
in  the  case  to  the  contrary.  There  is  abundant 
authority  to  the  effect  that  a  contract  on  the 
part  of  the  grantee  to  assume  prior  mortgages 
on  the  property  purchased  may  be  shown  by 
the  acceptance  of  a  deed  poll.  20  Ency.  Law 
(2d  Ed.)  p.  990;  Dargan  v.  McSween,  33  S.  C. 
324,  11  S.  E.  1077. 

I  find  and  hold,  therefore,  under  the  evidence 
in  the  case,  that  the  defendant  J.  Henry  Harms 
did  in  fact  contract  to  assume  and  agree  to  pay 
the  existing  mortgages  upon  the  property  in 
question  upon  the  conveyance  of  the  same  to 
him  as  part  of  the  consideration  of  said  convey- 
ance. It  remains  to  consider  whether  or  not 
such  contract  is  valid  and  enforceable  by  the 
holders  of  the  several  mortgages  in  question 
who  are  claiming  the  right  to  do  so  in  this  a(^- 
tion. 

The  question  for  decision  may  be  stated  as 
follows:  Is  the  grantee  of  real  property  liable 
upon  the  contract  embraced  in  his  deed  whereby 
he  agreed  to  assume  the  mortgages  on  the 
property  in  question  directly  to  the  holders  of 
said  mortgages?  And  this  question  resolves 
itself  into  the  further  inquiry:  Does  such  lia- 
bility extend  in  case  of  successive  mortgages 
only  to  such  mortgages  as  the  assumer's  immedi- 
ate grantee  may  have  been  personally  liable 
upon,  or  to  all  the  mortgages  he  contracts  to 
assume,  whether  or  not  his  grantee  was  liable 
therefor?  My  conclusions  on  this  subject  have 
been  reached  only  after  full  and  careful  consid- 
eration. 

It  is  generally  held  that  the  mortgagee,  where 
his  mortgage  has  been  assumed,  has  the  right 
to  hold  both  the  mortgagor^and  the  grantee  who 
has  assumed  directly  liable.  Pom.  Eq.  Jur.  § 
1207;  20  Ency.  Law  (2d  Ed.)  992,  994.  In 
case  of  successive  grantees,  the  same  principles 
apply  and  the  holder  of  the  mortgage  may  hold 
liable  the  immediate  grantee  of  the  mortgagor, 
or  any  number  of  successive  grantees  who  have 
assumed  the  mortgage.  20  Ency.  Law  (2d  ISd.) 
1000 ;  2  Pom.  Eq.  Jur.  1207 ;  Jones  on  Mort- 
gages, pS  755,  758,  760,  762.  Recovery  is  al- 
lowed in  such  cases  generally  on  one  of  tw^ 
principles,  namely,  upon  the  theory  of  equita- 
ble subrogation,  or  upon  the  theory  that  the 
promise  having  been  made  for  his  benefit,  the 
mortgagee  may  sue  directly  upon  it.  "The  pre- 
vailing rule  in  the  United  States  is  that  where 
a  grantee  of  mortgaged  premises  has  agreed  with 
the  vendor  to  assume  the  mortgage,  the  mort- 
gagee mav  recover  against  him,  either  in  law 
or  in  equity.  Such  recovery  is  allowed  generally 
on  one  of  two  principles,  namely,  upon  the  the- 
ory of  equitable  subrogation,  or  upon  the  theory 
that  the  promise  having  been  maae  for  his  ben- 
efit, the  mortgagee  may  sue  upon  it."  20  Ency. 
L.  (2d  Ed.)  992. 

The  courts  are  divided  as  to  whether  the  gran- 
tee who  assumes  a  mortgage,  taking  title  from 
a  previous  grantee  who, had  not  assumed   or 


6.0.) 


SOUTH  CAROLINA  INS.  CX>.  v.  KOHN 


67 


was  not  liable,  can  be  beld  liable  by  tbe  mort- 
gagee. In  those  jurisdictions  where  the  basis  of 
liability  by  tbe  assuming  grantee  is  held  to  rest; 
upon  tne  principle  of  subrogation,  such  grantee 
is  held  liable  to  the  mortgagee  only  when  his 
grantor  was  so  liable ;  but  in  those  jurisdictions 
where  the  basis  of  liability  is  held  to  rest  upon 
the  principle  that  the  person  for  whose  benefit 
a  contract  is  made  may  sue  thereon,  the  liabil- 
ity of  the  assumer  to  the  mortgagee  is  affirmed, 
irrespective  of  the  liability  of  his  grantor,  the  as- 
sumer being  held  liable  on  his  contract.  "The 
principles  applied  between  the  mortgagee  and 
the  grantee  of  the  land  assuming  the  mortgage 
apply  equally  after  tbe  land  has  passed  to  an- 
other grantee,  or  to  a  series  of  grantees.  A 
holder  of  the  mortgage  may  sue  a  subsequent 
grantee,  or  any  number  of  subsequent  grantees, 
provided  he  can  show  in  each  case  the  elements 
essential  to  sustain  an  action  against  the  first 
grantee;  as,  that  he  has  assumed  the  payment 
of  the  mortgage,  that  his  immediate  grantor  was 
liable,  where  such  liability  is  essential,  etc.  It 
may  thus  happen  that  the  last  grantee  of  a 
series  is  liable  when  the  first  grantee  was  not, 
for  tbe  reason  that  the  last  one  assumc<l  the 
mortgage  which  the  first  one  did  not  assume." 
20  Kncy.  Law  (2d  Ed.)  1000. 

Tbe  distinction  above  referred  to  is  drawn  by 
Mr.  Pomeroy  (Pom.  Eq.  §  1207),  and  the  view 
that  the  grantee  who  assumes  is  liable  on  his 
contract,  and  independent  of  any  underlying 
principle  of  subrogation,  is  upheld  by  him  as  in 
harmony  with  the  doctrines  of  the  law  of  con- 
tract recogniized  in  a  large  majority  of  the 
states,  in  the  following  language:  *The  ground 
of  the  grantee's  liability  adopted  by  the  courts 
of  a  large  majority  of  the  states  is  that  of  con- 
tract. It  is  an  application  of  the  general  doc- 
trine, 80  widely  prevailing  in  this  country,  that 
It  may  properly  be  called  an  American  doctrine 
— where  A.  makes  a  promise  directly  to  B.  for 
the  benefit  of  C.  upon  a  consideration  moving 
alone  from  B.,  C.  being  the  party  beneficially  in- 
terested, may  treat  the  promise  as  though  made 
to  himself,  and  may  maintain  an  action  at  law 
upon  it  in  his  own  name  against  A.,  the  prom- 
isor. According  to  the  generally  accepted  view, 
the  liability  of  the  grantee  who  thus  assumes 
the  payment  of  an  outstanding  mortgage  does 
not  aepend  upon  extension  of  the  equitable  doc- 
trine concerning  subrogation ;  it  is  strictly  legal, 
arising  out  of  a  contract  binding  at  law ;  the 
mortgagor,  instead  of  enforcing  the  liability  by 
suit  in  equity  for  foreclosure,  may  maintain  an 
action  at  law  against  the  grantee  upon  his 
promise,  and  recover  a  personal  judgment  for 
the  whole  mortgage  debt.  Another  and  entirely 
different  rationale  is  adopted  by  the  courts  of 
certain  states;  that  the  liability  of  the  grantee 
to  the  mortgagee  does  not  arise  from  contract, 
and  does  not  exist  at  law,  but  it  results  from  an 
application,  or  more  correctly,  an  extension  of 
the  equitable  doctrine  of  subrogation.  Since  the 
mortgagor  becomes  a  surety,  the  creditor  is  en- 
titled by  subrogation  to  all  the  securities  which 
he  holds  from  the  principal  debtor,  and  is  thus 
entitled  in  equity  to  enforce  the  promise  made 
to  him  by  the  grantee." 

Mr.  JoneSj  in  his  work  on  Mortgages,  appears 
to  take  a  different  view  from  that  of  Pomeroy 
to  the  weight  of  authority  on  this  question. 


See  Jones,  If  755,  758,  762.  Mr.  Pomeroy  crit- 
icizes Mr.  Jones'  position  as  follows  (3  Pom. 
1207,  p.  2412,  note):  "Mr.  Jones  has,  I  think, 
fallen  into  an  error.  In  my  work  on  Reifiedies 
by  the  Civil  Action  I  have  examined  this  ques- 
tion and  collected  many  authorities,  and  have 
shown  that  the  general  doctrine  of  contracts  as 
stated  above  in  the  text  prevails  throughout  a 
majoritv  of  the  states.  In  fact,  the  contrary 
rule,  which  forbids  the  party  for  whose  benefit 
the  promise  is  made  to  sue  in  his  own  name,  is 
exceptional.  See  Pomeroy  oa  Remedies,  {  130, 
and  cases  cited." 


While  the  courts  generally  are  divided,  as  has 
been  indicated,  many  cases  hold  that  the  gran- 
tee is  liable  on  his  contract  and  may  be  sued 
hy  the  mortgagee  at  law,  or  may  be  compelled 
to  pay  the  deficiency  arising  after  a  sale  by  a 
decree  in  an  equity  suit  for  foreclosure.  Booth 
V.  Conrt.  Mut.  L.  Ins.  Co.,  43  Mich.  299,  5  N. 
W.  381;  Unger  v.  Smith,  44  Mich.  22,  5  N. 
W.  10G9;  Strohauer  v.  Voltz,  42  Mich.  444. 
4  N.  W.  161;  Carley  v.  Fox,  38  Mich.  387; 
Miller  v.  Thomson,  34  Mich.  10;  Crawford  v. 
Edwards.  33  Mich.  354;  Lamb  v.  Tucker,  42 
Iowa,  118;  Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  765;  Hare  v.  Murphy.  45  Neb. 
809.  64  N.  W.  211,  29  L.  R.  A.  851 ;  Bay  v. 
Williams,  112  111.  91,  1  N.  E.  340,  54  Am,  Rep. 
209;  Enos  v.  Sanger,  96  Wis.  150,  70  N.  W. 
1069,  37  L.  R.  A.  862,  65  Am.  St.  Rep.  38; 
Wood  V.  Smith,  51  Iowa,  156,  50  N.  W.  581 : 
Crone  v.  Stinde,  156  Mo.  262,  55  S.  W.  863, 
56  S.  W.  907. 

The  cases  in  South  Carolina—while  there 
seems  to  be  none  on  the  specific  question  in- 
volving the  assumption  of  a  mortgage  debt- 
appear  to  affirm  the  principle  that  a  person  for 
whose  benefit  a  contract  is  made  may  maintain 
an  action  thereon,  and  without  regard  to  wheth- 
er the  original  promisee  was  liable  to  the  par- 
ty bringing  the  action.  Brown  v.  O'Brien,  1 
Rich.  Law,  268,  44  Am.  Dec.  254;  Thompson 
V.  Gordan,  3  Strob.  196;  Willoughby  v.  Wil- 
loughby,  70  S.  C.  516,  50  S.  E.  208;  Fain  v. 
Manoe,  89  S.  C.  56,  71  S.  E.  464.  These  cases, 
in  my  view,  clearly  setUe  the  principle  that  h 
contract  made  between  two  persons  for  the  ben- 
efit of  another  is  enforceable  by  that  other  for 
whose  benefit  it  was  made. 

Liability,  in  such  case,  under  our  decisions, 
does  not  rest  upon  the  principle  of  subrogation. 
In  the  case  of  Ancrum  v.  Water  Power  Com- 
pany, 82  S.  C.  294,  64  S.  E.  151,  21  L.  R.  A. 
(N.  S.)  1029,  the  court  say:  "Tbe  English  rule 
is,  that  a  third  person  cannot  sue  upon  a  prom- 
ise made  for  his  benefit  where  he  is  a  stranger 
both  to  the  promise  and  to  the  consideration 
71  Am.  St  Rep.  176,  note;  9  Cyc.  374.  This 
rule  has  been  adopted  in  a  number  of  the  statep 
with  the  modification  that  such  third  person 
may  sue  if  he  has  some  legal  or  equitable  in- 
terest in  the  contract.  If  the  English  doctripe, 
or  that  doctrine  modified,  as  above  indicated, 
should  be  applied,  even  then  an  inhabitant  oi 
a  city  made  the  beneficiary,  as  one  of  a  class, 
of  a  contract  by  the  city  with  a  water  company, 
would  fall  within  it,  for  such  inhabitant,  by 
his  taxes,  contributes  to  the  consideration  o£ 
the  contract,  and  as  an  inhabitant,  he  has  a 
vital  interest  in  its  performance.  But  the  rule 
in  this  state,  and  some  of  the  other  states^  is 
broad  without  the  limitations  of  the  English 
rule,  either  in  its  original  or  modified  form.  It 
is  thus  stated  in  Brown  v.  O'Brien,  1  Rich.  270 
[44  Am.  Dec.  254]:  'Where  one  person  makes 
a  promise  for  the  benefit  of  a  third  person, 
that  person  may  maintain  an  action  on  such 
promise.'  Duncan  v.  Moon,  Dud.  232."  (Italics 
added.)  Nor  is  it  necessary  that  the  promisee 
should  have  been  liable  to  the  person  seeking 
to  enforce  the  contract  as  beneficiary  thereof 
to  give  the  right  to  do  so.  Willoughby  v.  WU- 
loughby    70  S.  C.  516,  50  S.  E.  208. 

[2]  My  conclusion  is  that  the  doctrine  of  li- 
ability m  such  cases,  founded  upon  the  prin- 
ciple of  subrogation,  is  unsound  and  not  sup- 
ported by  the  better  reason,  and  that,  under 
the  principles  adopted  by  the  courts  of  our  own 
state,  the  right  of  the  beneficiary  of  the  con- 
tract of  assumption  to  sue  thereon  should  be 
sustained.  It  was  certainly  the  express  con- 
tract and  agreement  of  the  party  assuming  that 
he  should  pay  the  debt  in  question;  and  to 
allow  him  to  escape  liability  upon  his  contract, 
by  the  circumstance  that  his  own  immediate 
grantor  was  not  liable  for  such  debt  certainly 
violates  and  nullifies  his  contract,  a  result  for 
which  neither  in  reason  nor  authority  can  I 
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perceiye  safficient  warranty.  Aa  was  aptly  said 
Dv  the  court  in  the  case  of  Enos  y.  Sanger,  96 
Wis.  150,  70  N.  W.  1069,  37  L.  R.  A.  862,  65 
Am.  St  Rep.  38:  *' Where  a  grantee,  in  the 
conveyance  to  him,  assumes  and  agrees  to  pay 
the  debt  of  a  third  person  as  part  of  the  con- 
sideration for  his  purchase,  there  is  no  necessity 
for  any  consideration  to  pass  from  such  third 
person  or  his  creditor  to  such  grantee  to  sup- 
port such  agreement,  a  portion  of  the  considera- 
tion for  the  purchase  being  left  in  such  grantee's 
hands,  appropriated  by  the  grantor  to  the  pay- 
ment of  the  debt  which  debt  such  grantee  agreed 
to  pay  in  consideration  of  the  conveyance  and 
of  such  appropriation  of  the  purchase  money, 
he  cannot  be  heard  to  object  to  the  performance 
of  his  contract  because  his  grantor  was  not 
liable  to  such  third  person." 

I  am  impressed  with  this  holding  of  the  court 
of  Illinois:  "A  vendor  may  direct  how  the 
purchase  money  shall  be  paid.  He  may  reserve 
it  to  himself,  donate  it  to  public  charity,  or 
may  make  such  other  disposition  of  it  as  may 
best  meet  his  views;  and  if  his  vendee  agrees 
to  pay  it  according  to  such  directions,  he  can- 
not set  up  as  a  defense  that  his  vendor  was 
under  no  duty  to  apply  it  in '  such  manner.*' 
Daub  V.  Englebach,  109  111.  267.  This  view  is 
in  direct  harmony  with  the  decision  of  our  own 
Supreme  Ck>urt  m  the  case  of  Willoughby  y. 
Willoughby,  supra. 

I  hold,  therefore,  that  said  J.  Henry  Harms 
is  liable  upon  his  contract  for  the  payment  of 
the  mortgages  assumed  by  him,  irrespective  of 
whether  or  not  his  immediate  grantor  was  liable 
thereon;  and  that  the  holders  of  such  mort- 
gages, which  have  been  set  up  in  this  action, 
are  entitled  to  judgment  against  him  for  the 
several  amounts  due  thereon.  It  is  therefore 
ordered,  adjudged,  and  decreed: 

(1)  That  there  is  due  to  the  plaintiff.  South 
Carolina  Insurance  Company,  on. its  bond  and 
mortgage  set  up  herein  covering  lot  No.  4  de- 
scribed in  the  complaint  the  sum  of  ^,065.52 
with  interest  from  September  20,  1916,  and  that 
the  plaintiff  do  recover  and  have  judgment 
against  the  defendant  J.  Henry  Harms  for  said 
amount,  with  interest,  as  aforesaid,  and  the 
costs  of  this  action,  with  leave  to  enter  np  judg- 
ment and  issue  execution  therefor  forthwith. 

(2)  That  there  is  due  to  the  defendant  Pauline 
A.  Moseley  on  the  bond  and  mortgage  set  up  by 
her  herein  covering  said  lot  No.  4  the  sum  of 
Sl,848.83,  with  interest  from  September  20, 
1916,  and  that  the  said  Pauline  A.  Moseley  do 
recover  and  have  judgment  against  the  defend- 
ant J.  Henry  Harms  for  said  amount,  with  in- 
terest as  aforesaid,  and  her  costs  herein,  and 


have  leave  to  enter  up  judgment  and  Issue  exe- 
cution therefor  forthwith. 

(3)  That  there  is  due  to  the  defendant  Phil 
*D.  Kohn  on  the  bond  and  mortgage  set  up  by 

him  herein  covering  said  lot  No.  4  the  sum  of 
$7,456.46,  with  interest  from  September  20, 
1916,  and  that  the  said  Phil  D.  Kohn  do  re- 
cover and  have  judgment  against  the  defendant 
J.  Henry  Harms  for  said  amount,  with  inter- 
est, as  aforesaid,  and  his  costs  herein,  and  have 
leave  to  enter  up  judgment  and  issue  execution 
therefor  forthwith. 

(4)  TTiat  there  is  due  to  the  defendant  Clar- 
ence Richards  on  the  bond  and  mortgage  set  up 
by  him  herein  covering  said  lot  No,  4  the  sum 
of  $1,349.95,  with  interest  from  September  20, 
1916,  and  that  the  said  Clarence  Richards  do 
recover  and  have  judgment  against  the  said  J. 
Henry  Harms  for  said  amount,  with  interest,  as 
aforesaid,  and  his  costs  herein,  and  have  leave 
to  enter  u^  judgment  and  issue  execution  there- 
for forthwith. 

(5)  That  as  between  the  defendants  Phil  D. 
Kohn,  H.  V.  Wells,  W.  T.  Rowland,  and  J. 
Henry  Harms  by  reason  of  their  contracts  of 
assumption  of  the  mortgages  upon  the  said  lot 
No.  4,  the  defendant  J.-  Henry  Harms  (he  hav- 
ing last  assumed  said  mortgages)  is  liable  first 
in  order,  the  said  H.  V.  Wells  and  W.  T. 
Rowland  are  liable  second  in  order,  and  the 
said  Phil  D.  Kohn  is  liable  third  in  order,  up- 
on the  judgments  as  to  said 'lot  No.  4  rendered 
against  the  said  PhU  D.  Kohn,  H.  V.  Wells, 
and  W.  T.  Rowland  in  the  former  decree  passed 
herein,  dated  October  10,  1916 ;  but  all  of  said 
defendants  are  directly  and  primarily  liable 
to  the  parties  in  favor  of  whom  the  said  judg- 
ments are  rendered,  as  set  forth  herein  and  in 
the  said  decree  dated  October  10.  1916. 

(6)  This  decree  is  intended,  and  is  to  be  con- 
strued, as  supplemental  to  the  decree  heretofore 
rendered  herein,  dated  October  10,  1916,  cover- 
ing the  matters  and  issues  then  reserved  to  be 
embraced  in  a  separate  or  supplemental  decree, 
as  above  indicated. 

F.  William  Cappelmann,  of  Columbia,  for 
appellant.  Melton  &  Belser  and  Nelson  Sb 
Gettys,  all  of  Columbia,  for  resi>ondents. 

GART,  C.  J.  For  the  reasons  therein 
stated,  the  judgment  of  the  circuit  court  is 
affirmed. 

HTDRICK,  WATTS,  ERASER,  and  GAGE, 
JTJ.,  concur. 
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STATE   V,   TEAIi.      (No.   9859.) 

(Supreme  Court  of  South  Carolina.     Jan.  21, 

1918.) 

1.  Cbihinal  Law   ^=>1175— Appeai^-Habm- 
LESS      Ebbob— Findings— CoRBOBOBATioN— 
Revebsal. 
Where  the  court  submitted  a  seduction  case 
to  the  jury  and  there  was  corroborating  evi- 
dence, it  would  be  idle  to  reverse  because  the 
court   did   not   expressly   hold   that   there  was 
corroborating  evidence,  as  the  submission  of  the 
issue  to  the  jury  was  an  implied  holding  that 
there  was  corroborating  evidence. 

2b  Cbihinal  Law  ^=9531(3)  —  Confession — 
DUBESS— £  v  idenoe. 
In  a  seduction  case,  evidence  held  to  show 
that  a  confession  made  by  defendant  to  the  se- 
duced girl's  father  and  brothers  was  voluntary 
and  not  under  duress. 

8.  Cbiuinal  Law  ^=5>448(11)  —  Opinions — 
TEsmnriNQ  as  to  Mental  Condition. 
A  father  was  competent  to  testify  In  a  se- 
duction case  that  his  sons  were  not  angry,  but 
were  frustrated,  and  that  defendant,  in  making 
a  confession  to  them,  was  not  terrified,  but  was 
penitent. 

4.  Cbiminal  Law  ^=:»404(1)— Cobbobobation 
— Pboffebt  of  Child. 
In  a  seduction  case,  it  was  proper  to  offer  a 
child  in  evidence  to  corroborate  tiie  testimony 
of  prosecutrix  that  she  had  been  seduced. 

6.  Cbiminal  Law  ^r=»404(5)— CobbobobatIon 
— Sionatube  op  Defendant. 

It  was  proper  to  admit  the  signature  of  de- 
fendant on  his  appearance  bond  to  show  the 
genuineness  of  letters  of  defendant  used  as  cor- 
roborating evidence. 

6w  Seduction  ^=::»46— Pbomise  of  Mabbiaos— 

COBBpBOBATION — SUFFICIENCY  OF  KVIDENCE. 

Evidence  held  sufficiently  corroborated  to 
warrant  a  conviction  of  seduction  under  a 
promise  of  marriage. 

7.  Seduction   ^=>46   —  Cobbobobation    ~ 
What  is. 

A  confession,  birth  of  a  child,  and  defend- 
ant's letters  are  proper  evidence  to  corroborate 
prosecutrix  in  a  seduction  case. 

8.  Seduction  ^=»34— What  Constitutes  Of- 
fense. 

Sexual  intercourse  which  came  about  by  the 
artifice  of  the  defendant  upon  his  promise  to 
marry  a  woman  constituted  seduction. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  llrst  and  Second  Series,  Seduc- 
tion.] 

9.  Seduction  ^s»34r— Pbokise  to  Mabbt  on 
Condition. 

Where  a  ^rl  consents  to  sexual  intercourse 
on  the  condition  that  the  man  will  marrv  her 
li  she  becomes  pregnant,  the  promise  will  not 
support  a  prosecution  for  seduction. 

10.  Seduction  ^=»34~Pbomisb  to  IVIabbt— 
Date. 

To  support  a  prosecution  for  seduction  un- 
der a  promise  of  marriage,  the  date  of  the  mar- 
riage need  not  be  set 

11.  Seduction  ^=s>36— Lewd  a^d  Habitual 
Acts. 

Where  a  chaste  girl  had  Intercourse  under  a 
promise  of  marriage,  the  seduction  was  complete, 
and  it  is  no  defense  that  she  abandoned  herself 
freely,  lewdly,  and  habituallv  to  the  will  and 
lust  of  her  seducer  after  she  found  she  had  been 
betrayed. 

12.  Cbiminal  Law  <©=>763,  764(1)— Instbuo- 
noNS— Chabgino  on  the  Facts. 

A  statement  at  the  end  of  a  charge,  ''If 
the  defendant  is  not  guilty,  then  you  should  not 
convict  him.     But  if  he  is  guilty,  why  not  con- 


vict him?"— did  not  suggest  to  the  jury  to  find 
against  the  testimony.  \ 

13.  Cbiminal    Law    €=>1213  —  Sej^tence  — 
Cbuel  and  Unusual  Punishment. 

A  sentence  of  three  years*  imprisonment  for 
seduction  of  an  innocent  and  chaste  country  girl 
was  not  a  cruel  and  unusual  punishment. 

14.  Cbi^qnal  Law  «g=5>1001--SuspEXSiox  of 
Senten  CE— Co  N  ditions. 

Under  Act  Feb.  15,  1912  (27  St  at  Large, 
p.  773),  providing  that  circuit  judges  shall  have 
the  power  and  authority,  in  their  discretion,  to 
suspend  sentences  imposed  by  them,  upon  such 
terms  and  upon  such  conditions  as  in  their  judg- 
ment may  be  fit  and  proper,  the  ceurt  had  the 
power  to  suspend  part  of  a  sentence  of  impnisou- 
ment  in  a  seduction  case  on  condition  that  de- 
fendant pay  a  specified  amount  toward  the  sup- 
port of  a  child  of  the  seduced  girl. 

15.  Cbiminal  Law  iSs>100iL  —  Sentences  ^ 
Fines  and  Penalties. 

Where  under  Act  Feb.  15,  1912  (27  St.  at 
Large,  p.  773),  the  court  in  a  seduction  case  sus- 
pends part  of  a  sentence  on  condition  that  de< 
fendant  support  a  child,  such  condition  is  not 
a  fine  6r  penalty,  because  defendant  can  elect 
to  serve  his  term. 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County;  Mendel  L.  Smith, 
Judge. 

W.  A.  Teal  was  convicted  of  seduction,  and 
he  appeals.    Affirmed. 

The  Court  instructed  as  follows: 

First,  in  determining  what  elements  enter  into 
the  offense,  it  is  necessary  to  consult  the  en- 
actment which  relates  to  the  offense.  So  far  as 
applicable  to  this  case  it  is  made  a  misdemean- 
or by  express  enactment  of  the  General  Assem- 
bly of  this  state,  passed  in  the  year  1905,  for  a 
male  person  over  the  age  of  16  years,  by  aiiy 
means  of  deception  and  promise  of  marriage,  to 
seduce  any  unmarried  woman ;  provided,  no  con- 
viction can  be  had  of  any  person  so  charged  up- 
on the  uncorroborated  testimony  of  the  woman 
upon  whom  the  seduction  is  charged;  and,  pro- 
vided further,  that  no  conviction  can  be  had  if 
it  be  proved  on  the  trial  of  the  case  that  at  the 
time  of  the  alleged  offense  or-  seduction  that  the 
woman  upon  whom  it  is  alleged  was  lewd  or  an- 
chaste. 

To  this  indictment  the  defendant  has  entered 
a  plea  of  not  guilty,  and  under  our  system  of 
law  his  innocence  is  presumed;  that  presump- 
tion remains  with  him  in  the  course  of  the  trial 
and  entitles  him  to  an  acquittal  at  every  stage 
of  the  trial  until  it  has  been  removed  by  testi- 
mony which  shall  satisfy  the  Jury  beyond  all 
reasonable  doubt  as  to  his  guilt. 

Under  the  fundamental  law  and  policy  of  this 
state,  which  is  constructed  upon  the  principles 
of  English  liberty,  no  man  is  called  upon  to  es- 
tablish his  innocence  in  a  criminal  case.  He, 
therefore,  has  the  right  to  remain  silent  and  re- 
quire that  his  guilt  be  established  by  the  state, 
charging  him  beyond  a  reasonable  doubt  before 
he  can  be  convicted  with  a  penalty  of  any  kind 
for  a  public  wrong.  You  must,  therefore,  not 
in  this  case,  as  one  of  the  distinguished  coun- 
sel for  the  state  has  stated,  draw  any  inference 
hostile  to  the  accused  because  he  did  not  take  the 
stand  and  testify  in  his  own  behalf.  It  is  also 
a  principle  of  criminal  jurisprudence  that  no 
statement,  or  admission,  or  confession,  is  to  be 
taken  against  one  on  trial  for  a  criminal  charge, 
unless  the  same  is  freely  and  voluntarily  made; 
that  is  to  say,  made  without  duress,  threats,  in- 
ducements, or  anything  surrounding  him  at  the 
time  which  would  disturb  the  voluntary  and  free 
character  of  his  utterance.  Under  the  practice 
in  this  state  the  preliminary  question  as  to  the 
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competency  of  such  testimony  is  addressed  to 
the  court,  but  the  jury  have  the  right,  and  it  is 
error  not  to  accord  them  that  right,  to  hear  ev- 
ery word  of  testimony  which  is  presented  to  the 
court  in  passing  upon  that  question,  and  even 
though  the  court  rules  that  such  testimony  is 
competent  it  is  entirely  within  the  province  of 
the  jury  on  that  testimony,  or  anything  which 
may  appear  in  the  case  bearing  upon  the  ques- 
tion, to  conclude  that  such  statement  was  not 
freely  and  voluntarily  made,  and,  if  so,  they 
must  disregard  every  consideration  of  it.  If 
they  conclude,  however,  that  a  statement  offered 
in  evidence  as  one  of  the  accused's  was  free- 
ly and  voluntarily  made,  it  is  still  their  prov- 
ince and  their  province  alone,  to  accord  to  it 
that  weight  to  which  they  deem  it  entitled, 
but  they  are  not  required  to  consider  it  at  all 
even  under  those  circumstances,  but  just  as 
they  view  it  and  the  weight  which  they  con- 
clude should  be  given  to  it.  In  other  words,  the 
credibility  of  the  witnesses  who  testify  in  the 
case  is  solely  for  the  determination  of  the  jury, 
and  they  are  to  give  to  the  testimony  in  any 
cause  that  weight  to  which  they  deem  it  is  en- 
titled. 

The  court  will  now  endeavor  to  give  you  an 
analysis  so  far  as  it  is  pertinent'to  the  issues  in- 
volved in  this  case  of  the  section  of  the  Criminal 
Code  under  which  this  indictment  is  preferred. 

First.  In  order  to  obtain  a  conviction  it  is 
necessary  for  the  fitate  to  establish  beyond  a 
reasonable  doubt  that  the  party  charged  is  a 
male  person  over  the  age  of  16  years. 

Second.  That  the  woman  upon  whom  the  se- 
duction is  charged  was  at  the  time  an  unmarried 
woman. 

Third.  A  promise  of  marriage.  The  promise 
of  marriage  need  not  be  shown  by  any  particu- 
lar form  of  words.  It  is  entirely  sufficient  if  the 
language  used  by  the  accused  was  such  as  to  im- 
ply the  promise  and  it  was  so  understood  and 
accepted  by  the  woman.  If  the  jury  can  infer 
beyond  all  reasonable  doubt  from  the  facts  and 
circumstances  disclosed  by  the  testimony  that 
such  language  was  used  to  the  woman  as  indi- 
cating the  intent  and  purpose  and  promise  of 
the  accused  to  marry  her,  and  it  was  so  accepted 
and  understood  by  her,  that  is  sufficient.  The 
promise  of  marriage  need  not  be  made  at  the 
time  of  the  alleged  seduction,  it  may  have  been 
made  before  that  time.  It  is  only  necessary 
that  it  should  be  the  inducing  cause  of  the  in- 
tercourse referred  to— that  it  sustains  to  the  ac- 
complishment of  result  the  relation  of  cause  to 
effect;  that  the  woman  relied  upon  it  and  was 
induced  by  it  to  part  with  her  virtue,  and  the 
inducement    waa   so   strong   that    without   the 

Eromise  of  marriage  she  would  not  have  yielded 
er  virtue.  It  may  be  absolute  and  uncondi- 
tionaL  The  reason  of  that  principle  is  well 
stated  b^  a  court  in  one  of  our  states,  and  this 
court  will  adopt  the  language  of  that  court  in 
giving  to  you  the  reason  of  that  requirement, 
which  is  as  follows:  "The  object  of  the  prosecu- 
tion is  not  to  punish  illicit  intercourse,  but  the 
seducer,  who  by  means  of  a  promise  of  marriage 
destroys  the  chastity  of  an  unmarried  female 
of  previous  chaste  character,  and  who  thus 
draws  her  aside  from  the  path  of  virtue  and  rec- 
titude, and  then  fails  and  refuses  to  fulfil  his 
promise.  But  when  the  seduction  is  accom- 
plished by  means  of  a  promise  of  marriage,  to  be 
performed  only  upon  the  condition  that  the  in- 
tercourse results  in  pregnancy,  no  promise  of  the 
woman  can  be  implied  from  such  yiehling." 
Now,  the  court  usea  the  word  "when"  because 
that  is  the  word  which  is  used  in  this  quotation, 
but  in  delivering  to  you  that  instruction  it  is 
going  to  omit  the  use  of  the  word  "when"  and 
substitute  the  word  "if,"  so  that  you  will  under- 
stand that  the  instruction  is  given  to  you  in  a 
hypothetical  way.  So  it  will  read  thfs  way: 
"If  the  seduction  is  accomplished  by  means  of 
a  promise  of  marriage,  to  be  performed  only 
upon  the  condition  that  the  intercourse  results 


in  pregnancy,  no  promise  of  the  woman  can  be 
implied  from  such  yielding." 

Fourth.  There  must  be  sexual  intercourse. 
Mere  illicit  sexual  intercourse  is  not  sufficient. 
If  the  woman  yields  to  the  man  willfully  or  to 
gratify  her  lust,  or  of  passion,  or  a  spirit  of 
sexual  curiosity,  such  an  act  of  intercourse 
would  not  be  sufficient  to  constitute  the  crime 
of  seduction  as  recognized  under  the  law  of  this 
state. 

Fifth.  There  must  not  only  be  a  promise  of 
marriage,  sustaining  to  sexual  intercourse  the 
relation  of  cause  to  effect,  but  the  sexual  inter- 
course must  be  the  result  of  deception  and  a 
promise  to  marry,  to  use  the  language  here. 
Kow,  to  use  the  language  of  our  Supreme  Court 
in  part:  "The  means  of  deception  need  not  be 
other  than  the  mental  attitude  of  the  seducer 
when  he  makes  the  promise  of  marriage,  by 
which  he  induces  the  woman  to  surrender  her 
virtue,  without  intending  to  fulfill  his  promise, 
and  thereby  deceives  her,  then  his  conduct  is 
in  violation  of  the  statute,  and  la  punishable 
thereunder."  Those  are  the  three  elements; 
promise  of  marriage,  sexual  intercourse  as  the 
result  of  deception,  and  promise  of  marriage, 
which  may  be  of  the  character  just  referred  to 
in  the  extract  taken  from  a  decision  of  our  Su- 
preme Court. 

Sixth.  No  conviction  can  be  had  upon  the  un- 
corroborated testimony  of  the  prosecutrix.  Cor- 
roboration, to  use  the  language  of  our  Supreme 
Court  upon  this  question,  is  anything  which 
tends  to  strengthen,  add  to,  add  weight,  or  cre- 
dulity, or  that  which  makes  more  certain.  Cor- 
roboration is  thus  defined  by  our  court.  To 
what  elements  of  the  offense  must  it  relate  in 
order  to  obtain  a  conviction?  There  must  be 
corroboration  of  the  promise  of  marriage,  of  the 
sexual  intercourse,  and  of  the  deception.  The 
court  did  not  make  this  law,  nor  can  the  jury 
change  it  The  purpose  of  the  enactment  is 
that  no  conviction  shall  be  had  which  rests  upon 
the  credibility  and  testimony  of  the  woman 
alone.  Now,  corroboration  need  not  be  by  di- 
rect or  positive  testimony,  Mr.  Foreman  and 
gentlemen  of  the  jury.  If  circumstances  are  es- 
tablished by  some  testimony  other  than  that  of 
the  woman,  they  are  entirely  sufficient  if  you 
so  regard  them  and  they  bring  to  the  mind  of 
the  jury  conviction  beyond  a  reasonable  doubt. 
If,  therefore,  in  a  given  case  a  letter  purporting 
to  be  written  by  the  accused  rests  solely  upon 
the  testimony  of  the  prosecutrix  it  should  not 
be  considered  by  the  jury.  If  there  are  any  oth- 
er facts  or  circumstances  in  the  case,  and  that 
is  solely  for  their  determination,  which  strength- 
en or  add  weight  or  credulity  to  the  testimony 
of  the  prosecutrix,  then  that  would  be  sufficient, 
and  which  is  for  the  determination  of  the  jury ; 
but  that  should  not  result  in  a  verdict  of  guilty 
unless  they  establish  that  conviction  beyond  a 
reasonable  doubt.  It  is  for  you  to  say  if  there 
are  facts  and  circumstances  other  than  the  tes- 
timony of  the  prosecutrix  which  corroborate 
her  in  the  material  elements  referred  to.  If  you 
so  find,  and  you  are  satisfied  beyond  a  reason- 
able doubt  thereof,  if  all  the  other  elements  of 
this  offense  are  also  established,  it  would  be  your 
duty  to  convict  the  defendant. 

Seventh.  No  conviction  shall  be  had  if  it  be 
proved  on  the  trial  that  the  woman  was  at  the 
time  of  the  alleged  offense  lewd  and  unchaste. 
The  word  "chastity"  has  been  much  considered 
and  discussed  by  the  courts  generally  through- 
out the  country,  but  the  decisions  are  generally 
agreed  upon  this  fact:  That  chastity  means 
actual  chastity  as  distinguished  from  reputa- 
tion for  chastity.  In  other  words,  the  word  re- 
lates to  what  the  woman  is  rather  than  what 
she  is  reputed  to  be.  In  some  of  the  states  the 
state  is  required  to  prove  affirmatively  the  chas- 
tity of  the  woman,  because  seduction  involves 
in  its  very  nature  a  previous  chastity  on  the 
part  of  the  woman.  As  already  called  to  your 
attention,  the  statute  of  this  state  declares  'that 
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if  it  should  he  proved  on  the  trial  that  the  wo- 
man was  at  the  time  of  the  alleged  seduction 
unchaste  or  lewd,  no  conviction  can  be  had. 
The  Supreme  Court  in  passing  upon  that  ques- 
tion has  declared  in  a  case  that  under  that  act, 
the  chastity  of  the  woman  is  presumed,  and  the 
state  is  not  called  upon  to  establish  it  affirma- 
>  tively  as  part  of  Its  case,  but  it  is  a  matter  of 
defense  which  the  defendant  is  called  upon  to  es- 
tablish by  the  greater  weight  or  preponderance 
of  the  testimony.  In  one  branch  of  this  court, 
Mr.  Foreman  and  gentlemen  of  the  jury,  if  a 
party  relies  upon  a  defense  under  certain  con- 
ditions and  limitations,  they  are  required  to 
make  a  formal  plea  thereof ;  the^  are  required 
to  serve  upon  tne  other  party  litigant  notice  of 
those  defenses  upon  which  he  win  rely  at  the 
trial  of  the  cause.  This  does  not  apply  to  a 
criminal  case.  When  a  defendant  comes  into 
court  charged  with  a  crime,  under  the  plea  of 
not  guilty  he  can  set  up  without  formal  notice 
or  announcement,  or  without  offering  testi- 
mony, any  legal  defense  applicable  to  the  case 
under  consideration.  For  example,  it  might  be 
the  purpose  of  one  charged  with  crime  to  show 
at  the  trial  of  the  case  that  at  the  time  of  the 
commission  of  the  alleged  offense  he  was  some- 
where else — that  is,  to  rely  upon  an  alibi — but 
if  in  the  course  of  the  trial  the  state  establishes 
the  fact  Itself  that  he  was  somewhere  else  at 
the  time  of  Uie  alleged  offense,  in  other  words, 
if  the  state  establishes  that  the  weight  or  pre- 
ponderance of  the  testimony  is  in  favor  of  an 
alibi,  or  if  it  develops  sufficient  testimony  to 
raise  a  reasonable  doubt  as  to  whether  or  not 
the  defendant  committed  the  act,  under  such 
conditions  or  state  of  facts,  it  would  be  favora- 
ble to  the  defendant  without  going  upon  the 
stand  in  his  own  behalf ;  and  if  the  state  fails 
to  establish  guilt  beyond  a  reasonable  doubt, 
the  defendant  would,  under  those  circumstances, 
be  entitled  to  an  acquittal.  The  same  princi- 
ple would  apply  to  one  who  is  charged  with  an 
act  of  violence,  for  example,  homicide,  or  assault 
and  battery  with  intent  to  kill  and  murder;  if 
the  defendant  intended  to  rely  upon  the  plea  of 
self-defense,  which  is  an  affirmative  defense, 
he  is  not  called  upon  to  announce  the  fact  in 
court,  or  to  make  a  formal  tender  to  the  state, 
and  if  in  the  course  of  the  development  of  the 
state's  case  that  defense  is  made  out,  the  de- 
fendant may  rely  upon  that,  and  would  be  en- 
titled to  an  acquittal  if  the  greater  weight  or 
preponderance  of  the  testimony  is  in  favor  of 
It,  or  if  it  raises  a  reasonable  doubt  as  to  his 
^nilt.  And  so  it  is  in  a  case  of  this  kind.  If, 
in  a  given  case,  while  the  state  is  not  called  up- 
on to  establish  affirmatively  the  previous  chaste 
character  of  the  prosecutrix,  yet  if  it  develops 
in  its  case  by  the  greater  weight  or  preponder- 
ance of  the  testimony  that  the  woman  was  lewd 
and  unchaste,  or  if  tne  testimony  were  developed 
by  the  state  which  would  leave  a  reasonable 
doubt  as  to  where  the  weight  or  preponderance 
of  the  testimony  lay,  it  would  be  such  a  doubt 
as  the  defendant  would  be  entitled  to  and  to  an 
acquittal.  So,  if  the  state  itself  in  the  develop- 
ment of  its  case  produces  testimony  which  rais- 
es a  reasonable  doubt  as  to  whether  or  not  the 
woman  upon  whom  a  seduction  is  alleged  to 
have  taken  place  is  chaste,  the  defendant  would 
be  entitled  to  the  benefit  of  that  doubt,  although 
the  chastity  of  the  woman  is,  as  a  matter  of 
fact,  an  affirmative  defense. 

That  is  nothing  more  than  the  application  of 
the  familiar  principle  which  runs  throuerh  all 
the  criminal  offenses  in  which  affirmative  de- 
fenses are  applicable,  that  the  defendant  is 
not  called  upon  to  make  a  formal  plea,  but  he 
may  take  advantage  of  any  defense  without  go- 
ing on  the  stand,  if  it  should  be  developed  by 
the  state  in  the  development  of  its  case.  The 
court  is  not  going  to  say  to  you  that  you  must 
give  weight  to  any  fact  or  circumstance  which 
oaay  have  been  disclosed  by  the  testimony,  but 
you  are  to  take  into  consideration  all  facts  and 


circumstances  in  the  case  which  may  have  a 
bearing  upon  the  question  and  reach  a  conclu- 
sion which  is  just  and  proper  under  t2ie  testi- 
mony in  the  case,  giving  it  the  credit  and  the 
weight  to  which  you  deem  it  is  entitled. 

Giving  the  defendant  the  benefit  of  every  rea- 
sonable doubt  arising  in  the  case,  if  you  are 
satisfied  that  he  is  guilty  as  charged,  it  would 
be  your  duty  to  write  a  verdict  of  guilty.  If 
you  are  not  satisfied  beyond  a  reasonable  doubt 
that  he  is  guilty,  it  would  be  equally  your  duty 
to  write  a  verdict  of  not  guilty.  In  any  event, 
Mr.  Foreman,  whatever  verdict  you  find,  write 
it  out,  and  under  it  write  the  word  "Foreman." 

If  the  defendant  in  this  case  is  not  guilty, 
then  you  should  not  convict  him.  But  if  he 
is  guilty  why  not  convict  him? 

After  verdict  the  court  sentenced  defend- 
ant as  follows: 

Let  the  within  named  defendant,  W.  A.  Teal, 
be  confined  in  the  state  penitentiair  at  hard  la- 
bor for  a  period  of  3  years  or  serve  a  like  pe- 
riod at  hard  labor  upon  the  public  works  of 
Greenville  county. 

It  is  further  ordered  and  adjudged,  not  by  way 
of  fine  or  additional  penalty,  but  as  a  condi- 
tion upon  which  a  part  of  the  sentence  herein 
imposed  is  suspended,  that  if  the  defendant  will 
deposit,  or  cause  to  be  deposited,  the  sum  of 
$100  with  the  clerk  of  court  of  Greenville  coun- 
ty by  the  1st  day  of  January  each  year,  to  be 
paid  by  the  said  clerk  in  monthly  or  quarterly 
installments,  at  his  pleasure,  for.  the  support 
and  maintenance  of  the  child  of  the  prosecutrix 
alleged  by  her  to  be  the  child  of  the  defendant, 
to  the  oerson  or  institution  having  legal  custody 
thereof,  for  the  term  of  6  years  beginning  Jan- 
uary 1,  1918,  if  such  child  shall  Uve  so  long, 
and  shall  thereafter,  on  the  1st  day  of  January 
of  each  year,  pay,  under  the  same  terms  and 
conditions,  the  sum  of  $150  until  said  child  shall 
arrive  at  the  age  of  15  years,  if  he  shall  live  so 
long ;  that  so  long  as  uiese  conditions  are  ful- 
ly performed,  18  months  of  the  above  sentence 
be  suspended ;  but  if  there  shall  be  a  failure  to 
comply  with  any  payment  herein  provided,  the 
suspension  shall  be  revoked,  and  tne  defendant 
shall  serve  the  entire  3  years. 

F.  A.  Miller,  of  Hartsville,  and  H.  P.  Bur- 
bage,  of  Greenville,  for  appellant.  Proctor  A. 
JSonham,  James  H.  Price,  and  J.  Robt.  Mar- 
tin, SoL,  all  of  Greenville,  for  the  State. 

GAGB,  J.  The  defendant  was  found  guilty 
of  seduction  by  means  of  deception  and  prom- 
ise of  marriage.  The  judgment  was  3  years' 
imprisonment    The  defendant  has  appealed. 

There  are  18  exceptions,  but  the  argument 
expressly  makes  the  following  issues,  stated 
in  dependent  order,  to  wit:  (1)  The  question 
of  corroborating  testimony  was  wrongfully 
left  in  the  first  instance  to  the  jury,  when  it 
ought  to  have  been  decided  by  the  court  (2) 
The  court  admitted  incompetent  testimony 
for  corroboration,  to  wit,  the  testimony  of 
the  woman's  father  as  to  the  defendant's  con- 
fessions, and  the  profert  of  the  woman's 
child;  and  there  was  admitted  insuflacient 
testimony  for  corroboration,  to  wit,  the  sig- 
nature of  the  defendant  in  his  appearance 
bond.  (3)  There  was  no  corroborating  testi- 
mony, and  for  that  reason  a  verdict  ought  to 
have  been  directed.  (4)  The  promise  to  mar- 
ry which  the  woman  testified  to  was  one  con- 
ditioned upon  her  becoming  pregnant  from 
the  intercourse,  and  for  that  reason  a  verdict 
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ought  to  have  been  directed.  (5)  The  toter- 
course  was  lewd,  and  for  that  reason  a  ver- 
dict ought  to  have  been  directed.  (6)  The 
trial  Judge  In  his  charge  violated  the  consti- 
tutional inhibition  to  charge  in  the  facts,  in 
that  the  Judge  charged  the  Jury  that  It  was 
their  duty  to  convict  Irrespective  of  the  evi- 
dence. (7)  The  Judgment  pronounced  by  the 
court  is  not  warranted  by  law.  These  in 
their  order. 

[1 }  It  is  true,  as  was  held  in  the  Livingston 
Case,  105  IS.  0. 251,  89  S.  B.  550,  and  the  Turn- 
er Case,  82  S.  C.  280,  64  S,  B.  424, 17  Ann,  Cas. 
88,  that  the  court  must  first  Judge  of  the 
existence  of  any  corroborating  testimony  be- 
fore the  cause  goes  to  the  Jury ;  and,  if  there 
be  none  such,  the  cause  ought  not  to  go  to  the 
Jury.  And  it  may  be  that  in  the  instant  case 
the  court  did  not  expressly  so  rule ;  but  the 
truth  is  the  court  so  held  by  necessary  impli- 
cation, for  the  issue  of  defendant's  guilt  was 
Bent  to  the  Jury,  and,  that  being  so,  it  would 
be  an  idle  performance  for  us  to  now  reverse 
the  Judgment  because  the  court  did  not  In  ad- 
vance expressly  hold  that  there  was  corrobo^ 
rating  evidence,  especially  now  that  we  hold 
that  there  was  such  testimony. 

[2]  The  woman's  father  testified  that  the 
defendant  confesi^ed  to  him  that  he  had  prom- 
ised to  marry  the  woman,  and  that  the  de- 
fendant had  ruined  the  wituess'  home.  This 
transaction  was  at  the  father's  house,  at 
Traveller's  Rest  in  Greenville  county  In  Janu- 
ary, 1917,  after  the  defendant  had  been 
brought  there  from  Hartsville  by  the  wo- 
man's two  brothers,  in  an  automobile,  and 
without  process  of  law.  The  suggestion  is 
that  the  defendant  was  under  duress,  and  the 
confession  was  involuntary.  There  is  no  evi- 
dence of  duress,  except  as  that  inference 
may  be  drawn  from  the  father's  testimony. 
There  was  no  other  witness  who  testified  to 
the  transaction.  The  circuit  Juoge  who  saw 
the  witness  thought  that  the  confession  was 
voluntary,  and  there  is  no  room  to  hold  the 
contrary. 

[3]  The  woman's  child  had  then  been  bom ; 
the  defendant  had  then  been  married  to  an- 
other woman;  the  fire  ablaze  in  a  father's 
heart  at  the  first  discovery  of  so  flagrant  a 
wrong  had  turned  to  ashes;  he  testified  that 
his  sons  were  not  then  angry,  but  were  "frus- 
trated" ;  and  he  testified  the  defendant  was 
not  then  terrified,  but  was  "penitent"  These 
were  subjects  upon  which  the  witness  could 
testify  by  opinion,  for  they  rest  in  opinion. 
So  deplorable  an  event  in  the  home  might 
have  Inflamed  one  caste  of  kindred  to  have 
speedy  and  dire  vengeance;  but  another 
caste,  of  equal  virtue,  might  have  suffered 
and  waited.  The  court  saw  the  actors,  and 
could  best  Judge  of  the  character  of  the  con- 
fessions. 

[4]  The  child,  born  early  in  December,  1916, 
and  9  months  after  the  association  with  the 
defendant  in  the  last  of  February  or  the  first 
of  March,  was  allowed  in  evidence.    The  de- 


fendant objected  to  profert  of  the  child,  but 
assigned  no  specific  ground  for  the  obJecticHi. 
The  court  ruled  that  the  child  was  competent 
to  show  the  woman  had  a  child,  "as  the  law 
requires  corroboration."  The  court  also  said: 
"I  understand  you  simply  present  that  child 
and  ask  the  prosecutrix  if  that  is  her  baby, 
and  for  that  purpose  only."  The  solicitor  an- 
swered that  the  child  was  offered  to  prove  8e« 
duction.  The  ruling  of  the  court  was  made 
a  ground  for  a  motion  there  for  a  new  trial; 
and  the  Judge  then  said: 

"The  baby  was  not  exhibited  to  the  jury ;  on 
the  contrary  the  court  onlv  admitted  that  to 
show  that  she  had  given  birtn  to  a  child ;  it  was 
not  to  show  similarity." 

The  action  of  the  court  was  olearly  within 
the  ruling  in  State  v.  Whitaker,  103  S.  O. 
213,  87  S.  B.  lOOL  In  the  cases  cited  by  the 
appellant  the  child  was  exhibited  to  prove 
that  it  had  the  features  of  the  alleged  fa- 
ther ;  and  the  courts  of  Wisconsin  held  that 
relationship  could  not  be  shown  in  that  way. 

[6]  The  other  challenged  testimony  is  the 
signature  of  the  defendant  on  his  appearance 
bond.  The  exceptions  do  not  challenge  the 
competency  of  that  signature.  The  argument 
questions  the  value  of  the  signature  as  a  cor- 
roborating circumstance.  The  signature  was 
of  utmost  relevancy.  The  genuineness  of  the 
three  letters  of  the  defendant,  hereafter  re- 
ferred to,  had  to  be  established  by  other  tes- 
timony than  the  woman's  to  render  them  cor- 
roborativQ  testimony.  If  the  same  hand 
signed  the  letters  which  signed  the  bond, 
then  the  letters  were  competent  if  their  con- 
tents corroborate  the  testimony  of'  the  wo- 
man. The  bond  was  signed  "Archie,"  and 
twK>  of  the  letters  were  so  signed ;  the  Jury 
saw  both. 

The  opinion  we  have  announced  with  ref- 
erence to  the  competency  of  the  testimony 
tends,  in  large  measure,  to  settle  the  next 
question,  and  that  most  seriously  argued, 
and  that  we  have  marked  "3." 

[6]  We  are  of  the  opinion  that  there  was 
ample  testimony  to  corroborate  the  woman, 
both  as  to  the  seduction  and  the  promise  to 
marry,  and  that  the  court  was  right  to  sub- 
mit the  issue  of  the  defendant's  guilt  to  the 
Jury.  Jones  in  his  admirable  work  on  Evi- 
dence defines  corroborative  testimony  to  be 
"additional  evidence,  of  a  different  charac^ 
ter,  to  the  same  point" 

[7]  The  confession  of  the  defendant,  the 
birth  of  a  child,  and  the  defendant's  letters, 
were  all  testimony  of  a  different  character 
from  the  woman's.  Of  the  three  letters  of 
the  defendant  put  in  evidence  one  was  writ- 
ten before  the  alleged  seduction,  and  two 
were  written  after  that  event  It  is  not 
needful  to  reproduce  them  here;  it  is  suffi- 
cient to  say  that  they  are  of  the  most  de- 
ceitful character,  and  that  they  tend  to  prove 
that  the  defendant  bought  a  ring  for  the  girl, 
and  then  put  her  away  aud  declined  to  marry 
her,  on  the  false  ground  that  in  spite  of  his 
profession  of  love  for  her  that  he  could  not 
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"do  a  thing  that  might  cause  you  not  to  live 
a  happy  life." 

[S]  Without  further  recitation  we  conclude 
that  there  was  ample  testimony  tending  to 
prove  that  the  parties  had  sexual  intercourse 
— the  whole  cross-^zamlnatiou  assumed  that 
— ^that  it  came  about  by  the  artifice  of  the 
defendant,  and  upon  his  promise  to  marry 
the  woman.  That  constitutes  the  offense  un- 
der the  statute. 

[9]  Further  it  is  argued  for  a  directed  ver- 
dict that  the  promise  to  marry  was  made 
upon  condition,  and  the  condition  was  the 
pregnancy  of  the  girl.  It  is  true  that  if 
such  was  the  case,  then  there  was  of  course 
no  promise  to  marry  that  would  support  this 
prosecution. 

[10]  It  is  true  also  that  the  woman  testi- 
fied that  no  particular  day  had  been  set  for 
the  marriage.  But  it  is  common  knowledge 
that  the  promise  to  marry  goes  before  a  fixed 
day  of  marriage,  and  that  the  essential  thing 
is  the  promise,  and  it  may  exist  when  no  day 
has  been  set  for  its  execution. 

It  is  also  true  that  the  woman,  upon  her 
cross-examination,  did  answer  "Yes"  to  ques- 
tions which  suggested  a  promise  to  marry 
conditioned  upon  pregnancy.  But  to  the 
state's  counsel  she  repeatedly  and  clearly 
swore  that  the  defendant  promised  to  marry 
her  weeks  before  there  was  ever  any  cohabi- 
tation. 

[11]  The  appellants  furthermore  pressed 
the  argument  that  the  only  reasonable  con- 
duston  to  be  drawn  from  the  testimony  was 
"that  the  alleged  Intercourse  was  by  mutual 
consent,"  was  lewd,  lustful,  and  habitual; 
and  counsel  say  that  w:as  a  question  of  law 
for  the  court  That  surely  is  not  the  law. 
It  is  too  true  that  the  parties  to  this  trans- 
action practiced  gross  immorality;  she  ad- 
mitted the  fftct  for  hierself ;  the  defendant's 
counsel  in  effect  admitted  the  fact  for  him. 
There  Is  no  suggestion  by  testimony  or  by 
argument  that  the  woman  was  unchaste  be- 
fore she  fell  under  the  influence  of  the  de- 
fendant. At  that  time  she  was  but  a  coun- 
try girl ;  she  had  never  attended  any  but  a 
neighborhood  school;  she  lived  in  a  remote 
section,  and  had  not  learned  the  wiles  of 
men.  The  defendant  was  a  graduate  of 
Qcmson  College,  25  years  old,  and  had  got  a 
glimpse  of  the  world.  He  was  a  guest  In 
the  woman's  home.  The  crisis  in  her  life 
was  the  last  of  February  or  first  of  March, 
1916.  If  she  was  then  chaste,  and  the  de- 
fendant's letter  to  her  said  she  was  then 
"perfect";  if  she  then  gave  her  soul  and 
body  to  the  defendant,  and  the  event  proves 
it,  and  because  of  his  expressed  love  for 
and  promise  to  marry  her,  and  all  the  cir- 


cumstances show  it — ^then  the  law  does  not 
abandon  her  because,  having  stooped  to  one 
act  of  folly,  she  found  too  late  that  men  be- 
tray, and  abandoned  herself  freely  to  the  will 
and  lust  of  her  seducer.  The  defense  really 
is,  the  greater  the  ruin  the  less  the  remedy. 
One  step  off  a  precipice  requires  no  count 
of  two  steps. 

[12]  The  exceptions  which  challenge  the 
charge  of  the  court  as  recited  in  the  afore- 
said sixth  ground  are  of  no  force.  Let  the 
charge  be  reported;  there  is  nothing  in  It 
which  trespassed  upon  the  facts ;  and  there 
is  nothing  in  it  which  suggested  to  the  Jury 
to  find  a  verdict  against  the  testimony. 

[13-1 S]  The  only  other  issue  made  by  the 
arguments  relates,  not  to  the  trial  and  to 
the  verdict,  but  to  the  judgment  of  the  court 
That  ought  to  be  reported. 

The  statute  authorizes  fine  or  imprison- 
ment "at  the  discretion  of  the  court"  Cr. 
Ck>de  1912,  |  889.  The  Judgment  was  3  years' 
imprisonment.  It  Is  not  clearly  manifest 
that  such  a  Judgment  Is  too  severe,  and  it 
will  therefore  not  be  disturbed;  the  offense 
was  great 

The  further  direction  of  the  Judgment  was 
expressly  not  for  additional  penalty ;  it  was 
done  pursuant  to  the  wide  discretion  lofdged 
in  the  court  by  the  act  of  1912.  27  Stats. 
773.  That  act  is  the  sequel  of  State  v.  Ab- 
bott, 87  S.  G.  466,  70  S.  E.  6,  88  L.  B.  A. 
(N.  S.)  112,  Ann.  Gas.  1912B,  1189.  In  that 
case  the  court  said: 

"The  legislative  power  to  set  punishment  for 
crime  is  very  broad,  and  in  the  exerdde  of  this 
power  the  General  Assembly  may  confer  on 
trial  Judges,  if  it  sees  fit,  the  largest  discretion 
as  to  the  sentence  to  be  imposed,  as  to  the  be- 
ginning and  end  of  the  punishment  and  wheth- 
er it  should  be  certain  or  indeterminate  or  con- 
ditional." 

The  act  provides: 

"Gircuit  Judges  of  this  state  shall  have  the 
power  and  authority,  in  their  discretion,  to  sus- 
pend sentences  imposed  by  them,  upon  such 
terms  and  upon  such  conditions  as  in  their 
judgment  may  be  fit  and  proper."  Act  Feb.  15, 
1935  (27  St  at  Large,  p.  773). 

If  the  condition  named  for  a  suspension 
is  too  hard,  the^  defendant  may  accept  the 
full  8  years  of  service ;  if  the  condition  for 
a  suspension  is  agreeable,  the.  defendant  may 
accept  it,  and  forego  a  part  of  the  term  of 
service.  In  either  event,  no  larger  penalty 
is  put  on  the  defendant;  he  has  the  ad- 
vantage of  election  between  penalties. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  C.  J.,  and  HYDBIOS,  WATTS, 
FRASER,  JJ.,  concur. 
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(108  S.  C.  442) 

STATE  V.  HOLLIS.     (No.  9853.) 

(Supreme  (Dourt  of  South  Carolina.     Jan.  17, 

1918.) 

1.  Gbihinal  Law  ^=9371(9)  —  Evidence- 
Relevancy. 

In  a  prosecution  of  a  woman  for  killing  a 
man,  defendant  claiming  that  she  shot  in  de- 
fense against  an  assault  with  intent  to  rape, 
defendant's  testimony  as  to  whether  she  had 
ever  heard  of  the  man's  attempting  rape  on  any 
other  person  in  the  community  was  incompetent 
in  the  absence  of  showing  at  what  period  of 
time  any  other  alleged  assault  was  made. 

2.  Homicide  €=>339— Appeal— Habicless  Es- 
BOB— Exclusion  op  Evidence. 

Tho  exclusion  of  such  testimony  by  her  was 
not  prejudicial  to  defendant,  where  she  testified 
directly  to  an  assault  upon  her  by  deceased 
with  intent  to  rape  her. 

3.  Homicide  «=»300(5)— In stbuction— "Prov- 
ocation" and  Self- Defense  —  "Man- 
blauohteb." 

In  prosecution  of  a  woman  for  manslaugh- 
ter, she  claiming  that  she  killed  in  defending 
against  an  assault  with  intent  to  rape,  the 
court  charged  that  manslaughter  is  the  killing 
of  a  person  in  sudden  heat  and  passion  on  suf- 
ficient logal  provocation;  that  provocation, 
when  it  is  sufficient  and  legal,  will  reduce  a 
homicide  from  murder  to  manslaughter,  but 
does  not  excuse  a  homicide;  that  provocation 
carries  with  it  the  idea  of  some  physical  ag- 
gression or  some  assault  which  suddenly  arous- 
es heat  and  passion  in  the  person  assaulted, 
etc.  Held,  that  the  charge,  correct  in  the  usual 
case  of  hdmicide,  was  also  correct,  and  not  mis- 
leading, when  applied  to  a  case  where  the  de- 
fense was  killing  on  account  of  assault  with 
intent  to  rape. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
slaughter ;    Provocation.] 

4.  Homicide  «=»30(K8)— Instbuction— Self- 
Defense. 

In  such  prosecution,  the  charge  that  defend- 
ant must  show  that  *'any"  person  of 'Ordinary 
prudence  and  courage  would  have  been  war- 
ranted in  coming  to  the  conclusion  that  the 
danger  did  exist,  and  that  it  was  necessavy  to 
shoot,  was  not  erroneous  by  the  use  of  "any" 

Serson  instead   of  ''a"   person,   as  putting   on 
efendant  a  greater  burden  than  the  law  re- 
quired. 

5.  Homicide  ^=>244(1)  —  Manslai70hteb— 
Sufficiency  of  Evidence. 

In  ^fosecution  of  a  woman  for  manslaugh- 
ter claimed  to  have  been  committed  in  repel- 
ling an  assault  to  rape,  evidence  held  to  sus- 
tain conviction. 

Appeal  from  Common  Pleas  Circuit  Coart 
of  Union  County;   Thomas  S.  Sease,  Judge. 

Frances  Hollis  was  convicted  of  man- 
slaughter, and  she  appeals.    AfQrm'ed. 

The  court's  charge  was  as  follows: 

The  charge  against  this  defendant  is  murder. 
That  charge  also  includes  manslaughter.  The 
defense  is  self-defense,  and  also  a  killing  to 
prevent  the  commission  of  a  felony,  to  wit, 
assault  with  intent  to  ravish. 

The  state  must  prove  the  guilt  of  the  de- 
fendant beyond  a  reasonable  doubt.  That  is  a 
doubt  for  which  you  can  give  a  reason;  it  is 
not  a  flimsy  or  fanciful  doubt,  but  a  strong 
substantial  doubt  The  defendant,  in  setting 
up  her  defenses  of  self-defense,  and  the  other 


defense  that  she  does  set  up,  must  show  one 
or  the  other  of  them  by  the  greater  weight  or 
the  preponderance  of  the  evidence. 

You  must  give  the  defendant  the  benefit  of 
every  reasonable  doubt  that  might  arise  in  the 
consideration  of  the  case.  The  presumption 
is  that  the  defendant  is  innocent,  and  that  pre- 
sumption stays  with  her  throu^^hout  the  entire 
trial  of  the  case  until  the  12  jurors  are  satis- 
fied of  her  guilt  beyond  a  reasonable  doubt. 

Where  one  kills  another  with  a  deadly  weap- 
on, and  nothing  else,  the  law  presumes  mal- 
ice. But  wherever  the  evidence  comes  out  that 
presumption  vanishes,  and  the  state  must  provo 
malice  beyond  a  reasonable  doubt. 

Murder  is  the  killing  of  a  human  being  with 
malice  aforethought,  either  express  or  implied. 
The  malice  need  not  havo  existed  in  the  mind 
of  the  person  accused  of  the  homicide  for  any 
appreciable  or  definite  period  of  time.  If  it 
was  there  at  the  time^  tnen  that  would  be  suf- 
ficient to  make  the  killing  murder.  Malice  is 
ill  will,  and  is  evidenced  by  threats,  old  grudges, 
lying  in  wait,  preparation,  previous  determina- 
tion, or  anything  that  woula  warrant  a  jury  in 
believing  that  the  act  was  done  willfully  or 
intentionally  without  just  cause  or  excuse. 

Manslaughter  is  the  killing  of  a  person  in 
sudden  heat  and  passion  upon  a  sufficient  le- 
gal provocation.  Provocation,  when  it  is  suffi- 
cient and  legal,  will  reduce  a  homicide  from 
that  of  murder  to  manslaughter.  It  does  not 
excuse  a  homicide,  however  great  the  provoca- 
tion. That  provocation  carries  with  it  the  idea 
of  some  physical  aggression  or  some  assault 
which  suddenly  arouses  heat  and  passion  in 
the  person  assaulted,  and  if  the  person  when  as- 
saulted, or  some  physical  aggression  is  made 
toward  that  person,  kills  another  by  reason  of 
the  sudden  heat  and  passion  then  and  there 
aroused,  but  does  not  kill  in  self-defense,  but 
kills  before  cooling  time,  that  would  be  man- 
slaughter. The  law  says  that  the  killing  would 
then  not  be  murder,  but  would  be  reduced  to 
th«  lesser  grade  of  homicide,  to  wit,  manslaugh- 
ter. 

Self-defense,  gentlemen,  is  a  complete  de- 
fense to  any  charge  in  an  indictment  for  mur- 
der, either  of  murder  or  manslaughter.  I 
charge  you  that  self-defense  is  based  upon 
necessity ;  and  the  person  who  sets  up  the  plea 
of  self-aefcnse  must  satisfy  the  jury  by  the  pre- 
ponderance of  the  evidence  that  it  was  neces- 
sary or  apparently  necessary  to  take  the  life 
of  an  assailant  ux  order  to  keep  himself  or 
herself  from  being  killed  or  being  seriously  in- 
jured. If  she  shows  that,  then  she  must  go 
further  and  show  that  she  was  without  fault 
in  bringing  on  the  difficulty.  If  she  shows  that, 
then  she  must  show  that  any  j;>erson  of  or- 
dinary prudence  and  courage  would  have  been 
warranted  in  coming  to  the  conclusion  that 
the  danger  did-  exist,  and  that  it  was  neces- 
sary to  shoot  and  striko  in  order  to  keep  her- 
self from  being  seriously  injured  or  losing  her 
own  life.  She  must  go  further,  if  she  has 
satisfied  you  of  that  by  the  preponderance  of 
the  evidence,  and  show  that  there  was  no  oth- 
er reasonably  safe  means  of  escape.  But  I 
change  the  charge  on  that,  gentlemen,  and  not 
charge  you  the  last  element  of  self-defense, 
but  there  is  no  evidence  to  the  contrary  that 
she  was  on  her  own  premises  and  in  her  ovm 
house;  and  one  being  in  her  own  house  when 
she  is  assaulted  need  not  run,  need  not  get  out 
of  the  way.  She  is  not  called  to  avoid  the 
necessity  by  any  other  means,  because  she  can 
stand  her  ground  on  her  own  premises  and  de- 
fend herself  in  going  forward.  Whether  it  is 
necessary  to  defend  herself  or  not  she  could 
not  be  assumed  to  have  brought  on  the  diffi- 
culty, because  a  person's  rights  in  her  own 
home  are  higher  than  anywhere  else,  and  the 
right  of  self-defense  is  not  circumscribed   and 
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llmitod  by  the  necessity  of  getting  out  of  the 
way  when  one  is  on  his  own  premises,  because 
the  law  attempts  to  hold  the  house  as  the  safe 
place  of  a  person,  for  the  reason  that  the  home 
and  the  house  is  the  unit  of  civilization  and  is 
sacred;  and  therefore  the  law  throws  around 
It  a  higher  protection  than  any  other  place.  So 
where  one  is  assaulted  on  his  own  premises, 
he  is  not  required  to  get  out  of  the  way,  but, 
on  the  contrary,  when  one  is  intruding  and  is 
made  aware  that  his  presence  is  no  longer 
wanted,  then  the  owner  may  put  him  out  by 
whatever  force  is  necessary,  even  to  the  extent 
of  killing  him.  A  person  can't  kill  another  be- 
cause  he  doesn't  get  out,  but  he  may  use  such 
force  as  is  necessary  to  put  him  ou^  and  if  it 
is  necessary  to  kill  him,  then  no  liability  at- 
taches to  the  person  who  kills  under  such  cir- 
cumstances. 

I  charge  you  that  any  person,  whether  an  offi- 
cer of  the  law  or  not,  has  a  right  to  kill  an- 
other in  the  act  of  committing  a  felony,  to 
wit,  in  the  act  of  burning  a  house,  or  in  tl  ^  act 
of  stealing  property  over  the  value  of  $20,  or 
in  the  act  oi  committing  an  assault  with  intent 
to  rape.  Assault  with  intent  to  rape  is  an 
attempt  on  the  part  of  a  man  to  have  sexual 
intercourse  with  a  woman  without  her  consent. 
And  it  may  not  be  shown  that  it  was  any  great 
effort ;  but  just  the  laying  on  of  hands  with  the 
intention  to  have  carnal  intercourse  with  a 
woman  against  her  will  would  be  sufficient  in 
law  to  make  an  assault  with  intent  to  ravish. 
The  intent  with  which  the  attempt  is  made 
would  be  the  gist  of  the  offense.^  And  if  you 
find  that  the  deceased  attempted  to  commit  a 
rape  or  ravish  this  woman,  that  is  to  say,  to 
have  carnal  knowledge  with  her  against  her  wHl 
and  by  force,  she  would  have  a  right  to  take 
his  life  if  it  was  necessary  to  do  so  to  prevent 
the  commission  of  that  felony.  And  I  charge 
you  that  it  is  a  hanging  crime.  The  punii^- 
mcnt  is  Inflicted  where  a  person  commits  an 
.assault  with  intent  to  ravish  a  woman.  It 
doesn't  say  a  chaste  woman  or  an  unchaste 
woman,  but  the  word  "woman"  covers  it  aU. 
And  if  a  man  attempts  to  commit  a  rape  upon 
a  woman,  it  makes  no  difference  whetner  the 
woman  is  chaste  or  unchaste,  when  a  man  at- 
tempts to  commit  the  assault,  to  ravish,  to  have 
carnal  knowledge  with  her  without  her  consent, 
and  if  the  jury  is  convinced  beyond  a  reason- 
able doubt,  he  would  be  guilty  and  subject  to 
be  electrocuted  in  Colombia  in  the  State  peni- 
tentiary. 

You  are  to  give  the  defendant  the  benefit  of 
every  reasonable  doubt  that  may  arise  in  the 
consideration  of  the  case.  That  is  to  say,  if 
yon  have  a  reasonable  doubt  as  to  whether  the 
charge  against  tho  defendant  is  one  of  murder 
or  manslaughter,  one  of  the  two,  if  you  find 
she  is  guilty  at  all,  you  would  give  her  the  ben^ 
efit  of  that  doubt  and  write  a  verdict  of  the 
lesser  offense.  If  you  have  a  reasonable  doubt 
as  to  whether  the  defendant  has  made  out  her 
plea  of  self-defense,  or  either  one  of  her  pleas, 
by  the  greater  weight  of  the  evidence,  you 
would  give  her  the  benefit  of  that,  and  say  that 
she  had  made  out  her  plea.  That  is  what  I 
mean  when  I  say  you  must  give  her  the  benefit 
of  every  reasonable  doubt  in  the  case.  If  you 
find  that  the  state  has  failed  to  prove  the  de- 
fendant guilty  of  either  murder  or  manslaugh- 
ter, beyond  a  reasonable  doubt,  then,  of  course, 
you  will  find  the  defendant  not  guilty. 

Where  one  is  found  guilty  of  murder,  and 
nothing  more  is  said,  the  penalty  is  death  by 
electrocution.  If  the  jury  add  the  words,  for 
any  reason,  '*with  recommendation  to  the  mer- 
cy of  the  court,"  that  would  mean  imprison- 
ment at  hard  labor  for  the  balance  of  her  nat- 
ural life.  Where  one  is  guilty  of  manslaughter 
the  punishment  is  from  two  to  thirty  years. 

The  form  of  your  verdict  will  be  "Guilty,"  or 
"Guilty  with  recommendation  to  the  mercy  of 


the  court,"  or  "Guilty  of  manslaughter"  or 
"Not  guilty." 

Whatever  verdict  you  find,  write  it  out  on 
tlie  back  of  this  indictment,  and  sign  your  name 
as  foreman. 

Take  the  record. 

The  following  are  the  exceptions  of  the 
defendant-appellant,  alleging  error: 

First  Exception. 

His  honor  erred  in  sustaining  the  objection 
of  the  solicitor  to  the  following  question  asked 
the  defendant,  and  in  ruling  and  holding  the 
same  to  be  incomi)etcnt,  to  wit:  "Q.  Had  you 
ever  heard  of  his  attempting  rape  on  any  oth- 
er woman  in  the  community?"  the  error  being 
that  if  the  defendant  had  knowledge  of  other 
and  similar  acts  on  the  part  of  the  deceased, 
she  would  be  warranted  in  judging  his  conduct 
more  harshly  and  in  acting  more  quickly  in 
defense  of  her  person  than  otherwise,  and  his 
honor  erred  in  not  so  holding  and  in  not  al- 
lowing her  to  testify  to  such  knowledge. 

Second  Exception. 

His  honor  erred  in  charging  the  jury  in  this 
case  with  regard  to  manslaughter  as  follows: 
"Manslaughter  is  the  killing  of  a  person  in 
sudden  heat  and  passion  upon  a  sufficient  le- 
gal provocation.  Frovocation,  when  it  is  suf- 
ncient  and  legal,  will  reduce  a  homicide  from 
tliat  of  murder  to  manslaughter.  It  does  not- 
excuse  a  homicide,  however  great  the  provoca- 
tion. That  provocation  carries  with  it  the  idea 
of  some  physical  aggression  or  some  assault 
which  suddenly  arouses  heat  and  passion  in  the 
person  assaulted,  and  if  tho  person  when  as- 
saulted, or  some  physical  aggression  is  made 
toward  that  person,  kills  another  by  reason  of 
the  sudden  heat  and  passion  then  and  there 
aroused,  but  does  not  kUI  in  self-defense,  but 
kills  before  cooling  time,  that  would  be  man- 
slaughter. The  law  says  that  the  killing  would 
then  not  be  murder,  but  would  be  reduced  to 
the  lesser  grade  of  homicide,  td  wit,  manslaugh- 
ter." The  error  being,  it  is  respectfully  sub- 
mitted, that  while  this  charge  is  correct  in  the 
usual  case  of  homicide,  yet,  It  Is  misleading 
and  prejudicial  when  applied  to  a  case  where 
the  defense  is  killing  on  account  of  actoault 
with  intent  to  rape. 

Third  Exception. 

His  honor  erred  in  charging  the  Jury  in  this 
case  with  regard  to  self-defense  as  follows :  "If 
she  shows  that,  then,  she  must  show  that  any 
person  of  ordinary  prudence  and  courage  would 
have  been  warranted-  in  coming  to  the  con- 
clusion ^at  the  danger  did  exist,  and  that  it 
was  necessary  to  shoot  and  strike  in  order  to 
keep  herself  from  being  seriously  injured  or 
losing  her  own  life."  The  error  being,  it  is 
respectfully  submitted,  that  his  honor  placed 
a  greater  burden  than  required  by  law  when  he 
required  the  defendant  to  measure  up  to  the 
standard  of  "any  person  of  ordinarjr  prudence" 
in  the  defense  of  self-defense— it  being  submit- 
ted that  a  person  is  warranted,  so  far  as  this 
element  is  concerned,  in  acting  in  self-defense 
when  a  person  of  ordinary  prudence  and  cour- 
age would  have  been  warranted  in  coming  to  the 
conclusion  that  the  danger  did  exist,  and  that 
it  was  necessary  to  shoot,  etc.,  in  order  to  save 
himself. 

Fourth  Exception. 

His  honor  erred  in  refusing  the  motion  for  a 
new  trial  on  the  ground  that  there  Was  not 
sufficient  evidence  to  sustain  the  verdict,  it  be- 
ing respectfully  submitted  that  only  the  fact 
of  the  killing  of  the  deceased  at  the  home  of 
the  defendant  appearing,  it  further  appearing 
from  the  uncontradicted  testimony  that  this 
killing  was  made  necessary  by  an  attempted 
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rape  by  the  deceased  on  the  defendant,  there 
was  no  evidence  upon  which  a  verdict  of  man- 
slaughter could  be  sustained,  and  his  honor  err- 
ed in  not  so  holding. 

Wallace  &  Barron,  of  Union,  for  appellant. 
Ira  G.  Blackwood,  of  Spartanburg,  and  John 
K.  Hamblin,  of  Union,  for  the  State. 

GAGE,  J.  The  defendant,  a  negro  woman, 
killed  with  a  shotgun  a  negro  man.  She 
was  tried,  and  the  verdict  was  guilty  of  man- 
slaughter, Judgment  was  pronounced  upon 
her.  and  she  appeals  to  this  court. 

There  are  four  exceptions;  let  them  be 
reported,  and  let  the  charge  be  reported. 

[1,  2]  The  court  might  have  permitted  the 
defendant  to  answer  the  question  which  was 
propounded  to  her;  but  we  think  the  refusal 
is  not  sufficient  ground  to  warrant  a  reversal. 
The  appellant  dtes  and  relies  upon  State  v. 
Smith,  In  12  Blch.  443.  But  the  appellant's 
counsel  plainly  did  not  by  prefatory  questions 
bring  the  instant  case  within  Smith's  Case. 
It  does  not  appear  at  what  period  of  time 
the  other  alleged  assault  was  made;  that 
is  to  say,  whether  it  was  "reasonably  con- 
nected in  point  of  time  with  the  fatal  ren- 
contre. Strictly,  therefore,  the  testimony  was 
incompetent.  The  exclusion,  too,  was  mani- 
festly not  hurtful  ta  the  defendant.  She 
testified  directly  to  an  assault  upon  her  per- 
son by  the  deceased  with  Intent  to  rape  her. 
If  the  jury  believed  her  testimony,  there  was- 
no  need  to  bolster  up  what  she  said  there- 
about by  her  testimony  that  the  deceased 
had  made  an'  assault  of  like  character  upon 
another  woman.' 

The  vital  issue  was,  Did  the  deceased  as- 
sault her  with  unlawful  Intent?  And  she 
testified  directly  to  that  event.  The  state's 
testimony  which  tended  to  discredit  her 
chastity,  and  therefore  to  suggest  her  con- 
sent, was,  we  venture  to  think,  the  mat- 
ter whidi  overcame  her  testimony;  It  was 
not  the  elimination  of  what  she  might  have 
said  about  the  conduct  of  the  deceased  with 
other  women. 


[3]  There  is  no  serious  argumemt  that  the 
court  misstated  the  law  of  self-defense; 
on  the  other  hand,  the  appellant's  counsel  ad- 
mits that  the  "charge  Is  correct  in  the  usu- 
al case  of  homicide."  It  was  manifestly 
correct  in  the  instant  case. 

[4]  The  third  exception  is  hypercritical; 
the  court  charged  that  the  accused  "must 
show  that  any  person  of  ordinary  prudence 
and  courage  would  have  been  warranted  in 
coming  to  the  conclusion  that  the  danger 
did  exist,  and  that  it  was  necessary  to 
shoot."  The  italics  are  supplied.  The  lit- 
eral exception  is  that  the  court  should  have 
charged  "a  person"  in  the  place  of  "any  per- 
son." The  reason  assigned  is  that  the  charge 
thus  put  upon  the  defendant  a  greater  bur- 
den than  the  law  requires.  But  that  is  not 
true;  the  qualifying  attributes  of  the  hypo- 
thetical person  are  "ordinary  prudence  and 
courage";  a  defendant  in  any  case  is  held 
to  measure  up  to  these  attributes  either  as 
they  inhere  In  a  particular  person,  or  as  they 
Inhere  in  an  indefinite  number  of  persons, 
that  is  to  say,  In  "a  person"  or  in  "any  per- 
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son. 

[6]  The  last  and  fourth  exception  is  with- 
out merit.  There  was  sufficient  evidence  to 
sustain  the  verdict  of  manslaughter.  The 
woman,  by  her  account,  killed  the  man;  by 
her  account  she  killed  him  because  he  laid 
his  hands  on  her  with  an  unlawful  intent  to, 
rape  her,  against  her  consent  But  the  tes- 
timony in  its  entirety  leaves  reasonably  un- 
certain whether  the  assault  of  the  deceased 
was  with  intent  to  rape  the  defendant,  or 
with  Intent  to  have  carnal  knowledge  of  her 
by  her  own  consent  thereto. 

There  was  room  for  the  exercise  of  the 
Jury's  Judgment  about  that  issue,  and  the  ex- 
pression of  it  is  final  for  this  court. 

The  Judgment  of  the  court  is  affirmed.  It 
is  so  ordered. 

GABY,  C.  J.,  and  HTDBICK,  WATTS,  and 
FBASEB,  JJ.,  concur. 
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WITHERSPOON  t.  WITHERSPOON  et  aL 

(No.  9871.) 

(Supreme  Oourt  of  South  Carolina.     Jan.  22, 

1918.) 

Judgment  «=>139— Setting  Aside  Default- 
Unauthorized  Relief. 
In  a  partition  proceeding  a  defendant  waa 
entitled  to  assume  that  the  decree  would  be 
made  upon  the  allegations  of  the  complaint,  and 
the  court  abused  its  discretion  in  not  allowing 
him  to  answer  the  complaint  six  years  after 
the  rendition,  in  the  absence  of  defendant,  of  a 
decree  based  only  on  evidence  that  defendant 
had  deeded  plaintifiT  his  interest,  shown  in  the 
complaint,  under  Code  Civ.  Proc.  1912,  S  225; 
there  being  no  amendment  to  the  complaint,  and 
defendant  having  had  no  notice  or  opportunity 
to  be  heard  on  such  issue. 

Appeal  from  CommoD  Pleas  Circuit  Court 
of  Florence  County;  S.  W.  G.  Shipp,  Judge. 

Action  for  partition  by  R.  D.  Witherspoon 
against  Fred  Witherspoon  and  others.  From 
an  order  refusing  to  allow  the  named  de- 
fendant to  answer,  he  appeals.    Reversed. 

Philip  H.  Arrowsmith,  of  Lake  City,  for 
appellant.  Wlllcox  &  Wincox,  of  Florence, 
for  respondent 

WATTS,  J.  The  order.of  his  honor,  Judge 
Shipp,  from  which  an  appeal  is  made,  refus- 
es to  allow  the  appellant,  Fred  Witherspoon, 
to  come  in  at  this  time  and  answer  the  com- 
plaint served  on  him  in  September,  1911. 
The  basis  upon  which  appellant  sought  be- 
fore the  circuit  court  to  be  allowed  to  do  so 
is  section  225  of  the  Ck>de  of  Procedure, 
which  allows  a  circuit  Judge,  in  the  exercise 
of  his  discretion,  to  permit  parties  to  come 
in  and  answer  after  the  time  for  answering 
has  expired,  when  it  is  shown  that  the  fail- 
ure to  answer  was  due  to  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect 

The  appellant  by  his  exceptions  raises  but 
one  issue:  Did  Judge  Shipp  abuse  his  discre- 
tion in  refusing  to  allow  the  appellant  to 
come  In  and  answer  the  complaint  after  a 
lapse  of  six  years?  Under  section  225,  Code 
of  Procedure,  the  discretion  is  vested  in  the 
circuit  Judge,  and:  h.e  passes  on  such  ques- 
tions, and  this  court  has  repeatedly  decided 
that  unless  there  has  .been  a  clear  and  mani- 
fest abuse  of  this  discretion,  it  will  not  re- 
verse the  findings  of  the  circuit  Judge. 

The  action  was  partition  of  real  estate. 
R.  D.  Witherspoon,  the  respondent  is  the 
father  of  the  appellant,  Fred  M.  Wither- 
spoon. It  was  alleged  in  the  complaint  that 
the  plaintiff  and  defendants,  of  whom  Fred 
Witherspoon  was  one,  were  owners  in  fee  as 
tenants  in  common.  The  complaint  alleged 
that  he  was  the  owner  of  one-third,  that  his 
wife,  Ellen  May  Witherspoon,  had  died  in- 


testate, seised  and  possessed  of  the  land 
sought  to  be  partitioned,  and  that  each  of  the 
defendants,  among  whom  was  the  appellant 
were  entitled  to  one  undivided  two-fifteenths 
part  thereof. 

This  action  for  partition  was  commenced 
on  November  17,  1908,  After  service  of  pro- 
cess, nothing  further  was  done  until  June  9, 
1911,  when  a  reference  was  held,  and  it  de- 
veloped for  the  first  time  at  the  reference  that 
the  plaintiff  daimed  to  have  purchased  the 
interest  of  the  defendant  Fred  Witherspoon, 
and  to  have  obtained  a  deed  from  him  prior 
to  the  commencement  of  the  action.  The 
plaintiff  did  not  amend,  or  attempt  to  amend, 
his  complaint  by  alleging  these  facts,  but  in- 
troduced evidence  at  the  reference  to  show 
a  different  title  from  that  as  alleged  in  his 
complaint.  This  contention  is  at  variance 
with  the  allegations  of  the  complaint  and 
the  record  fails  to  show  that  any  such  con- 
tention was  ever  brought  hoime  to  Fred 
Witherspoon,  the  appellant,  that  he  had  con- 
veyed his  interest 

The  complaint  served  on  him  alleged  he 
had  an  interest  in  the  land,  and  as  far  as  the 
record  discloses  he  has  had  no  importunity  of 
controverting  the  evidence  introduced  before 
the  master  tending  to  show  that  he  had  con- 
veyed his  interest  to  the  plaintiff.  The  ap- 
pellant had  every  right  to  assume,  when  he 
defaulted,  that  the  allegations  of  the  com- 
plaint would  be  the  basis  of  the  decree  to 
be  made  by  the  court,  and  that  fixed  his  in- 
terest; and  when  plaintiff  undertook  to 
claim  the  interest  of  defendant  Fred  Wlther- 
spoon»  he  should  have  amended  his  com- 
plaint, making  proper  allegations  of  his 
changed  claims,  and  not  to  have  been  allow- 
ed to  simply  introduce  evidence  to  show  a 
different  title  from  that  which  he  had  al- 
leged in  his  complaint 

The  appellant  had  every  reason  to  assume 
that  the  decree  would  be  made  upon  the  al- 
legations of  the  complaint  and  Inasmuch  as 
the  evidence  introduced  before  the  master, 
showing  a  transfer  by  him  of  his  interest, 
was  done  without  an  amendment  to  the  com- 
plaint, under  aU  of  the  facts  and  circum- 
stances as  developed  in  the  case,  an  unfortu- 
nate family  controversy  between  father  and 
son,  we  are  of  the  opinion  that  his  honor 
was  in  error  in  not  permitting  Fred  Wither- 
spoon to  answer  the  supplemental  complaint, 
and  be  allowed  to  contest  the  claim  made  by 
his  father  that  he  had  conveyed  his  interest 
in  the  land  inherited  from  his  mother  by 
deed  to  him,  the  father. 

Judgment  reversed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGB,  JJ.,  concur. 
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HUFFMAN  V.  OWINGS.     (No.  9844.) 

(Supreme  Court  of  South   Carolina.     Jan.   7, 

1918.) 

Pleading   €=:»204(3)   —  Complaint  —  De- 

HUBBER. 

Though  the  complaint,  asking  judgment  for 
specific  performance  and  such  other  relief  as 
may  be  proper,  fails  to  state  suificient  facts  for 
equitable  relief,  it  is  not  demurrable;  its  allega- 
tions showing  a  valid  contract,  and  breach 
whereby  plaintiff  was  damaged,  entitling  him 
ro  legal  relief. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kicbland  County;  M.  P.  Whaley,  County 
Judge. 

Action  by  C.  P.  Huffman  against  O.  Y. 
O wings.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

The  complaint  is  as  follows: 

The  plaintifiC  above  named  complaining  of  the 
defendant  above  named  alleges: 

(1)  That  on  or  about  the  Ist  day  of  July, 
191y,  the  defendant  promised  and  agreed  to  sell 
to  the  plaintiff  herein  six  hogs,  which  were  then 
on  the  plantation  or  premises  of  one  Mills  in 
Lexington  county,  S.  C,  for  the  sum  of  $60,  and 
at  tliat  time  accepted  and  received  from  the 
plaintiff  $10  as  part  payment  of  the  purchase 
money  of  said  hogs,  and  gave  to  the  plain- 
tiff a  memorandum  in  writing,  signed  by  him- 
self, whereby  he  acknowl^ged  the  receipt  of 
the  said  $10,  and  agreed  to  deliver  to  the  plain- 
tiff the  said  six  hogs  upon  the  payment  of  the 
further  sum  of'  $50,  which  was  to  be  paid  on  the 
4th  day  of  July,  1917,  and  upon  the  payment 
thereof  to  deliver  the  said  hogs  to  the  plaintiff. 

(2)  That  on  the  said  4th  day  of  July,  1917. 
the  plaintiff  herein  went  to  the  defendant,  and 
offered  to  pay  the  defendant  the  said  sum  of  $50 
upon  the  aelivery  of  the  said  hogs  either  at  Co- 
lumbia, or  at  the  said  farm  of  Mills  in  Lexing- 
ton county,  but  the  defendant  refused  to  de- 
liver the  said  hogs  to  the  plaintiff,  and  still  re- 
fuses to  do  so,  although  the  plaintiff  has  made 
repeated  offers  to  pa^  the  said  sum  of  $50  upon 
delivery  to  him  of  said  hogs  In  good  condition. 

(3)  And  the  plaintiff  alleges  that  he  has  per- 
formed all  the  conditions  of  the  contract  of  pur- 
chase imposed  upon  him  by  the  terms  thereof. 

(4)  And  the  plaintiff  alleges  that  he  is  engaged 
in  the  truck  farming  business,  and  has  much 
truck,  vegetables,  and  fruit  which  he  is  unable 
to  sell  on  the  market,  and  which  he  hoped  and 
intended  to  feed  to  said  hogs,  which  were  then 
very  poor,  and  thereby  fatten  them,  and  sell 
them  when  fat  on  the  market    And  the  plaintiff 


alleges  that  by  reason  of  the  said  facts  the 
said  hogs  were  of  particular  value  to  him; 
and  that  for  the  reason  aforesaid  a  monetary 
judgment  w^ould  not  be  an  adequate  remedy,  or 
fully  compensate  him  for  the  loss  occasioned  by 
the  defendant's  breach  of  his  contract. 

(5)  And  the  i^Iaintiff  alleges  that  at  the  time  of 
the  sale  the  said  hogs  were  worth  the  said  sum 
of  $00,  but  that  if  in  good  order  they  are  now 
worth  the  sum  of  $100. 

Wherefore  the  plaintiff  asks  judgment  that  the 
defendant  be  required  specifically  to  perform  his 
contract  with  the  plaintiff  by  delivering  said 
hogs  to  him  upon  the  payment  of  the  said  sum 
of  $50,  and  for  such  other  and  further  relief  as 
may  be  just  and  proper. 

James  S.  Vemer,  of  Columbia,  for  appel- 
lant. Paul  A.  Cooper,  of  Columbia,  for  re- 
spondent. 

GARY,  C.  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  complaint, 
on  the  ground  that: 

"Jt  appears  on  the  face  of  the  complaint  that 
it  fails  to  state  any  cause  of  action  for  the  rea- 
son that  an  action  for  specific  performance  of 
a  contract  for  the  sale  of  personal  property, 
such  as  is  described  in  the  complaint  herein, 
will  not  lie,  but  plaintiff's  remedy,  if  he  has 
any.  is  an  action  lor  damages  on  the  law  side 
of  the  court.** 

A  copy  of  tbe  complaint  will  be  incorporat- 
ed in  tbe  report  of  tbe  case. 

It  is  true  tbe  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
for  equitable  relief,  but  it  does  not  follow 
tbat  tbe  demurrer  should  bave  been  sustain- 
ed and  tbe  complaint  dismissed.  A  complaint 
is  not  demurrable  if  tbe  allegations  are  suffi- 
cient to  entitle  tbe  plaintiff  to  any  relief 
whatever  either  legal  or  equitable.  Latham 
V.  Harby,  50  S.  C.  428,  27  S.  E.  862 ;  Parker 
V.  Victoria  Co.,  105  S,  C.  375,  89  S.  E.  1068. 

Tbe  allegations  in  tbis  case  show  a  yalid 
contract  between  tbe  plaintiff  and  defendant, 
and  tbat  there  was  a  breach  thereof  on  the 
part  of  the  defendant,  whereby  the  plaintiff 
was  damaged.  There  was  error,  therefore, 
in  sustaining  the  demurrer. 

Judgment  reversed. 

WATTS,  FRASER,  and  GAGE,  JJ.,  concur.. 
HYDBICK,  J.,  did  not  sit 
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ROUK   T.   VIRGINIA-CAROLINA   CHEMI- 
CAL CO.  et  al.    (No.  »885.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1918.) 

1.  Appeai«  and  Error  (@=>10o1(1)— Habicless 
Error— Admission  of  Evidence. 

Id  an  action  for  death,  the  admission  of  the 
certiticate  of  death  hied  with  the  board  of  health 
was  not  prejudicial,  where  there  was  abundant 
testimony  that  the  cause  of  death  was  as  stated 
in  such  certificate,  and  no  other  reasonable  in- 
ference could  be  drawn  from  the  evidence,  and 
defendant  did  not  seriously  contend  in  the  lower 
court  that  there  was  any  different  cause,  es- 
pecially where  the  doctor  malcing  such  certifi- 
cate was  in  court  before  the  case  was  submitted 
to  the  jury,  but  defendant  made  no  request  that 
he  be  sworn  for  examination  or  cross-examina- 
tion. 

2.  Appeal  and  Error  (S=:»1032(1)->Harmi.ess 
Error— Burden  of  Showing  Prejudice. 

Appellant  must  not  onl^  show  error,  but 
that  the  error  was  prejudicial. 

3.   NegUOENGE  ^=:>136(1,  9)  —  QUESTIONS  FOB 

Jury. 
The  same  rules  govern  the  granting  of  a 
nonsuit  and  the  direction  of  a  Terdict,  and,  on 
a  motion  for  either,  the  case  must  be  submitted 
to  the  jury  if  the  testimony  is  susceptible  of 
more  than  one  inference,  or  If  there  is  evidence 
to  sustain  any  of  the  specifications  of  negli- 
genee  in  the  complaint. 

4.  Appeal  and  Error  ^=3059  —  Case  —  Mat- 
ters Included. 
Where  a  case  had  been  tw^ice  tried,  a  new 
trial  having  been  granted  for  inadequacy  of  the 
damages,  the  judge  did  not  err,  on  the  settle- 
ment of  the  proposed  case,  in  refusing  to  allow 
the  order  granting  the  new  trial  to  be  set  out 
in  full  and  in  permitting  only  the  bare  state- 
ment that  the  judge  presiding  on  the  first  trial 
granted  a  new  trial  for  inadequacy  of  the  dam- 


Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  I.  W.  Bowman,  Judge. 

Action  by  Annie  T.  Rouk,  as  administra- 
trix of  Henry  M.  Rouk,  deceased,  against  the 
Virginia-Carolina  Chemical  Company  and  an- 
other. From  a  judgment  for  plaintiff,  the 
defendant  named  appeals.    Affirmed. 

Mordecai,  Gadsden  &  Rutledge  and  Mitch- 
ell &  Smith,  all  of  Charleston,  for  appellant. 
Logan  &  Grace,  of  Charleston,  for  respond- 
ent 

WATTS,  X  This  is  an  action  for  dam- 
ages for  the  alleged  death  of  the  husband  of 
the  plaintiff  while  in  the  employment  of  the 
defendant  at  one  of  its  factories  near 
Charleston.  The  case  was  first  tried  in  Jan- 
uary, 1916,  before  Special  Judge  Edward 
Mclver,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  $1,000.  Judge  Mclver 
granted  a  new  trial  for  inadequacy  of  dam- 
ages. The  case  then  came  on  for  trial  be- 
fore Judge  Bowman  and  a  Jury  in  January, 
1917,  and  resulted  in  a  verdict  in  favor  of 


plaintiff  for  $12,500.  After  entry  of  Judg- 
ment defendant  appeals,  and  by  their  ex- 
ceptions allege  error  based  upon  the  improp- 
er admission  of  evidence  prejudicial  to  the 
defendant  over  objection  and  refusal  of  trial 
judge  to  grant  defendant's  motion  for  a  non- 
suit, and  refusal  to  direct  a  verdict  in  favor 
of  the  defendant. 

[1]  The  first  exception  is: 

"That  the  trial  judge  erred  in  admitting  in 
evidence,  over  defendant's  objection,  the  certifi- 
cate of  death  of  the  city  health  office  to  prove 
the  cause  of  the  alleged  death  of  Henry  M. 
Kouk,  the  said  certificate  being  hearsay  and  in- 
competent to  prove  the  cause  of  death,  which 
should  have  been  established  by  direct  proof, 
and  depriving  defendant  of  all  opportunity  for 
cross-examination  of  plaintiff's  doctor  as  to  the 
cause  of  death,  and  being  the  only  evidence  of 
cause  of  death  in  the  whole  record  and  preju- 
dicial to  defendant." 

The  admission  of  the  evidence  complained 
of  was  not  prejudicial  to  the  defendant  The 
paper  offered  in  evidence  was  not  a  copy, 
but  the  original,  whether  admitting  the  cer- 
tificate made  by  Dr.  Mitchell  filed  with  the 
board  of  health  was  error  or  not  was  harm- 
less, and  the  cross-examination  of  him  could 
not  have  helped  the  defendant. 

The  evidence  conclusively  shows  that  when 
I>r.  Mitchell  was  called  in  to  see  the  de- 
ceased he  made  no  examination  of  the  de- 
ceased, it  was  admitted  by  appellant's  coun- 
sel in  the  argument  in  this  court  that  Dr. 
Mitchell  came  in  the  court  during  the  trial 
and  before  case  was  submitted  to  the  Jury, 
and  they  did  not  request  his  honor  to  have 
him  sworn  for  the  purpose  of  examination  or 
cross-examination  of  him.  Had  this  request 
been  made,  no  doubt  his  honor  under  the  cir- 
cumstances would  have  allowed  it.  In  re- 
sponse to  a  question  by  a  member  of  this 
court  appellant's  counsel  admitted  that  they 
did  not  argue  to  the  Jury  tliat  the  deceased's 
death  was  not  brought  about  as  alleged  in 
the  complaint,  which  was  gas  poison.  The 
admission  of  this  certificate  was  not  prejudi- 
cial to  the  rights  of  the  defendant 

There  was  other  testimony  ample  and  com- 
petent to  submit  to  tlie  Jury  as  to  the  cause 
of  deceased's  death,  and  no  other  reasonable 
inference  could  be  drawn  from  that  evidence 
other  than  the  cause  of  his  death  was  that 
as  alleged  in  the  complaint 

[2]  The  defendant  must  not  only  show  that 
there  was  error,  but  that  the  error  was  prej- 
udicial. There  being  other  testimony  and  an 
abundance  of  it  Introduced  by  the  plaintiff  • 
other  than  the  certificate  of  death,  and  the 
appellant  not  seriously  contending  in  their 
arguments  in  the  court  below  that  deceased's 
death  was  from  a  different  cause  from  the 
one  alleged  this  exception  is  overruled. 

[3]  As  to  the  exceptions  in  refusing  a  non- 
suit or  directed  verdict  the  same  rules  gov- 
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ern  the  granting  of  nonsuit  and  the  direction 
of  a  verdict,  and  where  the  testimony  Is  sus- 
ceptible of  more  than  one  Inference  the  case 
must  be  submitted  to  the  jury,  and  where 
there  is  evidence  to  sustain  any  of  the  sever- 
al specifications  of  negligence  in  the  com- 
plaint, the  case  goes  to  the  jury.  In  this 
case  there  was  evidence  of  such  a  <diaracter 
as  warranted  the  refusal  to  grant  a  nonsuit 
or  directing  a  verdict  under  the  authorities 
of  Steele  v.  Railway.  103  S.  C.  102,  87  S.  E. 
639;  Brandon  v.  Ottaray  Mills,  103  S.  C. 
421,  88  S.  E.  1102;  Baker  v.  Insurance  Co., 
106  S.  0.  419,  91  S.  E.  324.  There  was  posi- 
tive evidence  on  the  part  of  the  plaintiff  to 
support  each  and  every'  allegation  of  the  com- 
plaint as  specified  In  the  allegations  of  neg- 
ligence, as  a  careful  examination  of  the  tes- 
timony in  the  case  shows.  This  court  af- 
firmed the  judgment  of  the  circuit  court  in 


Alston  V.  This  Same  Appellant  in  104  S.  C. 
410,  89  S.  E.  497.  Alston  was  injured  at  the 
same  time  the  deceased  was,  and  the  evi- 
dence in  this  case  is  practically  and  substan- 
tially the  same.  The  verdict  is  supported  by 
evidence,  and  should  not  be  disturbed. 
These  exceptions  are  overruled. 

[4]  The  exceptions  of  the  respondent  as  to 
settlement  of  the  proposed  case  by  his  honor. 
Judge  Bowman,  are  overruled.  The  respond- 
ent was  not  entitled  to  have  the  order  of 
Special  Judge  Mclver  ip  full.  His  honor  al- 
lowed the  meat  of  the  case  and  all  that  was 
necessary  that  "Judge  Mclver  granted  a  new 
trial  for  Inadequacy  of  damages." 

All  exceptions  are  overruled,  and  the  Judg- 
ment of  circuit  court  affirmed. 

OART,  0.  J.,  and  HYDRIOK»  FRASEBt 
and  GA6E»  JJ.,  concur. 
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TENNESSEE  FERTILIZER  CO.  et  aL  t. 

HAND  et  al.    (No.  103.) 

(Supreme  Court  of  Georgia.     Dec.  18,   1917. 

On  Motion  for  Rehearilig,  Feb.  20,  1918.) 

(8yUdbu9  hy  th^  OouriJ 

1.   EqUITT    «s»1— JUBIBOIOTION— EZBB0I6B   OT 

Equitable  PowebSw 
Jurisdiction  in  a  court  of  equity  must  first 
exist  before  it  can  exercise  equitable  powers. 
Jurisdiction   must  i>recede   rather  than  follow 
receivership,  injunction,  etc  • 

2.  Corporations  ^=:»666(3)— REPBBssNTATiyK 

Suit— Jurisdiction. 
Where  a  minority  stockholder  in  a  domestic 
corporation  brought  suit  on  behalf  of  himself 
ancl  others  similarly  situated,  against  a  foreign 
corporation,  alleging  that  it  was  the  holder  of 
a  majority  of  the  stock  of  the  domestic  corpora- 
tion, and  praying  for  a  recovery  of  damages  in 
favor  of  the  domestic  corporation  on  account  of 
alleged  fraudulent  acts  on  the  part  of  the  foreign 
corporation  in  securing  i>osse8si0n  of  the  plant 
and  assets  of  the  domestic  corporation,  to  the 
exclusion  of  the  stockholders,  under  a  lease  of 
the  plant  and  its  assets  for  a  period  of  five  years, 
on  terms  which  were  alleged  to  be  enormously 
advantageous  to  the  foreign  corporation,  and 
at  a  rental  which  was  very  small,  and  which 
resulted  in  enormous  profits  to  the  latter  cor> 
poration,  and  where  the  prayer  was  for  injunc- 
tion, receiver,  and  the  recovery  as  damages  of 
the  profits  alleged  to  have  been  fraudulentlv  ob- 
tained  for  the  use  of  the  stockholders  of  the 
domestic  corporation,  and  on  the  theory  that 
the  lease  was  fraudulent  and  void,  and  a  judg- 
ment was  also  prayed  against  the  foreign  cor- 
poration, with  a  special  lien  against  certain 
shares  of  the  stock  in  the  domesae  corporation 
owned  by  the  foreign  corporation,  ana  where 
the  foreign  corporaticm  filed  a  special  appear- 
ance in  tibe  nature  of  a^  plea  to  the  jurisdiction, 
and  also  a  demurrer,  and  a  similar  appearance 
was  filed  by  the  domestic  corporation,  it  was 
error  to  strike  the  special  appearances  and  pleas 
to  the  jurisdiction  and  to  overrule  the  demurrers 
on  the  same  spnound* 

Nothing  deaded  in  the  cases  of  Hamil  v.  Flow- 
ets,  133  6a.  216,  66  S.  K  961,  and  Peoples 
Bank  v.  Cleveland,  117  Ga.  908,  44  S.  E.  20, 
and  nothing  contained  in  section  6654  of  the 
Civil  Code  of  1910,  would  authorize  the  bring- 
ing and  maintaining  of  a  suit  as  indicated  above. 
The  decisions  in  the  above-cited  cases  are  difCer- 
ent  in  their  facts  from  the  present  case,  and  are 
not  controlling. 

On  Motion  for  Rehearing. 

(AMiH&nai  8fUabu9  hy  JffdKortal  BUif.) 

8.  Ybnus  ^=s>2— Reiisdt— -FoBUic. 

The  remedy  which  the  law  gives  for  the  en- 
forcement of  a  right  does  not  necessarily  on- 
braoe  a  right  to  dboose  the  forum  in  which  to 
litigate  the  cause,  as  defendant  is  also  interested 
in  the  question  of  jurisdiction,  and  is  entitled 
to  have  the  controversy  adjudicated  in  a  venue 
which  the  law  provides  for. 

4.  Venue  «=»3— Constitxttiowal  and  Statu- 
tobt  Provisions. 

In  Georgia  tiie  venue  of  suits  legal  and  eq- 
uitable is  controlled  by  constitutional  and  stat- 
utory provisions. 

5.  Equitt  ^=»32— Pbopebtt  within  Jubib- 

DICTION. 

The  mere  fact  that  there  is  propert^r  of  the 
defendant  within  its  territorial  jurisdiction  does 
not  authorize  a  court  of  equity  to  seize  it.  where 
plaintiff  has  no  lien  thereon  or  present  interest 
therein,  and  its  seizure  will  not  confer  a  juris- 
diction the  court  did  not  already  possess. 


6.  Attachment  ^=»68  —  Equitable  Attach- 
ment—Jurisdiction. 
The  writ  of  attachment  is  purely  a  creature 
of  statute,  and  is  confined  to  common-law  ac- 
tions, and  there  is  no  statute  in  Georgia  giving 
a  court  of  equity  power  to  issue  attachment  as 
in  cases  at  law. 

Atkinson,  J.,  dissenting,  and  Gilbert,  J.,  dis- 
senting in  part. 

Error  from  Superior  Court,  Dougherty 
County;   E.  E.  Cox,  Judge. 

Suit  by  Florence  Hand  and  others,  exec- 
utors, against  the  Tennessee  Fertilizer  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    'Reversed. 

Candler,  Thomson  dc  Hirsch,  of  Atlanta, 
and  Pottle  &  Hofmayer,  of  Albany,  for  plain- 
tiffs in  error.  Pope  dc  Bennet,  of  Albany,  for 
defoddants  in  error. 


HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 

On  Motion  for  Rehearing. 

[S-l]  The  remedy  which  the  law  gives  foi 
the  enforcement  of  a  right  does  not  necessa- 
rily embrace  a  rlg^t  on  the  part  of  the  c(Mn- 
plainlng  party  to  choose  his  own  forum  in 
which  to  litigate  his  cause.  The  defendant 
also  is  interested  in  the  question  of  the  juris- 
diction in  which  an  alleged  right  is  to  be 
urged  against  him,  and  is  entitled  to  have  the 
controversy  adjudicated  in  a  venue  which  the 
law  provides  for.  The  venue  of  suits  in  this 
state,  legal  and  equitable  is  controlled  by 
constitutional  and  statutory  provisions.  The 
mere  fact  that  there  is  property  belonging  to 
a  defendant  within  its  territorial  Jurisdiction 
does  not  authorize  a.  court  of  equity  to  seize 
it,  the  plaintiff  having  no  lien  thereon  or 
present  interest  therein;  and  its  seizure  un- 
der saoh  circumstances  will  not  confer  upon 
the  court  a  jurisdiction  it  did  not  already  pos- 
sess. 

[6]  To  the  contention  that  it  may  be  seized 
under  an  equitable  attachment,  analogous  or 
equivalent  to  an  attachment  at  law,  the  reply 
is  that  there  is  no  provision  in  our  law  for 
the  issuance  of  an  equitable  attachment. 
The  writ  of  attachment  is  purely  a  creature 
of  statute,  and  is  confined  to  comm<mrlaw 
actions.  See  Bucyras  v.  McArthur  (D.  C.)  219 
Fed.  206;  Ayres  v.  Graham  Steamship  Co., 
150  IlL  App.  137  (2),  142 ;  McPherson  v.  Snow- 
den,  19  Md.  107 ;  Phillips  v.  Ash's  Heirs,  63 
Ala.  414,  4ia  There  is  no  statute  in  this 
state  giving  to  a  court  of  equity  power  to  is- 
sue attachments  as  in  cases  at  law.  Of 
course,  a  court  of  equity  could  deal  with  the 
res  where  it  had  Jurisdiction  by  reason  of 
the  provisions  of  section  5554  of  the  Civil 
Code,  but  the  present  case  does  not  fall  with- 
in any  of  the  InstaLnces  there  enumerated. 

Rehearing  denied.  All  the  Justices  concur, 
except 
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ATKINSON,  J.  (dissenting).  On  motion 
for  rehearing  It  appears  to  me  that  the 
decision  as  first  announced^  by  the  entire 
bench  is  wrong.  This  is  a  suit  by  a  minority 
stoclcholder  in  a  domestic  corporation  against 
a  nonresident  who  owns  a  majority  of  the 
stock  and  by  virtue  thereof  dominates  the 
corporation.  The  object  of  the  suit  was  to 
recover  for  the  corporation  damages  resulting 
from  illegal  management  of  the  business  of 
the  corporation,  in  order  that  the  damages 
recovered  might  be  apportioned  among  all  of 
the  stockholders.  The  liability  was  not  di- 
rectly to  the  plaintiff  personally,  and  the  cor- 
poration would  not  sue,  being  unable  to  do  so 
on  account  of  the  defendant's  dominating 
control.  Under  the  circumstances  the  plaln- 
tlflfs  only  remedy  was  in  equity.  The  defend- 
ant, being  beyond  the  limits  of  the  state, 
could  not  be  reached  personally  by  the  process 
of  the  court  The  situs  of  stock  held  by  the 
defendant  in  the  domestic  corporation,  how- 
ever, was  at  the  home  oflBce  of  the  corpora- 
tion in  this  state,  and  subject  to  seizure. 
HamU  V.  Flowers,  133  Ga.  216,  65  S.  E.  961 
(1)  ;  Pennoyer  v.  Nefl,  95  U.^  S.  714,  24  I*  Ed. 
565.  The  plaintiff,  not  having  a  personal 
right  to  sue,  could  not  proceed  by  attach- 
ment at  law,  under  Civil  Code,  |§  5055  et  seq., 
6035 ;  but  having  a  right  to  redress  the 
wrong,  and  there  being  pr<^)erty  within  the 
state  whicdi  could  be  seized,  equity  would 
afford  a  remedy.  Civil  Code,  §§  5506,  3652, 
5614.  That  is  to  say,  equity  will  seize  the 
stock  through  the  instrumentality  of  a  receiv- 
er, and,  having  secured  possession  of  the  res 
within  the  contemplation  of  the  law,  will 
thereby  acquire  jurisdiction  to  administer 
that  for  the  benefit  of  the  creditors,  just  as 
it  might  be  done  by  attachment  under  the 
statute  if  the  plaintiff  were  In  a  position  to 
enforce  such  a  remedy  at  law.  To  say  that 
for  the  purpose  of  collecting  an  ordinary  debt 
owing  to  the  plaintiff  a  court  of  law,  by  the 
statutory  remedy  of  attachment,  could  seize 
the  stock  and  apply  it  to  the  debt,  but  that 
where,  as  in  this  case,  the  plaintiff,  though 
interested,  has  no  such  direct  relation  as 
would  authorize  him  to  institute  an  attachr 
ment  proceeding  at  law,  equity  would  not  at 
his  instance,  through  the  instrumentality  of 
a  receiver,  seize  the  property  and  apply  it  in 
the  interest  of  all  the  stockholders,  would 
deny  the  broad  and  effective  powers  of  equity. 
The  majority  <^inlon  refers  to  jurisdiction 
as  if  the  object  of  the  petition  were  to  obtain 
a  judgment  in  personam,  whereas  all  that  is 
sought  is  a  judgment  in  rem. 

GILBERT,  J.  (concurring  specially).  I 
agree  with  what  is  said  by  Mr.  Justice  AT- 
KINSON In  his  dissenting  opinion  on  the 
question  of  jurisdiction;  but  the  demurrer 
which  was  overruled  contained  also  a  ground 
based  upon  laches,  and  the  judgment  of  the 
court  in  overruling  this  ground  was  errone- 
ous. 


(81  W.  Va.  640) 
OVERTON  V.  HECKATHORN  et  aL 

(No.  3428.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  12,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Statutes  ^=s>161(l)— Intent— Antecedent 
Laws. 

IntCDtian,  plainly  expressed  by  terms  used 
in  a  statute  passed  by  the  Legislature,  with  in- 
tent to  make  it  the  comprehensive  and  exclusive 
rule  of  law  as  to  its  subject-matter  and  a  com- 
plete substitute  for  the  previous  law  of  that 
subject,  whether  statutory,  common,  or  civil. 
is  not  restrained  or  limited  by  the  antecedent 
law,  even  though  it  may  seem  to  have  pre- 
scribed a  more  equitable  rule  than  that  found 
in  such  terms. 

2.  Descent  and  Distribution  ^=»34— Niec- 
es AND  Nephews— Division — Statute. 

Under  the  provisions  of  sections  1,  3,  and  9 
of  chapter  78  of  the  Code  (sees.  3901,  3903, 
3909),  the  estate  of  a  deceased  person,  leaving 
surviving  him  only  nieces  and  nephews  and 
grand  nieces  and  nephews,  collateral  relations 
of  the  whole  Ijlood,  is  divided  into  a  number 
of  shares  equal  to  the  whole  number  of  nieces 
and  nephews  living  and  represented  by  the  is- 
sue of  those  dead,  one  of  which  goes  to  each  of 
those  living  and  one  to  each  class  of  the  descen- 
dants of  those  dead,  the  latter  for  equal  division 
among  the  members  of  such  class. 

3.  Debcent  and  Distbibution  <S=5>43— Class 
— Statute. 

In  the  prescription  of  the  basis  of  distribu- 
tion, sections  1  and  3  of  said  chapter  (sees. 
3901,  3903),  do  not  go  beyond  classes  of  per- 
sons having  living  representatives.  They  .take 
the  nearest  class  having  one  or  more  living 
representatives;  and,  if  some  of  that  class  are 
dead,  their  descendants  take  the  shares  their 
ancestors  would  have  received  had  they  sur- 
vived the  intestate. 

Appeal  from  CJlrcult  Court,  Ritchie  County. 

Bill  of  conformity  filed  by  J.  K.  Overton, 
administrator  of  the  estate  of  R.  B.  Cuthbert, 
opposed  by  Vida  May  Heckathorn  and  oth- 
ers and  James  A.  Cuth4)ert  and  others.  From 
the  decree,  Vida  May  Heckathorn  and  others 
appeaL    AfQrmed. 

Chas.  M.  Showalter  and  Reese  Blizzard, 
both  of  Parkersburg,  for  appellants.  Smith 
D.  Turner,  of  Parkersburg,  for  appellee. 

POFFENBAI^GEB,  P.  The  decree  brought 
up  by  this  appeal  was  made  and  entered  on 
a  bill  of  conformity  filed  by  the  administra- 
tor of  R.  B.  Cuthbert,  for  advice  and  instruc- 
tion as  to  the  distribution  of  an  estate  ap- 
praised at  more  than  $77,000,  of  which  less 
than  $15,000  was  personal  property.  Its 
value  no  doubt  greatly  exceeds  the  appraise- 
ment. 

The  controversy  among  the  heirs,  neces- 
sitating resort  to  a  court  of  equity,  by  the 
administrator,  grows  out  of  a  difference  of 
opinion  respecting  the  interpretation  of  sec- 
tions 1,  3,  and  9  of  chapter  78  of  the  Code 
(sees.  3901,  3903,  3909),  the  statute  of  descents 
and  distributions.  All  of  the  heirs  are  col- 
lateral, the  descendants  of  a  brother  and  two 
sisters  who  predeceased  the  Intestate  w;hose 
estate  is  Involved.    The  descendants  of  the 
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dead  brother  are  two  sons,  a  d&ughter,  and 
three  grandchildren,  issue  of  a  dead  son. 
Those  of  one  of  the  dead  sisters  are  Vida 
May  Heckatborn  and  Ralph  T.  Heckathorn, 
her  grandchildren.  Those  of  the  other  are 
three  sons,  two  daughters,  and  two  grand- 
children, Issue  of  a  dead  daughter.  Only 
the  Heckatborn  heirs,  descendants  of  Eliza- 
beth Young,  a  sister,  complain  of  the  decree, 
which  allows  them  only  one-eleventh  of  the 
estate,  while  the  descendants  of  George  Cutu- 
bert,  the  brother,  are  allowed  four-elevenths, 
and  those  of  Catherine  Hadley,  the  other 
sister,  six-elevenths.  These  appellants  claim 
the  estate  should  have  been  divided  into 
three  parts,  to  correspond  with  the  number 
of  the  original  collateral  kin  standing  in 
nearest  relation  to  the  decedent,  one  brother 
and  two  sisters,  and  one  of  the  shares  allot- 
ted to  them.  All  of  these  having  predeceased 
the  plaintiff's  intestate,  the  court  took,  as 
(he  basis  of  distribution,  the  nearest  class  of 
collateral  kindred,  having  living  representa- 
tives, nieces  and  nephews,  .of  whom  eight 
were  living  and  three  had  died,  leaving  issue. 
[2,  3]  With  exceptions  not  Important  here, 
section  9  of  the  statute  disposes  of  the  per- 
sonal estate  of  a  deceased  pers<Mi<  after  pay- 
ment of  funeral  expenses,  administration 
charges,  and  debts,  to  and  among  the  same 
persons,  and  in  the  same  proportion,  as  real 
estate  is  given.  By  section  1  (sec.  3901)  the 
real  estate  goes: 

'*!.  To  his  children  and  their  descendants. 
2.  If  there  be  no  child,  nor  the  descendants  of 
any  child,  then  to  his  father.  3.  If  there  be  no 
father,  then  to  his  mother,  brothers  and  sisters, 
and  their  descendanta" 

Section  3  (sec.  3903)  provides  as  follows: 

"When  the  children  of  the  intestate,  or  his 
mother,  brothers  and  sisters,  or  his  grandmoth- 
er, uncle  and  aunts,  or  any  of  his  female  lineal 
ancestoTs,  living  with  the  children  of  his  de- 
ceased lineal  ancestors,  male  and  female,  in  the 
aame  degree,  come  into  the  partition,  thev  shall 
take  per  capita  or  by  person;  and  where  a 
part  of  them  being  dead  and  a  part  living,  the 
issae  of  those  dead  have  right  to  partition,  such 
issue  shall  take  per  stirpes,  or  by  stocks,  that 
is  to  say,  the  shares  of  their  deceased  ];>arents; 
but  whenever  those  entitled  to  partition  are 
all  in  the  same  degree  of  kindred  to  the  intos- 
tate^  they  shall  take  per  capita  or  by  persons." 

The  decree  construes  and  applies  the  stat- 
ute, in'  exact  accord  with  the  construction 
and  earlier  one  received  at  the  hands  of  the 
court  In  Davis  v.  Rowe,  6  Rand.  (Va.)  356, 
the  decision  in  whldi  would  be  as  authorita- 
tive  here  as  If  it  had  been  rendered  by  this 
court,  under  the  same  statute  and  upon  a 
like  state  of  facts.  When  it  was  rendered, 
the  0>de  of  1819  governed,  and  the  law  of 
descents^  and  distributions  was  verbally  al- 
tered in'l849,  by  the  insertion  of  a  clause  in 
section  3  of  chapter  123  of  the  Code  of  1849, 
at  the  Instance  of  the  Virginia  Revisers, 
which  they  said,  in  recommending  its  adoiK 
tion,  was  intended  for  express  adoption  of  the 
interpretation  put  upon  the  previous  statute 
by  a  majority  of  the  court,  In  Davia  v.  Rowe. 
That  clause  says: 


'^But  whenever  those  entitled  to  partition  are 
all  in  the  same  degree  of  kindled  to  the  intes- 
tate, they  shall  take  per  capita,  or  by  persons. 


tt 


As  SO  amended,  the  statute  has  been  re- 
tained and  continued  in  this  state. 

Aside  from  precedents  relied  upon,  the 
argument  against  the  trial  court's  interpreta- 
tion proceeds  upon  the  assumption  of  incon- 
sistency with  the  terms  of  the  statute  and  the 
application  of  the  rule  under  which,  ordi- 
narily, statutes  are  deemed  to  be  merely 
amendatory  of  the  common  law.  It  does  not 
conflict  with  the  terms.  Those  of  clause  4 
of  section  1  (sec.  3901)  do  not  literally  apply 
in  full,  if  there  be  no  living  mother,  brother, 
or  sister,  even  though  there  be  descenddnCs 
thereof.  When  the  mother,  brothers,  and  sis- 
ters are  all  dead,  leaving  only  descendants* 
the  estate  goes  to  the  descendants,  and  not 
a  word  In  this  clause'  says  they  shall  take 
by  stocks.  They  take  under  general  terms 
of  gift,  and  being  in  the  same  degree  of  kin- 
dred to  the  intestate,  they  necessarily  come 
under  the  operation  of  the  clause  of  section 
3  (sec.  3903),  governing  situations  of  that 
kind. 

[11  A  majority  of  the  members  of  the  court, 
who  sat  in  the  case  of  Davis  v.  Rowe,  ex- 
pressly rejected  the  application  of  the  rule 
of  construction  relied  upon,  and  held  the  then 
existing  statutes  pertaining  to  the  subject  of 
descents  to  be  exclusive  of  the  common  law, 
and  to  have  been  Intended  as  a  substitute  for 
all  previously  existing  law  relating  to  that 
subject.  Such  statutes  are  always  Inter- 
preted without  reference  to  the  antecedent 
law,  except  in  so  far  as  it  may  shed  light 
upon  the  meaning  of  ambiguous  terms  used 
therein.  Grant  v.  B.  &  O.  R.  Co.,  66  W.  Va. 
175,  66  S.  E.  709;  State  v.  Harden,  62  W. 
Va.  313,  68  S.  E.  715,  60  S.  E.  394 ;  State  v. 
Mines,  38  W.  Va.  125,  18  S.  E.  470.  Terms 
of  such  a  statute,  clearly  expressing  legis- 
laitive'  Intention,  cannot  be  restrained  or 
limited  by  reference  to  the  previous  law. 
There  Is  no  presumption  of  intent  to  leave 
it  in  force.  The  presumption  is  against  such 
intent. 

The  precedents  in  other  Jurisdictions,  In- 
voked here,  are  all  founded  upon  statutes 
different  from  ours,  some  of  which  agree 
with  it  in  principle,  while  others  do  not.  The 
North  Carolina  statute  seems  to  have  adopted 
the  rule  contended  for  in  argument,  in  ex- 
press terms.  The  Maryland  and  New  York 
statutes  are  similar  to  ours,  and  the  de- 
cisions under  them  accorded  with  the  de- 
cree complained  of.  In  New  Jersey,  there 
seems  to  be  no  inclination  to  go  back  of 
classes  having  living  representatives.  Shed- 
aker's  Case,  74  N.  J.  Eq.  802,  70  AU.  659.  In 
Georgia,  common-law  principles  are  resorted 
to  in  the  process  of  construction,  but  the  court 
does  not  go  beyond  living  representatives  for 
the  stocks.  Odam  v.  Caruthers,  6  Ga.  39. 
Nothing  inconsistent  with  the  principle  of  the 
decree  is  found  In  any  of  the  precedents 
referred   to,    except   in   those   Instances   in. 
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which  statutes  expressly  adopt  a  different 
rule. 

No  error  is  perceived  In  the  decree,  and 
it  will  be  affirmed. 

(81  W.  Va.  «20) 

ANDRE  V.  HOFFMAN  et  al.  (two  cases). 
(Nos.  3295,  3310.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  12,  1918.) 

(Byllahug  by  the  Court.) 

1.  Deeds  ^=»76— Forged   Deed— Titlb. 

Neither  the  grantee  in  a  forged  deed  nor 
those  claiming  under  him  by  virtue  thereof  can 
acquire  any  title  to  real  estate  thereunder. 

2.  Cancbixation  of  Instruments  €cs>4  — 
Forged  Deeds— Dependent  Deeds — Equi- 
ty Jurisdiction. 

Equity  has  jurisdiction  to  cancel  a  forged 
deed  purporting  to  convey  real  estate,  and  all 
deeds  purporting  to  grant  title  to  such  real  es- 
tate made  subsequent  to  and  dependent  upon 
such  forged  deed,  as  clouds  upon  the  title  of  the 
real  owner. 

3.  Dj£ED8  ^=:»211(1) — FbaoERifis— E\aDENCE. 

A  case  in  which  it  is  established  by  the  evi- 
dence that  the  deeds  sought  to  be  set  aside  by 
the  plaintiff,  which  purport  to  convey  her  ti- 
tle to  real  estate,  are  forgeries. 

Appeals  from  Circuit  Court,  Wood  County. 

Suits  by  Albertlne  Andre  against  George 
Hoffman  and  others.  Decree  for  defendants 
In  one  suit,  and  plaintiff  appeals,  and  de- 
cree for  plaintiff  in  the  other,  and  defendant 
Buckeye  Savings  &  Loan  Company  appeals. 
Decree  in  first-named  suit  reversed,  and  en- 
tered for  plaintiff,  and  cause  remanded,  and 
decree  in  second  suit  affirmed. 

No.  3295: 

M.  J.  Cullinan,  of  Wheeling,  and  D.  B. 
Leonard,  of  Parkersburg,  for  appellant 
Marshall  &  Forrer,  of  Parkersburg,  for  ap- 
pellee Citizens'  Bld£.  Ass'n.  Kreps,  Bussell 
&  Hiteshew»  of  Parkersburg,  for  appellee 
Smith. 
No.  3310 : 

Jas.  S.  Wade,  of  Parkersburg,  and  Geotge 
S.  Wallace  and  Philip  P.  Gibson,  both  of 
Huntington,  for  appellant  M.  J.  Cullinan, 
of  Wheeling,  and  D.  B.  Leonard*  of  Parkers- 
burg, for  appellee. 

RITZ,  J.  The  determination  of  the  ques- 
tions presented  on  these  appeals  Involves  the 
application  of  identical  legal  principles  to 
states  of  facts  differing  only  in  that  different 
parties  are  involved;  wherefore  they  will 
be  considered  together. 

The  plaintiff  at  one  time  lived  in  the  dty 
of  Parkersburg.  She  la  an  alien  unaUe  to 
write  the  English  language,  and  scarcely  able 
to  speak  it  More  than  20'  years  a^o  her 
husband  died,  leaving  her  with  four  chil- 
dren. She  received  $2,000  from  a  policy  of 
insurance  upon  the  life  of  her  husband.  At 
that  time  she  owned'  a  small  property  In  the 
city  of  Parkersburg,  and  with  the  proceeds 
of  this  insurance  policy,  as  well  as  with  oth- 


er funds  which  she  had,  she  constructed  an 
additional  house  upon  this  property,  which 
she  rented.  A  short  time  thereafter  she 
bought  another  property  upon  which  there 
was  a  small  house,  which  she  likewise  rent- 
ed. With  the  rents  derived  from  these  prop- 
erties, as  well  as  from  her  savings  and  the 
earnings  of  her  children,  she  purchased  a 
vacant  lot  in  the  city  of  Parkersburg,  and 
was  the  owner  of  all  three  of  these  properties 
at  the  -time  she  removed  to  the  city  of 
Wheeling  about  the  year  1908;  said  removal 
being  occasioned  by  one  of  her  sons  securing 
a  very  advantageous  position  in  that  city. 
She  continued  to  reside  in  the  city  of  Wheel- 
ing with  her  two  sons,  her  daughters  having 
married  and  left  home,  until  the  year  1910, 
when  her  son  Karl  died.  Her  other  son 
Julius  was  both  deaf  and  dumb,  and  on  this 
account  was  scarcely  able  to  transact  any 
business.  He  was,  however,  employed  as  a 
printer,  and  made  fairly  good  wages  at  that 
trade.  Prior  to  the  death  of  her  son  Karl 
he  looked  after  all  of  her  business  affairs 
for  her,  rented  her  property  in  Parkersburg, 
collected  the  rents,  kept  the  taxes  paid,  and 
kept  the  property  insured.  It  appears  that  at 
the  time  of  his  death  there  was  a  lien  on  one 
of  the  Parkersburg  properties  amounting  to 
the  sum  of  $1,000,  and  a  lien  on  another  one 
amounting  to  the  sum  of  $200.  Her  son  Karl 
had  a  policy  of  insurance  in  the  sum  of  $3,000 
on  his  life,  payable  to  his  mother,,  which  wad 
duly  collected.  The  defendant  George  Hoff- 
man, it  appears,  was  a  member  of  the  same 
mutual  benefit  society  to  which  the  plaintiff's 
son  Karl  belonged,  and  was  a  member  of  a 
commute  of  said  society  charged  with  looking 
after  the  sick  members  and  paying  the  sick 
benefits  provided  to  be  paid  to  thom.  During 
the  illness  of  Karl,  Hoffman  came  to  the 
plaintiff's  residence  very  frequently  and  paid 
to  Karl,  or  to  his  mother  for  him,  the  sum 
of  $5  each  week  for  such  sick  benefits.  Karl's 
illness  lasted  for  13  weeks,  and  by  reason  of 
the  defendant  Hoffman's  frequent  visits  to  the 
house  during  this  Illness  he  became  very 
well  acquainted  with  the  plaintiff,  so  well  ac- 
quainted that  he  took  upon  himself  the  mat- 
ter of  arranging  for  the  funeral,  and  re- 
lieving the  plaintiff  from  the  cares  with 
which  she  ordinarily  would  have  been  burden- 
ed on  an  occasion  like  this.  His  conduct 
during  the  illness  of  Karl  and  afterwards 
caused  her  to  repose  great  confidence  and 
trust  in  him. 

Shortly  after  the  death  of  her  son  Karl 
she  desired  to  secure  the  services. of  an  at- 
torney to  assist  her  in  straightening  out  her 
affairs  and  collecting  the  insurance  on  the 
life  of  her  son,  and  for  this  purpose  she 
phoned  to  a  freind  of  hers  to  send  her  an  at- 
torney. In  response  to  this  request  Mr.  O'- 
Brien, an  attorney  of  the  city  of  Wheeling, 
came  to  see  the  plaintiff.  She  told  him  what 
she  desired,  and  he  made  an  engag^nent  for 
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her  to  call  at  his  office,  where  the  matter 
could  be  taken  up  more  in  detail  and  the  ar- 
rangements completed.  Hoffman  was  present 
on  this  occasion,  and  after  O'Brien  left  the 
house  he  advised  the  plaintiff  that  she  was 
making  a  mistake  in  employing  a  lawyer, 
who  would  simply  cheat  her  out  of  her  prop- 
erty, or,  if  he  did  not  do  that,  would  charge 
her  $500  for  doing  what  he  (Hoffman)  would 
willingly  and  gladly  do  for  nothing.  The 
plaintiff  thereupon  accepted  Hoffman's  prof- 
fered offers  of  senrice.  He  prepared  for  her, 
or  had  prepared,  proper  proofs,  and  had  the 
life  Insurance  money  collected.  She  gare 
him  the  title  papers  to  her  property  in  Park- 
ersfourg,  and  he  advised  her  that  he  would  go 
to  Parkersburg  and  make  himself  conversant 
with  all  of  the  facts  in  regard  to  it,  and  look 
after  it  for  her.  When  the  insurance  money, 
amounting  to  the  sum  of  $3,000,  was  paid 
over  to  her,  it  came  through  Hoffman.  In 
the  interim,  between  the' time  of  making  the 
application  for  payment  of  the  money  and 
the  actual  payment  of  it,  Hoffman,  it  ap- 
pears, had  gone  to  Parkersburg  to  acquaint 
himself  with  the  condition  of  the  plaintiff's 
property  there.  On  the  occasion  that  the 
money  was  paid  over  to  her  he  advised  her 
that  there  was  a  lien  of  $1,000  still  unpaid 
on  one  of  the  properties,  which  would  re- 
quire with  the  interest  a  little  more  than  $1,- 
000  to  pay;  and  a  lien  of  $200  on  one  of  the 
other  properties.  On  his  advice  she  gave 
him  the  money  out  of  the  $d,000  with  which 
to  discharge  these  liens.  Hoffman  had  made 
all  the  arrangements  for  the  funeral  of  plain- 
tiff's son  Karl,  and  advised  her  that  the  ex- 
penses attending  the  same  amounted  to  some 
$400,  and  this  amount  was  paid  over  to  him 
to  discbarge  these  liabilities.  This  left  about 
the  sum  o^.  $1,500  remaining  of  the  money 
received  from  the  life  insurance  policy,  and 
the  defendant  Herman  advised  the  plaintiff 
that,  inasmuch  as  her  son  Julius  was  deaf 
and  dumb,  and  was  less  able  to  take  care  of 
himself  than  her  daughter  who  was  married, 
she  should  give  that  amount  to  Julius,  so 
that  in  case  she  died  Julius  would  have  that 
much  advantage  over  her  daughter  in  the 
distribution  of  her  estate.  She  followed 
Hoffman's  advice  in  this  regard,  and  deposit- 
ed this  residue  in  a  savings  bank  to  the  cred- 
it of  her  son  Julius.  It  is  ^own  by  an  offi- 
cer of  the  bank  that  a  very  short  time  there- 
after this  entire  amount  was  paid  out  to 
Hoffman  on  checks  drawn  by  Julius  in  his 
favor.  Hoffman  continued  to  carry  on  the 
plaintiff's  business  for  her;  that  is,  looked 
after  the  renting  of  her  properties  at  Park- 
ersburg and  kept  them  in  repair,  and  paid 
over  to  her  at  various  time  various  sums  of 
money  as  the  proceeds  of  the  rents  arising 
from  said  property.  He  continued  to  do  this 
untU  the  year  1913. 

In  the  year  1913  the  plaintiff  was  called  to 
the  office  of  the  Buckeye  Savings  &  Loan 
Company,  In  Bellaire^  Ohio,  and  was  there 


f  Informed  that  there  were  deeds  on  record  in 
Wood  county  conveying  her  property  situate 
in  the  dty  of  Parkersburg  to  the  defendant 
Hoffman  and  his  Infant  daughter,  the  de- 
fendaiit  Lillian  Katherine  Hoffman.  Plain- 
tiff says  this  was  the  first  information  she 
had  of  any  such  deeds.  ^Hiese  deeds  were 
dated  in  April,  1910,  more  than  three  years 
before.  Upon  having  investigation  made  she 
found  that  it  was  true  that  there  was  a  deed 
purporting  to  be  from  her,  conveying  to  the 
defendant  George  Hoffman  the  property  in- 
volved in  the  first  above  entitled  cause,  and 
a  deed  from  the  said  George  Hoffman  to  his 
daughter,  Lillian  Katherine  Hoffman,  both 
of  these  deeds  being  dated  in  April,  1910; 
that  there  was  likewise  a  deed  on  record 
conveying  to  the  defendant  Lillian  Katherine 
Hoffman  the  real  estate  involved  in  the  sec- 
ond above  entitled  cause.  It  appears  that 
after  the  making  of  the  deeds  above  referred 
to  a  loan  was  obtained  upon  the  property 
involved  in  the  first  above  entitled  cause 
from  the  defendant  Citizens'  Building  As- 
sociation, of  Parkersburg,  for  the  sum  of 
$500,  and  a  deed  of  trust  executed  by  Lillian 
Katherine  Hoffman  and  George  Hoffman,  her 
husband,  to  trustees,  to  secure  the  payment  of 
this  loan.  Default  having  been  made  in  the 
payment  of  the  lien,  in  accordance  with  the 
terms  of  the  contract,  the  deed  of  trust  was 
foreclosed,  and  the  property  purchased  by  the 
defendant  N.  L.  Russell  f6r  the  sum  of  $500, 
and  in  a  few  days  thereafter  was  by  him  sold 
and  conveyed  to  the  defendant  A.  R.  Smith 
for  the  sum  of  $1,500,  and  another  loan  made 
thereon  to  the  said  Smith  by  the  defend- 
ant Citizens'  Building  Association  for  the 
sum  of  $1,000,  in  order  to  assist  him  in 
paying. the  purchase  money  therefor;  that 
thJb  defendant  Hoffman  obtained  a  loan  on 
the  property  involved  in  the  second  above  en- 
titled cause  of  the  sum  of  $1,000  from  the 
defendant  Buckeye  Savings  &>  Loan  Compa- 
ny, and  executed  a  deed  of  trust  to  secure 
this  loan  in  the  name  of  George  Hoffman  and 
Lillian  Katherine  Hoffman,  his  wife.  These 
suits  were  then  brought  by  the  plaintiff  to 
set  aside  the  conveyances  purported  to  have 
been  made  by  her,  as  above  stated,  and  all 
subsequent  conveyances  affecting  said  real 
estate,  and  to  revest  the  title  thereto  in  her. 
She  alleges  in  her  bills  and  amended  bills, 
which  are  similar  in  allegation  in  both  cases, 
that  she  never  executed  and  acknowledged 
any  deed  to  George  Hoffman,  or  to  his  infant 
daughter,  the  defendant  Lillian  Katherine 
Hoffman,  for  either  of  these  properties.  She 
alleges  fully  the  relation  of  trust  and  con- 
fidence which  existed  between  her  and  the 
defendant  George  HofPman,  and  she  makes 
the  further  allegation  In  her  bills  that,  If 
the  defendant  George  Hoffman  has  a  paper 
In  the  form  of  a  deed  with  her  name  sign- 
ed to  it,  which  she  does  not  admit,  he  pro- 
cured the  same  by  fraud  and  deceit;  that 
there  never  was  any  sale  or  transfer  of  the 
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property  to  him  or  to  his  daughter.  The 
reliance  of  the  defendant  Smith,  the  present 
owner  of  one  of  the  properties,  and  of  the 
Buckeye  Savings  &  Loan  Company,  which 
holds  a  lien  on  the  other,  Is  that  they  are  In- 
nocent purchasers  of  this  property  without 
notice  of  any  fraud  practiced  upon  the  plain- 
tiff by  the  defendant  Hoffman.  They  con- 
tend that  the  bills  are  not  sufficient  In  their 
allegations  to  charge  that  the  deeds  from  the 
plaintiff  are  forgeries,  and  even  If  such  al- 
legations are  sufficient  for  that  purpose, 
still  the  proof  does  not  sustain  the  same. 
They  claim  that  these  deeds  were  procured 
from  Mrs.  Andre  by  Hoffman  by  false  and 
fraudulent  representations,  Insisting,  how- 
ever, that  she  actually  executed  the  deeds  be- 
lieving them,  perhaps,  to  be  some  other  sort 
of  papers;  and  they  contend  that,  notwith- 
standing the  fact  that  one  of  these  deeds 
was  made  to  the  five  year  old  daughter  of 
the  defendant  Hoffman,  and  that  the  proper- 
ty purporting  to  be  conveyed  to  Hoffman  by 
the  other  was  by  him  Immediately  conveyed 
to  the  same  five  year  old  daughter,  the  ef- 
fect of  the  deed  of  trust  executed  by  George 
Hoffman  and  Lillian  Katherlne  Hoffman,  hla 
wife,  was  to  convey  any  title  which  either  he 
or  his  infant  daughter  had  in  these  proper- 
ties. The  truth  of  the  matter  is  admitted 
to  be  that  Hoffman  did  not  have  a  wife  at 
that  time,  she  having  died  several  years  be-' 
fore.  They  Insist  that  he  was  simply  using 
his  Infant  daughter  as  a  subt^f uge,  and  that 
she  stands  in  the  position  of  a  fictitious  per- 
son; that  the  deed  from'  Mrs.  Andre  to  her, 
instead  of  conveying  the  title  to  her,  con- 
veyed it  to  George  Hoffman;  and  that  the 
deed  from  George  Hoffman  to  her  was  void 
and  conveyed  no  title. 

[3]  The  first  question  presented  Is:  Do 
the  bllld  sufficiently  allege  that  these  deeds 
are  forgeries?  It  must  be  borne  in  mind 
that  the  plaintiff  at  the  time  she  filed  her 
bills  had  not  access  to  the  original  deeds. 
She  sets  up  at  considerable  length  and  with 
great  clearness  her  exact  relations  with  Hoff- 
man during  all  the  years  that  she  icnew  him, 
and  she  denies  In  her  amended  bills  that  she 
ever  made  a  sale  of  these  properties  to  Hoff* 
man,  or  that  she  ever  executed  a  deed  to 
him  therefor;  and  she  further  avers  that, 
If  there  Is  a  paper  purporting  to  be  a  deed 
conveying  said  properties  with  her  name 
signed  to  It,  which  she  does  not  admit,  the 
same  was  procured  from  her  by  fraud.  It 
will  be  perceived  from  this  that  the  plaintiff 
in  making  the  allegations  of  her  bill  proceed- 
ed with  extreme  care,  and  did  not  want  to 
put  herself  in  an  attitude  where  she  could 
not  rely  on  anything  but  the  fact  that  she 
had  not  executed  the  papers.  She,  no  doubt, 
thought,  and  her  bills  show  this  to  be  the 
case,  that  it  might  have  been  possible  for 
Hoffman  to  have  procured  her  signature  to 
such  deeds  by  representing  falsely  and  fraud- 
ulently to  her  that  they  were  something  else. 


and  she  desired  to  have  advantage  of  such 
an  allegation  in  her  bill  If  it  should  turn 
out  on  an  inspection  of  the  deeds  that  she 
had  signed  the  same.  If  the  allegations  of 
the  bills  are  true,  the  conclusion  Is  Irresisti- 
ble that  these  deeds  are  forgeries.  Does  the 
evidence  offered  prove  these  deeds  to  be 
forgeries?  We  are  not  unmindful  of  the  fact 
that  in  order  to  establish  that  a  deed  Is  a 
forgery  the  evidence  must  be  clear  and  con- 
vincing, and  must  leave  no  substantial  doubt 
as  to  the  fact  that  the  purpoited  grantor  did 
not  execute  the  deed  attacked.  We  have 
carefully  reviewed  the  evidence  in  these  cas- 
es, and  are  entirely  satisfied  therefrom  that 
the  plaintiff  in  this  case  never  executed  the 
deeds  referred  to.  She  denies  positively  Id 
her  testimony  tliat  she  executed  them.  It  is 
true  on  cross-examination  she  says  that  Hoff- 
man had  great  Influence  over  her,  and  that 
she  had  great  confidence  In  him,  and  would 
have  signed  any  paper  that  he  produced  and 
advised  her  to  be  a  paper  proper  for  her  to 
sign,  and  from  this  counsel  argue  that  she 
likely  signed  these  deeds  under  the  Impres- 
sion that  they  were  something  else. 

A  consideration  of  the  testimony  of  the 
plaintiff  shows  that,  while  she  is  illiterate 
and  to  an  extent  unsophisticated,  she  has  a 
very  accurate  memory,  as  is  the  case  witiK 
many  Illiterate  people,  and  she  testified  from 
her  recollection  as  to  the  papers  which  she 
did  execute  for  Hoffman,  one  being  what 
Hoffman  explained  to  her  as  a  power  of  at- 
torney to  collect  her  rents,  which  was  ex- 
ecuted about  the  time  he  took  over  her  busi- 
ness affairs  in  the  spring  of  1910;  the  next 
was  a  deed  executed  in  the  year  1911,  when 
a  lot  was  sold  to  a  man  by  the  name  of 
Bush ;  and  the  only  other  paper  was  a  writ- 
ing authorizing  Hoffman  to  collect  some  mon- 
ey due  her  from  a  factory  where  some  men 
were  working  who  had  been  boarding  with 
her.  If  it  Is  true  that  these  papers  were  all 
the  papers  she  ever  executed  for  Hoffman, 
then  It  is  impossible  that  these  deeds  were 
executed  by  her,  for  the  reason  that  there 
were  three  of  these  deeds  all  executed  in 
the  month  of  April,  1910,  and  according  to 
her  testimony  as  to  the  papers  she  executed 
she  only  executed  one  paper  In  that  year. 
She  is  further  supported  in  her  testimony 
by  the  testimony  of  the  officer  before  whom 
the  acknowledgments  of  these  deeds  purport- 
ed to  have  been  taken.  He  did  not  have  a 
very  definite  recollection  of  the  appearance 
of  the  party  who  did  acknowledge  them  as 
Mrs.  Andre,  but  he  did  testify  that  he  never 
had  seen  Mrs.  Andre  before  the  time  she 
came  to  his  office  after  the  institution  of 
these  suits,  and  that  she  was  not  the  party 
who  had  acknowledged  these  deeds.  It  must 
also  be  borne  In  mind  that  after  the  purport- 
ed execution  of  these  deeds  by  the  plaintiff 
defendant  continued  to  pay  her  the  rent  on 
the  properties,  never  making  any  dalm  to 
her  that  he  owned  them,  or  had  any  interest 
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In  the  world  therein.  Further,  it  is  shown 
that  the  deeds  from  himself  and  ILdUian 
Katherlne  Hoffman,  purporting  to  be  his 
wife,  were  made  by  him  and  procured  to  be 
executed  by  some  woman  representing  her- 
self to  be  his  wife,  when  in  fact  he  was  a 
widower,  and  had  no  wife.  It  is  also  shown 
that  when  Mrs.  Andre  sold  the  lot  in  Par- 
kersburg  to  Bush  he  procured  her  to  execute 
a  deed  for  this  lot,  when  in  fact  he  already 
had  a  deed  in  his  own  name,  or  in  the  name 
of  his  daughter,  therefor.  If  it  had  been 
genuine,  he  never  would  have  had  her  ex- 
ecute another  deed.  The  fact  that  she  knew 
that  a  deed  was  required  to  convey  the  lot 
made  it  necessary  to  have  her  execute  the 
deed  when  the  sale  was  made,  else  she  might 
become  suspicious  and  discover  his  other 
forgeries.  It  further  appears  that  with  the 
proceeds  of  this  lot  sold  to  Bush  Mrs.  Andre 
in  part  paid  for  a  house  and  lot  purchased 
by  her  in  Warwood,  and  that  Hoffman  look- 
ed after  this  transaction  for  her  and  made 
the  purchase.  It  turned  out  that,  instead  of 
having  the  house  and  lot  in 'Warwood  con- 
veyed to  Mrs.  Andre,  Hoffman  had  it  con- 
veyed to  his  mother,  and  upon  the  plaintiff's 
discovery  of  this  and  her  demand  therefor 
he  caused  it  to  be  conveyed  to  the  plaintiff. 
There  are  many  other  instances  of  less  prom- 
inence which  characterize  the  transactions  of 
Hoffman  in  regard  to  this  real  estate  as  be- 
ing based  upon  forgeries  and  frauds  of  the 
very  worst  character. 

Hoffman  is  a  party  to  these  suits.  He  fil- 
ed an  answer  herein.  It  is  shown  that  he  Is 
still  living  in  the  dty  of  Wheeling,  and  that 
his  testimony  is  available  to  the  defendants, 
but  they  did  not  take  it  to  controvert  in  any 
way  any  of  the  statements  or  circumstances 
proven  to  show  these  forgeries.  This  failure 
of  Hoffman  to  testify,  the  defendants  argue, 
should  not  be  charged  to  them.  They  say 
that  it  was  as  much  the  duty  of  the  plaintiff 
to  produce  his  testimony  as  It  was  their 
dnty  to  do  so.  This  cannot  be  true.  The 
plaintiff  is  not  claiming  under  Hoffman, 
and  they  are;  they  are  attempting  to  sup- 
port a  title  which  they  got  through  Hoff- 
man, and  the  plaintiff  is  attempting  to  de- 
stroy it,  and  it  was  their  duty  to  produce  the 
very  best  evidence  they  could  in  support  of 
their  title  when  it  had  been  so  violently  at- 
tacked as  it  was  by  the  testimony  in  this 
ease.  When  it  is  shown  that  Hoffman's  testi- 
mony was  available,  we  must  conclude  that, 
if  they  had  produced  it,  it  would  have  been 
in  favor  of  their  adversaries. 

The  cases  of  Swiger  v.  Swiger,  58  W.  Va. 
119,  52  S.  B.  23,  and  Hill  v.  Horse  Creek 
Coal  Land  Co.,  70  W.  Va.  221,  78  S.  B.  718, 
are  el  ted  by  the  defendants  for  the  proposi- 
tion that  the  evidence  in  this  case  is  not  suf- 
ficient to  establish  these  deeds  as  forgeries. 
In  the  Swiger  Case  the  court  held  that  the 
testimony  of  the  grantor  in  a  deed  support- 
ed by  nothing  but  the  evidence  of  experts  as 


to  the  handwriting  was  not  suflSclent  to  Jus- 
tify setting  aside  the  deed.  That  declara- 
tion must  be  read  in  the  light  of  the  facts 
in  that  case.  The  grantor  there  denied  the 
execution  of  the  deed,  and  introduced  the  evi- 
dence of  some  handwriting  experts  indicat- 
ing that  the  handwriting  was  not  that  of 
the  grantor.  On  the  other  hand,  in  support 
of  the  deed  four  witnesses  testified  that  they 
were  present  when  the  grantor  delivered  the 
deed  in  person  to  the  grantee,  and  It  was 
held  upon  that  state  of  facts,  of  course,  that 
the  deed  would  not  be  overthrown.  In  the 
case  of  Hill  v.  Horse  Creek  Coal  Land  Co. 
all  the  evidence  that  was  offered  against  the 
deed  was  the  testimony  of  the  grantor  there- 
in that  the  signature  thereto  was  not  genu- 
ine. This  testimony  was  contraaicted  by  the 
testimony  of  the  officer  before  whom  the  ac-^ 
knowledgment  was  taken  to  the  effect  that 
tlie  deed  was  acknowledged  before  him  by 
the  grantor,  and  while  it  had  been  29  years 
before,  and  he  could  not  recollect  about  the 
particular  transaction,  he  knows  and  states 
positively  that  he  never  signed  a  certificate 
of  acknowledgment  except  where  the  party 
taking  the  same  appeared  before  him  and 
made  it  No  such  conditions  exist  here.  In 
this  case  the  testimony  of  the  alleged  gran- 
tor is  corroborated  by  other  admitted  for- 
geries committed  by  the  grantee  in  connec- 
tion with  the  same  transaction,  by  many  oth- 
er fraudulent  and  deceitful  practices  of  his 
in  connection  therewith,  by  the  testimony 
of  the  officer  before  whom  the  acknowledg- 
ment was  taken  that  Mm.  Andre  was  not  the 
woman  who  acknowledged  it,  and  is  further 
corroborated  by  the  fact  that  Hoffman, 
though  a  party  to  the  suit  and  available, 
does  not  testify  in  support  of  the  deeds.  We 
are  clearly  of  the  opinion  that  these  deeds 
are  forgeries,  and  that  the  same  should  be 
canceled  as  clouds  upon  the  plaintiff's  title. 

[1,  2]  Counsel  in  these  cases  ,have  discuss- 
ed elaborately  in  oral  argument  and  by 
briefs  the  rights  of  purchasers  for  value 
without  notice.  This  discussion,  however,  is 
based  upon  the  theory  that  these  deeds  were 
actually  executed  by  Mrs.  Andre.  It  Is  not 
contended  that  a  purchaser  for  value  with- 
out notice  that  a  deed  is  a  forgery  cdn  ac- 
quire any  title  to  the  property  conveyed  by  the 
forged  deed.  In  view  of  the  conclusion  we 
have  reached  that  these  deeds  are  forgeries, 
it  would  be  improper  for  us  to  enter  upon  a 
discussion  of  a  phase  of  the  law  not  applica- 
ble to  the  case  which  we  find  established  by 
the  facts. 

The  defendant  Citizens'  Loan  Association 
contends  that  it  should  be  subrogated  to  the 
rights  of  the  holder  of  the  Hen  existing  on 
the  property  involved  in  the  first  above  enti- 
tled cause,  by  reason  of  the  fact  that  money 
borrowed  from  it  by  Hoffman  was  used  in 
part  to  discharge  this  lien.  The  facts  in  this 
regard  seem  to  be  that  at  the  time  Hoffman 
took  charge  of  Mrs.  Andre's  property  there 


88 


95  SOUTHEASTERN  REPORTER 


(W.Va, 


was  a  lien  of  $1,000  upon  one  of  tbe  prop- 
erties. To  discharge  this  debt  and  the  in- 
terest it  required  a  little  more  than  $1,000. 
Hoffman  ascertained  the  amount  necessary 
for  this  purpose,  and  It  is  undisputed  that 
the  same  was  paid  over  to  him  by  Mrs.  An- 
dre for  the  purpose  of  discharging  this  lien. 
If  he  appropriated  part  of  this  money  to  an- 
other purpose  and  borrowed  money  from  the 
defendant  Citizens'  Loan  Association  to 
make  good  his  embezzlement  of  the  funds 
intrusted  to  him,  the  plaintiff  cannot  be  held 
responsible  therefor.  There  is  no  basis  in 
this  case  upon  which  to  found  an  equity  In 
favor  of  the  loan  association  against  Mrs.  An- 
dr&  She  received  absolutely  no  benefit  from 
the  money  It  furnished  to  Hoffman,  and  the 
loan  association  was  under  no  obligation  to 
pay  this  debt  for  Mrs.  Andre.  It  might  be 
that,  if  the  association's  money  was  used  to 
pay  off  a  lien  on  the  plaintiff's  property,  and 
she  had  not  furnished  Hoffman  money,  to  dis- 
charge that  lien,  the  association  in  equity 
could  be  substituted  to  the  rights  of  Hoffman 
against  her  upon  the  theory  that  she  recelv- 
ed  the  benefit  from  it  In  this  case,  how- 
ever, she  received  absolutely  no  benefit  from 
the  loan  made  by  the  defendant  association 
to  Hoffman. 

It  follows  from  what  we  have  said  that 
the  decree  of  the  circuit  court  of  Wood  coun- 
ty entered  in  the  first  above  entitled  cause 
will  be  reversed,  and  a  decree  entered  here 
annulling  and  canceling  the  paper  writing 
purporting  to  be  a  deed  from  the  plaintiff  to 
the  defendant  Hoffman  for  the  property  re- 
ferred to  and  described  in  the  proceedings, 
as  well  as  canceling  and  annulling  all  of  the 
deeds  made  subsequent  thereto  and  referred 
to  in  the  'bill  and  proceedings  herein,  and 
this  case  remanded  to  the  circuit  court  of 
Wood  county  for  the  purpose  of  taking  such 
accounts  as  may  be  necessary  to  ascertain 
the  aniount  plaintiff  is  entitled  to  recover 
for  the  use  of  her  property  during  the  time 
she  has  been  deprived  thereot  In  the  sec- 
ond above  entitled  cause  the  decree  of  the 
circuit  court  of  Wood  county  will  be  af- 
firmed. 


(ffl  W.-  Va.  631) 

CAIN  V.  KANAWHA  TRACTION  &  ELEC- 
TRIC CO.     (No.  3408.) 

(Supremo  Court  of  Appeals  of  West  Virginia. 

Feb.  12,  1918.) 

fSyllahug  hv  the  Court,) 

1.  Carriescs  ^=»315(4}— PEtisoNAL  Inxubt— 
Allegation  and  Proof— Variance. 
In  an  action  for  personal  injuries  tbe  dee- 
larution  charged  that  defendant,  while  plaintiff, 
a  passenger,  was  in  the  act  of  alighting[  and 
without  warning  him  "carelessly  and  negligent- 
ly and  suddenly*'  started  its  car  whereby  and 
with  great  force  and  violently  he  was  thrown 
upon  the  pavement  and  injured.  The  evidence 
tended  to  prove  that  plaintiff  was  not  given  a 
reasonable  time  to  alight,  and  that  the  conduc- 
tor of  the  car  in  disregard  of  his  duty  signaled 


the  motorman  to  f:o  ahead,  while  plaintiff  was 
in  the  act  of  leaving  the  platform.  There  was» 
no  variance. 

2.  Carriers  ^=>280(3).  287(5),  303(5)— Negli- 
gence—Setting  Down  Passenger. 

Street  railway  companies  in  the  o:>eratioii 
of  their  cars  are  charged  with  tbe  highest  de- 
gree of  care  in  receiving  and  discharging  pas- 
sengers, and  it  is  no  defense  that  the  conductor 
in  charge  of  a  car  does  not  see  a  passenger  in 
the  act  of  alighting  or  getting  on  before  signal- 
ing the  motorman  to  go  ahead.  It  is  his  bound* 
en  duty  to  see  or  know  that  passengers  have 
reached  places  of  safety  before  starting  the 
car. 

3.  Carribrs  ^=»303(1)--Rule  of  Coicpant^ 
Settino  Down  Passenger— Neqlioen ex. 

The  fact  that  the  rules  of  the  railway  com* 
pany  require  conductors  before  crossing  the 
tracks  of  a  steam  railroad  to  go  forward  and  on- 
to the  tracks  of  the  other  railroad  and  look  out 
for  approactiing  cars  or  locomotives  thereon  be- 
fore signaling  the  motorman  to  go  ahead  will 
not  excuse  conductors  from  first  discharging 
their  duty  to  passengers  alighting  or  getting  on 
the  car,  and  his  negligent  performance  of  any 
of  the  duties  so  imposed  upon  him  will  render 
the  railway  company  liable  to  a  passenger  injur* 
ed  thereby. 

4.  Appeal  and  Errob  9s>979(5)— Discretion 
OP  Trial  Coxtbt— ^bant  of  New  Tbial— 
Damages. 

When  in  such  an  action  the  nature  and  ex- 
tent of  the  injuries  sustained  and  whether  tem- 
porary or  permanent  is  left  in  doubt  by  the- 
evidence,  and  the  verdict  is  large,  and  possibly 
excessive,  and  it  appears  that  the  jury  may  have 
been  misled  by  too  broad  an  instruction  given 
for  plaintiff,  the  judgment  of  the  trial  court 
setting  aside  the  verdict  and  awarding  the  de- 
fendant a  now  trial  will  not  be  reversed  oik 
writ  of  error. 

Error  to  Circuit  Court,  Wood  Cdunt3\ 
Action  by   Charles   S.   Cain   against  the- 
Kanawha    Traction    &    Electric    Company. 
Judgment  for  plaintiff,  and  from  the  award 
of  a  new  trial,  he  brings  error.    Affirmed. 

Reese  Blizsard,  R.  E.  Bills,  C.  N.  Matheny» 
and  C.  M.  Hanna,  aU  of  Parkersburg,  for 
plaintlir  in  error.  J.  Wl  Vandervort  and  Vai> 
Winkle  &.  Ambler,  aU  of  Parkersburg,  for 
defendant  In  error. 

MILLER,  J.  A  writ  of  error  to  the  judg- 
ment of  the  circuit  court  setting  aside  the- 
verdict  of  the  jury  in  favor  of  plaintiff  for 
$5,558.33,  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  aim  while 
a  passenger  on  defendant's  car,  and  award- 
ing the  defendant  a  new  trial. 

It  does  not  distinctly  appear  from  the 
record  upon  what  ground  the  court  ruled  the^ 
defendant  ^atitled  to  a  new  trial,  but  those 
assigned  for  defendant's  motion  were:  (1> 
Because  the  verdict  was  contrary  to  the  law 
and  evidence;  (2)  because  excessive;  (3> 
because  of  erroneous  and  impr(^>er  instruc- 
tions given;  (4)  because  proper  instructions 
proposed  by  defendant  were  refused;  (5)  be- 
cause of  erroneous  instructions  given  at  tlie 
instance  of  plaintiff,  and  (0)  because  of  the  ad« 
mission  and  rejection  of  evidence. 

According  to  the  elaborate  briefs  and  oral 
arguments  of  counsel  the  only  error  relied  on- 


«ss>For  other  caBes  see  same  topic  and  KBT-NUMBER  In  ail  Kay-Numbered  Digaits  and  LidexM 


W.Va.) 


CAIN  V.  KANAWHA  TRACTION  A  BLECTKIC  CO, 


89 


by  plaintiff  for  reversal  Is  the  action  of  the 
circuit  court  in  setting  aside  the  verdict  and 
adjudging  the  defendant  a  new  trial.  The 
general  rules  governing  trial  courts  and  this 
court  on  writ  of  error  are  set  forth  In  the 
briefs  of  opposing  counsel  with  copious  cita- 
tion of  and  quotations  from  prior  decisions 
pronounced  here  and  in  the  decisions  of  other 
courts  and  from  text  writers,  but  these  rules 
are  so  well  and  generally  understood  and 
have  been  so  many  times  Iterated  and  re- 
iterated that  we  deem  it  unnecessary  to  do 
more  than  r^pard  them  in  disposing  of  the 
case.  ^ 

[1]  The  cause  or  causes  of  action  alleged  in 
the  two  counts  of  the  declaration  are  substan- 
tially as  follows:  That  when  plaintiff  had 
reached  his  destination,  and  the  conductor 
had  announced  the  station,  Williamstown  and 
Baltimore  and  Ohio  depot,  and  after  the  car 
had  been  brought  to  a  stop  and  plaintiff  with 
due  care  and  without  fault  on  his  part  had 
started  to  and  had  reached  the  rear  end  of 
the  car  and  was  on  the  point  of  stepping 
from  the  platform  thereof  to  the  pavement, 
and  while  his  body  was  still  upon  the  car, 
the  defendant  carelessly,  and  negligently, 
and  suddenly  and  without  warning  to  him, 
started  said  car,  whereby  he  was  thrown 
with  great  force  and  violently  upon  said 
pavement  and  sustained  the  injuries  of  which 
he  complains. 

Gross  errors  are  assigned  by  defendant, 
bat  the  sufficiency  of  the  declaration,  the 
demurrer  to  which  w^s  overruled  by  the 
trial  court,  is  not  one  of  them.  The  first  and 
principal  point  made  in  support  of  the  judg- 
ment is  that  the  defendant's  alleged  negli- 
gence consisted  in  suddenly  and  violently 
starting  the  car,  whereas  the  evidence  showed 
that  the  car  was  started  gently  up  grade, 
and  that  plaintiff  got  off  the  car  while  it  was 
in  motion,  precluding  recovery;  and  that 
during  the  trial,  plaintiff  changed  his  theory 
of  negligence  from  that  of  the  sudden  starts 
Ing  of  the  car  to  want  of  reasonable  time 
given  to  alight  at  destination  and  want  of 
warning,  showing  a  variance  between  allegata 
and  probata,  precluding  recovery. 

We  observe  that  the  allegation  is  not  that 
the  car  was  suddenly  and  violeiUly  started,  but 
that  it  was  "carelessly  and  negligently  and 
suddenly"  started  and  without  "warning  to 
him."  True  it  is  aUeged  that  plaintiff  was 
thereby  thrown  vjrith  great  force  violent* 
ly  to  and  upon  the  pavement,  but  this  char- 
acterized the  result  to  plaintiff  and  not  the 
manner  of  starting  the  car.  We  observe 
again  that  the  allegation  is  that  defendant  in 
dilsregard  of  its  duty,  carelessly  and  negli- 
gently and  suddenly  started  the  car  whereby 
plaintiff  as  he  was  on  the  point  of  stepping 
from  the  platform  was  with  great  force  and 
violently  thrown  upon  the  pavement  and  in- 
jured. It  has  been  frequently  decided  here. 
In  actions  of  this  character,  that  there  is  no 
▼arlance  In  resgpect  to  specifloatlon  of  mere 


matters  of  detail,  concerning  the  manner  or 
Instrumentalities  by  which  the  injury  is  in- 
flicted, if  the  substantial  elements  of  negli- 
gence be  proven.  Kennedy  v,  C.  &  O.  Ry. 
Ck>.,  6S  W.  Va.  589,  592,  70  S.  E.  359,  and  cases 
cited. 

If  on  the  trial  the  evidence  was  sufficient 
to  establish  the  fact  that  plaintiff  was  not  un- 
der all  the  circumstances  allowed  a  reason- 
able time  to  alight,  or  the  defendant  was 
otherwise  negligent  in  not  observing  him  in 
his  perilous  condition  and  protecting  him, 
and  he  was  without  fault,  as  to  which,  on 
account  of  the  new  trial  awarded,  we  express 
no  (pinion,  would  not  such  evidence  support 
without  variance  the  charge  of  carelessly, 
negligently  and  suddenly  starting  the  car 
and  doing  plaintiff  the  injuries  as  charged? 
We  think  it  would. 

[21  Plaintiff  relied  on  two  theories  of  lia- 
bility, first,  negligence  of  the  defendant  in  not 
giving  him  reasonable  time  to  leave  the  car 
in  safety,  second,  negligence  in  not  observing 
him  on  the  platform  or  steps  in  his  perilous 
condition  before  giving  the  signal  to  go  ahead. 
It  is  well  settled  by  our  decisions  and  every- 
where, that  it  is  actionable  negligence  on  the 
part  of  any  carrier  of  passengers  not  to  stop 
its  cars  for  a  sufficient  time  to  allow  pas- 
sengers to  alight  and  get  aboard  with  safety 
at  st(H)ping  places.  Normile  v.  Wheeling 
Traction  Co.,  57  W.  Va,  132,  49  S.  a  1030, 
68  li.  R.  A.  901 ;  Duty  v.  C.  &  O.  Ry.  Co.,  70 
W.  Va.  14,  73  S.  E.  331 ;  Guerin  v.  Railroad 
C6.,  72  W.  Va.  725,  79  S.  E.  739 ;  Hoylman  v. 
K.  &  M.  Ry.  Co.,  65  W.  Va.  264,  64  S.  B.  536. 
22  L.  R.  A,  (N.  S.)  741,  17  Ann.  Cas.  1149 ;  1 
Nellis  on  Street  Railways  (2d  Ed.)  section  305, 
and  cases  cited.  Whether  the  stop  was  rea- 
sonable, plaintiff  who  was  his  only  witness 
on  this  question  swore  that  he  was  seated  in 
the  front  end  of  the  car  and  that  when  the 
car  stopped  he  arose  from  his  seat,  gathered 
up  his  umbrella,  rain  coat  and  suit  case  and 
started  back  to  the  rear  end  platform  where 
passengers  were  discharged,  and  taken  on, 
that  not  many  got  off  and  but  two  or  three 
got  on,  that  he  was  seated  farther  away  from 
this  platform  than  most  of  the  passengers 
on  the  car,  that  he  did  not  delay,  but  that  as 
he  was  leaving  the  platform,  a  couple  of 
ladies  near  the  bottom  of  the  steps  were  com- 
ing on,  and  that  he  stepped  back  to  let  them 
pass  hiin  and  they  went  on  in,  after  which 
he  started  and  was  on  one  of  the  steps,  not 
the  lower  one,  when  the  car  started  sud- 
denly and  threw  him  out  on  the  pavement; 
and  he  distinctly  denies  that  the  car  had 
moved  ten  or  fifteen  feet  before  he  started  to 
get  off  the  platform;  and  when  asked  on  cross- 
examinati.on  whether  the  car  had  not  stopped 
for  a  sufficient  length  of  time  for  the  pa9> 
sengers  to  get  off  if  they  desired  to  do  so,  he 
answered,  "Well,  I  done  my  best  to  get  off 
and  didn't  get  off." 

For  the  defendant  the  evidence  of  several 
witnesses  was  that  the  car  stopped  from  one 
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to  three  mlnates;  none  of  them  profess  to 
have  accurately  noted  the  time;  it  was  their 
opinion  only,  with  a  variation  of  from  one 
to  three  minutes.  The  conductor,  who  left 
the  car  ajiead  of  the  passengers,  swears 
that  he  walked  briskly  forward  the  full  length 
of  and  from  fifteen  to  twenty  feet  beyond 
the  front  end  of  the  car  to  the  center  of 
the  Baltimore  and  Ohio  Railroad  track,  and 
stood  ahout  fifteen  feet  from  the  defendant's 
.track  where  it  crossed  the  track  of  \thie 
other  company,  and  after  looking  up  and 
down,  the  track  for  approaching  cars  or 
trains  on  that  track,  and  after  looking  back 
to  the  rear  end  of  his  car,  and  seeing  no  one 
getting  on  or  off  he  gave  the  motorman  the 
signal  to  go  ahead.  He  says  that  from  where 
he  stood  he  could  see  any  <me  on  the  lower 
step  alighting  or  attempting  to  get  aboard 
the  car,  but  not  If  they  were  on  the  other 
steps  or  on  top  of  the  platform-  The  other 
witnesses  of  the  defendant  also  swear,  one 
of  them,  that  plaintiff  in  going  out  halted 
at  the  door,  others,  that  he  undertook  to  get 
off  or  step  off  after  the  car  started,  and  all 
agree  that  the  place  where  plaintiff  stepped 
off  or  fell  or  was  thrown  off  was  from  ten 
to  Bfteen  feet  from  where  the  steps  were 
when  the  car  stood  and  started.  It  Is  con- 
tended on  behalf  of  defendant  that  this  evi- 
dence accompanied  by  the  physical  facts  dis- 
closed, and  the  evidence  of  bystanders  not 
passengers  who  also  witnessed  the  occurrence 
Is  overwhelming  on  the  question  of  the  rea- 
sonableness of  the  stop  and  that  the  Judgment 
was  Justified  on  this  ground,  while  plain- 
tiff's counsel  invoke  the  well  settled  rule 
that  when  the  facts  depend  on  conflicting 
oral  evidence  it  is  the  province  of  the  Jury 
and  not  of  the  court  to  determine  the  fact 
As  we  have  concluded  to  aflirm  the  Judgment 
for  other  reasons  presently  to  be  stated,  and 
there  is  to  be  a  new  trial,  when  the  evidence 
may  be  different,  we  deem  it  improper  to  ex- 
press any  opinion  on  the  sufficiency  of  this 
evidence  to  sustain  the  verdict. 

On  the  other  theory  of  the  plaintiff  that 
it  was  the  duty  of  the  defendant's  con- 
ductor or  motorman  under  the  circumstances 
to  have  seen  him  on  the  platform  or  steps, 
and  before  giving  the  signal  to  go  ahead  to 
have  allowed  him  time  to  get  off,  the  author- 
ities are  apparently  not  entirely  harmonious, 
but  perhaps  not  actually  inharmonious  when 
applied  to  the  different  classes  of  carriers. 
If  such  is  the  law  the  fact  that  the  conductor 
or  motorman  did  not  discharge  his  duty  to 
plaintiff  was  provable  we  think  under  the 
general  charge  of  negligence  in  operating 
the  car.  In  Hoylman  v.  K.  &  M.  Ry.  Oo., 
supra,  the  case  of  a  steam  railroad  operat- 
ing trains  composed  of  numerous  coaches, 
baggage,  express,  and  passenger,  the  case 
turned  on  the  fact  of  contributory  negligence 
of  the  passenger  in  attempting  to  alight  from 
a  moving  train,  a  fact  not  really  in  controver- 
sy.   In  that  case  it  is  said  the  proof  was 


not  clear  that  the  stop  was  not  reasonable, 
and  arguendo  and  with  reference  to  some 
decided  cases  that  the  conductor  has  dis- 
charged the  full  duty  and  obligation  of  car- 
rier to  passenger  when  he  has  carried  him 
safely  to  destination  and  there  announces 
the  arrival  of  the  train  or  the  station,  and 
has  given  him  a  reasonable  opportunity  to 
leave  the  cars.  That  case  and  the  cases  re- 
ferred to  as  supporting  the  proposition  we 
believe  involved  the  transactions  of  steam 
railroads.  On  the  other  hand,  our  case  of 
Nor  mile  v.  Wheeling  Traction  Ca,  supra, 
applies  a  stricter  and  more  onerous  rule 
for  the  business  of  street  railways.  The 
seventh  point  of  the  syllabus  in  that  case 
in  accordance  with  reason  and  authorities 
cited  in  the  opinion  is  that: 

"Where  a  street  car  company  stops  its  cars 
for  the  purpose  of  receiving  passengers,  it  is 
charged  with  the  highest  degree  of  care  to  see 
that  all  passengers  lawfully  entering  its  cars 
get  to  a  place  of  safety  thereon  before  starting 
its  cars.' 

And  in  the  opinion  it  is  said,  as  particu- 
larly applicable  to  the  concrete  case  there 
presented: 

"It  is  no  excuse  for  the  conductor  that  he 
did  not  see  that  Mrs.  Normlle  had  not  safely 
boarded  the  car,  because  the  law  imposes  up- 
on him  the  duty  to  see,  and  his  failure  to  see 
does  not  excuse  the  company." 

And  of  course  the  same  duty  would  be 

owing  by  the  carrier  to  passengers  In  the 

act  of  leaving  the  cars.    In  Nellis  on  Street 

Railways  (2d  Ed.)  section  297,  it  is  said: 

"The  care,  skill,  and  diligence  which  the  law 
exacts  of  a  street  railway  company  for  the  safe- 
ty of  its  passengers  requires  that  the  conduc- 
tor should  pay  careful  attention  to  persons  who 
are  properly  proceeding  to  get  on  or  off  a  street 
car,  and  see  to  it  that  the  car  is  so  operated 
as  to  permit  them  to  board  or  alight  .without 
injury.  The  car  should  not  be  started  sud- 
denly and  without  warning  before  an  intend- 
ing passenger  has  had  time  to  get  on  the  car,  nor 
should  it  fail  to  stop  a  sufficient  length  of  time 
to  permit  a  passenger  who  has  expressed  a  de- 
sire so  to  do  to  get  off  in  safety.  The  con- 
ductor is  bound  to  know  in  starting  the  car  sud- 
denly and  with  full  force  that  no  person  is  at- 
tempting to  embark,  or  is  in  a  position  of  dan- 
ger. And  a  passenger  has  the  right  to  presume, 
in  the  absence  of  knowledge  or  warning  to  the 
contrary,  that  all  necessary  precautions  have 
been,  and  will  be,  taken  for  his  safe  transpor- 
tation." 

Mhny   decisions   affirming    this    law    are 

dted  in  the  notes  supporting  the  text    And 

again  in  section  303,  the  same  author  says: 

"A  commoui  carrier  of  passengers  is  required 
to  use  the  highest  degree  of  care,  vigilance,  and 
foresight,  consistent  with  the  character  and 
mode  of  conveyance  adopted,  and  reasonable  and 
practicable  in  the  operation  of  its  road,  to  safe- 
ly carry  and  deliver  its  iiassengers.  A  standing 
trolley  car  is  an  invitation  for  a  passenger  to 
alight^  and  he  has  the  right  to  assume  that  the 
car  will  not  be  moved,  without  signal  or  notice 
to  him,  while  he  is  openly  and  expeditiously  so 
doing." 

The  cases  dted  are  street  railway  caaea. 
Washington  &  G.  R.  Co.  v.  Tobriner,  147  U.  S. 
571,  13  Sup.  Ot  557,  87  L.  Ed.  284.    See,  al- 
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so,  21  Am.  Neg.  Reps.  604,  note,  classifying 
the  decisions. 

[3]  It  was  claimed  in  argument  that  snch 
a  duty  as  applied  to  the  facts  and  circum- 
stances of  the  case  at  bar  was  impossible  of 
performance,  because  the  rules  of  the  com- 
pany and  the  safety  of  its  property  and  pas- 
sengers required  the  conductor  to  go  forward 
to  the  railway  crossing,  and  flag  the  motor- 
man  across  in  safety.  But  neither  the  rule 
of  the  company,  nor  the  rule  of  reason  re- 
quired the  conductor  to  leave  his  car  to  per- 
form that  duty  before  he  had  discharged  his 
duty  to  passengers  getting  off  and  on  the  car. 
It  was  possible  for  him  to  discharge  both 
duties  without  serious  interference  with  the 
traffic  or  the  rights  of  any  one. 

Contributory  negligence  imputed  to  plain- 
tiff in  attempting  to  get  off  the  car  while  in 
motion  Is  another  ground  urged  in  support 
of  the  judgment.  This  was  a  controverted 
fact,  the  plaintiff  denying  it,  the  testimony 
of  some  of  .the  defendant's  witnesses  tending 
to  establish  It  Where  the  evidence  is  con- 
flicting the  fact  of  such  negligence  is  pecu- 
liarly one  for  the  jury.  When  there  is  no 
conflict,  as  in  Hoylman  v.  K.  &  M.  Ry.  Co., 
supra,  the  question  is  one  of  law  fdr  the 
court.  As  to  the  weight  of  the  evidence  and 
on  which  side  it  preponderates,  In  view  of  the 
new  trial  awarded,  we  express  no  oi)inlon. 

[4]  Another  ground  la  that  the  verdict  was 
excessive.  On  this  proposition  the  plaintiff's 
counsel  propose  to  remit  the  excess  if  we 
should  be  of  opinion  from  the  evidence  that  it 
is  excessive.  This  we  could  not  do,  without 
consent  of  defendant.  Cox  &  Co.  v.  Carter 
Coal  Co.,  94  S.  E.  956,  decided  at  the  present 
term.  We  do  observe  that  the  evidence  of  the 
character  and  permanency  of  the  injuries  is 
quite  unsatisfactory,  and  it  may  have  been 
upon  this  ground  and  the  size  and  character 
of  the  verdict  that  the  new  trial  was  award- 
ed. If  so,  we  would  be  unable  to  say  with 
due  respect  to  the  rule  that  it  takes  a  stron- 
ger case  to  reverse  a  Judgment  awarding  than 
one  refusing  a  new  trial,  that  the  court  erred. 
Vamey  &  Evans  v.  Lumber  &  Mifg.  Co.,  64 
W.  Va.  417,  63  S.  B.  203 ;  Coalmer  v.  Barrett, 
61  W.  Va.  237,  56  S.  B.  385. 

Lastly,  the  giving  and  refusing  of  instruo- 
tions  is  urged  in  justification  of  the  judfg- 
ment.  The  court  properly  instructed  the  ju- 
ry at  the  instance  of  the  defendant  on  all 
theories  of  the  defense,  except  one  perhaps 
covered  by  instruction  number  13,  refused. 
Others  not  given  were  either  not  good  or  fully 
covered  by  those  given.  Instruction  number 
13  would  have  absolved  the  defendant  from 
liability  if  the  fall  of  or  injury  to  the  plain- 
tiff occurred  without  the  knowledge  of  con- 
ductor or  motorman,  contrary  to  the  views  al- 
ready expressed  as  to  the  duty  of  the  carrier 
and  iCs  agents  to  know  before  suddenly  start- 
ing a  car  that  passengers  alighting  or  getting 
on  are  not  in  danger.  ) 


The  chief  ground  of  complaint  of  the  in- 
structions is  as  to  plaintiff's  instructions 
numbered  two  and  eight.  They  imposed  lla^ 
blllty  on  the  defendant  if  its  alleged  negli- 
gence in  starting  the  car  suddenly  was  done 
without  "warning,"  and  found  to  be  the  prox- 
imate cause  of  the  injury.  It  was  contended 
on  the  authority  of  judicial  decisions  cited 
that  there  was  no  duty  to  warn  the  plaintiff. 
Our  cases  of  Normile  v.  Traction  Co.,  and 
Duty  V.  Railroad  Co.,  supra,  and  perhaps 
other  cases  say  that  the  duty  to  warn  pas- 
sengers so  exposed  to  danger  is  imposed. 
So  also  is  the  doctrine  of  the  text  writer, 
Nellls,  above  cited,  and  the  decisions  referred 
to  by  him.  But  what  kind  of  warning  is 
meant?  Does  this  duty  to  warn  imply  ver- 
bal notice,  or  only  the  sounding  of  a  gong, 
the  ringing  of  a  bell,  the  blowing  of  a  whis- 
tle, or  some  known  regrulatlon  of  the  carrier 
sufllcient  to  give  the  warning?  It  occurs  to 
us  that  without  some  limitation  or  detinitlon 
of  the  character  of  the  warning  meant  these 
instructions  may  have  been  misleading,  and 
have  led  the  jury  into  the  error  of  thinking 
it  was  incumbent  on  the  defendant  to  send 
its  conductor  to  passengers  who  place  them- 
selves in  dangerous  positions  and  personally 
warn  them  against  the  dangers  so  incurred. 
But  that  some  warning  is  due  in  cases  of 
the  sudden  starting  of  street  cars  we  think  Is 
fully  supported  by  the  authdrities. 

Our  conclusion  based  on  the  foregoing  con- 
siderations is  to  aflirm  the  judgment 

a75  N.  c.  133) 

PHILLIPS   V.    NATIONAL    COUNCIL    OP 
JUNIOR  ORDER  UNITED  AMERI- 
CAN MECHANICS.    (No.  102.) 

(Supreme  Court  of  North  Carolina.     Feb.  27, 

19ia) 

1.  iNSuaANCE  #s»815(l)  —  Mutual  Benefit 
Insurance— Action  on  Lost  Policy— Suf- 
fxciengt  of  complaint. 

In  a  wife's  action  on  a  membership  life 
insurance  j^olicy  issued  to  her  husband,  where 
the  complaint  did  not  set  out  the  poUev,  but 
averred  the  wife  was  unable  to  find  it,  and  that, 
though  her  husband  had  been  dropped  from  his 
lodge,  and  was  not  on  its  rolls  at  the  time  of  his 
death,  he  was  dropped  without  charge  or  cause, 
and  against  his  protest,  such  allegations  would 
have  sufficed  if  there  had  been  proper  allega- 
tions and  proof  to  set  up  the  lost  policy,  and 
to  prove,  if  not  barred  by  the  contract  in  the 
policy  or  lapse  of  time  in  any  way,  that  the 
husband  was  illegally  and  wrongfully  dropped 
from  the  roll  of  his  lodge,  and  that  he  tendered 
the  fees  regularly. 

2.  Insurance  ^=»815(1)  —  AcnoN  on  Mem- 
bership Life  Policy— Complaint— Suffi- 
ciency. 

A  wife's  complaint,  in  her  action  on  her 
husband's  membership  Ufe  insurance  policy, 
which  failed  to  allege  that  she  was  the  benefi- 
ciary named  in  the  policy,  which  she  claimed 
was  lost,  did  not  state  a  cause  of  action,  the 
wife  not  bringing  action  as  administratrix. 

3.  Appeal  and  Error  ^=»770(1)— Briefs- 
Time  FOR  Filing  bt  Appellee— Rule  of 
Court. 

By  direct  provision  of  Supreme  Court  rule 
No.  36  (81  S.   E.  xii),   unless  appellee's  brief 


For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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shall  be  filed  by  12  o'clock  noon  on  Saturday, 
before  the  week  of  the  call  of  the  district  to 
which  the  cause  belongs,  the  cause  will  be  heard 
and  disposed  of  without  argument  from  appel- 
lee, unless  for  good  cause  shown  the  court 
shall  give  further  time  to  present  brief. 

Appeal  from  Superior  Court,  Chatham 
County ;   Allen,  Judge. 

Action  by  Lucy  Phillips  against  the  Na- 
tional Council  of  Junior  Order  United  Ameri- 
can Mechanics.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

R.  H.  Hayes,  of  Plttsboro,  for  appellant. 
Douglass  &  Douglass,  of  Raleigh,  for  appel- 
lee. 

diARK,  C.  J.  [1]  This  action  was  brought 
by  the  plaintiff  upon  a  membership  life  in- 
surance policy  issued  to  her  husband  by  the 
defendant  The  complaint  did  not  set  out  the 
policy,  but  averred  that  she  was  unable  to 
find  it,  and  that  though  her  husband  had  been 
dropped  from  said  lodge,  and  was  not  on  Its 
rolls  at  the  time  of  his  death,  he  was  dropped 
without  charge  or  cause,  and  against  his  pro- 
test This  would  have  sufficed,  if  there  were 
proper  allegations  and  proof  to  set  up  the  lost 
policy  and  to  prove,  if  not  barred  by  the  con- 
tract in  the  policy  or  lapse  of  time  in  any 
way,  that  he  was  illegally  and  wrongfully 
dropped  from  the  roll  of  his  lodge,  and  that 
he  tendered  the  fees  regularly. 

[2]  But  the  plaintiff  failed  to  allege  in  her 
complaint  that  she  was  the  beneficiary  named 
in  the  policy,  and  she  did  not  bring  this  ac- 
tion as  administratrix.  The  court  therefore 
properly  sustained  a  demurrer  ore  tenus  that 
the  complaint  did  not  state  a  cause  of  action. 
The  court  in  its  discretion  would  doubtless 
have  permitted  the  plaintiff  to  amend  (Reyis- 
al,  §  506;  Fidelity  Co.  v.  Jordan,  134  N.  C. 
236,  46  S.  B.  496),  but  she  did  not  ask  leave 
to  do  so,  and  the  action  was  dismissed. 
Whether  the  plaintiff  may  not  institute  a 
new  action  upon  a  complaint  with  proper 
averments  is  not  now  before  us.  The  plaintiff 
moved  to  dismiss  the  appellee's  brief  filed  in 
this  action.  Rule  of  court  No.  34  (16i  N.  C. 
551,  81  S.  B.  xii)  prescribes  that  if  the  ap- 
pellant's brief  Is  ''not  filed  by  12  o'clock  noon 
on  Tuesday  of  the  week  preceding  the  call  of 
the  district  to  which  the  cause  belongs,  the 
appeal  will  be  dismissed,  on  motion  of  appel- 
lee, when  the  call  of  that  district  is  begun, 
unless,  for  good  cause  shown,  the  court 
should  give  further  time  to  print  brief." 

[3]  Rule  !No.  36  (81  S.  E.  xii)  prescribes  that 
unless  the  appellee's  brief  "shall  be  filed  by 
12  o'clock  noon  on  Saturday  before  the  week 
of  the  call  of  the  district  to  which  the  cause 
belongs  •  *  *  the  cause  will  be  heard 
and  disposed  of  without  argument  from  ap- 
pellee, unless,  for  good  cause  shown,  the  court 
shall  give  further  time  to  present  brief."  In 
this  case,  the  brief  of  the  appellee  was  not 
filed  by  the  time  required,  and  good  cause  not 


being  shown,  the  motion  to  strike  out  the 
same  was  allowed,  and  in  the  absence  of  a 
brief,  we  could  not  hear  oral  argument.  This 
court  has  repeatedly  held  that  our  rules  are 
made  for  good  cause  and  must  be  observed. 
Walker  v.  Scott,  102  N.  C.  487,  9  S.  E.  488 ; 
Wiseman  v.  Commissioners,  104  N.  0.  330,  10 
S.  E.  481 ;  Edwards  v.  Henderson,  109  N.  C. 
83,  13  S.  E.  779 ;  Calvert  v.  Carstarphen.  133 
N.  C.  25,  45  S.  E.  353,  and  numerous  cases 
there  cited,  which  have  been  cited  since :  Viv- 
ian V.  .Mitchell,  144  N.  C.  477,  67  S.  E.  167; 
Lee  V.  Baird,  146  N.  C.  363,  59  S.  E.  876 ;  Por- 
ter V.  Lumber  Co..  164  N.  C.  397,  SO  S.  E.  443 ; 
State  V.  Goodlake,  166  N.  C.  436,  81  S.  B. 
1008. 

It  happens  in  this  case  that  the  appellee 
succeeds  in  the  appeal,  though  by  failure  of 
counsel  to  observe  the  rule  his  client  and  the 
court  were  deprived  of  the  benefit  of  an  ar- 
gument from  them.  It  is  none  the  less  prop- 
er to  call  attention  to  the  rule  in  this  case, 
and  the  necessity  that  the  court  is  under  of 
enforcing  the  rules  to  prevent  a  similar  pen- 
alty in  a  cause  where  it  might  be  important 
to  the  client  and  to  the  court  that  the  case 
should  be  fully  presented. 

Affirmed.  • 

(175  N.  C.  180) 

COBB  T.  ATLANTIC  COAST  LINE  RT.  CO. 

et  aL    (No.  57.) 

(Supreme  Court 'of  North  Carolina.     Feb.  27» 

19ia) 

i.  EviDENCB  ^=»332(1)  —  Judicial  Pboceed- 

ING&—ADKIS6IBILITT. 

In  action  against  railroad  for  damages  by 
blasting  in  quarry  adjacent  to  plaintlflTs  land, 
after  plaintiff  introduced  injunction  order  re- 
straining blasting  pendente  lite,  and  evidence 
that  defendant  had  violated  the  order,  subse- 
quent rules  to  show  cause  and  the  judgments 
thereon  were  properly  excluded ;  the  opinion  of 
the  judge  in  the  contempt  proceedings  not  be- 
ing bindincr  upon  the  jurors. 

2.  Explosives  ^=»12  —  Injtbt  fbom  Blast- 
ing—Instbuctions. 
In  action  against  railroad  for  damages  to 
property  by  blasting  in  quarry,  instruction  that, 
if  the  blasting  was  mere  negligence,  and  was 
not  done  willfully  and  wantonly,  to  answer 
negatively  the  special  issue  whether  the  tres- 
pass was  wanton  and  willful  and  in  reckless  dis- 
regard of  plaintiff's  rights  was  proper. 

3/ Damages  ^=301(1)— Punitivb  Damages— 
Right. 
In  action  for  damages  to  property  by  rail- 
road's blasting  operations  in  qnarry,  answering 
in  favor  of  plaintiff  the  special  issue  wheth<^v 
the  operations  were  done  willfully,  wantonly, 
and  with  reckless  disregard  of  plaintiff's  rights 
would  have  permitted  an  award  of  punitive 
damages,  but  did  not  require  it»  but  a  negative 
answer  precluded  such  award. 

Appeal  from  Superior  Court,  Wilson  (boun- 
ty;  Daniels,  Judge. 

Action  by  M.  C.  Cobb  against  the  Atlantic 
Coast  Line  Railway  Company  and  others. 
Judgment  for  plaintiff  In  part,  and  ho  ap- 
peals.   No  error. 


^s»For  other  cases  see  same  topic  and  KSrr-NUMBER  In  all  Key-Numbered  DigestB  and  Indexes 
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GIyU  action,  tried  at  October  term,  19t7, 
upon  these  issues: 

(1)  Was  the  plaintiff,  M.  C.  Cobb,  damaired  by 
the  trespasses  of  the  defendants,  as  alleged? 
Answer:  Yes. 

(2)  What  amonnt  of  damages  by  way  of  com- 
pensation is  the  plaintiff  entitled  to  recoyer? 
Answer:    $15.00. 

(3)  Were  such  trespasses  committed  wantonly 
and  willfully,  and  in  reckless  disregard  of  the 
plaintiff's  rights?     Answer:    No. 

(4)  What  amonnt  of  punitive  damages,  if 
any,  is  the  plaintiff  entitled  to  recover?  An- 
swer. 

From  the  Judgment  rendered,  the  plaintiff 
appealed. 

H.  G.  Connor,  Jr.,  of  Wilson,  for  appellant 
F.  S.  Spruill,  of  Rocky  Mount,  for  appellees. 

BROWN,  J.  This  action  is  brought  to  re- 
cover damages  arising  out  of  blasting  opera- 
tions conducted  by  defendant  Railroad  Com- 
pany upon  its  quarry  near  plaintiff's  lands. 
The  evidence  tends  to  prove  that  the  effect 
of  the  blasts  was  to  throw  quantities  of  loose 
rock  upon  plaintiff's  land,  breaking  shingles, 
Injuring  houses,  causing  his  laborers  to  leave 
work,  and  materially  injuring  plaintiff's 
property. 

[1]  As  the  jury  found  for  plaintiff  on  first 
and  second  issues  and  he  did  not  appeal,  the 
assignments  of  error  are  necessarily  confined 
to  the  third  issue.  For  'the  purpose  of  prov- 
ing that  the  alleged  trespasses  were  wanton 
and  willful  the  trial  judge  permitted  plain- 
tiff to  introduce  an  injunction  order  issued 
by  Devin,  J.,  restraining  defendant  pendente 
lite,  and  evidence  that  the  defendant  violated 
the  restraining  order  by  continuing  the  blast- 
ing operations  while  the  order  was  in  forca 
Cobb  V.  Railroad,  172  N.  C.  60,  89  S.  E.  807. 
Among  the  other  allegations  in  the  com« 
plaint,  plaintiff  avers  that  defendants  were 
cited  for  contempt  of  court  for  violating  said 
injunction,  and  punished  by  fine  therefor. 
The  defendant  moved  to  strike  out  tlxis  alle- 
gation, which  motion  was  allowed,  and  plain- 
tiff excepted.  Daring  the  progress  of  the 
trial,  the  plaintiff  offered  in  evidence  a  rule 
Issued  by  Judge  Connor,  July  S,  1016,  and 
the  judgment  of  Judge  Whedbee,  rendered 
upon  said  rule,  and  also  offered  in  evidence 
the  rule  issued  by  Judge  Conncx*,  August  11, 
1916,  against  the  defendant  railroad  and  its 
codefendants,  and  the  judgment  of  Judge 
Allen  thereon  of  September  8,  1916.  Upon 
objection,  these  two  rules  and  the  judgment 
rendered  thereon  were  ezclnded,  and  .the 
plaintiff  excepted.  We  think  the  exceptions 
cannot  be  sustained.  The  controversy  em- 
bodied in  the  third  issue  was  as  to  the  wan- 
ton and  willful  character  of  the  trespass. 
For  the  purpose  of  sustaining  plaintiff's  Con- 
tention that  the  acts  of  defendant  were  will- 
ful, wanton,  and  in  disregard  of  plaintiff's 
rights,  the  court  permitted  the  plaintiff  to 
Introduce  the  injunction  order  and  to  prove 
that  the  acts  were  continued  while  the  in* 
junction  was  in  force,  and  consequently  in 


violation  of  it  These  f&.cts  were  clearly  rel- 
evant to  the  issue,  but  we  fail  to  see  what 
bearing  the  subsequent  proceedings  in  con< 
tempt  could  have 

The  jurors  had  before  them  the  injunction 
order  restraining,  the  defendant,  together 
with  the  evidence  of  plaintiff,  and  his  wit^ 
nesses  that  pending  the  injunction  the  stone 
and  d^ris  were  thrown  from  the  quarry 
upon  his  land.  Every  fact  that  the  judge 
who  punished  defendant  for  contempt  could 
have  had  before  him  was  introduced  in  evi- 
dence before"  the  jury.  The  opinion  of  the 
judge  in  the  contempt  proceedings  was  not 
binding  upon  the  jurors  upon  the  trial  of 
the  issues.  The  judge  who  tried  the  case  is 
prohibited  by  law  from  throwing  the  weight 
of  his  opinion  upon  the  facts  into  the  jury 
box.  We,  therefore,  see  no  reason  why  the 
opinion  and  findings  of  fact  of  another  judge 
in  contempt  proceedings  should  be  permitted 
to  go  to  the  jury  for  the  purpose  of  influenc- 
ing their  verdict  The  cases  cited  by  the 
learned  counsel  for  plaintiff  (McCoy  v.  Dan- 
ley,  20  Pa.  85,  57  Am.  Dec.  680,  and  Wind- 
ham V.  Rhame,  11  Rich.  283,  73  Am.  Dec 
116)  in  our  opinion  are  not  pertinent  The 
principles  decided  in  both  cases  are,  as  we  in- 
terpret them,  that,  when  a  nuisance  is  not 
abated  after  one  verdict,  a  jury  may  give 
punitive  damages  in  a  second  action  brought 
for  the  continuance  of  the  nuisance,  upon  the 
ground  that,  as  there  is  failure  to  abate  it 
after  verdict,  it  is  presumed  that  the  defend- 
ant's original  act  was  willful,  from  which 
an  intention  to  continue  the  nuisance  is  in- 
ferred. 

The  remaining  assignments  of  error  are 
directed  to  the  charge  upon  the  third  issue 
as  follows: 

''If  you  are  satisfied  that  there  was  merely 
a  negligent  operation,  unaccompanied  by  will- 
fulness or  wantonness^  then  you  would  answer 
it  No.  Or'  if  the  injury  of  the  plaintiff  was 
the  result  of  mere  negligence  of  the  operation 
of  the  quarry,  you  would  answer  it  No:  Tou 
can  only  answer  it  Yes  if  the  evidence  upon  a 
fair  consideration  of  it  satisfies  you  by  its  great- 
er weight  that  the  trespasses  committed  by  the 
defendants  were  done  willfully  and  wantonly. 
I  repeat  what  I  said  before,  that  if  the  evidence 
satisfies  you  only  that  the  operation  was  merely 
negligent,  or  that  the  injury  was  infiicted  as  the 
result  of  accident,  then  you  would  answer 
it  No." 

[2]  We  fail  to  see  error  in  this  Instruction. 
It  simply  directed  the  jury  to  find  for  plain- 
tiff on  that  issue  if  from  the  evidence  they 
concluded  that  the  defendant's  conduct  was 
willful  and  wanton.  Otherwise  to  find  for 
defendant 

[8]  The  third  issue  was  submitted  as  a  ba- 
sis for  punitive  damages.  Had  it  been  found 
for  plaintiff,  the  jury  could  have  awarded 
punitive  damages,  but  even  then  they  were 
not  bound  to  do  so.  It  was  a  matter  in  their 
sound  discretion.  But  unless  the  finding  up- 
on that  issue  was  for  plaintiff,  the  jury  could 
not  award  other  than  actual  damage  which 
had  been  awarded  under  the  second  issue. 
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In  Hayes  v.  RaUroad,  141  N.  0.  199,  53  S.  B. 
848,  this  court  said: 

"This  court  has  said  in  many  cases  that  pnni* 
tive  damages  may  be  allowed,  or  not,  as  the 
jury  see  proper,  but  they  have  no  right  to  al- 
low them  unless  they  draw  from  the  evidence 
the  conclusion  that  the  wrongful  act  was  accom- 
panied by  fraud,  malice,  recklessness,  oppres- 
sion, or  other  willful  and  wanton  aggravation 
on  the 'part  of  the  defendant  In  such  cases 
the  matter  is  within  the  sound  discretion  of  the 
jury."  Smith  v.  Ice  Co.,  159  N.  C.  151.  74  S. 
E.  961;  Motsinger  v.  Sink.  168  N.  O.  548,  84 
S.  E.  847;  Huflfman  v.  Railroad,  163  N.  C.  171, 
79  S.  E.  307;   8  Rul.  Case  Law«  page  586. 

No  error. 


(175  N.  C.  128) 

WHICHARD  V.  CRAFT.     (No.  58.) 

(Supreme  Court  of  North  Carolina.     Feb.  27, 

1918.)     , 

Wills  ^=>602(6)  —  Consteuction  —  Estates 
Created. 
Where  a  will  devised  real  estate  to  the  wife 
during  her  life  or  widowhood,  and  on  her  death 
or  marriage  to  testator's  nephew  and  the  wife's 
nephew  in  equal  parts,  providing  that  if  the 
wife's  nephew  died  without  a  lawful  heir  of  his 
body  the  entire  tract  should  go  to  testator's 
nephew,  and  the  life  tenant  died  and  testator's 
nephew  died  after  the  testator,  and  the  nephew's 
parents,  being  his  sole  heirs  at  law,  conveyed 
whatever  interest  they  took  to  the  wife's 
nephew,  who  was  a  married  man  and  had  liv- 
ing children,  the  wife's  nephew  took  an  estate 
in  fee. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Daniels,  Judge. 

Controversy  without  action  between  Murry 
P.  Whichard  and  B.  F.  Craft.  Judgment  for 
Whichard,  and  Craft  appeals.   Amrmed. 

This  is  a  controversy  without  action  to  re- 
cover the  purchase  price  of  a  tract  of  land, 
the  defendant  refusing  to  accept  a  deed  and 
pay  the  purchase  price,  according  to  the 
terms  of  a  contract  entered  into  between  him 
and  the  plaintiff,  on  the  ground  that  the 
plaintiff  has  not  an  indefeasible  title  in  fee. 
Eli  Hopkins  was  formerly  the  owner  of  said 
land,  and  he  died  leaving  a  will  in  which 
he  devised  the  same  in  the  fifth  item  as  fol- 
lows: 

''AH  the  rest  of  my  real  estate  wheresoever 
situated,  I  devise  and  bequeath  to  my  beloved 
wife,  Mary  Elizabeth,  during  her  natural  life 
or  widowhood  and  upon  her  death  or  marriage, 
I  give  and-  bequeath  the  same  to  my  nephew, 
Thomas  Harrell.  and  her  nephew,  Murry  Wbich- 
ard,  to  be  equally  divided  between  them,  and  if 
the  said  Murry  Whichard  should  die  without  a 
lawful  heir  of  his  body,  I  will  that  the  land  here 
allotted  to  him  remain  in  the  same  tract  and  go 
to  my  nephew,  Thomas  Harrell." 

It  is  admitted  that  Mary  Elizabeth  Hopkins, 
the  life  tenant,  is  dead;  that  Thomas  Har- 
rell, the  ultimate  taker  uuder  said  item  of 
said  will,  is  dead;  that  Eli  Hopkins,  the 
maker  of  the  will,  died  before  Thomas  Har- 
rell ;  that  Thomas  Harrell  died  intestate  and 
that  W-  C.  Harrell  and  wife,  Talitha  Harrell, 
were  the  sole  heirs  at  law  of  Thomas  Harrell, 
and  that  W.  C.  Harrell  and  wife,  Talitha 
Harrell,  have  conveyed  to  Murry  Whichard 


whatever  interest  they  may  have  taken  un- 
der item  five  of  said  will  present  and  con- 
tingent; that  Murry  Whichard  is  a  married 
man  and  has  children  living.  The  plaintiff, 
Murry  P.  Whichard,  has  tendered  the  defend- 
ant a  deed  purporting  to  convey  said  land  in 
fee,  and  has  demanded  payment  of  the  pur- 
chase money,  and  the  defendant  has  refused 
to  accept  the  deed,  or  pay  the  money.  His 
honor  rendere*d  judgment  in  favor  of  the 
plaintiff,  and  the  defendant  excepted  and  ap- 
pealed. 

Crltcher  &  Critcher,  of  Williamston,  for  ap- 
pellant. Dunning  &  Moore,  of  Williamston. 
for  appellee. 

ALLEN,  J.  The  case  of  Hobgood  v.  Hob- 
good,  169  N.  C.  485,  86  S.  R  189.  decides 
every  question  raised  by  the  defendant  in 
favor  of  the  plaintiff,  and  upon  that  authority 
and  the  reasoning  of  Hoke,  J.,  in  the  opinion, 
the  judgment  of  the  superior  court  is  affirmed. 

The  distinction  between  this  line  of  cases 
and  the  one  to  which  Burden  v.  Lipsltz,  166 
N.  C.  523,  82  S.  E.  863,  belongs,  is  that  In  the 
first  those  who  take  the  contingent  interest 
are  certain,  and  it  is  held  that  they  may  unite 
with  the  owners  of  the  precedent  estates  and 
pass  a  good  title ;  while  in  the  other,  as  the 
owners  of  the  contingent  interests  cannot  be 
ascertained  until  the  determination  of  the 
preceding  estate,  an  indefeasible  title  can- 
not be  made  until  then. 

Affirmed. 


(175  N.  C.  162) 
LYNCH  T.  DEWEY  BROS.,  Inc.     (No.  98.) 

(Supreme  Ck>urt  of  North  Carolina.     Feb.  27, 

1918.) 

1.  Appeal  and  E(bbob  #=s>927(3)— Review- 
Motion  TO  Nonsuit— Evidence. 

In  passing  upon  a  motion  to  nonsuit  the 
appellate  court  should  consider  the  evidence  in 
the  light  tending  to  support  the  plaintiff's  case, 
rejecting  all  that  tends  to  disprove  it. 

2.  Master  and  Sebvant  ^s»2S9(28)— Inju- 
ries TO  Servant  —  Contributory  Negli- 
gence—<3uestion  for  Jury. 

In  an  action  by  a  pattern  maker  for  the  loss 
of  his  fingers,  when  the  timber  he  was  plan- 
ing with  a  sQuare-hcad  machine  kiclced  back 
and  caught  his  hand  into  the  planer^  keld^  on 
the  evidence,  his  negligence  in  choosmg  to  do 
the  work  with  the  machine  instead  of  by  hand, 
etc.,  was  for  the  jury. 

8.  Master  and  Servant  ^=:>288(12)— Person- 
al Injury— Assumption  or  Risk. 
In  such  action  it  was  for  the  jury  to  say 
whether  the  risk  was  so  obvious  and  imminent 
that  a  man  of  ordinary  prudence,  having  due 
regard  for  his  own  safety,  would  not  have  con- 
tinued in  the  service  or  in  the  presence  of  the 
danger. 

4.  Master  and  Servant  ^=s>101,  102(6)— 
Tools  and  Appllances— Duty. 
A  master  need  not  be  the  "first  by  whom 
the  new  is  tried,"  but  he  should  take  care  that 
he  is  not  the  "last  by  whom  the  old  is  laid 
aside." 


^ssFor  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbersd  Digests  and  Indexes 
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6.  Master  and  Servant  ^=»284(1>— Action 
it>B  Injury— EJviDENCE. 
In  a  pattern  maker's  action  for  the  loss  of 
fingers,  when  the  timber  he  was  planing  kicked 
back  and  his  hand  was  caught  against  the  plan- 
er»  evidence  held  BuflScient  to  sustain  the  cause 
of  action  as  against  a  motion  to  nonsuit 

6.  Master  and   Servant  ^==>284(4)— Action 

FOR  Injury— Res  Ipsa  Loquitur— Nonsuit. 

In  a  servant's  action  for  injury,  a  nonsuit 

was  properly  denied,  if  the  doctrine  of  res  ipsa 

loquitur  applied. 

Appeal  from  Superior  Court,  Wayne  CJoun- 
ty;   Allen,  Judge. 

Action  by  J.  S.  Lynch  against  Dewey  Bros., 
Incorporated.  Judgment  entered  for  plain- 
tiff for  the  amount  of  damages  assessed  by 
the  verdict,  and  plaintlfif  appeals.    No  error. 

The  plaintiff  was  in  the  employment  of  the 
defendant  company  on  August  10,  1917,  as 
pattern  maker,  and  had  been  there  for  some 
months  previous  to  this  date.  He  was  di- 
rected to  add  one-fourth  of  an  inch  to  the 
thickness  of  a  sawdust  grate  bar.  To  do  this 
it  required  a  piece  of  timber  one-fourth  of 
an  inch  thick  to  be  tacked  on  the  old  grate 
bar.  While  he  was  at  the  machine  engaged 
in  planing  the  timber,  the  latter  kicked  back, 
and  his  hand  was  drawn  into  the  planer  and 
his  fingers  cut  off  by  the  knives. 

The  following  testimony  from  the  record 
will  sufficiently  describe  the  nature  of  the 
work  and  the  manner  of  the  injury: 

J.  S.  Lynch,  plaintiff,  testified: 


<(i 


*On  August  10,  1917,  I  was  working  with 
Dewey  Bros,  as  pattern  maker,  and  Mr.  George 
Dewey,  foreman  of  the  shop,  came  into  the  pat- 
tern shop  and  brought  a  grate  bar,  known  as  a 
sawdust  grate  bar,  and  asked  me  to  add  one- 
fourth  of  an  inch  to  the  thickness  of  the  bar. 
To  do  this  it  required  a  piece  of  timber  one- 
fourth  of  an  inch  thick  to  be  tacked  on  the  old 
grate  bar.  I  proceeded  to  get  out  the  timber 
and  make  this  pattern  thicker.  The  only  timber 
that  we  had  to  work  with  was  one  and  one- 
fourth  of  an  inch  thick,  and  this  had  to  be  dress- 
ed down  to  one-fourth  of  an  inch  thick.  I  used 
what  is  known  as  the  jointer  machine  to  dress 
the  timber  down  to  the  proper  thickness.  I  had 
no  other  way  to  dress  it  down  except  by  hand, 
which  would  have  been  a  very  slow  process,  so  i 
dressed  it  down  on  this  machine,  and  was  just 
in  the  act  of  making  the  last  cut,  and  had  start- 
ed the  piece  of  timber  through  the  last  cut;  when 
it  kicked  back  and  caught  my  fingers  in  the  ma- 
chine and  cut  them.  (Flaintiff  shows  his  hand 
to  the  jury,  and  shows  that  two  fingers  on  his 
left  hand  are  cut  off  just  above  the  seconi}  joint) 
The  machine  that  I  was  using  is  what  is  known 
as  the  jointer  or  buzz  planer — I  don't  know  the 
name  of  it.  It  was  an  old-style  machine.  Q. 
Now  state  whether  or  not  that  is  a  modem  and 
approved  machine  that  is  used  for  doing  the 
same  sort  of  work  you  were  doing  on  that  ma- 
chine? A.  No,  sir.  (Defendant  objects.)  Peo- 
ple called  them  square-head  jointers.  In  other 
words,  the  head  is  a  square  of  iron  in  which  the 
knives  are  bolted  and  revolved  at  the  rate  of 
twelve  or  fifteen  thousand  revolutions  a  min- 
ute, or  something  like  that.  A  round-head,  or 
safety-head,  jointer  is  a  round  piece  of  steel, 
and  the  knives  are  inserted  and  work  so  close  to 
the  table  of  the  machine  that  it  would  be  impos- 
sible. I  should  think,  for  persons  to  get  tneir 
hands  in  the  machine  with  a  safety  head.  They 
could  not  possibly  get  their  fingers  in  a  safety- 


head  machine.  The  machine  was  working  that 
morning  as  usual.  It  is  the  duty  of  the  one 
operating  the  machine  to  properly  adjust  it  be- 
fore working  on  it,  and  I  made  the  necessary 
adjustments  on  this  occasion  before  I  attempted 
to  use  it.  The  machine  consists  of  two  tables 
with  knives  in  the  center,  and  you  adjust  the 
machine  by  turning  a  wheel  which  runs  the 
table  up  or  down  so  that  the  knives  will  cut 
off  a  certain  amount.  Tou  can  make  it  cut  1/32 
of  an  inch  or  you  can  take  ^^  inch  cut  at  one 
time.  It  is  not  unusual  for  timbers  to  fiy  back 
on  these  machines,  as  the  timber  did  that  I 
was  usin^  on  this  occasion.  In  runniug  the 
piece  of  timber  across  this  machine  you  have  to 
hold  it  in  place  and  pui^  it  along.  You  are 
pushing  forward,  and  when  it  fiies  back  it  will 
throw  your  hands  back  also,,  and  if  your  hands 
come  across  the  knives,  or'  where  the  knives 
would  touch  tbem,  they  would  cut  Q.  Suppose 
it  were  the  more  modern  safety-head  machine, 
what  would  happen?  A.  Well,  you  would  get 
cut  or  probably  skinned,  but  you  could  not  pos- 
sibly get  your  band  in  the  machine.  You  would 
get  hurt  if  your  hands  touched  the  knives.  The 
round-head  machines  were  in  general  use  at  the 
time  I  was  injured.  They  were  in  general  use 
at  A.  T.  Griffin  Manufacturing  Company,  Golds- 
boro  Furniture  Company,  and  Wayne  Agricul- 
tural Works.  Q.  Can  you  state  some  place 
where  they  do  this  sort  of  work  at  which  you 
observed  a  safety-head  machine  in  use?  A.  Yes, 
sir.  Q.  Where?  A.  At  A.  T.  Griffin's.  Q.  A. 
T.  Griffin  Manufacturing  Company?  A.  Yes, 
sir ;  and  the  Goldsboro  fSarniture  Company,  and 
the  Wayne  Agricultural  Works.  Q.  Have  they 
planers  for  performing  the  same  kind  of  work 
you  were  performing  on  this  machine?  A.  They 
have  safety-head  planers.  Is  that  what  you 
mean?  Q.  Have  you  observed  this  same  ma- 
chine that  hurt  you  since  you  were  injured?  A. 
Yes,  sir.  Q.  Has  its  condition  changed  since  you 
were  hurt?  A.  (Defendant  objects;  sustained, 
mid  plaintiff  esyoepts.)  The  defendant  had 
knowledge  that  I  was  using  this  machine  in  my 
work  as  pattern  maker.  Q.  Can  you  explain 
what  was  the  proximate  and  immediate  cause  of 
your  hand  getting  hurt?  What  was  the  ap- 
proximate and  immediate  cause  of  your  fingers 
getting  cut  off?  A.  Well,  the  immediate  cause 
of  my  getting  my  fingers  cut  off  was  the  ma- 
chine kicking  that  board  out  of  my  hand  and 
pulling  my  hand  Imck  into  the  knives.  The  ap- 
proximate cause,  I  should  think,  would  be  the 
fact  that  it  was  a  machine  of  this  kind — a 
square-head  jointer.  If  it  had  been  a  safety-head 
jointer  I  could  not  have  got  my  fingers  cut  off. 
I  could  not  have  got  them  in  the  machine." 
Cross-examination :  "I  was  employed  by  the  de- 
fendant as  pattern  maker,  and  not  as  a  regular 
carpenter.  I  had  been  usinz  this  machine  for 
about  five  months.  I  do  not  know  whether  they 
are  still  manufacturing  the  square-head  ma- 
chines. There  is  no  difference  in  the  bulk  of 
the  machine,  except  one  has  the  square  head  and 
the  other  has  a  round  head.  Q.  Do  you  think  it 
is  impossible  for  a  man  operating  a  round-head 
machine  to  get  his  hand  caught  in  it?  A.  Yes, 
sir.  9.  And  get  cut?  A.  Ko,  sir;  I  don't 
think  it  is  impossible.  It  is  possible  for  him  to 
get  cut.  but  it  is  impossible  tor  him  to  get  his 
fingers  m  the  machine.  Q.  If  the  machine  is  set 
for  1/10  inch,  it  would  take  1/10  inch  off  his 
fingers?  A.  Yes,  sir.  Q.  If  it  is  set  for  ^ 
inch.  It  would  take  off  %  inch?  A.  Yes,  sir. 
Q.  Can*t  you  tell  us,  with  the  machine  making 
15.000  revolutions  a  minute,  as  you  say  this  ma- 
chine makes,  taking  off  Vie  of  an  inch  per  revo- 
lution, how  long  it  would  take  to  cut  off  your 
fingers  to  the  extent  that  they  are  cut  off  now? 
A.  Not  very  long;  about  a  second,  I  will  say. 
Q.  Could  you  get  your  fingers  away  in  time? 
A.  Yes,  sir;  you  could  get  them  away  as  quick 
as   you   could   pop   your   fingers.      Q.  It   takes 
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about  a  second  to  do  that,  doesn't  it?  A.  Yes, 
sir.  Q.  Will  you  describe  once  more  to  the  jury 
how  you  say  this  accident  occurred,  and  how 
3''ou  had  your  hand  when  the  accident  occurred, 
and  what  size  piece  of  timber  it  was?  A.  I  had 
my  hand  on  the  board.  This  left  hand  was  at 
that  time  about  six  or  eight  inches  in  front  of 
the  knives,  and  I  had  pushed  the  board  that  far, 
and,  of  course,  had  it  behind  the  knives  until  it 
went  far  enough  for  me  to  change  my  hand  and 
put  it  over  there.  Q.  The  machine  kicked  the 
board  back?  A.  Yes,  sir;  and  pulled  my  hand 
right  back  across  the  knives.  Q.  You  stated  it 
wasn't  unusual  for  the  machine  to  kick  boards 
like  that?  A.  No,  sir.  Q.  You  had  worked 
with  this  machine  for  a  period  of  five  months, 
knowing  it  didn't  have  a  safety  head  on  it?  A. 
Yes,  sir;  I  was  to. dress  the  board  down  to  }4 
of  an  inch  in  thickness,  and  I  was  making  the 
last  cut  when  I  was  injured." 

R.  F.  Mlntz  testified: 

'*That  he  is  now  a  member  of  the  bar,  and  that 
previous  to  his  entering  upon  the  study  of  law 
worked  in  woodworking  machinery  for  more 
than  seven  years.  I  worked  at  the  furniture 
factory.  I  have  operated  a  jointer  machine. 
There  are  two  kinds ;  one  known  as  the  square- 
head jointer  and  one  known  as  the  round-head. 
The  square-head  machine  is  by  no  means  as 
safe  as  the  round-head  jointer,  for  the  reason 
that  the  square-head  machine  operates  in  such 
a  way  that  it  leaves  a  cut  that  your  hand  could 
easily  be  caught  in  between  the  frame  and  the 
jointer,  while  the  round-head  does  not  It  would 
cut,  but,  if  properly  adjusted,  would  cut  only  a 
small  nibble,  just  a  small  bite  at  the  time. 
Q.  State,  according  to  your  experience  and 
knowledge,  whether  or  not  in  operating  a  safety- 
head  machine  an  operative  could  get  such  an 
injury  as  Mr.  Lynch  suffered?  A.  Such  a 
thing  would  be  possible,  but  I  rather  think  he 
would  have  to  hold  his  hand  there  for  some 
time.  I  don't  believe  that  if  he  used  the  pro]^er 
precaution  that  he  would  get  that  bad  an  in- 
jury. I  have  been  seeing  round-head  jointer 
machines  for  about  four  or  five  years,  I  guess. 
I  have '  seen  them  in  use  in  Fayetteville  and 
Wilmington.  I  think  a  round-head  machine 
would  perform  the  same  work  in  the  same  way 
as  the  square-head  machine.  Cross-examina- 
tion: A  round-head  machine  could  easily  be  ad- 
justed to  take  a  deep  cut,  I  suppose,  and  in 
my  opinion  it  has  as  much  power  as  a  square- 
head machine.  I  do  not  know  of  my  own  knowl- 
edge for  what  purpose  this  jointer  was'  used 
down  at  the  foundry  of  Dewey  Bros.,  and  I 
do  not  know  what  class  of  timber  it  was  used 
to  work  on."  . 

Harrell  Pate  testified: 

"I  am  employed  by  the  Empire  Manufactur- 
ing Company.  They  do  not  have  planing  ma- 
chines or  jointers  where  I  work.  I  have  seen 
the  jointer  machine  in  operation  at  the  furni- 
ture factory.  They  have  round-head  jointers 
there  now.  The  difference  between  the  square- 
head and  round-head  jointers  is  that  in  the 
square-head  jointer  there  is  a  space  between  each 
end  of  the  table  and  the  bed  where  it  is  low 
down;  there  is  a  space  there,  and  you  can  get 
your  fingers  between  the  end  of  the  table  and 
the  bed,  and  if  you  get  your  fingers  in  there  it 
keeps  drawing  them  in,  and  the  round  head  will 
not  do  it  You  take  a  round-head,  and,  if  your 
hand  strikes  it  it  wUl  knock  it  off  and  will  not 
cut  it  deep  enough  to  amount  to  anything.  I 
have  observed  a  safety-jointer  machine  in  use 
at  the  White  Furniture  Company  at  Mebane  and 
Whiteville  Furniture  Company.  I  have  seen  the 
round-head  machine,  the  first  one  about  ei^ht 
years  ago."  Cross-examination:  "Q.  According 
to  the  testimony  of  the  plaintiff,  the  machine 
was  making  15,000  revolutions  per  minute  at 
i/i6  of  an  inch«    At  that  rate  it  would  cut  off 


1510/ 16  of  an  inch  per  second.  How  long  do 
you  think  a  man  would  have  to  hold  his  hand 
there  to  cut  his  fingers  off?  A.  I  don't  know. 
Q.  I  ask  you  if  a  round-head  machine  will  cut 
as  deep  a  cut  in  a  piece  of  timber  as  the  square- 
head machine?  A.  No,  sir."  Redirect  examina- 
tion: "This  jointer  machine  will  sometimes  kick 
the  timber  back  if  it  happens  to  strike  the  end 
or  if  there  is  a  knot  in  it" 

There  was  other  evidence  to  the  eflfect  that 
both  kinds  of  planers  would  cut  the  fingers 
if  the  board  kicked  back,  but  that  the  round- 
head machine  would  not  draw  the  fingers 
into  the  machine  so  as  to  cut  off  the  hand 
or  the  fingers. 

At  the  close  of  the  evidence  the  defendant 
moved  for  a  nonsuit,  which  the  court  re- 
fused to  grant  Judgment  was  entered  for 
the  damages  assessed  by  the  jury  in  the  ver- 
dict, and  plaintiff  appealed. 

Teague  &  Dees,  of  Goldsboro,  for  appel- 
lant J.  L.  Barham,  of  Goldsboro,  for  appel- 
lee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  judgment  of  the  court  was 
correct  In  passing  upon  a  motion  to  non- 
suit, we  should  consider  the  evidence  in  the 
light  which  tends  to  support  the  plaintliTs 
case,  rejecting  all  that  tends  to  disprove  it. 

[2-4]  There  was,  perhaps,  evidence  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, but  it  was  for  the  jury  to  determine  the 
effect  of  it  under  the  doctrine  of  the  ordi- 
nary prudent  man,  as  it  was  not  of  such  a 
nature  that  reasonable  men  would  not  differ 
in  regard  to  it,  and  so  as  to  assumption  of 
risk,  if  that  defense  was  presented  in  the 
case  at  all.  It  was  for  the  jury  to  say  wheth- 
er the  risk  or  danger  was  so  obvious  and  im- 
minent that  a  man  of  ordinary  prudence, 
having  due  regard  for  his  own  safety,  would 
not  have  continued  in  the  service  or  in  the 
presence  of  the  danger.  The  essential  facts 
are  f^w.  The  defendant  kept  a  planer,  or 
jointer,  of  an  old  and  disused  pattern,  when 
there  was  a  newer  model  approved  by  those 
engaged  in  the  same  kind  of  business — that 
is,  planing«-«-and  in  general  use  by  them.  It 
had  been  operated  in  various  mills  for  more 
than  five  years,  and  seems  to  have  been  well 
known,  judging  from  the  testimony  of  the 
experts.  It  was  a  safer  machine,  in  that 
while,  if  the  board  being  planed  should  kick 
back,  it  might  inflict  an  Injury  to  the  hands, 
it  would  not  involve  the  loss  of  the  hand 
or  fingers,  but  the  wound  would  be  slight. 
The  plaintiff  testified  that  this  very  differ- 
ence between  the  two  machines  was  wliat 
caused  his  injury.  It  is  strange  that  the  de- 
fendant waited  so  long  to  install  the  new 
model,  for  the  safety  of  its  employes,  if  for 
nothing  else,  as  it  could,  perhaps,  have  been 
done  for  a  difference  in  the  cost  not  exceed* 
ing  the  recovery  in  this  one  case.  We  do  not 
say  that  defendants  must  be  the  *'first  by 
whom  the  new  is  tried,"  but  they  should  take 
care  to  see  that  they  are  not  the  "last  by 
whom  the  old  is  laid  aside.**    Sometimes,  a 
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little  precantlon  is  a  good  investment,  and 
worth,  in  the  long  run,  far  more  than  its 
cost  There  can  be  no  doubt  that  the  plain- 
tiff had  been  permitted  to  use  the  machine, 
and  the  defendant  will  not  now  be  heard  to 
say  that  he  was  negligent  in  using  It  instead 
of  dressing  the  timber  by  hand.  Whether 
there  was  negligence  in  thus  making  his 
choice  of  methods,  w'as  manifestly  a  question 
for  the  Jury. 

We  said  in  Dunn  y.  Lumber  Go.,  172  N.  0. 
129,  137,  90  8.  E.  18,  22: 

"It  was  not  daimed  that  there  was  any  de- 
fect in  the  hammer-dog  itself,  but  that  it  was 
not  sufficiently  secured,  or,  if  this  was  not  so, 
that  a  defect  in  the  machine  caused  it  to  fly 
out  and  drop  on  the  saw.  If  the  plaintiff  was 
not  responsible  for  the  movement  of  the  hammer- 
dog,  and  the  jury  found  that  he  was  not,  it  must 
have  been  either  improperly  secured,  or  some 
defect  in  the  machine,  either  in  its  original 
construction  or  in  its  needed  repair,  must  nave 
caused  the  liammer-dog  to  fall  on  the  saw.  It 
is  not  always  a  full  performance  of  the  master's 
duty  to  provide  merely  for  his  servant  imple- 
ments and  appliances  which  are  known,  &v 
proved,  and  m  general  use.  He  will  *  still  be 
liable  for  any  injury  proximately  resulting  from 
a  failure  to  perform  that  duty  in  any  other 
respect.  He  is  not  permitted  to  put  defective 
machines  or  appliances  in  the  hands  of  his 
servants  with  wnich  to  do  the  work,  even  though 
thev  may  be  of  the  requisite  model  or  tjrpe ;  and 
if  he  is  negligent  in  so  doing,  and  thereby 
causes  injurv  to  the  servant,  he  must  answer 
in  damages  lor  the  wrong.  Ainsley  v.  Lumber 
Co.,  165  N.  0. 122  [81  S.  E.  4] ;  Kieer  v.  Scales 
Co.,  162  N.  O.  133  [78  S.  E.  76].  This  rule  has 
frequently  been  recognized  by  us  in  negligence 
cases.  It  is  a  part  of  his  obligation  to  furnish 
appliances  'which  are  known,  approved,  and  in 
l^oieral  use,*  but  not  necessarily  all  of  it,  and 
if  he  complies  with  that  part  of  it,  and  is  other- 
wise negligent  in  not  supplying  a  reasonably 
safe  place  for  the  work  to  be  done,  or  reasona- 
Uy  safe  machinery,  tools,  and  appliances  with 
which  to  do  it,  he  falls  short  of  the  legal  meas- 
ure of  his  duty." 

And  Justice  Brawn  said  in  Deaton  y.  Lum- 
ber Co.,  165  N.  C.  560,  81  S.  B.  774: 

*'We  think  that  this  version  of  the  testimony 
would  justify  the  Jury  in  drawing  the  infereuoe 
of  neghgence  in  the  manner  in  which  the  saw 
had  been  placed  in  its  bearings.  The  manner 
in  which  tne  saw  unexpectedly  sj^rang  out  of  its 
shield  and  injured  the  plaintiff,  m  the  way  tes- 
tified to  by  him,  is  very  conclusive  evidence 
that  there  was  something  unusually  wron^  with 
it,  and  nresents  a  case  where  the  doctrme  of 
res  ipsa  loquitur  will  carry  the  case  to  the  jury. 
In  this  case  the  facts  and  circumstances  at- 
tending the  injury  speak  for  themselves,  and, 
in  the  absence  of  explanation  or  disproof,  give 
rise  to  the  inference  of  negligence.  It  is  evident 
that  the  accident  would  not  have  occurred  if 
the  saw  had  not  unexpectedly  sprung  out  of  its 
protecting  shield.  Why  it  did  so  is  not  very 
clear,  but  the  circumstance  calls  upon  the  de- 
fendant for  explanation." 

There  are  many  cases  in  our  Reports 
which  set  forth  the  duty  of  the  employer 
toward  his  employ^,  and  among  them  is 
Hicks  V.  Manufacturing  Co.,  138  N.  C.  319, 
60  S.  E.  703,  where  Justice  Hoke  said: 

"An  employer  of  labor  to  assist  in  the  opera- 
tion of  railways,  mills,  and  other  plants  where 
the  machinery  is  more  or  less  complicated,  and 
more  especially  when  driven  by  mechanical  pow- 

*,  is  required  to  provide  for  hi«  employes,  in 
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the  exercise  of  proper  care^  a  reasonably  safe 
place  to  work  and  to  supply  them  with  machin- 
ery, implements,  and  appliances  reasonably  safe 
and  suitable  for  the  work  in  which  they  are  en- 
galled,  and  such  as  are  approved  and  in  general 
use  in  plants  and  places  of  like  kind  and  char- 
acter; and  an  employer  is  also  required  to 
keep  such  machinery  in  such  condition  as  far 
as  this  can  be  done  in  the  exercise  of  proper 
care  and  diligence.  Witsell  v.  R.  R.,  120  N.  0. 
557  [27  S.  E.  125] ;  Marks  v.  Cotton  Millis  135 
N.  C.  287  [47  S.  E.  432].  True,  the  employ^ 
is  said  to  assume  all  the  ordinary  risks  inci- 
dent to  the  employment,  but  it  is  as  well  es- 
tablished that  dangers  attributable  to  the  neg- 
ligence of  the  master,  when  material  to  be  con- 
sidered, are  usually  classed  under  the  head  of 
extraordinary  risks,  and  these  the  employe 
does  not  assume.  «  «  «  To  bring  the  knowl 
edge  of  such  observed  coD4itions  of  increased 
hazard  imputable  to  the  master's  negligence 
into  the  class  of  ordinary  risks  which  the  em- 
ploy^  is  said  to  assume,  the  danger  must  be 
obvious,  and  so  imminent  that  no  man  of  ordi 
nary  prudence,  and  actinj^  with  such  prudence, 
would  incur  the  risk  which  the  conditions  dis- 
close;" citing  Labatt  on  Master  and  Servant, 
I  279a,  and  other  sections;  Beach  on  Gont. 
Neg.  §  361 ;  Sims  v.  lindsay,  122  N.  a  678. 
30  S.  B.  19 :  Lloyd  v.  Hanes.  126  N.  0.  359, 
35  S.  E.  611 :  Patterson  v.  Pittsburg,  76  Pa. 
389.  18  Am.  Kep.  412 ;  Kane  v.  R.  R.,  128  U. 
S.  95,  9  Sup.  Ot  16,  32  U  Ed.  339. 

In  lioyd  V.  Hanes,  supra,  it  is  held  that 
there  is  a  .wide  distinction  between  mere 
knowledge  of  danger  and  voluntary  assump- 
tion of  risk.    The  latter  is  a — 

"matter  of  defense,  analogous  to  contributory 
negligence,  to  bo  passed  upon  by  the  jury, 
who  are  to  say  whether  the  employe  voluntarily 
assumed  the  risk;  it  is  not  enough  to  show 
merely  that  he  worked  on,  knowing  the  dan^^er." 
But  further,  "it  is  only  whore  machinery  -is  so 
grossly  or  clearly  defective  that  the  emplovd 
must  know  of  the  extra  risk,  that  he  can  be 
deemed  to  have  voluntarily  and  knowingly  as- 
sumed the  risk." 

These  principles  have  been  approved  and 

emphasized  in  more  recent  opinions  of  this 

court  as  reported,  one  of  which  is  very  much 

in  point  here.    Hux  v.  Reflector  C5o.,  173  N. 

C.  97,  91  S.  E.  591.    In  that  case  the  Chief 

Justice  said: 

"Upon  the  above  synopsis  of  the  evidence  the 
judge  properly  refused  to  nonsuit  the  case.  The 
machine  at  whi(±  the  plaintiff  was  injured  was 
thirty-five  or  forty  years  old;  the  cogs  were 
exposed  and  not  boxed  in  any  way;  there  was 
no  safety  lever  or  any  other  kind  of  lever  to 
stop  the  machine.  The  machine  was  more  dan- 
gerous than  new  machines,  and  it  was  not  in 
general  use.  The  plaintiff  was  doing  his  duty 
at  the  time  he  was  injured;  and  the  defend- 
ant's general  manager  and  floor  boss  both  knew 
the  defective  condition  of  the  machino  and  had 
seen  it  at  work.  The  case  was  properly  sub- 
mitted to  the  jury;"  citing  Ainsley  v.  Lum- 
ber Co.,  165  N.  d  122,  81  S.  E.  4;  Steele^ 
V.  Lumber  Co.,  165  N.  C.  27,  80  S.  E.  9C3, 
Kigcr  V.  Scales  Co.,  162  N.  O.  133,  78  S.  B. 
76;  Creech  v.  Cotton  Mills,  135  N.  O.  80,  4T 
S.  E.  671 ;   and  other  cases. 

[6]  If  we  reject  that  portion  of  the  evi- 
dence which  is  unfavorable  and  accept  that 
as  true  which  Is  favorable  to  the  plaintiff, 
there  is  sufficient  to  sustain  hia  cause  of  ac- 
tion. There  is  sufficient  testimony  of  his 
own  for  the  jury  as  against  the  motion  to 
nonsuit.  Whether  he  exercised  ordinary  care 
in  operating  the  machine  was  not  a  question 
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of  law,  bat  of  fact,  to  be  settled  by  the  Jury. 
We  may  select  sucb  testimony  as  will  Justi- 
fy a  verdict  for  him  ajs  that  which  is  true, 
and  reject  what  is  left  as  untrue,  because 
the  Jury  may  have  dcme  that  very  thing  in 
passing  upon  the  testimony.  Whether  he 
kept  his  hand  upon  the  machine  too  long,  and 
whether,  if  he  did,  it  was  negligence  for  him 
to  do  80,  was  plainly  for  the  Jury  to  decide. 

[6]  It  may  be  that  upon  a  fair  construc- 
tion of  the  evidence,  and  giving  the  plaintifC, 
the  full  benefit  of  that  part  of  it  which  is  fa- 
vorable to  him,  the  doctrine  of  res  ipsa  loqui- 
tur applies,  and,  if  it  does,  the  nonsuit  was 
properly  denied. 

We  have  given  careful  consideration  to  the 
case,  and  to  the  able  argument  of  defendant's 
counsel,  and  after  doing  so,  we  have  been  un- 
able to  discover  any  error  committed  by  the 
court 

No  error. 


(175  N.  C.  141) 

PERRY  V.  PERRY  et  aL    (No.  103.) 

(Supreme  C^urt  of  North  Carolina.     Feb.  27, 

1918.) 

1.  Wills  ^=»767— Ademption— Effect. 

A  will,  in  its  twenty-fifth  item,  provided 
that  all  real  aod  personal  estatd  not  therein 
disposed  of  should  be  sold  by  the  executor,  and 
the  proceeds  distributed  equally  between  the 
living  children  of  five  persons  named.  Item 
30  directed  the  executor  to  take  charge  of  all 
money  and  all  state  and  United  States  bonds 
and  collect  them,  and  provided  that,  if  the  mon- 
ey received  should  not  be  safficient  to  pay  all 
legacies,  taxes,  etc.,  the  executor  might  draw 
on  the  general  fund,  and  that  the  funds  of  every 
kind  and  description  remaining  in  the  execu- 
tor's hands  after  delivering  up  the  bequests 
therein  named  should  be  paid  to  the  living  chil- 
dren of  four  of  the  persons  named  in  the  twenty- 
fifth  item.  Heldf  that  a  sale  of  real  estate  cov- 
ered by  item  25,  by  the  testator,  was  an  ademp- 
tion, and,  as  a  will  speaks  from  the  date  of 
the  testator's  death,  the  proceeds,  in  the  absence 
of  a  codicil  or  provision,  providing  for  such 
contingency,  passed  to  the  class  mentioned  in 
the  thirtieth  item. 

2.  Appeal  and   Ebros  ^s»1106(4)— Reicand 
FOB  Determination  of  Issues. 

Where,  in  a  suit  for  the  construction  of  a 
will,  the  court  found,  on  settlement  of  the 
case,  that  infant  children  of  the  petitioner,  for 
whom,  through  inadvertence,*  no  guardian  ad 
[item  was  appointed,  had  been  serv^  with  sum- 
mons, and  that  their  interests  had  been  fully 
represented  in  the  oral  argument  by  their  fa- 
ther's counsel,  and  that  their  rights  had  been 
fully  considered,  there  was  no  ground  for  re- 
manding the  case  to  a  jury  for  a  finding  upon 
this  issue. 

3.  Appeal  and  Ebbob  ^=»887— Amendment- 
Appointment  OF  GUABDIAN  AD  LITEM. 

Revisal  1905,  {  1545,  provides  that  the  Su- 
preme Oourt  may  amend  any  process,  pleading, 
or  proceeding,  and  may  amend  by  making  prop- 
er parties  when  deemed  necessary,  and  may 
also  direct  the 'taking  of  further  testimony  or 
may  remand  the  case  to  the  intent  that  such 
amendment  may  be  made,  further  testimony 
taken,  or  proceedings  had  in  the  court  below. 
Held,  that  the  power  to  make  new  parties  in- 
cludes the  power  to  appoint  a  guardian  ad  litem, 
and,  while  the  court  would  ordinarily  take  the 
alternative   of   remanding  for   appointment  of 


such  guardian,  this  was  not  necessary  in  a  suit 
to  construe  a  will  where  the  judge  found  in 
settling  the  case  that  the  infants  had  been 
served  and  their  interests  had  been  represented, 
and  where  it  appeared  that  their  cause  was 
fully  presented  by  the  briefs  on  appeal,  and 
that  their  contention  was  before  the  lower  court 
and  passed  on  by  it 

4.  Wills  ^=>0G5— Conditions  Against  Con- 
test—Acts Constituting  Bbeach. 
A  provision  of  a  will  that  any  person  at- 
tempting to  defeat  in  any  particular  the  will 
or  any  item  thereof  should  be  barred  of  re- 
covery of  any  interest  in  the  estate  had  no  ap- 
plication to  defendants  in  a  suit  to  construe 
a  will  who  simply  concurred  in  the  petitioner's 
request  for  a  construction  of  the  wUl  as  writ- 
ten. 

Appeal  from  Superior  Ck>urt,  Warren 
County;   Whedbee,  Judge. 

Action  by  Lewis  T.  Perry,  executor, 
against  Rose  E.  Perry  and  others.  From  the 
judgment,  the  petitioner  appeals.     Affirmed. 

This  action  is  to  obtain  a  construction  of 
the  will  of  M.  V.  Perry  and  to  obtain  direc- 
tions from  the  court  in  what  manner  said 
executor  shall  pay  up  and  settle  the  proceeds 
of  the  bonds  which  were  obtained  by  said 
testator  after  the  date  of  the  will  by  the  sale 
of  real  estate  which  had  been  specifically 
devised. 

In  his  complaint  the  executor,  Lewis  T. 
Perry,  demanded  payment  for  the  services 
rendered  by  him  to  the  testator  under  his 
promise  to  reimburse  the  plaintiff  in  his  will. 
Pursuant  to  such  agreement  the  testator  de- 
vised to  Lewis  T.  Perry  a  valuable  house 
and  lot  in  the  city  of  Raleigh,  in  addition  to 
$1,000  worth  of  North  Carolina  4  per  cent 
bonds.  After  the  execution  of  the  will  said 
testator  disposed  of  all  the  real  property 
which  he  had  devised  and  which  was  there- 
by adeemed,  and  Lewis  T.  Perry  in  this  ac- 
tion sought  to  recover  for  his  services  upon 
a  quantum  meruit.  The  value  of  his  servic- 
es so  rendered  was  fixed  by  consent  in  this 
action  at  $7,500,  and  judgment  was  entered 
therefor.  By  consent  of  all  parties  the  court 
was  authorized  to  construe  the  will  and  to 
give  directions  to  the  executor  in  accordance 
therewith. 

The  petitioner  joined  as  parties  defendant 
in  this  action  all  the  heirs  at  law  of  said  M. 
v.  Perry,  deceased,  and  all  the  devisees  and 
legatees  named  in  said  will,  and  all  the  said 
defendants  were  duly  served  with  summons. 

The  children  of  Lewis  T.  Perry,  1,  e..  Rose 
B.  Perry,  Emma  M.  Perry,  Lewis  C.  Perry, 
and  Bessie  Perry,  mentioned  in  said  wUl, 
were  duly  served  with  summons  in  said  ac- 
tion ;  but  by  oversight  no  guardian  ad  litem 
was  appointed  for  them,  which  oversight  was 
not  discovered  till  after  judgment  had  been 
entered.  The  judge  in  settling  the  case  finds 
as  a  fact  that)  the  petitioner  in  his  complaint 
asked  for  a  construction  of  the  will  which 
gave  them  every  right  and  benefit  possible 
under  the  same,  and  that  upon  trial  the 
counsel  for  the  petitioner  argued  orally  to 
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the  court  for  the  construction  of  said  will 
which  would  adjudge  that  his  children  were 
entitled  to  share  in  the  property  by  virtue  of 
clause  25  In  the  will,  and  that  this  clause 
w-as  not  superseded  by  the  sale  and  omission 
from  clause  30  of  said  will — which  is  the 
proposition  presented  by  this  appeal.  The 
court  further  finds  as  a  fact  that  every  right 
and  defense  of  said  infant  defendants  were 
fully  presented  and  argued  on  behalf  of  said 
infants  by  the  counsel  for  the  petitioner, 
who  was  their  father,  and  that  their  rights 
and  defenses  In  said  action  were  protected 
in  as  full  and  ample  manner  as  if  a  guardian 
ad  litem  had  been  formally  appointed. 

The  court  held  that  the  petitioner  could 
recover  only  upon  the  allegation  of  express 
contract  to  compensate  him  for  the  services 
rendered,  and  the  case  was  tried  before  the 
Jury  on  this  theory.  At  the  close  of  the  tes- 
timony for  petitioner  the  matters  in  contro- 
versy between  petitioner  and  defendants 
were  compromised,  and  a  judgment  rendered 
In  his  favor  for  $7,500  and  his  counsel  fees. 
After  such  judgment  it  was  agreed  between 
the  counsel  for  the  petitioner  and  defend- 
ants that  the  real  estate  in  Raleigh  which 
hiCd  been  devised  to  the  petitioner  by  clause 
6  of  the  will  had  been  adeemed,  and  that  the 
only  question  was  the  construction  of  said 
will  and  statement  of  the  final  account  by 
the  petitioner,  and  by  consent  of  all  parties 
the  court  was  to  render  judgment  out  of 
term  as  of  fall  term  1017.  And  from  the 
jndgment  so  rendered  the  petitioner  ap- 
pealed. 

Winston  ft  Matthews,  of  Windsor,  for  ap- 
pellant. Gillam  &  Ehivenport,  of  Windsor, 
W.  B.  Daniel,  of  Weldon,  W.  D.  Pruden,  of 
£:dentoii,  G.  E.  Midyette,  of  Jackson,  and 
Joseph  P.  Plppen,  of  Littleton,  for  appellees. 

CLARK,  C.  J.  This  case  was  here  Perry 
V.  Perry,  172  N.  C.  62,  89  S.  B.  909,  where 
the  facts  stated  can  be  taken  as  supplemen- 
tary to  the  facts  above  set  out  Practically 
there  is  but  one  question  presented  for  our 
consideration.    Item  25  of  the  will  provides: 

"I  farther  direct  that  all  my  estate  both  real 
and  personal  not  herein  disposed  of  be  sold  at 
such  time  and  places  and  upon  such  terms  and 
conditions  as  my  executor  may  deem  best.  And 
the  proceeds  together  with  all  money  he  may 
have  in  hand  belonging  to  my  estate  to  dis- 
tribute the  same  equally  between  the  living  chil- 
dren of  Stark  Perry,  Bettie  Felton,  Mary  Myers, 
Gaston  Perry,  and  Lewis  T.  Perry." 

Item  30  is  as  follows: 

*'I  hereby  direct  my  executor  to  take  charge 
of  all  money  in  hand  or  deposit,  ako  all  N.  G. 
state  (4%)  bonds  and  collect  same  as  hereto- 
fore directed  and  should  not  the  money  receiv- 
ed for  the  said  bonds  be  sufficient  to  pay  all 
legacies,  insurance,  taxes  and  repairs  as  direct- 
ed to  be  kept  paid,  then  he,  my  said  executor, 
is  empowered  and  directed  to  draw  on  the  ;;eii- 
eral  fund  from  time  to  time  as  it  may  be  deem- 
ed necessary  by  him  to  defray  the  above  men- 
tioned expenses.  The  above  mentioned  U.  S. 
bonds  are  also  to  be  included  in  this  item  and 
aabject  to  the  same.    And  it  is  my  will  and  de- 


sire and  I  so  direct  that  funds  of  every  kind 
and  description  arising  from  whatever  source 
remaining  in  the  hands  of  my  executor  or  suc- 
cessor, after  delivering  up  the  bequests  herein 
named  to  legatees  aforesaid  be  a  general  fund 
and  I  direct  to  "he  paid  to  the  living  children  of 
Stark  Perry,  Bettie  Felton,  Mary  Myers  and 
Gaston  Perry." 

In  item  30  the  fund,  created  largely  by  the 
sale  of  property  which  in  item  25  had  been 
devised  to  the  children  of  Stark  Perry,  Bet- 
tie Felton,  Mary  Myers,  Gaston  Perry,  and 
Lewis  T.  Perry,  was  directed  to  be  paid  to 
the  living  children  of  the  same,  except  that 
the  children  of  Lewis  T.  Perry,  the  plaintiff, 
are  omitted.  In  said  item,  30. 

[1]  The  contention,  as  the  court  below 
found  and  as  appears  by  the  briefs  here,  is 
that:  (1)  The  devise  of  the  real  estate 
should  speak  as  of  the  date  of  the  execution 
of  the  will,  and  that  upon  its  ademption  by 
the  subsequent  sale  by  the  testator  the  devi- 
sees named  in  section  25  should  take  the 
proceeds.  TThls,  however,  is  contrary  to  the 
well-settled  rule  that  a  will  speaks  as  of  the 
death  of  the  testator.  The  subsequent  sale 
of  the  property  by  him  was  an  ademption, 
and  in  the  absence  of  a  codicil,  or  provision 
providing  for  such  contingency,  the  proceeds 
of  the  sale  made  by  the  testator  of  the  real- 
ty passed  into  the  class  mentioned  in  sec- 
tion 30,  which  omits  the  children  of  the  pe- 
titioner. (2)  It  is  contended  in  the  second 
place  that,  inasmuch  as  the  devise  of  the 
realty  in  section  25  is  to  the  children  of  five 
parties  named,  and  in  the  bequest  In  section 
30  of  the  residuary  the  children  of  only  four 
are  named  as  legatees,  there  was  an  inad- 
vertence in  omitting  the  children  of  Lewis  T. 
Perry.  There  is  nothing  in  the  will  to  indi- 
cate that  this  was  a  mistake,  and  there  is 
no  allegation  in  the  complaint  or  answer  up- 
on which  to  base  such  finding,  and,  If  It  had 
been,  the  Judge  below  would  have  had  to  in- 
struct a  jury  to  find  to  the  contrary.  There 
was  no  controverted  issue  of  fact  that  re- 
quired its  submission  as  an  issue  to  the  jury. 

[2]  The  court  having  found  as  a  fact  that 
the  four  children  of  Lewis  T.  Perry  had  been 
served  with  summons,  and  that  their  Inter- 
ests had  been  fully  represented  in  the  oral 
argument  by  the  counsel  of  their  father  (the 
petitioner),  and  that  their  rights  had  been 
fully  considered,  there  Is  no  ground  on 
which  to  remand  the  case  to  a  jury  for  a 
finding  upon  that  issue. 

[3]  Their  Interests  were  fully  discussed 
orally  by  counsel  below,  as  the  judge  finds  as 
a  fact,  and  also  in  the  briefs  filed  in  this 
court  This  court  appointed  Joseph  L.  Sea- 
well  the  clerk  of  this  court  as  guardian  ad 
litem  of  said  children  of  the  petitioner  Rose 
B.  Perry,  Emma  M.  Perry,  Lewis  O.  Perry, 
and  Bessie  Perry,  who  has  adopted  the  brief 
filed  in  this  cause  by  the  petitioner,  which 
sets  out  fully  their  contentions,  and  upon 
consideration  of  the  argument  we  affirm  the 
judgment  of  Judge  Whedbeew 
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Revisal,  ( 1545,  provides: 

"The  Supreme  Court  shall  have  power  to 
amend, any  process,  pleading  or  proceeding  either 
in  form  or  substance,  for  the  purpose  of  further- 
ing justice,  on  such  terms  as  shall  be  deemed 
just  at  any  time  before  final  judgment.  Also 
to  amend  by  making  proper  parties  to  any  case, 
where  the  court  may  deem  it  necessary  and  prop- 
er for  the  purposes  of  justice,  and  on  such  terms 
as  the  court  may  prescribe,  and  also,  whenever 
it  shall  appear  necessary  for  the  purpose  of  jus- 
tice, to  allow  and  direct  the  taking  of  further 
testimony  in  any  cases  which  may  be  pending 
in  said  court  under  such  rules  as  may  be  pre* 
scribed,  or  the  court  may  remand  the  case  to 
the  intent  that  amendments  may  be  made,  fur- 
ther testimony  taken  or  other  proceedings  had 
in  the  court  below." 

It  lias  been  repeatedly  held  that  the  Su- 
preme Court  may  amend  as  fully  as  the  su- 
perior court  could  do  and  in  the  same  in- 
stancea  Robeson  v.  Hodges,  106  N.  O.  50,  11 
S.  Eb  263,  and  other  cases  cited  under  section 
1545  in  Peirs  Revisal.  The  power  to  make 
parties  here  includes  the  power  to  appoint  a 
guardian  ad  litem. 

The  court  would  take  the  altematiye  of 
remanding  the  case  for  appointment  of  a 
guardian  ad  litem  but  for  the  fact  that  the 
judge  finds  as  a  fact  that  the  children  of  the 
petitioner  had  been  served  with  summons 
and  their  Intertots  had  been  represented  by 
the  arguments  of  the  counsel  for  their  fa- 
ther, the  petitioner,  and  the  absence  of  any- 
thing in  the  will  or  in  the  pleadings  or  proof 
that  their  names  had  been  omitted  in  section 
30  by  mistake.  Their  cause  has  also  been 
fully  presented  by  the  briefs  filed  here.  The 
judge  not  only  had  the  same  argument  be- 
low, but  in  his  judgment  passed  upon  the 
contention  made  in  their  behalf. 

[4]  It  would  be  a  vain  and  useless  act 
therefore  to  remand  the  cause.  The  provi- 
Blon  in  item  28  of  the  will  that  any  person 
who  should  attempt  to  defeat  in  any  partic- 
ular the  will,  or  any  item  thereof,  should  be 
barred  of  recovery  of  any  interest  in  the  es- 
tate has  no  application  for  these  defendants 
have  not  so  attempted,  but  are  simply  con- 
curring in  the  request  of  the  petitioner  for 
the  construction  by  the  court  of  the  will  as 
written  in  view  of  the  ademption  of  the  leg^ 
ades  of  realty,  under  the  principles  laid 
down  in  Balsley  v.  Balsley,  116  N.  C.  472, 
21  S.  E.  054. 

Affirmed. 


(175  N.  C.  606) 

THOMPSON  et  al.  v.  WILLIAMS.     (No.  9.) 

(Supreme  Court  of  North  Carolina.     Feb.  27, 

1018.) 

1.  Appeal  and  Erbob  ^=»559— Case  on  Ap- 

PEAIi—REQUI  SITES. 

Under  Revisal  1905,  |  591,  and  rules  17 
and  21  ^81  S.  E.  iz,  x),  stating  the  manner  of 
preparation  of  the  case  on  appeal,  the  appel- 
lant must  make  a  concise  statement  of  the  en- 
tire case  necessary  to  present  the  assignments 
of  error  relied  upon,  and  should  set  out  all  neces- 
sary and  pertinent  evidence  in  narrative  form 
together  with  the  charge,  and  if  the  evidence  is 


stated  in  narrative  form,  and  excepted  t>>,  the 
judge  must  correct  it. 

2.  Appeal  and  Errob  <&=>663  (1)  —  Case  on 
Appeal— ^Effect  of  Certificate. 
The  court  on  appeal  caunot  go  behind  the 
judge's  ccrtiiicate  that,  the  parties  being  unable 
to  agree  on  case  on  appeail,  the  court  settled  the 
case  as  certified. 

Appeal  from  Superior  0)urt,  Pasquotank 
County;  Justice,  Judge. 

Action  by  Mary  O.  Thompson  against  D. 
E.  Williams,  wherein  defendaut  filed  a  coun- 
terclaim. From  a  judgment  dismissing  the 
action,  plaintiffs  appeal,x  and  defendant 
moves  to  dismiss  the  appeal.  Motion  to  dis* 
miss  denied.    No  error. 

Civil  action  tried  upon  these  issues: 

(1)  Did  the  plaintiff  and  defendaint  enter  into 
contract  as  alleged  in  the  complaint?  Answer; 
Yes. 

(2)  "Did  the  defendant  wrongfully  refuse  tc 
comply  with  his  part  of  the  contract?  Answer: 
Ko. 

(3)  Was  the  plaintiff  ready,  able,  and  willing 
to  comply  with  his  part  of  the  contract?  An- 
swer:   No. 

(4)  Did  plaintiff  abandon  his  contract?  An- 
swer:  Yes. 

(5)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:    None. 

(G)  What  damages,  if  any,  is  the  defendant  en- 
titled to  recover  upon  his  counterclaim?  An- 
swer: None. 

Aydlett  &  Simpson,  of  Elizabeth  City,  for 
appellants.  Ehringhaus  dc  Small,  of  Eliza- 
beth City,  for  appellee. 

PER  CURIAM.  The  defendant  appellee 
moved  to  dismiss  the  appeal  under  rules  17 
and  21  (81  S.  E.  Iz,  x),  for  that  there  has 
been  no  case  on  appeal  stated  and  settled 
by  the  judge  as  required  by  the  statute  (Re- 
visal, §  591).  It  Is  contended,  and  so  appears 
In  the  record,  that  there  was  a  case  on  ap- 
peal and  counter  case  served,  and  that  the 
judge  undertook  upon  request  to  settle  the 
case  on  appeaL  The  appellee  contends  that: 
**The  clerk  received  from  the  Judge  the  pa- 
per marked  'Case  on  Appear  attached  to  his 
afhdayit"  It  appears  therein  that  instead  of 
settling  the  case  on.  appeal  the  judge  simply 
made  a  few  small  pen  corrections  in  the 
notes  of  charge  and  referred  the  balance  of 
case  to  the  clerk,  arbitrarily  ordering  him  to 
"copy  all  the  testimony  In  case  as  offered  by 
the  parties  putting  the  testimony  of  the  wit- 
nesses in  narrative  form."  The  defendant 
further  contends  that: 

"The  plaintiff's  attorneys  at  the  request  of 
the  clerk  took  the  stenographers  typewritten 
notes  of  the  evidence  and  reduced  the  same  to 
narrative  form  under  the  supervision  of  the 
clerk." 

[1]  It  was  the  duty  of  plaintiff  appellant 
in  stating  the  case  on  appeal  to  make  a  con- 
cise statement  of  the  entire  case  necessary 
to  present  the  assignments  of  error  relied 
upon.  In  doing  so  the  appellant  should  set 
out  all  necessary  and  pertinent  evidence  in 
narrative  form,  together  with  the  charge  of 
the  court.    This  Is  necessary  in  order  to  con- 
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stitute  a  concise  and  proper  statement  of  a 
case  on  appeal.  For  failure  to  do  so.  tbe  ap- 
pellee may  exc^t  and  move  before  the  judge 
when  settling  the  case  to  dismiss  the  appeal 
for  failure  to  serve  a  proper  statement. 
When  the  evidence  is  stated  in  narrative 
form  by  the  counsel  for  appellant,  it  is  the 
duty  of  the  trial  Judge,  if  exception  is  taken 
to  the  statement,  to  supervise  and  correct  it. 
In  the  record  in  this  case  the  judge  of  the 
superior  court  certifies  over  his  own  signa- 
ture as  follows: 

"Parties  being  unable  to  agree  on  case  on  ap- 
I>eal,  the  court  settles  the  foregoing  as  case  on 
appeal.  Attorneys  waived  nodce  of  time  and 
place." 

[2]  This  certificate  is  binding  upon  us,  and 
we  cannot  go  behind  it  From  it  we  must 
conclude  that  the  judge  supervised  the  set- 
tlement of  the  case  on  appeal,  and  that  it 
has  received  his  approval. 

The  motion  to  dismiss  must  be  denied. 

Considering  the  appeal  upon  the  assign- 
ments of  error,  we  find  no  substantial  error 
committed  which  necessitates  another  trial. 
There  are  no  exceptions  to  the  evidence.  The 
16  exceptions  to  the  charge  are  principally 
directed  to  a  construction  of  his  honor's 
charge,  and  no  serious  question  of  law  is  pre- 
sented. The  charge  Is  set  out  in  full,  and 
appears  to  be  a  clear,  fair,  and  full  presen- 
tation of  the  issues  to  the  jury. 

No  error. 

(176  N.  C.  777) 

STATE  V.  BTNUM.    (No.  90.) 

(Supreme  Court  of  North  Carolina.     Feb.  27, 

1918.) 

Homicide  ^s>2S2 — Mubdeb  iw  First  Degree 
—Deliberation  and  Premeditation— Suf- 
ficiency OF  Evidence. 
Evidence  of  the  manner  of  the  killing,  with 
which  defendant  was  connected  by  circumstan- 
tifll  evidence,  absence  of  previons  acquaintance, 
and  the  cries  of  deceased;  held  to  warrant  find- 
ing  of   deliberation   and    premeditation,   which 
need  not  be  for  any  perceptible  length  of  time, 
necessary  ander  Revlsal  1905,  §  3631,  for  mur- 
der in  the  first  degree. 

Appeal  from  Superior  Court,  Northampton 
County;   Whedbee,  Judge. 

Ernest  Bynum  was  convicted,  and  appeals. 
Affirmed. 

J.  A.  Worrell,  of  Jackson,  for  appellant 
The  Attorney  General  and  R.  H.  Sykes,  Asst. 
Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.    Hie  prisoner  was  convicted 

of  murder  in  the  first  degree.    There  Is  no 

exception  to  the  evidence  nor  to  the  charge, 

except  that  the  court  permitted  the  jury  to 

consider  the  question  of  murder  in  the  first 

degree.    The  case  on  appeal  states: 

**The  prisoner  excepted  to  the  judge's  permit- 
ting the  jury  to  consider  murder  in  the  l^st  de- 
gree on  the  ground  that  there  was  no  evidence, 
as  he  claimed,  of  murder  in  the  first  degree; 
therefore  the  judge's  charge  is  not  Bent  up  in 
fnlL     The   court  in   its  charge,   among  other 


things,  instructed  the  jnij  fully  and  correctly 
as  to  what  in  law  constituted  murder  in  the 
first  degree,  murder  in  the  second  degree,  and 
manslaughter,  and  that  under  the  evidence  they 
could  render  one  of  four  verdicts;  murder  in 
the  first  degree,  murder  in  the  second  degree, 
manslaughter,  or  not  guilty,  as  they  found  the 
facts  to  be,  applying  the  law  as  stated  by  the 
court,  and  fully  and  correctly  placed  the  burden 
upon  the  state  of  proving  beyond  a  reasonable 
doubt  each  fact  necessary  to  constitute  the  pris- 
oner's guilt" 

The  prisoner  offered  no  evidence.  Th^ 
evidence  for  the  state  Is  that  the  body  of  Lala 
Lasslter  was  found  on  Thursday,  May  10, 
1917,  in  the  woods  in  Garris'  field.  Her 
throat  was  cut  from  ear  to  ear,  and  she  had 
been  hit  a  hard  blow  on  the  head,  and  her 
nose  was  broken  in,  and  a  club  near  by  had 
a  knot  with  blood  on  it  which  corresponded 
with  the  break  in  the  nose,  and  there  was  a 
cut  on  h«r  finger.  There  Vas  also  evidence 
that  a  knife  or  razor  had  been  wiped  on  the 
grass.  When  found  the  l;K)dy  had  evidently 
lain  in  the  woods  for  two  or  three  days,  dur- 
ing which  time  there  had  been  rain,  which 
removed  many  evidences  of  the  transaction. 
Her  clothing  was  much  disarranged,  her 
dress  being  up  to  her  knees  and  also  on  her 
back.  There  was  evidence  that  she  did  not 
know  the  prisoner,  who  is  a  negro  boy. 

On  the  Monday  preceding  the  finding  of 
the  body  the  deceased  was  seen  going  cm 
foot  from  her  home  to  Conway  and  return- 
ing, and  the  prisoner  driving  his  wagon  was 
just  behind  her.  She  was  not  seen  again 
until  her  dead  body  was  found.  This  wagon 
was  stopped  not  far  from  where  the  murder 
occurred  for  about  an  hour,  and  while  it  was 
stopped  a  woman  was  heard  screaming  and 
hollering  about  the  spot  where  the  murder 
occurred.  The  team  and  wagon  stood  there 
about  an  hour,  with  no  one  in  attendance. 
There  was  evidence  that  the  tracks  were 
found  in  the  ditch,  and  the  shoes  which  were 
taken  from  the  prisoner  exactly  fitted  the 
tracks  at  the  place  where  the  body  was 
found.  C.  J.  Garris  also  testified  that  when 
he  went  to  help  arrest  the  prisoner  and  the 
prisoner  saw  him  coming  he  ran.  Thad  Da- 
vis testified  to  having  seen  the  defendant  in 
possession  of  a  knife,  which  he  claimed  to  be 
his  own,  and  Garris  testified  that  he  found 
a  lot  of  leaves  which  had  wiped  a  knife 
blade  and  looked  like  the  knife  blade  had 
been  run  through  them.  The  doctor  testified 
that  the  throat  of  the  deceased  had  been  cut 
from  ear  to  ear,  probably  with  a  knife  or 
razor,  cutting  the  jugular  vein. 

The  deceased  was  a  married  woman,  and 
was  returning  to  her  home  along  the  road 
that  ran  through  this  field.  On  the  Wednes- 
day after  the  Monday  the  prisoner  came  to 
Sam  Flythe  and  tried  to  borrow  a  shovel. 
The  prisoner  was  seen  on  the  other  side  of 
the  fence  coming  from  the  ditch  back  of 
which  the  body  of  the  deceased  was  found, 
at  the  time  that  the  team  had  stood  idle  in 
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the  road  about  an  hour.  Two  witnesses  tes- 
tified to  having  hea^d  a  hollering  in  that  field 
about  that  time.  Mrs.  Mumford  testified 
that  it  was  a  screaming  and  hollering,  and 
it  was  a  woman's  voice  in  distress.  Two 
witnesses  testified  that  the  tracks  leading  to 
the  scene  of  the  murder  fitted  the  shoes  of 
the  prisoner  exactly,  both  the  left  shoe  and 
the  right;  "a  mold  would  not  have  fitted 
better."  At  places  where  the  ground  was 
hard  there  were  no  tracks,  but  leaves  had 
been  broken  dff.  In  one  place  the  witnesses 
found  buds  pulled  off,  and  it  looked  like  lots 
of  them  had  been  wiped  on  the  hands.  When 
the  prisoner  was  arrested  in  Courtland,  Va., 
the  tracks  made  by  him  fitted  the  same  shoes 
that  fitted  these  tracks.  He  ran,  but  was 
caught  hi^  up  in  a  tree.  The  sheriff  said 
he  made  no  threats  and  asked  no  questions, 
but  when  the  prisoner  got  down  he  said, 
'*You  are  after  me  for  killing  that  woman," 
and  added  that  he  did  not  do  it  The  sheriff 
testified  that  he  asked  the  prisoner  where  he 
was  when  his  team  was  standing  in  the  road, 
and  he  replied  that  he  went  back  to  Pete 
Joyner's,  to  which  the  sheriff  said  to  him, 
"You  did  not  do  that,  for  they  said  you  did 
not  go  there  that  morning."  Sheriff  Joyner 
also  testified: 

"Charles  Garris  pointed  out  the  tracks  to  me. 
He  fitted  one  shoe,  and  I  fitted  the  other.  We 
found  tracks  that  were  staked  off,  they  were  in 
the  field;  these  tracks  extended  across  that 
plowed  neld.  We  fitted  these  shoes  for  150 
yards,  and  they  fitted  the  tracks  exactly.  The 
tracks  we  put  these  shoes  in  were  distinct. 
There  was  absolutely  no  mistake  about  that. 
The  tracks  had  gone  deep  enough  to  remain 
there.  My  recollection  is  that  these  tracks  were 
coming  from  the  woods  in  which  we  found  the 
body.**^ 

Mr.  Bridgers  testified: 

That  he  was  with  Sheriff  Joyner  and  Garris 
when  they  searched  for  the  tracks.  "We  did 
not  find  any  tracks  until  we  got  to  the  first  open- 
ing. (The  witness  here  explains  the  map,  show- 
ing where  the  bodv  was  found.)  We.  found 
leaves  there  that  looked  like  they  had  been 
bruised  or  something  drawn  through  them,  and 
had  what  looked  like  blood  on  them.  We  ex- 
amined the  piece  of  wood  that  it  is  supposed  she 
was  hit  with.  We  noticed  something  that  look- 
ed like  blood  on  the  knot  We  saw  some  bushes 
that  were  broken;  some  bruised  down,  and  pick- 
ed up  many  of  tne  leaves  which  compared  with 
those  that  were  broken  from  the  bushes  along 
where  something  seemed  to  have  been  dragged. 

J.  P.  Garris  testified:  That  he  was  with 
the  party  who  went  to  arrest  the  prisoner 
before  he  left  the  state,  when  the  prisoner 
saw  them  he  whipped  up  his  mule  and  went 
pretty  fast,  going  through  two  gates.  When 
his  party  jumped  out  of  the  automobile  and 
started  for  the  prisoner,  the  prisoner  jumped 
off  the  wagon  and  went  in  the  woods.  That 
they  had  not  let  this  man  know  that  they 
were  coming  after  him.  That  the  tracks  they 
saw  in  Southampton  county,  Va.,  when  they 
caught  the  prisoner  were  the  same  as  those 
in  the  field  where  this  body  was  found.  The 
husband  of  the  deceased  testified  that  when 


his  wife  did  not  return  Monday  he  thought 
she  had  gone  to  her  mother's. 

Our  statute  of  1892,  now  Revisal  3631,  pro- 
vides: 


tt 


'A  murder  which  shall  be  perpetrated  by 
means  of  poison,  lying  in  wait,  imprisonment, 
starving,  torture,  or  by  any  other  kind  of  will- 
ful, deliberate  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  [of]  or 
attempt  to  perpetrate  any  arson,  rape,  robbery, 
burglary  or  other  felony,  shall  be  deemed  to  be 
murder  in  the  first  degree  and  shall  be  punished 
with  death.  All  other  kinc^s  of  murder  shall 
be  deemed  murder  in  the  second  degree." 

It  has  been  repeatedly  held  by  this  court 

that  the  deliberation  and  premeditation  need 

not  be  of  any  perceptible  length  of  time. 

State  V.  Jones,  145  N.  G.  466,  59  S.  E.  353; 

State  V.  Banks,  143  N.  C.  652,  57  S.  E.  174 ; 

State  V.  Daniel,  139  N.  C.  549,  51  S.  £>.  858. 

"It  is  not  essential  in  order  to  show  prima 
facie  premeditation  on  the  part  of  the  prisoner 
that  there  should  be  evidence  of  preconceived 
purpose  to  kill  formed  at  a  time  anterior  to  the 
meeting  when  it  was  carried  into  execution.  It 
is  suflicient  if  the  prisoner  deliberately  deter- 
mined to  kill  before  inflicting  the  mortal  wound. 
If  there  were  such  purpose  deliberately  formed 
the  interval  if  only  a  moment  before  its  execu- 
tion is  immaterial."  State  v.  McCormac,  116 
N.  0.  1033,  21  S.  E.  693,  where  it  is  also  said, 
approving  Kerr  on  Homicide,  §  72:  *'The  ques- 
tion whether  there  has  been  deliberation  is  not 
ordinarily  capable  of  actual  proof,  but  must 
be  determined  by  the  jury  from  the  circum- 
stances. It  has  been  said  that  an  act  is  done 
with  deliberation,  however  long  or  short  a  time 
intervenes  after  the  intent  is  formed  and  before 
it  is  executed,  if  the  offender  has  an  opportunity 
to  recollect  the  offense." 

In  State  v.  Booker,  123  N.  C.  713,  31  S.  E. 
376,  there  was  evidence  which,  in  the  lan- 
guage of  the  court — 

"tended  to  show  that  the  prisoner  went  to  the 
home  of  the  deceased  on  the  morning  of  the  day 
she  was  killed,  and  got  some  black  pepper;  that 
he  went  off,  and  came  back  in  about  an  hour, 
with  a  gun,  and  without  provocation  shot  the 
deceased  in  the  back  of  the  head,  killing  her  in- 
stantly." 

The  court  in  that  case  adopted  the  words 

of  the  court  in  People  v.  Conroy,  97  N.  Y.  72: 

"We  are  of  the  opinion  that  the  jury  was^  jus- 
tified in  inferring,  from  the  facts  and  circum- 
stances proved,  that  the  death  of  the  deceased 
was  the  result  of  deliberation  and  premedita- 
tion." 

In  State  v.  Adams,  138  N.  C.  697,  50  S.  E 

768,  the  husband  of  the  murdered  woman 

on  his  return  home  found  his  wife  dead  in 

the  cotton  field  near  the  house  with  her  skull 

crushed.     There  was  evidence  in  that  case, 

as  in  this,  of  the  prisoner's  tracks  leading 

to  and  from  the  dead  body.    The  court  said: 

"Murder  may  be  committed  without  any  mo- 
tive. It  is  the  intention,  deliberately  formed 
after  premeditation,  so  that  it  becomes  a  defi- 
nite purpose,  to  kill.  And  a  consequent  killing 
without  legal  provocation  or  excuse  constitutes 
murder  in  the  first  degree.  The  existence  of  a 
motive  may  be  evidence  to  show  the  degree  of 
the  offense,  or  to  establish  the  identity  of  the 
defendant  as  the  slayer,  but  motive  is  not  an 
essential  element  of  the  crime,  nor  is  it  indis- 
pensable to  a  conviction  of  the  person  charged 
with  its  commission.     State  ▼.  Wilcox,  132  N. 
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C.  114S  [44  S.  E.  6251;  State  T.  Adams,  136  N. 
C.  620  [48  S.  B.  689].'^ 

In  State  t.  Banks,  143  N.  O.  652,  57  S.  B. 

174,  the  court  reiterates  the  repeated  deci- 
sions of  this  court  as  follows: 

"No  particQlar  tiine  is  necessary  to  constitute 
premeditation  and  deliberation  for  the  convic- 
tion of  murder  in  tiie  first  degree  under  the 
statute;  and.  if  the  purpose  to  kill  has  been 
deliberately  formed,  the  interval  which  elapses 
before  its  execution  is  immaterial." 

In  this  case,  there  Is  evidence  that  the  de- 
ceased was  walking  along  the  road  in  front 
of  the  wagon  driven  by  the  prisoner;  that  he 
stopped  his  wagon,  which  stood  Idle  for 
about  an  hour;  that  during  that  time  a  wo- 
man was  heard  screaming  where  the  body 
was  found,  and  at  the  end  of  that  time  he 
was  seen  returning  ftom  that  direction ;  that 
tracks  leading  to  and  from  that  direction  and 
also  near  the  body  were  identified  as  fitting 
the  prisoner's  shoes ;  that  the  victim's  throat 
was  cut  from  ear  to  ear,  her  head  bruised 
up,  her  nose  broken  in,  and  a  knot  on  a  club 
nefir  by  had  blood  on  It  and  fitted  the  inden- 
tation on  her  nose;  that  the  prisoner  was 
known  to  have  a  knife,  and  the  grass  showed 
that  a  knife  had  been  wiped  upon  a  bunch 
of  it  There  were  indications  that  the  body 
had  been  dragged  through  the  bushes,  and 
that  leaves  and  grass  had  been  bent  down, 
and  that  buds  and  leaves  from  the  trees  had 
been  pulled  off  as  if  some  one  had  wiped  his 
handa  When  a  party  went  to  arrest  the 
prisoner,  he  whipped  up  his  team  and  endeav- 
ored to  escape,  and  finally  jumped  off  his 
wagon  and  ran  through  the  wooda  Under 
extradition  proceedings  ofiScors  were  sent, 
who  found  him  in  Virginia.  Seeing  the  party 
approaching,  the  prisoner  again  fled,  and 
when  overtaken  was  up  a  tall  tree.  When  he 
came  down,  before  any  charge  was  made,  the 
prisoner  said,  "You  have  come  to  arrest  me 
for  killing  that  woman,"  and  denied  it 

The  evidence  is  circumstantiaL  It  was  for 
the  Jury  to  say  whether  the  prisoner  com- 
mitted the  homicide.  There  was  evidence 
from  the  above  testimony,  taken  in  connec- 
tion with  the  disordered  state  of  the  dress 
of  the  victim,  that  the  homicide  might  have 
been  committed  in  an  attempt  to  rape,  which 
would  make  it  murder  in  the  first  degree. 
There  was  an  absence  of  any  altercation  or 
quarrel  which  might  point  to  a  killing  with 
malice  and  without  deliberate  intent  to  kill. 
The  manner  of  the  killing,  cutting  the  throat 
from  ear  to  ear,  the  beating  up  of  the  head 
and  the  breaking  in  of  the  nose,  would  indi- 
cate, or  at  least  was  evidence  from  which  the 
jury  could  infer,  that  the  killing  was  not 
merely  from  malice  (which  would  make  it 
murder  in  the  second  degree),  but  was  a  de- 
liberate intent  to  kill  in  order  to  conceal  his 
crime,  or  his  intent  to  commit  crime,  against 
the  person  of  the  victim.  These  were  matters 
for  the  jury.  In  Hill  v.  Commonwealth,  2 
Grat  (Va.)  595,  it  is  held:  Where  a  homicide 
is  proven,  the  presumption  is  murder  In  the 


second  degrees.  .  If  the  commonwealth  would 
elevate  it  to  murder  in  the  first  degree,  it 
must  furnish  evidence  to  justify  such  find- 
ing; and,  if  the  prisoner  would  reduce  it  to 
manslau^ter,  the  burden  of  proof  is  on  him. 
A  man  shall  be  taken  to  intend  that  which 
he  does,  or  which  is  the  immediate  or  neces- 
sary consequence  of  his  act  A  mortal  wound 
given  with  a  deadly  weapon,  in  the  previous 
possession  of  the  slayer,  without  any,  or  up- 
on very  slight  provocation,  is  prima  facie 
willful,  deliberate,  and  premq^tated  kilUng, 
and  throws  upon  the  accused  the  necessity 
of  proving  extenuating  circumstances. 

This  is  quoted  and  followed  in  Longley  v. 
Commonwealth  (Dec.  1900)  99  Va.  807,  37  S. 
E.  339,  and  is  also  quoted  iind  followed  in 
State  V.  Welch,  36  W.  Va.  690,  15  S.  E.  419, 
and  the  same  doctrine  is  well  established  in 
other  courts.  There  could  hardly  have  been 
any  provocation  to  cause  the  beating  up  a 
woman  and  cutting  her  throat  from  ear  to 
ear  but  the  deliberate  intent  to  kilL 

If  this 'evidence  satisfied  the  Jury,  that  the 
prisoner  conunitted  the  homicide,  the  attend- 
ant circumstances  of  the  killing  by  cutting 
her  throat  from  ear  to  ear,  beating  up  her 
head  and  breaking  her  nose  with  a  club,  the 
wiping  of  the  knife  blade  in  the  grass  and 
the  hands  with  buds  and  leaves,  if  believed 
was  evidence  from  which  the  jury  could  in- 
fer that  the  killing  was  deliberate  and  pur- 
poseful, and  not  a  sudden  access  of  rage, 
and  such  premeditation,  if  only  for  a  mo- 
ment is  sufficient  to  make  it  murder  in  the 
first  degree.  Certainly  the  judge  could  not 
tell  the  jury,  without  invading  their  prov- 
ince, that  there  was  no  evidence  of  murder 
In  the  first  degree.  It  is  stated  that  the 
charge  defined  the  difference  between  murder 
in  the  first  degree  and  in  the  second  degree, 
and  that, there  was  no  exception  to  it  in  any 
respect  except  in  leaving  the  jury  to  pass  up- 
on the  evidence  as  to  murder  in  the  first  de- 
gree. 

Formerly  the  defendant  in  a  criminal  pro- 
ceeding was  not  allowed  to  go  upon  the  stand 
In  his  own  defense.  But  imder  our  act  of 
1881,  now  Revlsal,  {  1634: 

"The  person  so  charged  shall  at  his  own  re- 
quest, but  not  otherwise,  be  a  competent  wit* 
ness,  and  his  failure  to  make  such  request  shall 
not  create  any  presumption  against  him." 

This  latter  clause  Is  omitted  from  the  stat- 
ute in  England  and  in  most  of  our  states,  in 
which  failure  of  defendant  to  testify  in  a 
criminal  action  raises  a  presumption  against 
him  as  in  a  civil  action. 

If  the  pr^ner  could  have  given  testimony 
to  acquit  himself  of  this  charge  or  to  reduce 
it  to  a  lesser  degree  of  homicide,  it  is  un- 
fortimate  that  he  did  not  go  upon  the  stand 
to  give  the  jury  the  benefit  of  his  testimony. 
His  failure  to  do  so  did  not  create  any  pre- 
sumption against  him,  and  the  judge  must 
have  so  charged  the  jury,  for  it  is  stated 
that  the  charge  was  unexceptionable  in  every 
other  respect  than  in  permitting  the  jury  to 
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oonsider  the  evidence  in  the  Us^t  of  mnrder 
in  the  first  degree.  The  fact  that  he  did  not 
testify  was  a  circumstance,  like  the  bearing 
of  a  witness  on  the  stand,  or  other  conduct 
in  the  trial,  which,  though  not  a  matter  of 
evidence  (for  it  was  a  matter  in  the  observa- 
tion of  the  jury),  may  have  had  some  weight 
with  the  Jury  as  to  the  nature  of  the  trans- 
action, of  which  there  was  no  eyewitness,  un- 
less the  prisoner  was  sudL  Whether  he 
was  or  not,  he  alone  could  testify. 

The  existence  of  premeditation  and  de- 
liberation is  for  the  jury,  not  for  the  court, 
if  there  is  any  evidence— and  it  may  be  in- 
ferred— from  the  manner  of  the  killing  and 
the  use  of  the  weapon  whether  the  slaying 
was  deliberately  done  or  in  a  transport  of 
passion.  State  v.  Daniel,  139  N.  O.  549,  61 
S.  B.  85a 

Whether  certain  evidence  shows  premedi- 
tation and  deliberation  is  a  fact  to  be  found 
by  the  jury,  and  not  a  conclusion  of  law  to 
be  diuwn  by  the  court  State  v.  Daniels,  134 
N.  C.  676,  46  S.  E.  991,  citing  State  v.  Free- 
man, 122  N.  O.  1012,  29  S.  E.  94. 

The  conviction  of  the  prisoner  of  the  homi- 
cide is  largely  due  to  his  being  near  the  spot 
at  the  time,  the  identification  of  his  tracks, 
the  outcry  of  the  woman,  and' the  prisoner's 
flight  When  the  jury  found  the  prisoner  to 
be  the  slayer,  the  manner  in  which  he  used 
the  knif^  and  club  and  the  absence  of  previ- 
ous acquaintanceship,  and  the  cries  of  the 
woman  were  competent  for  the  jury  to  con- 
sider on  the  question  whether  there  was  a 
deliberate  intent  to  kill. 

No  error. 

aTB  N.  C.  148)  ' 

NORTHCOTT  v.  NORTHCOTT  et  aL 

(No.  100.) 

(Supreme  Court  of  North  Carolina.  '  Feb;  27, 

19ia) 

1.  Life  Estates  ^=>17  —  Improvements  bt 
Life  Tenant— Sale  of  Land. 

The  holder  of  a  lifo  estate  in  land  with  re- 
mainder over  to  his  children  in  fee,  and  on  his 
death  without  children  to  his  sister,  with  an 
exception  of  a  part  of  the  lot  given  to  his  sis- 
ter for  life,  with  limitation  in  case  of  her  death 
without  heirs  to  plaintiff  for  life  and  then  to  his 
children,  who  for  his  convenience  improved  the 
lot  bv  erecting  a  residence  on  it  costing  $2,800, 
in  which  he  lived  with  his  children,  could  not 
recover  anything  from  the  remaindermen,  and 
was  not  entitled  to  a  sale  of  the  lot  and  to  a 
right  to  purchase  it  by  paying  its  value  prior 
to  the  improvement  or  to  a  sale  as  directed  by 
the  court. 

2.  Judgment  ^=>654  —  Conclusiveness  — 
Final  Decision  on  Merits. 

In  a  civil  action  by  a  life  tenant  who  had 
permanently  improved  the  realty  for  permission 
to  purchase  it  by  paying  its  value  before  the 
improvements  or  to  have  it  sold  as  directed  by 
the  court,  a  judgment  after  a  hearing  by  con- 
sent on  the  pleadings,  report  of  commissioners, 
etc.,  holding  that  the  life  tenant  was  not  en- 
titled to  a  sale  to  collect  the  improvements,  and 
giving  him^  leave  to  amend  his  complaint,  was 
a  final  decision  on  the  merits  of  the  case,  equiv- 
alent to-  a  judgment  of  dismissal  and  nonsuit. 


fS.   JUBQMENT  ^9o747(%)— BAS-^AUB  OF  LoS 

Estate. 
Such  judgmoit  being  intended  to  cover  the 
whole  case,  plaintiff,  if  not  electing  to  amend, 
as  permitted,  should  have  prosecuted  his  ap- 
peal, and,  if  he  did  not  do  so,  was  barred  of 
any  recovery  by  reason  of  the  judgment. 

4.  Judgment   ^s»713(2)~-£}8toppel— Matibbb 
Which  Might  have  been  Litigated. 

In  such  case,  plaintiff  conld  not  explain  or 
attack  the  final  judgment  upon  all  the  issues 
embraced  in  the  pleadings  by  showing  that  he 
had  another  cause  of  action  which  could  have 
been  brought  forward  but  was  not.  and  hence 
was  estopped  by  the  judgment. 

Appeal '  from    Superior    Court,    Hertford 
County;   Winston,  Judge. 
Action  by  J.  A.  Northcott  against  Roberta 

5.  Northcott  and  others.  Judgment  for  de- 
fendants, dismissing  the  action,  and  plaintiff 
appeals.    No  error. 

Plaintiff  alleged  that  Mary  A.  Mitchell  died 
June  19,  1899,  leaving  a  will,  in  which  she 
devised  the  land  in  question,  in  the  town  of 
Winton,  to  him  for  life  (after  the  death  of 
her  husband),  and  at  plaintiff's  death  to  hil 
children  in  tee,  but  if  he  died  without  chil- 
dren to  his  sister,  Roberta  S.  Northcott,  with 
an  exception  of  part  of  the  lot  which  is  given 
to  Roberta  S.  Northcott  for  her  life,  with 
limitation,  in  case  of  her  death  without  heirs 
of  her  body,  to  John  A.  Northcott  for  his  life 
and  then  to  his  children,  but  not  to  be  sold. 
Plaintiff  further  alleges  that  he  has  improved 
said  lot  by  erecting  a  fine  residence  upon  it^ 
costing  $2,800,  and  fences  around  the  yard, 
where  he  and  defendants  live.  His  children 
and  Roberta  S.  Northcott,  his  sister,  were 
made  parties  defendant,  and  served  with  pro- 
cess, a  guardian  ad  litem  having  been  ap- 
pointed for  the  children,  whp  are  minors.  It 
was  further  alleged  that  the  Interests  of  the 
defendants  would  be  materially  promoted  by 
a  sale  of  the  lot.  Plaintiff  then  prayed  for 
judgment,  among  other  things: 

''(1)  That  the  plaintiff  be  allowed  to  purchase 
said  lot  by  paying  the  value  of  same  prior  to 
said  improvements,  and  the  money  to  be  invest- 
ed as  tho  court  may  direct  (2)  That  if  the 
court  be  of  the  opinion  that  such  a  sale  cannot 
be  made,  then  that  said  lot  be  sold  in  the  man- 
ner directed  by  the  court  and  the  prdceeds  be 
invested  as  tho  court  may  decree,  (o)  For  such 
other  relief  as  plaintiff  may  be  entitled  in  law 
or  equity." 

The  case  was  heard  by  Judge  Winston, 

who  entered  the  following  judgment: 

"This  cause  is  heard  by  consent  on  the  plead- 
ings, report  of  commissioners,  and  other  records 
referred  to  in  the  pleadings  and  upon  the  deed 
for  the  land  to  John  A.  Northcott  and  others. 
The  court  is  of  the  opinion  that  John  A.  North- 
cott is  not  entitled  to  a  sale  of  the  land  to 
collect  the  improvements  put  thereon  by  him, 
and  80  adjudge.  To  this  the  said  Northcott 
excepts.  On  motion  of  plaintiff  to  be  allowed  to 
do  so,  leave  is  given  him  to  amend  his  com- 
plaint. It  is  adjudged  that  plaintiff  pay  the 
costs  of  this  action  up  to  the  filing  of  such 
amendment  as  he  desires.  It  was  agreed  that 
the  judge  should  take  tho  papers  and  render 
his  judgment  out  of  term,  and  out  of  the  coun- 
ty and  district.  Done  at  Chambers,  October 
14,  1916.'' 


«cs>For  other  cases  see  same  topic  *ind  KBY-KUMBBR  in  all  Key-Numbered  Dlgesta  and  Indexes 
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At  October  term,  1017|  the  cause  was  heard 
by  Judge  Whedbee,  who  entered  the  follow- 
ing judgment: 

"This  cause  being  called  for  hearing,  and  aft- 
er haying  r^  the  pleadings,  and  the  judgment 
rendered  by  Winston,  Judge,  the  court  is  of 
the  opinion  that  the  Winston  judgment  is  a 
final  determination  of  this  action,  and  it  is 
adjudged  that  the  action  be  dismissed  as  of  non- 
suit, and  the  plaintiff  is  taxed  with  the  costs." 

Plaintiff  appealed. 

Pruden  &  Pmden,  of  Edenton,  and  Win- 
borne  &  Wlnbome^  of  Murfreesboro,  for  ap» 
pellant.    W.  D.  Boone,  of  Winton,  for  appei- 

Aees* 


WALKER,  J.  (after  stating  the  facts  as 
abore).  [1]  We  are  of  the  (pinion  that  Judge 
Winston  was  rlg^t  in  holding  that  the  plain- 
tiff was  not  entitled  to  judgment  for  a  sale 
of  the  land  to  pay  for  the  improvements 
which  he  had  put  upon  It.  The  reason  is 
that  he  has  improved  It  for  the  better  en- 
joyment of  his  admitted  estate  in  it,  knowing 
the  length  of  his  term,  or  the  quantity  of  his 
interest,  and,  therefore,  when  his  estate  will 
expire.  He  is  not  within  the  protection  of 
the  equitable  principle  allowing  for  better- 
ments made  by  one  who  honestly  and  in  good 
faith  believed  he  had  a  good  title  and  is  eft- 
erwards  deprived  of  the  land,  when  an  equity 
arises  for  his  compensation,  at  least  out  of 
the  rents  and  profits,  or  the  value  of  use  and 
occupation  chargeable  against  him,  and  our 
statute  Is  in  affirmance  of  the  principle  (Re- 
Tisal,  I  662  et  seq,)f  but  perhaps  more  liberal 
in  its  provisions  and  broader  in  its  scope: 
We  need  not  discuss,  or  decide,  as  to  the  ex- 
tent of  this  equitable  doctrine,  because  the 
benefit  t>f  it  cannot  be  claimed  by  the  plain- 
tiff, who  shows  no  equity  that  entitles  him 
to  it.    16  Cyc.  p.  631,  says: 

'If  the  life  tenant  himself  makes  permanent 
improvements,  it  will  be  presumed  that  they 
were  for  his  own  benefit,  and  he  cannot  recover 
anything  therefor  from  the  remainderman  or 
reversioner." 

Many  cases  are  dted  in  the  note  to  this 
text  In  support  of  the  statement,  and  among 
them  Merritt  v.  Scott,  81  N.  O.  885,  where 
Smith,  C.  J.,  said: 

*We  think  it  clear  that  improvements  of  any 
kind  put  upon  land  by  a  life  tenant  during  his 
occupancy  constitute  no  charge  upon  the  land 
when  it  passes  to  the  remainderman.  He  is  en- 
titled to  the  property  in  its  improved  state, 
without  deduction  for  its  increased  value  by 
reason  of  good  management,  or  the  erection  of 
buildings  by  the  life  tenant,  for  the  obvious  rea* 
son  that  the  latter  is  improving  his  own  prop* 
erty  and  for  his  own  present  benefit.  This 
proposition  is  too  plain  to  need  the  citation  of 
authority." 

Lord  Thurlow  said  that  a  tenant  for  life, 
with  remainder  over  to  others,  coold  not  lay 
out  a  emn  of  money  on  the  estate,  and  <diaige 
it  on  the  reversion,  or  remainder,  although 
the  estate  itself  would  be  benefited.  Bostick 
V.  Blackeney,  20  Bng.  Reprint,  pp.  362,  864  (2 
Bro.  Ch.  65^.  And  in  Stewart  t.  Matbeny, 
06  lOss.  21,  5  South.  387,  14  Am.  St  Rep. 


538,  the  same  rule  is  stated*  with  the  reasons 
for  it,  that: 

'The  holders  of  the  land  dming  the  life  es- 
tate must  be  held  to  have  known  the  nature  and 
duration  of  their  estate,  and  to  have  improved 
it  for  themselves,  taking  the  risk  of  its  dura- 
tion, and  nothing  is  shown  to  entitle  the  life 
tenant  to  pay  for  improvements."  Wilson  v. 
Parker  (Miss.)  14  South.  264,  266;  Doak  v. 
Wiswell,  88  Me.  568;  Weber  v.  Lauman,  91 
Md.  90,  45  AtL  870. 

[2, 3]  The  Judgment  entered  by  order  of 
Judge  Winston  was  clearly  intended  to  cover 
the  whole  case  submitted  to  him  for  his 
decision,  and  that  was  based  upon  all  the 
matters  alleged  in  the  complaint,  and  the 
question  was  treated  by  the  parties  and  the 
learned  judge  as  if  raised  by  demurrer  to  the 
complaint.  The  Judgment,  therefore,  was 
equivalent  to  one  of  nonsuit,  under  the  stat- 
ute, whereby  the  action  is  dismissed.  It  was 
a  final  decision  upon  the  merits  of  the  casa 
WhUe  the  Judge  stated  therein  that  plaintiff 
was  not  entitled  to  a  sale  of  the  land  to  col- 
lect for  the  improvements  placed  thereon  by 
him,  this  does  not  limit  the  conclusive  effect 
of  the  Judgment  as  to  all  matters  alleged  in 
the  complaint  The  truth  is  that  plaintiff 
wanted  a  sale  to  himself  of  the  land  at  ifs 
unimproved  value,  and,  if  that  could  not  be 
allowed  to  him,  then  a  sale  of  it  as  it  stood 
with  the  improvement,  so  that  he  might  have 
an  opportunity  to  buy  the  remainder,  taking 
his  chance  on  the  price.  He  was  looking  out 
for  his  own  interests,  and  not  for  those  of 
the  remaindermen ;  and  the  court  viewed  it 
as  an  ^ort  on  his  part  to  be  reimbursed  fbr 
his  outlay,  whether  the  sale  was  private  and 
restricted,  or  public  and  unrestricted.  At 
any  rate,  the  Judgment  was  Intended  to  cover 
the  whole  case ;  and,  if  plaintiff  elected  not 
to  amend,  then  he  should  have  prosecuted  his 
appeaL  Not  having  done  so.  Judge  Whedbee 
properly  held  and  adjudged  that  he  was  bar- 
red of  any  recovery  in  that  action  by  Judge 
Winston's  decree.  The  case  was  not  conduct- 
ed with  a  very  precise  regard  to  due  formal- 
ity. The  Judgments  should  have  been  drawn 
out  in  full  and  signed;  but,  while  this  was 
not  done,  enough  appears  to  show  that  the 
plaintiff  has  had  a  full  day  In  court  and  lost. 
If  the  decision  was  erroneous,  he  could  only 
be  restored  to  his  right  by  an  appeal. 

[4]  He  cannot  now  explain  or  .attack  the 
Judgment  by  showing  that  he  had  another 
cause  of  action,  which  could  have  been 
brought  forward,  but  was  not.  We  think  the 
case  falls  under  the  principle  of  estoppel  as 
defined  in  McKlmmon  v.  Caulk,  170  N.  G.  54, 
at  page  56,  86  S.  B.  809,  quoting  from  Col- 
trane  v.  Laughlin,  157  N.  G.  287,  72  S.  IL  061, 
but,  if  not,  we  fall  to  see  how  plaintiff  can 
now  relltigate  a  matter  covered  and  closed 
by  a  final  Judgment,  and  especially  so  when 
it  was  agreed  by  the  parties  that  the  case 
be  submitted  to  the  Judge  for  his  decision 
and  judgment  upon  all  matters  embraced 
within  the  pleadings.  He  did  consider  it, 
and  gave  Judgment  for  the  defendants,  and 
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this  ends  the  litigation;    no  appeal  having  [chapter  shall  apply  ^  to  all  Incorporated  ^cities, 
been  prosecuted  to  this  court. 

We,  therefore,  agree  with  Judge  Whedbee 
that  the  proceeding  should  be  dismissed. 

No  error. 


(176  N.  C.  185) 

MARKHAM  v.  SIMPSON.    (No.  11.) 

(Supreme  Court  of  North  Carolina.     Feb.  27, 

1918.) 

1.  Municipal  Cobpobations  ^=»149(4)— City 
Attorney— Holding  uveb. 

Under  Priv.  Laws  1916,  c.  341,  relating  to 
Elisabeth  (Dity  and  declaring  that  certain  ex- 
ecutive and  administrative  officers,  including  the 
mayor  and  city  attorney,  shall  hold  their  of- 
fices for  the  term  of  the  board  appointing  them, 
and  until  their  successors  have  been  duly  elected 
and  qualified,  and  in  view  of  Const,  art  14,  § 
5,  and  Revisal  1905.  |  2368,  containing  similar 
provisions  as  to  officials,  a  city  attorney  once 
duly  elected  and  inducted  into  office  is  entitled 
to  the  same  as  against  an  alleged  successor  not 
rightfully  elected.       , 

2.  Municipal  Cobpobations  ^=s>98— Iteqis- 
LATivB  Assemblies— Municipal  Officeb— 
Right  to  Vote. 

The  presidinjr  officer  of  the  municipal  board 
or  council,  who  is  also  a  member,  has  the  right 
to  vote  on  questions  coming  properly  before  the 
body  for  decision,  and  to  vote  a  second  time  as 
presiding  officer  when  the  law  or  valid  rule  of 
the  body  itself  confers  upon  him  the  right  to 
give  the  casting  vote. 

3.  Municipal  Cobpobations  ^=s>98  — Leqis- 
lativb  Assemblies— Municipal  Officeb— 
Right  to  Vote. 

A  member  of  either  a  Legislature  or  mu- 
nicipal, body  may  vote  for  himself  on  the  ques- 
tion of  organisation,  or  that  of  confirming  or 
validating  his  own  appointees  to  office,  although 
he  should  not  be  allowed  to  vote  on  private  bills 
or  in  relation  to  contracts  directly  affecting  his 
personal  pecuniary  interest,  nor  on  the  question 
of  his  own  right  to  a  seat,  and  hence,  on  elec- 
tion of  a  mayor,  the  presiding  officer  of  a  board 
of  aldermen,  having  voted  as  an  alderman,  may 
in  case  of  a  tie  cast  the  deciding  vote. 

4.  Municipal  Cobpobations  ^=9149(4^— Mat- 
OB— Holding  Oveb— Invalid  Election. 

Where  the  mayor  of  a  municipality  who  was 
selected  by  the  common  council  was  authorized 
to  hold  over  until  his  successor  was  duly  elected, 
nnd  such  mayor  was  selected  to  succeed  himself, 
he  was  a  duly  constituted  official  and  entitled  to 
vote  in  case  of  a  tie,  even  though  his  second 
election  was  invalid. 

5.  Municipal  Cobpobations  ^=»147— Mayob 
De  Facto  Officeb. 

Where  one  selected  by  the  board  of  alder- 
men of  a  municipality  as  mayor  entered  into  the 
discharge  of  the  duties  of  such  office,  he  was  at 
least  a  de 'facto  officer  whose  right  to  act  could 
be  questioned  only  by  direct  proceedings,  and 
hence  his  right  to  vote  in  case  of  a  tie  in  vote 
for  city  attorney  cannot  be  drawn  into  question 
collaterally  in  quo  warranto  proceedings  be- 
tween rival  claimants  to  the  office. 

6.  Municipal  Cobpobations  <D=»98  —  Legis- 
lative AssEMSLY  —  Right  of  Mayob  to 
Vote. 

While  charter  of  Elizabeth  City  (Priv.  Laws 
1915,  c  341),  declaring  that  the  mayor  shall 
preside  at  all  the  meetings  of  the  board  of  alder- 
men, and  giving  him  a  veto  power  over  ordi- 
nances, does  not  give  the  mayor  the  express 
right  to  vote  in  case  of  a  tie,  nevertheless,  as 
Revisal  1905,  c.  73,  declares  that  mayors  shall 
have  a  castinc  vote  in  case  of  a  tie,  And  not 
otherwise,  and  section  2918  declares  that  the 


the  mayor  has  the  right  to  vote  in  case  of  a  tie. 
7.  Statutes  ^=»  163— Implied  Repeal— Gen - 
ebal  and  Pbivate  Acts. 
Though  charter  of  Elizabeth  City  (Priv. 
Laws  1915,  c.  341),  be  deemed  an  implied  repeal 
of  earlier  charters,  such  repeal  cannot  carry 
with  it  a  general  statute,  and  hence,  though  the 
earlier  charter  authorized  the  mayor  to  vote  in 
case  of  a  tie  amongst  the  board  of  aldermen, 
and  the  later  charter,  which  contained  no  such 
provision,  be  deemed  to  have  repealed  that  pro- 
vision, it  cannot  be  deemed  to  have  repealed 
Revisal  1905,  c.  73,  which  was  a  general  stat- 
ute making  a  similar  provision. 

Appeal  from  Superior  Court,  Pasquotank 
(bounty;    Kerr,  Judge. 

Action  in  the  nature  of  quo  warranto  by 
the  State,  on  tlie  relation  of  T.  J.  Markbajoi, 
against  Martin  B.  Simpson,  to  determine  ti- 
tle to  office  of  city  attorney  of  Elizabeth 
City,  tried  by  consent  on  the  pleadings  and 
facts  admitted.  There  was  a  judgment  for 
defendant,  and  relator  and  plaintill  appeals. 
Affirmed. 

Meekins  ft  McMullan,  of  Elizabeth  City, 
for  appellant  £.  F.  Aydlett,  of  Elizabeth 
(^ty,  for  appellee. 

HOKE,  J.  [1]  Chapter  341,  PHvate  Acts 
of  1915,  entitled  "An  act  to  revise  and  c(m- 
solidate  the  charter  of  the  city  of  Elizabeth 
City,"  as  a  basic  proposition,  vests  the  gov- 
ernment of  the  city  in  a  board  of  aldermen, 
consisting  of  eight  members,  two  from  each 
of  the  four  wards,  to  be  elected  by  the  voters 
of  the  wards  respectively,  the  election  to  be 
held  on  Tuesday  after  the  first  Monday  in 
May,  1916,  and  every  two  years  thereafter,  to 
hold  their  positions  for  the  term  of  two  yeara 
and  until  their  successors  shall  have  been 
elected  and  qualified,  "and  to  be  installed" 
on  the  first  Monday  In  June  following  their 
election.  Provision  is  further  made  that  on 
said  first  Monday  In  June  isaid  aldermen- 
elect  shall  qualify  by  taking  the  proper  oath 
of  office,  to  he  duly  entered  on  the  minutes, 
and  shall  then  organize  by  electing  one  of 
their  members  chairman,  **who  shall  preside 
at  their  meetings  and  perform  the  duties  of 
the  mayor  In  bis  absence  or  sickness" ;  that, 
after  said  board  shall  have  been  organized 
"as  heretofore  directed,"  they  shall  proceed 
to  appoint  certain  executive  and  admlnistra* 
tlve  officers  of  the  city,  Including  the  mayor, 
dty  attorney,  etc.,  to  hold  their  offices  for 
the  term  of  the  board  appointing  them  and 
until  their  successors  have  been  duly  elected 
and  qualified.'  Pursuant  to  these  provisions, 
an  election  was  held  In  Elizabeth  City  In 
1915,  and  thereafter  the  eight  aldermen-elect, 
having  duly  organized,  elected  one  P.  G. 
Sawyer  mayor,  and  the  relator  of  plalntUT 
as  dty  attorney,  who  qualified  for  their  re- 
spective positions  and  continued  in  the  dis- 
charge of  their  duties  for  the  term  of  two 
years  and,  further,  as  hereinafter  stated,  that 
at  the  regular  city  electl(xi  In  1917  eight  al- 
dermen were  chosen  who  seem  to  have  been 
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equally  divided  on  all  debated  questions,  and 
in  the  proceedings  to  organize  on  the  first 
Monday  in  June,  1917,  the  former  mayor  pre- 
siding, four  of  the  aldermen  voted  for  Alder- 
man Owens  as  chairman  and  four  for  Alder* 
man  Cohoon,  and  thereupon  the  said  P.  G. 
Sawyer,  presiding  as  mayor,  cast  the  decid- 
ing vote  for  Alderman  Owens,  who  qualified 
as  chairman.  The  board  so  organized  pro- 
ceeded to  appoint  a  mayor,  four  of  them,  in- 
cluding Alderman  Owens,  voting  for  P.  G. 
Sawyer,  former  mayor,  and  the  other  four 
voting  for  one  W.  G.  Glover,  Esq.  Alderman 
Owens,  as  chairman,  gave  the  casting  vote 
for  P.  G.  Sawyer,  and  he  appeared  and  quali- 
fied as  mayor.  The  board,  then  in  meeting 
presided  over  by  the  newly  appointed  mayor, 
or  as  holding  over  under  his  former  appoint- 
ment, proceeded  to  select  the  other  appoin- 
tive oflicials,  and,  among  others,  appointed 
defendant  as  city  attorney  for  the  incoming 
term,  four  of  the  aldermen  voting  for  said 
defendant  and  four  voting  for  W.  L.  Small, 
'  Esq.,  the  mayor  giving  the  casting  vote  for 
defendant,  who  was  duly  qualified  and  has 
since  continued  in  the  discharge  of  the  duties 
of  the  ottice.  The  provision  that  the  incum- 
bents of  offices,  both  elective  and  appointive, 
shall  hold  until  their  successors  are  selected 
and  qualified,  is  in  accord  with  a  sound  pub- 
lic policy  whidi  is  against  vacancies  in  public 
ofilces  and  requiring  that  there  should  al- 
ways be  some  one  in  position  to  rightfully 
perform  these  important  official  duties  for  the 
benefit  of  the  public  and  of  persons  having 
especial  interest  therein.  It  appears  twice 
In  this  charter  in  reference  to  these  ap- 
pointive offices  (sections  44  and  131),  is  recog- 
nized both  in  our  Constitution  and  general 
statutes  (Coast,  art  14,  i  5,  and  Revisal,  f 
236^,  and  whether  regarded  as  part  of  an 
original  term  or  a  new  and  conditional  term 
by  virtue  of  the  statute,  the  holders  are  con- 
sidered by  the  authorities  as  officers  de  Jure 
until  their  successors  have  been  lawfully 
elected  or  appointed  by  the  body  having  the 
right  of  selection,  and  have  been  properly 
qualified,  and,  the  relator  of  plaintiff  having 
been  the  former  attorney  of  the  city,  the 
question  presented  is  whether,  as  his  succes- 
sor in  the  office,  defendant  has  been  right- 
fully appointed.  People  e±  rel.  Richardson 
v.  Henderson,  4  Wyo.  535,  35  Pac.  517,  re- 
ported in  22  L.  R.  A.  751;  State  ex  rel. 
Howe,  25  Ohio  St  588,  18  Am.  Rep.  321; 
State  ex  rel.  Carson  v.  Harrison,  113  Ind. 
434,  16  N.  Bl  384,  3  Am.  St  Rep.  663 ;  Peo- 
ple V.  Tilton,  37  Cal.  614;  Smoot  v.  Somer- 
vlUe,  50  Md.  84;  Walker  v.  Ferrll,  58  Ga. 
512.  On  the  record,  as  we  understand  it 
bis  tenure  is  challenged  on  the  grounds:  (1) 
That  in  the  present  instance  there  had  been 
no  valid  appointment  of  P.  G.  Sawyer  as 
mayor  to  succeed  himself  in  that  office;  (2) 
if  otherwise,  there  had  been  no  valid  election 
of  defendant  as  the  mayor  had  no  right  to 
give  the  casting  vote  in  defendant's  favor. 
£2«lj  ii^  reference   to  the  first  position, 


,  while  it  may  not  be  in  accord  with  strict  par- 
liamentary law,  it  is  the  prevailing  rule  in 
this  country  that  in  the  case  of  these  munici- 
pal boards,  a  presiding  officer,  who  is  also  a 
member,  has  the  legal  right  as  such  member, 
to  vote  on  questions  coming  properly  before 
the  body  for  decision  and  to  vote  a  second 
time  as  presiding  officer  when  the  law  or 
valid  rule  of.  the  body  itself  governing  Its 
proceedings  confers  upon  such  officer  the 
right  to  give  the  casting  vote.  People  ex 
reL  Remington  v.  Rector,  etc.,  48  Barb.  (N. 
y.)  603;  Whitney  v.  Common  Council  of 
ViUage  of  Hudson,  69  Mich.  189,  37  N.  W. 
184 ;  2  McQuillin,  Mun.  Corp.  §  590.  And  it 
is  held  that  the  right  of  such  presiding  offi- 
cer to  give  such  vote,  when  authorized  to  do 
so,  is  not  affected  because  of  the  fact  that 
the  question  for  decision  may  be  that  of  con- 
firming or  validating  his  own  appointees  to 
office.  McCourt  v.  Beam,  42  Or.  41,  69  Pac 
990 ;  Carrol  v.  Wall,  35  Kan.  36,  10  Pac.  1. 
And,  furthermore,  we  are  aware  of  no  prin- 
ciple or  precedent  that  prevents  a  member 
of  either  a  legislative  or  municipal  board 
from  voting  for  himself  •  on  a  question  of  or- 
ganization; the  matter  bdbig  ref^red  usu- 
ally to  his  own  sense  of  propriety.  It  is  gen- 
erally understood  that  such  member  should 
not  be  allowed  to  vote  on  private  bills  or  in 
relation  to  contracts  directly  affecting  his 
personal  pecuniary  interest  nor  on  the  ques- 
tion of  his  own  right  to  a  seat  but  being 
fully  recognized  as  a  rightful  member,  the 
question  of  a  proper  organization  is  one  rath- 
er of  public  concern,  and  it  is  not  only  the 
privilege,  but  may  become  the  patriotic  duty, 
of  a  member  so  to  vote.  We  recall  an  in- 
stance in  this  state  where  a  constitutional 
convention  charged  with  the  duty  of  deter- 
mining questions  gravely  affecting  the  weal 
of  the  entire  comm<mwealth  was  organized 
and  successfully  carried  on  by  means  of  a 
vote  of  this  character.  It  would  seem,  there- 
fore, that  if  Alderman  Owen,  who,'  as  presid- 
ing officer  of  this  meeting,  is  givai  by  the 
charter  the  power  to  preside  and  otherwise 
act  as  mayor,  had  the  privilege  of  a  casting 
vote,  P.  G.  Sawyer  was  rightfully  elected 
mayor,  and  presided  at  the  meeting  as  his 
own  rightful  successor. 

[4,  51  Apart  from  this,  if  relator  of  plain- 
tiff is  correct  in  his  first  position,  it  would 
not  avail  him  or  in  any  way  affect  the  re- 
sult on  the  facts  of  this  record,  for,  both 
under  the  charter  and  general  statutes  ap- 
plicable, P.  G.  Sawyer,  as  former  mayor,  had 
the  full  right  to  act  as  such  till  his  successor 
was  appointed  and  qualified,  and  in  any 
event  he  would  be  mayor  de  facto  with  full 
right  as  to  third  parties  and  as  to  these  con- 
testants to  perform  all  the  duties  appertain- 
ing to  such  office  while  he  held  the  position 
under  color  of  an  appointment  by  the  board 
in  whom  the  power  was  vested.  State  v. 
Lewis,  107  N.  C.  967,  12  S.  B.  457,  13  S.  B. 
247,  11  L.  R.  A.  105 ;   Ellison  v.  Raleigh,  89 
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N.  C.  126;  State  ex  rd.  Ncrfleet  v.  Staton, 
73  N.  C.  546,  21  Am.  Rep.  479 ;  Gommisslon- 
ers  y.  McDaniel,  52  N.  C.  107;  Magneau  ft 
Bruner  v.  City  of  Fremont,  30  Neb.  843,  47 
N.  W.  280,  9  L.  B.  A.  786,  27  Am.  St  Bep. 
436.  His  right  to  act  as  mayor  could  only 
be  questioned  by  direct  proceedings,  as  in  this 
present  suit  between  relator  of  plaintiff  and 
defendant. 

For  these  yailous  reasons  and  as  now  ad- 
ylsed,  we  are  of  opinion  that  there  was  a 
lawful  organization  of  the  present  board 
of  aldermen  on  the  first  Monday  in  June, 
1917;  that  P.  O.  Sawyer  rightfully  acted 
as  mayor  on  the  occasion,  and  the  issue  be- 
tween these  two  contestants  is  restricted  to 
the  second  propositioai,  whether  the  said  P. 
G.  Sawyer,  as  such  mayor,  had  the  right 
of  giying  the  casting  vote  for  defendant  as 
city  attorney. 

[6]  The  ordinary  duties  appertaining  to 
the  office  of  mayor  are  rather  ezecutlye  or 
administratlye  in  character,  and  he  is  usual- 
ly not  allowed  a  yote  either  as  member  or 
presiding  officer  of  a  municipal  board  unless 
the  privilege  is  conferred  by  correct  inter- 
pretation of  the  charter  or  the  general  stat- 
■utes  applicable.  2  Dillon  Mun«  Corp.  f  573; 
2  McQuilUn,  i  584. 

On  this  subject  the  charter  of  the  city  pro- 
yides.  In  section  62:  That  the  mayor  shall 
preside  at  all  meetings  of  the  boai^  of  al- 
dermen and  shall  be  the  official  head  of  the 
dty  for  the  service  of  civil  process.  He 
shall  sign  all  contracts  and  franchises  and 
other  paper  writings  authorized  and  passed 
by  the  board  of  aldermen.  In  section  63  he 
is  given  a  veto  power  on  all  ordinances,  con- 
tracts, and  franchises  which  may  have  pass- 
ed the  board  of  aldermen,  in  whidi  case  they 
can  only  be  yalidated  on  a  six-eighths  vote, 
and,  in  case  of  approval,  )ie  is  required  to 
signify  such  approval  on  the  minutes  of  the 
board.  Section  64  establishes  his  salary 
and,  in  seotlon  65,  he  is  to  fill  the  position 
of  city  manager  and  receive  his  salary  in 
case  of  a  vacancy  of  that  office  or  a  failure 
of  the  incumbent  to  perform  his  duties.  The 
right  to  vote  either  as  a  member  of  the  board 
or  as  presiding  officer,  in  case  of  a  tie,  is 
nowhere  given  in  express  terms,  and,  from  a 
perusal  of  the  sections  directly  applicable 
and  other  cognate  provisions,  it  is  clear,  we 
think,  that  the  power  Is  not  given  to  the 
mayor  in  the  charter  either  in  the  one  case 
or  the  other.  State  v.  Miller,  62  Ohio  St. 
436,  57  N.  E.  227,  78  Am.  St  Rep.  732 ;  Gate 
V.  Martin,  70  N.  H.  135,  46  Atl.  54,  48  L. 
B.  A.  613 ;  19  B.  0.  L.  p.  186.  In  Intendant 
and  Commissioners  v.  Sorrel,  46  N.  C.  49, 
cited  to  the  contrary,  the  act  provided  that 
the  "intendant  should  have  a  seat  in  the 
board  of  commissioners,  and  when  present 
shall  preside  therein,"  and  in  this  and  other 
cases  of  like  tendency  there  was  language  in 
the  charter  constituting  the  presiding  officer 
a  member  of  the  board,  or  he  was  understood 


to  have  no  vote.  We  are  of  opinion,  how- 
ever, that  the  right  of  casting  the  deddlng 
vote  in  this  case  arises  to  the  mayor  by  rea- 
son of  the  general  law  on  the  subject.  In 
Bevlsal  1905,  a  73,  relating  generally  to  the 
government  of  cities  or  towns,  it  is  enacted, 
in  effect,  that  a  mayor  shall  have  a  casting 
yote  in  case  of  a  tie,  and  not  otherwise,  and 
in  section  2918  that  '*this  chapter  shall  ap- 
ply to  all  Incorporated  cities  and  towns 
where  the  same  shall  not  be  inconsistent  with 
special  acts  of  incorporation,  or  special  laws 
in  reference  thereto."  While  the  power  in 
questicm  is  not  expressly  conferred  In  the 
charter,  there  is  nothing  contained  therein 
that  is  inconsistent  with  the  mayor's  right 
to  give  a  casting  vote  in  case  of  a  tie,  as- 
suredly not  on  all  questions  other  than  those 
appertaining  to  ordinances,  contracts,  and 
franchises,  as  to  which  his  powers  and  du- 
ties are  very  specifically  stated,  and,  under 
the  general  statutes  referred  to,  he  has  dear- 
ly the  right  to  give  such  vote  in  refei*ence  to 
these  appointive  offices. 

[7]  It  Is  urged  for  the  relator  of  plaintiff 
that,  as  this  very  provision  for  a  casting  vote 
was  conferred  in  express  terms,  under  the 
provisions  of  a  former  charter,  that  of  1911^ 
and  is  omitted  in  the  present  act,  this  omis- 
sion shows  an  intent  on  the  part  of  the  Leg- 
islature to  withdraw  the  power,  and  that  the 
later  act,  which  is  entitied  "An  act  to  re- 
vise and  consolidate  the  charter  of  the  city 
of  Elizabeth  City,"  should  be  construed  as 
repealing  the  former  charter  in  toto.  While 
implied  repeals  are  not  favored  in  the  law 
or  to  be  readily  presumed  (Sanatorium  y. 
State  Treas.,  173  N.  a  810,  92  S.  E.  689), 
it  is  also  recognized,  as  r^ator  of  plaintiff 
contends,  that,  when  a  subsequent  statute 
covering  the  entire  subject  gives  clear  indi- 
cation that  it  was  intended  as  a  substitute 
for  the  former,  it  will  operate  as  a  repeal 
of  the  former  law,  and  it  is  probably  the  cor- 
rect position  that  the  later  charter  is  a  re- 
peal of  that  of  1911,  but  the  principle  does 
not  extend  to  a  repeal  of  a  general  statute 
on  a  subject  of  this  character,  and  which 
provides  in  express  terms  that  its  provisions 
shall  apply  except  when  inconsistent  with 
the  special  law. 

There  are  many  instances,  no  doubt  a  ma- 
jority, of  the  cities  and  towns  of  this  state 
having  boards  of  aldermen  or  commissioners 
of  even  number,  and  some  provision  of  this 
kind  is  often  essential  to  the  efficient  work- 
ing of  a  dty  government  It  was,  no  doubt, 
left  out  of  the  later  charter  because  it  was 
supposed,  and  rightfully,  we  think,  that  the 
general  law  would  apply  except  in  eases 
where  the  charter  expressly  intended  other- 
wise. 

On  the  record  we  concur  in  the  view  of  the 
court  below,  and  are  of  opinion  that  def&id* 
ant  has  been  rightfully  appointed* 

Affirmed* 
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TIDWBLL  y,  COLUMBIA  BY.,  GAS  & 
ETLEOTBIO  CO.     (No.  9880.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1918.) 

Gabbiebs  «=x>317(ll)—lNJtmT  to  Pabsenoeb 
—Evidence— Buijss. 
In    a    passenger's   action   against   a   street 
railway  company  for  personal  injury,  the  rules 
of  &e  company  are  admisslblo  in  evidence. 

Appeal  from  CJommon  Pleas  (circuit  Court 
of  Blchland  County;  Mendel  L.  Smith, 
Judge. 

Action  by  A.  P.  Tidwell  against  the  Colmn- 
bia  Hallway,  Gas  &  Electric  Company  for 
personal  Injury  while  alighting  from  a  street 
car.  Judgment  for  plalntUf,  and  defendant 
appeals.    Affirmed. 

B.  B.  Herbert  and  William  Elliott,  both  of 
Columbia,  for  appellant  A.  M.  Deal,  of  Co- 
lombla,  for  respondent 

FBASEB,  J.  This  is  an  action  for  per- 
sonal injuries.  There  are  five  exceptions, 
but  all  of  them  complain  of  error  in  admit- 
ting in  evidence  the  rules  of  the  defendant 
company.  The  case  of  McCormlck  v.  Street 
Railway  Co.,  85  S.  C.  459,  460,  67  S.  E.  564, 
21  Ann.  Cas.  144,  is  full  authority  to  sustain 
the  admission  of  the  evidence.  In  that  case 
this  court  says: 

"Therefore  disobedience  of  them  may  be  an 
important  factor  in  determining  his  mental 
attitude  in  the  discharge  not  only  of  his  duties 
to  his  master,  but  also  of  his  master's  duties 
to  the  public.  *  ♦  *  Moreover,  the  court 
cannot  say  that  the  rule  in  question  was  adopt- 
ed solely  for  the  guidance  of  the  employes  of 
the  company  in  protecting  themselves  and  its 
property.  It  may  have  been  intended  also  for 
the  protection  of  passengers  against  injury  by 
collision  of  the  cars  with  each  other,  and  pe- 
destrians and  others  against  collision  with  the 
cars  in  crossing  the  track.  But,  even  if  we 
assume  that  it  was  intended  solely  for  the  guid- 
ance of  the  employes,  that  cannot  help  the  de- 
fendant's case,  for  its  violation  was  evidence 
tending  to  show  negligence  on  the  part  of  the 
employes  in  charge  of  the  car,  and  tne  evidence 
tended  to  show  its  breach  contributed  to  the 
plaintiff's  injury." 

Judge  Smith,  in  charging  the  jury,  care- 
fully griarded  the  rights  of  the  defendant 

The  exceptions  are  overruled,  and  the 
judgment  affirmed. 

GABY,  C.  J.,  and  HYDBICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


ao9  s.  c.  22) 

SECURITY  LOAN  &  INTESTMRNT  CO.  v. 
ETHEREDGE.     (No.  9879.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1918.) 

IlYSUBANOE  ^=>188(1)— FiBB  PoUCIES— AC- 
TION iroB  Pkemium— -DEraNSES. 
In  an  action  for  the  premium  due  on  a  re- 
newal of  a  fire  insurance  policy,  it  is  no  defense 
that  the  insured,  the  defendant,  failed  to  com- 
ply with  the  iron-safe  clause  of  the  policy,  or 
the  provision  that  he  should  take  an  inventory, 


for  it  is  a  well-recognized  prindi>le  of  law  that 
no  one  can  be  heard  to  plead  his  own  wrong, 
and  so  a  party,  to  a  contract  cannot  be  relieved 
from  performing  one  provision,  because  he  him- 
self has  broken  another. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County;  J.  W.  De  Vore,  Judge. 

Action  by  the  Security  Loan  &  Investment 
Company  against  J.  P.  Etheredge.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  W.  Able,  of  Saluda,  for  appellant.  C.  J. 
Ramage  and  B.  W.  Crouch,  both  of  Saluda, 
for  respondent 

FRASER,  J.  This  is  an  action  for  $64.60, 
the  premium  on  a  jpollcy  of  fire  ihsurance. 
It  was  a  renewal  policy.  The  defendant  re- 
ceived the  policy,  and  kept  it,  but  did  not  pay 
the  premium.  The  defense  was  that  the  i>ol- 
icy  provided  that  it  should  6e  void  if  the  in- 
sured did  not  comply  with  the  iron-safe 
clause,  and  did  not  make  an  inventory  of  the 
stock  of  goods  insured.  The  defendant  did 
not  have  an  iron  safe,  and  made  no  inven- 
tory. The  case  was  tried  before  Judge  De 
Vore  and  a  Jury.  At  trial  there  was  no  dis- 
pute about  the  essential  facts.  The  presiding 
judge  directed  a  verdict  for  the  plaintiff,  and 
this  ap{>eal  was  taken. 

There  is  no  use  to  cite  authorities.  There 
is  an  old  and  well-recognized  principle  of  the 
law  that  no  one  can  be  heard  to  plead  his 
own  wrong.  A  party  to  a  contract  cannot  be 
relieved  from  performing  one  provision  of  a 
contract  because  he  has  hiniself  broken  an- 
other provision.  The  question  was  one  of 
law  and  not  of  fact,  and  Judge  De  Vore  did 
not  err  in  refusing  to  submit  the  case  to  the 
jury,  nor  did  he  err  in  directing  a  verdict  for 
the  plaintiff. 

The  judgm^it  \s  affirmed. 

GARY,  C.  J.,  and  HYDRICK;  WATTS, 
and  GAGE,  JJ.,  concur. 


(108  8.  C.  515) 

SMYTHB  ▼.  OWEN  et  aL     (No.  9872.) 

(Supreme  Court  of  South  Carolina.     Jan.  28, 

1918.) 

MoBTOAGES  ^=>581(5)  —  Attobnbt's  Fees  — 
Reasonableness. 
In  a  foreclosure  suit  involvincr  $16,000, 
where  the  mc^tgagor  put  in  a  general  denial  by 
way  of  answer,  but  permitted  the  note  and 
mortgage  to  be  introduced  without  formal  proof, 
an  attorney's  fee  of  $800  was  not  excessive, 
since  the  answer  made  the  preparation  for  a 
real  contest  necessary. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  Ck>unty ;  John  S.  Wilson,  Judge. 

Action  by  Augustine  T.  Smythe,  as  execu- 
tor of  the  last  will  and  testament  of  Augus- 
tine T.  Smythe,  deceased,  against  W.  F.  C 
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Owen   and  others.    From  the  decree  render- 
ed, Owen  appeals.    Affirmed. 

McGuUough,  Martin  &  Blythe,  of  Green- 
yille,  for  appellant.  Bonham,  Watklns  &  Al- 
len, of  Anderson,  for  respondent. 

ERASER,  J.  The  question  in  this,  ease  is 
as  to  the  reasonableness  of  an  attorney's 
fee  in  the  foreclosure  of  a  mortgage.  The 
amount  Involved  was  $16,000.  The  mortga- 
gor put  in  a  "general  denial  by  way  of  an- 
swer, but  when  the  reference  was  held  to 
take  testimony,  .witnesses  were  not  required, 
and  let  the  note  and  mortgage  be  introduced 
without  formal  proof."  The  referee  and  cir- 
cuit Judge  awarded  a  fee  of  $800.  From  this 
allowance,  the  defendant  appealed. 

The  appellant  has  failed  to  convince  thl§ 
court  that  there  was  any  error  in  the  finding. 
The  testimony  was  conflicting,  but  some  of 
the  appellants'  witnesses  based  their  opinion 
on  the  theory  that  there  was  no  contest.  At 
the  last  there  was  none,  but  the  answer 
made  the  preparation  for  a  real  contest  nec^ 
essary.  It  is  true  the  appellant  says  he  was 
only  fighting  for  time.  He  does  not  say  that 
he  notified  the  mortgagee  of  that  fact 

Under  all  the  circumstances  stated  in  the 
case,  $800  is  a  reasonable  fee,  and  the  judg- 
ment is  affirmed. 

GARY,  C.  J.,  and  WATTS  and  GAGE,  JJ., 
concur.    HYDRICK,  J.,  did  not  sit 

(109  S.  C.  20) 

ROBINSON  et  aL  ▼.  McMASTER.    (No.  0877.) 

(Supreme  Court  of  South  Carolina.     Jan.  24, 

1918.) 

ExsounoN  ^S9377  —  Return  Nxtlla  Bona  — 
Examination     of    Judgment    Debtob  -* 
Rights  of  Pabties. 
Under  Ck>de  Civ.  Proc.  1912,  f  351,  as  to 
examination  of  judgment  debtor  after  execution, 
the  judgment  creditor  may  have  the  examination 
after  return  nulla  bona  as  a  matter  of  right  and 
without  affidavit  showing  that  the  delm>r  has 
property  which  he  unjustly  refuses  to  apply  to 
the  satisfaction  of  the  debt,  though  such  affi- 
davit is  prerequisite  to  examination  before  such 
return. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  James  W.  De  Yore, 
Judge. 

Action  by  D.  W.  Robinson,  and  others 
against'  Benjamin  P.  McMaster.  PlaintifiFs 
had  Judgment,  issued  execution,  which  was 
returned  nulla  bona,  and  obtained  an  order 
ex  parte  requiring  defendant  to  appear  for 
examination  concerning  his  property.  From 
such  order,  defendant  appeals.     Affirmed. 

See,  also,  91  S.  E.  879. 

B.  P.  McMaster  and  D.  C.  Ray,  both  of 
Columbia,  for  appellant.  D*  W.  Robinson, 
of  Ck>lumbia,  for  respondents. 

ERASER,  J,  The  appellant  thus  states 
his  case: 


"As  appears  from  the  record  herein,  the  plain- 
tiffs-respondents obtained  a  judgment  by  default- 
against  the  defendant-appellant  for  the  sum  ol 
$6,519.16  at  the  spring  term  of  the  court  of 
common  picas  for  Kichlknd  county.  Upon  this 
judgment  execution  was  issued  to  the  sheriff  of 
Richland  county,  who  made  return  of  nulla 
bona  on  said  execution. 

'^Thereafter  upon  the  affidavit  set  out  in  the 
case  for  appeal,  the  respondents  obtained  the 
order  set  out  in  the  case,  requiring  the  appellant 
to  appear  before  A.  D.  McFaddm,  master  for 
Richland  county,  for  the  purpose  of  bein^  ex- 
amined concerning  any  property  and  rights 
he  may  have.  From  this  order,  which  was  taken 
ex  parte,  the  appellant  appealed  upon  the  single 
exception  set  out  in  the  case  for  appeaL 

"The  error  alleged  to  have  been  committed  by 
his  honor  the  presiding  judge  was  in  issuing 
the  order  when  the  respondents  did  not  show 
to  the  court  by  affidavit  that  the  appellant  here- 
in had  any  ^property  which  he  unjustly  refused 
to  apply  towards  the  satisfaction  of  the  judg- 
ment' as  required  by  section  351  of  the  Code  of 
Civil  Procedure. 

*'An  inspection  of  the  affidavits  upon  which 
the  order  was  obtained  shows  that  it  does  not 
contain  any  allegations  that  the  judgment  debtor 
had  any  property  which  he  unjustly  refused  to 
apply  to  the  satisfaction  of  the  respondents* 
judgment. 

"The  failure  of  the  respondents  to  show  by 
proof  to  the  court  that  the  appellant  had  prop- 
erty which  he  failed  to  apply  to  the  satisfaction 
of  respondents'  judgment  is  clearly  such  an 
omission  as  renders  the  order  appealed  from  in- 
valid, and  we  respectfully  submit  that  the  same 
ought  to  be  overruled." 

The  section  upon  which  appellant  relies 
reads: 

"Sec.  351.  Order  for  DUoovery  of  Properiv 
^Exammaticn  of  Judgment  Debtor,  etc.— When 
an  execution  against  property  of  the  judgment 
debtor,  or  any  one  of  several  debtors  in  the 
same  judgment,  issued  to  the  sheriff  of  the  coun- 
ty where  he  resides  or  has  a  place  of  business^ 
or,  if  he  do  not  reside  in  the  state,  to  the  sheriff 
of  the  county  where  a  judgment  roll,  or  a  tran- 
script of  a  justice's  judgment  for  twenty-five 
dollars  or  upwards,  exclusive  of  costs,  is  filed» 
is  returned  unsatisfied,  in  whole  or  in  part» . 
the  judgment  creditor,  at  any  time  after  sucn  re- 
turn made,  is  entitled  to  an  order  from  a  judge 
of  the  circuit  courts  requiring  such  judgment 
debtor  to  appear  and  answer  concerning  his 
property  before  such  judge,  at  a  time  and  place 
specified  in  the  order,  within  the  county  to 
which  the  execution  was  issued." 

"After  the  issuing  of  an  execution  against 
property,  and  upon  proof  bv  affidavit  of  a  party^ 
or  otherwise,  to  the  satisfaction  of  the  Court, 
or  a  Judge  thereof,  that  any  judgment  debtor 
has  property  which  he  unjustly  refuses  to  ap- 
ply towards  the  satisfaction  of  the  judgment, 
such  court  or  judge  may,  by  an  order,  require 
the  judgment  debtor  to  appear  at  a  specified 
time  and  place  to  answer  concerning  the  same; 
and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment 
debtor  towards  the  satisfaction  of  the  judgment 
as  are  provided  upon  the  return  of  an  execu- 
tion." 

It  will  be  observed  that  the  first  paragraph 
says  the  plaintiff  is  entitled  to  the  order 
after  the  nulla  bona  return,  and  he  is  en- 
tilled  to  the  order  unless  the  second  para- 
graph or  some  subsequent  statute  restricts 
the  right.  The  second  paragraph  does  not 
restrict  the  right,  and  we  know  of  no  statute 
that  does.    The  second  paragraph  makes  no- 


^»For  otber  caa«B  set  same  topic  and  KBSY-NUMBER  In  all  Key-Numbered  Dl^esU  and  Indezea 


I 


S.C.) 


HURT  V.  SANDS  A  CO. 


lU 


mentioQ  of  a  nulla  boiia  return.  When  we 
construe  the  two  paragraphs  together,  it  ap- 
pears that  after  nulla  bona  return  the  order 
of  examination  may  be  had  as  a  matter  of 
right,  but,  after  the  execution  is  issued,  and 
before  the  nulla  bona  return  the  plaintiff 
must  show  that  the  defendant  has  property 
which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  judgment 
The  judgment  is  affirmed. 

HYDRICK,  WATTS,  and  GAGB,  JJ.,  con- 
cur.   GARY,  G.  X,  did  not  sit 


a09  S.  C.  28) 

HURT  ▼.  SANDS  &  CO.,  Inc.    (No.  9876.) 

(Supreme  Court  of  South  Carolina.     Jan.  24, 

1918.) 

Damages  ^=3»208(8)— Breach— Actual  Dam- 
ages—Question FOB  JUBT. 
In  an  action  for  corporation's  breach  of  its 
contract  to  deliver  merchandise  in  exchange  for 
coupons  from  a  book  it  had  issued  containing 
coupons  to  the  amount  of  $2,  evidence  held  suffi- 
cient to  take  to  the  jury  the  question  of  an 
award  of  actual  damages,  but  not  the  question 
of  punitive  damages. 

Hydrick  and  Eraser,  JJ.,  dissenting. 

Appeal  from  C!onunon  Pleas  Circuit  Court 
ot  Richland  Ck>unty ;  M.  6.  Whaley,  Judge. 

Action  by  J.  B.  Hurt  against  Sands  &  Co., 
Incorporated.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Judgment  attirmed 
in  part,  and  reversed  in  part 

This  action  was  commenced  in  the  magisr 
trate*B  court  praying  Judgment  for  $2  actual 
damages,  and  $98  punitive  damages.  After 
refusal  of  magistrate  to  direct  a  verdict  for 
defendant,  the  jury  returned  a  verdict  as 
follows:  **^2  actual  damages,  and  $73  puni- 
tive damages."  The  county  court  affirmed 
the  findings  of  the  magistrate. 

The  complaint  alleged  that  on  or  about  the 
10th  day  of  April,  1917,  plaintiff  purchased 
from  defendant  one  of  its  coupon  hooks,  con- 
taining coupons  of  the  value  of  $2,  payable 
In  merchandise  in  the  yalue  of  $2 ;  that  aft- 
er plaintiff  had  purchased  the  book  he  re- 
quested and  demanded  that  defendant  sell 
and  deliver  to  him  in  exchange  for  some 
of  the  coupons  certain  merchandise  amount- 
ing in  value  to  less  than  $2 ;  that  defendant 
willfully,  wantonly,  negligently,  and  careless* 
ly  refused  to  deliver  the  merchandise  with 
intent  to  cheat  and  defraud  plaintiff,  and 
plaintiff  was  thereby  deprived  of  the  mer- 
chandise which  he  sought  to  buy  or  obtain, 
and  was  denied  his  legal  right  to  receive 
goods  and  merchandise  in  exchange  for  said 
couj>ons;  that  on  account  of  this  willful, 
wanton,  careless,  and  negligent  conduct 
plaintiff  has  been  damaged  in  the  sum  of 
$2,  the  amount  he  paid  for  the  book  of  cou- 
pons, and  has  been  further  damaged  on 
account  of  the  said  acts  of  this  defendant  in 
the  sum  of  $98.  The  answer  was  a  general 
denial 


Plaintiff's  testimony  was  as  follows: 

J.  B.  Hurt,  plaintiff:  I  live  in  Columbia,  S. 
C.  (1634  Main  street).  Know  Sands  &  Co.  I 
purchased  this  coupon  from  defendant,  Sands 
&  Co.  Book  offered  in  evidence.  No  objec- 
tion. Exhibit  A.  The  money  for  this  book  was 
deducted  from  my  salary  with  Southern  Rail- 
way. I  went  to  the  defendant's  store  after  I 
got  book  and  requested  Mr.  Ford,  in  the  store, 
to  let  me  have  10  pound  bucket  of  lard.  I 
had  $2  worth  of  coupons  in  the  book.  Mr.  Ford 
was  a  clerk  in  defendant's  store.  He  absolutely 
refused  to  deliver  me  the  lard.  «  He  said  it  was 
against  the  rule  to  deliver  anything;  that  he 
would  send  it  out.  The  man  who  sold  me  the 
book  did  not  tell  me  anything  about  this  rule. 
I  went  to  defendant  agam  and  tried  to  buy  $1 
worth  of  cigarettes,  but  they  refused  to  give 
them  to  me.  He  said  it  was  against  the  rule 
to  sell  a  man  over  25c  in  cigarettes.  I  sign- 
ed a  contract  giving  Southern  Railway  permis- 
sion to  deduct  from  my  salary  money  to  pay  for 
purchases  from  Sands. 

Cross-examination:  Have  traded  with  Sands 
since  November  15,  1915.  I  have  always  been 
able  to  get  what  I  went  for  before.  I  have 
traded  as  high  as  $35  in  a  month.  I  usually 
see  Mr.  Ford  when  I  trade.  I  always  found 
Mr.  Ford  very  nice.  I  still  buy  from  Sands.  I 
would  trade  with  people  who  I  think  would  de- 
fraud me.  I  haven't  the  cash  money  to  buy 
with.  Everything  is  all  right  as  far  as  quality 
is  concerned.  Did  you  have  conversation  with 
Mr.  Lazenby  or  Ford  before  you  purchased 
book  about  sending  out  stuff?  Don't  recall. 
Prior  to  this  I  bought  several  books,  but  since 
this  they  do  not  sell  me  books.  Do  not  recall 
book  just  prior  to  this  one.  Just  before  10th 
April  on  3d,  did  you  buy  a  $1  book?  Don't  re- 
member. Don't  recall  any  conversation  al>out 
sending  lard  out.  Could  not  have  had  such  con- 
versation. Must  not  have  happened  since;  $1 
book  woidd  not  buy  lard.  Do  not  deny  buying 
lard  on  April  5th.  Mr.  Ford  did  not  tell  me 
that  he  would  not  sell  me  lard  for  book  unless 
he  delivered  to  my  house,  but  said  he  would  not 
sell  lard  to  me  and  charge,  but  if  would  buy 
book  he  would  deliver  lard.  I  would  not  deny 
conversation  with  Ford,  but  do  not  remember. 
Four  of  us  in  family.  April  27th  I  bought  lard, 
it  charged;  29th  also,  24th  March  also,  26th 
March  also,  April  9th  also  ($1.75).  The  de- 
ductions from  my  time  have  been  correct.  Mr. 
Ford  did  refuse  to  sell  me  the  lard  on  this  oc- 
casion. He  told  me  he  would  send  to  my  house. 
He  refused  to  sell  it  to  me.  I  wanted  it  in 
my  hand.  I  was  goin|;  to  do  what  I  had  been 
doing  with  lard,  that  is,  give  to  a  widow  lady 
who  I  owed  a  good  bit  of  money.  When  1 
tried  to  buy  cigarettes  he  would  not  deliver  to 
me.  Did  not  get  cigarettes.  Got  one  cent's 
worth  of  matches.  I  did  check  up  my  time  to 
see  if  paid  for  this  book.  The  deductions  were 
correct  Don't  remember  my  deductions  jus# 
now  for  April.  I  boarded  several  places  since 
working  for  Southern  Railway ;  named  several. 
I  sent  lard  which  I  purchased  from  Sands  to 
different  parties. 

Redirect  examination:  No  claim  up  until  now 
that  I  had  not  paid  for  book  or  any  fraud  in 
getting.    They  run  what  we  call  the  Grab. 

Recross-ezamination:  After  this  occurrence 
I  got  two  buckets  of  lard.  I  remember  a  con- 
versation between  us  then.  He  spoke  rather 
harsh  to  me.  I  carried  a  bucket  of  lard  to  my 
house  one  dav  and  my  wife  phoned  and  they 
sent  another  that  Monday. 

Defendant's  testimony  was  as  follows: 

T.  E.  Lazenby:  I  am  employed  by  Sands  & 
Co.  I  am  local  manager.  Sands  &  Co.  are  in 
commissary  business  with  Southern  Railway. 
We  sell  Railway  employes  and  they  sign  our 
form  agreeing  that  railway  deduct  from  their 
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wages  the  amotmt  €tLey  trade.  I  have  known 
Hurt  for  over  a  year.  I  waited  on  him  occa- 
sionally. Q.  Did  you  ever  have  a  conversation 
with  Hurt  relative  to  delivering  goods  to  his 
house?  A.  Yes.  Q.  When  was  that?  A.  Pri- 
or to  the  occasion.  So  far  as  know  we  have 
never  refused  to  sell  Hurt  lard  or  merchandise 
on  book.  They  made  statements  to  him  when 
he  presented  this  particular  book.  We  are  still 
selling  Mr.  Hurt.  He  owes  us  a  balance  of  $10.- 
42  at  this  time.  These  sheets  show  Hurt's  ac- 
count. Do  you  find  a  sale  there  of  any  book 
for  April?  Do  you  find  one  13282B,  $2?  That's 
charged  to  Mr.  Hurt's  account.  Any  item  refer- 
ring to  this  book  ruled  competent  In  April 
I  have  a  credit  for  $2  entered  on  26th  April. 
I  made  credit  on  book  because  Hurt  had  that 
fuss  about  goods.  Mr.  Hurt  has  continued  to 
purchase  goods  from  us  since  April.  Hurt 
bought  a  bucket  of  lard  on  Saturday  after  this 
occurrence.  He  requested  I  give  him  lard  that 
he  wanted  to  take  home  for  dinner.  His  wife 
telephoned  Monday  morning.  She  asked  me 
why  I. did  not  send  lard  charged  and  said  Mr. 
Hurt  did  not  bring  home.  I  sent  her  another 
bucket  of  lard. 

Cross-examination:  Letter  handed  to  Lazen- 
bv  to  read.  Yes,  I  got  this  letter  from  Mr. 
Cfooper.     Exhibit  B. 

Z.  F.  Ford,  sworn:  I  did  not  sell  Mr.  Hurt 
book  in  evidence  at  time  it  was  bought  I 
was  in  store.  Made  no  statement  about  book, 
I  talked  to  him  before  bought  book.  He  want- 
ed a  bucket  of  lard  (10  pounds)  and  I  told  I 
.  could  not  give  him  a  bucket  and  charge,  but 
'  would  deliver  to  his  house.  He  then  asked  for 
two  fives.  He  then  purchased  a  book  and  came 
back  and  requested  that  I  cive  him  a  bucket  of 
lard.  I  offered  to  take  his  order.  He  then 
bought  a  dope,  and,  as  started  out,  he  asked  if 
I  refused  to  deliver  lard  out  I  said,  "No.'*  I 
have  never  refused  to  sell  Hurt  any  goods. 
What  did  you  tell  Mr.  Hurt  about  a  rule,  at 
time  he  got  book?  I  told  Hurt  that  he  knew 
rule  that  you  are  not  allowed  to  buy  stuff  and 
then  sell  it  You  know  its  against  the  rule  to. 
Never  have  refused  to  sell  Hurt  anything  at  any 
time.  Q.  Mr.  Ford,  did  Mr.  Hurt  send  orders 
from  time  to  time  to  you  for  lard  and  other 
merchandise  for  pay  W.  Gro.  Co.?    A.  Yes,  sir. 

Cross-examination:  I  refused  to.  deliver  this 
lard  personally.  He  asked  me  for  it  Did  not 
apply  for  cigarettes  to  me. 

H.  W.  Stephenson:  I  am  district  manager 
SUnds  &  Co.  South  Carolina  Is  my  territory. 
Contract  between  our  company  and  Southern 
Railway  by  which  we  feed  and  take  care  of 
floating  gangs.  We  have  stores  located  at  dif- 
ferent places.  We  let  any  employ^  have  mer- 
chandise. In  this  agreement  between  us  and 
customer  he  acknowledges  that  he  understands. 
It's  just  an  agreement  by  which  we  can  col- 
lect the  money  for  purchases.  He  reads  and 
signs  one  of  the  forms  and  at  close  of  month 
we  turn  in  to  Southern  Railway  and  collect  mon- 
ey. That  money  is  deducted  each  month  from 
wages  of  employes.    Will  sell  my  goods  for  cash. 

Defendant's  motion  for  a  directed  verdict 
was  refused. 


Tliomas  &  Lumpkin,  of  Columbia,  for  ap- 
pellant P.  A.  Cooper  and  Graydon  iSc  Gray- 
don,  all  of  Columbia,  S,  CI,  for  respondent 

WATTS,  J.  This  is  an  appeal  from  tbe 
county  court  of  Richland  affirming  Judg- 
ment of  the  magistrate's  court  The  excep- 
tions raise  but  one  point  that  it  was  error 
not  to  direct  a  verdict  aa  asked  for  in  the 
magistrate's  court  In  favor  of  the  defendant. 

Where  there  is  any  evidence  to  sustain  the 
findings  of  fact  in  a  magistrate's  court,  con- 
curred in  by  the  circuit  court,  this  court  will 
not  interfere  or  grant  a  new  trial.  The  judge 
in  the  county  court  "found  from  all  the  evi- 
dence in  the  case  that  the  verdict  of  the  jury 
and  the  judgment  of  the  magistrate  is  sup- 
ported by  the  preponderance  of  the  evidence.^ 
The  evidence  on  the  part  of  the  plaintiff  and 
that  of  the  defendant  was  wide  apart  and  ir- 
reconcilable, and  the  jury  would  have  been 
justified  in  finding  in  favor  of  either  side. 
Having  found  for  the  plaintiff,  and  their  find- 
ing being  sustained  both  by  magistrate  and 
county  judge,  I  think  the  exceptions  ought 
to  be  overruled*  and  judgment  affirmed  as  to 
actual  and  punitive  damages,  but  as  a  ma- 
jority of  the  court  concurs  In  affirming  the 
judgment  as  to  actual  damages  and  reversing 
it  as  to  punitive  damages^  it  is  so  adjudged. 

GARY,  C.  J.,  concurs  in  affirming  the  judg« 
ment  fbr  actual  damages^ 

• 

GAGB,  J,  There  was  testimony  tending  to 
prove  that  plaintiff  owned  the  book,  and  that 
defendant  refused  to  honor  It.  There  is 
therefore  testimony  tending  to  prove  a  con- 
tract and  a  breach  of  it  There  is  no  testi- 
mony tending  to  prove  that  the  defendant 
acted  with  fraudulent  intent. 

The  judgment  ought  to  be  reversed  nisL 

HYDRICK,  J.  I  dissent  The  judgment 
ought  to  be  reversed  In  toto. 

FRASER,  J.  It  seems  to  me  that  there  la 
no  evidence  that  the  plaintiff  paid  for  the 
book,  and  there  can  be  no  actual  damages. 
There  is  no  evidence  that  the  defendant  re- 
fused to  deliver -the  lard.  It  was  simply  a 
question  as  to  the  place  of  delivery  so  that 
there  can  be  no  punitive  damages. 
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(147  Oa.  C16) 

.       TIPPINS  V.  TIPPINS.    (No.  17.) 
(Supreme  Court  of  Georgia.    Feb.  13, 1918.) 

(RyllahuM  hy  the  Court,) 

1.  Custody  op  Child— Statute. 

"In  all  cases  where  the  custody  of  any  minor 
child  or  children  is  involved  between  the  par- 
ents, there  shall  be  no  prima  facie  rieht  to  the 
custody  of  such  child  or  children  in  the  father, 
but  the  court  hearing  such  issue  of  custody 
may  exercise  its  sound  discretion,  taking  into 
consideration  all  the  circumstances  of  the  case, 
as  to  whose  custody  such  child  or  children  shall 
be  awarded,  the  duty  of  the  court  being  in  all 
such  cases  in  exercising  such  discretion  to  look 
to  and  determine  solely  what  is  for  the  best  in* 
terest  of  the  child  or  children,  and  what  will 
best  promote  their  welfare  and  happiness,  and 
make  award  accordingly."  Park's  Code,  I 
d022(a);  Milner  y.  GaUin,  143  Ga.  816,  85  S. 
E.  1045,  L.  R.  A.  1916B,  977(4). 

2.  Counsel  Fees— Custody  of  Child. 

Under  the  pleadings  and  the  evidence  in  this 
action,  it  does  not  appear  that  the  trial  judge 
erred  in  granting  counsel  fees  to  the  libelant, 
and  in  awarding  to  her  the  custody  of  one  of 
the  children,  together  with  a  stated  amount  for 
the  support  of  such  child  until  the  further  order 
of  court. 

Error  from  Superior  Court,  Evans  Coxm- 
ty;    W.  W.  Sheppard,  Judge. 

Action  between  J.  W.  Tippins  and  A.  E. 
Tippins.  Judgment  for  the  latter,  and  the 
former  brings  error.     Affirmed. 

W.  G.  Wamell,  of  Claxton,  for  plaintilT  In 
error. 

FISH,  C.  J.  Judgment  affirmed.  AH  the 
Justices  concur. 


(117  Ga.  617) 

BAXTER  et  al.  v.  GORDON  COUNTY. 

(No.  75.) 

(Supreme  Court  of  (xeorgia.    Feb.  13,  1918.) 

(Syltahus  hy  the  Court,) 

Rbfusal  of  Inteblocutobt  Injunction. 

Under  the  pleadings  and  the  evidence,  there 
was  no  abu9e  of  discretion  in  refusing  the  in- 
terlocat<M7  injunction. 

Error  from  Superior  Court,  Gordon  Ooun- 
ty ;  A.  W.  Fite,  Judge. 

Action  for  injunction  by  N.  J.  Baxter  and 
others  against  Gordon  County.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

&r.  B.  EXibanks,  of  Rome,  for  plaintlfiFs  in 
error.  Neel  &  Neel,  of  Cartersville,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


COOK  T.  HIRSOH  et  aL    (No.  448.) 
(Supreme  Court  of  Georgia.    Feb.  13,  1818.) 

Error  from  Superior  Court,  Campbell  (^on- 
ly;  C.  W.  Smith,  Judge. 

Action  for  injunction  by  H.  W.  Cook  against 
Harold    Hirsch    and   others,    receiverst     Judg- 


ment for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

James  &  Bedgood,  of  Atlanta,  for  plaintiff 
in  error.  Claude  Smith,  of  Atlanta,  for  defend- 
ants in  error. 

PER  CURIAM.    There  was  no  abuse  of  dis- 
cretion in  refusing  an  interlocutory  injunction. 
Judgment  affirmed. 

'  (21  6a.  App.  777> 

LEONARD  T.  COHUTTA  BANKING  CO. 

(No.  8570.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  19,  1918.) 

(Byllabus  by  the  Court.) 
Rulings  on  the  Pleading  —  Dibegted  Ves- 

DICT. 

The  court  did  not  err  in  its  rulings  on  the 
pleadings,  nor  in  directing  a  verdict  for  the 
plain  tin!. 

Error  from  Superior  Court,  Murray  Coun- 
ty; Moses  Wright,  Judge. 

Action  by  the  Oohutta  Banking  Company^ 
against  J.  B.  Leonard.  Judgment  for  plain* 
tiff  upon  a  directed  verdict,  and  defendant 
brings  error.    Affirmed. 

Paul  F.  Akin,  of  (^rtersviUe,  and  Maddox. 
McC^amy  &  Shumate,  of  Dalton,  for  plaintiff* 
in  error.  C.  N.  King,  R.  N.  Steed,  and  H. 
li.  Anderson,  all  of  Cliatsworth,  W.  C.  Mar- 
tin and  Wm.  E.  Mann,  both  of  Dalton,  and 
Uttle,  Powell,  Smith  &  Goldstein,  of  Atlanta,, 
for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYI#ES,  P.  J.,  concurs.    HARWELL^  J.,. 

disqualified. 

(21  Ga.  App.  758> 

SAVANNAH  LIGHTING  CO.  v.  FIDELITT 
&  DEPOSIT  CO.  OF  MARYLAND. 

(No.  8364.) 

(Court  of  Aopeals  of  Georgia,  Division  No.  2: 

Feb.  19,  1918.    On  Motion  for  Rehearing, 

Feb.  27,  1918.) 

(ByHahue  by  the  Court.) 

1.  Contracts  ^s9264  —  Rescission  ~  Con> 
STBUCTioN  Contract — Conditions  Preced- 
ent—Engineers' Certificate. 
An  owner  of  property  employed  contractors 
to  erect  certain  buildings,  and  the  contract  pro-^ 
vided  that:  "7%e  contractor  further  agrees  that 
should  he  fail  to  at  any  time  provide  a  suffi- 
ciency of  competent  workmen,  machinery,  or 
materials,  or  that  should  the  progress  of  thi» 
work  at  any  time  be  such  as  would  result  in  his- 
failure  to  complete  the  work  upon  the  date  here- 
in agreed  upon,  of  which  conditions  the  engi- 
neers are  to  be  the  Judge,  the  owner  shall  have- 
the  right  to  require,  by  written  notice,  the  con- 
tractor to,  at  his  own  expense,  employ  such  adr 
ditional  labor,  machinery,  or  material  as  the  en- 
gineers may  direct  to  be  put  upon  the  work» 
The  contractor  further  agrees  that  should  he 
fail  to  provide  a  nnfiiriency  of  Isbor,  machinecy, 
or  proper  materials  within  five  (5)  days  of  suco 
notice,  or  should  he  fail  to  remove  rejected  ma- 
terials or  objectionable  employes,  as  hereinafter 
provided,  or  should  he  fail  to  comply  with  any 
other  requirements  of  this  agreement,  the  owner 
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shall  have  the  right,  after  five  (5)  days'  written 
notice,  to  cancel  this  contract"  Ueld,  under 
such  a  contract,  before  the  owner  would  be 
authorized  to  cancel  the  contract,  a  statement  or 
certificate  must  be  furnished  by  the  engineers 
that  in  their  opinion,  under  the  terms  of  the 
contract,  the  conditions  are  such  as  to  warrant 
the  cancellation. 

2,  Pbincipal  and  Subety  <8=>123(1)— Action 
ON  Contractor's  Bond  —  Conditions  Pbe- 
CEDENT — Notice. 

Where  contractors  give  a  bond  for  the  faith- 
ful performance  of  a  building  contract,  in  which 
it  is  provided  that:  "This  bond  is  executed  by 
the  surety  upon  the  following  express  conditions, 
which  shall  be  conditions  precedent  to  the  right 
of  the  owner  to  recover  hereunder:  The  owner 
shall  keep,  do,  and  perform  each  and  every,  all 
and  singular,  the  matters  and  .things  set  forth 
and  specified  in  said  contract,  to  be  by  the  own- 
er kept,  done,  and  performed  exclusively  at  the 
times  and  in  the  manner  as  in  said  contract 
specified.  The  said  surety  shall  be  notified  in 
writing  of  any  act  on  the  part  of  the  said  prin- 
cipals, or  their  agents  or  employes,  which  may 
involve  a  loss  for  which  the  said  surety  is  re- 
sponsible hereunder,  immediately  after  the  oc- 
currence of  such  act  shall  have  come  to  the 
knowledge  of  said  owner,  or  to  any  representa- 
tive duly  authorized  to  oversee  the  performance 
of  said  contract ;  and  a  registered  letter,  mailed 
to  the  president  of  said  surety,  at  its  princi- 
pal office  in  Baltimore  city,  Md.,  shall  be  the 
notice  required  within  the  meaning  of  this  bond" 
— held,  that  where  the  contract  is  abandoned  by 
the  contractors,  the  giving  of  notice  thereof  to 
the  surety  is  a  condition  precedent  to  a  recovery 
on  the  bond. 

3.  Principal  and  Surety  ^=»155  —  Action 
ON  Contractor's  Bond  —  Sutficiency  of 
Petition. 

The  petition  did  not  set  out  a  cause  of  ac- 
tion, and  the  demurrer  was  properly  sustained. 

Harwell,  J.,  dissenting. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  J.  L.  Kent,  Judge. 

Suit  by  the  Savannah  Lighting  Company 
against  the  Fidelity  &  Deposit  Company  of 
Maryland.  Demurrer  to  petition  sustained, 
and  petition  dismissed,  and  plaintiff  excepts. 
Affirmed. 

Adams  &  Adams,  of  Savannah,  for  plain- 
tiff in  error.  Garrard  &  Gazan  and  Oliver  & 
Oliver,  all  of  Savannah,  for  defendant  In  er- 
ror. 

BLOODWORTH,  J.  The  Savannah  Light- 
ing Company  entered  into  a  written  contract 
with  Lightman,  McDonald  &  Co.,  under  which 
the  latter  were  to  build  "additions  to  power 
station  and  substation"  of  the  farmer.  A 
bond  for  the  faithful  performance  of  the 
contract  was  given  by  the  contractors  with 
the  Fidelity  &  Deposit  Company  of  Maryland 
as  surety.  The  qwner  contended  that  the 
contractors  violated  certain  conditions  of  the 
contract,  and  it  brought  suit  against  the 
surety  company,  on  the  bond.  A  demurrer 
to  the  petition  was  sustained,  and  the  plain- 
tiff excepted. 

[1]  1.  The  contract  between  the  owner  and 
the  contractor  is,  by  the  express  terms  of  the 
bond,  made  a  part  thereof,  and  both  instru- 
ments must  be  construed  together.    Thus  con- 


struing them,  the  surety  company  is  liable  to 
suit  imder  each  of  at  least  two  conditions: 
The  one  upon  cancellation  of  the  contract  un- 
der the  stipulations  thereof  hereinafter  set 
out — the  cancellation  to  be  upon  the  initia- 
tive of  the  owner;  the  other  the  abandon- 
ment of  the  contracj^  which  would  be  the  vol- 
untary act  of  the  contractors.  The  demur- 
rer which  was  sustained  was  as  follows : 

'^First  The  petition  as  amended  is  not  8uj£- 
cient  in  law. 

"Second.  The  petition  as  amended  fails  to 
show  that  the  notices  of  October  1st  and  Octoher 
8th  were  given  upon  the  judgment  of  the  engi- 
neers, as  required  by  the  contract. 

"Third.  The  petition  as  amended  fails  to  show 
that  any  notice  was  given  to  the  surety  of  plain- 
tiff *s  contention  that  the  contractor  had  aban- 
doned the  contract,  as  required  by  the  condition 
in  the  bond  that  'the  said  surety  shall  be  noti- 
fied in  writing  of  any  act  on  the  part  of  the 
said  principals,  or  their  agents  or  employes, 
which  may  involve  a  loss  lor  which  the  said 
surety  is  responsible  hereunder,  immediately  aft- 
er the  occurrence  of  such  act  shall  have  come  to 
the  knowledge  of  said  owner,  or  to  any  represent- 
ative duly  authorized  to  oversee  the  perform- 
ance of  said  contract;  and  a  registered  letter, 
mailed  to  the  president  of  said  surety  at  its 
principal  office  in  Baltimore  city,  Md.,  shall  be 
the  notice  required  within  the  meaning  of  this 
bond.' " 

It  i^ill  be  seen  that  the  defendants  insist 
that  the  cancellation  was  of  no  effect,  be- 
cause the  notices  given  (the  substance  of 
each  of  which  is  hereinafter  copied)  were  not 
based  upon  the  certificate  of  the  engineers, 
as  provided  by  the  contract,  and  that  no  no- 
tice whatever  was  given  that  the  contract 
had  been  abandoned,  and  that  one  or  the  oth- 
er of  these  two  conditions  must  be  complied 
with  before  there  can  be  a  recoyery;  the 
character  of  the  notice  required  as  a  condition 
of  recovery  being  dependent  upon  whether 
the  suit  is  brought  because  the  contract'  is 
canceled,  or  because  it  is  abandoned.  In 
this  case  another  issue  is  presented — wheth- 
er one  can  give  notice  of  cancellation,  con- 
struct his  petition  on  this  theory,  and  then 
amend  and  recover  on  the  ground  that  the 
contract  had  been  abandoned.  Just  here  we 
call  attention  to  the  entirely  different  results 
that  follow  from  a  cancellation  of  the  can- 
tract  and  from  the  abandonment  thereof. 

In  the  event  of  cancellation  the  provision 

applicable  is  as  follows: 

"The  contractor  further  agrees  that  in,  the 
event  of  the  annulment  of  this  contract,  as 
above  provided,  the  owner  shall  have  the  right 
to  enter  upon  the  premises  and  take  possession, 
for  the  purpose  of  completing  the  work  under 
this  contract,  of  all  materials,  ^ools,  and  ap- 
pliances thereon  belonging  to  the  contractor,  and 
to  employ  any  other  person  or  persons  to  finish 
the  work  herein  provided  for,  and  to  provide 
all  the  materials  necessary  therefor.  Upon  such 
notice  of  cancellation  being  given,  all  payments 
to  the  contractor  under  this  contract  shall  cease, 
and  all  moneys  due  or  to  become  due  the  con- 
tractor shall  be  retained  by  the  owner  until 
final  completion  and  acceptance  of  the  work. 
The  cost  of  all  labor,  machinery,  and  materials 
provided  by  the  owner  for  any  of  the  purposes 
of  this  section,  including  the  extra  cost  o£  in- 
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spectioo  and  superintendence,  concerning  which 
the  certificate  of  the  engineers  shall  be  final, 
shall  be  deducted  from  any  moneys  due  or  which 
may  become  due  tbe  contractor  under  this  con- 
tract, and  the  owner  shall  have  the  right  to 
recover  any  excess  of  such  costs  over  tbe  unpaid 
balance  remaining  on  account  of  said  con- 
tract   ♦    •    •" 

In  case  of  abandonment  the  bond  provides 
that: 

'*If  the  said  principals  shall  voluntarily  aban- 
don said  contract,  ♦  ♦  ♦  then  the  surety 
shall  have  the  right,  in  its  option,  to  assume 
the  said  contract  and  to  sublet  or  complete  the 
same,  and  if  said  contract  shall  be  assumed  by 
the  surety,  then  as  such  contract  is  duly  per- 
formed, any  reserve,  deferred  payments,  and  all 
other  moneys  provided  by  said  contract  to  be 
paid  to  the  principals,  shall  be  paid  to  the 
surety,  at  the  times  and  under  the  same  condi- 
tions as  by  the  terms  thereof  such  moneys  would 
have  been  paid  to  the  principals  had  the  con- 
tract been  dulv  performed  by  them.  And  if 
said  owner  shall  complete  or  relet  the  said  con- 
tract, then  any  forfeitures  pro\dded  in  said  con- 
tract against  the  principals  shall  not  be  opera- 
tive as  against  the  surety,  but  all  reserves,  de- 
ferred payments,  and  aU  other  moneys  provided 
in  said  contract,  which  would  have  been  paid  to 
tbe  principals  had  they  completed  the  contract 
in  accordance  with  its  terms,  shall  be  credited 
upon  claim  the  said  owner  may  make  upon  said 
surety." 

Having  before  us  the  above,  let  us  con- 
sider tirst  the  conditions  upon  which  the  con- 
tract may  be  canceled  as  stated  in  the  con- 
tract, in  connection  with  the  notices  given, 
tbe  petition,  and  ground  2  of  the  demurrer. 
This  portion  of  the  contract  is  as  follows: 

'*The  contractor  further  agrees  that  should  he 
fail  to  at  any  time  provide  a  sufficiency  of  com- 
petent workmen,  machinery,  or  materials,  or 
that  should  the  progress  of  this  work  at  any 
time  be  such  as  would  result  in  his  failure  to 
complete  the  work  upon  the  date  herein  agreed 
upon,  of  which  conditions  the  engineers  are  to 
be  the  judge,  the  owner  s^all  have  the  right  to 
require,  by  written  notice,  the  contractor  to,  at 
his  own  expense,  employ  such  additional  labor, 
machinery,  or  material  as  tiie  engineers  may 
direct  to  oe  put  upon  the  work.  The  contractor 
further  agrees  that  should  he  fail  to  provide  a 
sufficiency  of  labor,  machinery  or  proper  materi- 
als within  five  (5)  days  of  such  notice,  or  should 
be  fail  to  remove  rejected  materials  or  objection- 
able employes,  as  hereinafter  provided,  or  should 
he  fail  to  comply  with  any  other  requirements 
of  this  agreement,  the  owner  shall  have  the  right 
after  five  (5)  days'  written  notice  to  cancel  this 
contract." 

The  farther  provisions  in  reference  to  can- 
cellation of  the  contract  are  hereinbefore  set 
out  In  that  portion  of  this  opinion  which  re- 
fers to  t^e  "results  that  follow  from  can- 
cellation of  the  contract,"  and  attention  is 
directed  thereto. 

The  owner,  evidently  acting  upon  these 
provisions,  sought  to  cancel  the  contract,  for 
on  October  1,  1914,  he  wrote  to  the  contrac- 
tors and  sent  a  copy  of  his  letter  to  the  sure- 
ty company,  and  in  this  letter  said: 

"We  inclose  herewith  a  copy  of  letter  of  even 
date  received  from  the  Scoficld  B2ngineering  Com- 
pany, our  consulting  engineers.  •  •  ♦  This 
letter  also  certifies  as  to  the  extension  in  time 
allowed  account  of  delays  for  which  you  were 
not  responsible  and  because  of  these  additions. 


This  will  confirm  the  instructions  given  ^ou 
by  them,  •  •  •  and  the  extension  in  time 
stated  in  their  letter.  No  work  on  your  con- 
tract having-  been  done  since  September  2lst, 
please  takc^  notice  that  unless  you  or  your  sure- 
ty shall  within  five  days  from  date  hereof  re- 
sume work  with  such  labor,  equipment,  and  ma- 
terial as  to.  in  the  judgment  of  tJie  engineers, 
insure  completion  within  the  timo  now  granted 
you,  your  contract  shall  become  canceled,  and 
we  shall  take  possession  for  the  purpose  of 
completing  the  work  as  provided  in  the  con- 
tract." 

On  October  8,  1914,  the  owner  gave  to  the 

contractors  and  the  surety  company  another 

notice,  as  follows: 

"In  accordance  with  the  provisions  of  your 
contract  for  additions  to  our  main  and  substa- 
tions, dated  May  21,  1914,  we  hereby  cancel  the 
same  by  reason  of  the  failure  to  resume  work,  as 
notified  you  on  October  1,  1914,  and  have  tak- 
en possession  of  work,  for  tbe  purpose  of  build- 
ing the  same  on  your  account" 

It  will  be  noticed  that  neither  of  these  let- 
ters nor  notices  contained  any  statement  that 
this  action  is  taken  upon  the  advice,  opin- 
ion, or  certificate  of  the  engineers.  For  this 
reason  it  is  insisted  by  defendant  that  these 
notices  are  insufiScient  to  authorize  a  can- 
cellation of  the  contract;  that  under  them 
the  owner  had  no  right  to  cancel  the  contract 
and  take  diarge  of  the  work  and  complete  it. 

Where  there  is  such  a  contract  and  bond 
as  in  the  instant  case,  the  contract  cannot 
be  canceled  by  the  owner,  unless  the  cancel- 
lation is  based  upon  some  action  or  notice 
in  reference  thereto  by  the  engineers.  Gen- 
eral Supply  &  Construction  Co.  v.  Goelet,  149 
App.  Div.  80,  133  N,  Y.  Supp.  978;  Hoyt  v. 
Pomeroy,  87  Conn.  41,  86  Atl.  755.  The  head- 
note  in  133  N.  y.  Supp.,  supra,  is  as  follows: 

"Under  a  building  contract  which  permitted 
the  owner  to  terminate  the  contract  on  the  arch- 
itect certifying  that  failure  of  the  contractor  to 
comply  with  the  contract  warranted  termination, 
notice  by  the  owner  to  the  contractor  of  inten- 
tion to  take  charge  of  the  work  was  Ineffectual, 
in  the  absence  of  such  certificate." 

In  Hoyt  V.  Pomeroy,  supra,  as  reported  in 

86  Atl.  755  (87  Conn.  41),  the  first  headnote 

is  as  follows: 

"A  stipulation  in  a  building  contract  author- 
izing the  owner  to  terminate  the  contract  and 
complete  the  work,  on  certificate  of  the  archi- 
tect that  the  failure  of  the  contractor  to  proper- 
ly prosecute  the  work  justifies  it,  must  be  strict- 
ly construed,  and  the  architect  must  act  im- 
Eartially  on  his  own  judgment  and  must  express 
is  opinion  in  writing  that  there  is  sufficient 
ground  to  take  the  work  out  of  the  contractor's 
hands,  and  a  personal  letter  from  the  owner 
to  the  contractor  reciting  the  failure  of  the  con- 
tractor to  perform  the  contract  in  accordance 
with  the  specifications,  and  notifying  that  the 
owner  will  complete  the  work,  with  the  archi- 
tect's memorandum  *0.  K.,'  is  insufficient  to 
justify  the  owner  in  taking  possession  of  the 
premises  and  completing  the  work.'* 


ft 


See,  also,  Wilson  v.  Borden,  68  N.  J.  Law, 
627,  54  Atl.  815  (4) ;  White  v.  Mitchell,  30 
Ind.  App.  342,  65  N.  E.  1061  (1,  4). 

In  the  case  of  Southern  Mfg.  Co.  v.  Mosd 
Mfg.  Co.,  13  Ga.  App.  847,  81  S.  E.  263,  cited 
by  plaintiff  in  error,  the  court  said: 
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'The  stipulation  as  to  the  certificates  was  held 
to  be  a  condition  precedent  to  payment  under 
the  agreement  of  the  parties,  and  no  recovery 
could  bo  had  by  the  plaintiffs  unless  the  defend- 
ant had  waived  the  condition." 

We  must  keep  in  mind  the  fact  that  this 

suit  is  against  the  surety  company,  and  that: 

"The  sureties  on  the  bond  given  for  the  per* 
formance  of  a  building  contract  by  the  con- 
tractor are  bound  only  l^  the  express  terms 
of  their  contract,  and  have  a  right  to  stand  upon 
its  precise  terms."  Tally  y.  Parsons,  131  Gal. 
516(1),  63  Pac.  833. 

From  what  is  said  above  we  reach  the  fol- 
lowing conclusions:  (a)  The  notices  given  by 
the  owner  to  the  contractors  and  surety  com- 
pany on  October  3LBt  and  October  8th  were 
given  to  cancel  the  contract  under  the  provi- 
sions thereof,  showing  that  the  owner  then 
considered  the  contract  as  subsisting  and  not 
abandoned,  (b)  The  plaintiff,  having  under- 
taken to  cancel  the  contract,  was  bound  to 
do  so  in  strict  accordance  with  its  require- 
ments, (c)  One  of  these  requirements  was  a 
statement  or  certificate  from  the  engineers, 
but  the  plaintiff  failed  or  neglected  to  obtain 
such  a  certificate,  and  hence  there  was  a 
failure  upon  its  part  to  legally  cancel  the 
contract  (d)  Having  failed  to  legally  can- 
cel the  contract,  the  surety  cannot  be  held 
liable,  since  the  liability  of  the  surety  is 
measured  by  the  conditions  and  provisions 
of  the  contract  and  of  the  bond,  which  are 
to  be  construed  together  in  ascertaining  the 
duties  an<t  responsibilities,  rights  and  reme- 
dies of  the  surety,  (e)  The  second  ground 
of  the  demurrer  is  good. 

[2]  2.  Was  it  necessary  for  the  plaintiff  to 
give  to  the  surety  any  notice  of  the  abandon- 
ment of  the  work  by  the  contractors?  The 
bond  provides  as  follows: 

"Now,  therefore,  the  conditions  of  this  obliga- 
tion is  such,  that  if  the  said  principals  shall 
faithfully  perform  said  contract  on  their  part, 
according  to  the  terms,  covenants,  and  condi- 
tions thereof  (except  as  hereinafter  provided), 
then  this  obligation  shall  be  void;  otherwise 
to  remain  in  full  force  and  effect  This  bond 
is  executed  by  the  surety  upon  the  following 
express  conditions^  which  shall  be  conditions 
precedent  to  the  right  of  the  owner  to  recover 
hereunder:  The  owner  shall  keep,  do,  and  per- 
form each  and  every,  all  and  singular,  the  mat- 
ters and  things  set  forth  and  specified  in  said 
contract,  to  be  by  the  owner,  kept,  done,  and 
performed  exclusively  at  the  times  and  in  the 
manner  as  in  said  contract  specified.  The  said 
surety  shall  be  notified  in  writing  of  any  act 
on  the  part  of  the  said  principals,  or  their 
agents  or  employ^s^  which  may  involve  a  loss 
for  which  the  said  surety  is  responsible  here- 
under, immediately  after  the  occurrence  of  such 
act  shaU  have  come  to  the  knowledge  of  said 
owner,  or  to  any  representative  dul^  authorized 
to  oversee  the  performance  of  said  contract; 
and  a  registered  letter,  mailed  to  the  president 
of  said  surety,  at  its  principal  office  In  Balti- 
more dty,  Md.,  shall  be  the  notice  required  with- 
in the  meaning  of  this  bond." 

Clearly  the  act  of  abandonment,  leaving 
the  building  in  an  unfinished  state,  with  the 
probability  of  involving  the  surety  in  a  law- 
suit, is  an  act  on  the  part  of  the  contractors 
''which  may  involve  a  loss  for  which  the  sure- 


ty is  responsible."  Therefore  notice  to  the 
surety  of  abandonment  is  essential  to  recov- 
ery, for  this  notice  Is  provided  for  in  the 
bond  under  the  clause: 

"The  owner  shaU  keep,  do,  and  perform  each 
and  every,  all  and  singular,  the  matters  and 
things  set  forth  and  specified  in  said  contract, 
to  be  by  the  owner,  kept,  done,  and  performed 
exclusively  at  the  times  and  in  the  manner  as  in 
said  contract  specified." 

This  is  one  of  the  "express  conditions^' 
named  in  the  bond  "which  shall  be  conditi<»i8 
precedent  to  the  right  of  the  owner  to  re- 
cover hereunder."  The  plaintiff  insists  that 
no  such  notice  is  necessary,  and  cites  the 
case  of  Smith  &  Sons  v.  Jewell,  104  Md.  269, 
65  Atl.  6.  While  it  was  there  held  that  the 
contract^under  consideration  by  the  court  did 
not  contemplate  abandonment  by  the  contrac- 
tor, and  did  not  fall  v^thin  that  provision  of 
the  contract  which  refers  to  the  certificate 
of  the  engineer,  and  the  bond,  so  far  as  the 
record  shows,  contained  no  provlsicm  require 
ing  notice  In  case  of  abandonment,  yet  the 
fact  is  that  the  owner  actually  gave  the  sure- 
ty written  notice,  stating  that  the  contractor 
had  abandoned  the  work  and  that  the  owner 
would  hold  the  surety  financially  re^onslble 
for  losses,  delays,  or  other  expenses  connect- 
ed with  the  failure  pf  the  contractor  to  abide 
by  the  terms  of  the  contract,  and  the  court 
held  the  surety  liable  because  of  the  notice 
given  to  it.  By  reference  to  the  statement  of 
facts  contained  in  the  Jewell  Case  it  will 
be  seen  that  on  May  8th  the  owners  sent  a 
written  notice  to  Jewell  that,  as  he  had  re- 
fused to  furnish  the  necessary  labor  to  pros* 
ecute  the  work,  and  had  notified  plaintiffs 
of  his  intuition  to  abandon  it,  they  should 
proceed  on  Friday,  May  15th,  at  8  a.  m.,  to 
provide  the  necessary  labor  therefor,  at  the 
cost  of  the  contractor.  On  May  12th  the  own- 
ers sent  to  the  surety  company  a  copy  of  that 
notice,  adding  that  as  Jewell  had  failed  to 
comply  with  his  said  contract,  they  would 
proceed  to  complete  said  work  at  his  expense, 
holding  the  surety  company  on  its  bond.  On 
May  13th  a  second  written  notice  was  sent 
to  the  surety  company  by  the  owners,  stat- 
ing that  Jewell  had  abandoned  the  work,  and 
that  they  would  hold  the  surety  financially 
responsible  for  any  loss,  etc.,  connected  with 
the  contractor's  failure  to  abide  by  the  terms 
of  said  contract  In  the  case  at  bar  no  notice 
of  abandonment  was  given  by  the  owner  to 
the  surety  company.  In  the  case  of  Collins 
Co.  V.  Georgia  Hotel  Co.,  142  Ga.  703,  it  was 
stated  at  page  709  (83  S.  E.  660,  663)  that : 

"The  petition  alleged  that  the  contractor  did 
not  comply  with  the  contract  in  the  respects 
thus  dealt  with,  bnt  abandoned  the  work,  that 
the  architects  gave  the  certificate  provided  for 
by  the  contract,  and  the  owner  notified  the  con- 
tractor." 

Counsel  for  the  plaintiff  in  error  dte  also 
the  case  of  Heidbrlnk  v.  SchaCEner,  147  Mo. 
App.  632,  127  S.  W.  4ia  An  examination 
of  the  bond  given  in  that  case  will  show  that 
it  made  no  provision  for  notice  to  the  surety 
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in  the  event  of  abandonment;  and,  so  far  as 
the  report  of  the  case  shows,  there  Is  no 
such  provision  in  the  contract.  On  the  con- 
trary, the  bond  contained  a  provision  that 
the  signers  thereof  actcnowledged  themselves 
**to  be  bound  unconditionally  for  the  faith- 
ful performance  of  said  contract"  In  the 
opinion  in  that  case  the  statement  Is  made 
that  *'it  is  plain  the  contingency  of  abandon- 
ment by  the  contractor  was  not  provided 
against."  In  the  instant  case  abandonment 
was  provided  against  by  the  express  terms  of 
the  bond,  and,  under  the  provisions  of  the 
bond,  when  the  contract  was  abandoned  the 
surety  had  the  option  to  "assume  the  said 
contract  and  to  sublet  or  complete  the  same," 
and,  tf  assumed  and  duly  performed,  ''any 
reserve,  deferred  payments,  and  all  other 
moneys  provided  by  said  contract  to  be  paid 
to  the  principals  shall  be  paid  to  the  surety." 
This  is  a  valuable  right,  and  to.  deprive  the 
surety  of  the  above  option  and  this  right 
without  notice  would  be  in  direct  and  abso- 
lute violation  of  the  terms  of  the  bond.  The 
plaintiff  having  absolutely  failed  to  give  any 
notice  of  "abandonment,"  we  hold  that  the 
third  ground  of  the  demurrer  is  good. 

[S]  3.  As  shown  above,  the  plaintiff  gave 
notice  of  cancellation  only,  and  in  his  origi- 
nal petition  planted  his  case  squarely  upon 
the  ground  of  cancellation.  Neither  in  the 
petition  nor  in  the  amendment  of  January  4, 
1916,  did  the  plaintiff  make  any  reference  to 
"abandonment,"  and  we  hear  nothing  of 
abandonment  until  the  term  at  which  the 
case  was  tried.  The  notices  and  pleading  re- 
lied upon  to  show  abandonment  utterly  faU 
in  this  respect,  and  refer  only  to  cancellation. 
Attention  is  directed  to  the  fact  that  the 
letter  of  October  1st  puts  the  contractors 
and  the  surety  on  notice  that  the  time  has 
been  extended  for  completing  the  work,  and 
also  notified  them  that,  unless  certain  things 
named  in  the  letter  were  done  within  five 
days,  "your  contract  shall  become  canceled, 
and  we  shall  take  possession  for  the  purpose 
of  completing  the  work  as  provided  in  the 
contract"  This  letter  plainly  shows  that 
the  plaintiff  had  no  reference  to  an  abandon- 
ment of  the  contract,  for  it  calls  attention  to 
the  extension  of  time  granted,  and  the  words, 
"take  possession  for  the  purpose  of  comjplet- 
ing  the  work  as  provided  in  the  contract," 
are  practically  the  same  as  those  in  that 
portion  of  the  contract  which  provides  for 
cancellation. 

^is  shows  that  the  plaintiff  considered 
the  letters  as  referring  to  cancellation,  and 
not  abandonment,  and  it  so  treated  them  in 
preparing  the  petition.  Note  also  that  the 
letter  of  October  8th  says: 

"In  accordance  with  the  provisions  of  your 
contract,  ♦  ♦  ♦  we  hereby  cancel  the  same, 
*  *  *  and  have  taken  possession  of  work  for 
the  purpose  of  building  the  same '  on  year  ac- 
count" 

This  the  owner  had  the  absolute  right  to 
do  under  the  contract,  if  it  was  legally  can- 


celed, but  if  the  contract  was  abandoned, 
the  owner  had  no  such  right  until  after  the 
surety  had  exercised  its  option  "to  assume 
the  said  contract  and  to  sublet  or  complete 
the  same." 

Though  counsel  for  the  plaintiff  in  error 
earnestly  insist  that  the  petition  as  original- 
ly drawn  based  the  right  of  recovery  upon 
the  abandonment  of  the  contract  by  the  con- 
tractors, the  petition  itself  will  not  support 
this  contention,  and  the  court  will  look  to  the 
petition  in  its  entirety,  Including  the  letters 
of  October  1st  and  October  8th,  which  are  a 
part  thereof,  to  determine  its  nature.  Under 
a  well-recognized  principle,  the  petition  will 
be  construed  most  strongly  against  the  party 
in  whose  favor  it  is  drawn.  We  think  the 
petition  clearly  shows  that  it  is  based  upon 
an  attempted  cancellation, of  the  contract  by 
the  owner  in  pursuance  of  and  in  accordance 
with  the  provisions  of  the  contract,  and  not 
upon  abandonment  by  the  contractor,  as 
provided  in  the  bond.  Having  elected  thus 
to  proceed  and  having  failed  to  give  any  no- 
tice of  abandonment,  and  the  petition  failing 
to  show  any  such  notice,  we  think  the  peti- 
tion fails  to  set  out  a  cause  of  action,  and 
that-  the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

BBOYLES,  P.  J.,  concurs. 

HARWELL,  J.  (dissenting).  To  the  origi- 
nal petition  the  defendant  demurred  in  writ- 
ing, on  the  ground  that  it  was  insufficient  in 
law,  and,  after  the  judge  had  announce  that 
he  would  sustain  the  demurrer,  the  plaintiff 
amended  the  petition.  The  defendant  then 
demurred  orally  upon  the  following  grounds: 
(1)  The  petition  as  amended  is  not  sufficient 
in  law.  (2)  The  petition  as  amended  fails  to 
show  that  the  notices  of  October  1st  and 
October  8th  were  given  upon  the  judgment 
of  the  engineers,  as  required  by  the  con- 
tract (3)  The  petition  as  amended  fails  to 
show  that  any  notice  was  given  to  the  surety 
of  plaintiff's  contention  that  the  contractor 
had  abandoned  the  contract,  as  required  by 
the  condition  in  the  bond  that: 

"The  said  surety  company  shall  be  notified  in 
writing  of  any  act  on  the  part  of  the  said  prin- 
cipals, or  their  agents  or  employes,  which  may 
involve  a  loss  for  which  the  said  surety  is  re- 
sponsible hereunder,  immediately  after  the  oc- 
currence of  such  act  shall  have  come  to  the 
knowledge  of  said  owner,  or  to  any  representa- 
tive duly  authorized  to  oversee  the  performance 
of  said  contract;  and  a  registered  letter,  mailed 
to  the  president  of  said  surety  at  its  principal 
ofiice  in  Baltimore  city,  Md.,  shall  be  the  no- 
tice required  within  the  meaning  of  this  bond." 

The  court  sustained  the  demurrer  and  dis- 
missed the  petition. 

Did  the  petition  as  amended  fail  to  set  out 
a  cause  of  action,  in  that  it  failed  to  show 
that  the  notices  of  October  1st  and  October 
8th  were  given  upon  the  judgment  of  the 
engineers?  In  passing  upon  this  question,  it 
will  be  necessary  to  consider  certain  clauses 


118 


d5  SOUTHEASTERN  REPORTER 


(6lU 


of  the  co&tract  between  the  owner  and  the 
contractors,  as  follows: 

**The  contractor  further  agrees  that  should  he 
fail  to  at  any  time  provide  a  sufficiency  of  com- 
petent workmen,  machinery,  or  materials,  or 
that  should  the  progress  of  this  work  at  any 
time  be  such  as  would  result  in  his  failure  to 
complete  the  work  upon  the  date  herein  agreed 
upon,  of  which  conditions  the  engineers  are  to  be 
the  judge,  the  owner  shall  have  the  right  to  re- 
quire, by  written  notice,  the  contractor  to,  at 
his  own  expense,  employ  such  additional  labor, 
machinery,  or  material  as  the  engineers  may  di- 
rect to  be  put  upon  the  work. 

'^The  contractor  further  agrees  that  should  he 
fail  to  provide  a  sufficiency  of  labnr,  machinery, 
or  proper  materials  within  five  days  of  such  no- 
tice, or  should  he  fail  to  remove  rejected  mate- 
rials or  objectionable  employes,  as  hereinafter 
provided,  or  should  he  fan  to  comply  with  any 
other  requirements  of  this  agreement,  the  owner 
shall  have  the  right,  after  five  days'  written  no- 
tice, to  cancel  this  contract. 

'*The  contractor  further  agrees  that  in  the 
event  of  the  annulment  of  this  contract,  as 
above  provided,  the  owner  shall  have  the  right 
to  enter  upon  the  premises  and  take  possession, 
for  the  purpose  of  completing  the  work  under 
this  contract,  of  all  materials,  t6ols,  and  appli- 
ances thereon  belonging  to  the  contractor,  and 
to  employ  any  other  person  or  persons  to  finish 
the  work  herein  provided  for,  and  to  provide  all 
the  materials  necessary  therefor." 

It  is  well  to  keep  in  mind  that  the  plaintiff 

amended  his  petition  by  alleging  that: 

"On  the  21st  day  of  September  the  principals, 
Lightman,  McDonald  &  Co.,  wrongfully  aban- 
doned the  said  ccmtract  and  the  work  thereon, 
and  wrongfully  refused  to  proceed  with  said 
contract  or  to  continue  work  thereon,  and 
wrongfully  abandoned  the  premises  of  petition- 
er on  which  they  were  working,  and  thus  made 
it  necessary  for  your  petitioner  to  take  charge 
of  and. complete  the  work,  which  your  petition- 
er did  do." 

No  exception  was  taken  by  the  defendants 
to  the  allowance  of  the  amendment,  and 
therefore  the  pleading  stands  before  the  court 
as  amended,  and  the  question  is  whether  the 
demurrer  to  the  petition  as  amended  should 
have  been  sustained  upon  either  of  the  three 
grounds  of  the  oral  demurrer.  The  clause  of 
the  contract  upon  which  the  defendant  relies 
does  not  attempt  to  deal  with  abandonment 
of  the  work  by  the  contractor.  In  fact,  in  the 
contract  between  the  owner  and  the  contrac- 
tor there  is  no  provision  dealing  with  the 
question  of  abandonment  The  clause  upon 
which  the  defendant  relies,  in  contending 
that  the  judgment  of  the  engineers  should 
have  been  obtained  before  the  notices  were 
sent,  provides  that  the  contractor  agrees 
that: 

•'Should  he  fail  to  at  any  time  provide  a  suf- 
ficiency of  competent  workmen,  machinery,  or 
materials,  or  should  the  progress  of  this  work 
at  any  time  be  such  as  would  result  in  his 
failure  to  complete  the  work  upon  the  date 
herein  agreed  upon,  of  which  conditions  the  en- 
gineers are  to  be  the  judge,  the  owner  shall  have 
the  right  to  require,  by  written  notice,  the  con- 
tractor to,  at  his  own  expense,  employ  such  ad- 
ditional labor,  machinery,  or  material,  as  the 
engineers  may  direct  to  be  put  upon  the  work." 

A  fair  construction  of  this  clause  means 
that  the  judgment  of  the  engineers  shall  be 
invoked  when,  in  the  opinion  of  the  owner, 


there  is  an  insufllciency  of  competent  work- 
men, machinery,  or  materials,  or  the  progress 
of  the  work  at  any  time  would  result  in  the 
failure  of  the  contractor  to  complete  it  with- 
in the  date  agreed  upon.  It  evidently  con- 
templates that  the  work  is  in  progress,  that 
the  contractors  are  still  at  work  upon  the 
Job,  and  if  the  owner  thinks  that  they  are 
making  insufficient  progress,  then  he  may  re- 
quest the  judgment  of  the  engineers,  and  if  in 
their  opinion  there  is  an  insufficiency  of 
workmen,  etc,  or  the  contractors  are  not 
making  such  progress  as  will  probably  result 
in  its  completion  upon  the  date  agreed  upon, 
then  he  may  give  the  written  notices  requir- 
ing them  to  put  additional  labor,  machinery, 
and  material  on  the  work.  It  would  be  ab- 
surd to  say  that  the  judgment  of  the  engi- 
neers should  be  obtained' in  order  to  deter- 
mine whether  or  not  the  contractors  would 
likely  complete  it  with  the  workmen  and  ma- 
terials being  used  on  the  job  within  the  date 
agreed  upon,  when  the  contractors  have  com- 
pletely abandoned  the  work.  Abandonment, 
of  course,  means  that  they  have  quit  the 
work  efatirely;  that  they  do  not  expect  to 
complete  it,  or  will  not  attempt  to  complete 
it.  In  construing  a  contract  the  court  should 
seek  to  effectuate  the  intention  of  the  parties 
making  it,  and  should  ascertain  that  inten- 
tion from  the  language  employed  in  the  in- 
strument itself.  This  court  has  said  that 
contracts  like  that  in  the  instant  case,  which 
is  substantially  one  of  fidelity  insurance,  are 
to  be  governed  by  the  rules  applicable  to  in- 
surance companies,  and  when  the  contract  is 
fairly  susceptible  of  two  constructions,  one 
favorable  and  one  unfavorable  to  the  indem- 
nity company,  the  latter  is  to  be  adopted.  It 
is  a  familiar  rule  of  law  that  ambiguities  are 
to  be  construed  most  strongly  against  the  in- 
surer. John  Church  Co.  v.  -iEtna  Indemnity 
Co.,  13  Ga.  App.  831,  80  S.  B.  1093 ;  Hall  v. 
Gen.  Accident  Assur.  Corp.,  16  Ga.  App.  74, 
85  S.  E  600;  American  Surety  Co.  v.  Pauly, 
170  U.  S.  133,  144,  18  Sup.  a.  552,  42  L.  Ed.' 
977;  Home  Savings  Bank  of  Columbus  v. 
Mass.  Bonding  &  Ins.  Co.,  19  Ga.  App.  352, 
362,  91  S.  E.  494,  and  citations.  The  contract 
or  the  bond  contains  nothing  that  requires 
the  certificate  or  judgment  of  the  engineers 
where  the  contract  is  abandoned  by  the  con- 
tractor. In  Heidbrink  v.  Schaffner,  147  Mo. 
App.  632,  127  S.  W.  418,  the  Missouri  court 
holds  that  a  building  contract,  providing  tliat 
the  owner,  on  a  certificate  by  the  architect  of 
the  contractor's  failure  to  perform  any  of  the 
agreements,  may  on  three  days'  notice  ter- 
minate the  contract  and  complete  the  work, 
and  that  the  expense  incurred  by  the  owner 
shall  be  certified  by  the  architect,  whose  cer- 
tificate shall  be  conclusive,  does  not  provide 
against  the  contingency  of  abandonment  of 
the  work  by  the  contractor,  and  where  the 
contractor  abandons  the  work,  the  owner 
may  complete  it  without  obtaining  the  ar- 
chitect's certificate;   the  word  "agreements" 
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being  synonymous  with  the  word  **stipula- 
Uons."    In  the  opinion  In  that  case  it  is  said: 

"We  accede  to  the  propoBition  asserted  by 
comisel  for  defendants  that  a  stipulation  for  the 
certificate  of  an  architect  about  whether  breach- 
es of  a  contract  have  occurred  or  payments  are 
due  under  it,  or  any  like  matter,  requires  the 
party  who  seeks  damages  for  a  breach  embraced 
m  the  stipulation  to  allege  and  proye  a  certifi- 
cate was  given." 

But  the  court  goes  on  to  observe  that  stip- 
ulations of  this  sort  as  to  certificates  from  an 
engineer  do  not  apply  where  the  contractor 
has  abandoned  the.  contract  and  the  suit  is 
brought  on  his  bond;  and  it  is  stated  that 
"this  conclusion  was  announced  in  a  case  on 
an  identical  bond  and  contract  in  Fuller  v. 
Doyle  [C.  C]  87  Fed.  687,  692."  See,  also, 
El  Paso  &  S.  W.  R.  E.  t.  Eichel  &  Weikel 
<Tex.  Civ.  App.)  130  S.  W.  948;  Doyn  v. 
Ebbesen,  72  Wis.  284.  39  N.  W.  535. 

In  the  ease  of  Henry  Smith  &  Sons  v.  Jew- 
ell, 104  Md.  269,  65  Atl.  6,  the  contract  pro- 
vided that  if  the  contractor  should  fail  to 
supply  a  sufficiency  of  skilled  workmen,  or 
fall  in  the  performance  of  any  of  his  agree- 
ments, the  owner -might,  on  receiving  a  cer- 
tificate of  the  architect  to  that  effect,  provide 
labor  and  deduct  the  cost  thereof,  and  if  the 
architect  should  certify  that  the  contractor's 
failure  was  sufficient  ground  for  such  action, 
the  owner  might  terminate  the  employment 
and  complete  the  work  at,the  expense  of  the 
contractor.  The  court  held  that  this  lan- 
guage did  not  apply  to  the  abandonment  of 
the  contract  by  the  contractor,  and  that  on 
the  contractor,*  voluntarily  and  without  ex- 
cuse, abandoning  the  work,  whether  nearly 
completed  or  not,  the  owner,  on  giving  notice 
to  him  and  his  surety  of  his  purpose  to  com- 
plete the  work,  was  entitled  to  recover  from 
them  the  difference  between  the  reasonable 
cost  of  completing  the  work  and  the  balance 
of  the  unpaid  contract  price,  without  secur- 
ing the  architect's  certificate  called  for  in  the 
cmitract.  See,  also,  Fuller  y.  Doyle,  supra; 
Bl  Paso,  etc.,  supra ;  Doyn  v.  Bbbesen,  supra. 
In  Mallard  Stacy  C6.  v.  Moody,  105  Ga.  404, 
31  S.  E.  47,  it  was  said: 
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'It  is  usual  to  constitute  the  engineer  a  ref- 
eree as  to  the  meaning  of  the  plans  and  specifi- 
cations which  are  his  own  invention  and  handi- 
work, a  certain  construction  of  which  is  neces- 
sary to  the  proper  erection  and  completion  of 
the  works.  His  powers  cannot  be  enlarged  by 
implication,  but  they  will  be  confined  strictly 
within  the  terms  of  the  contract" 

The  original  petition  practically  charges  an 
abandonment  of  the  work  by  the  contractors. 
It  alleges  that  the  "principals,  wrongfully 
and  in  violation  of  their  contract,  discontin- 
ued the  work  contemplated  by  the  contract, 
and  did  not  do  any  work  thereon  after  Sep- 
tember 21,  1014."  Accordingly,  the  lighting 
company  on  October  1st  notified  the  contrac- 
tors that  unless  "you  or  your  surety  shall, 
within  five  days  from  the  date  hereof,  re- 


T  sume  work,"  etc.,  "your  contract  shall  be- 
come canceled,  and  we  shall  take  possession 
for  the  purpose  of  completing  the  work  as 
provided  in  the  contract"  While  this  lan- 
guage does  not  use  the  word  "abandon,"  it 
substantially  charges  an  abandonment  of  the 
contract  ^e  amendment  filed  by  the  plain- 
tiff, which  has  already  been  set  out,  distinctly 
alleged  an  abandonment  of  the  work  by  the 
contractor,  and  we  are  now  dealing  with  the 
petition  as  amended.  I  think,  therefore,  that 
under  the  contract  and  the  bond,  no  certifi- 
cate or  judgment  of  the  engineers  was  re- 
quired, when  the  contractor  abandoned  the 
work,  but  that  the  lighting  comi>any  might 
proceed  to  give  notice  to  the  surety  of  such 
default  on  the  part  of  the  contractor,  and  in 
order  that  the  surety  might  exercise  the  op- 
tion which  it  had,  of  completing  the  work, 
or  might  take  such  steps  as  it  might  think 
necessary  in  order  to  protect  itself,  and  upon 
the  failure  of  the  surety  company  to  take 
possession  and  complete  the  work,  the  light- 
ing company  might  proqeed  to  do  so. 

We  oome  now  to  the  second  proposition: 
The  third  ground  of  the  oral  demurrer  charg- 
es that  the  petition  failed  to  show  that  any 
notice  was  given  to  the  surety  of  the  plain- 
tiff's contention  that  the  contractors  had 
abandoned  the  contract,  as  required  by  the 
condition  in  the  bond  that  the  surety  "shall 
be  notified  in  writing  of  any  act  on  the  part 
of  the  said  principals,  or  their  agents  or  em- 
ployes, which  may  Involve  a  loss  for  which 
the  said  surety  is  responsible,"  etc  The  no- 
tices have  already  been  referred  to.  They 
were  given  on  October  1st  and  October  8th. 
The  letter  of  October  1st  was  mailed  to  the 
contractor,  and  a  copy  of  it  also  mailed  to  the 
surety  company,  by  registered  mall.  This 
letter  addressed  to  the  contractor  stated: 

"No  work  on  your  contract  havin£[  been  done 
since  September  21st,  please  take  notice  that  un- 
less you  or  your  surety  shall  within  five  days 
from  date  hereof  resume  work  with  such  labor, 
equipment,  and  material  as  to,  in  the  judgment 
of  the  engineers,  insure  completion  within  the 
time  now  granted  you,  your  contract  shall  be- 
come canceled,  and  we  shall  take  possession  for 
the  purpose  of  completing  the  work  as  provided 
in  the  contract'* 

This  was  followed  by  the  letter  of  October 
8th,  a  copy  of  which  was  also  mailed  to  the 
surety  company,  in  which  both  parties  were 
informed  that,  in  accordance  with  the  provi- 
sions of  the  contract,  the  owner  thereby  can- 
celed the  contract  by  reason  of  the  failure  to 
resume  work  as  previously  notified,  and  had 
taken  possession  of  the  work  for  the  purpose 
of  completing  the  same  on  the  contractor's 
account  The  clause  of  the  bond  which  pro- 
vides for  notice  simply  says  that  the  surety 
"shall  be  notified  in  writing  of  any  act  on 
the  part  of  the  sa^d  principals,  or  their 
agents  or  employes,  which  may  Involve  a 
loss  for  which  the  said  surety  is  responsible 
hereunder,  immediately  after  the  occurrence 
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of  such  act  shall  bave  come  to  the  knowledge 
of  said  owner."  It  is  Immaterial,  it  seems 
to  the  writer,  wliether  the  notices  were  given 
upon  the  right  or  the  wrong  theory,  if  they 
were  a  substantial  compliance  with  the 
clause  in  the  bond  requiring  notice  to  the 
surety  company  of  any  act  on  the  part  of 
the  principal  which  might  inyolve  a  loss  to 
the  surety.  The  writer  thinks  that  the  no- 
tice given  was  a  sufficient  compliance  with 
that  clause  in  the  bond  quoted  above  to  put 
the  surety  company  on  notice  that  the  con- 
tractors had  discontinued  the  work  since 
September  2l8t,  and  that  it  would  treat  such 
discontinuance  as  an  abandonment  of  the 
work.  It  notified  the  surety  company  that 
the  owner  would  give  them  five  days  after 
October  1st  in  which  to  resume  the  work, 
and  that  at  the  end  of  that  time  if  they  did 
not  resume  the  work,  that  the  owner  would 
take  possession  and  complete  it.  This  noti- 
fied the  surety  company  that  the  owner 
would,  five  days  after  October  1st,  treat  the 
failure  of  the  contractors  to  resume  work  as 
an  abandonment  of  the  work,  and  gave  the 
surety  company  an  opportunity  at  its  option 
to  assume  the  contract  and  sublet  or  com- 
plete it,  as  provided  in  the  bond  in  the  event 
of  abandonment  It  certainly  put  the  com- 
pany on  notice  of  this  act  on  the  part  of  the 
principal,  which  might  involve  a  loss  to  the 
surety  company,  and  that  is  all  that  the  no- 
tice required — ^i.  e.,  to  notify  them  of  any 
act  on  the  part  of  the  principal  which  might 
involve  a  loss  to  the  surety  company.  It  is 
true  that  a  clause  in  the  bond  says  that  if 
the  principal  shall  voluntarily  abandon  the 
contract,  the  surety  shall  have  the  right  at 
its  option  to  assume  the- contract  or  to  sublet 
or  complete  the  same,  but  by  this  notice  the 
surety  company  was  not  deprived  of  this 
right.  The  notice  in  fact  called  on  the  con- 
tractor or  the  surety  company  to  resume 
work  on  the  Job.  The  surety  company  had 
eight  days  after  the  notice  was  given  in 
which  to  exercise  this  option,  if  it  desired  to 
do  sa  How  could  the  owner  have  put  the 
surety  company  upon  notice  more  specifically 
and  definitely  than  it  did?  It  noUfied  the 
surety  of  the  discontinuance  of  the  work  by 
the  principal ;  It  called  on  the  surety  to  re- 
sume work  within  a  certain  time,  and,  in 
effect,  -if  not  in  exact  language,  notified  the 
surety  that  a  further  discontinuauce  would 
be  treated  as  abandonment ;  it  certainly  put 
the  surety  upon  notice  that  this  default  on 
the  part  of  the  principal  might  involve  the 
surety  in  a  loss.  The  notice  simply  stated 
the  facts  to  the  surety  company,  and  that  is 
all  that  the  clause  in  the  bond  with  refer- 
ence to  the  notice  required.  I  think,  there- 
fore, that  the  allegations  in  the  petition  on 
the  question  of  notice  to  the  surety  company 
were  sufilcicnt  to  withstand  the  attack  made 
by  the  demurrer,  and  to  take  the  case  to  a 


jury,  and  that  the  court  erred  In  sustaining 
the  d^nurrer,  and  in  dismissing  the  petition. 

On   Motion   for  Rehearing; 
PER  CURIAM.    Rehearing  denied. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur.     HARWELL,  J.,  dissents^ 

(109  s.  C.  29) 

ROACH  V.  WII<LIAMS  et  ai    (No.  9878.) 

(Supreme  Court  of  South  Carolina.     Jan.  25» 

191&) 

1.  EvioENCB  ^=s>414  ->  Paboi.  Etidenck  — 
Showing  Date   of  Memobanoum. 

The  true  date  of  a  written  contract  may  be 
shown  by  parol ;  the  date  being  no  part  of  the 
instrument. 

2.  Evidence  ^b»400(2)  ^  Parol  JECvidencb^ 
Vabyino  Msmobandum  bt  Parol. 

A  contract  in  writing  for  the  sale  of  land^ 
consisting  of  an  order,  fur  $1  as  part  payment 
and  a  receipt  therefor,  as  such,  stating  balance 
of  consideration  and  date  due,  speaks  for  it- 
self and  cannot  be  varied  by  parol  evidence. 

3.  Appeal  and  Ebbob  ^=»970(1)— Review— 
Discretion  of  Coubt— Reception  of  Evi- 
dence. 

Whether  the  judge  shall  exclude  the  jury 
and  hear  testimony  that  he  may  pass  on  it» 
relevancy  is  within  his  discretion. 

4.  Appeal  and  Ebbob  ^=:>092(1)— Pbesenta- 
TioN  OF  Question  Below. 

Error  in  excluding  evidence  will  not  be  con- 
sidered on  appeal  where  the  record  does  not 
show  what  was  expected  to  be  proved  by  such 
evidence. 

Appeal  from  Common  Pleas  Circuit  Ck>urt 
of  York  County ;  Ernest  Moore^  Judge. 

Action  by  R.  F.  Roach  against  W.  Ia  Wil- 
liams and  another.  Judgment  for  plaintiff*, 
and  defendants  appeaL    Affirmed. 

John  R.  Hart,  of  York,  for  appellants.  J^ 
Harry  Foster,  of  Rock  HUl,  for  respondent. 

ERASER,  J.  The  appellants  and  the  re^ 
spondent  entered  into  this  contract: 

"Rock  Hill,  S.  a,  Feb.  19.  1913. 

•'For  value  received  (advertising,  etc,)  I  here- 
by make  and  constitute  R.  F.  Roach  agent  iA. 
fact  for  the  purpose  of  selling  the  following 
described  property,  to  wit:  .*227-acre  farm  on 
the  Clover  and  Rock  Hill  road,  known  as  the^ 
Dr.  L.  L.  Campbell  farm,  one  8-room  two-story 
house,  4  tenant  houses,  o  barns,  cowbam,  pas- 
tures, 3  wells,  2  springs.'  And  I  do  hereby 
authorize  said  R.  F.  Roach  to  sell  said  property 
at  the  price  of  not  less  than  forty  dollars  per 
acre,  payable  as  follows :  One-half  cash  balance 
in  two  years  at  8  per  cent,  on  deferred  pay- 
ments. Any  excess  that  may  be  obtained  over 
paid  price  to  be  equally  between  the  owner  and 
R.  F.  Roach.  And  I  hereby  authorize  posses- 
sion of  tho  said  property  to  be  given  upon  such, 
sale  however  to  any  contracts  of  lease  or  rent 
outstanding  at  the  date  of  such  sale. 

**Thi8  agreement  shall  continue  in  force  from 
the  19th  day  of  February,  1913,  to  the  Ist  day 
of  September.  1913,  and  during  said  time  this 
agreement  is  hereby  constituted  a  covenant  run- 
nmg  with  the  land  and  revocable  only  in  writing 
of  both  parties  interested  or  their  real  represen- 
tatives. Any  improvements  that  owners  desire 
to  make  that  will  change  the  price  most  be 
mutually  agreed  upon.    In  case  a  sale  is  made 
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of  any  pan  or  all  by  H.  F.  Roach,  or  by  any 
one  else,  during  the  life  of  this  agreement,  I 
hereby  agree  to  pay  to  K,  F.  Roach,  promptly 
after  sale  is  completed,  in  cash,  or  paper  satis- 
factory to  him  5  per  cent,  commission  on  the 
amount  sold  and  his  proportion  of  anir  excess 
that  may  be  made  on  said  sale  as  per  the  above 
agreement.  I  further  agree  to  refer  all  appli- 
cants for  the  property  to  the  said  R.  F.  Roach, 
to  render  him  all  assistance  and  Information 
possible  and  agree  not  to  sell  it  without  notify- 
ing him.  I  also  promise  not  to  delay  the  sale 
or  the  transfer  of  title  for  any  cause  whatever, 
and  further  agree  to  establish  the  lines  by  sur- 
vey or  otherwise  at  the  owner's  expense,  and 
furnish  sound  titles  to  the  property  promptly 
after  sale.  If  it  proves  that  seller  cannot  fur- 
nish sound  titl^  full  commission  is  to  b^  paid 
to  the  said  R.  F.  Roach  by  the  owner." 

"[Signed]    Ross   F.   Roach. 

*'A.  M.  Harnett. 

"W.  L.  WUliams." 

Some  time  about  the  middle  of  August, 
1913,  the  appellants  made  an  agreement  with 
one  J.  Bd  Harper,  evidenced  by  the  follow- 
ing check  and  receipt: 

•TBelmont,  N.  O.,  Sept  Ist,  1913.    No.  

''The  Bank  of  Belmont  66-409 

"Pay  to  the  order  of  A.  M.  Bamett  &  W.  L. 
Williams  $1.00,  one  and  no/100  dollars,  as  part 
payment  qu  the  L.  L.  Campbell  place.  Balance 
payable  Jan.  lat,  1914,  which  is  the  sum  of 
7,249  dollars.  J.  Ed    Harper." 

**I  received  of  Mr.  BSd  Harper  One  Dollar  as 
part  payment  on  I/.  L.  Campbell  Place.  Bal- 
ance due  and  payable  Jan.  1st,  1914.  at  York- 
▼ille,  S.  C,  which  is  the  sum  of  7,249  doUars. 
"A  M.  Bamett  *  W.  Lt  Williams. 

"Sept  1st,   1913." 

The  respondent  introduced  evidence,  over 
the  objection  of  appellants,  to  show  that 
while  the  check  and  receipt  were  dated  Sep- 
tember Ist,  they,  in  fact,  were  executed  at 
least  two  weeks  before  the  date  named,  and 
within  the  time  covered  by  respondent's  con- 
tract The  objection  was  overruled.  The  ap- 
pellants then  attempted  to  prove  by  parol 
the  agreement  between  themselves  and  Har- 
per. This  testimony  was  excluded.  This 
suit  was  brought  by  the  appellants  to  recov- 
er conunissions  on  the  sale.  Judge  Moore  di- 
rected a  verdict  for  the  respondent  for  his 
commissions,  and  this  appeal  was  taken. 

[1]  I.  The  true  date  of  an  instrument  may 
be  shown  by  parol.  If  authority  for  the 
proposition  is  needed,  it  can  be  found  as  far 
back  as  McDowel  v.  Chambers,  1  Strob.  EXi. 
349,  47  Am.  Dec.  539,  where  the  court  says: 
"The  operation  of  the  deed  is  from  the  time 
of  its  delivery,  and  not  from  the  date  of 
the  instrument  The  date  Is  no  part  of  the 
deed." 

[2]  II.  The  next  exception  complains  of  er- 
ror in  the  exclusion  of  parol  evidence  as  to 
the  true  contract  between  Harper  and  the 
appellants.  The  writings  speak  for  them- 
selves, and  the  rule  Is  too  well  known  to 
require  the  citation  of  authorities  that  a 
written  contract  cannot  be  varied  by  parol 
evidence. 

[3]  m.  The  appellants  next  complain  that 
the  presiding  judge  erred  in  not  excluding 
the  jury  and  allowing  the  evidence  to  bej 


submitted  so  that  he  might  pass  upon  its  rel- 
evancy. This  was  a  matter  addressed  to  his 
honor's  discretion,  and  it  does  not  appear 
that  the  discretion  was  abused. 

[4]  The  appellants  have  made  an  error  of 
practice  in  that  they  failed  to  state  in  the  case 
what  they  expected  to  prove  by  the  excluded 
evidence.  It  appears  only  in  the  argument 
This  court  can  make  no  finding  based  upon 
what  appears  in  argument  and  not  In  the 
case.  But  if  we  could,  it  would  not  help  the 
appellants.  It  would  have  shown  that  the 
appellants  made  a  binding  contract  of  sale  to 
be  defeated  only  by  a  sale  by  the  respond- 
.ent  before  September  1st,  and  that  agree- 
ment eliminated  the  only  prospective  pur- 
chaser, so  far  as  the  case  shows,  who  was 
likely  to  buy. 

The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 
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CARROLL  V.  TOWN  OF  YORK  et  al. 

(No.  9874.) 

(Supreme  Court  of  South  Carolina.     Jan.  24, 

1918.) 

1.  Statutes  <©=»64(8),  93(5)  —  Local  Laws  — 
Restrictions  on  Towns  —  Pabtial  Inva- 
lidity. 

Act  1911,  included  in  Civ.  Code  1912,  { 
2947,  allowing  some  towns  to  tax  merchants  sell- 
ing cotton  and  prohibiting  others  from  doing  so, 
contravenes  Const  1895,  art.  8,  |  1,  prohibiting 
special  laws,  but  the  rest  of  such  section  is  sep- 
arable and  valid. 

2.  Statutes'  <®=>94(1)— Spboial  Laws— "Mu- 
nicipal GOVEBNMENT.** 

Const.  1895,  art  7,  §  11,  having  reference 
to  counties  and  county  government,  authorizing 
the  Legislature  to  make  special  provisions  for 
"municipal  government,"  relates  to  counties  and 
not  to  cities  or  towns. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Municipal  Govern- 
ment.] 

3.  Taxation  <©=>28— Power  to  Tax. 

Const  1895  has  not  taken  from  the  Legisla- 
ture the  exclusive  power  of  taxation,  but  it  may 
delegate  such  power  to  the  towns. 

4.  Licenses  ®=»6(1) — Power— Delegation.    ' 

Const.  1895,  art.  8,  §  6,  does  not  give  towns 
an  inherent  rig:ht  to  collect  a  license  tax,  such 
being  an  exclusive  power  of  the  Legislature,-  but 
whidi  it  may  delegate. 


Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   H.  F.  Rice,  Judge. 

Proceedings  by  W.  B.  Carroll  against  the 
Town  of  York,  J.  C.  Wilborn,  Mayor,  A.  T. 
Hart,  John  S.  Sandifer,  C.  F.  Sherer,  Thom- 
as W.  Speck,  J.  G.  Dickson,  and  William 
Dickson,  Aldermen,  constituting  the  town 
council  of  said  town  of  York,  S.  C,  to  avoid 
payment  of  license.  F^om  a  judgment  al- 
lowing the  exaction  and  collection  of  the 
tax,  W.  R.  Carroll  appeals.    Affirmed. 

Code  of  Laws,  {  2947,  referred  to  in  the 
opinion,,  is  as  follows : 
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"Said  city  or  town  council  may,  and  they  arei 
hereby  authorized  annually  to  require  by  ordi- 1 
nance  the  payment  of  such  reasonable  sums  of 
money  as  a  license  by  any  person  or  persons, 
corporation  or  corporations,  engaged  in  any  call- 
ing, business,  occupation  or  profession,  in  whole 
or  in  part,  within  the  limits  of  said  cities  or 
towns,  except  those  engaged  in  the  calling  or 
profession  oi  teachers  or  ministers  of  the  gospel: 
Provided,  that  said  license  shall  be  graduated 
according  to  the  gross  income  of  the  persons, 
firms  or  corporations  required  to  pay  such  11- 
cense^  or  upon  tUe  amount  of  capital  invested 
in  said  business.  They  shall  have  power  to  col- 
lect license  or  taxes  from  all  persons  represent- 
ing publicly  within  the  limits  of  said  city  or 
town,  for  gain  or  reward,  any  plays  or  .shows  of 
whatever  nature  or  kind  soever ;  and  said  city 
or  town  council  are  hereby  authorized  and  em- 
powered to  give  full  force  and  effect  to  this  sec- 
tion and  to  punish  delinquents  thereunder:  Pro- 
vided, that  no  city,  town  or  village  within  this 
state  shall  collect  any  occupation  license  or  tax 
from  any  person  or  persons  engaf^ed  in  the  busi- 
ness of  buying  or  selling  cotton  in  bales  or  cot- 
ton seed  in  any  such  city,'  town  or  village. 

^'Nothing  herein  contained  shall  apply  to  cities 
of  more  than  50,000  population.  This  act  shall 
not  apply  to  the  counties  of  Sumter,  Clarendon, 
Orangeburg  or  Greenville." 

Those  proTlsions  of  the  two  Goustltutions 
which  have  reference  to  town  taxation  and 
government  are : 

Article  9,  §  8,  Const.  1868.    Title,  Finance 

and  Taxation : 

Sec.  a  **The  Corporate  authorities  of  ♦  ♦  ♦ 
cities  ♦  ♦  •  may  be  vested  with  power  to  as- 
sess and  collect  taxes  for  corporate  purposes; 
such  taxes  to  be  uniform  in  respect  to  persons 
and  property  ♦  •  •  and  the  General  Assem- 
bly shall  require  that  all  the  property  ♦  ♦  • 
shaU  be  taxed.     ♦     •     • » 

Article  9,  |  9,  Const  lS6a    Title,  Finance 

and  Taxation: 

Sec.  9.  ''The  General  Assembly  shall  provide 
for  the  incorporation  and  organization  of  cities 
♦  •  •  and  shall  restrict  their  powers  of  tax- 
ation, borrowing  money,  contracting  debts,  and 
loaning  their  credit.'* 

ArUcle  8»  §§  1,  3,  Const  1895.  Title,  Mu- 
nicipal Corporations: 

Sec.  1.  "The  General  Assembly  shall  provide 
by  general  laws  for  the  organization  and  classi- 
fication of  Tcities].  The  powers  of  each  class 
shall  be  denned,  so  that  no  such  corporations 
shall  have  any  powers  or  be  subject  to  any  re- 
atrictions  other  than  all  corporations  of  the 
same  class.*' 

Sec.  3.  "The  General  Assembly  shall  restrict 
the  powers  of  cities  •  •  ♦  to  levy  taxes  and 
assessments,  to  borrow  money  and  contract  debts 
and  no  tax  or  assessment  shall  be  levied  or  debt 
contracted  except  in  pursuance  of  law,  for  pub- 
lic purposes  specified  by  law." 

Article  8,  {  6,  Const  1895.  Title,  Munici- 
pal Corporations: 

Sec.  6.  "The  corporate  authorities  of  cities 
shall  he  vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes. 

"Said  taxes  to  be  uniform  in  respect  to  per- 
sons and  property.     •    •    ♦ 

"All  the  property  ♦  ♦  ♦  within  the  limits 
of  cities    ♦    •    •    shall  be  taxed.    *    ♦    ♦ 

"License  ♦  ♦  •  taxes  imposed  shall  be 
graduated,  so  as  to  secure  a  just  imposition  of 
such  tax  upon  the  classes  subject  thereto." 

Article  10,  §§  1,  5,  Const  1895.  Title*  Fi- 
nance and  Taxation^ 


Sec.  1.  "The  General  Assembly  may  provide 
for  •  ♦  ♦  a  graduated  license  on  occupations 
and  business." 

Sec.  5.  "The  Corporate  authorities  of  *  ♦  • 
towns  •  •  •  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  purposes; 
such  taxes  to  be  uniform  in  respect  to  persons 
and  property.     •    *     •  ** 

J.  S.  Brlce,  of  York,  and  W.  F.  Stevenson, 
of  Cheraw,  for  appellant  W.  W.  Lewis,  of 
York,  for  respondents. 

GAGE,  J.  This  cause  involves  the  right 
of  the  town  of  York  to  exact  from  the  plaln- 
tlflP,  Carroll,  a  license  tax  for  the  business 
of  **bnying  or  selling  cotton  in  bales  or  cotton 
seed."  Such  a  tax  was  exacted  and  collected, 
and  the  circuit  court  allowed  it  From  that 
judgment  Carroll  has  appealed  to  this  court. 

The  court  held  to  four  postulates,  to  wit: 

BMrst  The  Constitution  of  1895  ^ves  the 
town  an  inherent  right  to  collect  a  license  tax. 
Article  8,  i  6.  The  Legislature  may  provide 
the  method  of  that  collection,  but  it  may  not 
take  away  that  right  of  collection. 

Second.  The  power  given  the  Legislature  to 
restrict  taxation  by  towns  (article  8,  |  3)  does 
not  include  the  power  to  prohibit  a  license 
tax  by  a  town. 

Third,  The  Constitution  of  1895  directed 
the  Legislature  to  organize  and  classify 
towns,  and  to  define  the  powers  of  each  dajss, 
so  that, no  town  in  any  class  should  have 
powers  or  be  subject  to  restrictions  not  com- 
mon to  other  towns  in  the  same  class.  Arti- 
cle 8,  $  1.  The  Legislature  did  that  by  act  of 
1896  (22  St  at  large,  p.  67),  but  the  amend- 
ment proviso  at  issue  in  the  instant  case  re- 
strains York  to  collect  the  tax,  and  does  not 
restrain  Manning,  etc.;  and  for  that  reason 
the  amendment  proviso  is  void. 

Fourth.  The  statute  in  question  (Act  1911; 
Code,  2947)  is  void  because  violative  of  the 
Constitution  at  article  3*,  §  34,  to  wit,  the  pro- 
viso is  not  the  enactment  of  a  special  provi- 
sion in  a  general  law. 

The  town  rests  Its  right  upon  section  2947 
of  the  Code  of  Laws.  Carroll  rests  his  right 
upon  the  same  section.  The  Reporter  will  set 
out  the  said  section,  and  he  will  also  set  ont 
those  relevant  parts  of  the  Constitution  of 
1868  and  of  1895  which  are  attached  to  this 
opinion. 

The  suggestion  of  the  town  of  York  is  that 
so  much  of  section  2947  as  denies  to  York 
the  right  to  collect  a  cotton  license  tax  is 
prohibited  by  the  state  Constitution  of  1895. 
Section  2947  is  a  composite  statute,  made  up 
chiefly  out  of  the  act  of  1896  and  the  act  of 
1911.  Other  statutes  codified  into  it  are  ir^ 
relevant  to  the  issue  made  in  this  case.  The 
bulk  of  the  section  was  enacted  in  1896,  di- 
rectly after  the  constitutional  convention  ad- 
journed, and  to  carry  out  the  directions  of 
that  instrument  that  the  General  Assembly 
should  forthwith  enact  general  laws  concern- 
ing the  incorporation  of  cities,  towns,  or  vil- 
lages. Article  3,  i  34,  subd.  12.  And  York 
rests  its  right  upon  Uiat  enactment,  which 
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conferred  upon  It  and  upon  all  towns  in  its 
class  the  power  to  exact  a  license  fee  from 
all  persons  engaged  in  any  business  within 
the  town.  So  much  of  the  section  2947  which 
Is  relevant  to  the  present  issue  and  which 
follows  the  second  proviso  of  the  section  was 
enacted  in  1911.  That  act  does  not  by  the 
terms  of  it  amend  the  act  of  1896,  but  it 
operates  to  do  so ;  and  the  amendment  would 
not  be  questioned,  but  for  the  third  section 
of  it,  which  exempts  5  towns  and  cities  from 
its  operation.  And  that  purported  exemption 
makes  the  issue  now  to  be  decided.  That  ex- 
emption is  challenged  by  York  under  article 
8,  §  1,  of  the  Constitution,  which  lays  upon 
the  General  Assembly  the  duty  to  provide 
by  general  laws  for  the  organization  and 
classification  of  municipal  corporations,  and 
which  directs  that  the  powers  of  each  class 
shall  be  defined  so  that  no  such  corporation 
shall  have  any  powers  or  be  subject  to  any 
restrictions  other  than  all  corporations  of 
the  same  class.  York  charges  that  4  other 
towns  admittedly  in  her  class  have  not  been 
restricted  to  collect  the  same  tax  which 
she  is  restricted  to  collect,  and  that  is  what 
the  Constitution  prohibits.  The  act  of  1896 
was  plainly  violative  of  the  first  section  of 
the  article  on  Municipal  Corporations.  That 
section  is  of  a  piece  with  section  34  of  the 
article  on  Legislative  Department;  and  the 
object  of  both  of  them,  as  we  have  often  de- 
clared, was  to  prohibit  innumerable  statutes 
about  like  subjects,  to  make  uniform  the  stat- 
ute law  on  like  subjects,  and  to  secure  a  com- 
mon legislative  mind  and  action  on  large 
public  interests. 

[1]  In  the  instant  case  the  restriction  laid 
upon  some  40  towns  was  with  reference  to 
the  state's  staple  agricultural  product  There 
Is  no  reason  why  four  towns  of  the  state 
should  have  the  power  to  levy  a  license  tax 
upon  the  vendors  of  cotton,  while  40  other 
towns  were  prohibited  to  do  so.  The  entire 
act  of  1911  must  fall,  because  its  parts  are 
not  severable,  the  right  it  gives  to  4  towns 
cannot  be  sustainjed,  because  the  same  right 
Is  denied  to  40  other  towns.  The  restric- 
tion it  lays  upon  40  towns  cannot  be  sus- 
tained, because  a  like  restriction  is  not  laid 
on  4  other  towns.  Paris  Mt.  Water  Ca  v. 
Greenville,  105  S.  C.  184,  89  S.  E.  669.  The 
codification  in  1912  of  the  statute  of  1911  has 
not  operated  to  remove  it  from  the  constitu- 
tional inhibition  before  referred  to.  Section 
2947,  as  much  as  did  the  act  of  1911,  puts 
a  restriction  upon  York  which  is  not  put  upon 
other  towns  in  the  same  class.  The  infirmity 
we  have  considered  does  not,  however,  nullity 
the  entire  section^2947  of  the  codification.  So 
much  of  that  section  down  to  the  second  pro- 
viso is  severable  from  that  which  follows, 
and  the  provisions  of  it  stand  intact  State 
v.  Burns,  73  S.  C.  196,  52  S.  E.  960. 

It  is,  however,  suggested  by  the  appellant 
that  apart  from  the  article  on  Municipal  Cor- 
ix>ratlons  just  considered,  the  Legislature 
had  the  power  under  article  3  (section  34, 


subd.  12)  to  Inject  into  the  general  law  of 
1896  a  special  provision  exempting  4  towns 
from  its  operation.  The  proviso  thus  relied 
upon  has  been  up  for  consideration  many 
times  before  this.  It  was  thrust  into  the 
reported  instrument  by  amendment;  and, 
like  foreign  matter  In  the  body,  it  has  pro- 
duced vexation.  See  Const  Com.  Journal,  p. 
340.  There  will  be  no  question  but  that  a 
law  prohibiting  all  towns  in  the  state  io 
collect  a  license  tax  from  persons  engaged 
in  the  sale  of  cotton  in  bales  and  cotton 
seed  would  be  general  in  form  and  essence. 
By  the  eighth  article  (Municipal  Corpora- 
tions) and  by  the  third  article  (Legislative 
Department)  a  law  on  the  subject  of  the 
corporate  powers  of  a  town  must  be  general. 
There  will  be  no  question  that  a  law  prohibit^ 
ing.40  named  towns  without  some  reasonable 
basis  for  classification  to  collect  a  license 
tax  from  persons  engaged  in  the  sale  of  cot- 
ton in  bales  and  cotton  seed,  no  mention 
being  made  of  other  towns,  would  be  a  "local 
or  special  law"  in  form  and  in  essence.  The 
enactment  under  consideration  undertakes 
to  compass  that  end,  not  directly  but  indirect- 
ly. It  is  not  permissible  to  do  so,  unless  the 
proviso  with  reference  to  special  provisions 
in  general  laws  warrants  it.  The  language 
there  used  is  special  provision,  not  special 
law.  If  the  special  provision  robs  the  law 
of  its  general  character,  it  is  plainly  not  per- 
missible. So  much  was  distinctly  stated  in 
Dean  v.  Spartanburg  as  long  ago  as  1900. 
In  the  instant  case  the  ''special  provision" 
referred  to  would  tend  to  do  that.  That 
there  may  be  special  provisions  in  general 
laws  is  true,  but  not  such  provisions  as  would 
nullify  the  general  character  of  the  law. 
That  would  be  absurdity.  State  v.  Burns, 
78  S.  C  196,  62  S.  EL  960 ;  State  v.  Higgins, 
51  S.  0.  54,  28  S.  E.  15,  38  L.  R.  A.  561;  Dean 
v.  Spartanburg,  59  S.  a  113,  87  S.  B.  226. 

[2]  The  appellant  relies,  furthermore,  in 
order  to  save  the  enactment,  upon  words  in 
the  seventh  article  and  eleventh  section. 
It  is  true  that  the  Constitution  does  there 
permit  the  Legislature  to  "make  special  pro- 
visions for  municipal  government"  But 
''municipal  government"  does  not  mean  town 
government  exclusively;  it  embraces  state 
and  county  and  township  government 
Black's  Diet  p.  798.  The  use  of  the  word  in 
the  seventh  article  was  in  connection  with 
"Counties  and  County  Government,"  and  it 
has  no  reference  to  town  government.  The 
court  was  discussing  county  government  in 
Grocery  Co.  v.  Burnet,  61  S.  0.  213,  39  S.  B. 
381,  58  L.  R.  A.  687,  when  reliance  was  put 
upon  the  clause  above  referred  to. 

The  conclusion  we  have  reached,  that  the 
last  proviso  of  section  2947  of  the  Code  of 
1912  is  of  no  force,  does  not  make  necessary 
a  decision  of  the  court's  first  postulate.  But 
as  the  issue  there  made  is  of  public  moment, 
has  been  raised  by  the  exceptions,  and  has 
been  fully  argued,  it  will  be  decided.  Our 
judgment  is,  the  court  has  not  stated  the  law. 
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We  are  of  opinion  the  new  Constitution 
(that  of  189^  does  not  confer  on  towns  and 
dtles  that  which  the  conrt  calls  an  "inher- 
ent right/'  heyond  the  reach  of  the  Legisla- 
ture, to  levy  a  license  tax.  It  is  true  the 
new  Constitution  contains  a  distinct  arti- 
cle devoted  to  "Municipal  Corx>oratlons  and 
Police  Regulations/'  and  the  old  Constitu- 
tion (that  of  18C8)  has  no  such  titular  ar- 
ticle It  is  true  also  that  the  circuit  opin- 
ion, in  Hill  V.  Ahbeville,  59  S.  C.  403,  38 
S.  E.  11,  did  call  attention  to  the  diifer- 
ence  betwixt  the  two  Ck>nstitutions  in  this 
respect.  But  most  of  the  essential  provisions 
about  taxation  found  in  the  article  on  Mu- 
nicipal Corporations  of  the  new  Ck>n8tltutioii 
are  written  in  the  article  on  Finance  and 
Taxation  of  the  old  Constitution.  So  that  on 
the  subject  of  Taxation  by  Towns,  the  pow- 
ers enumerated  In  the  old  Constitution  are 
quite  the  same  as  those  enumerated  in  the 
new  Constitution.  Both  instruments  gener- 
ally and  In  essence  direct:  (1)  That  the  cor- 
porate authorities  of  cities  shall  be  vested 
with  the  power  to  tax  for  corporate  purpos- 
es; (2)  that  such  taxes  shall  be  uniform  in 
respect  to  persons  and  property;  (3)  that 
all  property  (save  that  excepted)  shall  be 
taxed ;  (4)  that  this  power  to  tax  to  borrow 
money  and  to  contract  debts  shall  be  restrict- 
ed. The  old  Instrument  uses  the  words  "may 
vest"  The  new  Instrument  uses  both  the 
words  "may"  and  "shall"  in  the  same  connec- 
tion.    Article  8,  §  6;    article  10,  (  5. 

[8]  We  think  the  new  Constitution  has  not 
modified  the  general  rule  of  law  that  the  leg- 
islative branch  of  the  government  has  the 
exclusive  power  of  taxation,  but  may  dele- 
gate it  to  towns  for  municipal  purposes,  and 
may  therefore  restrict  the  towns  in  that  re- 
spect Dillon,  §  1380.  In  the  before  dted 
provisions  of  the  two  Instnunents  the  Gen- 
eral Assembly  is  empowered  to  confer  on 
towns  the  power  to  tax,  and  to  limit  its 
exercise  in  the  four  particulars  before  in- 
dicated. The  language  is  that  corporate  au- 
thorities may  or  shall  be  vested;  that  is  to 
say,  by  the  lawmaking  power  of  the  state. 
We  think  so  much  is  not  questioned  with  ref- 
erence to  the  power  to  levy  a  property  tax. 
The  suggestion  is  that  the  provisions  in  the 
new  instrument  which  make  verbal  refer- 
ence to  license  taxes  are  novel,  and  confer  on 
mimiclpalities  inherent  powers  to  levy  such 
which  the  Legislature  may  regulate,  but  may 
not  take  away  or  deny.  Such  verbal  refer- 
ence is  made  in  article  8  at  the  close  of  sec- 
tion 6,  and  in  article  10  at  the  close  of  sec- 
tion 5.  The  provision  last  dted  declares 
that  the  General  Assembly  may  provide  for  a 
graduated  license  tax.  The  provision  first 
cited,  so  transposed  as  to  best  disclose  its 
meaning,  and  not  adding  a  word  to  it  nor 
subtracting  a  word  from  it,  would  read  thus: 


"License  taxes  imposed  upon  classes  subject 
thereto,  shall  be  graduated,  so  ^s  to  secure  a 
just  imposition  of  such  tax/' 

[4]  There  is  no  suggestion  in  the  words 
that  the  city  may  Impose  such  a  tax  without 
legislative  di]:ection;  on  the  contrary,  the 
provision  about  license  is  subject  to  the  em- 
powering words  which  begin  the  sixth  sec- 
tion, to  wit: 

"The  corporate  authorities  of  cities  shall  be 
vested  with  power,"  etc. 

Reverting  to  the  clause  above  transposed, 
the  implication  of  it  Is  that  some  classes 
may  be  subject  to  a  license  tax  and  some  may 
not  be  60  subject;  the  only  limitation  on 
such  a  tax  is  that  when  imposed  it  must  be 
graduated,  so  that  the  burden  on  each  class 
may  be  just 

It  would  be  a  strained  construction  of 
the  Ck)nstitution,  and  it  would  involve  the 
granting  to  a  municipality  of  an  extraor- 
dinary power,  to  hold  that  the  General  As- 
sembly may  not  prohibit  a  town  govern- 
ment, which  it  was  authorized  to  create  and 
did  ^create,  to  levy  a  license  tax  on  the  sale 
in  a  town  of  the  state's  chief  agricultural 
product.  This  conclusion  disposes  also  of  the 
court's  second  postulate. 

And  we  come  to  the  conclusion  that  for 
the  reasons  we  have  stated,  the  judgment  of 
the  circuit  court  is  affirmed. 

GARY,  C,  J.,  and  HYDRICK,  WATTS,  and 
FRASEIR,  JJ.,  concur. 


(109  8.  c.  85) 

O'NEILL  V.  COOPER  RIVER  CORP.  et  al. 

(No,  9883.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1918.) 

1.  MOBTOAQES    ®=S>164(4)    —    MORTOAOEES    AS 

Bona  Fide  Purchasers  —  DEFECTrvB  Rk- 

coROiNQ  or  Instrument. 
Where  a  timber  deed  provided  for  an  ex- 
tension of  the  time  for  removing  the  timber  for 
ten  years  by  paying  interest  annually  in  (id- 
vance,  but  it  was  incorrectly  recorded  so  as  to 
indicate  that  such  right  of  extension  was  for 
only  three  years,  the  rights  of  one  taking  a 
mortgage  on  the  land  for  a  Valuable  eonsldera- 
tlon  without  notice  must  be  determined  as  If 
the  number  of  years  mentioned  in  the  original 
deed  had  been  three  instead  of  ten,  since  tlie 
person  filing  a  paper  for  record  has  it  in  his 
power  to  see  that  it  is  duly  and  accurately  re- 
corded, and  purchasers  or  mortgagees  may  safe- 
ly rely  on  the  record,  and  are  not  bound  by  the 
neglect  or  errors  of  the  recording  officer. 

2.  Logs  and  Logging  «cs>8(12).—  Sales  of 
Standing  Timber  —  Bona  Itidz  Purchas- 
ers. 

Subsequent  purchasers  of  the  timber  from 
the  grantee  who  failed  to  examine  the  record 
were  charged  with  constructiye  notice  that  they 
would  not  be  able  to  claim  an  extension  of  the 
contract  beyond  the  three  years  mentioned  in 
the  contract. 

3.  Loos  AND  Logging  ^=»3(14)— Sales  of 
Standing  Timber— Extension  or  Time  FOa 
Removal, 

Where  the  consideration  for  the  extension 
of  the  time  for  removal  for  the  fourth  year 


Q=aFor  otber  cases  see  same  topic  and  KBT-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 
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was  paid  to  the  mortgagor's  administrator  by 
means  of  a  check  which  he  indorsed  to  the  mort- 
gagee, the  mortgagee's  retention  thereof  gave 
tibose  claiming  under  the  timber  deed  no  right 
to  an  extension  beyond  the  three  years,  where 
it  was  never  the  mortgagee's  intention  to  ex- 
tend the  contract,  even  conceding  that  they  had 
a  right  to  recover  the  money  paid,  as  the  mort- 
gagee was  not  bound  to  return  the  money  to 
the  mortgagor's  estate,  which  was  indebted  to 
him. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  B.  W.  Memmlnger, 
Judge. 

Action  by  F.  Q.  O'Neill  against  the  Cooper 
Biver  Corporation,  the  Midland  Timber  Com- 
pany, and  others.  Ftom  a  Judgment  for 
plaintiff,  the  defendants  named  appeal.  Af- 
firmed. 

The  exceptions  were  as  follows: 

Exceptions. 

1.  That  the  court  erred  in  not  holding  that 
the  respondent  F.  Q.  O'Neill,  was  bound  by  the 
provisions  of  the  original  timber  deed  from 
Lucas  to  Farr. 

2.  That  the  court  erred  in  not  holding  that 
the  respondent,  F.  Q.  O'Neill,  by  accepting  and 
retaining  the  extension  money  paid  by  the  ap- 
pellant Midland  Timber  Company,  and  the  ap- 
pellant Cooper  Biver  Corporation,  for  the  years 
commencing  February  27,  1915,  and  February 
27,  1916,  estopped  himself  from  claiming  that 
the  right  to  cut  the  timber  given  by  the  deed 
expired  at  the  end  of  three  years  under  the 
terms  of  the  deed  as  recorded. 

3.  That  the  court  erred  in  not  finding  that 
the  respondent,  O'Neill,  in  accepting'  and  re- 
taining the  extension  money,  paid  on  the  5th 
day  of  February.  1916,  and  received  by  the  re- 
spondent, O'Neili,  on  or  before  the  7th  day  of 
February,  1916,  and  not  informing  the  appel- 
lants as  to  his  position  and  claim  in  the  prem- 
ises, and  thus  allowing  the  appellants  to  re- 
main in  ij^orance  of  his  claim,  while  the  re- 
maining time  which  they  had  under  the  timber 
deed  as  recorded,  passed  by,  estopped  himself 
from  claiming  that  the  deed  expired  in  accord- 
ance witli  its  terms  as  recorded,  in  that,  by  rea- 
aon  of  the  said  conduct  of  tbe  respondent, 
G'NeUl,  appellants  failed  to  utilize  the  remain- 
ing time  which  they  had  under  the  terms  of 
the  said  deed  as  recorded,  and  in  that  the  re- 
spondent, O'NeHl,  accepted  and  retained  the 
consideration  for  the  extension  of  the  time  for 
the  year  ending  February  27,  1917. 

4.  That  the  court  erred  in  not  finding,  as  a 
matter  of  fact,  that  had  respondent  O'Neill,  in- 
formed the  appellant  Cooper  Biver  Corpora- 
tion at  the  time  he  received  the  renewal  mon- 
ey for  the  year  commencing  February  27,  1916, 
that  he  would  not  accept  such  renewal  money, 
and  that  the  rights  under  the  timber  deed  ex- 
pired, so  far  as  he  was  concerned^  at  the  end 
of  the  third  additional  year,  the  said  appellants 
could  have  cut  and  removed  before  such  ex- 
piration a  great  part,  if  not  all,  of  the  timber 
on  the  said  tract,  in  that  the  undisputed  tes- 
timony shows  that  a  great  part,  if  not  all,  of  the 
said  timber  could  have  been  so  cut  and  removed. 

5.  That  the  court  erred  in  holding  that,  al- 
though appellants,  by  reason  of  the  conduct  of 
the  respondent,  O'Neill,  lost  the  opportunity  to 
utilize  the  last  twenty -one  (21)  days  of  the  pe- 
riod of  three  (3)  years  shown  by  the  deed  as  re- 
corded, yet  the  respondent,  O'Neill,  should  not 
be  estopped,  in  that  the  appellants  were  there- 
by misled  into  failing  to  exercise  a  substantial 
right,  to  wit,  the  cutting  and  removing  of  the 
timber  within  tiie  remaining  period  of  time ;  and 
the  court  further  erred  in  holding  that  the  ap- 
pellants would  probably  not  have  cut  or  remoyed 


any  of  the  timber,  there  being  no  testimony 
whatever  to  base  this  finding  upon,  but,  on  the 
contrary,  the  undisputed  testimony  shows  that 
at  least  a  great  part  of  the  timber  would  have 
been  cut  and  removed  within  the  remaining  pe- 
riod of  time. 

L.  D.  Llde,  of  Marion,  and  Augustine  T. 
Smythe,  of  Charleston,  for  appellant  Mid- 
land Lumber  C^  J.  N.  Nathans,  of  Charles- 
ton, for  appellant  Cooper  River  Corp.  Fick- 
en  &  Erckmann  and  James  B.  Heyward, 
both  of  Charleston,  guardian  ad  litem  of 
minors. 

GABX,  0.  J.  This  l8  an  action  for  the 
foreclosure  of  two  mortgages.  The  facts  are 
thus  stated  in  the  record: 

"On  the  27th  day  of  February.  1903,  George 
Buist  Lucas  made  a  deed  to  Freeman  S.  Farr, 
whereby  for  $800  he  conveyed  certain  timber, 
which  IS  the  subject  of  this  suit,  on  a  tract  of 
land  known  as  *Beuevento' plantation  ;  the  deed 
providing  that  the  said  Farr,  or  his  assigns, 
should  have  the  period  of  ten  years,  beginning 
from  the  date  of  the  deed,  in  which  to  cut  and 
remove  the  said  timber,  and  in  the  event  it  was 
not  cut  and  removed  before  the  expiration  of 
said  periodj  then  that  he  or  they  should  have 
'not  exceeding  ten  years  additional  time  there- 
for, but  in  the  last-mentioned  event  the  said 
second  party,,  his  heirs,  executors,  administra- 
tors or  assies,  shall,  during  the  extended  pe- 
riod, pay  m teres t  on  the  original  purchase 
price  above  mentioned,  year  by  year  in  ad- 
vance, at  the  rate  of  6  per  cent  per  annum.' 
This  deed  was  recorded  on  the  16th  day  of 
March,  1903,  in  the  clerk's  office  for  Berkeley 
county,  but  the  clerk,  in  copying  the  deed,  copied 
it  so  as  to  read  on  the  record,  'not  exceeding 
three  years'  for  the  extension  period,  instead 
of,  'not'  exceeding  ten  years,'  as  provided  in 
the  original  deed. 

"Freeman  S.  Farr  subseouently  conveyed  his 
rights  in  this  timber  deed  to  Atlantic  Coast 
Lumber  Corporation,  which,  in  turn,  conveyed 
to  the  appellant  Midland  Timber  Company, 
and  it,  in  turn,  conveyed  same  by  deed  of  gen- 
eral warranty  to  the  appellant  Cooper  Biver 
Corporation,  which  at  the  commencement  of  this 
litigation  claimed  to  be  the  owner  of  the  tim- 
ber and  rights  under  said  deed  to  Farr. 

"Subsequent  to  the  execution  of  the  timber 
deed  to  Farr,  Lucas  made  a  mortgage  of  the 
'Benevento'  tract  without  any  reservation  as 
to  timber  to  A.  B.  Murray,  dated  January  18^ 
1906,  which  mortgage  Murray  subsequ^itly  as- 
signed on  February  14,  1916,  to  the  respondent^ 
F.  Q.  O'Neill.  Subsequent  to  the  execution  or 
the  Murray  mortgage,  Lucas,  on  the  1st  day  of 
April,  1912,  made  a  mortgage  to  the  said  F. 
Q.  O'Neill  of  said  property  without  any  reserva- 
tions which  was  duly  recorded,  so  that  O'Neill 
became  the  owner  of  the  Murray  mortgage  as 
a  first  mortgage  and  the  mortgage  executed  di- 
rectly to  him  as  a  second  mortgage  of  the  prem- 
ises affected  by  the  timber  lease. 

"Lucas  died  on  the  24th  of  December,  1914, 
and,  default  having  occurred  on  both  mortgages, 
this  proceeding  was  brought  to  foreclose  them, 
the  heirs  (three  of  whom  are  minors)  and  admin- 
istrator of  Lucas  being  made  parties  defendant, 
and  Cooper  Biver  Corporation  being  joined  as 
claiming  an  interest  in  the  timber. 

"The  answers  of  Cooper  Biver  Corporation 
and  Midland  Timber  Company  set  up  that  the 
original  deed  from  Lucas  to  Farr  called  for  on 
extension  period  of  ten  years  after  the  origi- 
nal period,  and  that  therefore  the  two  mort- 
gages were  executed  during  the  extension  period 
and  subject  to  the  deed.  Further,  that  Midland 
Timber  Company  paid  the  extension  money  as 
provided  for  in  the  deed  for  the  years  191S, 
1914,  and  1915,  4nd  that  Cooper  Biver  Corpo- 
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ration  paid  the  extension  money  for  the  year 
1916,  and  that  these  moneys  were  paid  to  the 
respoDdent,  O'Neill,  who  received  and  accepted 
the  same;  and  that  the  timber  deed  is  still  of 
force  and  effect  and  binding  upon  the  said 
O'Neill.  The  answer  of  the  minors  by  their 
guardian  ad  litem  submits  their  rights  to  the 
protection  of  the  court. 

''Subsequent  to  the  commencement  of  the  liti* 
Ration,  by  stipulation  of  all  the  parties,  made 
just  after  the  commencement  of  the  suit,  the 
timber  on  the  property  in  question  was  cut 
and  a  fund  of  $4,500,  equal  to  the  agreed  value 
thereof,  is  held  by   Cooper  River  Corporation, 

1)ending  the  outcome  of  the  suit.  Subsequent- 
y,  by  an  order  of  court,  the  land,  after  the  re- 
moval of  the  timber,  was  duly  sold  at  public 
auction  for  $1,110  for  the  benefit  of  the  cause. 
The  timber  was  cut  during  the  year  1916  and 
after  commencement  of  suit 

"Judge  Memminger  made  a  decree  in  which 
he  decided  that  the  respondent^  O'Neill,  was  not 
bound  by  the  terms  of  the  timber  deed,  other 
than  as  they  appeared  on  the  record  in  the 
clerk's  office  in  Berkeley  county,  and  that  the 
three-year  extension  period  caUed  for  on  the 
record  having  expired  without  the  timber  hav- 
ing been  cut,  his  mortgages  then  became  first 
liens  .on  the  property,  and  the  rights  under  the 
timber  deed  became  subservient  to  the  rights 
granted  by  the  mortgages." 

The  defendants  Cooper  River  Corporation 
and  Midland  Timber  Company  appealed  upon 
exceptions,  which  will  be  reported. 

The  following  words  in  the  said  statement 
of  facts,  to  wit,  "that  Midland  Timber  Com- 
pany paid  the  extension  money  as  provided 
for  In  the  deed  for  the  years  1913,  1914,  and 
1915,  and  that  Cooper  River  Corporation 
paid  the  extension  money  for  the  year  1916, 
and  that  these  moneys  were  paid  to  the  re- 
spondent, O'Neill,  who  received  and  accepted 
the  same,"  need  explanation.  The  extension 
money  for  the  years  commencing  the  27th 
of  February,  1913,  and  1914,  was  paid  to 
Lucas,  who  died  in  December,  1914.  In  Feb- 
ruary, 1915,  the  extension  money  was  paid 
by  the  Midland  Timber  Company  to  P.  R. 
Rivers,  the  administrator  of  Lucas'  estate, 
and  he  in  turn  paid  it  to  the  plaintiff.  Aft- 
er the  third  payment  of  the  extension  money, 
the  Midland  Timber  Company  made  a  con- 
veyance of  the  timber  to  the  Cooper  River 
Corporation,  and  the  latter  made  a  payment 
to  Rivers,  taking  from  him  a  receipt,  a  copy 
of  whiclk  Is  as  follows: 
"$51.00.  •  Charleston,  S.  O..  Feb.  5,  1916. 

"Received  of  Cooper  River  Corporation  fifty- 
one  ($51.00)  dollars,  in  full  payment  for  exten- 
sion, during  the  year  ending  February  27,  1917, 
of  the  agreement  made  by  me  with  Freeman  S. 
Farr,  of  the  city  and  county  of  Georgetown,  on 
the  27th  day  of  February,  1903.  and  recorded 
in  the  clerk's  office  for  Berkeley  county,  in 
Book  C-5,  page  89;  same  being  paid  in  accord- 
ance with  the  terms  of  said  contract. 
"P.  R.  Rivers, 

"Administrator  Est.  G.  B.  Lucas." 

The  payment  was  made  by  a  check,  dated 
the  5th  of  February,  1916,  payable  to  the 
order  of  P.  R  Rivers,  executor,  for  $51, 
drawn  by  E.  P.  Burton  Lumber  Company. 
The  check  was  indorsed  by  Rivers  to  F.  Q. 
O'Neill  "for  a/c  Est.  G.  B.  Lucas,"  and  was 
paid  by  the  bank  on  the  7th  of  February, 
191d.    Neither  of  the  payments  received  by 


the  plaintiff  was  returned,  and  they  are 
still  retained  by  him. 

The  appellants  introduced  testimony  for 
the  purpose  of  showing  that  they  could  have 
cut  the  whole  or  a  large  part  of  the  timber 
within  the  twenty-one  days  between  the  $ic- 
ceptance  of  the  money  by  the  plaintiff  for  the 
fourth  extension  on  the  5th  of  February, 
1916,  and  the  expiration  of  the  third  year  oii 
the  27th  of  February,  1916;  that  the  plaintiiT 
failed  to  notify  them  of  his  objection  to  an 
extension  of  the  contract,  after  the  expira- 
tion of  the  three  years,  and  thereby  misled 
them;  and  that  he  is  thereby  estopped  from 
asserting  his  rights  under  the  mortgages  as 
against  their  rights  under  the  deed. 

[1]  The  testimony  establishes  the  fact  that 
the  plaintiff  is  a  mortgage  creditor  for  val- 
uable consideration  without  notice.  His 
rights,  therefore,  must  be  determined  Just 
as  if  the  number  of  years  mentioned  in  the 
original  deed  had  been  three  Instead  of  ten. 
Bamberg  v.  Harrison,  89  S.  C.  456,  71  S.  E. 
10S6,  Ann.  Cas.  1913B.  68.  In  that  case  the 
rule  is  thus  stated : 

"In  this  state  the  rule  is  firmly  established 
that  the  purchaser  of  mortgaged  property,  in 
the  absence  of  express  notice,  may  safely  rely 
on  the  record  and  is  not  bound  by  the  neglect 
or  errors  of  the  recording  officer.  Building  & 
L.  Ass'n  V.  McCartha,  43  S.  C.  72,  20  S.  E. 
807 ;  Burriss  v.  Owen,  76  S.  a  481,  57  S.  E. 
542.  A  cogent  reason  for  preferring  this  rule 
is  that  one  who  files  a  paper  for  record  always 
has  it  in  his  power  to  examine  the  records,  and 
satisfy  himself  that  his  paper  has  been  duly  and 
accurately  recorded,  while  it  is  impossible  for 
a  prospective  purchaser  or  creditor  to  anticipate 
and  inquiry  about  and  ascertain  the  innumer- 
able forms  which  the  negligence  or  mistakes  of 
the  officer  may  assume." 

It  will  thus  be  seen  that  the  rule  is  based 
upon  the  theory  that  the  party  filing  a  paper 
to  be  recorded  has  not  discharged  his  entire 
duty,  but  tliat  it  is  also  incumbent  upon  him 
to  see  that  it  is  properly  recorded  Id  so  far 
as  the  rights  of  third  parties  who  may  be 
misled  by  a  defective  record  are  concerned. 

[2]  When  the  appellants  accepted  convey- 
ances of  the  timber  in  question,  they  had 
constructive  notice  that  they  would  not  be 
able  to  claim  an  extension  of  the  contract 
beyond  the  three  years  mentioned  in  the  rec- 
ord, in  so  far  as  the  rights  of  the  plaintiff 
might  thereby  be  affected.  The  plaintiff 
searched  the  record;  the  appellants  did  not. 
The  plaintiff  did  not  have  any  dealings  with 
the  appellants;  did  not  grant  them  an  exten- 
sion for  the  fourth  year;  lior  did  be  au- 
thorize Rivers,  the  administrator  of  Lucas' 
estate,  to  grant  such  extension;  on  the  coi^ 
trary,  the  testimony  shows  that  he  was  n«t 
in  favor  of  an  extension  after  the  expiration 
of  the  three  years.  The  testimony  estab- 
lishes the  fact  that  the  failure  of  the  ap- 
pellants to  cut  the  timber  or  any  part  there- 
of was  not  induced  by  the  action  of  the 
plaintiff  in  any  respect  whatever,  hut  by 
their  failure  to  search  the  records  before 
they  bought  the  timber. 
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[3]  The  appellants  contend  that  the  reten- 
tion of  the  money  recelTed  by  the  plaintiff 
from  Rivers  for  the  extension  of  the  con- 
tract during  the  fourth  year  estopped  the 
plaintiff  from  asserting  his  right  of  priority 
oyer  the  rights  of  the  appellants.  The  mon- 
ey was  not  paid  to  the  plaintiff  by  the  ap- 
pellants. Rivers  did  not  have  authority  to 
extend  the  contract  after  the  expiration  of 
the  three  years.  The  estate  of  Lrucas  was 
Indebted  to  the  plaintiff  by  reason  of  ,the 
mortgages,  and  he  was  not  bound  to  return 
the  money  to  the  estate  of  Lucas.  But  even 
if  it  should  be  conceded  that  the  appellants 
had  the  right  to  recover  the  money  from  the 
plaintiff,  this  would  not  give  them  the  fur- 
ther right  to  an  extension  of  the  contract. 
It  was  never  the  intuition  of  the  plaintiff  to 
extend  the  contract  beyond  the  three  years, 
and  he  did  no  act  that  can  be  construed  as 
a  waiver  of  his  rights. 

These  conclusions  practically  dispose  of 
all  questions  in  the  case. 

Affirmed. 

HTDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 

ao9  s.  c.  11) 

BRBAZEAIiE  et  al.  v.  ROACH.     (No.  9875.) 

(Supreme  Court  of  South  Carolina.     Jan.  24, 

1918.) 

"L  Execution  ^=»238— Sale— Right  of  Bin- 
DEB  TO  Question  Title— Equity. 
Ordinarily,  after  a  purchaser  at  an  execu- 
tion sale  has  bid  off  the  property  sold,  it  is  too 
late  for  him  to  question  the  title,  ana  he  must 
comply  with  his  bid,  a  rule  modified  where  the 
sale  is  had  pursuant  to  order  of  a  court  of 
equity. 

2.  Execution  «=>323— Sale— Right  of  Pue- 

OHASEBS  TO  APPLY  PbICE  OB  REMOVE  INCUH- 
BBANCE. 

When  purchasers  of  land  at  execution  eale 
bought  the  title  incumbered  by  a  mortgage  and 
a  lien,  they  could  not  apply  the  purchase  price 
to  remove  the  mortgage  incumbrance,  since  the 
role  that,  after  a  purchaser  at  execution  sale  has 
bid  off  the  property,  it  is  too  late  for  him  to 
question  the  title  applies  to  incumbrances  on 
the  title  as  well  as  insufficient  title. 

3.  Execution  ^=>23J>— Salesh- Bid&— Rule  to 
Show  Cause— Dibection  as  to  Costs  as 

b'URPLUSAGE. 

On  rule  to  show  cause  why  they  should  not 
comply  with  their  bid,  issued  at  the  instance 
of  a  judgment  creditor  against  purchasers  of 
the  judgment  debtor's  land  at  execution  sale, 
the  circuit  court's  direction  that  the  purchasers* 
pay  the  costs  of  the  proceeding  was  surplusage; 
they  following  the  execution  sale  and  the  event 
of  the  rule  to  show  cause,  which  was  favorable 
to  the  judgment  creditor. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;  H.  F.  Rice,  Judge. 

Baxter  Roach  as  judgment  creditor  pro- 
cared  mie  to  show  cause  issued  to  X  G. 
Breazeale  and  another,  why  bid  at  execution 
sale  should  not  be  complied  with,  and  from 
the  decree  the  respondents  appeaL    Affirmed. 

Following  is  the  decree  of  the  circuit  judge, 
an<l  the  exceptions,  directed  to  be  reported: 


Decree. 

On  the  31st  day  of  January,  1916,  Baxter 
Roach  commenced  an  action  in  the  court  of  com- 
mon pleas  for  Oconee  county  against  Mrs.  F. 
K.  Watson,  demanding  judgment  in  the  prem- 
ises. The  issue  came  on  for  trial  before  his 
honor  Mendel  I«.  Smith,  and  a  jury,  and  judg- 
ment was  obtained  against  Mrs.  F.  K.  Watson 
on  the  29th  day  ot  March.  1916,  for  the  sum 
of  $200,  and  costs.  This  judgment  was  enter- 
ed and  enrolled  and  execution  issued  thereon 
directed  to  the  sheriff,  requiring  him  to  levy 
upon  the  tract  of  land  belonging  to  Mrs.  F.  K. 
Watson  for  the  satisfaction  of  said  judgment. 
He  levied  as  directed,  and  after  due  advertise- 
ment sold  the  tract  of  land  in  question  here,  on 
sale  day  in  Sentembcr,  1916,  to  J.  G.  Breazeale 
and  F.  H.  Shirley  for  the  sum  of  $1,300.  They 
declined  to  comply  with  their  bid,  alleging  that 
the  title  offered  to  them  by  the  sheriff  was  not 

?:ood  and  sufficient  for  the  reason  that  the  de- 
endant  in  execution  was  the  head  of  a  family 
and  entitled  to  the  homestead  exemption  out 
of  said  tract  of  land,  under  the  law  of  this 
state.  W^hereupon  the  judgment  creditor  and 
relator  in  this  proceeding  had  executed  a  rule 
to  show  cause  why  the  said  J.  Q.  Breazeale 
and  F.  H.  Shirley  should  not  be  required  to 
comply  with  the  terms  of  their  bid,  alleging  that 
the  respondent,  Mrs.  F.  K.  Watson^  is  the  wife 
of  J.  R.  Watson,  who  had  a  suffiaent  amount 
of  real  estate  of  his  own  to  make  said  home- 
stead, and,  further,  that  his  wife  was  not  en-' 
titled  to  said  exemption  out  of  her  individual 
property  in  addition  to  the  husband.  Mrs.  F. 
K.  Watson  is  a  party  to  this  proceeding,  and 
a  copy  of  the  application  and  rule  to  show 
cause  were  served  upon  her  in  the  state  of  Kan- 
sas, where  she  isinow  residing,  on  tiie  10th  day 
of  February,  191y,  but  she  has  made  no  return 
to  the  rule. 

0.  0.  Breazeale  and  F.  H.  Shirley  have  made 
a  return,  setting  up  Mrs.  Watson's  right  to  the 
homestead  exemption,  and  that  the  Westminster 
Bank  holds  a  mortgage  against  her  tract  of  land 
amounting  to  $500  or  $600.  The  said  bank 
also  makes  return,  and  sets  up  its  mortgage,  and 
also  an  attachment  which  it  had  sued  out 
against  the  land,  on  a  note  given  to  the  bank  by 
Mrs.  Watson,  which  attachment  was  subsequent 
to  the  entry  of  judgment  in  favor  of  relator 
herein. 

Upon  the  issues  made  up  between  the  relator 
and  respondents  herein,  the  cause  came  on  to 
be  heard  before  me  at  tne  March  term  of  court. 
1917.  After  hearing  the  testimony  of  several 
witnesses  in  open  court  and  upon  the  records 
introduced  in  evidence,  I  find  as  follows: 

That  some  years  ago  Mr.  and  Mrs.  Watson 
purchased  a  tract  of  land  in  Oconee  county,  con- 
taining something  like  200  acres,  which  was 
paid  for  out  of  their  joint  funds,  but  the  legal 
title  thereto  was  taken  in  the  name  of  Mrs.  F. 
K.  Watson.  For  reasons  unknown  to  the  court 
Mr.  and  Mrs.  Watson  became  estranged,  and 
after  unfortunate  domestic  scenes  she  seems  to 
have  forcibly  driven  him  from  the  home  they 
both  bought.  The  witnesses  testify  that  the 
cause  of  the  separation  was  Mrs.  Watson's 
fault,  and  from  the  testimony  I  conclude  that 
this  is  correct.  Mr.-  Watson  seems  to  have 
made  repeated  attemnts,  through  friends,  to 
effect  a  reconciliation,  but  they  all  failed.  He 
then  broup^ht  an  action  in  the  court  of  common 
pleas,  asking  that  the  tract  of  land  belonging  to 
him  and  Mrs.  F.  K.  Watson  as  tenants  in  com- 
mon be  partitioned.  The  court  ordered  the 
land  partitioned  equally  between  J.  R.  Watson 
and  his  wife,  Mrs.  F.  K.  Watson,  and  on  the 
13th  day  of  January,  1916.  said  partition  was 
made  in  kind  by  commissioners  acting  under 
order  of  the  court. 

Mr.  and  Mrs.  Watson  had  a  large  family  of 
children,  some  of  whom  were  minors  and  were 
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still  residiDg  with  them  at  the  time  of  their 
separation.  After  the  separation,  it  seems  that 
four  or  five  of  them,  the  youngest  of  whom  was 
an  infant  about  12  years  of  age,  continued  to 
reside  with  their  mother  on  the  place,  and  they 
and  their  mother  were  supported  from  the  in- 
come of  the  whole  place,  until  the  partition 
above  mentioned  in  January,  19ld.  Mrs.  Wat- 
son was  given  choice  of  the  tracts  of  land,  and 
she  chose  the  tract  upon  which  the  large  resi- 
dence was  situated.  She  and  two  or^  three  of 
the  minor  children  continued  to  reside  there 
until  the  house  was  burned  some  few  months 
after  the  division.  J.  R.  Watson,  the  husband, 
rented  his  tract  of  land  last  year  after  the  divi- 
sion, and  continued  to  do  as  he  had  been  doing 
during  the  4  years  they  have  been  separated,  to 
wit,  went  about  from  place  to  place,  working 
at  one  thing  and  another.  While  it  does  not 
appear  that  J.  R.  Watson  contributed  anything 
directly  towards  the  support  of  his  wife  and 
children  since  the  separation,  still  it  does  ap- 
pear that  the  wife  and  children  received  the 
entire  proceeds  from  the  income  of  the  whole 
place,  half  of  which  was  bis,  and  also  used  the 
mules  and  other  personal  property  belonging  to 
him  as  long  as  they  resided  on  Mrs.  Watson's 
place.  In  fact,  one  of  the  mules  was  delivered 
to  him  by  her  the  latter  part  of  December,  1916. 
It  does  not  appear  that  he  ever,  at  any  time, 
refused  to  support  them;  on  the  contrary,  the 
testimony  is  that  he  was  and  is  ready  and  will- 
'ing  to  perform  his  duty  as  a  husband  and  fa- 
ther, but  that  he  is  prevented  from  doing  so  by 
the  willful  conduct  of  his  wife. 

I  find  that  the  land  was  partitioned  January 
13,  1916.  Baxter  Roach  obtained  judgment 
against  Mrs.  F.  K.  Watson  on  March  29,  1916. 
Soon  after  this  her  residence  was  burned,  and 
Mrs.  Watson  took  the  children  and  left  the 
state  for  a  while.  The  execution  against  her 
was  lodged  with  the  sheriff,  and  sale  of  the 
land  herein  made  under  execution  on  sale  day 
in  September,  1916.  Mrs.  Watson  was  present 
at  the  sale,  and  I  find  that  at  that  time  she  was 
a  resident  of  the  state  of  South  Carolina.  I 
also  find  that  J.  R.  Watson  was,  and  still  is, 
a  resident  of  this  state.  I  find  further  that  J. 
R.  Watson,  the  husband  of  Mrs.  F.  K.  Watson, 
is  the  head  of  the  family,  and  that  he  owns  real 
estate  adjoining  the  property  of  Mrs.  F.  K.  Wat- 
son worth  the  homestead  exemption  over  and 
above  all  existing  liens. 

Under  this  state  of  facts,  I  find  that  Mrs.  F. 
K.  Watson  is  not  the  head  of  the  family,  and 
is  not  entitled  to  the  homestead  exemption  out 
of  her  separate  estate. 

I  also  hold  that  the  doctrine  of  "caveat  emp- 
tor" applies,  and  that  the  respondents,  J.  G. 
Breazeale  and  F.  U.  Shirley,  bought  said  tract 
of  land  subject  to  all  liens  of  record  existing 
against  it  at  the  time  of  their  bid. 

It  is  therefore  ordered,  adjudged,  and  decreed, 
that  the  said  J.  G.  Breazeale  and  F.  H.  Shirley 
do  forthwith  comply  with  the  terms  of  the  sale 
and  their  bid,  and  pay  to  the  sheriff  of  Oconee 
connty  the  sum  of  $1,300;  that  upon  said  pay- 
ment being  made,  the  sheriff  do  execute  and 
deliver  to  the  said  J.  G.  Breazeale  and  F.  H. 
Shirley  a  good  and  sufiScient  title  to  said  land, 
subject,  however,  to  any  liens  of  record  that 
may  have  been  existing  against  said  land  at  the 
time  of  their  purchase. 

It  is  further  ordered,  adjudged,  and  decreed, 
that  out  of  the  $1,300  the  sheriff  of  Oconee 
county  do  first  pay  the  costs  of  the  action  of 
Baxter  Roach,  plaintiff,  against  Mrs.  F.  K. 
Watson,  defendant;  that  he  do  then  pay  to 
Baxter  Roach,  or  his  attorneys,  the  amount  of 
his  judgment,  with  interest;  that  he  do  then 
pay  to  the  respondent,  Mrs.  F.  K.  Watson,  or 
her  attorneys,  whatever  balance  that  may  be  re- 
maining in  his  bands  out  of  the  £1,300;  that 
the  respondents,  J.  G.  Breazeale  ana  F.  H.  Shir- 
iey,  do  pay  the  costs  of  this  proceeding. 


Exceptions. 

(1)  For  that  it  was  error  for  the  circuit  judge 
to  hold,  "I  find  that  Mrs.  F.  K.  Wateon  is  not 
the  head  of  a  family,  and  is  not  entitled  to  the 
homestead  exemption  out  of  her  separate  es- 
tate," but  his  honor  should  have  held  that  the 
said  Mrs.  F.  K.  Watson  is  the  head  of  the  fam« 
ily  within  the  meaning  of  the  Constitution  and 
laws  of  this  state,  and  is  entitled  to  the  home- 
stead  exemption  out  of  her  separate  estate. 

(2)  For  that  it  was  error  on  the  part  of  the 
circuit  judge  to  hold,  "I  also  hold  that  the 
doctrine  of  'caveat  emptor*  applies,  and  that 
the  respondents,  J.  G.  Breazeale  and  F.  H.  Shir^ 
ley  bought  the  said  tract  of  land  subject  to  all 
liens  of  record  existing  against  it  at  the  time 
of  their  bid;"  but  his  honor  should  have  held 
that  respondents,  as  purchasers  at  the  public 
sale,  had  a  reasonable  time  in  which  to  examine 
the  titles  to  said  lands,  and  if  upon  such  exam- 
ination, the  titles  were  found  to  be  defective, 
respondents  had  the  right  to  refuse  to  comply 
with  their  bid. 

(3)  For  that  the  circuit  judge  erred  in  ad- 
judging "that  the  said  J.  G.  Breazeale  and  F. 
H.  .Shirley  do  forthwith  comply  with  the  terms 
of  the  sale  and  their  bid,  and  pay  the  sheriff 
of  Oconee  county  the  sum  of  $1,300."  in  that 
the  said  Mrs.  F.  K.  Watson  is  the  head  of  a 
family  and  entitled  to  the  homestead  exemp- 
tion out  of  her  separate  estate  in  these  lands, 
and  that,  inasmuch  as  no  homestead  in  lands 
were  set  off  and  laid  out  to  the  said  Mrs.  F. 
K.  Watson  before  the  attempted  levy  and  sale 
of  the  premises,  said  sale  was  utterly  null  and 
void,  and  respondents  had  the  right  to  refuse  to 
comply  with  their  bid  upon  ascertaining  such 
to  be  the  fact. 

(4)  For  that  the  circuit  judge  erred  in  ad- 
judging ''that  out  of  the  $1,300,  the  sheriff  of 
Oconee  county  do  first  pay  the  costs  of  the  ac- 
tion of  Baxter  Roach,  plaintiff,  against  Mrs.  F. 
K.  Watson,  defendant;  that  he  do  then  pay 
to  Baxter  Roach  or  the  attorneys,  the  amount 
of  his  judgment,  with  interest;  that  he  do  then 
pay  to  the  respondent  Mrs.  F.  K.  Watson,  or 
her  attorneys,  whatever  balance  there  may  be 
remaining  in  his  hands  out  of  the  $1,300:  that 
the  respondents,  J.  G.  Breazeale  and  F.  H. 
Shirley,  do  pay  the  costs  of  this  proceeding," 
in  that  the  circuit  judge  should  have  directed 
that  after  the  payment  to  Baxter  Roach  of  the 
amount  of  his  judgment,  with  interest,  Uiat  from 
the  balance  remaining  of  the  amount  of  the  $1,- 
300  of  the  bid  of  these  appellants,  the  sheriff 
should  apply  the  same  to  the  discharge  of  the 
lien  of  the  mortgage  indebtedness,  and  of  the 
attachment  of  the  respondent  BaioJc  of  West- 
minster. 

(5)  For  that  the  circuit  judge  erred  in  holding 
that  the  respondents,  J.  G.  Breazeale  and  f\ 
H.  Shirley,  should  pay  the  costs  of  this  proceed- 
ing, but  the  circuit  judge  should  have  directed 
that  the  said  costs  be  paid  out  of  the  amount 
paid  to  the  sheriff  as  the  bid  of  respondents. 

E.  L.  Hemdan,  of  Walhalla,  for  appel- 
lants. Shelor  &  Hughes,  of  Walhalla,  for 
respondent 

GAGE,  J.  Appeal  from  an  order  of  the 
circuit  court  made  upon  a  special  proceeding, 
and  arising  out  of  these  circumstances. 
Roach  recovered  a  judgment  at  law  against 
Mrs.  Watson,  a  married  woman,  and  alleged 
to  be  the  head  of  a  family.  Execution  was 
issued  on  the  Judgment,  and  the  land  of  Mrs. 
Watson  was  sold  to  satls^  the  .judgment 
Breazeale  and  Shirley  bid,  and  the  land  was 
knocked  down  to  them.  They  declined  to  pay 
the  bid  and  take  title,  because  (1)  they  said 
the  sheriff  was  without  power  to  sell  the 
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homestead,  and  they  got  no  title;  and  (2> 
because  they  said  there  were  Incumbrances 
on  the  title.  The  circuit  court  made  an  or- 
der and  held  (1)  that  Mrs.  Watson  was  not 
the  head  of  a  family  and  was  not  entitled  to 
homestead ;  (2)  that  the  bidders  bought  with 
reference  to  Incumbrances  at  their  peril, 
and  whether  they  got  unincumbered  title  is 
irrelevant;  (3)  that  the  bidders  should  pay 
their  bid,  and  out  of  the  purchase  money 
the  costs  should  be  first  paid,  and  the 
Roach's  judgment  debt  and  the  balance 
should  be  paid  to  Mrs.  TVatson.  These  con- 
clusions the  appellants  Question,  and  they 
make  one  other  issue  which  the  court  did 
not  expressly  decide,  and  that  is,  the  lia- 
bility of  the  purchase  money  when  paid  in 
to  satisfy  a  mortgage  held  by  the  Westmin- 
ster Bank  in  the  land,  and  a  certain  attach- 
ment lien  on  it  Let  the  circuit  order  and 
the  exceptions  be  reiwrted. 

We  think  the  controversy  does  not  neces- 
sarily involve  any  Issue  of  homestead;  for 
if  the  bidders  bought  the  title  at  their  peril 
(caveat  emptor  as  it  Is  called),  then  there  is 
no  need  to  inquire  if  the  title  was  immune 
from  sale  because  it  was  a  homestead. 

[1]  The  law  is  well  settled,  and  has  been 
for  a  century,  that  ordinarily  after  a  person 
at  an  execution  sale  has  bid  off  the  property 
sold,  it  Is  too  late  for  him  to  question  the 
title;  he  must  comply  with  his  bid.  Davis 
V.  Murray,  2  Mill.  Const  143,  12  Am.  Dec. 
661:  Wingo  v.  Brown,  14  Rich.  106;  Long  v. 
McKissick,  50  S.  a  218,  27  S.  E.  636;  Nor- 
man V.  Norman,  26  S.  C.  41,  11  S.  E.  1096. 
The  rule  is  modified  where  the  sale  is  had 
pursuant  to  an  order  of  a  court  of  equity. 
Bank  v,  Bramlett,  58  S.  C.  477,  36  S.  B.  912, 
79  Am.  St  Rep.  855.  If  this  seems  to  be  an 
artificial  difference,  it  is  now  too  well  'fixed 
in  the  Jurisprudence  of  the  state  to  be  chang- 
ed by  us.  The  judgment  of  the  circuit  court, 
therefore,  that  Breazeale  and  Shirley  must 
take  such  title  as  passed  and  pay  the  price 
is  right  We  pronounce  no  opinion  upon 
whether  Mrs.  Watson's  title  passed  to  the 
purchasers. 

This  leaves  one  other  issue  to  be  decided, 
If  indeed  there  be  another  real  issue  in  the 

C&8C 

[2]  For  what  we  have  said  about  insuffi- 
cient title  applies  to  the  alleged  incumbranc- 
es on  the  title.  The  r€teord  does  not  disclose 
with  any  sort  of  particularity  the  character 
of  the  liens  referred  to.  It  only  appears  from 
the  record.  In  the  ''statement"  of  the  "case" 
(1)  that  there  was  at  the  date  of  the  execu- 
tion sale  a  mortgage  for  $437.20  on  the  land 
by  Mrs.  Watson  to  the  Westminster  Bank; 
and  (2)  that  there  was  also  then  existent  "a 
lien  upon  the  said  tract  of  land  of  an  at- 
tachment levied  by  the  sheriff  of  Oconee 
county  in  a  suit  of  the  Westminster  Bank 
V-  Mrs.  Watson."  When  the  purchaser 
bought  the  title  incumbered  by  a  mortgage, 


he  took  it  under  like  eircumstanoes  and  legal 
effect  as  if  he  had  bought  a  horse  which  was 
unsouAd;  the  title  was  infected  by  the  can- 
cer of  debt,  and  the  buyer  took  it  in  that 
plight  I>avis  V.  Murray;  Norman  v.  Nor 
man  before  cited.  To  pisrmit  the  purchasers 
to  apply  the  purchase,  price  to  remove  the 
mortgage  Incumbrance  would  be  to  undo  the 
consequences  of  tiie  rule  of  caveat  emptor. 

The  reference  in  the  record  to  the  attach- 
ment lien  is  so  insufficient  that  no  conclusion 
may  be'  drawn  from  it 

[3]  The  direction  by  the  circuit  court  as  to 
the  payment  of  costs  was  surplusage;  they 
followed  the  execution  sale  and  the  event  of 
rule  to  show  cause. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


(106  8.  C.  518) 

SEXTON  V.  NOLL  CONST.  CO.    (No.  9873.) 

(Supreme  Court  of  South  Carolina.    Jan.  23, 

1918.) 

1.  NBOLIOENGB  «=»85(3)~<k>NTBIBITTOBT  NeG- 
LIOENOE— PeESUMPTIONS. 

The  rule  of  the  common  law  that  a  child 
under  seven  fe&TB  of  age  is  conclusively  pre- 
sumed incapable  of  committing  «rime  prevails 
as  the  test  for  determining  his  capacity  to  be 
guilty  of  contributory  negligence. 

2.  Appeal  and  Ebeob  i®=»1002— CoNFLioTXNa 
Evidence— Review. 

In  action  for  injuries  to  infant,  where  tes- 
timony whether  he  was  under  seven  years  of 
age  conflicts,  the  court  will  consider  the  issues 
as  If  the  defense  of  contributory  negligence  ha<^ 
not  been  pleaded. 

3.  Negligence  ^=»23(1),  32(4)  —  Attbactivb 
Dangeboxjs  Instbumentalities— Dutt  to 
Chilpben, 

Generally  the  occupant  owes  the  same  duty 
to  adults  and  children  who  go  on  the  premises 
by  invitation,  tiixd  is  not  required  to  keep  them 
in  a  safe  condition  for  the  benefit  of  trespasser? 
or  licensees  I  no  new  duty  arising:  until  he  main- 
tains a  dangerous  instrumentality  which  tends 
to  attract  children,  or  When  a  dangerous  instru- 
mentality not  attractive  is  so  exposed  that  chil- 
dren are  likely  tO  come  in  contact  with  it,  in 
which  cases  he  must  exercise  ordinary  care  to 
prevent  their  injury. 

4.  Neoligencb  <^=r>119(l)  — AotioN«— Pboxi- 
MATE  Cause. 

In  action  for  injuries  to  lAfant,  where  com- 
plaint specified  two  grounds  of  negUgence,  the 
negligence  specified  must  be  shown  to  have  been 
the  proximate  cause  .ol  the  injury,  regardless 
of  whether  defendant  was  guilty  of  Some  other 
negligence^ 

5.  Neoligenoe  ^=s962(1)^Pbozimate  Cause. 

Where  a  paving  companv  maintained  an  as- 
phalt boiler,  with  a  faucet  tor  withdrawing  the 
substance,  and  at  sothe  distance  therefrom  a 
sand  pile,  upon  which  children  were  accustom- 
ed to  play,  and  plaintiff,  an  infant,  in  going 
to  the  sand  pile,  knowing[  of  dangers  of  the  pot. 
was  burned  when  the  faucet  loosened  and  fell 
out,  the  falling  out  of  the  faucet  was  a  proxi- 
mate intervening  pause,  unfoi:eseen,  and  against 
which  defendant  was  not  bound  to  guard. 

6.  Negligence  €=5>24t-Pboximate  Cause. 

In  such  case,  the  ^fective  condition  of  the 
faucet  was  not  an  'obvious  danger ;  the  doctrine 
of  master  and  seriantv  reqwring  the  providing 


or  other  cases  see  same  topic  and  KEY-KUMBBR  in  aB  Key-Numbered  2)ige8ts  aadbidexes 
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of  reasonably  safe  and  suitable  appliances,  not 
having  been  extended  to  trespassers  or  licensees. 

Appeal  from  Common  Plea«  Circuit  Court 
of  Spartanburg  County;    H.  F.  Rice,  Judge. 

Action  by  Joseph  Sexton,  an  infant,  by  bis 
guardian  ad  litem,  W.  G.  Sekton,  against  the 
Noll  Construction  Company.  Judgment  on 
verdict  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Nicholls  &  Nicholls  and  John  Gray  E}vans, 
all  of  Spartanburg,  for  appellant  Sanders  & 
De  Pass,  of  Spartanburg,  for  respondent 

GARY,  a  J.  This  is  an  action  far  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff,  an  infant.  The  allegations  of  the 
complaint  material  to  the  questions  involv- 
ed, are  as  follows: 

''That  on  or  about  the  4th  day  of  September, 
1914,  the  defendant  had  in  its  possession,  use, 
and  control  a  metal  pot,  tank,  or  receptacle  con- 
taining melted  asphalt,  which  it  was  necessary 
to  maintain  in  a  melted  condition.  That  said 
receptacle  was  on  a  vacant  lot  near  South 
Church  street,  one  of  the  much-traveled  and 
public  streets  of  the  city  of  Spartanburg,  and 
at  a  place  where  young  children  were  accustom- 
ed to  play— all  of  which  was  well  known  to  the 
defendant" 

**That  said  tank  or  vessel  in  which  the  afore- 
said asphalt  was  melted  had  attached  to  it  a 
pipe  or  faucet,  out  of  which  the  said  asphalt 
was  allowed  to  flow.  That  the  threads  on  said 
pipe  or  faucet  had  become  worn,  so  that  the 
same  could  readily  and  easily  be  removed,  or 
become  detached,  from  said  pot  or  vessel." 

"That  on  or  about  the  4th  day  of  September, 
1914,  the  plaintiff,  Joseph  Sexton,  while  passing 
near  the  said  pot  or  vessel  containing  the  as- 
phalt, was  seriously  and  permanently  injured 
by  said  pipe  or  faucet  becoming  loose  or  de- 
tached from  the  pot  or  vessel  thereof,  permitting 
said  melted  asphalt  to  flow  out  of  the  pot  or  ves- 
sel with  great  force  on  the  legs,  arms,  and  body 
of  the  said  Joseph  Sexton." 

"That  the  willfulness,  wantonness,  negligence, 
and  carelessness  of  the  defendant  consisted  in 
the  following:  (1)  In  having. and  using  a  tank 
or  vessel  with  a  pipe  or  faucet  attached  thereto, 
that  was  old  and  worn  in  such  manner  that 
the  said  pipe  or  faucet  was  easy  to  become  de- 
tached from  the  same.  (2)  In  not  having  the 
faucet  or  pipe  firmly  attached  to  the  afore- 
said vessel  containing  the  melted  and  hot  as- 
phalt so  that  the  same  could  not  be  readily 
and  easily  removed  therefrom.  (3)  In  not 
guarding  and  protecting  said  vessel  and  Dipe  in 
such  manner,  so  as  to  prevent  young  children 
or  other  persons,  from  coming  in  contact  with 
it,  or  getting  too  near  to  the  same.  (4)  In  not 
having  a  proper  guard  to  warn  young  children, 
or  other  persons,  of  the  danger  of  getting  near 
to  the  said  vessel  containing  the  aforesaid  as- 
phalt." 

The  defendant  denied  the  allegations  of 
the  complaint  and  set  up  the  defense  of  con- 
tributory negligence.  At  the  close  of  the 
plain tiff*s  testimony  the  defendant  made  a 
motion  for  a  nonsuit  which  was  refused. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  |3,000,  and  the  defendant  ap- 
pealed. 

The  first  exception  is  as  follows: 

"In  that  his  honor  erred  in  not  granting  the 
motion  for  a  nonsuit,  on  the  cause  for  actual 
damages,  upon  the  following  grounds:  (a)  Be- 
cause the  complaint  does  not  state  facts  suffi- 


cient to  constitute  a  tsause  of  action;  (b)  be- 
cause the  undisputed  evidence  shows  that  the 
danger,  if  any,  was  known  to  the  plaintiff ;  (c> 
that  the  instrumentality  constructed  was  not  of 
the  kind  or  nature  to  attract  young  and  inno- 
cent children,  that  the  plaintiff  knew  that  the 
instrumentality  was  dangerous,  and  that  if  he 
played  with  it,  or  camq  in  proximity  to  it  he 
was  likely  to  be  injured,  and  the  undisputed  tes- 
timony shows,  that  the  plaintiff  was  not  playing 
with  or  standing  by  the  machine,  but  was  ac- 
tually avoiding  and  getting  out  of  the  way  of 
it  knowing  tne  danger  existing  therein :  (d) 
that,  if  any  injury  happened  to  the  plaintiff, 
the  undisputed  testimony  shows  that  he  was 
a  trespasser  on  the  premises,  and  that  the  de- 
fendant owed  him  no  duty,  other  than  not  to 
willfully  injure  him ;  (e)  that  there  is  no  evi- 
dence in  the  case  which  shows,  or  tends  to  show, 
that  the  injury  received  by  the  plaintiff  was  a 
direct  or  proximate  result  of  any  negligence 
whatever,  or  any  fault  whatever,  on  the  part  of 
the  defendant*' 

Prior  to  the  injury,  children  were  attracted 
to  a  pile  of  sand  on  the  vacant  lot  Their 
amusement  consisted  In  rolling  down  the 
sand  pile,  which  was  harmless  as  an  attrac- 
tion. The  pot  containing  the  asphalt  was 
about  100  feet  from  the  sand  pile,  but  it  was 
not  attractive  to  the  children,  nor  did  they 
resort  to  it  for  amusement  It  was  not  nec- 
essary for  them  to  go  near  the  pot  on  their 
way  to  the  sand  pile.  They,  however,  fre- 
quently passed  by  it,  and  it  was  while  the 
plaintiff  was  merely  passing  by  it  that  he 
was  injured.  The  plaintiff  thus  testified  as 
to  the  circumstances  under  which  he  was 
injured: 

"Q.  How  close  were  you  to  the  pot?  A. 
Three  feet.  Q.  What  was  making  the  pot  boil? 
A.  Fire;  but  it  was  done  out  then.  It  had 
been  boiling  all  day,  and  I  knew  it  was  hot; 
and  I  knew  they  put  fire  under  there  to  make 
it  boil.  I  had  seen  it  every  day,  since  it  had 
been  there.  They  had  big  ores  under  it  made 
out  of  coal  and  wood,  and  the  pot  would  boil. 
Asphalt  was  in  it.  It  is  something  like  tar. 
I  knew  it  was  in  there  boiling.  I  knew  it  would 
bum  if  it  got  out  I  knew  the  fire  would  burn. 
*  *  *•  I  had  been  by  the  pots  a  good  many 
times;  off  and  on,  almost  every  day.  I  would 
go  by  there  on  my  way  to  the  sand  pile.  I  never 
stopped  by  the  pots.  Q.  Why  didn't  you  stopV 
A.  I  was  afraid  I  would  get  burnt.  I  never 
touched  the  pot,  because  I  knew  it  was  hot. 
Nobody  ever  said  that  I  touched  the  pot.  •  •  • 
Q.  So  you  knew  perfectly  well  that  that  was  a 
dangerous  place,  didn't  you?  A.  Yes,  sir.  Q. 
Why  didn't  you  stay  there?  A.  I  never  stopped 
in  my  tracks.  I  just  walked  on  up  towards 
the  sand  pile.  Q.  Don't  you  know  that  you  did 
go  there  to  the  kettles,  and  not  to  the  pile?  A. 
I  went  to  the  sand  pile.  I  never  went  to  those 
kettles.  Q.  Why  didn't  you  go  to  those  ket- 
tles? A.  Because  they  were  hot  and  would 
burn.  Q.  And  you  knew  they  would  burn  you? 
A.  Yes.'* 

This  testimony  is  fully  corroborated  by 
other  witnesses. 

[1]  The  rule  of  the  common  law,  .that  a 
child  under  seven  years  of  age  Is  conclusive- 
ly presumed  Incapable  of  committing  crime, 
has  been  adopted  in  this  state  as  the  test  for 
determining  his  capacity  to  be  guilty  of  con- 
tributory negligence.  Tucker  v.  Buffalo  Mills* 
76  S.  a  539,  57  S.  B.  626,  121  Am.  St  Rep. 
957. 
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[2]  The  testimony  as  to  the  question  wheth- 
er the  plaintiff  was  under  seven  years  of 
age  at  the  time  of  the  Injury  is  conflicting. 
Therefore  we  will  consider  the  questions  in- 
volved Just  as  If  the  defense  of  contributory 
Diligence  had  not  been  pleaded. 

[31  Generally,  the  owner  or  occupier  of 
premises  owes  the  same  duty  to  adults  and 
children,  who  go  upon  the  premises  by  ex- 
press or  implied  invitation.  As  a  general 
liile,  he  is  not  required  to  keep  them  in  a  safe 
condition,  for  the  benefit  of  trespassers  or 
licensees,  whether  they  are  adults  or  In- 
fants. A  new  duty  does  not  arise  until  he 
maintains  upon  his  premises  a  dangerous  In- 
strumentality, which  tends  to  attract  the 
youthful  Instincts  of  children,  to  use  it  for 
their  amusement.  Where  he  has  on  his  prem- 
ises something  that  is  both  attractive  and 
dangerous  to  children,  he  Is  bound  to  exercise 
ordinary  care  to  prevent  injury  to  them  by 
coming  in  contact  with  it.  Although  the  in- 
strumentality may  not  be  attractive  to  chil- 
dren, nevertheless  where  It  Is  so  exposed  that 
they  are  likely  to  come  in  contact  with  it  and 
the  contact  is  such  as  would  be  obviously 
dangerous  to  an  adUlt,  he  is  also  bound  to 
exercise  ordinary  care  for  their  protection. 
In  other  words,  he  is  required  reasonably 
to  anticipate  the  injuries  that  are  likely  to 
happen  to  them.  Unless  the  conditions  which 
we  have  Just  mentioned  exist  the  owner  or 
occupier  of  the  premises  owes  no  duty  to  the 
child,  which  he  does  not  owe  to  an  adult. 
Franks  v.  So.  Cotton  Oil  Co.,  78  S.  C.  10, 
58  S.  E.  960,  12  L.  R.  A.  (N.  S.)  468;  Hayes 
V.  So.  Power  Co.,  95  S.  C.  230,  78  S.  E.  956; 
Tucker  v.  Clinton  Cotton  Mills,  95  S.  C.  302, 
78  S.  E.  S90 ;  Tucker  v.  Clinton  Cotton  Mills, 
96  S.  C.  466,  81  S.  E.  182;  McLendon  v. 
Hampton  Mills,  96  S.  E.  781. 

[41  The  complaint  contains  twt)  specifica- 
tions of  negligence,  the  first  of  which  is  that 
the  injury  was  caused  by  the  failure  of  the 
defendant  to  safeguard  the  pot.  Though  the 
defendant  may  have  been  guilty  of  some  neg- 
ligence, it  must  be  made  to  appear  that  the 
negligence  specified  was  the  proximate  cause 
of  the  injury.  Brown  v.  Laurens  County,  38 
S.  C.  382, 17  S,  BI  21;  McLendon  v.  Hampton 
Mills,  95  S.  E.  781.    The  rule  is  thus  stated 

in  21  Ena  of  Law,  485: 

''Although  there  may  have  been  such  an  act  or 
omission  as  would  have  rendered  the  defend- 
ant liable,  had  damages  prozlmatel;^  resulted 
therefrom,  yet.  if  the^  did « not  proximately  so 
result,  the  defendant  is  not  liable,  though  the 
plaintiff  is  damaged,  and  though  such  damages 
would  not  have  resulted,  but  for  the  act  or 
omission  complained  of." 

[i]  On  the  same  page,  proximate  cause  is 
thns  defined: 


"A  proximate  cause.  In  the  law  of  upgli- 
gence,  is  such  a  cause  as  operates  to  produce 
particular  conseouences,  witnout  the  interven- 
tion of  nny  independent  unforeseen  cause,  with- 
out which  the  injuries  would  not  have  occur* 
red." 

There  was  this  intervention  of  such  a 
cause  in  this  case.  The  dangers  which  the 
defendant  was  required  reasonably  to  an- 
ticipate, and  to  safeguard,  were  such  as  relat- 
ed to  contact  by  children  with  the  pot,  while 
pursuing  their  youthful  instincts  for  amuse- 
ment The  plaintiff,  however,  was  not  play- 
ing with  the  pot  at  the  time  of  the  injury ; 
nor  was  his  conduct  influenced  in  any  re- 
spect by  reason  of  the  fact  that  the  pot  was 
obviously  dangerous  on  account  of  its  exposed 
condition.  If  the  plaintiff  had  been  an  adult, 
instead  of  an  infant,  merely  passing  by  the  pot, 
he  would  Just  as  certainly  have  been  injured. 
The  defendant  cannot  be  held  liable  under 
such  circumstances,  without  becoming  an  in- 
surer for  the  safety  of  children  on  his  prem- 
ises.   McLendon  v.  Hampton  Mills. 

[6]  The  other  specification  of  negligence  is 
that  the  defendant  failed  to  produce  a  safe 
and  suitable  appliance  for  the  pot  The  tes- 
timony shows  that  the  defective  condition 
of  the  pipe  was  the  proximate  cause  of  the 
injury;  but  it  was  not  an  obvious  danger, 
nor  one  reasonably  to  be  anticipated  by  the 
defendant.  It  is  true  the  duty  is  Imposed 
upon  the  master  to  provide  his  servants  with 
safe  and  suitable  appliances,  and  to  see  that 
they  are  kept  in  proper  repair;  but  this  doc- 
trine has  never  been  extended  so  as  to  make 
it  applicable  to  trespassers  or  licensees, 
whether  adults  or  children,  seeking  attractive 
amusements.  We,  of  course,  are  not  to  be 
understood  as  controverting  the  proposition 
that,  if  the  appliances  are  so  defective  as 
to  impose  on  the  owner  the  duty  of  anticipat- 
ing an  injury  resulting  proximately  from  the 
defect,  he  would  be  liable.  The  testimony, 
however,  does  not  tend  to  prove  such  a  state 
of  facts. 

These  conclusions  practically  dispose  of  all 
the  questions  presented  by  the  exceptions. 
Rule  27  of  this  court  (90  S.  E.  xii)  provides 
that: 

''When  an  appeal  is  sustained,  on  the  ground 
that  a  nonsuit  should  have  been  granted  because 
of  a  failure  of  evidence,  ♦  ♦  ♦  the  reversal 
of  the  Judgment  shall  have  the  same  effect  as  if 
the  nonsuit  should  have  been  ordered." 

Such  Is  the  etfect  of  the  Judgment  In  this 
case,  viz.  to  order  a  nonsuit 

HYDRICK,  WATTS,  FRA;SBR,  and  GAGE, 
JJ..  concur. 
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DANTZLBR  et  al.  v.  RILEY  et  al. 

(No.  9884.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1918.) 

1.  Deeds  (@=»36  —  Opeeativk  Words  — Con- 
struction— "Assigned." 

Where  one  seised  and  possessed  of  six  sepa- 
rate tracts  of  land  executed  a  written  instru- 
ment whereby,  in  consideration  of  love  and  affec- 
tion, he  divided  and  assigned  a  tract  to  each  of 
his  six  children,  and  bound  his  executors  and 
administrators  to  warrant  and  defend  the  prem- 
ises unto  his  children,  their  heirs  and  assigns, 
against  himself  and  those  claiming  under  him. 
the  word  "assigned,"  was  used  in  the  sense  of 
dividing  and  pointing  out,  and  there  was  no  con- 
yeyance  of  the  land,  and  on  his  death  intestate, 
though  he  had  remained  in  possession  until  his 
death,  the  fee.  descended  to  his  children  as  his 
heirs  at  law. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As- 
signed.] 

2.  Partition  ^s»5— Parol  Partition— Lapse 
OF  Time — Annulment. 

In  such  case,  the  adoption  of  the  division  al- 
ready made  and  the  entering  into  possession  was 
a  parol  partition,  as  effective  as  if  they  had 
had  a  survey  made  after  their  father's  death, 
and  where  they  accepted  the  division,  and  went 
into  possession  of  their  separate  tracts,  and 
used  them  for  40  years,  it  was  too  late  to  annul 
the  division. 

3.  Wills  <S=»466— "Bequeath"— "Devise." 

The  word  "bequeath"  is  used  in  wills  to  give 
personal  property,  and  the  word  "devise"  to 
dispose  of  land. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bequeath; 
Devise.] 

Appeal  ftom  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Thomas  S.  Sease, 
Judge. 

Action  by  Amarlntha  B.  Dantzler  and  oth- 
ers against  Mary  Rebecca  Riley  and  others. 
From  a  Judgment  dismissing  the  complaint, 
plaintiffs  except  Exceptions  overruled,  and 
Judgment  afilrmed. 

R.  B.  Copes,  of  Washington,  D.  C,  and  W. 
B.  Martin,  of  Orangeburg,  .for  appellants. 
Raysor  &  Summers,  Wolfe  &  Berry,  and 
Brantley  &  Zeigler,  all  of  Orangeburg,  for  re- 
QKMidents. 

FRASER,  J.    The  appellants,  in  part,  state 

their  case  as  follows: 

'•On  January  1, 1868,  J.  Michael  Dantder,  be- 
ing seised  and  possessed  of  six  separate  tracts 
of  land,  situate  in  Orangeburg  county,  then  dis- 
trict, executed  and  delivered  to  his  six  children, 
Frances  V.  Dantzler,  George  M.  Dantzler, 
Amarintha  E.  Dantzler,  AUen  P.  Dantzler,  Jane 
L.  Dantzler,  and  Daniel  £!.  Dantzler,  the  deed 
which  is  set  out  in  full  in  the  decree,  and  which 
was  duly  recorded.  Under  thifi  deed  each  of  the 
said  six  children  went  into  possession  of  the  par- 
ticular tract  of  said  land  thereby  conveyed  to' 
him  or  her.  In  the  year  1872,  the  said  Michael 
Dantzler  died.  Intestate,  without  having  disposed 
of  his  reversionary  estate  in  each  of  said  six 
tracts  of  land,  and  leaving  him  surviving  as  his 
only  heirs  at  law,  his  wife  having  predeceased 
him,  his  six  children,  the  said  Frances  V.  Dantz- 
ler, George  M.  Dantzler,  Amarintha  E.  Dantz- 


ler, Allen  P.  Dantzler,  Jane  L.  Dantzler,  and 
Daniel  E.  Dantzler." 

In  argument  appellant  dalma  that  J.  Mi- 
chael Dantzler  "was  In  possession  of  all  these 
lands  on  January  1,  1868,.  and  stayed  in  pos- 
session until  he  died;  he  farmed  them  and 
had  his  boys  there  working  \mder  him." 
This  position  simplifies  matters  very  much. 

There  are  74  exceptions,  but  the  appellant 
reduces  them  in  the  last  paragraph  Tery 
much.  They  may  be  further  reduced  to  one 
question — ^i.  e..  What  estate  did  the  children 
of  J.  Michael  Dantzler  take  In  the  lands  in 
question? 

The  instrument  up  for  construction  is: 

"J.  Michael  Dantzler  to  Frances  V.  Dantzler 

et  aL 

"State  of  South  Carolina,  Orangeburg  District 

"Know  all  men  by  these  presents  that  I,  J. 
Michael  Dantzler,  of  the  state  and  district 
aforesaid,  for  the  love  and  affection  I  have  for 
my  beloved  children,  viz. :  Frances  V.  Dantzler, 
George  M.  Dantzler,  Amarintha  B.  Dantzler, 
Allen  P.  Dantzler,  Jane  Lw  Dantzler  and  Daniel 
B.  Dantzler,  I  have  divided  and  assigned  to  each 
a  portion  of  my  real  estate,  as  a  gift  first  to  my 
daughter  Frances  Y.  Dantzler  I and  be- 
queath tract  No.  6,  containing  ninety-six  acres, 
more  or  less,  to  my  son  George  M.  Dantzler 
tract  No.  1,  containing  one  hundred  acres,  more 
or  less,  to  my  daughter  Am^irintha  B.  Dantzler 
tract  No,  6,  containing  one  hundred  and  three 
acres,  more  or  less,  to  my  son  Allen  P.  Dantzler 
tract  No.  2  containing  one  hundred  acres,  more 
or  less,  to  my  daughter,  Jane  It,  Dantzler  tract 
No.  4  containing  one  hundred  acres,  more  or 
less,  and  lastly  to  my  son  Daniel  B.  Dantsler 
tract  No.  3,  containing  one  hundred  acres,  more 
or  less,  the  whole  having  such  shapes  buttings 
and  bounding^  as  a  resurvey  plat  made  by  M.  L. 
Baldwin  (D.  S.)  on  the  15th  February,  1867,  will 
more  fully  represent  I  do  further  bind  myself, 
my  executors  and  administrators  to  warrant  ana 
forever  defend  all  and  singular  the  said  prem- 
ises unto  my  beloved  children,  their  heirs  and 
assigns  against  my^If  and  against  the  lawful 
claim  and  demand  of  any  person  or  persons 
lawfully  claiming  or  to  claim  the  same  or  any 
part  thereof. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  1st  day  of  January,  one 
thousand  eight  hundred  and  sixty-eight,  and 
the  ninety-second  year  of  the  American  inde- 
pendence.       J^  Michael  Dantzler.    [L.  S.]." 

[1-3]  There  are  two  ways  to  construe  an  in- 
strument; one  is  by  a  strict,  and  the  other 
a  liberal,  construction.  These  two  should 
never  be  combined.  The  appellant  calls  for  a 
strict  construction,  and  claims  that,  inas- 
much as  there  are  no  words  of  inheritance, 
the  children  of  J.  Michael  Dantzler  shall  be 
held  to  a  life  estate,  and  that  they  oould  con- 
vey no  higher  estate. 

It  will  be  observed  that  the  paper  contains 
no  apt  word  to  convey  any  interest  in  land. 
Strictly  "bequeath"  is  used  In  wills  to  give 
personal  property  and  "devise"  as  to  land. 
"Assign"  has  several  meanings.  It  may 
mean  to  transfer  a  right.  In  this  sense  it  Is 
usually  used  in  the  transfer  of  an  interest  in 
personal  property.  It  may  mean  to  **point 
out"  We  say  that  a  circuit  judge  is  assigned 
to  a  certain  circuit    The  word  "assigned"  la 
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manifestly  used  In  the  second  sense  here.  He 
says:  I  hare  divided  my  land  and  pointed  out 
the  tract  each  child  is  to  take.  There  is  no 
conveyance  of  any  estate  in  the  land.  Im- 
mediately on  Mr.  Dantzler*s  death,  intestate, 
the  fee  descended  to  his  children  as  his  heirs 
at  law.  If  it  be  true,  as  appellant  claims, 
that  <Mr.  Dantzler  kept  possession  until  his 
death,  then  when  they  took  possession  each 
of  his  designated  tract  they  took  a  fee.  The 
adoption  of  the  division  already  made  and  en- 
tering into  possession  was  a  parol  partition, 
and  as  effective  as  if  they  had  themselves 
had  the  survey  made  after  his  death.  The 
children  accepted  the  division,  went  into  pos- 
session, and  used  the  separate  tracts  as  their 
own  for  many  years,  and  it  is  too  late  now, 
after  the  lapse  of  40  years,  to  annul  that  par- 
tition. 

The  excieptions  are  overruled,  and  the 
judgment  affirmed. 

GARY,  0.  J.,  and  HTDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 

(100  S.  C. '») 

JOSEY  V.  SMITH  et  aL     (No.  9896.) 

(Supreme  Conrt  of  South  Oarolina.     Jan.  29, 

1918.) 

MoBTGAOEs  ^=»467(1) — Appointment  op  Rb- 

CSIVKB. 

A  mortgage  clause,  that  the  mortgagor 
should  hold- and  enjo^  the  premises  until  default 
in  payment,  did  not  imply  an  agreement  to  sur- 
render after  default,  which  warranted  appoint- 
ment of  receiver  upon  the  mortgagee's  applica- 
tion, in  the  absence  of  a  pledge  of  the  rents  and 
profits  J  for,  the  mortgagor  being  the  legal  own- 
er until  foreclosure^  an.  agreement  to  retain  a 
part  of  hia  right  will  not  be  construed  as  sur- 
render of  all  other  rights. 

Appeal  from  Ck>mmon  Pleas  Circuit  €!ourt 
of  Sumter  Ck)unty. 

Action  by  Jack  Josey  against  Martha  G. 
Smith  and  another.  If^om  order  appointing 
receiver,  plaintiff  api)eals.    Reversed. 

A.  B.  Stuckey,  of  Sumter,  for  appellant. 
L.  D.  Jennings,  of  Sumter,  for  respondents. 

FRASKR,  J.  The  respondent  makes  a 
dear  statement  of  the  issue  in  part  as  fol- 
lows: 

•*This  is  an  action  brought  by  the  plaintiff  for 
an  accounting  on  the  part  of  the  defendant 
Martha  C.  Smith  as  to  the  payments  made  on  a 
mortgage  owned  by  her,  and  to  redeem  the  mort- 
gaged premises.  The  defendant  Martha  C. 
Smith  served  a  verified  answer,  set  out  in  the 
case,  and  on  this  answer,  moved  for  the  ai)- 
pointment  of  a  receiver.  This  motion  having 
been  granted,  the  plaintiff  appeals. 


<«i 


"Statement  of  Issues. 

"There  is  only  one  issue  in  the  case,  to  wit. 
whether  or  not  the  judge  should  have  appointed 
a  receiver  for  the  mortgaged  premises.  The 
exception  suggests  two  reasons  why  the  appoint- 
ment was  erroneous,  to  wit: 

'*(1)  That  there  was  no  provision  in  the  mort- 
gage contract  authorizing  the  appointment  of  a 
receiver. 


'(2)  That  the  mortgage  contract  contained  no 
assignment  of  the  rents  and  profitSi  or  other  use, 
of  the  mortgaged  premises. 

"Argument. 

"We  concede,  at  the  outset,  the  rule  announced 
in  the  cases  of  Association  v.  Childs,  67  S.  C. 
251,  45  S.  E.  167.  and  Seignious  v.  Pate,  32 
S.  C.  134,  10  S.  E.  880,  17  Am.  St.  Rep. 
846,  but  contend  that  these  decisions  are  not 
binding  on  us  in  the  present  case.  These  cases 
held  that  a  mortgagee  is  not  entitled  to  the 
appointment  of  a  receiver,  in  the  absence  of  a 
pledge  of  the  rents  and  profits  in  the  mortgage.'* 

The  respondent  relies  upon  the  following 
clause  of  the  mortgage  to  sustain  the  appoint- 
ment of  a  receiver: 

"And  it  is  agreed  by  and  between  the  said  par- 
ties that  Jack  J.  Josey  is  to  hold  and  enjoy  the 
said  premises  until  default  of  payment  snail  be 
made." 

The  respondent  claims  that  an  agreement 
to  hold  until  default  implies  an  agreement  to 
surrender  after  default  We  have  been  cited 
to  no  authority  (we  know  of  none)  that  war- 
rants such  construction.  The  mortgagor  is 
the  legal  owner  until  foreclosure,  and  an 
agreement  to  retain  a  part  of  his  right  will 
not  be  construed  as  surrender  of  all  other 
rights. 

The  order  appointing  a  receiver  Is  reversed. 

GARY,  C,  J.,  and  HYDRICK,  WAITS,  and 
GAGE,  J  J.,  concur. 


(109  S.  C.  78) 
SPILLERS  V.  GRIFFIN.     (No.  0900.) 

(Supreme  Oourt  of  South  Carolina.     Jan.  81, 

19ia) 

1.  Courts  ^=>87— Rules  of  Decision. 

The  courts  are  not  bound  to  find  legislative 
authortty  or  authority  of  other  cases  stating  the 
same  facts  before  they  can  declare  the  law  in  a 
new  aggregation  of  facts;  for,  law  beina:  a  sci- 
ence, it  is  the  duty  of  the  courts  to  apply  well- 
recognized  principles  of  law  to  new  conditions. 

2.  Highways    ^55>175(1)    —    Contbxbutobt 
Willfulness. 

In  action  for  injuries  from  collision  between 
motorcycle  and  automobile,  plaintiff  cannot  re- 
cover, when  his  willfulness  contributed,  as  a 
proximate  cause,  to  hia  own  injury,  even  though 
defendant  was  willful,  since  if  the  parties  were 
equally,  in  the  same  class,  to  blame  m  producing 
the  injury  neither  can  recover. 

3.  Nboliobnoe  ^=3>83— Last  Oleab  Chance 
doctbinb. 

In  action  for  injuries  from  collision  between 
motorcycle  and  automobile,  it  was  error  to 
charge  that,  even  if  plaintiff  was  negligent,  yet 
if  defendant's  servant  saw  plaintiff  in  time  to 
avoid  collision,  the  plaintiff  might  stiU  recover, 
since  the  doctrine  of  "the  last  clear  chance"  is 
not  the  law  of  South  Carolina. 

4.  Witnesses  ^=>267  —  Cboss-Examination 
OF  Own   Witness— Discretion. 

Cross-examination  by  plaintiff  of  his  own 
witness  is  mainly  in  the  trial  court's  discretion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  T.  J.  Maulden,  Judge. 

Action  by  W.  A.  Spillers  against  H.  H. 
Griffeo.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  new  t^l 
ordered. 
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Bonham  &  Price,  of  Greenville,  for  appel- 
lant. A.  Blythe,  M.  Gullough,  Martin  & 
Blythe,  and  Haynsworth  &  Haynsworth,  all 
of  Greenville,  for  respondent. 

FRASER,  J.  The  plaintiff  was  going 
away  from  Greenville  In  the  side  car  of  his 
motorcycle,  and  the  defendant's  automobile 
was  returning  to  Greenville,  driven  by  a  serv- 
ant. There  was  a  collision  between  the  auto- 
mobile and  the  motorcycle,  in  which  the 
plaintiffs  leg  was  broken.  The  plaintiff 
brought  this  action  for  damages,  actual  and 
punitive,  and  alleged  negligence,  reckless- 
ness, and  willfulness.  The  answer  of  de- 
fendant denied  all  wrongdoing  and  pleaded 
contributory  negligence,  and  also  contribu- 
tory willfulness  of  the  plaintiff,  as  a  de- 
fense. 

[1]  The  presiding  judge  charged  the  law 
as  to  contributory  negligence  but  refused  to 
charge  that  contributory  willfulness  was  a 
defense  to  willfulness.  From  this  ruling, 
among  others,  the  defendant  appealed  from 
the  judgment  against  him.  The  respondent 
claims  thait  there  is  no  case  in  this  state 
which  allows  such  a  defense,  and  only  one 
case  elsewhere,  and  that  case  sustains  the 
ruling  of  the  trial  judge.  The  respondent 
claims  that  this  court  would  have  to  make 
the  law  if  it  allowed  such  a  defense  to  pre- 
vail. Of  course  the  courts  have  no  right  to 
make  the  laiw.  If  there  Is  no  law  to  allow 
the  defense  of  contributory  willfulness,  so 
there  Is  no  law  that  allows  a  plaintiff  to  re- 
cover when  he  has  himself  contributed  will- 
fully as  a  proximate  cause  to  the  injury. 
The  plaintiff  must  show  his  right  to  recover 
in  law  and  in  fact.  The  courts,  however, 
are  not  bound  to  find  legislative  authority 
or  the  authority  of  the  other  cases  stating 
the  same  facts  before  they  can  declare  the 
law  in  a  new  aggregation  of  facts.  Law  is 
a  science,  and  it  is  the  duty  of  the  courts  to 
apply  well-reoognized  principles  of  law  to 
new  conditions.  When  railroads  were  built, 
the  courts  did  not  legislate  or  wait  for  new 
statutes  to  govern  their  operation.  They 
applied  the  old  doctrine  of  common  carriers 
and  master  and  servant  to  the  new  condi- 
tions. The  respondent  states  that  the  courts 
made  the  defense  of  contributory  negligence. 
The  courts  did  not  make  new  law;  they 
simply  applied  an  old  rule,  to  wit:  When 
two  people  are  equally  at  fault  in  producing 
the  injury,  the  law  leaves  them  where  it 
finds  them. 

[2]  Again,  contributory  negligence  is  not  a 
defense  to  willfulness,  because  the  parties 
are  not  equally  to  blame.  Apply  that  same 
rule  here,  and  we  find  that  when  a  plain- 
tiff willfully  contributes,  as  the  proximate 
cause  to  his  own  injury,  he  cannot  recover, 
even  though  the  defendant  was  willful.     If 


to  blame  in  producing'' the  Injury,  neither 
can  recover.    It  was  error  not  to  so  (fharge. 

[3]  His  honor  charged  that,  even  though 
the  plaintiff  was  negligent,  yet  if  the  defend- 
ant's servant  saw  the  plaintiff  in  time  to 
avoid  the  collision,  the  plaintiff  might  still 
recover.  That  is  the  doctrine  of  "the  last 
dear  chance,'*  and  is  not  the  law  in  this 
state. 

[4]  The  other  questions  raised  are  that 
the  trial  judge  allowed  the  plaintiff  to 
cross-examiine  his  own  witness,  the  exclu- 
sion of  certain  opinions  of  the  witness,  and 
the  exclusion  of  certain  statements  as  a  part 
of  the  res  gestsD.  All  of  these  quebtlons  are 
mainly  in  the  discretion  of  the  trial  judge, 
and  we  see  no  aJbuse  of  his  discretion. 

There  are  14  exceptions,  but  the  above 
disposes  of  all  the  questions  raised. 

For  the  two  errors  stated  above,  the  judg- 
ment is  reversed,  and  a  new  trial  ordered. 

GARY,  a  J.,  ajnd  HYDRICK.  WATTS, 
and  GAGE,  JJ.,  concur. 


(109  S.  C.  48) 

AVENT  V.  PROFFITT.    (No.  9887.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1918.) 

1.  Evidence  <S=:9l94  —  Deiconstrative  Evi- 
dence—Admissibility. 

In  an  action  against  an  architect  for  fail- 
ure to  properly  inspect  and  to  condemn  defective 
construction  in  a  house  erected  under  his  super- 
vision, where  it  appeared  that  after  a  large 
piece  of  plastering  fell,  other  portions  were 
deemed  unsafe  and  were  taken  down,  it  was 
not  error  to  admit  a  part  of  the  plastering, 
though  the  witness  could  not  testify  whether 
it  was  a  part  of  the  plastering  that  fell  or  a 
part  that  was  taken  down  as  unsafe. 

2.  Contracts  ^==>196,   353(8)  —  Abchitect*s 
Duties— Breach— Instructionb. 

In  an  action  aprainst  an  architect  for  failure 
to  properly  inspect  and  condemn  defective  con- 
struction in  a  building,  where  he  testified  that 
he  inspected  the  work  nearly  every  day  and  did 
not  allow  anything  to  go  into  the  building  that 
he  did  not  think  was  good,  and  the  contract  re- 
quired the  work  to  be  done  under  his  direction, 
a  nonsuit  was  properly  denied,  and  it  was  not 
error  to  give  instructions  as  to  his  duty  to  see 
that  proper  materials  were  used,  on.  the  theory 
that  ne  nad  nothing  to  do  with  the  materials. 

Appeal  from  (3onmion  Pleas  Circuit  Court 
of  Spartanburg  County ;  T.  S.  Sease,  Judge. 

Action  by  Mrs.  Betty  Avent  against  L.  D. 
Proffltt  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afiirmed. 

Nlcholls  &  Nicholls  and  John  Gary  Evans, 
all  of  Spartaiiburg,  for  appellant.  Sanders 
&  De  Pass,  of  Spartanburg,  for  respondent 

FRASER,  J.  The  respondent  lives  in 
Spartanburg,  and  desired  to  erect  a  dwell- 
ing house  for  herself  and  family.  Respond- 
ent's husband  was  away  on  business  much  of 
the  time.     The  appellant  was  employed  as 


architect   in   the   erection   of  the   building, 
the  parties  were  equally,  in  the  same  class,    After  the  family  had  been  living  in  the  house 
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S.O.) 


MBi;rON  V.  COHANNET  MILLS 


135 


about  three  years,  some  of  the  plastering 
fell.  When  the  plastering  fell  it  was  ob- 
served that  the  plastering  was  not  uniform 
in  thickness.  One  of  the  plaintiff's  witnesses 
said,  'the  pie  of  plastering  ranged  from  one- 
half  inch  thick  to  8%  inches."  This  in- 
equality was  alleged  to  be  a  defect  in  con- 
struction, and  the  appellant,  the  owner's  ar- 
chitect, is  sought  to  be  made  responsible  for 
failure  to  properly  inspect  and  failure  to  con- 
demn the  defective  construction.  On  the 
trial  of  the  case  the  Judgment  was  for  the 
plaintiff,  and  the  defendant  appealed. 

[1]  I.  The  first  exception  complain^  of  er- 
ror in  allowing,  on  the  trial,  the  use  of 
plastering  that  came  from  the  house,  but 
not  identified  as  a  part  of  the  plastering  that 
fell.  After  a  large  piece  of  plastering  fell, 
other  portions  of  the  plastering  were  deemed 
unsafe  and  were  taken  down.  The  witness 
did  not  know  whether  the  plastering  exhibit- 
ed was  a  part  of  the  plastering  that  fell,  or 
a  part  that  was  taken  down  as  unsafe.  The 
Inference  to  be  drawn  was  the  same,  and 
there  was  no  error  here. 

[2]  IL  The   other   four  exceptions   are: 

''(2)  In  that  his  honor  erred  in  refusing  to 
grant  a  nonsuit  upon  the  following  grounds: 
First,  There  is  no  evidence  tending  to  show 
that  any  injury  alleged  in  the  complaint  was  the 
direct  and  natural  result  of  any  failure  to  in- 
spect or  supervise  on  the  part  of  the  architect 
in  this  case.  Second.  There  Is  no  testimony 
showing  an^  negligence  whatever  on  the  part 
of  the  architect  to  perform  his  duty  under  his 
contract.  Third.  That  the  contract  shows  that 
the  only  duty  for  which  the  defendant  was  em- 
ployed was  to  make  a  reasonable  inspection 
of  the  work  as  it  progressed.  There,  is  no  evi- 
dence to  show  that  such  was  not  done.  On  the 
contrary,  the  evidence  shows  that  the  defendant 
did  reasonably  inspect  the  work  and  condemn- 
ed certain  part  of  it,  and  the  matter  was  made 
satisfactory  by  the  contractors ;  that  the  plain- 
tiff has  accepted  the  work  of  the  defendant, 
namely,  that  of  inspecting  and  reasonably  su- 
pervising the  work,  and  that  the  evidence  of 
the  plaintiff  herself  is  that  the  injury,  if  any, 
may  have  been  the  result  of  -other  causes  ab- 
solntely  beyond  the  control  of  the  defendant,  or 
even  of  the  plaintifiE  herself;  that  there  is  no 
direct  testimony  showing  that  the  defendant  has 
violated  any  contract,  verbal  or  written,  made 
by  him  with  the  plaintiff.  Fourth.  That  if  any 
liability  exists  on  the  part  of  the  defendant  for 
a  failure  to  inspect  materials,  the  plaintiff  is 
estopped  from  bringing  such  action  until  she  has 
exhausted  her  remedy  against  the  contractors, 
and  until  she  has  demanded  that  the  matter 
be  submitted  to  arbitration. 

"(3)  In  that  his  honor  erred  in  charging  the 
jury  as  follows:  'Where  one  employs  an  archi- 
tect to  draw  plans  for  a  house  and  to  supervise 
the  construction  of  the  house,  and  the  agree- 
ment is  that  no  money  is  to  be  paid  out  except 
on  the  certificate  of  the  architect,  such  architect 
is  the  agent  of  the  one  who  employs  him,  and 
he  is  bound  under  the  law  to  exercise  reason- 
able care  and  reasonable  diligence  to  see  that 
the  work  is  done  in  a  reasonable,  proper,  safe, 
and  secure  manner,  and  that  proper  materials 
are  used  in  the  construction  of  the  house*— the 
error  being  that  it  was  a  charge  on  the  facts. 
^There  was  no  evidence  that  the  defendant  was 
charged  with  the  duty  of  seeing  that  proper  ma- 
terials  were  used  in   the  construction  of  the 


house.  He  has  nothing  whatever  to  do  with  the 
materials  furnished.' 

"(4)  In  that  his  honor  erred  in  charging  the 
jury  as  follows:  *If  an  architect  carelessly  fails 
to  supervise  the  construction  of  a  house  which 
he  is  employed  to  supervise,  and  car^essly  al- 
lows improper  material  to  go  into  the  house, 
or  carelessly  allows  improper  work  to  be  done 
on  the  house,  he  is  responsible  in  damages  to  the 
person  who  employs  him  to  supervise  said  work' 
— the  error  being  that  the  law  was  not  applica- 
ble to  the  facts  in  this  case ;  that  there  was  no 
evidence  that  the  architect  in  this  case  had 
anything  to  do  with  judging  materials,  or  to 
see  as  to  what  materials  should  go  into  the 
house.  It  was  therefore  prejudicial  to  the  de- 
fendant 

"(5)  In  that  his  honor  erred  in  charging  the 
jury  as  follows:  'If  he  fails,  either  in  supervis- 
ing the  work  as  it  is  being  carried  on,  or  in 
supervising  the  materials  which  go  into  the 
house,  and  damages  come  to  the  one  who  em- 
ploys him,  he  is  responsible  for  such  damages' 
— the  error  being  that  there  was  no  evidence  of 
any  contract  between  the  plaintiff  and  the  de- 
fendant that  he  should  in  any  manner  be  the 
judge  of  materials  going  into  the  work.  The 
charge  was  prejudicial  to  the  right  of  the  de- 
fendant" 

These  exceptions  may  be  considered  to- 
gether, as  they  are  based  upon  the  same  er- 
ror.   The  appellant  himself  said: 

"I  inspected  the  work  nearly  every  day.  I 
did  not  allow  an^  thing  to  go  in  the  building 
that  I  did  not  think  was  good." 

The  contract  between  the  owner  and  the 
contractor  provided  that  the  work  should  be 
done  under  the  ''direction  of  said  architect" 
The  architect's  duty  did  not  stop  with  mere 
inspection.  He  had  the  right  to  condemn 
and  exercised  that  right  as  to  a  part  of  the 
plastering.  The  appellant  admits  that  part 
of  his  compensation  was  paid  for  supervision 
of  the  work.    These  exceptions  are  overruled. 

The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDMCK,  WATTS,  and 
GAGE,   JJ.,  concur. 

(109  S.  C.  67) 

MELTON  V.  COHANNET  MILLS.    (No.  9898.) 

(Supreme  Court  of  South  Carolina.     Jan.  80, 

1918.) 

Master  and  Servant  «=>89(1)— Injury  Re- 
ceived Outside  Scope  of  Employment. 
A  teamster  in  employ  of  cotton  mills  com- 
pany, having  no  duties  in  company's  gin  house, 
was  not  entitled  to  recover  from  the  company 
for  injuries  received  there  while,  as  a  volunteer, 
he  was  assisting  a  fellow  servant,  where  such 
injuries  were  due  to  his  own  carelessness. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Spartanburg  County;   H.  F.  Rice,  Judge. 

Action  by  J.  A.  Melton  against  Ck)hannet 
Mills.  From  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed,)  and  complaint  dis^ 
missed. 

Nicholls  ft  Nicholls  and  John  Gary  Evans, 
all  of  Spartanburg,  for  appellant  S.  G. 
Finley  and  Sanders  &  De  Pass,  all  of  Spar- 
tanburg, for  respondent. 
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waits;  J.  This  Was  an  action  for  dam- 
ages for  alleged  personal  Injuries  to  the 
plaintiff,  and  was  tried  before  Judge  Rice 
and  a  jury  at  Spartanburg,  S.  C,  April  4, 
1916,  and  resulted  in  a  verdict  in  favor  of 
the  plaintiff  for  $1,800  actual  damages  and 
$200  punitive  damages.  After  entry  of  judg- 
ment defendant  appealed,  and  by  three  ex- 
ceptions imputes  error  and  seeks  reversal. 

The  first  exception  alleges  error  in  not 
granting  defendant's  motion  for  a  directed 
verdict  in  favor  of  defendant  on  the  follow- 
ing grounds:  (1)  Because  there  is  no  evi- 
dence showing  that  any  negligence  ^existed 
on  the  part  of  the  company  which  could  in 
any  manner  be  referred  to  as  the  proximate 
cause  of  any  injury  to  the  plaintiff;  (2)  be- 
cause the  undisputed  evidence  shows  that  the 
plaintiff  was  employed  as  a  teamster,  an 
entirely  separate  and  distinct  occupation, 
having  no  relation  whatever  to  the  work  that 
he  was  performing  when  the  injury  occur- 
red; (3)  that  the  undisputed  evidence  shows 
that  the  plaintiff  was  a  teamster,  whose  du- 
ties were  outside  of  the  ginhouse,  the  place 
of  the  accident,  and  that  the  plaintiff  was 
not  ordered  by  any  superior  officer  to  do  the 
work  which  he  was  i)erfdrming  when  he  is 
alleged  to  have  been  Injured;  (4)  that  the 
danger  to  which  the  plaintiff  was  subjected. 
If  at  all,  was  obvious,  easily  seen,  and  to  a 
man  exercising  due  care  and  prudence  no 
injury  could  have  occurred;  and  therefore 
the  servant  assumed  the  risk,  if  any ;  (5)  be^ 
cause  the  undisputed  evidence  in  the  case 
shows  that  the  plaintiff  knew  of  the  condi- 
tion of  the  gin  upon  which  he  Is  alleged  to 
hfLYe  been  Injured,  and  that  the  condition 
as  he  found  it  was  assumed  by  him,  or,  rath- 
er, the  risk  was  assumed  by  him  in  the  cir- 
cumstances. Defendant's  counsel  also  mov- 
ed separately  for  a  direction  of  the  verdict 
as  to  punitive  damages,  for  the  reason  that 
there  is  no  evidence  in  the  case  upon  which 
punitive  damages  can  be  based.  The  evi- 
dence shows  that  the  plaintiff  was  employed 
as  a  teamster;  that  he  had  no  duties  what- 
ever in  the  ginhouse. 

The  evidence  shows  conclusively  that  the 
plaintiff  was  not  engaged  In  the  scope  of  his 
employment  when  he  was  injured.  He  was  a 
volunteer,  assisting  a  fellow  servant.  He 
was  requested  to  get  a  pitchfork  by  a  fel- 
low, servant  The  servant  was  using  it  for 
the  purpose  of  putting  the  seed  in  the  gin, 
picking  them  up  from  the  floor.  The  servant 
was  requested  to  perform  certain  duties,  re- 


moving the  seed 'and  putting  them  in  the  gin. 
The  evidence  shows  that  the  moat  board 
was  not  intended  as  a  protection  to  feeding 
the  gin,  but  to  regulate  the  passage  of  the 
moats,  and  waa  behind  the  saws,  and  put 
there  to  carry  the  moats  back  to  the  rear. 
The  absence  of  the  moat  board  was  not  in 
any  manner  oounected  with  the  business 
which  plaintiff  was  requested  to  perform, 
to  wit,  removing  the  seed.  The  moat  board 
was  not  put  there  to  be  in  any  manner  con- 
nected with  the  performance  of  that  busi- 
ness, but  was  Intended  to  regulate  the  pas- 
sage of  the  moats  and  carry  them  back  to 
the  rear  and  was  behind  the  gin  saws.  Moat 
boards  are  back  of  the  saws,  not  in  front. 
When  plaintiff  brought  the  pitchfork  Brad- 
ley took  it  from  him,  and  pitched  the  seed 
up  in  the  gin  from  the  floor.  As  Bradley 
left  for  another  gin  plaintiff  dropped  on  his 
knees  and  went  to  throwing  the  remnant  of 
seed  left  by  Bradley  into  the  breast  of  the 
gin.  He  found  a  moat  with  the  seed,  and. 
Instead  of  throwing  it  with  the  seed  into  the 
gin,  where  the  seed  ought  properly  to  be  fed 
to  the  gin,  he  attempted  to  throw  it  into  a 
hole  underneath  the  gin,  and,  missing  his 
mark,  the  saws  caught  his  finger  and  in- 
filcted  the  injuries.  He  knew  the  hole  was 
there,  and  he  knew  the  saws  were  there. 

The  testimony  shows  beyond  dispute  that 
the  hole  being  there  did  not  expos^  th€  saws 
or  impair  the  safety  of  the  gin.  The  act  of 
plaintiff  in  throwing  the  moats  under  the 
gin  had  no  connection  whatever  with  the 
work  that  he  was  engaged  in  and  employed 
to  do.  The  master  could  not  assume  that, 
instead  of  feeding  the  seed  to  the  gin  he 
would  poke  his  hand  in  a  hole  behind  the 
saws  past  the  moat  board  to  put  the  moats 
in.  Had  plaintiff  raked  off  the  seed  and 
threw  them  in  where  cotton  goes  In  the  gin 
he  would  not  have  been  injured.  The  evi- 
dence conclusively  shows  that  the  proximate 
cause  of  Injury  was  plaintiff's  own  careless- 
ness and  voluntary  acts  on  his  part  in*  doing 
something  that  he  was  not  required  or  re- 
quested to  do.  His  honor  was  in  error  la 
not  directing  a  verdict  in  favor  of  the  de- 
fendant. 

The  case  is  reversed,  and,  complaint  dl»> 
missed. 

Reversed. 

GARY,  C.  J.,  and  HTDRIOK,  FRASEB» 
and  GAGE,  JJ.,  concur. 
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BRANYAN  et  aL  ▼.  TRIBBLB  et  aL 

(No,  9892.) 

(Supreme  Court  of  Sonth  Oarolina.     Jan.  28, 

1918.) 

Deeds  €=»i26 — Estate  Created — Condition- 
al Fee  —  *'Heibs  or  Heb  Body"  —  **CHni- 

DBEN." 

Deed  to  a  woman  "and  to  tl^e  heirs  of  her 
body,"  to  have  and  to  hold  dnring  her  life,  at 
her  death  '*to  so  equally  to  her  children,  should 
ahe  leave  any,  and,  in  case  she  died  leaving  no 
child  or  children,  to  go  to  her  legal  heirs,  created 
a  conditional  fee,  and  not  a  life  estate  with 
remainder  to  her  children;  it  being  clearly  the 
intention  of  the  grantor  to  convey  his  entire 
estate,  which  intention  would  be  defeated  by 
interpreting  the  words  *'heirs  of  her  body"  to 
mean  "children,"  not  a  word  of  limitation  un- 
der such  circumstances,  since  there  were  no  oth- 
er words  of  limitation  in  the  deed  by  which 
the  children  rould  take  the  fee  in  remainder,  and 
the  clause  that  in  case  she  died  leaving  no  child 
or  children,  etc,  being  without  legal  effect,  since 
she  did  not  die  without  leaving  children. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Children; 
Heirs  of  the  Body.] 

Appeal  from  Common  Pleas  Circuit  Ooort 
of  Anderson  County ;  John  IS.  Wilson,  Judge. 

Action  by  J.  T.  Branyan  and  others  against 
Mrs.  Emma  F.  Tribble,  as  executrix,  and  oth- 
ers. From  Judgment  for  defendants,  plain- 
stiffs  appeal.    Affirmed. 

Breazeale  &  Pearman,  of  Anderson,  for  ap- 
pellants. Bonham,  Watklns  &  Allen,  of  An- 
derson (Jos.  N.  Brown,  of  Anderson,  of  coun- 
sel), for  respondents. 


GARY,  C.  J.   This  Is  an  action  to  set  aside 

the  Judgment  In  the  case  of  J.  L.  Tribble, 

plaintiff,  against  James  T.  Branyan  et  al., 

defendants,  on  the  following  grounds: 

"Fiifit,  becanse  the  plaintiffs  who  were  named 
as  defendants  in  said  action,  were  never  served 
with  copies  of  the  summons  or  any  other  no- 
tice or  process  In  said  action  or  proceeding, 
and  had  no  notice  that  such  an  action  had  been 
brought  until  after  the  death  of  their  mother, 
Mrs.  Nariza  C.  Branyan,  in  January,  1^15; 
second,  because  the  appointment  of  the  guardian 
ad  litem  for  the  defendants  therein  was  pro- 
cured upon  the  application  of  D.  S.  Branyan. 
who  concealed  from  said  minors  the  pendency  of 
said  action,  and  was  acting  in  the  interest  of 
the  plaintiff  in  said  action,  and  said  appoint- 
ment was  therefore  void  and  Illegal;  thu:d,  be- 
canse the  said  guardian  ad  litem  did  not  repre- 
sent their  interest,  in  that  he  failed  to  set  up 
the  deed  under  which  their  interests  were  vest- 
ed in  the  premises,  notwithstanding  he  knew  of 
the  existence  of  said  deed,  w)iich  as  an  officer 
of  the  court  it  was  his  duty  to  do;  fourth,  be- 
cause all  the  proceedings  in  said  case  show  that 
the  interests  of  the  plaintiffs  in  the  premises  in 
question,  under  the  deed  which  they  now  claim 
them,  and  under  which  instrument  they  had  an 
interest  in  remainder  at  the  time,  was  not  be- 
fore the  court  for  adjudication,  and  their  rights 
were  not  adjudicated  by  the  order  therein; 
fifth,  that  they  were  denied  their  constitutional 
rights,  in  that  said  order  was  obtained  in  a  pro- 
ceeding in  which  they  were  deprived  of  tneir 
pro|)erty  without  due  process  of  law,  and  were 
denied  the  equal. protection  of  the  laws. 


»f 


The  defendants  demurred  to  the  complaint 
on  the  ground  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in 
that  It  shows  upon  its  face  that  the  plaintiffs 
have  no  Interest  in  the  land  therein  describ- 
ed, for  the  reason  that  the  deed  under  whicb 
they  claim  conveyed  a  fee  conditional  to 
Narlza  C.  Branyan,  which  was  conveyed  by 
her  after  the  birth  of  issue.  His  honor  the 
circuit  judge  sustained  the  demurrer. 

The  following  is  a  copy  of  the  deed: 

"Know  all  men  by  these  presents  that  I, 
James  Armstrong,  of  said  state  and  county,  for 
and  in  consideration  of  the  love  and  affection 
which  I  bear  to  Nariza  C.  Branyan,  wife  of  Da- 
vid S.  Branyan,  and  in  further  consideration 
of  one  dollar  to  me  paid  by  the  said  Nariza  C. 
Branyan  (the  receipt  whereof  is  hereby  ac- 
knowledged), have  given^  granted  and  released 
unto  the  said  Nariza  Branyan  and  to  the  heirs 
of  her  body,  reserving  to  myself  and  to  my  wife 
Elizabeth  Armstrong,  during  our  natural  lives 
the  free  use  and  occupancy  thereof;  all  that 
plantation  or  tract  of  land,  situated  in  the 
county  aforesaid,  ♦  ♦  ♦  together  with  all 
and  singular  the  rights,  members,  hereditaments 
and  appurtenances  to  the  same  belonging  or  ap- 
pertaining. To  have  and  to  hold  the  said  tract 
of  land  unto  the  said  Nariza  C.  Branyan  during 
her  natural  life,  and  at  her  death  to  go  equally 
to  her  children,  should  she  leave  any,  and  in 
case  the  said  Nariza  C.  Branyan  should  die, 
leaving  no  child  or  children,  then  said  tract 
of  land  to  go  to  the  legal  hein;  of  the  said  Na- 
riza C.  Branyan,  her  husband  having  a  life  es- 
tate should  she  die  first.  And  further,  it  is 
expressly  understood  the  free  use  and  occupancy 
of  said  tract  of  land  is  reserved  to  myself  and 
my  wife,  Elizabeth  Armstrong,  during  our  nat- 
ural lives,  and  at  our  death  the  said  Nariza  C. 
Branyan  will  h^ve  the  free  use  and  occupancy, 
rents  and  profits  of  said  tract  of  land  for  and 
during  her  natural  life,  not  subject  to  the  debts, 
contracts  or  liabilities  of  her  present  husband  or 
any  future  husband  and  at  her  death  to  be  dis- 
pbsed  of  as  before  directed.  And  I  hereby  war- 
rant and  defend  the  said  tract  of  land  unto 
the  said  Nariza  C.  Branyan  as  aforesaid  from 
all  other  persons  claiming  by  or  under  me. 

"In  witness  whereof  I  have  hereunto  assigned 
my  name  and  affixed  my  seal  the  eighteenth 
day  of  March  18d9. 

"James  Armstrong.    [Seal.] 

"Signed,  sealed  and  delivered  in  the  presence 
of  E.  C.  Mosely.    G.  M.  Mattison." 

The  appellants'  attorneys  contend  that 
Nariza  C.  Branyan  took  under  the  deed  only 
a  life  estate,  and  that  her  children  took  as 
remaindermen.  In  the  first  place  their  con- 
struction of  the  deed  Is  dependent  upon  the 
proposition  that  the  words  "heirs  of  her 
body'*  were  used  in  the  sense  of  "children." 
It  was  clearly  the  intention  of  the  grantor, 
James  Armstrong,  to  convey  his  entire  es- 
tate in  the  land.  The  words  "heirs  of  her 
body"  cannot  be  Interpreted  to  mean  "chil- 
dren" without  defeating  such  Intention,  as 
the  word  "children,"  under  such  circum- 
stances, is  not  a  word  of  limitation,  and 
there  are  no  other  words  of  limitation  in  the 
deed,  by  which  the  children  could  take  the 
fee  in  remainder.  Williams  v.  Cause,  83  S. 
C.  265,  65  S.  EL  241.  In  cases  where  the 
word  "children"  is  used  In  the  sense  of  'lieirs 
of  the  body,"  it  is  a  word  of  limitation,  but 


^s9For  etlisr  eases  see  same  to{>ic  a^  KBT-NUMBBR  in  &11  Key-Numbered  DlgesU  and  Indexes 
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when  the  words  "heirs  of  the  body'*  mean 
"children,"  the  latter  Is  never  a  word  of 
limitation.  The  words  "In  case  the  said 
Nariza  0.  Branyan  should  die  leaving  no 
child  or  children,  then  the  said  tract  of  land 
to  go  to  the  legal  heirs  of  the  said  Nariza  C. 
Branyan,"  are  without  force  and  effect,  for 
the  reason  that  there  was  a  failure  of  the 
condition,  upon  which  the  "legal  heirs"  of 
Nariza  C.  Branyan  were  to  take,  as  she  did 
not  die  without  leaving  children.  Our  con- 
clusion is  that  Nariza  0.  Branyan  took  a  fee 
conditional  in  the  land,  and  that  she  dispos- 
ed of  the  same  after  the  birth  of  issue,  there- 
by conveying  the  fee. 

This  court  is  satisfied  with  the  findings  of 
his  honor  the  circuit  judge  that  there  was  no 
fraud,  and  that  the  court  had  jurisdiction  of 
the  parties. 

The  cases  of  Gladden  v.  Chapman,  106  S. 
O.  486,  91  S.  E.  796,  and  Barfleld  v.  Barnes, 
108  S.  C.  1,  93  S.  B.  425k  show  that  all  other 
exceptions  must  be  overruled. 

Judgment  affirmed. 

WATTS,  FRASER,  and  GAGE,  JJ.,  con- 
cur. 

HYDRICK,  J.,  did  not  sit 


(109  S.  C.  62) 

HODGE  V.  PIEDMONT  &  N.  BY.  CO. 

(No.  9895.) 

(Supreme  Court  of  ^'ot*th  Carolina.     Jan.  29, 

1918.) 

1.  Abbest  ^=>68  — Duty  to  Exhibit  Wab- 

BA.NT. 

An  arrest  by  a  special  constable  whose  au- 
thority is  unknown  to  plaintiff  is  wrongful  when 
he  reiuses  to  exhibit  the  warrant  pursuant  to 
plaintiflTs  request 

2.  False  Impbisonment  ^=s>15(3)~Railboads 
— Passen  gebs—Abrest. 

Defendant  railroad  held  liable  where  its  con- 
ductor aided  a  special  constable  in  arresting 
plaintiff  passenger  without  exhibiting  the  war- 
rant as  demanded  by  the  passenger,  who  was 
unaware  of  the  constable^s  authority. 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  T.  J.  Mauldin,  Judge. 

Action  by  Anderson  Hodge  against  the. 
Piedmont  &  Northern  Railway  Comimny. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Geo.  W.  Nicholls,  John  Gary  Evans,  and 
J.  G.  Galbralth,  all  of  Spartanburg,  for  ap- 
pellant P.  b.  Barron,  of  Union,  and  San- 
ders &  De  Pass,  of  Spartanburg,  for  respond- 
ent 

ERASER,  J.  The  plaintiff  claims  that 
while  he  was  a  passenger  on  the  defendant's 
train,  a  man  named  Haddon,  who  claimed 
to  be  a  constable,  came  into  the  car  in  which 
the  plaintiff  wab  riding  and  forcibly  arrested 
him;    that  he  demanded  the  production  of 


the  watrrant  for  his  arrest,  but  Haddon  re- 
fused to  produce  it ;  and  that  the  conductor 
of  defendant's  car  assisted  in  the  arrest,  with 
full  Icnowledge  of  the  demand  for  and  refusal 
to  produce  the  warrant  The  Judgment  was 
for  the  plaintiff  and  the  defendant  appealed 
upon  16  exceptions.  The  appellant  reduced 
these  to  the  statement  of  three  questions  in 
its  argument  There  Is  really  only  one  ques- 
tion of  law  in  this  case. 

The  plaintiff  claims  that  he  demanded  the 
production  of  the  warrant.  The  defendant 
denies  that  the  demand  was  made.  That 
was  a  question  for  the  jury.  The  exact 
amount  of  participation  of  the  conductor  Is 
also  in  dispute,  but  that  also  is  a  question 
for  the  jury. 

[1,2]  The  question  of  law  is:  If  the  plain- 
tiff did  demand  the  production  of  the  war- 
rant and  it  was  refused,  was  the  arrest  un- 
lawful? The  answer  to  that  question  is:  It 
was. 

In  Corpus  Juris,  vol.  5,  pp.  393,  394,  we 
find: 

Sec.  17.  **When  Arrest  Made  hy  Private  Per- 
son or  One  not  Known  as  Peace  Officer.  An 
officer  not  commonly  known  as  such,  or  one  who 
;i8  acting  outside  of  his  proper  and  well-known 
jurisdiction,  mnst  give  notice  of  his  authority 
to  the  one  sought  to  be  arrested,  either  by  show- 
ing his  warrant  when  demanded,  or  at  least  by 
giving  the  substance  of  the  warrant  If  he  neg- 
lects or  fails  to  do  so,  resistance  on  the  part 
of  the  person  whom  he  seeks  to  arrest  wiU  be 
justified.  And  this  rule  is  particularly  applica- 
ble where  the  arrest  is  made  by  one  specially 
deputized  for  this  purpose,  whose  official  char- 
acter and  purpose  would  not  ordinarily  ba 
known  or  recognized.** 

Mr.  Haddon  was  special  constable  to  make 
this  arrest,  and  It  was  his  duty  to  show  the 
warrant.  When  he  refused  to  show  it  (If 
the  plaintiff  did  not  know  that  Mr.  Haddon 
was  specially  authorized),  plaintiff  had  the 
right  to  resist,  and  should  have  had  the  pro- 
tection of  the  defendant  whose  passenger 
he  was.  The  defendant's  conductor  assisted 
in  the  arrest,  if  the  demand  for  the  produc- 
tion of  the  warrant  was  made  and  refused, 
as  stated.  That  depended  upon  a  question 
of  fact  and  was  a  question  for  the  jury. 

The  exceptions  are  overruled  and  the  judg- 
ment afilrmed. 

HYDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
cur.   GARY,  C.  J.,  dissenta 


aO0  S.  c.  82> 
SMYTHE  V.  MONASH.    (No.  9902.) 

(Supreme  Court  of  South   Carolina.     Feb.   8, 

1918.) 

Judgment  ^=5>278  —  Entry  bt  CiasBK  — CJor- 

FORMITY  TO  JUDGMENT  OP  CoURT. 

In  mechanic's  lien  foreclosure  action,  judg- 
ment of  foreclosure  of  the  Hon  reciting  *'that  the 
respondent  is  justly  due  to  the  plaintiffs,  the 
sum  of  ♦  •  ♦  dollars'*  did  not  authorize  the 
clerk  of  the  court  to  enter  a  general  judgment 
for  a  specified  sum  of  money  against  the  defend- 
ant in  personam^  since  there  were  no  words  ex- 
pressly authorizmg  the  entry  of  swAi  a  judg* 
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ment,  and  it  was  necessary  for  the  court  to  as- 
certain and  determine  the  amount  due  by  de- 
fendant under  the  mechanic's  lien,  and  it  would 
not  have  been  in  accordance  with  the  terms  of 
the  statute  as  t6  foreclosure  of  mechanic's  lien 
for  the  court  to  decree  that  plaintiff  was  enti- 
tled to  a  judgment  in  personam  againsjfc  defend- 
ant 

Watts  and  Gage,  JJ.,  dissenting. 

Appeal  from  Ck)mnion  Pleas  Circuit  Ck>urt 
of  Charleston  County;  H.  F.  Rice,  Mendel 
Ij.  Smith,  Judges. 

Action  by  Augustine  T.  Smythe,  as  receiv- 
er for  H.  T.  Zacharias  and  C.  J.  Powers,  do- 
ing business  as  Zacharias  &  Powers,  against 
I.  M.  Monash.  From  an  order  setting  aside 
a  judgment  as. entered  by  the  clerk  in  so  far 
as  it  imposed  a  personal  liability  against 
defendant,  plaintllT  and  C.  J.  Powers  appeal. 
Affirmed. 

Nathans  &  Sinker  and  Geo.  L.  Buist,  all 
of  Charleston,  for  complainant-appellant. 
Logan  ft  Graces  of  Charleston,  for  appellant 
C  J.  Powers.  Mordecai,  Gadsden  &  Rut- 
ledge  and  Isadore  M.  Monash,  all  of  Charle»- 
ton,  for  respondent. 

GARY,  G.  J.  This  is  an  appeal  from  an 
order  setting  aside  a  general  judgment  for 
a  specified  sum  of  money  against  the  de- 
fendant in  personam,  on  the  ground  that  the 
Judgment  of  foreclosure  of  the  mechanic's 
lien  herein  did  not  authorize  the  derk  of  the 
court  to  enter  such  a  judgment 

The  fc^lowing  is  the  form  of  the  judgment 

that  was  set  aside  by  his  honor,  the  circuit 

judge: 

'This  action  having  been  brought  to  trial  by 
the  court,  and  a  decision  having  been  rendered 
for  the  plaintiif ,  and  filed,  *  *  *  it  is  ad- 
judged that  A.  T.  Smvthe  as  receiver  *  *  * 
recover  of  said  I.  M.  Monash,  defendant,  $12,- 
83a.U,  so  found.    ♦    ♦    ♦" 

The  judgment  in  the  action  for  the  fore- 
closure of  the  mechanic's  lien  was  as  fol- 
lows: 

"It  is  ordered,  adjudged,  and  decreed  that  the 
report  of  the  master  be,  and  the  same  is  hereby, 
confirmed,  and  made  the  judgment  of  this  court 

•  •  ♦  It  is  further  ordered,  adjudged,  and 
decreed  that  the  respondent  be  allowed  as  a 
set-off  and  deduction  from  the  sum  demanded 
by  the  plaintiff,  Uie  sum  of  $1,500,  and  that  the 
respondent  is  justly  due  to  the  plaintiffs  the 
sum  of  $10,616.75.  ♦  ♦  ♦  It  is  further  order- 
ed, adjudged,  and  decreed  that  the  master  do 
8CU  the  property  described  in  the  complaint, 
after  the  usual  advertisement  at  public  outcry 

•  *  *  for  cash  or  part  cash,  as  ne  deems  the 
interest  of  all  parties  will,  be  best  subserved. 

•  •  ♦  It  is  further  ordered,  adjudged,  and  de- 
creed that  either  party  to  this  cause  shall  have 
^e  right  to  apply  at  the  foot  of  this  decree  to 
any  judge  at  chambers,  or  in  open  court  on 
four  days'  notice  to  the  other  parties,  for  such 
further  orders  as  may  be  necessary  to  effect  the 
sale  of  the  property  to  the  best  advantage." 

The  master  in  his  report,  which  was  con- 
firmed, recommended: 

"(1)  That  the  petitioners  have  judgment  for 
$10J3ia75,  with  legal  interest    ♦    ♦    ♦ 

"(2)  That  should  the  respondent  faU  to  make 
settlement  with  the  petitioners  within  the  time 
fixed  by  the  court*  the  master  be  authorized  to 


sell  the  premises  above  described  by  public  auc- 
tion,, upon  terms  to  be  fixed  by  the  court" 

On  the  14th  of  March,  1916,  and  prior  to 
the  entry  of  judgment  by  the  clerk  of  court, 
the  attorneys  of  the  respective  parties  to 
this  action  entered  into  an  agreement  which, 
among  others,  .contained  the  following  stip- 
ulations: 

"(1)  That  the  notice  of  intention  to  appeal 
heretofore  filed  and  served  be,  and  the  same  is 
hereby,  withdrawn  and  abandoned. 

"(2)  That  judgment  shall  be  entered  in  this 
cause,  in  favor  of  tho  plaintiff-petitioner,  against 
the  defendant-respondent  in  accordance  with 
the  recommendations  made  by  the  master  herein, 
and  as  confirmed  and  provided  for  in  the  decree 
of  this  court  herein,  and  on  file  in  this  court" 

This  appeal  is  not  intended  to  alter  or  ef- 
fect the  judgment  of  foreclosure  of  the  me- 
chanic's lien  in  any  respect  whatever,  but 
merely  to  determine  whether  the  judgment 
entered  by  the  clerk  of  court  was  in  con- 
formity with  the  judgment  of  foreclosure. 

The  words  in  the  judgment  of  foreclosure, 
"that  the  respondent  is  justly  due  to  the 
plaintiffs,  the  sum  of  *  ♦  *  dollars,"  do 
not  authorize  the  entry  of  a  judgment  in 
personam,  for  several  reasons,  to  wit:  There 
are  no  words  expressly  authorizing  the  en- 
try of  such  a  judgment;  it  was  necessary 
for  the  court  to  ascertain  and  determine 
the  amount  due  under  the  mechanic's  lien,  by 
the  defendant  (Metz  v.  Critcher,  83  S.  C.  396, 
65  S.  E.  394);  it  would  not  have  been  in  ac- 
cordance with  the  terms  of  the  statute  pro- 
viding for  the  foreclosure  of  a  mechanic's 
lien  for  the  court  to  decree  that  the  plaintiff 
was  entitled  to  a  judgment  in  personam 
against  the  defendant  (Tenney  v.  Water  Pow- 
er Co.,  67  S.  C.  11,  45  S.  E3.  Ill;  Metz  v. 
Critcher,  83  S.  C.  396,  65  S.  B.  394). 

The  recommendation  of  the  master  was 
that  the  petitioner  haye  judgment  for  the 
sum  therein  mentioned,  but  the  judgment  of 
foreclosure  simply  provides  that  the  respond- 
ent is  justly  due  the  plaintiffs  the  sum  there- 
in mentioned.  Byidently,  both  the  master 
and  circuit  judge  intended  to  comply  with 
the  provisions  of  the  statute,  which  require 
the  court  to  ascertain  and  determine  the 
amount  due  under  the  mechanic's  lien,  but 
which  do  not  authorize  a  Judgment  in  per- 
sonam. 

Afllrmed. 

HTDRICK  and  FRASBR,  JJ.,  concur. 

WATTS,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  Chief  Justice.  While 
it  is  true  that  Judge  Smith  was  in  error  in 
the  first  instance  in  making  the  decree  be 
did,  and,  as  pointed  out  by  the  Chief  Justice, 
the  character,  nature,  and  extent  of  the 
judgment  he  was  authorized  to  grant,  still 
when  he  granted  the  judgment  he  did  the 
defendant-respondent's  remedy  was  by  ap- 
peal for  the  purpose  of  having  the  judgment 
corrected.  This  he  attempted  to  do  by  giv« 
ing  notice  of  intention  to  appeal  which  later 
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was  withdrawn,  and  his  attorneys  entered 
into  an  agreement  for  the  entry  of  Judg- 
ment as  decreed  by  the  court  in  the  order 
made  confirming  the  report  of  master.  The 
agreement  was  for  the  entry  of  judgment 
made  by  his  honor,  Judge  Smith. 

An  entry  of  Judgment,  as  provided  for  un- 
der the  law  as  to  mechanic's  lien,  does  not 
deprive  the  party  of  his  right  to  a  separate 
suit  for  damages  if  the  property  does  not 
pay  his  debt  by  sale.  If  at  the  sale  he  is 
not  paid  in  full«  he  still  can  sue  for  the 
difference.  All  of  the  parties  being  before 
the  court  in  an  equity  proceeding,  the  court 
had  the  right  to  enlarge  the  proceeding  by 
consent  of  the  parties,  and  grant  such  relief 
in  the  premises  as  would  finally  dispose  of 
every  issue  in  the  case  or  could  arise  in  any 
manner  out  of  it  then  or  subsequently,  In 
order  that  every. legal  issue  might  be  fully 
and  finally  determined. 

The  agreement  of  the  attorneys  did  this, 
and  the  parties  are  bound  by  what  the  at- 
torneys did  and  cannot  set  aside  or  avoid 
what  was  done  by  their  attorneys  in  the  ab- 
sence of  fraud  or  mistake.  The  attorneys  of 
the  defendant  on  record  solemnly  agreed  to 
settle  and  adjust  all  Issues  and  subject-mat- 
ter of  the  suit,  and  he  cannot  repudiate  the 
agreement  entered  into.  Jones  &  Parker  v. 
Webb,  8  S.  0.  207;  Bice  v.  Mahafl'ey,  9  S.  C. 
282;  Beck  v.  Railroad,  90  S.  Q.  310,  83  S.  B. 
335;  Poore  v.  Poore,  105  S.  C.  212,  89  S.  B. 
569.  The  defendant's  attorneys  withdrew 
their  appeal  from  the  decree  of  Judge  Smith 
and  consented  that  Judgment  be  entered 
thereon,  and  Judge  Smith's  decree  became 
the  Judgment  and  the  law  of  the  case  and 
was  entered  in  accordance  with  a  solemn 
agreement  and  fixed  stipulation  made  by  the 
attorneys  of  record  In  the  case  without  any 
mistake  or  fraud  on  the  part  of  any  of  them, 
and  his  honor.  Judge  Rice,  was  without  pow- 
er or  authority  to  vacate,  modify  or  in  any 
manner  change  the  decree  made  by  another 
circuit  Judge. 

For  these  reasons  I  think  the  appeal 
should  be  sustained  and  Judgment  reversed. 

GAGE,  J.,  concurs. 


(109  S.  C.  70) 

FIRST  NAT.   BANK  OF  HARTSVII.LE  v. 
WOOD  et  Hi.    (No.  98G9.) 

(Supreme  Court  of  South   Carolina.     Jan.  30, 

1918.) 

1.  Bills  and  Notes  <$=»209~NEGOTiABn.iTT. 

"Under  Negotiable  Instruments  Act  (Laws 
1914,  p.  668),  a  note  is  negotiable  when  the 
payee's  name  is  left  blank,  when  it  passes  by 
delivery,  or  when  payable  to  the  order  of  a  ficti- 
tious or  nonexisting  person,  and  such  fact  was 
known  to  the  person  making  it  so  payable. 

2.  Bills  and  Notes  <&=»170— When  Not  Ne- 
gotiable. 

■  Under  Negotiable  Instruments  Act,  a  note 
is  not  negotiable  if  payable  to  a  known  and  ex- 
istijQg  person  unless  he  indorses  it,  or,  if  the 


payee's  name  is  inserted,  nnless  such  payee  in- 
dorses the  note. 
3.  Bills  and  Notes  ^==>256  —  "Mateblal  Ai/- 

tebation"— Indorses' s  Liability. 
Where  defendants  indorsed  a  note  and  re- 
turned it  to  the  'maker  with  the  payee's  name  left 
blank,  the  maker  exhausted  his  implied  authori- 
ty by  inserting  a  payee's  name,  and  the  subse- 
quent addition  of  the  words  **or  bearer*'  was  a 
material  alteration  under  the  Negotiable  In- 
struments Act  rendering  defendant  indorsers 
not  liable. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Material 
Alteration.] 

Watts  and  Gage,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Olrcuit  Oonrt 
of  Darlington  County ;  J.  W.  De  Vore,  Jad^ 

Action  by  the  First  National  Bank  of 
Hartsville,  a  C,  against  D.  B.  Wood,  W.  B, 
Gay,  I.  M.  Johnson,  and  others.  Judgment 
for  plaintiff,  and  the  named  defendants  ap- 
peal. Reversed  as  to  appellants  and  affirmed 
as  to  the  other  defendants. 

EX  Earle  Thomwell,  of  Hartsville,  and  El. 

0.  Woods,  of  Darlington,  for  appellants. 
Miller  &  Lawson,  of  Hartsville,  for  respond- 
ent 

GABT,  O.  J.  This  is  an  action  on  a  prom- 
issory note  of  which  the  following  is  a  copy: 

"The  People's  Bank,  Hartsville,  S.  0. 

"$500.00.  Hartsville,  S.  C,  Oct  8, 1914. 

"Jan.  1,  1015,  after  date  I  promise  to  pay  to 
the  order  of  C.  McDonald,  or  bearer,  at  the 
People's  Bank,  Hartsville,  S.  C-,  five  hundred 
dollars,  with  discount  before  and  interest  after 
maturity  at  the  rate  of per  cent  per  an- 
num, and  attorney's  commission  at  usual  rate 
upon  amount  unpaid,  in  case  of  suit  or  collec- 
tion through  an  attorney.    Value  received. 

"No.    Jan.  Ist,  1015.    Due  652. 

"D.  B.  Wood.- 

The  words  "or  bearer"  appear  in  face  of 
note  in  different  ink  and  writing. 

The  following  indorsements  in  their  order 
of  indorsement,  appear  upon  the  back  of  the 
note: 

"W.  T.  De  Witt    W.  B.  Gay.    L.  A.  Wood. 

1.  M.  Johnson.  G.  B.  Newsome.  Indorsed  with- 
out any  recourse  on  me.     G.  McDonald." 

Across  the  face  of  the  note: 

"Hartsville,  S.  C,  1915. 

"Protested  for  nonpayment 


<o 


E.  P.  Sogers,    Notary  Public 
"Charges,  fl.25." 

The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  demanded,  and 
the  defendants  W.  B.  Gay  and  I.  M.  Johnson 
appealed. 

The  appellants  interposed  as  a  defense 
that  the  name  of  C.  McDonald  was  Inserted 
in  the  note  as  payee  before  it  was  delivered 
to  D.  E.  Wood,  the  maker,  for  whose  ac- 
commodation they  indorsed  It,  and  that  the 
words  "or  bearer"  were  inserted  thereafter, 
by  the  cashier  of  the  said  bank«  under  the  di- 
rection of  the  maker  before  the  note  was  ne- 
gotiated;   that  the  said  alteration  was  ma- 
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terial  and  destroy^  the  negotiability  of  the 
note.  It  was  admitted  that  the  words,  **In- 
dorsed  without  an^  recourse  on  me"  over 
the  signature  of  McDonald,  as  well  as  Mc- 
Donald's signature,  were  inserted  after  the 
maturity  of  the  note,  and  shortly  before  the 
commencement  of  this  action. 

His  honor  the  presiding  judge  charged  the 
Inry  that,  if  O.  McDonald  was  named  in  the 
note  as  payee  before  it  was  delivered  to  D. 
EL  Wood,  the  maker,  by  the  defendants,  with 
their  indorsements  thereon  for  his  accommo- 
dation, then  the  alteration  of  the  note  by 
adding  the  words  "or  bearer"  was  material, 
and  destroyed  its  negotiability,  but.  If  the 
name  of  the  payee  was  left  blank,  and  the 
name  of  O.  McDonald  was  not  placed  in  the 
note  as  payee  until  thereafter,  that  the  ad- 
dition of  the  words  **or  bearer"  by  the  cash- 
ier under  the  direction  of  the  mak^  before 
the  note  was  issued  to  the  bank  was  imma- 
terial, and  did  not  destroy  its  negotiability. 

When  the  note  was  indorsed  by  the  defend- 
ants, it  was  the  expectation  of  D.  Ei  Wood 
to  borrow  the  money  from  C.  McDonald,  who 
refused  to  make  the  loan.  He  then  endeav- 
ored to  negotiate  the  loan  with  the  plaintiff. 
The  cashier  of  the  bank  testified  that  the 
name  of  G.  McDonald  was  not  in  the  note  «s 
payee  at  that  time,  and  that  the  blank  for 
the  name  of  the  payee  had  not  been  filled; 
that  when  D.  E.  Wood  came  again  the  blank 
had  been  filled  by  inserting  the  name  of  O. 
McDonald « as  payee ;  that  he  added  the 
words  **or  bearer"  by  direction  of  D.  £L 
Wood'  and  then  discounted  the  note. 

The  vital  question  in  the  case  is  whether 
there  was  error  on  the  part  of  his  honor  1-be 
circuit  Judge  in  ruling  that,  If  the  name  of 
the  payee  was  left  blank  when  it  was  indors- 
ed by  the  defendants,  and  the  maker  after- 
wards filled  the  blank  by  inserting  the  name 
of  C.  McDonald,  tile  negotiability  of  the  note 
was  not  destroyed  by  the  addition  of  the 
words  "or  bearer." 

Section  9  of  the  act  relating  to  negotiable 
Instruments  (Laws  1914,  p.  ^70)  provides: 

'The  instrument  is  nayable  to  bear»:  (1) 
When  it  18  expressed  to  oe  so  payable;  or 

"(2)  When  it  is  payable  to  a  person  named 
therein,  or  bearer ;  or 

"(3)  When  it  is  payable  to  liie  order  of  a  fie- 
titious  or  nonexisting  person,  and  such  fact  was 
known  to  the  person  making  it  so  payable;  ,or 

**(4)  When  the  name  of  the  payee  does  not 
purport  to  be  the  name  of  any  person." 

Section  14  is  as  follows: 

"Where  the  instrument  is  wanting  in  any  ma- 
terial particular,  the  person  in  possession  there- 
of has  a  prima  facie  authority  to  complete  it, 
by  filling  up  the  blanks  therein.  ♦  ♦  ♦  In 
order,  however,  that  any  such  instrument  when 
completed,  may  be  enforced  against  any  person 
who  became  a  party  thereto,  prior  to  its  com- 
pletion, it  must  be  filled  up  strictly  in  accord^ 
ance  with  the  authority  given  and  within  a  rea- 
sonable time.  But  if  any  such  instrument,  after 
completion,  is  negotiated  to  a  holder  in  due 
course,  it  is  valid  and  effectual  for  all  purposes 
in  his  hands,  and  he  may  enforce  it  as  if  it  had 
been  filled  up  strictly  in  accordance  with  the  au- 
thority given  and  within  a  reasonable  time.** 


Section  30  provides  that: 

"If  payable  to  bearer,  it  is  negotiated  by  de- 
hverjr;  if  payable  to  order  it  is  negotiated  by 
the  mdorsement  of  the  holder  completed  by  de- 
livery." 

Section  124  is  as  follows: 

"Where  a  negotiable  instrument  is  materially 
altered  without  the  assent  of  all  parties  liable 
thereon,  it  is  avoided." 

Section  125  is  as  follows: 

"Any  alteration  whJKfli  changes  f  *  •  num- 
ber or  the  relation  of  the  parties  ♦  ♦  ♦  or 
any  other  change  or  addition  which  alters  the 
effect  of  the  instrument  in  any  respect  is  a  ma- 
terial alteration." 

[1,2]  A  note  is  negotiable:  (1)  When  the 
name  of  the  payee  is  left  blank,  in  which 
case  it  passes  by  delivery ;  (2)  when  it  is  pay- 
able to  the  order  of  a  fictitious  or  nonexist- 
ing person,  and  such  fact  was  known  to  the 
person  making  it  so  payable,  but  It  is  not 
negotiable  if  payable  to  a  known  and  exist- 
ing person,  unless  he  Indorses  It;  and  (3) 
when  the  name  of  the  payee  is  inserts  unless 
he  Indorses  the  note. 

[3]  The  maker  has  the  prima  fade  author- 
ity to  insert  the  name  of  the  payee,  but  he 
must  act  in  strict  accordance  with  his  im- 
plied authority.  When  he  has  inserted  the 
name  of  the  payee,  his  authority  is  thereby 
exhausted,  and  the  note  from  that  moment 
has  relation  back  to  the  delivery  of  the  note 
to  the  maker  by  the  indorsees,  and  has  the 
same  force  and  ^eet  as  if  the  name  of  the 
payee  had  been  originally  inserted. 

"When  the  indorser  of  a  note  commits  it  to 
the  maker  in  blank,  either  in  whole  or  in  part, 
the  note  carries  on  the  face  of  it  an  implied  au- 
thority to  the  maker  to  fill  up.  the  blank.  As 
between  the  indorser  and  third  persons,  the 
maker  mtist,  under  such  circumstances,  be  deem- 
ed to  be  the  agent  of  the  indorser,  and  as  act- 
ing under  his  auHiority.  ♦  ♦  ♦  When  the 
blank  was  filled  in  pursuance  of  the  authority 
implied  by  the  delivery  of  the  note  to  the  maker, 
it  had  relation  back  to  the  indorsement,  and 
took  effect  as  if  the  note  were  then  perfect; 
for  the  cases  show  tbst^  when  a  signature  is 
written  to  a  paper  which  is  intended  to  have 
the  operation  of  a  neeotiable  instrument,  it  be- 
comes such  when  perfected  from  the  time  when 
it  was  signed  so  as  to'  support  the  aliegatioii 
that  the  party  made  or  indorsed  the  note  or 
bill."  Aiken  v.  Cathcart,  3  Bich.  133,  45  Am. 
D6c.  764,  cited  with  Approval  in  Bank  v.'  Ma- 
hon,  75  S.  O.  255,  56  S.  £.  529. 

The  authority  to  complete  the  note  by  in- 
serting the  name  of  the  payee  does  not  au- 
thorize the  maker  to  alter  the  note  in  any 
material  respect,  and  coniSequently  he  has 
not  the  authority  to  alter  the  note  by  making 
it  payable  to  beared-,  as  a  n^te  payable  to 
order  is  materially  different  f rofn  one  payable 
to  bearer. 

Tile  addition  of  the  words  "or  bearer" 
was  a  material  alteration  affecting  the  nego- 
tiability of  the  note  either  by  reason  of  mak- 
ing It  inconsistent  as  to  the  payee,  or  by 
rendering  useless  the  tnsertion  of  the  payees 
nsThe,  In  accordance  with  the  Implied  anthoT^ 
ity  to  fill  the  blank  by  naming  the  payee. 
The  addition  of  the  words  **or  bearer"  could 
not  be  given  effect,  without  practically  eras- 
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Ing  so  much  of  the  note»  as  made  It  payable 
to  order.  When  the  maker  completed  the 
note  by  naming  the  payee,  he  conld  not  make 
any  further  changes  inconsistent  with  the 
note  as  thus  completed. 

"While  it  is  undoubtedly  the  general  rule  that 
no  authority  from  the  maker  to  alter  will  be 
implied,  there  is  an  equally  undoubted  exception 
of  as  frequent  application  as  is  the  general 
rule  itself.  This  exception  has  reference  to  the 
authority  from  the  maker  which  is  said  to  be 
implied  from  the  delivery  to  another  of  an  in- 
strument containing  blanks,  which  should  ordi- 
narily be  filled.    ♦    ♦    ♦ 

"But  this  implied  authority  is  by  no  means 
unlimited.  While  it  is.  permissible  to  fill  blanks 
with  any  sum,  place  of  payment,  etc..  it  is  not 
permissible  to  erase  any  portion  of  the  instru- 
ment. Any  alteration  of  the  instrument  in  a 
part  in  which  it  is  complete  and  perfect,  is  a 
material  alteration,  and  yitiates  the  instrument. 
The  implied  authority  to  fill  blanks,  does  not 
carry  with  it  the  authority  to  vary  or  alter  the 
material  terms  by  erasing  what  is  written  or 
printed  as  a  part  thereof,  nor  to  pervert  its 
scope  or  meaning  by  filling  blanks  with  terms 
repugnant  to  what  was  plainly  expressed  in  the 
instrument,  nor  by  adding  terms  which  are  not 
necessary  to  the  completion  of  the  writing  or 
instrument.  The  reason  for  this  limitation  i^ 
obvious,  and  is  well  expressed  in  Mahaiwe  Bank 
V.  Douglass,  31  Conn.  170:  *  Where  one  indorses 
an  inchoate  instrument,  the  presumed  authority 
which  passes  from  the  indorser  with  the  instru- 
ment is  only  to  fill  up  existing  blanks  in  order 
to  complete  the  instrument  begun.  It  can  nev- 
er be  presumed  that  a  special  agent  is  authoriz- 
ed, not  only  to  do  what  his  principal  has  left  un- 
done, but  also  to  undo  what  his  principal  has 
done,  and  do  another  thing  instead  of  it' " 
Burgess  v.  Blake,  128  Ala.  105,  28  South.  063, 
86  Am.  St.  Rep.  78. 

A  change  In  a  note  payable  to  order  by 
striking  out  the  words  "or  order"  and  in- 
serting after  the  name  of  the  payee  the  words 
"or  bearer"  is  a  material  alteration.  Craw- 
ford's Ann.  Neg.  Inc.  Law,  210,  211. 

Judgment  reversed  as  to  appellants,  and 
affirmed  as  to  defendants  who  did  not  ap- 
j;>eal. 

HYDRICK  and  ERASER,  JJ.,  concur. 

WATTS,  J.  I  must  dissent  to  Jthe  opinion 
of  Chief  Justice  GARY  herein.  I  think  his 
honor  the  circuit  Judge  correctly  laid  down 
the  law,  and  that  the  exceptions  should  be 
overruled,  and  the  Judgment  affirmed.  The 
maker  of  the  note  sued  on  and  the  Indorsers 
signed  the  note  with  Intent  to  have  some  one 
discount  It  At  that  time  the  maker  expect* 
ed  to  get  G.  McDonald  to'  discount  the  note. 
After  the  maker  and  Indorsers  had  signed 
the  note  and  left  it  with  the  maker,  he  In- 
serted the  name  of  McDonald  as  payee. 
When  he  approached  McDonald,  he  declined 
to  discount  the  note.  The  maker  then  went 
to  the  plaintiff.  The  maker  had  never  i)art- 
ed  with  possession  of  the  note.  The  cashier 
of  the  plaintiff,  with  the  consent  of  the  mak- 
er, who  was  the  owner  and  holder  thereof, 
inserted  the  words  **ov  bearer."    This  was 


not  a  material  alteration,  and  did  not  add  to 
or  substract  anything  from  the  negotiability 
of  the  note.  When  the  maker  signed  the 
note  in  blank  and  the  Indorsers  signed  It  in 
blank,  it  was  their  intention  to  have  some 
Institution  or  individual  to  discount  the  note, 
and  they  were  bou^d  to  pay  the  same,  and 
the  addition  of  the  words  "or  bearer"  did 
not  in  any  manner  affect  the  negotiability  of 
the  note,  and  the  addition  of  these  words 
should  not  relieve  the  Indorsers  from  their 
solemn  obligation  to  pay  the  note.  When 
the  Indorsers  signed  the  note  In  blank.  It 
gave  the  maker  full  authority  to  fill  it  In  and 
put  any  words  In  he  saw  fit  to  make  It  ne- 
gotiable. He  put  McDonald's  name  In.  He 
declined  to  discount  It.  The  maker,  still  re- 
taining It,  went  to  plaintiff,  and  in  order  to 
satisfy  plaintiff's  cashier  Inserted  the  words 
"or  bearer."  If  the  words  were  necessary  to 
render  it  negotiable,  the  maker  had  full  au- 
thority to  Insert  the  words.  The  Indorsers 
having  signed  In  blank  and  left  it  with  the 
maker  to  do  what  was  fit  and  necessary  to 
get  it  discounted,  and  be  putting  McDonald's 
name  as  payee  first,  and  later  with  his  con- 
sent as  maker  permitting  the  words  "or 
bearer"  to  be  Inserted  in  order  to  get  the 
money  and  actually  receiving  the  money,  the 
Indorsers  will  not  now  be  beard  to  complain 
and  avoid  the  payment  of  an  honest  debt  to 
the  detriment  of  an  Innocent  purchaser. 
This  would  not  be  In  accord  with  morals  or 
law.  The  only  question  that  could  arise  In 
the  case  would  be  who  owned  the  note,  the 
plaidtlff  or  McDonald?  That  Issue  Is  elimi- 
nated. McDonald  makes  no  claim  to  the 
note,  has  actually  signed  It  to  the  plaintiff. 
Plaintiff  is  in  possession.  That  Is  prima  fa- 
de evidence  of  ownership  under  Coleman  y. 
Dunlap,  18  S.  C.  594 ;  Stoddard  v.  Hill,  38  S. 
C.  392,  17  S.  B.  138 ;  Talbert  ▼.  Talbert,  97 
S.  Cw  143,  81  S.  £).  644. 

There  Is  not  such  an  alteration  as  to  vary 
the  note  in  any  material  particular  so  as  to 
allow  the  indorsers  to  avoid  its  payment. 
They  should  be  required  to  pay  what  they 
promised  to  pay.  The  maker  only  filled  in 
the  blank  space  so  as  to  complete  the  instru- 
ment in  order  that  he  might  get  the  note  dis- 
counted nnd  get  the  money  which  was  the 
object  of  uialving  and  indorsing  the  note.  It 
does  not  matter  if  he  put  McDonald's  name 
at  one  time  and  "or  bearer"  was  allowed  by 
him  to  be  Inserted  at  another..  The  indors- 
ers signed  the  blank  and  allowed  him  to  go 
off  with  the  note.  This  action  on  their  part 
gave  the  maker  full  authority  to  complete 
the  instrument  in  full  by  filling  in  any  words 
necessary  to  negotiate  the  same,  and  nothing 
has  been  done  that  should  relieve  the  indors- 
ers. 

6A6B,  J.,  concurs. 
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STATE  T.  WARING.    (No.  9890.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1918.) 

1.  Cbiicinai*   Law    ^=»G03(2)— Continuance 
— ^Affidavit. 

Accused's  affidavit  for  continuance  that  he 
believed  a  person  desired  as  a  witness  would 
testify  to  certain  facts  because  she  was  truthful. 
and  he  knew  such  facts  to  be  true,  etc.,  held  a 
sufficient  compliance  with  rule  27,  requiring 
such  affidavits  to  state  the  facts  deponent  be- 
lieves an  absent  witness  would  testify  to,  and 
the  grounds  of  such  belief. 

2.  Witnesses  ^=»17  —  Compkixinq  Attend- 
ance—Bkncu  Warrant. 

In  a  criminal  trial,  a  bench  warrant  for  a 
aick  witness  is  properly  refused,  where  bringing 
her  into  court  would  have  endangered  her  life. 

3.  Criminal  Law  ^=»321  —  Proceedings  — 
presumption& 

The  proceedings  of  the  court  of  sessions, 
which  is  a  court  of  general  jurisdiction,  are 
presumably  regular;  and  it  will  he  presumed 
that  the  clerk  of  the  court  of  sessions,  when 
reading  a  manslaughter  verdict,  properly  asKed 
the  jury  if  it  was  their  verdict. 

4.  Homicide   ^=»313 (3)— Verdict   —    Suffi- 

CIENCir. 

Wliere  the  record  shows  the  jury  returned  a 
verdict  '^Guilty  of  manslaughter."  and  the  in- 
dictment shows  an  indorsement  "Manslaughter/* 
rhcro  is  no  uncertainty ;  the  jury  intending  to 
find  accused  guilty  of  manslaughter. 

5.  Criminal  Law  ^=>871  (1)— Verdict— Suf- 
ficiency. 

There  is  no  statute  or  rule  of  court  chang- 
ing the  common-law  rule  that  criminal  verdicts 
are  oral. 

Appeal  from  Gteneral  Sessions  Circuit 
Court  of  Colleton  County;  James  B.  Feuri- 
foy.  Judge. 

John  Waiing  was  convicted  of  manslangb* 
ter,  and  from  an  order  refusing  a  continu- 
ance and  a  refusal  to  release  him  npon  ha- 
beas corpus  proceedings,  he  appeals.  Ruling 
on  habeas  corpus  proceedings  affirmed,  and 
order  refusing  a  continuance  reversed,  and 
new  trial  ordered. 

R,  M.  Jefferies,  of  Walterboro,  for  appel- 
lant. Geo.  Warren,  Sol.,  of  Hampton,  and 
Padgett  &  Moorer,  of  Walterboro,  for  the 
State. 

FRASER,  J.  The  appellant  was  Indicted 
for  murder.  When  the  case  was  called  for 
trial,  the  appellant  made  a  motion  for  con- 
tinuance and  supported  the  motion  with  the 
following  affidavit : 

"Personally  appeared  John  Waring,  who  be- 
ing sworn  says:  That  he  is  the  defendant  in 
the  above-entitled  case;  that  one  Susan  Jen- 
kins (n6e  Harrison)  is  a  material  witness  in  his 
defense  and  without  her  he  could  not  safely 
go  to  trial ;  that  he  is  informed  and  believes 
that  the  said  Susan  Jenkins  has  been  properly 
Bubpcenaed  to  appear  to  testify  in  this  cause; 
that  he  is  further  informed  and  believes  that  the 
said  Susan  Jenkins  is  in  a  critical  condition  of 
health,  which  would  render  same  dangerous  to 
her  life  for  her  to  be  brought  to  this  court  to 
testify,  and  that  this  is  not  intended  merely  for 
delay. 

"l3eponent  further  states  that  he  believes  that 
if  the  said  Susan  Jenkins  were  to  appear  in 


court  and  testify  her  testimony  tn  the  main 
would  be  as  follows:  That  she  was  playing 
with  this  deponent  the  night  that  John  Wash- 
ington was  shot ;  that  John  Washington  brought 
on  the  difiSculty  leading  to  the  shooting  and  that 
this  defendant  had  nothing  whatever  to  do  with 
it;  that  while  playing  m  the  'ring*  she  saw 
deceased  come  up  to  defendant  and  slap  him,  at 
the  same  time  cursing  violently,  and  that  de- 
ceased also  slapped  her ;  that  defendant  pleaded 
in  a  quiet  manner  with  deceased  to  refrain 
from  such  conduct  and  language,  whereupon  de- 
ceased made  certain  violent  threats  against  this 
defendant;  that  she  saw  in  the  hands  of  deceas- 
ed an  open  knife,  with  which  deceased  threaten- 
ed to  cut  defendant;  that  defendant  tried  in 
every  way  to  quiet  deceased  and  to  prevent  this 
difficulty ;  that  deceased  persevered  in  his  hos- 
tile conduct,  whereupon  others  in  the  room  caus-^ 
ed  both  deceased  and  defendant  to  leave  the 
room ;  that  as  defendant  left  the  room  he  stat- 
ed he  was  going  home  to  avoid  any  trouble; 
that  very  soon  after  they  left  the  room  she 
heard  a  pistol  fire  one  time;  that  she  saw  the 
deceased  leave  the  room  with  a  knife  open ;  and 
that  at  the  time  defendant  was  trying  to  avoid 
deceased  and  to  prevent  difficulty. 

'^Deponent  further  states  that  the  ground  of 
his  belief  that  said  Susan  Jenkins,  if  present, 
would  testify  as  above  is  that  he  believes  said 
Susan  Jenkins  to  be  a  truthful  woman,  and  that 
he  knows  that  the  above  is  what  occurred,  all 
of  which  should  have  been  within  the  knowledge 
of  the  said  Susan  Jenkins.    Duly  probated. 

"A  certificate  of  Deputy  Sheriff  L.  C.  Padgett 
was  filed  showing  that  the  witness  had  been 
duly  subpoenaed  to  appear  in  the  court."    * 

A  physician.  Dr.  W.  B.  Ackerman,  was  ex- 
amined in  open  court,  and  stated  that  he 
had  made  a  physical  examination  of  the  wit- 
ness and  it  would  he  dangerous  for  her  to 
come  to  court.  Upon  this  showing  the  court 
ruled: 

^The  case  cannot  be  continued  on  this  show- 
ing. There  is  nothing  before  the  court  to  show 
that  this  woman  would  testify  to  the  facts  stat- 
ed here  whatever.  The  statement  of  the  defend- 
ant that  he  believes  her  to  be  a  truthful  woman 
I  do  not  think  is 'Sufficient.  I  think  that  before 
the  court  would  exercise  its  discretion  Qf  forc- 
ing the  state  to  admit  this  testimony,  it  ou^ht 
to  have  as  near  as  possible  definite  information 
that  the  witness,  if  here,  would  testify  to  the 
facts  as  stated  in  the  affidavits  Now,  the  only 
thing  that  the^  court*  has  is  the  opinion  of  the 
defendant  at  the  bar  that  this  is  a  truthful  wo- 
man and  that  if  she  were  here  he  believes  she 
would  testify  to  the  facts,  because  he  knows  her 
to  have  been  there  too.  It  further  appears  that 
counsel  had  the  opportunity  to  examine  the  wit- 
ness and  to  discuss  the  case  with  the  witness 
and  find  out  what  she  knew  about  the  case.  Of 
course,  each  attorney  has  to  handle  his  case  in 
his  own  way.  I  merely  bring  to  the  attention 
of  counsel  that  in  order  to  invoke  the  discretion 
of  the  court  counsel  must  have  done  all  that  he 
could.  Now,  if  counsel  had  talked  to  this  wit- 
ness and  had  told  the  court  that  she  would  tes- 
tify to  these  facts,  then  the  court  would  know 
that  the  witness  would  testify,  to  these  facts 
here.  But  the  court  has  not  the  testimony  of 
counsel  or  of  anybody  who  talked  with  the  wit- 
ness. It  appears  to  the  court,  so  far  as  the 
court  knows,  that  nobody  has  ever  talked  to 
this  witness  and  knows  what  she  would  testify 
to.  Not  even  the  defendant  himself  has  talked 
to  her.  But  the  defendant  savs  he  believes  her 
to  be  a  truthful  woman  and  these  are  the  facts 
and  I  believe  if  she  were  here,  she  would  testify 
to  them.  She  has  not  been  seen,  so  far  as  the 
court  is  informed.  So  I  think  tnat  in  view  of 
the  fact  that  counsel  himself  has  not  discussed 
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it  with  the  witness  nor  the  defendant  nor  any- 
body ^e  in  the  wide  world,  so  far  as  the  court 
knows,  and  we  do  not  know  whether  she  did 
say  she  would  testify  to  these  facts,  and  it  only 
comes  to  the  attention  of  the  court  that  the  de- 
fendant bdie^es  she  would  so  testify  because 
she  was  present,  I  do  not  think  that  ground  is 
sufficient.  I  think  the  intent  of  the  Legislature 
was  that  the  court  would  have  such  facts  as 
would  lead  the  court  to  believe  that  the  witness 
would  actually  testify  to  whal:  was  alleged  as 
material  facts  in  the  defense.  As  before  stated, 
there  is  not  any  testimony  before  the  court  that 
this  woman  would  actually  testify  at  all  for 
the  defense.  She  might  or  she  might  not.  She 
has  not  said  that  she  would,  so  far  as  the  court 
knows,  or  so  far  as  counsel  for  the  defendant 
knows.  It  is  a  belief  of  the  defendant  because 
he  thinks  she  is  a  truthful  woman.  Under  these 
circumstances  I  would  not  require  the  state  to 
admit  that  if  she  were  present  she  would  testify 
to  that 

'*Now.  as  tx>  not  haying  the  witness  bound 
over,  why,  of  course  I  do  not  lay  so  much  by 
that.  That  is  the  usual  custom,  yet  counsel's 
statement  that  he  has  been  unable  to  give  his 
attention  to  the  case  clears  that  up.  I  think 
the  court  ought  to  have  such  facts  before  it  as 
would  show  that  the  witness  would  actually 
testify  to  those  facts  before  the  testimony  can 
be  admitted.  Therefore  the  motion  is  over- 
ruled." 

[1]  I.  It  will  be  observed  that  the  motion 

was  refused,  not  In  the  exercise  of  discretion, 

but  for   failure   to  comply   with  the  rule. 

Rule*27  says: 

"A  party  applying  for  aach  ijostponement  on 
account  of  the  absence  of  a  witness,  shall  set 
forth,  under  oath,  in  addition  to  the  foregoing 
matters,  what  fact  or  facts  he  believes  the  wit- 
ness, if  present,  would  testify  to  and  the  '^^unds 
of  such  belief.^' 

This  affidavit  complied  with  the  rule.  It 
states  what  facta  iie  believes  the  witness 
would  testify  to  and  the  grounds  of  such  be- 
lief. There  was  proof  before  the  court  that 
th^  appellant's  attorney  had  gone  to  the  home 
of  the  witness  to  get  an  interview  with  her, 
but  had  refrained  ftom  demanding  a  per- 
sonal interview  when  he  was  reliably  in- 
formed of  the  serious  nature  of  her  sickness. 
The  law  does  not  require  more. 

[2]  II.  The  application  for  the  bench  war- 
rant was  properly  refused.  From  the  show- 
ing made,  it  would  have  endangered  the  Ufe 
of  the  witness  to  have  brought  her  to  court,, 
and  the  application  for  the  warrant  was 
properly  refused. 


There  are  other  exceptions  that  complain 
of  error  in  the  conduct  of  the  trial.  Inas- 
much as  a  new  trial  must  be  ordered,  these 
questions  are  academic,  and  do  not  properly 
now  arise. 

[3-5]  m.  The  record  shows  that  when  the 
jury  returned  to  the  courtroom — 

"the  jury  thereupon  retired  and  subsequently 
returned  and  reported  that  they  found  the  fol- 
lowing verdict,  ^Guilty  of  manslaughter.'  The 
same  was  thereupon  published  in  open  court  by 
the  clerk.  However,  an  insnection  of  the  in- 
dictment shows  the  following  indorsement  writ- 
ten thereon,  'Manslaughter,  T.  S.  Jones,  Fore- 
man.' The  verdict  was  published  in  open  court 
by  deputy  clerk  of  court.  There  is  some  con- 
flict as  to  the  method  and  words  of  publication, 
as  will  hereinafter  appear.  This  verdict  was 
the  basis  of  the  motion  for  a  writ  for  habeas 
corpus,  and  the  refusal  of  the  writ  of  habeas 
corpus  based  on  this  verdict  is  the  subject-mat- 
ter of  this  appeal." 

The  court  of  sessions  is  a  court  of  general 
jurisdiction,  and  all  things  are  presumed  as 
to  the  regularity  of  the  proceedings.  We 
must  therefore  presume  that  when  the  clerk 
read  the  writing  on  the  indictment  he  asked 
the  jury  ''And  this  is  your  verdict,  so  say 
ye  all."  The  case  does  not  show  that  any 
juror  replied  in  the  negative,  or  in  apy  way 
expressed  a  dissent.  This  court  sees  no  un- 
certainty about  this  verdict  That  the  jury 
intended  to  find  the  appellant  guilty  of  man- 
slaughter is  clear.  The  finding  was  announc- 
ed in  open  court  and  a  correct  record  was 
made.  At  common  law  the  verdict  was  oral. 
Am.  &  Eng.  En<7.  of  Law  (N.  E.)  1012.  There 
is  no  statute  nor  rule  of  court  that  dianges 
the  common-law  rule.  The  exceptions  com- 
plain that  Judge  Sease  refused  the  writ  of 
habeas  corpus.  His  honor  did  not  refuse 
the  writ,  but  refused  to  release  the  prisoner 
under  the  writ  These  are  very  different 
things  and  we  see  no  error  in  his  refusing  to 
discharge  the  prisoner. 

The  ruling  on  the  question,  a  discharge  of 
the  prisoner,  is  sustained,  but  the  order  re- 
fusing a  continuance  ia  reversed  and  a,  new 
trial  ordered. 

GART,  a  J.,  and  HYDRIC^,  WATTS,  and 
GAGE,  JJ.,  concur. 
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STATB  T.  BOWDEN.    (No.  194.) 

(Supreme  Court  of  North  Carolina.    March  13, 

1918.) 

1.  Cbiminai.  Law  ^::3>519(3)— Confessions. 

Voluntary  confessions,  though  made  while  in 
custody  of  an  officer,  are  admissible,  and  are  re- 
garded as  a  high  class  of  evidence. 

2.  BuBQLABV  4=>41(3)— Sufficiency  of  Evi- 

D£NC£. 

Evidence  held  sufficient  to  support  a  convic- 
tion of  burglary  in  the  first  degree,  in  that  de- 
fendant had  the  intent  to  commit  rape  at  the 
time  he  entered. 

8.  Bxjaqulry   ^=946(2)  ~Instbuotionb—Db- 

QAEE— INTKNT  to  RAPS. 

Where  it  was  stated  »  number  of  times  that 
defendant,  in  a  prosecution  for  burglary  in  the 
first  degree,  must  have  intended  to  have  inter- 
course forcibly,  failure  in  one  place  to  state 
that  he  must  have  intended  to  use  force  was  not 
misleading. 

4.  Cbiminal  Law  ^=»1172(1)— Habmless  Sb- 

•  BOK— iNSTHUCTIONS. 

A  statement  in  part  of  a  charge  that,  to 
be  guUty  of  burglary  in  the  first  degree^  it  waa 
not  necessary  that 'defendant  should  have  enter- 
ea  with  intent  to  rape,  but  could  have  formed 
such  purpose  after  entering,  was  not  prejudicial, 
where  it  was  stated  a  number  of  times  that  the 
intent  must  have  existed  at  the  time  o£  the  en- 
try, especially  where  there  was  no  evidence  that 
the  purpose  was  formed  after  breaking  and  en- 
tering, and  the  evidence  showed  beyozui  dispute 
that  he  entered  for  no  other  purpose. 

Appeal  from  Superior  Court,  CraTen  Coun- 
ty;   Calvert,  Judge. 

Jesse  Bowden  was  convicted  of  burglary 
in  the  first  degree,  and  sentenced  to  deatb, 
and  he  appeals.    Affirmed. 

Ward  &>  Ward,  of  New  Bern,  for  appellant 
The  Attorney  General  and'B.  H.  Sykes,  Asst 
Atty.  Gen.,  for  the  State^ 

BBOWN,  J.  The  defendant  is  charged  in 
the  bill  with  a  burglarious  entry  into  the 
dwelling  house  of  one  W.  A  Wilson,  with  in- 
tuit to  ravish  £velyn  and  Mary  Bdna  Wil- 
son, his  daughters* 

[1  ]  The  two  exceptions  to  the  evidence  are 
taken  to  the  admission  of  confessions  to  one 
Wood  by  the  defendant  while  in  custody  and 
on  the  way  to  prison.  The  usual  preliminary 
examination  of  the  witness  was  taken  as  to 
the  circumstances  under  which  the  confes- 
sions were  made,  and  it  appears  clearly  that' 
no  threats  were  used,  no  Inducements  of^- 
fered,  and  no  compulsion  exercised  in  order 
to  secure  'them.  It  Is  manifest  that,  if  the 
witness  is  believed,  the  confessions  were  vol- 
untary. The  voluntary  confessions  of  a  per- 
son charged  with  crime  are  not  only  compe- 
tent, but  are  regarded  as  a  high  class  of  evi- 
dence. The  judges  should  b^  careful  to  see 
that  they  are  voluntary  and  free  from  coer- 
cive influences.  The  objection  that  defend- 
ant ma  in  custody  of  an  officer  and  on  the 
way  to  prison  is  not  alone  sufficient  tp  ren- 
der the  confessions  Incompetent  State  v. 
Johnston,  76  N.  C.  209;  State  v.  Homer,  139 


I N.  0.  608,  52  S.  B.  186,  4  Ann..Cas.  841.  The 
motion  to  nonsuit  the  state  as  to  the  charge 
of  burglary  In  the  first  degree  was  properly 
overruled. 

[2]  There  is  abundant  evidence  tending  to 
prove  that  the  defendant  and  one  Lee  Per- 
kins entered  the  residence  of  W.  A.  Wilson 
on  the  night  of  August  19,  1917,  by  removing 
a  window  sash ;  that  they  made  their  way  to 
the  rooms  where  his  daughters  were  sleeping ; 
that  Perkins  put  his  hands  upon  the  bosom 
and  limbs  of  a  young  daughter,  Ruth;  that 
she  called  out  for  her  father;  that  this  de- 
fendant was  in  the  room  where  Mary  £«dna 
and  Evelyn  were  In  bed,  and,  when  about  to 
be  detected,  secreted  himself  under  their  bed, 
and  was  then  discovered  and  shot  at  by  the 
father.  The  state's  evidence  tends  to  prove 
every  essential  element  of  burglary  In  first 
degree.  The  ground  upon  which  the  motion 
Is  based  Is  that  there  Is  no  evidence  of  an  in- 
tent to  commit  rape  upon  Evelyn  or  ESdna 
Wilson.  The  defendant  was  caught  in  the 
sleeping  room  and  under  the  bed  of  his  In- 
tended victims.  His  companion  had  evidently 
commenced  to  carry  out  his  purpose  upon 
Ruth  in  the  adjoining  room,* when  her  cries 
frightened  defendant,  and  he  crawled  under 
the  bed.  B^om  this  evidence  and  the  circum- 
stances surrounding  defendant,  it  Mfould  be 
difficult  to  draw  any  other  conclusion  than 
that  the  Intent  of  defendant  and  his  com- 
panion was  to  commit  rape,  ^is  is  too  man- 
ifest to  need  discussion. 

[8]  The  defendant  excepts  to  the  following 
part  of  the  charge: 

'^ow,  if  you  find  beyond  a  reasonable  doubt 
from  the  evidence  that  at  the  time  he  broke  and 
entered  that  house,  if  you  find  beyond  a  reason- 
able doubt  that  he  did  break  and  enter,  that  he 
had  felonious  intent  qr  purpose  of  havin|^  car- 
nal intercourse  with  either  one  of  these  eirls,  it 
would  be  burglary  in  the  first  degree,  iuthough 
he  may  have  gone  into  the  house  for  some  other 
reason,  and  after  entering  formed  the  purpose 
of  having  that  carnal  intercourse  with  either  of 
the  girls,  forcibly  and  against  their  wills.'' 


tt 


We  are  not  impressed  by  the  criticism  that 
the  words  imply  that  the  defendant  may  be 
convicted,  although  hi9  purpose  was  to  have 
sexual  intercourse,  but  not  forcibly  against 
wm«  The  entire  charge  negatives  that  posi- 
tion. The  Judge  repeatedly  told  the  Jury  that 
the  Intent  must  have  been  to  have  carnal  in- 
tercourse with  one  of  the  females  "forcibly 
and  against  her  will,"  and  that  the  act  must 
have  been  perpetrated  with  a  ^'felonious  in- 
tent." 

[4]  The  concluding  part  of  the  instruction 
excepted  to  may  be  erroneous,  standing  alone, 
as  the  authorities  agree  that  the  felonious  in- 
tent must  exist  at  the  time  of  breaking  iand 
entering,  but  a  review  of  the  entire  charge 
clearly  demonstrates  that  the  Jury  could  not 
have  been  misled  by  the  Inadvertence  of  the 
Judge.  The  evidence  clearly  shows  beyond 
dispute  that  the  intent  existed  when  the  de- 
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fendant  broke  and  entered  the  house.    If  we 

thought  it  possible  that  the  Jury  could  have 

been  misled  by  this  error,  we  would  without 

hesitation  grant  a  new  trial.    But  a  review  of 

the  entire  charge,  as  well  as  the  evidence  in 

the  case,  leaves  no  doubt  whatever  in  our 

minds  that  the  error  was  harmless  and  could 

not  have  influenced  the  minds  of  the  Jury  in 

the  least.    Preceding  the  instruction  excepted 

to,  the  court  charges: 

"Before  you  can  render  a  verdict  in  the  first 
degree,  you  will  have  to  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
in  the  nighttime  broke  and  entered  the  dwelling 
house,  and  that  at  the  time  of  breaking  and  en- 
tering said  dwelling,  be  intended  to  commit 
rape  upon  either  Mary  Edna  or  Evelyn  Wilson 
and  carnally  know  one  of  them,  notwithstanding 
any  resistance  she  might  make." 

Again  the  court  charged: 

"If  you  find  that  he  broke  and  entered  into 
this  dwelling  house  for  the  purpose  of  commit- 
ting a  felony,  the  felony  referred  to,  that  is,  to 
have  carnal  intercourse  with  one  of  the  two 
young  ladies  referred  to.  forcibly  and  against 
her  will,  and  that  he  had  that  intent  in  break- 
ing and  entering  the  dwelling  house  in  the  night- 
time," etc. 

Similar  instructions  are  to  be  found  in  oth- 
er parts  of  the  charge.  In  concluding  his 
charge,  the  judge  instructed  the  jury: 

"In  that  connection,  I  may  further  instruct 
you  that  before  you  can  find  the  defendant 
guilty  of  burglary  in  the  first  degree,  you  must 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  the  time  of  the  breaking  and  en- 
tering the  defendant  broke  and  entered  in  at 
that  time  with  the  intention  of  having  carnal 
knowledge  with  one  of  the  ladies  mentioned,  for- 
cibly and  against  their  wills,  notwithstanding 
any  resistance  she  might  make." 

There  is  no  evidence  whatever  indicating 
that  defendant  formed  the  intent  to  commit 
rape  after  he  entered  the  house.  In  his  own 
evidence  he  disclaims  any  such  purpose  at 
any  time.  Such  theory  is  inconsistent  with 
all  the  evidence.  That  the  defendant  and  his 
companion,  Perkins,  entered  the  building  for 
the  deliberate  purpose  of  forcing  the  girls  to 
yield  to  them  is  an  irresistible  and  unavoid- 
able conclusion  from  all  the  evidence,  except 
that  of  defendant  himself.  He  testified  that 
he  was  very  drunk,  that  Perkins  led  him  to 
the  house  "to  have  some  fun" ;  that  he  re- 
membered nothing  about  it;  that  he  had  no 
intent  to  do  any  harm ;  that  he  crawled  un- 
der the  bed  to  sleep  off  his  drunk,  and  was 
awakened  by  the  words  "Shoot  him  under 
there."  This  defense  was  put  to  the  jury  by 
the  judge  very  clearly,  fully,  and  fairly,  and 
defendant  was  given  the  full  benefit  of  it. 

It  was  no  fault  of  the  judge  that  the  jury 
refused  to  give  credence  to  it 

The  other  assignments  of  error  are  without 
merit,  and  need  not  be  discussed. 

Upon  a  review  of  the  whole  record,  we  are 
of  opinion  that  no  substantial  error  has  been 
committed  that  will  justify  us  in  directing 
another  trial. 

No  error. 


a75  N.  C.  177) 
•       BORDEN  V.  SOUTHERN  RY.  00. 

(No.  106.) 

(Supreme  Court  of  North  Carolina.     March  G, 

1918.) 

Railboads  ^=p350(7)— Cbossing  Accidents- 
Questions  FOB  JUBT. 
Where  there  was  no  obstruction  between 
the  engine  of  a  railroad  train  and  a  team  run- 
ning away  on  a  parallel  highway  20  to  25  feet 
from  the  track,  and  the  train  was  several  hun- 
dred feet  from  the  point  where  such  highway 
crossed  the  track,  when  the  driver  lost  control  of 
the  team,  it  was  a  question  for  the  jury  whether 
the  engineer  by  a  watchful  and  careful  lookout 
could  have  seen  the  condition  of  the  team  and 
its  driver,  and  stopped  the  engine  in  time  to 
avoid  colliding  with  it  and  killing  one  of  the  ani- 
mals. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;   Whedbee,  Judge. 

Action  by  F.  K.  Borden  against  the  South- 
ern Railway  Company  for  negligent  killing 
of  a  mule.  From  a  judgment  of  nonsuit', 
plaintiff  appeals.    New  trial  granted. 

Langston,  Allen  &  Taylor,  of  Goldsboro, 
for  appellant.  J,  L.  Barham,  of  Goldsboro, 
for  appellee. 

BROWN,  J.  The  testimony  introduced  for 
the  plaintiff  tends  to  prove  these  facts:  On 
the  11th  of  May,  1916,  a  train  of  the  defend- 
ant had  gone  from  the  switch  on  the  main 
line,  leading  west  from  Goldsboro,  and  was 
leaving  town  a  few  hundred  feet  np  the 
track.  Chestnut  street  crosses  to  the  rail- 
road at  right  angles,  and  there  is  a  road 
parallel  with  the  railroad  running  west  from 
Chestnut  street  This  road  is  about  20  or 
25  feet  from  the  railroad  at  the  point  where 
it  leaves  Chestnut  street  and  verges  toward 
the  railroad  until  it  crosses  it  at  a  distance 
of  about  300  or  400  feet  further  west.  This 
road  is  very  close  to  the  railroad,  is  on  level 
ground,  running  with  the  track,  which  Is  per- 
fectly straight.  There  Is  no  road  leading 
from  this  one,  and  a  team  keeping  in  this 
road  would  have  to  cross  the  railroad  at  the 
junction  point.  The  team  of  mules  belonging 
to  the  plaintiff,  and  driven  by  a  negro,  came 
into  this  road  from  Chestnut  street  going 
west  At  the  time  the  team  came  in  from 
.  Chestnut  street  the  train  had  gone  about  000 
or  700  feet,  and  was  still  dOO  or  400  f^et  from 
the  crossing,  and  the  driver  lost  control  of 
thetn,  and,  though  he  did  his  best  to  pull 
them  from  the  railroad,  they  continued  run- 
ning away  and  came  on  the  crossing  just  as 
the  train  did,  and  one  of  them  was  killed. 
There  was  no  obstruction  between  the  engine 
of  the  train  and  the  team,  and  the  train  con- 
tinued to  over^ke  them,  going  at  a  rate  of 
speed  twice  as  fast  as  the  team. 

We  are  of  opinion  that  the  evidence  Is  suf- 
ficient to  support  the  Inference  that  the  engi- 
neer, by  a  watchful  and  careful  lookout, 
could  have  seen  the  condition  of  the  team 
and  its  driver,  and  possibly  in  time  to  have 
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stopped  the  engine  and  avoided  the  accident. 
The  Jury  are  not  compelled  to  draw  that  in- 
ference or  to  come  to  such  conclusion  unless 
they  are  satisfied  by  a  preponderance  of  the 
evidence  that  such  is  the  case.  This  court 
has  said  tn  many  cases  that  where  live  stock 
is  injured  by  a  train,  and  the  evidence  Is 
such  as  to  warrant  it,  the  question  whether 
the  engineer,  by  keeping  a  proper  lookout, 
could  have  prevented  the  injury,  is  a  ques- 
tion for  the  jury.  Before  arriving  at  such 
conclusion,  the  jury  should  consider  the  tes- 
timony and  all  the  circumstances  surround- 
ing the  accident.  Deans  v.  Railroad,  107  N. 
C.  692,  12  S.  B.  77,  22  Am.  St.  Rep.  902,  and 
cases  cited. 
New  triaL 

CLARK,  G.  J.,  concurs. 

CLARK,  a  J.  Had  this  action  been  begun 
within  six  months,  a  nonsuit  would  have 
been  forbidden  on  the  further  ground  that 
Revlsal,  |  2645,  makes  the  killing  or  injury 
of  live  stock  by  cars  or  engine  of  any  rail- 
road ''prima  fade  evidence  of  negligence  on 
the  part  of  the  company,"  if  the  action  is 
brought  within  six-  months.  This  has  been 
held  to  embrace  oxen  yoked  to  a  cart  and 
under  control  of  a  driver.  Randall  v.  R.  R., 
104  N.  C.  410,  10  S.  E.  691.  This  case  was 
reaffirmed  on  rehearing  after  the  fullest  dis- 
cussion. See  107  N.  0.  748,  12  S.  B.  605,  11 
L.  R.  A,  460.  This  has  been  followed  in 
many  cases.  Anno.  £]d.  These  cases  hold 
that  the  statute  applies  even  when  the  ani- 
mal is  under  the  control  of  the  driver.  Cer- 
tainly It  would  apply  when,  as  here,  he  had 
lost  control.  Among  late  cases  are  Hanford 
V.  Railroad,  167  N.  O.  279,  83  S.  B.  470,  where 
the  presumption  was  applied  to  a  horse 
which  broke  loose  from  a  buggy,  and  Brlley 
V.  Railroad,  174  N.  a  785,  93  S.  E2.  455,  where 
it  was  claimed  that  a  cow  was  killed  by  run- 
ning Into  the  train  to  rejoin  the  herd.  When 
the  action  is  brought  within  the  statutory 
time,  a  prima  fade  case  is  raised,  and  it  is 
error  to  nonsuit 

The  public  roads  belong  to  the  people,  who 
have  the  prior  right  over  them.  The  grant 
to  quasi  public  corporations,  operating  for 
private  gain  to  cross  public  roads,  is  subordi- 
nate to  the  public  right,  and  must  be  exer- 
cised with  due  care,  not  only  in  running  the 
trains,  but  in  locating  and  safeguarding  the 
crossings.  In  some  instances  levers  and 
gongs  can  be  used,  but  now,  when  our  pecu- 
lation and  the  volume  of  business  both  on 
railroads  and  public  roads  are  rapidly  In- 
creasing, and  will  continue  to  do  so,  there 
are  few  points  where  to  maintain  a  grade 
crossing  is  not  negligence  per  se.  At  the 
very  least  it  Is  a  question  for  a  jury,  for  It  is 
prima  fade  negligence  (which  prevents  a 
nonsuit)  when  there  is  a  grade  crossing  on 
the  edge  of  a  growing,  busy  town  like  Golds- 


boro,  the  public  roads  lea,dlng  Into  whldi  are 
crowded  with  traffic  and  travel.  For  nearly 
two-thirds  of  a  century  this  defendant  has 
been  Indulged  without  these  safeguards  be- 
ing required.  It  is  surely  now  time  that  all 
railroads  were  fixed  with  notice  of  the  duty 
they  owe  to  the  public  at  all.  crossings  of 
"safety  first." 

Eleven  years  ago  the  Corporation  Commis- 
sion by  chapter  469,  Laws  1907,  now  Revlsal 
§  1097  (10),  were  given  the  power  to  abolish 
grade  crossings.  That  they  have  not  done 
so  makes  none  the  less  all  grade  crossings  a 
nuisance,  for  which  the  railroad  company  is 
liable,  wherever  the  volume  of  traffic  on  the 
public  roads  makes  such  crossings  dangerous, 
or  a  serious  Interruption  to  the  free  use  of 
the  public  roads.  This  matter  has  been  often 
discussed.  McMillan  v.  Railroad,  172  N.  C. 
857,  858,  90  S.  E.  683;  Railroad  v.  Golds- 
boro,  155  N.  C.  365,  71  S.  B.  514,  affirmed  on 
writ  of  error  232  U.  S.  548,  34  Sup.  Ct.  364, 
58  L.  Ed.  721 ;  Gerringer  v.  Railroad,  146  N. 
C.  35-37,  59  S.  K  152;  Wilson  v.  Railroad, 
142  N.  C.  349,  55  S.  E  257 ;  Cooper  v.  Rail- 
road, 140  N.  C.  229,  52  S.  E.  932,  3  L.  R.  A. 
(N.  S.)  391,  6  Ann.  Cas.  71,  and  other  cases. 

In  a  free  country  the  first  consideration 
always  is  the  safety,  convenience,  and  wel- 
fare of  its  people. 

**"'""  (175  N.  a  180) 

MAXWELL  V.  WAYNE  NAT.  BANK  et  al. 

(No.  110.) 

(Supreme  Court  of  North  Carolina.     March  6^ 

1918.) 

1.  Reformation  of  Instruments  ^=»45(6)  — 

SUFSICIENCT  of  EVIDENC]&— MISTAKE. 

In  an  action  for  breach  of  warranty  on  a 
sale  of  land,  in  which  defendant  asked  a  refor- 
mation of  tne  deed  to  exclude  certain  lots  )&m- 
bracing  a  town  incorporated  for  40  years,  evi- 
dence held  to  show  that  plaintiff  never  paid  for, 
nor  contemplated  purchasing,  such  town. 

2.  Reformation  of  Instruments  ^5»19(1)  — 
Correction  —  Mutual  Mistake  —  Descrip- 
tion OF  Property. 

Where  a  deed  describes  land  ccmveyed  by 
metes  and  bounds,  and  by  mutual  mistake  of 
the  parties  covers  land  which  the  vendor  did 
not  intend  to  sell  nor  the  vendee  to  bny,  the 
mistake  will  be  corrected  in  equity;  the  proof 
being  dear,  convincing,  and  satisfactory. 

3.  Covenants  ^=>100(6)— Breach— Property 
Includeu  by  Mistake. 

Where  lots  not  owned  by  a  grantor  were  in- 
cluded in  the  deed  by  mutual  mistake,  there 
was  no  breach  of  the  covenants  of  warranty  and 
seisin. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Allen,  Judge. 

Action  by  Raymond  Maxwell  against  the 
Wayne  National  Bank  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Afilrmed. 

Civil  action,  pending  in  the  superior  court 
of  Wayne  county,  heard  out  of  term.  Decern- 
ber  29,  1917,  by  consent  by  Allen,  Judge,  up- 
on exceptions  to  r^;>ort  of  referee  filed  by 
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plaintiff.  HiB  honor  oTerrnled  the  excep- 
tions and  adopted  the  findings  of  the  referee 
both  of  law  and  fact  and  confirmed  his  re- 
port   Plaintiff  excepted  and  appealed. 

Henry  A.  Grady,  of  Clinton,  and  Robinson  & 
Son  and  W.  T.  Dortch,  all  of  Goldsboro,  for 
appellant  Langston,  Allen  &  Taylor  and 
Dickinson  &  Land,  all  of  Goldsboro,  for  ap- 
pellees. 

BROWN,  J.  This  action  is  brought  to  re- 
cover damages  for  a  breach  of  covenant  of 
warranty  in  sale  of  land  and  to  have  the 
damages  assessed,  credited  upon  the  pur- 
chase-money notes  and  in  meantime  to  re- 
strain the  exercise  of  the  power  of  sale  in 
the  deed  in  trust 

It  appears  that  G.  M.  Maxwell,  acting  for 
himself  and  his  son,  the  plaintiff,  purchased 
from  the  Goldsboro  &  Seven  Springs  Secu- 
rities Company  a  large  tract  of  land  known 
as  the  Seven  Springs  property,  containing 
over  700  acres,  and  had  the  deed  executed  to 
plaintiff.  The  consideration  was  $40,000, 
$10,000  being  paid  in  cash  and  130.000  se- 
cured by  deed  in  trust  upon  the  property. 
The  deed  is  dated  January  25,  1912,  and 
contains  full  covenants  of  warranty  and 
seisin. 

It  is  admitted  that  the  boundaries  of  the 
land  as  set  out  in  the  deed  cover  61  lota  or 
parcels  of  land,  the  possession  of  which  has 
never  been  had  by  plaintiff,  and  that  the 
grantor,  the  Seven  Springs  Company,  had  no 
title  thereto  when  the  deed  was  executed. 
A  list  of  the  said  lots  is  attached  to  the  com- 
plaint as  JB>xhibit  B,  and  they  constitute  what 
is  known  as  the  town  of  WhitehalL  Among 
other  defenses  set  up  in  the  answer,  the  de- 
fendants allege  that  the  lands  described  in 
Exhibit  B  were  included  in  the  deed  to 
plaintiff  by  the  mutual  mistake  of  the  Golds- 
boro &  Seven  Springs  Securities  Company 
and  the  plaintiff,  and  that  it  was  not  intend- 
ed by  either  the  plaintiff  or  said  grantor  that 
any  of  the  lands  described  in  Exhibit  B 
should  be  included  in  the  lands  conveyed  in 
said  deed.  Defendants  ask  a  correction  of 
the  mistake  and  reformation  of  the  deed. 

The  referee  finds  as  facts: 

"That  in  the  negotiations  leading  up  to  the 
sale  of  said  property,  and  in  the  actual  convey- 
ance of  same  to  plaintiff,  neither  the  plaintiff 
nor  the  defendant  Securities  Company,  or  any 
of  its  stodtholders  or  directors,  considered  the 
Whitehall  lots,  Nos.  1  to  41  on  the  Eagle  map, 
as  constituting  any  part  of  the  Seven  Springs 
property,  or  that  they  were  to  be  conveyed  by 
the  deed;  that  the  plaintiff  did  not  intend  to 
buy,  nor  the  defendant  Securities  Company  to 
selL  said  lots,  and  that  they  were  not  consid- 
ered by  either  party  in  fixing  the  purchase 
price  for  the  property  intended  to  be  conveyed 
and  known  as  the  Seven  Springs  property;  that 
the  defendant  Securities  Ck>mpany  intended  to 
<k)nvey  only  each  property. as  it  acquired  from 
its  grantor,  except  such  portions  thereof  as  it 
had  conveyed,  which  were  to  be  excepted  in  the 
deed,  which  property  ^as  not  understood  to  em- 
brace any  of  the  lots  in' question;  that  the 
plaintiff  intended  to  buy  the  Seven  Springs  prop- 
erty, which  he  understood  to  comprise  the  hotel 


and  spring,  some .  enthoiises  and  bams,  the 
Seven  Spnngs  farm,  and  some  woods  land,  in- 
cluding altogether  about  715  acres  on  the  south 
side  of  Neuse  river,  the  general  quality  of  which 
the  plaintiff  knew  and  which  was  not  nndei^ 
stood  by  him  to  embrace  the  lots  in  Question; 
that  the  plaintiff  has  received  under  his  deed 
substantially  what  was  intended  to  be  bought 
and  sold,  and  that  the  lots  and  small  tracts  in 
question  were  included  within  the  general  bound- 
aries in  the  deed  through  the  mutual  mistake 
of  the  parties  plaintiff  and  defendant  Golds- 
boro &  Seven  Springs  Securities  Company.'* 

£1]  This  finding  is  approved  by  the  ]udge» 
and  in  our  opinion  Is  supported  by  the  over- 
whelming weight  of  evidence.  In  fact»  there 
Is  practically  nothing  in  the  record  tending 
to  prove  to  the  contrary  as  plaintiff's  own 
testimony  strongly  supports  defendants*  con- 
tention. The  lots  in  controversy  embrace 
the  town  of  Whitehall,  which  has  been  in- 
corporated for  40  years,  and  which  has  been 
known  to  plaintiff,  as  he  admits,  as  long  as 
he  can  remember.  They  embrace  the  post 
office  building,  the  church  building,  the  pub- 
lic school  building  where  plaintiff  went  to 
school  years  ago,  practically  all  of  the  busi- 
ness houses  in  the  town,  and  some  property 
which  plaintiff,  himself,  since  the  date  of 
his  deed  from  the  Seven,  Springs  Company, 
has  purchased.  The  plaintiff's  evidence 
shows  that  he  has  never  made  claim  to  any 
part  of  the  Whitehall  lots  since  he  purchas- 
ed the  Seven  Springs  hotel  and  farm.  He 
bid  at  a  commissioner's  sale  in  1912  and  en- 
deavored to  purchase  one  of  these  lots.  We 
copy  a  few  lines  from  the  testimony  of 
plaintiff: 

"Q.  Ton  did  not  intend  to  buy  that  store  in 
this  trade,  did  you?  A.  I  did  not  consider 
buying  the  store  at  all.  When  making  the  deal, 
I  did  not  know  the  property  lines  and  did  not 
know  the  boundary  fines  of  the  Seven  Springs 
property.  Q.  It  was  an  absolute  shock  to  you 
to  know  that  store  was  embraced  in  the  deed? 
A.  I  did  not  know  it  was  in  the  deed  at  the 
time. '  Q.  It  was  a  great  surprise  when  you 
found  it  out?  A.  When  I  found  it  out,  I  sup- 
posed it  was  included  in  the  exceptions,  then. 
Q.  It  was  a  great  surprise  to  find  it  was  not 
included  in  the  exceptions?  A.  Xes,  it  was  a 
surprise  to  find  it  was  not  included  in  the  ex- 
ceptions. Q.  That  is  true  as  to  the  rest  of  this 
property,  is  it  not?    A.  Yes." 

Again  he  testified: 

"Q.  You  knew  that  neither  you  nor  the  other 
parties  contemplated,  at  the  time  the  contract 
was  made,  buying  or  selling  the  United  States 
post  office  there?  A.  At  the  time  I  bought  this 
property,  I  didn*t  know  if  the  property  lines  of 
the  Seven  Springs  property  included  or  exclud- 
ed the  town  of  Whitehall;  so  buying  Whitehall 
could  not  enter  my  mind.  Q.  If  it  could  not 
enter  your  mind,  you  didn't  contemplate  buying 
it?  A.  After  I  found  that  out,  I  naturallv  sup- 
posed that  these  various  lots  were  hiduded  in 
the  exceptions  in  the  deed.  Q.  You  still  didn't 
think  you  bought  it?  A.  If  I  thought  it  was  in- 
cluded in  the  exceptions,  I  couldn't  think  I 
bought  it" 

Plaintiff  further  admits  in  his  evidence 
that  bie  original  contract  of  sale.  In  pursu- 
ance of  which  the  deed  was  executed,  con- 
tained what  was  intended  to  be  purchased. 
This  contract  described  the  property  in  gen- 
ernl  .terms  as  the  Sevea  Sprlpga  property; 
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The  evidence  farther  shows  that  plaintiff 
owns  and  occtqiies  under  his  deed  what  has 
always  been  known  as  the  Seven  Springs 
property. 

The  plaintiff's  evidence  shows  conclusively 
that  he  did  not  contemplate  purchasing  the 
town  of  Whitehall  and  did  not  pay  a  price 
at  all  commensurate  with  its  value.  The 
pr<^perty  he  received  and  is  in  possession  of) 
according  to  his  own  evidence,  is  well  worth 
the  $40,000  he  paid  for  it  In  fact,  he  doubts 
If  he  would  take  $75,000  for  it.  The  town  of 
Whitehall,  according  ito  the  evidence^  is 
worth  $35,000  to  $40,000,  about  as  much  as 
the  plaintiff  paid  for  the  Springs  hotel  and 
farm.  It  is  too  plain  for  further  discussion 
that  plaintiff  never  paid  for  or  contemplated 
purchasing  Whitehall  and  made  no  such 
claim  until  it  was  discovered  that  the  lots 
comprising  it  were  inadvertently  not  except- 
ed from  his  deed. 

The  relief  asked  by  defendants  is  the  cor- 
rection of  an  error  in  a  deed  brought  about 
by  the  mutual  mistake  of  all  parties  to  the 
deed.  This  Is  a  recognized  head  of  equita- 
ble jurisprudence,  and  the  power  is  constant- 
ly exercised  by  the  courts. 

[2]  It  is  well  settled  that  where  a  deed  de- 
scribed the  land  conveyed  by  metes  and 
bounds,  and  by  mutual  mistake  of  the  par- 
ties covers  land  which  the  vendor  did  not 
intend  to  sell,  nor  the  vendee  to  buy,  the  mis^ 
take  will  be  corrected.  Newsom  et  al.  v. 
l^nfferlow,  16  N.  C.  381;  Pn^  v.  Brittain, 
17  N.  C.  84;  Pharr  v.  Russell,  42  N.  0.  222; 
I>ay  V.  Day,  84  N.  G.  408 ;  Warehouse  Go.  v. 
Osment.  132  N.  0.  845,  44  S.  B.  681;  King  v. 
Hobbe,  139  N.  G.  172,  51  S.  S.  911;  Sills  v. 
Ford,  171  N.  G.  783,  88  S.  B.  636;  Eaton's 
Equity,  §  618. 

Mutual  mistakes  occur  generally  in  the 
description  of  property  conveyed.  To  ascer- 
tain whether  a  mistake  has  been  made  in 
describing  property  in  a  deed,  it  is  essential 
to  know  the  intent  of  the  parties,  the  one 
In  selling  and  the  other  in  buying,  refi^>ectlng 
the  subject-matter  of  the  conveyance;  and, 
if  the  deed  fails  to  express  their  Intention, 
there  is  a  mutual  mistake,  relievable  in 
equity  by  way  of  reformation,  where  the 
proof  is  clear,  convincing,  and  satisfactory. 
The  subject  is  fully  discussed  and  many  au^ 
thoritles  cited  in  notes  to  65  Am.  St  Rep. 
508  and  117  Am.  St  Rep.  244. 

The  weight  of  the  evidence  is  not  before  us 
on  this  record,  but,  if  it  were,  we  should  be 
compelled  to  say  that  defendants  have  made 
eut  their  case  upon  plaintiff's  own  testimony. 

[3]  The  court  having  found  that  the  White- 
hall lots  were  included  in  the  deed  by  mutu* 
al  mistake  of  the  parties,  there  is  no  breach 
of  the  covenants  of  warranty  and  seisin. 
Therefore  the  authorities  dted  by  the  learn- 
ed counsel  for  plaintiff  have  no  application. 
They  relate  to  actions  of  law  for  damages 
for  breaches  of  covenants  of  seisin  and  war* 


iranty  and  have  no  application  in  cases 
where  the  equitable  relief  of  mutual  mis- 
take is  set  up. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 


a75  N.  C.  168) 

CREWS  V.  CREWS.    (No.  111.) 

(Supreme  Gourt  of  North  Garolina*    March  6, 

1918.) 

1.  Husband  and  Wife  ^==>283(1)  —  Skfaba- 
TiON  Allowance— How  Dstebmined. 

Revisal  1905,  §  1567,  regarding  maintenance 
allowances  to  a  wife  from  whom  her  husband 
has  separated,  controls  the  rights  of  the  parties 
in  such  cases  to  the  exclusion  of  equitable  prin- 
ciples which  were  applicable  before  the  statute's 
enactment 

2.  Husband  and  Wifb  «=s»298^  —  Separa- 
tion Allow ANCE-<QuK8T20N8  fob  Goubt. 

In  an  action  for  a  separation  allowance, 
where  it  is  established  that  a  valid  marriage  ex- 
isted, and  that  defendant  husband  separated 
from  the  wife  and  failed  to  maintain  her,  or  was 
a  drunkard  or  spendthrift,  questions  regarding 
the  amount  of  alimony  and  the  security  therefor 
should  be  determined  by  the  court. 

3.  JuBT  <t=»13(8)— Right  to   Jubt   Tbial— 
Sepabation  Allowance. 

In  an  action  under  Revisal  1905,  §  1567,  re- 
lating to  a  husband's  maintenance  allowance  to 
a  wife  from  whom  he  has  separated,  Gonst.  art. 
1,  {  19,  preserving  the  right  to  a  jur^  trial  in 
cases  involving  property  rights,  applies  where 
issues  are  raised  whether  a  valid  marriage  exist- 
ed, and  whether  defendant  husband  has  failed  to 
maintain  bis  wife  or  is  a  spendthrift  or  drunk- 
ard. 

4.  Trial  <ft=»ll(3)— Tbansfeb  op  Gauss. 

Under  Revisal  1906,  Sf  529,  717,  relating  to 
transfer  of  cawses,  an  action  for  alimony  with- 
out divorce  under  Revisal  1905,  {  1567,  should 
be .  transferred  to  the  civil  issues  docket,  where 
an  issue  of  fact  whetiier  defendant  husband  sep- 
arated from  his  wife  and  failed  to  maintain  her 
is  raised,  and  the  right  to  a  jury  trial  has  not 
been  waived. 

5.  JUBY  «=»28(1)— Waiveb  of  Juby  Tbial. 

In  an  action  lor  alimony  without  divorce  un- . 
der  Revisal  1905,  |  1567,  defendant  husband 
waives  a  jury  trial,  under  the  direct  provisions 
of  section  640  only  by  failinr  to  appear  at  the 
trial,  by  written  consent  filed  with  clerk  or  by 
oral  consent  entered  on  the  court's  minutes. 

6.  Husband  and  Wife  <9=s>288— Sepabation 
Allowance— When  Entitled  to. 

Revisal  1905,  §  1567,  requiring  husbands 
Separating  from  their  wives  to  provide  the  nec- 
essary, subsistence,  etc.,  iB  inapplicable  where 
the  wife  willfully  leaves  a  home  provided  by 
diefendant  husband. 

7.  Jury  ^=»12(3)  —  Right  to  Juby  Tbial  — 
Sepabation  Allowance^Anbweb, 

In  an  action  for  alimony  without  divorce  un- 
der Revisal  1905,  §  1567,  an  answer  that 
plahitifF  wife  abandoned  defendant  husband,  left 
the  home  he  had  provided  for  her,  etc.,  raised 
an  issue  in  bar  of  plaintiffs  right  to  recover, 
requiring  determination  by  Jury. 

8.  Evidence  ^s»576— Testimony  at  Fobueb 
Tbial. 

An  action  for  alimony  without  divorce  un- 
der Revisal  1905,  §  1567,  cannot  be  determined 
on  evidence  taken  at  defendant  husband's  trial 
before  the  same  judge  for  criminal  abandon- 
ment of  plalntiflt  wife« 

9.  Husband  and  Wife  «=»299(3)  —  Sepaba- 
Tio^T  Allowance— Judgment. 

A  judgment  for  alimony  without  divorce  un- 
der Revisal,  §  1567,  is  not  £nal  in  the  sense  tiiat 


•soFor  other  cases  see  mow  tople  add.IUBT-NtmBEB  In  mU  Key-Numbered  Dlginta  and  Indexes. 
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it  cannot  be  modified  npon  motion  and  sufficient 
evidence. 

10.  Husband  and  Wife  <9=s>299(4)— Separa- 
tion   Allowance  —  How    Payable  —  ''Es- 
tate." 
Under  Revisal  1905,  |  1567,  authorizing  ali- 
mony without  a  divorce  to  be  awarded  from  the 
husband's  *'estate/'    payment  may  be  required 
from    the   husband's   income,    whether    arising 
from   his   permanent   property   investments    or 
current  earnings. 

[Ed.  Note—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Estate.] 

Appeal  from  Superior  CJourt,  Vance  Ckwn- 
ty;  Whedbee,  Judge. 

Proceedings  by  Leora  Crews  against 
George  Crews  for  alimony  without  a  divorce. 
Judgement  for  plaintiff,  and  defendant  ap- 
peals.    Error. 

Special  proceedings  for  award  of  "alimony 
without  divorce,"  under  section  1567,  Revisal, 
heard  at  chambers  in  Vance  county,  October 
9,  1917,  before  his  honor,  H.  W.  Wbedbee, 
Judge  presiding  in  the  third  judicial  dis- 
trict, in  fall  term,  1917. 

It  appears  that,  a  few  days  prior  to  this 
time,  the  defendant,  in  term,  had  been  tried 
and  acquitted  on  an  Indictment  of  criminal 
abandonment  of  the  plaintiff.  The  case  on 
appeal  states  that,  on  the  call  of  the  present 
cause,  his  honor,  on  Inquiry  being  Infonmed 
that  it  was  the  same  case  which  had  been 
tried  in  term  a  few  days  before,  said  he  was 
familiar  with  the  facts,  and,  over  defend- 
ant's objection,  proceeded  to  hear  and  deter- 
mine the  cause  "from  the  evidence  heard  in 
the  criminal  case,  and  which  was  in  his 
mind  at  the  time  of  the  present  hearing,'* 
which  facts  are  set  out  in  the  record  as  fhe 
basis  of  his  honor's  judgment  and  tending 
to  show  a  separation  had,  or,  in  any  event, 
caused  by  the  wrong  of  the  husband.  On 
these  facts,  the  court  entered  judgment  as 
follows: 

"This  proceeding  for  alimony  being  heard  by 
his  honor.  Judge  H.  W.  Whedbee,  the  court  aft- 
er haviu^  heard  the  evidence  and  arguments  of 
counsel  tor  both  parties,  doth  find  that  the  par- 
ties are  living  in  a  state  of  separation,  and 
that  defendant  left  his  wife  and  three  children  in 
New  York  in  June,  and  returned  to  this  state, 
and  has  not  since  provided  for  them,  and  that 
he  has  no  property,  and  is  an  able-bodied  man, 
able  to  earn  at  least  $20  per  month,  the  court 
doth  order  that  defendant  pay  to  his  wife  $10 
each  month,  including  October,  1917,  which 
shall  be  paid  on  or  before  November  15,  1917, 
for  the  support  of  his  wife  and  children,  and 
that  he  be  allowed  to  see  the  children  at  all  rea- 
sonable times,  and  that  this  provision  shall 
cease  if  the  plaintiff  shall  remove  the  children 
from  the  state,  without  consent  of  defendant, 
and  defendant  is  to  pay  the  costs." 

h^Tom  thla  judgment,  defendant,  having 
duly  excepted,  appealed,  assigning  for  er- 
rors chiefly:  (1)  That  issues  of  fact  were 
raised  on  the  pleadings  which  his  honor  had 
no  power  to  decide;  (2)  that  his  honor  had  no 
right  to  hear  and  decide  the  present  case 
on  testimony  which  he  had  previously  heard 
on  the  trial  of  the  indictment ;  (3)  that  there 
was  no  evidence  or  admission  that  defendant 


had  separated  himself  from  his  wife  and  fail- 
ed to  provide  her  with  necessary  subsistence; 
(4)  that  there  was  no  evidence  as  to  who  was 
the  wrongdoer;  (5)  that  power  to  order 
morthly  paymen(t)i  was  nop  conferred  by 
the  statute  and.  In  any  event,  alimony  could 
only  be  awarded  out  of  the  husband's  estate. 

T.  M.  Pittman,  ot  Henderson,  for  appel- 
lant T.  T.  Hicks,  of  Henderson,  for  ap- 
pellee. 

HOKE,  J.  In  section  1567,  c  31,  of  Re- 
visal, entitled  "Alimony  without  divorce," 
provision  Is  made  that: 

''Wherever  a  husband  shall  separate  himself 
from  his  wife  and  fail  to  provide  her  with  the 
necessary  subsistence  according  to  his  means 
and  condition  in  life,  or  if  he  shall  be  a  drunk- 
ard or  spendthrift,  the  wife  may  apply  for  a 
special  proceeding  to  the  judge  of  the  superior 
court  for  the  county  in  which  he  resides,  to  have 
a  reasonable  subsistence  secured  to  her  and  to 
the  children  of  the  marriage  from  the  estate 
of  her  husband,  and  it  shall  be  lawful  for  such 
judge  to  cause  the  husband  to  secure  so  much 
of  his  estate  as  may'  be  proper  according  to  his 
condition  and  circumstances,  for  the  benefit  of 
his  said  wife  and  children,  having  regard  also 
to  the  separate  estate  of  the  wife.' 

[1]  Prior  to  the  enactment  of  this  statute, 
and  without  one,  the  courts  of  this  state  have 
been  classified  as  among  those  who  formerly 
afforded  this  relief*  in  proper  cases  as  an  in- 
dependent source  of  equity  jurisdiction.  2 
Bishop  on  Marriage  and  Divorce  (5th  Ed.) 
S  355,  citing  Spiller  v.  SpiUer,  2  N.  C.  482, 
and  other  cases — a  position  safd  by  a  dis- 
criminating author  to  be  now  supported  by 
the  weight  of  authority.  1  Ruling  Case  Law, 
ttUe  "AUmony,"  1 17,  pp.  878,  879.  However 
this  may  be,  our  statute,  being  more  inclusive 
than  our  equity  causes  on  this  particular 
subject,  now  affords  the  rule  with  us  control- 
ling the  rights  of  parties  in  these  cases,  and 
some  of  our  decisions  construing  the  law  hold 
that  it  is  a  special  proceeding  in  all  of  its 
aspects,  except  that  the  same  is  returnable 
before  the  judge  instead  of  the  clerk;  that 
the  issuable  facts  are,  first,  whether  a  valid 
marriage  exists  between  the  parties ;  second, 
whether  the  husband  has  separated  himself 
from  the  wife  and  failed  to  provide  her  suit- 
able or  reasonable  subsistence ;  or,  instead  of 
the  last,  whether  the  husband  is  a  drunkard 
or  spendthrift 

[2-6]  When  these  issues  are  admitted  by  the 
parties  or  properly  established  to  be  in  appli- 
cant's favor,  the  amount  of  the  alimony,  and 
how  the  same  Is  to  be  secured,  etc.,  are  ques- 
tions of  fact  to  be  determined  by  the  jud^e 
having  regard  to  the  condition  and  circumr 
stances  of  the  parties,  including  also  the  sepa- 
rate estate  of  the  wife  if  she  have  any.  But 
where  these  essential  issues  are  made 
by  the  pleadings  the  right  of  trial  by 
jury  arises  to  the  parties,  and  it  then  be- 
comes the  duty  of  the  judge  to  transfer 
the  same  for  such  purpose  to  the  civil  isr 
sue   docket   (Skittletharpe  v.   Skittletharpe, 


^s>For  other  cases  see  same  topic  and  KET-NUBiBBR  in  ail  Key-Numbved  Digests  and  Indaxea 
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130  N.  a  72,  40  S.  Bl  861;  Cram  t.  Cram,  116 
N.  C.  288,  21  S.  £.  107 ;  Reyisal,  §f  529,  717), 
a  right  guaranteed  to  litigants  under  our 
Constitution  (article  1,  §  19)  and  to  be  waived 
by  them  only  in  the  methods  specified  and 
prescribed  by  law;  that  Is,  by  failing  to  ap- 
pear at  the  trial,  by  written  consent  filed 
with  the  clerk,  or  by  oral  consent  entered 
on  the  minutes  of  the  court  (Revlsal,  §  540; 
Cozad  V.  Johnston,  171  N.  O.  637,  89  S.  E.  37 ; 
ITockaday  v.  Lawrence,  156  N.  C.  319,  72 
S.  E.  387;  Hahn  y.  Brinson,  133  N.  C.  8, 
45  S.  £X  359;  Wilson  y.  Bynum,  92  N.  C. 
718).   ^ 

The  cases  cited  by  appellee  as  authority 
for  trial  by  the  court  (Easeley  v.  Easeley, 
173  N.  C.  530,  92  S.  E.  353),  and  others,  were 
actions  for  divorce  where  the  issuable  facts 
were  determinative  of  that  right,  and  the  mat- 
ter of  alimony  pendente  lite,  being  Incidental 
to  the  main  issue,  was  to  be  passed  upon  by 
the  Judge  under  the  express  provisions  of  the 
statute,  but  in  this  present  case,  where  the 
right  to  alimony  is  the  ultimate  question  to  be 
determined,  it  is  held  in  this  Jurisdiction  that 
alimony  pendente  lite  is  not  allowed  (Hodges 
V.  Hodges,  82  N.  C.  122),  and  the  issuable 
facts  raised  by  the  pleadings  must  first  be 
tried  by  the  Jury,  unless  waived  in  the  man- 
ner specified  by  law.  Ccmsidering  the  record 
In  view  of  these  principles,  we  think  it 
clear  that  defendant  has  properly  raised  the 
issuable  facts  or  one  of  them  on  which  plain- 
tlfTs  right  to  alimony  depends,  and,  no  prop- 
er waiver  being  made  to  appear,  such  issue 
must  be  tried  by  the  Jury  as  the  law  directs. 

Id  his  answer,  duly  verified,  defendant 
mAkes  averment,  among  other  things,  as  fol- 
low& 

"(1)  That  paragraph  2  is  not  true,  except  as 
hereinafter  stated.  There  are  three  children  of 
Bocb  marriage  now  living.  The  plaintiff  during 
or  about  the  month  of  September.  A.  D.  1916,  at 
the  instance  of  her  sister,  who  then  resided  in 
the  city  of  New  York,  left  this  defendant's  home 
in  Vance  county,  N,  C,  and  went  to  New  York, 
taking  their  said  children.  The  defendant  fol- 
lowed her  about  the  month  of  November,  1916, 
and  provided  a  home  for  his  said  wife  and  chil- 
dren in  the  city  of  New  York,  which  they  oc- 
cnpied  until  June,  1917.  That  during  the 
month  of  June,  1917,  the  plaintiff  without  cause 
abandoned  the  defendant,  and  left  the  home  he 
had  provided  for  her,  and  without  his  knowl- 
edge or  consent,  against  his  will,  and  in  viola- 
tion of  his  rights  as  their  father,  took  the  said 
children  away  with  her,  and  he  has  not  since 
that  time  been  able  to  have  communication  with 
her  or  the  said  children,  though  he  has  repeat- 
edly written  to  her.  asking  her  to  return,  and 
offering  to  provide  tor  her. 

*'(2)  That  after  the  petitioner  so  abandoned 
this  defendant,  he  returned  to  his  home  in  Vance 
county,  and  has  since  employed  himself  indus- 
triously and  steadily  in  honest  labor.  On  or 
about  the  20th  day  of  July,  1917,  the  plaintiff 
came  from  New  York  to  Henderson  for  the  pur- 
pose of  instituting  criminal  proceedings  against 
this  defendant,  and  immediatelv  upon  her  ar- 
rival swore  out  a  warrant  against  him  before 
the  recorder  of  Vance  county,  charging  him  with 
abandonment  and  failure  to  adequately  support 
her  and  her  children  begotten  by  him.  That 
such  criminal  action  was  heard  first  by  the  re- 
corder, and  then,  by  appeal  of  this  defendant 


from  an  adverse  Judgment  of  the  recorder,  was 
heard  and  determined  at  a  term  of  the  superior 
court  of  Vance  county,  begun  and  held  on  the 
1st  day  of  October,  1917.  The  same  was  sub- 
mitted by  the  court  under  sections  3355  and 
3357  of  the  Revisal,  and  resulted  in  the  defend- 
ant's acquittal  and  discharge. 

"(3)  That  paragraph  3  of  the  petition  is  true. 
This  defendant  is  not  only  able  to  work  and  pro- 
vide for  his  wife  and  children  according  to  his 
station  in  life,  but  does  regularly  and  steadily 
work  and  is  willing  to  provide  a  home  for  his 
wife  and  children,  and  there  to  care  for  them 
and  provide  for  them  as  fully  and  as  adequately 
as  his  labor  and  earnings  will  permit.  He  has 
in  writing  since  the  plaintiff's  return  to  North 
Carolina  offered  to  provide  such  home  and  pro- 
vide for  them.  She  has  chosen  to  ignore  such 
offer,  and  testified  under  oath  at  the  hearing  of 
said  criminal  action  in  said  superior  court  Uiat 
she  was  unwilling  to  return  to  this  defendant 
and  live  with  him.  She  left  one  or  more  of  the 
children  in  New  York,  outside  the  jurisdiction 
of  the  court" 

[61  True,  we  have  held  that,  when  the 
husband  has  separated  himself  from  his 
wife  and  failed  to  provide  her  reasonable 
support,  the  question,  of  whether  he  was 
Justified  in  such  course  is  irrelevant  to  the 
issue  (Hooper  v.  Hooper,  164  N.  C.  1,  80  S. 
E.  64;  Skittletharpe  v.  Skittletharpe,  130 
N.  C.  72,  40  S.  E.  851),  ana  we  have  held 
also  that,  when  the  husband  by  his  cruelty 
and  neglect  has  forced  the  wife  to  leave 
his  home,  such  conduct  may  be  imputed  to 
him  for  a  separation  and  abandonment, 
within  the  meaning  of  the  law  (High  v.  Bail- 
ey, Adm'r,  107  N.  C.  70,  12  S.  B.  45),  but 
neither  the  letter  nor  the  meaning  of  the 
present  statute  permits  or  requires  the  con- 
struction that  when  a  wife  wrongfully 
leaves  the  home  provided  for  her  by  the  hus- 
band, an  independent  right  to  alimony  should 
arise  to  lier,  and  requiring  that  under  such 
circumstances  the  husband  should  provide 
her  vrith  an  independent  support 

[7,  8]  As  heretofore  stated,  we  are  of  opin- 
ion that  the  answer,  properly  interpreted, 
raises  an  issue  in  bar  of  plaintiffs  right,  and 
that  the  same  must  be  determined  by  the 
Jury  pursuant  to  the  law.  And  the  objec- 
tion that  the  csise  was  heard  and  decided 
from  the  evidence  taken  a  few  days  before 
in  the  indictment  against  the  def^idant 
for  abandonment  must  also  be  sustained. 
There  are  cases  where  the  testimony  of  a 
witness  taken  on  a  former  trial  may  be  in- 
troduced, as  when  the  witness  is  dead  or  has 
since  become  insane,  and  in  some  other  in- 
stances where  his  evidence  is  not  available  in 
person  or  by  deposition,  and  then  it  must  in 
some  way  be  again  Introduced,  but  we  are 
aware  of  no  principle  or  precedent  that  Justi- 
fies such  admission  wh»i  the  witnesses  are 
aUve,  present,  and  ready  to  testify  (Cooper 
V.  Railroad,  170  N.  C.  490,  87  S.  E.  822;  10  R. 
0.  Ia  Law  Ev.  §  143,  p.  966). 

[t,  101  Objection  is  further  made  to  the 
form  of  the  Judgment,  in  that  it  makes  pro- 
vision for  alimony  by  monthly  payments  and 
not  out  of  the  ''estate'*  of  defendant,  as  the 
statute  in  terms  directa    In  Skittletharpe  y. 


152 


95  SOUTHEASTERN  REPORTER 


(N.C. 


Sklttletharpe,  180  N.  0.  72,  40  S.  B.  851,  the 
conrt,  referring  to  the  proper  form  of  Judg- 
ment in  these  cases,  held  that,  under  the 
terms  of  the  statute  providing  that  payment 
should  be  made  from  the  estate  of  the  hus- 
band, a  Judgment  directing  monthly  payments 
was  improper,  and  it  was  further  held  that 
Judgment  in  these  proceedings  should  be  of 
a  temporary  nature  and  not  permanent  or 
final.  So  far  as  a  Judgment  in  these  cases  is 
not  final  in  its  nature  and  effect,  the  ruling 
under  our  statutes  and  decisions  applicable 
is  undoubtedly  correct  A  judgment  for  ali- 
mony is  never  final  in  the  sense  that  it  is  al- 
ways and  forever  enforceable  and  cannot  be 
modified  on  motion  and  sufficient  evidence. 
Growing  out  of  the  obligation  of  the  hus- 
band to  properly  support  his  wife,  it  is  not 
allowed  with  us  as  a  matter  of  statutory 
right  in  divorces  a  vinculo  (i>u£fy  v.  Duffy, 
120  N.  O.  346.  27  S.  E.  28).  and  whether 
awarded  as  an  incident  to  divorce  a  mensa  et 
thoro  or  as  an  independent  right  under  the 
present  statute,  and  whether  in  specific  prop- 
erty or  current  payments,  it  terminates  on 
the  death  of  either  of  the  parties  or  on  their 
reconciliation,  and  it  may  be  modified,  too,  on 
sufllcient  change  of  circumstances  to  Justify 
and  require  it  (Taylor  v.  Taylor,  93  N.  0.  418, 
53  Am.  Rep.  400;  Rodgers  v.  Vines,  28  N.  C. 
293).  But  in  holding  that,  the  Judgment  in 
these  cases  is  restricted  to  tangible  property 
or  rents  or  Issues  out  of  property  invest- 
ments, we  think  that  the  case  referred  to  was 
not  well  decided. 

At  the  time  this  present  statute  was  enact- 
ed, it  was,  and  had  long  been,  the  accepted 
definition  of  alimony  with  us,  that  it  was 
"that  portion  of  the  husband^s  estate  properly 
awardable  to  the  wife  for  her  support  dur- 
ing the  period  of  separation  adjudged  or  per- 
mitted by  the  law"  (Taylor  v.  Taylor,  supra), 
and,  under  the  uniform  decisions  of  our  court 
applicable,  it  could  be  assigned  and  was  ap- 
propriated both  from  tangible  property  and 
investments  as  well  as  from  earnings,  and 
even  the  capacity  to  earn  was  among  the 
facts  to  be  considered  in  making  a  Just  and 
proper  award  of  such  a  claim  (Sanders  v. 
Sanders,  167  N.  C.  317,  83  S.  E.  489;  Taylor 
v.  Taylor,  supra;  Miller  v.  Miller,  75  N.  C. 
70;  2  Bishop  on  Marriage  and  Divorce  [5th 
Ed.]  p.  446). 

The  tenn  "estate"  in  this  connection  has 
reference  to  the  husband's  income,  whether 
arising  from  permanent  property  and  invest- 
ments or  the  earnings  of  his  legitimate  labor, 
and  it  was  In  reference  to  this  established 
and  accepted  definition  of  "estate"  that  the 
term  was  used  in  the  statute,  and,  so  far  as 
the  form  is  ccmcemed,  the  Judgment  here  en- 
tered, and  notwithstanding  the  decision  to  the 
contrary  in  Sklttletharpe's  Case,  is  held  to 
be  correct 

For  the  reasons  heretofore  stated,  however. 


the  said  Judgment  must  be  set  aside,  that  the 
determinative  issues  raised  by  the  pleadings 
be  referred  to  a  Jury  for  decision. 
Error. 


(176  N.  C.  174) 

M.   P.   HUBBARD   &  CO.  ¥.   GODWIN. 

(No.  104.) 

(Supreme  Oourt  of  North  Carolina.     March  6^ 

19ia) 

1.  Sales  ^=s>442(13)— Breach  of  Waeeantt 
—Damages* 

In  action  for  price  of  fertilizer  wliich  de- 
fendant resold,  defendant  cannot  recover  on 
his  counterclaim  alleging  the  defective  quality 
of  the  fertilizer,  ^tc,  for  voluntary  abatements 
in  price  which  he  made  to  his  customers. 

2.  Appeal  and  Ebsob  ^s^lOOG  —  Habmt.fjw 
Ebbob— Instructions. 

In  action  for  price  of  fertilizer  which  de- 
fendant resold,  any  error  in  instructions  that 
defendant  could  not  recover  amounts  refunded 
to  his  customers  because  of  the  fertilizer's  de- 
fective quality  is  harmless,  where  the  evidence 
established  no  such  refunds. 

3.  TBIAL   ^S>103(1)   —   iNBTBUOnONS   —   Ex- 

PBEssiON  OF  Opinion. 
In  a  seller's  action  for  price,  an  instruc- 
tion that  jury  must  find  **by  clear  and  satis- 
factory evidence"  that  defendant  made  the  same 
warranties  to  dissatisfied  customers  as  plaintiff 
seller  made  him  to  authorize  a  recovery  on  the 
counterclaim  for  breach  of  warranty,  was  not 
erroneous  because  the  quoted  words  were  an 
expression  of  an  opinion. 

4.  Trial  «s»193(l)  —  Instructions  —  Ex- 
pression OF  Opinion. 

In  a  seller's  action  for  price,  an  instruc- 
tion that  if  the  weight  of  the  evidence  establish- 
ed that  defendant  told  plaintiff's  vice  president 
the  fertilizer  was  satisfactory,  the  statement 
might  be  considered  strong  evidence  that  defend- 
ant's counterclaim  for  breach  of  warranty  was 
not  well  founded,  was  not  erroneous  as  an  opin- 
ion on  the  facts. 

5.  Trial  ^=»28i5(l)  —  Instructions  —  €k>N- 

STRUCTION. 

In  construing  a  jury  charge,  the  entire^ 
charge,  and  not  isolated  portions  thereof,  will 
be  considered. 

Appeal  from  Superior  €k>urt,  Hertford 
County;   Whedbee,  Judge. 

Action  by  M.  P.  Hubbard  A  Co.  against  J> 
A.  Godwin.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    No  error. 

Civil  action,  tried  upon  these  issues: 

(1)  In.  what  amount  is  the  defendant  indebted 
to  the  plaintiff  on  account  of  the  execution  of 
the  two  notes  declared  on  in  the  complaint? 
Answer:  $500.12,  with  6  per  cent  interest  from 
Januarv  1,  1916,  and  the  further  sum  of  $486.- 
30,  with  6  per  cent,  interest  from  January  15, 
1916.    (Answered  by  consent.) 

(2)  Has  there  been  a  breach  of  the  contract 
of  sale  of  the  guano  by  the  plaintiff  as  alleged 
in  the  answer  and  counterclaim?    An^s^er:   No. 

f3)  Has  defendant  Godwin  been  damaged  by 
Faid  breach,  if  any,  and  in  what  sum?  Answer: 
Nothing. 

From  the  Judgment  rendered  defendant  ap< 
pealed. 

R.  0.  Bridger,  of  Winton,  Winston  &  Mat- 
thews, of  Windsor,  and  John  E,  Vann,  of  Win- 
ton,  for  appellant.     Winbome  &  Winborne- 
of  Murfreesboro,  and  W.  W.  Rogers,  of  Ahos 
kie,  for  appellee. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


N.  C.) 


M.  P.  HUBBARD  4;  CO.  y.  GODWIN 


153 


BROWN,  J.  The  defendant  executed  the 
notes  sued  on,  for  the  purchase  of  certain 
guano  for  use  on  his  own  crops  and  for  sale 
to  others.  He  admits  the  execution  of  the 
notes  and  pleads  a  counterdaim,  alleging 
that  the  guano  was  worthless,  did  not  come 
up  to  the  representations  of  plaintiff's  agent, 
and  failed  to  produce  crops  which  the  agent 
guaranteed  it  would  produce.  Defendant  al- 
so aver^  that  he  sold  some  of  the  guano  to 
others,  giving  guaranties,  and  that  he  has 
not  been  able  to  collect  the  price  owing  to 
the  worthlessness  of  the  guano.    . 

There  is  much  evidence  tending  to  sup- 
port the  contentions  of  both  parties  which  it 
is  unnecessary  to  set  out  The  four  excep- 
tions to  the  evidence  are  without  merit  and 
need  not  be  discussed. 

[1]  The  defendant  excepts  to  this  Instruc* 

tion: 

"That  if  you  find  from  the  evidence  that  de« 
fendant  allowed  rebate  in  the  price  of  the  fei^ 
tilizer  sold  before  he  was  compelled  to  do  so  in 
law,  he  cannot  recover  for  that;  a  mere  volun- 
tary abatement  in  price  will  not  entitle  the  de- 
fendant to  recover.** 

We  see  no  error  in  this.  A  voluntary 
abatement  in  price  by  the  defendant  when 
he  was  not  compelled  to  do  so  would  not  en- 
title him  to  recover  on  his  counterclaim. 
Britton  V.  Ruffin,  122  N.  O.  114,  28  S.  B.  963 ; 
Reiger  v.  Worth,  127  N.  C.  233,  37  S.  B.  217, 
52  L.  R.  A.  362,  80  Am.  St  Rep.  798. 

[2,  3]  Besides,  the  charge  is  harmless.  The 
evidence  falls  to  disclose  that  defendant  re- 
funded anything  to  his  purchasers  or  made 
rebate  to  any  one  in  consequence  of  the  de- 
fective quality  of  the  guano.  There  is  evi- 
dence that  defendant  stated  to  some  of  his 
purchasers  that  he  would  give  them  the 
same  rebate  he  received  from  plaintiffs,  but 
no  evidence  that  he  did  so. 

The  defendant  excepts  to  this  instruction: 

"That  if  you  find  by  the  greater  weight  of  the 
evidence  that  the  defendant  sold  any  of  said 
fertilizer  to  customer  and  he  made  reduction 
in  price  on  account  of  their  complaints  that  the 
fertilizer  was  off  in  quality,  before  you  can  al- 
low defendant  any  damages  for  that,  you  must 
first  find  by  dear  and  satisfactory  evidence  that 
Godwin  made  the  same  warranty  as  to  quality 
and  results  as  were  made  by  the  plaintiff  to 
him,  *tbat  the  land  was  adapted  to  the  growth 
of  the  crops,  that  the  land  was  properly  tilled 
and  cultivated,  and  that  the  weatner  or  seasons 
wens  propitious,  and  that  the  shortage  in  the 
crops  was  due  directly  to  the  worthlessness  of 
the  fertilizer." 

The  exception  cannot  be  sustained,  first, 
for  the  reasons  given  above  that  there  is  no 
evidence  deffendant  refunded  anything  or 
made  rebate  in  price,  although  there  is  evi- 
dence that  he  promised  to  do  so,  and  there- 
fore the  instruction  is  harmless;  second, 
the  words  "clear  and  satisfactory  proof*  do 
not  constitute  an  expression  of  opinion.  All 
evidence  should  be  clear  and  satisfactory  to 
the  minds  and  comprehension  of  Jurors.  If 
It  in  not  satisfactory  or  its  value  compre- 
hended by  them,  they  should  not  act  upon  It 


[4]  The  defendant  excepts  to  the  follow- 
ing instruction  as  an  unwarranted  expres- 
sion of  opinion  upon  the  facts; 

"That  if  you  find  from  the  greater  weight  of 
the  evidence  that  Godwin  at  the  time  he  gave 
the  notes,  stated  to  the  witness  Loud,  vice  presi- 
dent of  the  plaintiff,  that  the  guano  was  good 
and  his  crops  as  fine  as  he  ever  had,  yon  may 
consider  this  as  strong  evidence  that  his  coun- 
terclaim is  not  well. founded." 

The  evidence  of  Loud,  vice  president  of 
the  plaintiff,  was  to  the  effect  that  defend- 
ant in  August,  1915,  stated  that  the  guano 
was  all  right,  that  his  crops  were  as  good  as 
he  ever  had,  that  he  wished  the  witness  could 
see  them,  and  gave  his  notes  for  the  price 
of  the  guano,  and  applied  for  the  agency  to 
sell  the  guano  to  farmers  In  Bastern  North 
Carolina  the  next  season,  etc.  This  was  not 
denied  by  defendant 

We  do  not  regard  this  as  an'  expression  of 
opinion  by  the  trial  Judge  upon  the  facts  sub- 
mitted to  the  Jury.  The  issue  related  to  the 
bona  fides  of  defendant's  counterclaim.  The 
fact  in  dispute  was  the  declarations  and  ad- 
missions of  defendant  to  Loud.  Upon  that 
the  Judge  expressed  no  opinion.  He  left  that 
to  the  decision  of  the  Jury,  and  put  the  bur- 
den of  proof  upon  plaintiff  to  satisfy  the  Jury 
by  the  clear  weight  of  the  evidence  that  such 
admissions  were  made, '  telling  the  Jury  that 
if  they  were  actually  made  such  fact  is 
strong  evidence  of  a  want  of  merit  in  the 
counterclaim. 

We  see  nothing  wrong  In  that  If  such 
declarations  were  made  before  the  action 
was  commenced  and  after  the  crops  had  ma- 
tured, and  then  this  counterclaim  was  plead- 
ed, the  conclusion  naturally  follows  that 
there  is  no  merit  in  defendant's  plea,  and 
that  it  is  a  mere  subterfuge  to  avoid  pay- 
ment of  an  honest  debt  We  find  precedents 
in  our  reports  where  certain  testimony  if  be- 
lieved to  be  true  is  declared  to  be  strong  evl-  • 
dence  of  the  fact  sought  to  be  proved. 

In  Mauney  v.  Hamilton,  132  N.  C.  299,  43 

S.  B.  903,  this  court  said: 

"As  his  honor  very  properly  said  to  the  jury, 
this  testimony  is  very  strong  evidence  of  the 
fact  sought  to  be  proved.'* 

There  are  other  cases  in  which  the  ex- 
pression "strong  evidence"  is  used  by  this 
court  Admissions  of  a  party  to  an  action, 
when  fully  established,  are  always  regarded 
as  strong  evidence  of  the  facts  stated  in 
them. 

The  written  evidence  of  a  contract  is  strong 
evidence  that  it  truly  embodies  the  agree- 
ment of  the  parties.  Wiles  v.  Harshaw,  48 
N.  C.  308. 

[5]  In  construing  the  charge  of  a  trial 
judge,  we  will  consider  the  entire  charge  and 
not  Isolated  sections.  Taking  tlie  Instruct 
tions  of  the  Judge  as  a  whole,  they  fully, 
clearly,  and  impartially  presented  to  the  Jury 
the  contentions  of  the  parties  and  the  law 
bearing  thereon* 

No  error. 
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STATE  T.  FORD  et  al.    (No.  161.) 

(Supreme  Court  of  North  Carolina.    March  13» 

1918.) 

1.  Laboent  ^=s>64(4) — ^Recent  Possession — 
Presumption. 

The  presumption  of  guilt  of  one  in  recent 
possession  of  stolen  goods,  when  it  exists,  is  one 
of  fact,  not  of  law,  and  i^  stronger  or  weaker 
as  the  possession  is  more  or  less  recent,  and  as 
the  other  evidence  tends  to  show  it  to  be  exclu- 
sive, but  possession  is  not  limited  to  custody 
about  the  person,  but  the  property  may  be  de- 
posited in  some  place  under  lock  and  key  where 
It  is  manifest  it  must  have  been  put  by  the  act 
of  the  party  or  his  undoubted  concurrence,  but 
it  is  also  imperative  that  the  doctrine  be  kept 
within  proper  limits  on  account  of  the  tempta- 
tion to  shift  evidence  of  guilt  from  one  to  an- 
other. 

2.  Labcent  ^s»64(4) ->  Recent  Possession  — 
Presumptions— Instbuctions. 

Where  stolen  goods  were  found  in  a  store- 
house which  could  have  been  easily  unlocked 
without  a  key,  it  was  error  to  instruct  that  the 
owner  was  presumed  guilty  of  larceny. 

3.  Larceny  ^=»68(1) — Recent  Possession — 
Evidence. 

Evidence  in  larceny  case,  held  sufficient  to 
go  to  the  jury  as  to  guilt  of  person  in  whose 
storehouse  stolen  goods  were  found. 

4.  Labcent  ^=»55  —  Sufficiency  of  Evi- 
dence. 

Evidence  held  sufficient  to  support  a  con- 
viction of  larceny  of  one  whose  wagon  was  used 
in  hauling  stolen  goods. 

5.  C^BiMiNAL  Law  ^=s>730(12)— Abgumsnt  of 
Pboseoutino  Attobney. 

Where  the  court  in  a  larceny  case  admonish- 
ed the  jury  to  disregard  statement  of  prosecut- 
ing attorney  that  defendant  had  his  child 
brought  into  court  to  influence  the  jury,  there 
was  no  reversible  error. 

6.  Cbiminai«  Law  ^=»683(1) — ^Dibcbbtion  of 
Judge. 

In  a  criminal  case,  it  was  within  the  discre- 
tion of  the  judge  to  order  a  child  of  defendant  to 
be  carried  into  another  room. 

7.  Cbiminal  Law  ^=>793— Instbuctions. 

Direction  that  the  jury  could  find  any  one 
or  any  two  or  all  three  of  the  defendants  guilty, 
or  that  they  might  return  a  verdict  of  not  guilty 
as  to  all  of  them,  could  not  be  understood  to 
mean  that  if  one  was  guilty,  they  were  all 
guilty. 

Appeal  from  Superior  (^ourt,  Pitt  0)uiity; 
Calvert,  Judge. 

J.  J.  Ford,  E.  R.  Carson,  and  another  were 
convicted  of  larceny,  and  the  named  defend- 
ants appeaL  No  error  as  to  Carson.  New 
trial   as   to    Ford. 

This  is  an  Indictment  for  larceny  against 
three  defendants,  Davenport,  Ford,  and  Car^ 
son.  A  verdict  of  guilty  was  returned 
against  all  of  the  defendants.  The  defend- 
ant Davenport  does  not  appeal. 

The  evidence  for  the  state  tends  to  prove 
that  the  railroad  warehouse  at  Whltehurst, 
N.  C,  was  broken  into  on  Saturday  night, 
March  31,  1917,  and  that  goods  were  stolen 
therefrom;  that  the  defendant  Davenport 
and  one  other,  who  Is  not  Identified  by  the 
evidence,  were  present  and  participated  In 
the  larceny;  that  the  goods  were  carried 
from  Whltehurst  bnd  were  placed  In  a  ware- 


house at  Bethel  belonging  to  Ford  &  SBel- 
ton,  a  horse  and  cart  being  used  for  that 
purpose,  belonging  to.  the  defendant  Car- 
son; that  the  goods  were  placed  In  the  ware- 
house within  two  or  three  hours  after  they 
were  stolen;  that  the  war^ouse  at  Bethel 
la^  about  10  by  14  feet  In  size  and  was  with- 
in a  short  distance  of  the  store  of  Ford  & 
Shelton;  that  Shelton,  one  of  the  part- 
ners, lived  In  the  country  and  had  very 
little  to  do  with  the  management  of  the 
business  of  Ford  &  Shelton;  that  there 
was  a  front  door  to  the  war^ouse  which 
was  fastened  by  a  cheap  lock  with  hasp 
and  staple;  that  the  staple  had  been  brok- 
en and  could  be  easily  removed;  that  the 
key  to  this  lock  was  kept  on  a  nail  near  the 
office  door  Inside  the  store  and  was  found 
there  on  Sunday  morning;  that  there  was 
a  back  door  to  the  warehouse  which  was 
fastened  by  a  latch  on  the  Inside  of  the 
door,  and  that  there  was  a  small  wlndow^ 
near  the  back  door  through  which  the  latch 
could  be  reached;  that  Ford  &  Shelton  had 
one  clerk  at  the  time  of  the  larceny  named 
Gregory;  that  he  and  Ford  had  the  control 
and  management  of  the  business  at  that 
time;  that  on  Saturday  evening  the  day 
of  the  larceny.  Ford's  wife  was  taken  sick, 
and  he  left  the  store  about  3  o'clock,  and 
did  not  return  until  Sunday  morning,  ex- 
cept for  about  a  half  hour  between  7  and  8 
o'clock  that  night,  and  there  Is  no  evidence 
that  he  then  went  to  the  warehouse;  that 
on  Saturday  night  Gregory  was  In  diarge  of 
the  store;  that  on  Sunday  morning  Greg- 
ory took  the  key  to  the  warehouse  from 
the  nail  where  It  was  hanging  In  the  store 
and  opened  the  warehouse  for  partly  who 
were  In  search  of  the  stolen  property.  The 
evidence  also  tends  to  prove  that  after  the 
goods  were  placed  In  the  warehouse  of  Ford 
&  Shelton,  the  horse  and  cart  were  driven 
to  the  home  of  the  defendant  Carson;  that 
the  cart  was  left  at  the  back  door  of  the 
defendant  and  the  horse  placed  In  his  stable 
near  the  dwelling  house;  that  the  defendant 
Davenport  lived  on  the  premises  of  the  de- 
fendant Carson,  and  was  at  his  home  on 
Saturday  night  as  late  as  11  o'clock;  that 
he  was  also  at  the  home  of  Carson  early 
Sunday  morning;  and  that  when  parties  ap- 
proached the  home  some  one  was  seen  to 
Jump  and  run,  and  that  when  the  parties 
went  to  the  place  they  found  the  defendant 
Carson,  and  asked  him  if  he  had  seen  any 
one  run,  and  he  said  that  he  had  not  seen 
anybody.  There  are  also  declarations  of 
t^'&  defendant  Corson,  which  wlU  appear 
in   the  opinion. 

His  honor  charged  the  Jury  as  to  the  de- 
fendant Ford,  among  other  things,  as  fol- 
lows: 

"The  law  says  that  when  a  person  is  found 
in  possession  of  property  which  has  been  stolen 
and  recently  after  the  theft,  the  law  presnmea 
that  the  person  found  in  possession  of  the  prop- 
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erty  !«  the  one  who  has  stolen  it,  or  that  he  is 
eome  way  criminally  connected  with  the  theft 
*  •  •  If  you  find  from  this  testimony,  and 
beyond  a  reasonable  doubt,  that  Ford,  the  de- 
fendant, had  the  control  and  management  of 
.  that  business  and  was  in  the  control  and  domin- 
ion of  the  warehouse  in  which  those  goods  were 
found,  then  he  was  in  possession  of  the  ware- 
house, and  consequently  in  possession  of  the 
goods,  if  3rou  should  find  that  they  were  found 
therein  within  the  meaning  of  this  rule  with 
respect  to  the  presumption  from  the  possession." 

The  defendant  Ford  excepted.  There  was 
a  motioQ  for  nonsuit  in  behalf  of  both  of 
the  defendants  Ford  and  Carson,  which  was 
OYermled,  and  both  defendants  excepted. 
Eadi  of  the  defendants  Ford  and  Oaxson 
were  sentenced  to  a  term  of  Imprisonment 
on  the    county  roads,    and  they    appealed. 

Albion  Dunn  and  M.  K  Blount,  both  of 
Greenville,  for  appellant  Carson.  Julius 
Brown,  Harding  &  Pierce,  and  Evans  ft 
Rvans,  all  of  Greenville,  for  ai^>ellant  Ford. 
James  S.  Manning,  Atty.  Gen.,  and  Robert 
H.  Sykes,  Asst  Atty.  Gen.,  for  the  State. 

ALLEN,  J.  [1]  The  doctrine  of  recent 
possession,  as  applied  in  the  trial  of  indict- 
ments for  larceny,  frequently  leads  to  the 
detection  of  a  thief,  when  without  it  the 
^ilty  would  go  free,  but  the  temptation  to 
shift  evidences  of  guilt  from  one  to  another, 
and  the  ease  with  which  stolen  property 
may  be  left  on  the  premises  of  an  innocent 
person,  make  it  imperative  that  the  doctrine 
be  kept  within  proper  limits,  and  as  Lord 
Hale  says  in  his  Pleas  of  the  Crown,  vol. 
2,  p.  289,  **it  must  be  very  warily  pressed." 
Gaston,  J.,  says  in  State  v.  Smith,  24  N.  C. 
406,  while  discussing  a  charge  to  the  jury 
that  recent  possession  of  stolen  property 
raised  a  presumption  of  guilt: 

"From  necessity^  the  law  must  admit,  in  crim- 
inal as  well  as  civil  cases,  presumptive  evidence ; 
bat  in  criminal  cases,  it  never  allows  to  such 
evidence  any  technical  or  artificial  operation,  be- 
yond its  natural  tendency  to  produce  belief  un- 
der the  circumstances  of  the  case.  Presump- 
tions of  this  kind  are  derived  altogether  by 
means  of  experience  from  the  course  of  nature 
and  the  habits  of  society,  and  when  they  are 
termed  legal  presumptions,  it  is  because  they 
have  been  so  frequently  drawn  under  the  sanc- 
tion of  legal  tribunals  that  they  may  be  viewed 
as  authorized  presumptions.  Among  these  is 
that  which  was  in  the  mind  of  his  nonor,  the 
recent  possession  of  stolen  goods,  in  the  case  of 
larceny,  raising  the  presumption  of  an  actual 
taking  by  the  possessor.  But  when  we  examine 
the  cases,  in  which  such  a  presumption  has 
been  sanctioned,  or  consider  the  grounds  of  rea- 
son and  experience  on  which  the  presumption  is 
clearly  warranted,  we  shall  find  that  it  applies 
only  when  this  possession  is  of  a  kind  which 
manifests  that  the  stolen  goods  have  come  to 
the  possessor  by  his  own  act,  or,  at  all  events, 
with  his  undoubted  concurrence." 

In  the  Smith  Case  tobacco  was  stolen  Fri- 
day night,  and  was  found  Saturday  morning 
in  a  bam  on  the  land  of  Smith  and  within 
100  or  200  yards  of  his  dwelling,  and  it  was 
held  error  to  charge  that  these  facts  raised 
a  strong  presumption  of  guilt,  and  the  court 
lays   no   stress  on   the   use   of   the   word 


'"strong"  in  the  instruction,  and  deals  only 
with  the  question  whether  the  facts  raised  a 
presumption  against  the  defendant  In  State 
V.  Graves,  72  N.  C.  485,  Pearson,  O.  J.,  says 
that  the  presumption  does  not  arise  except 
when  "the  fact  of  guilt  must  be  self-evident 
from  the  bare  fact  of  stolen  goods,"  and 
Hoke,  J.,  in  State  v.  Anderson,  102  N.  C.  576, 
77  S.  E.  238,  that  it  is  only  when  "he  could 
not  have  reasonably  gotten  possession  unless 
he  had  stolen  them  himself." 

The  principle  is  usually  i^pplied  to  posses- 
sion which  involves  custody  about  the  per- 
son, but  it  is  not  necessarily  so  limited.  "It 
may  be  of  things  elsewhere  deposited,  but 
under  the  control  of  a  party.  It  may  be  in 
a  storeroom  or  barn,  when  the  party  has  the 
key.  In  short,  it  may  be  in  any  place  where 
it  is  manifest  it  must  have  been  put  by  the 
act  of  the  party  or  his  undoubted  concur- 
rence." State  V.  Johnson,  60  N.  C.  237,  86 
Am.  Dec:  434.  The  presumption,  when  it  ex- 
ists, is  one  of  fact,  not  of  law,  and  is  strong- 
er or  weaker  as  the  possession  is  more  or  less 
recent,  and  as  the  other  evidence  tends  to 
show  it  to  be  exclusive.  State  v.  Rights,  82 
N.  C.  675;  State  v.  Record,  151  N.  C.  697, 
65  S.  E.  1010,  25  L  R,  A.  (N.  S.)  561. 

[2,  8]  Applying  these  principles,  we  are  of 
opinion  there  is  evidence  to  be  submitted  to 
the  Jury  as  against  the  defendant  Ford,  but 
that  there  is  error  in  the  charge. 

His  honor  charged  the  jury  that  the  law 
presumed  that  the  defendant  had  stolen  the 
property,  or  was  criminally  connected  with 
the  theft,  if*  he  had  control  and  management 
of  the  business,  and  was  in  the  control  and 
dominion  of  the  warehouse,  making  his  guilt 
depend  cm  two  facts  that  were  not  in  contro- 
versy, and  he  failed  to  instruct  the  jury  that 
this  presumption  could  not,  however,  arise 
unless  this  control,  management,  or  dominion 
was  exclusive,  or  unless  the  jury  was  satis- 
fied beyond  a  reasonable  doubt  that  the  goods 
were  placed  in  the  warehouse  "by  the  act  of 
the  party  or  his  undoubted  concurrence." 
State  V.  Johnson,  supra.  The  distinction  is 
important  and  material.  There  are  thou- 
sands of  barns,  stables,  outhouses,  warehous- 
es, and  chicken  houses  in  this  state  under  the 
control,  management,  and  dominion  of  the 
owner,  many  of  them  open  and  easy  of  ac- 
cess, in  which  stolen  property  may  be  se- 
creted without  the  knowledge  or  concurrence 
of  the  owner,  and  it  is  going  far  enough  to 
permit  possession  under  these  conditions  to  be 
considered  as  a  circumstance,  without  giving 
it'  the  additional  weight  of  a  presumption 
raised  by  law,  which  is  equivalent  to  saying 
to  the  jury  that  the  experience  and  observa- 
tion of  those  who  have  been  administering 
the  law  for  hundreds  of  years  is  that  the 
owner  of  the  premises  is  the  thief. 

In  this  case  the  defendant  Ford,  who  is 
shown  to  be  a  man  of  good  character,  testi- 
fied, without  objection  and  without  contra- 
dicticMi,  that  Davenport  who,  with  one  other 


156 


95  SOUTHBAST^^N  BBSPORTER 


(N.a 


not  Identifled,  stole  the  goods  from  the  ware-  r  hurst,  and  that  the  goods  were  carried  to 


house  at  Whltehurst,  told  him  that  they  In- 
tended to  carry  the  goo^s  to  Edgecombe 
county,  but  when  they  got  to  Bethel  day  was 
breaking,  and  they  had  to  put  them  some- 
where, or  be  caught  with  them,  and  as  he 
knew  about  the  warehouse  he  went  around 
and  drew  the  staple  and  put  them  In  there. 
This  Is  not  an  unreasonable  statement,  be- 
cause It  must  be  remembered  that  the  goods 
were  stolen  on  Saturday  night  and  placed  La 
the  warehouse  early  Sunday  morning,  and  It 
might  be  reasonably  expected  by  the  thleyes 
that  the  warehouse  would  not  be  used  on 
Sunday,  and  that  the  goods  would  not  be  dis- 
covered before  they  could  remove  them  on 
Sunday  night 

The  evidence  Is  also  practically  uncontra- 
dicted that  Ford's  wife  was  very  sick  on 
Saturday  evening  and  Saturday  night;  that 
Ford  left  the  store  about  3  o'clock  Saturday 
evening,  and  did  not  return  until  the  next 
day,  except  for  about  a  half  hour  between 
7  and  8  o'clock,  and  there  is  no  evidence 
that  he  then  went  to  the  warehouse;  that 
the  warehouse  was  a  small  building  10  by 
14  feet,  situated  a  short  distance  from  the 
store;  that  there  was  a  back  door  to  the 
warehouse,  which  was  fastened  by  a  bolt  on 
the  inside ;  *  that  there  was  a  small  window 
near  the  door  with  panes  of  glass  broken  in 
it,  add  that  the  bolt  could  be  reached  through 
this  window ;  that  there  was  a  front  door  to 
the  warehouse,  which  was  fastened  with  a 
cheap  padlock,  costing  about  10  cents,  and  a 
hasp  and  staple,  and  that  the  staple  had  been 
broken  off  before  the  time  of  the  larceny,  and 
could  be  easily  removed ;  that  the  key  to  the 
warehouse  hung  on  a  nail  on  the  outside  of 
the  office  in  the  store ;  and  that  it  was  there 
on  Sunday  morning;  that  the  defendant 
Ford  had  in  his  employment  a  derk  named 
Gregory,  who  was  in  charge  of  the  store  on 
Saturday  night,  and  was  left  there  by  Ford 
when  he  returned  to  his  home. 

^Under  these  circumstances  it  may  be  true 
that  Davenport  drew  the  staple  and  placed 
the  goods  in  the  warehouse  without  the  knowl- 
edge or  concurrence  of  Gregory  or  Ford,  or 
that  Gregory  opened  the  warehouse  for  Dav* 
enport,  or  that  Davenport  opened  the  back 
door  of  the  warehouse  by  lifting  the  bolt  of 
the  back  door  through  the  window,  and,  at 
most,  the  evidence  of  possession  is  only  a 
circumstance  which  can  be  considered  againist 
the  defendant. 

The  case  of  the  defendant  Carson  stands 
upon  a  different  footing,  as  his  honor  told 
the  Jury  that  he  could  not  be  convicted,  un- 
less he  either  took  the  property  from  the 
warehouse  at  Whltehurst,  or  participated  in 
taking  it,  and  the  principal  question  present- 
ed by  his  appeal  is  whether  there  is  any  evi- 
dence of  this  fact 

All  of  the  evidence  shows. that  the  defend- 
ant Davenport  was  present  and  aided  in  tak- 
ing the  goods  from  the  warehouse  at  White- 


Bethel  on  a  cart  pulled  by  a  horse,  both  be- 
longing to  the  defendant  Carson,  and  that 
after  the  goods  were  placed  in  the  ware- 
house of  Ford  the  horse  and  cart  were  car- 
ried to  the  premises  of  Carson,  reacdiing  his 
premises  very  early  Sunday  morning.  The 
evidence  also  tends  to  prove  that  Davenport 
was  at  the  home  of  Carson  as  late  as  U 
o'clock  on  Saturday  night,  and  that  they 
were  drinking  together;  that  the  stable  In 
which  the  horse  was  kept  was  biit  a  short 
distance  from  the  house  in  which  Carson  and 
his  wife  lived ;  that  when  the  horse  and  cart 
were  returned  on  Sunday  morning  the  cart 
was  driven  near  to  the  back  door  of  Carson 
and  the  horse  carried  to  his  stable;  that  on 
Sunday  morning  when  parties  went  to  the 
home  of  Carson  searching  for  the  thief,  as 
they  went  up  they  saw  a  man  Jump  and  run 
a  short  distance  from  the  home  on  the  edge 
of  the  woods,  and  that  they  went  to  the  place 
9nd  found  Carson,  and  asked  him  if  he  had 
seen  any  one  run,  and  he  said  that  he  had 
not  seen  any  one,  and  that  shortly  thereafter 
Davenport  was  found  in  the  woods  near  the 
place ;  that  Carson  said  to  one  of  the  parties 
on  Sunday  morning,  "I  am  not  going  to  suf- 
fer for  what  other  folks  done;  somebody 
else  is  connected  in  this  thing,  and  I  am  not 
going  to  suffer  for  what  they  did;"  and 
again  he  said,  "They  have  got  me  right  fair* 
but  anyhow  I  can  go  on  and  serve  my  time 
out  on  the  road  like  a  man;"  and  that  he 
then  laughed  and  said,  "I  am  not  going  to 
suffer  for  what  others  have  done;  I  have 
not  done  anything,  and  I  do  not  expect  to 
suffer  for  the  doings  of  others." 

[4]  These  circumstances,  while  not  neces- 
sarily conclusive,  are  sufficient  to  be  submit- 
ted  to  the  Jury,  and  the  motion  for  judgment 
of  nonsuit  was  properly  overruled. 

[6,  9i]  The  Incident  connected  with  the  child 
of  the  defendant  going  Into  the  courtroom 
while  he  was  on  the  witness  stand  Is  not  re- 
versible error.  The  remarks  of  the  solicitor 
intimating  that  the  child  was  brought  in  pur- 
posely to  Influence  the  Jury  does  not  appear 
to  be  warranted  by  anything  appearing  in 
the  record,  but  his  honor  immediately  in- 
structed the  Jury  that  they  must  not  consider 
what  had  occurred,  or  the  remarks  of  the 
counsel  for  the  state,  and  that  they  should 
free  their  minds  from  any  impression  brought 
about  by  the  scene  which  had  transpired,  and 
we  must  assume  that  the  Jurors  obeyed  the 
instruction,  as  the  incident  was  not  of  such 
character  that  the  impressions  associated 
with  it  could  not  be  easily  removed.  The  or- 
der of  the  Judge  requiring  the  child  to  be 
carried  to  another  room  was  a  matter  with- 
in his  discretion. 

We  have  examined  the  other  exertions  of 
the  defendant  Carson,  and  do  not  find  any 
error. 

:  [7]  The  direction  of  his  honor  that  they 
could  find  any  one  or  any  two  or  all  three  of 
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the  defendants  guilty,  or  that  they  might  re* 
turn  a  verdict  ot  not  guUty  as  to  all  of  them, 
oonld  not  be  understood  by  the  Jury  to  mean 
that  If  they  fonnd  one  guilty  they  must  find 
all  guUty,  as  he  distinctly  told  them  that 
they  might  find  one  guilty  or  two  guilty, 
which  clearly  implied  a  verdict  of  not  guilty 
as  to  those  not  found  guilty. 

It  Is  well  to  say,  lest  It  might  be  misun- 
derstood, that  there  is  no.  claim  or  suggestion 
that  the  witness  Gregory  had  any  part  or 
participation  in  the  crime,  and  that  his  re- 
lation to  the  facts  in  evidence  is  referred  to 
only  for  the  purpose  of  showing  the  error  in 
applying  the  presumption  of  guilt  against  the 
defendant  Ford. 

A  new  trial  is  ordered  as  to  the  defendant 
Ford,  and  the  judgment  is  affirmed  as  to  the 
defendant  Carson. 

No  error  as  to  defendant  Carson.  New 
trial  as  to  defendant  Fbrd. 


a75  N.  c.  MO) 
WILLIAMS    et 
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al.    V.    .WILLIAMS 
(No.  174.) 

(Supreme  Court  of  'North   Carolina.     March 

e,  19ia) 

1.  Deeds      ^s»d3— CoNSTBUonoN^-SEPAAATS 

Cl^USES. 

In  construing  a  deed  the  entire  instrument 
must  be  looked  at,  and  one  part  considered  with 
another,  so  that  the  intention  of  the  maker  may 
be  determined  by  all  that  he  has  said  and  with- 
out special  regard  to  the  formal  arrangement. 

2.  Deeds    $=:»93  —  Constbuction  —  Asceb- 
tainino  and  eftectuating  intention. 

A  deed  must  be  so  interpreted  as -to  ascer- 
tain and  effectuate  the  intention  of  the  parties. 

8.  Deeds   ^=>93  —  Constbuction  —  Asceb- 

TAINING   AND  EfVECTUATING   INTENTION. 

The  meaning  of  the  parties  to  a  deed  must 
be  expressed  in  the  instrument  and  gathered 
from  the  four  comers  of  the  instrument. 

4.  Deeds      ^=»90— Constbuction— Injustice 

AND  UnBEASONABLENESB. 

It  is  proper  |o  seek  for  a  rational  purpose 
in  the  language  and  provisions  of  a  deed,  and 
to  construe  it  consistently  with  reason  and 
common  sense;  and,  if  there  is  any  doubt  as  to 
the  real  intention,  an  interpretation  which 
plainly  leads  to  injustice  should  be  rejected, 
and  one  which  conforms  more  to  the  presumed 
meaning,  because  not  producing  unusual  and 
unjust  results,  should  be  adopted. 

6.  Deeds   <&s»90— Constbuction    in    Fayob 
OF  Instbukent. 
In  construing  a  deed,  an  effort  should  be 
made,  if  possible,  to  give  some  meaning  to  the 
deed. 

0w  Deeds   ^s>95  —  VALmmr  *—  Uncebtaim- 

TT  OB  AHBIOUITT. 

If  by  reason  of  uncertainty  or  repugnancy, 
or  by  reason  of  its  ambiguity  of  expression,  it 
cannot  be  told  from  the  language  of  the  deed 
who  the  parties  are, 'what  the  subject-matter  is, 
what  estate  is  conveyed,  or  any  other  matter 
essential  to  its  validity,  the  instrument  of  ne- 
cessity must  fail. 

T.  Deeds  ^=»97— Constbuction  —  Sepabatb 
Clauses. 
Where  it  is  impossible  to  determine  from  a 
deed  and  the  surrounding  circumstances  that 
the  grantor  intended  the  habendum  to  con- 
trol, the  granting  words  will  govern,  but  If  It 
clearly  appears  that  it  was  the  intention  of 


the  grantor  to  enlarge  or  restrict  the  granting 
clause  by  the  habendum,  it  must  control. 

8.  Deeds  «s>129(4)  —  Constbuction  — 
Pabties. 
A  deed  granted  land  to  the  grantor's  son 
for  the  term  of  his  natural  life,  and  after  his 
death  in  remainder  to  his  wife,  if  she  survived 
him,  for  her  natural  life,  and  then  to  the  chil- 
dren of  the  son,  lawfully  begotten  in  marriage, 
absolutely  and  to  their  heirs,  to  have  and  to 
hold  to  him  and  his  wife  their  lives,  and  to 
their  children  and  their  heirs  in  fee  simple. 
Heldf  that,  construing  the  granting  clause  in 
connection  with  the  habendum,  it  was  clearly 
intended  to  convey  the  land  to  the  son  for  his 
life,  with  remainder  to  his  then  wife,  if  she 
survived  him,  for  her  life,  and  then  to  the  chil- 
dren of  his  then  wife,  and  neither  a  second 
wife  nor  her  children  had  any  estate  or  in- 
terest in  the  land. 

Appeal  from  Superior  Court,  Pitt  County, 
Allen,  Judge. 

Action  by  Ernest  Williams  and  others 
against  Puss  Williams  and  others.  B^om  a 
Judgment  in  favor  of  defendants,  plaintiffs 
appeal.  Reversed  and  remanded,  with  di- 
rections. 

On  the  24th  day  of  September,  1S77,  Thom- 
as Williams  and  wife  executed  and  deliver- 
ed to  their  son,  James  W.  Williams,  a  certain 
deed,  marked  "Exhibit  A**  in  the  case  agreed, 
for  the  lands  described  therein.  The  grant- 
ing danse  in  said  deed  is  as  follows : 

"Do  give,  grant,  convey  and  confirm  unto 
James  W.  Williams,  for  the  term  of  his  natural 
life,  and  after  his  death  in  remainder  to  his 
wife,  if  she  survives  him,  for  her  natural  life, 
then  to  the  children  of  t!ie  said  James  W. 
Williams,  lawfully  be^oCcen  in  marriage,  abso- 
lutely,  and  to  their  heirs.'* 

The  habendum  is  as  follows: 

'*To  have  and  to  hold  the  same  in  manner 
aforesaid,  to  him  and  his  wife,  their  lives,  and 
to  their  children  and  their  heirs  in  fee  simplei 
We,  the  said  Thos.  Williams  and  wife,  reserv- 
ing for  ourselves  the  use  of  the  turpentine  and 
tar  on  the  said  land,  and  we  do  further,  for 
ourselves  and  our  heirs,  hereby  warrant  and 
defend  the  title  hereby  conveyed  against  the 
lawful  claims  of  any  and  all  persons  whatso- 
ever." 

Upon  the  execution  of  the  deed  the  said 
James  W.  Williams  and  wife  went  into  pos- 
session of  the  land.  At  the  time  of  the  exe- 
cution of  the  deed,  James  W.  Williams  was 
living  with  his  wife,  and  at  said  time  they 
had  the  following  children :  Ernest  Williams, 
U  F.  Williams,  Ella  Williams,  Jesse  Wil- 
liams, Maggie  Williams,  and,  Will  Williams. 
On  the  21st  day  of  March,  1885,  the  ¥rtfe  ot 
the  said  James  W.  Williams  died,  leaving 
surviving  her  James  W.  Williams,  her  hus- 
band, and  the  aforesaid  children.  After  the 
death  of  the  wife  of  James  W.  Williams,  the 
mother  of  the  plaintiffs,  and  while  he,  James 
W.  Williams,  was  a  vrtdower,  Thomas  WU- 
Uams  and  wife,  on  the  17th  day  of  June,  1887, 
executed  to  the  said  James  W.  Williams  the 
deed  which  is  attached  to  the  case  and  mark- 
ed ^'Exhibit  B,"  the  recitals  of  which  are  as 
follows: 

.  ''Whereas,  Thomas  Williams  and  wife,  Mirny 
Williams,  executed  to  James  W.  Williams,  their 
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son,  for  a  yaluable  consideration,  a  deed  for 
one-third  interest  in  and  to  ft  tract  of  land  sit- 
uated in  Pitt  county,  containing  two  hundred 
and  fifty  acres,  more  or  less^  said  deed  was 
dated  on  the  24th  day  of  September,  1877,  and 
duly  recorded  in  the  register's  office  of  Pitt 
county,  and,'  whereas,  by  error  of  the  drafts- 
man, it  should  have  been  three  hundred  acres 
of  land,  one-third  of  which  to  the  said  James 
Williams^  and  the  said  Thomas  and  wife  Mirny, 
now  desiring  to  correct  said  deed  so  far  as 
they  are  able,  so  as  to  convey  and  include  a 
one-third  undivided  interest  in  the  said  three 
hundred  acres  of  land  as  set  forth  in  the  deed 
of  •  September  24,  1877.  Now,  therefore,  this 
deed,  made  this  17th  day  of  June,  1887,  by 
Thomas  Williams  and  wife,  Mimy,  to  James  W. 
Williams,  aU.  of  the  county  and  state  aforesaid. 
Witnesseth,  that  for  and  'in  consideration  of 
the  above-recited  premises  and  the  further  con- 
sideration of  the  sum  of  one  dollar  to  us  in 
hand  paid,  the  receipt  of  which  is  hereby  ac- 
knowledged, hath  bargained,  sold  and  conveyed 
and  by  these  presents  doth  bargain,  sell  and 
convey  unto  James  W.  Williams  for  the  term 
of  his  natural  life  and  after  his  death  in  re- 
mainder to  his  wife,  if  she  survives  him,  for 
her  natural  life,  then  to  the  children  of  the  said 
James  W.  Williams,  lawfully  begotten  in  mar- 
riage, absolutely  and  to  their  heirs  in  fee  sim- 
ple forever,  an  undivided  one-third  interest,  part 
and  estate  in  and  to  a  tract  of  land  situated  in 
Pitt  county  and  said  state,  and  bounded  as  fol- 
lows [here  follows  the  description].  It  being 
intended  by  this  deed  to  convey  with  the  above 
conditions  and  limitations,  subject  to  the  life  es- 
tate in  the  turpentine  and  tar  on  the  lands 
which  is  hereby  specially  reserved  unto  the 
said  Thomas  and  Mimy  Williams,  an  undivided 
one-third  interest  in  the  above-described  lands 
and  the  part  assigned  for  the  purposes  of  this 
deed,  included  in  the  following  boundaries: 
Beginning  at  John  S.  Williams'  northeast  cor- 
ner line  and  running  north  to  wit  [here  follows 
the  description].  To  have  and  to  hold  the 
same  in  manner  aforesaid  to  him  and  his  wife 
their  lives,  and  to  their  children  and  their  heirs 
in  fee  simple  after  the  life  estate  above  carried 
out  to  the  said  Thomas  and  Mimy  Williams." 

After  the  execution  of  both  of  the  deeds, 
James  W.  Williams  remarried,  to  wit,  on  Oc- 
tober 25,  1888,  his  second  wife,  being  the 
defendant  Puss  Williams.  There  was  bom 
of  the  second  marriage  the  following  chil- 
dren: C.  B.  Williams,  Marshall  Williams, 
Thad  Williams,  and  Daisy  Williams,  defend- 
ants in  this  action.  On  the  27th  day  of  May, 
1917,  James  W.  Williams  died,  leaving  sur- 
viving him  the  following  children  by  his  first 
marriage:  Ernest  Williams,  L.  F.  Williams, 
Ella  Williams  Moore,  Maggie  Williams  Sut- 
ton, and  Will  Williams,  together  with  five 
grandchildren,  *  the  children  of  Jesse  Wil- 
liams, a  child  of  the  first  marriage,  who  died 
since  the  death  of  his  mother.  And  the  fol- 
Ibwing  children  by  his  second  marriage,  to 
wit:  C.  B.  Williams,  Marshall  Williams,  Thad 
Williams,  and  Daisy  Williams,  and  also  his 
widow,  the  said  Puss  Williams,  the  second 
wife. 

Maggie  Sutton  and  Will  Williams,  two  of 
the  children  by  the  first  marriage,  by  good 
and  sufficient  deeds  have  conveyed  whatever 
Interest  they  have  in  and  to  the  lands  de- 
scribed, to  the  plaintiff  Ernest  Williams. 
Thad  Williams,  one  of  the  children  of  the  sec- 
ond marriage,  by  good  and  sufficient  deed, 


has  conveyed  to  Ernest  WHllams  any  interest 
that  he  might  have  in  and  to  said  land. 

The  plaintiffs,  who  are  the  children  of  the 
first  marriage,  upon  the  facts  agreed,  the 
susbtance  of  which  is  above  set  out,  contend- 
ed that  upon  the  death  of  the  said  James 
W.  Williams  they  became  the  owners  in  fee 
and  entitled  to  the  immediate  possession  of 
said  land,  free  of  the  claims  of  the  second 
wife  and  of  the  second  children.  The  defend- 
ants, the  second  children,  contended  that 
they  are  entitled  to  an. equal  share  in  said 
lands  with  the  plaintiffs.  The  defendant 
E*uss  Williams,  the  widow  by  the  second  mar- 
riage, contending  that  she,  under  and  by 
virtue  of  the  deeds  aforesaid,  is  the  owner 
of  the  life  estate  in  and  to  said  landsi,  and 
that  the  children  of  the  first  and  second  mar- 
riages share  equally,  subject  to  said  life  es- 
tate. 

The  court,  upon  the  foregoing  facts  and 
contentions,  held  that,  under  and  by  vir- 
tue of  the  deeds  from  Thomas  Williams  and 
wife  to  James  W,  Williams,  set  out  In  the 
case  agreed  as  Exhibits  A  and  B,  the  defend- 
ant Puss  Williams,  wife  by  the  second  mar- 
riage, and  widow  of  James  W.  Williams,  was 
the  owner  of  a  life  estate  in  and  to  said  land, 
and  that  the  children  by  the  first  and  second 
marriages  own  the  remainder  in  fee  as  ten- 
ants in  common,  and  rendered  judgment  ac- 
cordingly, from  which  judgment  the  plain- 
tiffs, children  by  the  first  marriage,  appealed, 
assigning  as  error  that  the  court  adjudged 
that  they  were  not  the  sole  owners  in  fee  of 
the  land  in  controversy. 

Albion  Dunn  and  Harry  Skinner,  both  of 
Greenville,  for  appellants.  D.  M.  Clark  and 
F.  M.  Wooteh,  both  of  Greenville^  for  appel- 
lees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  not  at  all  difficult  to  con- 
strue the  first  deed.  If  we  are  permitted  to 
look  at  the -entire  instrument  and  to  consid- 
er one  part  of  it  with  another,  so  that  the 
intention  of  its  maker  may  be  determined  by 
all  that  he  has  said  and  not  only  by  a  part 
thereof,  and  without  special  regard  to  the 
formal  arrangement  This  court  has  repeat- 
edly held  that  this  should  be  done,  in  or- 
der to  extract  from  the  language  the  true 
meaning  of  him  who  used  it.  Campbell  t. 
McArthur,  9  N.  C.  38,  11  Am.  Dec.  738 ;  Kea 
V.  Robeson,  40  N.  C.  373 ;  Rowland  v.  Row- 
land. 93  N.  C.  214;  Gudger  v.  White,  141  N. 
C.  507,  54  S.  B.  386;  Triplett  v.  Williams. 
149  N.  C.  394,  63  S.  E.  79,  24  L.  R.  A-  (N.  S.) 
514 ;  Beacom  v.  Amos,  161  N.  C.  357,  77  S. 
E.  407;  Brown  v.  Brown,  168  N.  a  4, 84  S.  B. 
25;  Gold  Mining  Co.  v.  Lumber  C6.,  170  N. 
C.  273,  87  S.  E.  40.  We  said  in  Brown  v. 
Brown,  supra: 

"We  have  well-nigh  discarded  the  technical 
rule  of  the  common  law  by  which  a  deed  was 
construed,  and  nnder  which  undue  prominence 
and  effect  bad  been  given  to  its  formal  parts 
and  their  position  in  the  instrument,  to  ths 
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sacrifice  of  the  real  intention  of  the  grantor, 
and,  further,  by  which  too  much  importance 
was  attached  to  the  use  of  technical  language 
in  which  the  meaning  and  intention  were  cloth- 
ed, aU  of  which  resulted  in  defeating  the  por- 
Eose  for  which  the  deed  was  executed.  We 
ave  gradually  enlarged  our  views  and  liberaliz- 
ed our  methods,  which  before  were  somewhat 
narrow  and  contracted,  and  now  we  seek  after 
the  intention  by  putting  a  construction  upon  the 
deed  as  a  whole,  and  not  paying  too  much  at- 
tention to  technical  forms  of  expression,  which 
tended  to  xronceal  the  true  meaning.  We  now 
turn  on  all  the  light,  while  formerly,  it  was  to 
some  extent  shut  out,  thereby  hiding  or  obscur- 
ing the  grantor's  meaning  and  disappointing  his 
intention,  which,  of  course,  is  thwarting  the 
very  object  of  all  legal  construction.  With  the 
evident  purpose  of  doing  justice  by  revealing 
and  not  concealing  the  truth  behind  ancient 
and  threadbare  forms,  we  have  held  that*  all 
parts  of  a  deed  should  be  given  due  force  and 
effect.  Words  deliberately  put  in  a  deed,  and 
inserted  there  for  a  distinct  purpose,  are  not 
to  be  lightly  considered  or  arbitrarily  thrust 
aside,  the  discovery  of  the  intention  of  the  par- 
.ties  being  the  first  and  main  object  in  view, 
and  when  it  is  ascertained  nothing  remains  to 
be  done  but  to  execute  it,  without  excessive  re- 
gard for  merely  technical  inaccuracies  or  for- 
mal divisions  of  the  deed.  We  have  adhered  to 
this  rule,  following  the  modem  English  doc- 
trine, from  the  earliest  periods  of  this  court. 
and  continuously  to  the  present  time,  as  will 
appear  from  our  decisions** — citing  the  preced- 
ing cases  and  Featherston  v.  Merrimon,  148  N. 
C.  1S9,  61  S.  B.  675. 

It  was  said  by  Chief  Justice  Taylor,  In 

Campbell  v,  McArthur,  supra: 

"Words  shall  always  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may; 
and«  if  they  cannot  operate  in  one  form,  they 
shall  operate  in  that,  which  by  law  shall  ef- 
fectuate the  intention.  This  is  the  more  just 
and  rational  mode  of  expounding  a  deed,  for,  if 
the  intention  cannot  be  ascertamed,  the  rigor- 
ous rule  is  resorted  to,  from  the  necessity  of 
taking  the  deed  most  strongly  against  the  gran* 
tor.**  ^ 

And  Chief  Jastlce  Buffin  said,  at  a  later 

period,  in  Kea  v.  Robeson,  sapra: 

"Courts  are  always  desirous  of  ^ving  effect 
to  instruments  according  to  the  intention  of 
the  parties,  as  far  as  the  law  will  allow.  It 
is  so  just  and  reasonable  that  it  should  be  so 
that  it  has  long  grown  into  a  maxim  that  favor- 
able constructions  are  to  be  put  on  deeds: 
'Benlgne  faciendse  sunt  interpretationes  char- 
tarum,  ut  res  magis  valeat  quam  pereat.' 
Hence  words,  when  it  can  be  seen  that  the 
parties  have  so  used  them,  may  be  received  in 
a  sense  different  from  that  which  is  proper  to 
them;  and  the  different  parts  of  the  instru- 
ment may  be  transposed  in  order  to  carry  out 
the  intent" 

[2-7]  It  is  clear,  from  a  reading  of  this 
deed,  giving  to  each  part  Its  proper  weight 
and  significance,  what  the  parties  Intended 
as  to  who  should  take  under  it.  We  are 
required  by  the  settled  canon  of  construction 
so  to  interpret  it  as  to  ascertain  and  effectu- 
ate the  Intention  of  the  parties.  Their  mean- 
ing, it  is  true,  must  be  expressed  in  the  in- 
strument; but  it  is  proper  to  seek  for  a 
rational  purpose  in  the  language  and  provi- 
sions of  the  deed  and  to  construe  it  con- 
sistently with  reason  and  common  sense.  If 
there  is  any  doubt  entertained  as  to  the 
real  intention,  we  should  reject  that  inter- 
pretation whidh  plainly  leads  to  injustice,  and 


adopt  that  one  which  conforms  more  to  the 
presumed  meaning,  because  it  does  not  pro- 
duce unusual  and  unjust  results.  All  this  is 
subject,  however,  to  the  inflexible  rule  that 
the  intention  must  be  gathered  from  the 
entire  instrument,  "after  looking,"  as  the 
phrase  is,  *'at  the  four  comers  of  it*'  See 
Real  Estate  Co.  v.  Bland,  152  N.  C.  225,  67 
S.  E.  483;  Puckett  v.  Morgan,  158  N.  C. 
844,  74  S.  B.  15.  An  effort  should  be  made 
to  give  some  meaning,  and  the  correct  one,  to 
the  deed.  If  possible.  If  the  effort  is  doomed 
to  failure  by  reason  of  uncertainty  or  re- 
pugnancy, so  that  we  cannot  ascertain  the 
meaning  by  any  fair  rule  of  construction,  or 
by  reason  of  its  ambiguity  of  expression,  and 
we  are  unable  to  understand,  from  the  lan- 
guage of  the  deed,  who  are  the  parties  or 
what  is  the  subject-matter,  or  If  they  be 
known,  what  estate  is  conveyed,  or  any  other 
matter  essential  to  its  validity,  the  instru- 
ment, of  necessity,  must  fall.  The  subject  is 
fully  discussed  in  the  foregoing^  cases.  In 
applying  the  principle  we  do  not  ignore  alto- 
gether the  ancient  rules  of  law  for  the  inter- 
pretation of  deeds  and  other  instruments,  but 
we  do  not  allow  them  to  absolutely  disappoint 
the  clearly  expressed  Intention.  They  are 
valuable  aids  in  construction,  and  are  re- 
tained, and  frequently  resorted  to,  for  the 
purpose  of  construction,  where  they  .do  not 
defeat  the  very  object  for  which  they  were 
adopted.  The  rule,  in  one  aspect  of  it,  is  well 
stated  in  1  Devlin  on  Deeds,  8  215,  as  follows: 

"It  may  be  formulated  as  a  rule  that,  where 
it  is  impossible  to  determine  from  the  deed  and 
surrounding  circumstances  that  the  grantor  in- 
tended the  habendum  to  control,  the  granting 
words  will  govern,  but  if  it  clearly  appears 
that  it  was  the  intention  of  the  grantor  to  en- 
large or  restrict  the  granting  clause  by  the 
habendum,  the  latter  must  control." 

See  Bodine  v.  Arthur,  91  Ky.  53.  14  S?.  W. 

904,  34  Am.  St  Rep.  162,  where  It  is  said: 

"It  is  undoubtedly  true  that  in  case  of  re- 
pugnancy between  the  two^  and  it  cannot  be 
determined  from  the  whole  instrument  ♦  ♦  ♦ 
with  reasonable  certainty  that  the  grantor  in- 
tended that  habendum  should  control,  the  con- 
veyancing clause  must,  *  *  *  for  the  reason 
that  words  of  conveyance  are  necessary  to  the 
passage  of  the  title,  and  the  habendum  is  not 
ordinarily  an  indispensable  part  of  a  deed. 
Hence,  in  the  case  above  indicated,  the  con- 
veyancing clause  must  control.  But  where  it 
appears  from  the  whole  conveyance  *  and  at- 
tending circumstances  that  the  grantor  in- 
tended the  habendum  to  enlarge,  Vestrict,  or  re- 
pugn the  conveying  clause,  the  habendum  must 
control.  It  is,  in  such  case,  to  be  considered 
as  an  addendum  or  proviso  to  the  conveyancing 
clause,  which,  by  a  well-settled  rule  of  con- 
struction, must  control  the  conveyancing  clause 
or  premises,  even  to  the  extent  of  destroying 
the  effect  of  the  same.  This  is  so,  because  it 
is  the  last  expression  of  the  grantor  as  to  the 
conveyance,  which  must  control  the  preceding 
expression.*' 

See,  also,  Ratcliffe  v.  Marrs,  87  Ky.  26,  7  S. 
W.  395,  8  S.  W.  876;  Fogarty  v.  Stack,  86 
Tenn.  610,  8  S.  W.  846 ;  Henderson  v.  Mack, 
82  Ky.  379.  And  in  Bamett  v.  Barnett,  104 
Cal.  298,  37  Pac.  1049,  the  court  states  the 
rule  with  reference  to  a  joint  consideration  of 
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the  premises  and  hal)eDdiim  of  a  deed,  as  fol- 
lows: 

"For  the  purpose  of  ascertaining  this  inten- 
tion, the  entire  instrament,  the  habendum  as 
well  as  the  premises,  are  to  be  considered,  and, 
tf  it  at>pears  from  such  consideration  that  the 
grantor  intended  by  the  habendum  clause  to 
restrict  or  limit  *  *  •  the  estate  named  in 
the  granting  clause,  the  habendum  will  prevail 
over  the  granting  clause.*'  Moore  v.  Waco,  85 
Tex.  206,  20  S.  W.  61. 

All  parts  of  a  deed  should  be  given  due 
force  and  effect  Doren  y.  Gillum,  136  Ind. 
134,  35  N.  E.  1101.  The  premises  of  a  deed 
are  often  expressed  in  general  terms,  admit- 
ting of  various  explanations  in  a  subsequent 
part  of  the  deed.  Such  explanations  are  usu- 
ally found  in  the  habendum.  Carson  v.  Mc- 
Oaslin.  60  Ind.  334.  Words  deliberately  put 
in  a  deed,  and  Inserted  there  for  a  purpose, 
are  not  to  be  lightly  considered,  or  arbitra- 
rily thrust  aside.  Mining  Ck>.  v.  Beckleheim- 
er,  102  Ind.  76,  1  N.  B.  202,  52  Am.  Rep.  645. 
To  discover  the  intention  of  the  parties  is  the 
main  object  of  all  constructions.  Wl^n  the 
intention  of  the  parties  can  be  ascertained, 
nothing  remains  to  effectuate  that  intention. 
Elliott  V.  Jefferson,  133  N.  C.  215,  45  S.  E.  55«, 
64  li.  R.  A.  135;  Salisbury  v.  Andrews,  19 
Pick.  (Mass.)  250 ;  Walsh  v.  HiU,  38  Cal.  481 ; 
Jones  on  Real  Property,  vol.  1,  |  568,  says: 

"The  inclination  of  many  courts  at  the  pres- 
ent day  is  to  regard  the  whole  instrument  with- 
out reference  to  formal  divisions.  The  deed  is 
so  construed,  if  possible,  as  to  give  effect  to 
all  its  provisions,  and  thus  effectuate  the  in- 
tention of  the  parties.  When  an  instrument  is 
informal,  the  interest  transferred  by  it  depends 
not  so  much  upon  the  words  ana  phrases  it 
contains  as  upon  the  intention  of  the  parties 
as  indicated  by  the  whole  instrument.** 

We  close  this  partial  array  of  the  authori- 
ties with  the  declaration  of  this  court  as  to 
the  soundness  and  scope  of  the  rule,  especial- 
ly when  applied  to  a  case  like  the  present,  as 
follows: 

"We  concede  all  that  is  contended  for  as  to 
the  common-law  rule  of  construction,  and  that 
it  has  been  followed  in  this  state.  But  this 
doctrine,  which  regarded  the  granting  clause 
and  the  habendum  and  tenendum  as  separate 
and  independent  portions  of  the  same  instru- 
ment, each  with  its  especial  function,  is  becom- 
ing obsolete  in  this  country,  and  a  more  liberal 
and  enlightened  rule  of  construction  obtains, 
which  looks  at  the  whole  instrument  without 
reference  to  formal  divisions,  in  order  to  as- 
certain the  intention  of  the  parties,  and  does 
not  permit  antiquated  technicalities  to  override 
the  plainly  expressed  intention  of  the  grantor, 
and  does  not  regard  as  very  material  the  part 
of  the  deed  in  which  such  intention  is  mani- 
fested. This  is  not  only  the  decided  trend  of 
modem  adjudication,  but  it  is  the  leg[itimate  and 
necessary  result  of  legislation  in  this  and  oth- 
er states."  Triplett  v.  Williams,  149  N.  C.  396, 
63  S.  E.  79,  24  L.  R.  A.  (N.  S.)  514. 

That  case  Is  especially  controlling  here,  as 
it  relates  to  a  similar  question  of  construc- 
tion. There  in  the  premises  the  land  was 
granted  "unto  Margaret  Greenwood,  and  her 
beirs  forever,"  while  this  was  the  habendum: 

"To  have  and  to  hold  the  same,  together  with 
sU  privileges  and  appurtenances  thereto  be* 
longmg  to  herself,  tne  said  Margaret  Green- 


wood, during  her  lifetime,  and  at  her  death  said 
land  is  to  be  equally  divided  between  the  diii- 
dren  of  said  Maragaret  Greenwood." 

The  court  said  that,  at  common  law,  as  de- 
cided in  previous  decisions  of  this  court,  the 
habendum  and  tenendum  clauses  could  not  di* 
vest  an  estate  granted  in  the  premises  (2 
Blackstone*s  Com.  298;  4  Kent.  Com.  468; 
Hafner  v.  Irwin,  20  N.  O.  570,  34  Am.  Dec 
390),  and  If  the  ancient  rule  was  followed, 
and  technical  and  formal  parts  of  the  deed, 
according  to  the  functions  assigned  to  each, 
were  allowed  to  govern,  that  result  would  be 
reached,  though  It  apparently  defeated  the 
intention  of  the  grantor,  but  that  the  modem 
rule  was  more  liberal  and,  of  course,  more  ra- 
tional, and  that  we  should  not  be  restricted  to 
any  particular  clause,  but  read  the  deed,  as 
a  whole,  and  then  ascertain  the  real  Inten- 
tion of  the  grantor.  We  could  not  find  an 
authority  more  directly  and  fully  in  point 
than  Triplett  v.  Williams,  supra,  as  It  per- 
mits ns  to  construe  the  habendum  with  the 
premises,  In  order  to  declare  what  estate 
was  conveyed  by  the  deed,  and,  by  the  same 
token,  what  parties  were  designated  to  take 
under  it  In  Gudger  v.  White,  supra,  we 
applied  the  same  rule,  following  Kea  v.  Robe- 
son, supra,  and  other  previous  decisions. 
Those  cases  are  analogous,  and  are  all  gov- 
erned by  the  same  enlightened  rule  of  con- 
struction, which  has  been  recognized  by 
courts,  English  and  American,  for  far  more 
than  a  century.  The  court  said  in  Triplett  t. 
Williams,  supra,  149  N.  a  at  page  397,  63  S. 
B.  at  page  80  [24  Ia  B.  A.  (N.  S.)  514]: 

"We  can  see  no  reason  why  the  manifest  in- 
tention of  the  grantor  should  be  so  carefully 
regarded  in  determining  what  proper^  his  deed 
covers  and  so  entirely  disregarded  in  determin- 
ing what  estate  in  that  property  the  grantee 
shaill  take." 

[8]  If  we  apply  this  rule,  now  well  settled, 
to  the  language  of  the  deed  in  question,  there 
can  be  no  doubt  that  the  grantors  intended 
to  convey  the  land  to  their  son  for  the  term 
of  his  natural  life,  remainder  to  his  then  wife, 
if  she  survived  him,  for  her  life,  and  then 
over  to  the  children  of  the  first  marriage, 
and  that  neither  the  widow  of  James  W.  Wil- 
liams nor  the  children  of  the  second  mar- 
riage (her  children  by  him)  have  any  estate 
or  Interest  In  the  same.  The  habendum 
shows,  with  absolute  certainty,  the  Intention 
to  have  been  that  the  fionveycmce  of  the  land 
should  be  restricted  to  the  son,  hts  then  wife, 
and  their  children,  which  necessarily  ex- 
cludes all  other&  The  grantors  evidently 
meant,  at  the  time  they  executed  the  deed, 
that  the  heirs  of  their  son  would  be  his  dtill- 
dren  by  his  wife,  who  was  then  living,  and 
their  descendants. 

The  judgment  Is  reversed,  and  the  case  re- 
manded, with  directions  to  enter  Judgment  in 
the  superior  court  according  to  this  opinion, 
and  the  agreement  of  the  partleiEf  'as  appears 
in  the  record. 

Reversed. 
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STATE?  V.  BOYD.    (No.  162.) 

(Supreme  Court  of  North  (Carolina.    March  13, 

19ia) 

1.  Coumrs  ^=»42(3)— County  Cottbt — CoNsn- 

TUTIONAIilTT  OF  ACT  CHEATING* 

The  act  of  the  General  Assembly  creating 
the  county  court  of  Pitt  county  is  constitutional. 

2.  Disorderly  House  ^s»9--LBA8iNa  Prem- 
ises FOB  PnsposB — ^LssaoB  as  Principal. 

Keeping  a  bawdyhouse  being  an  indictable 
misdemeanor  and  punishable  as  such,  the  person 
who  leases  a  house  for  that  purpose  with  knowl- 
edge of  the  use  to  which  the  house  is  to  be  put 
is  particeps  criminis,  and  is  treated  as  a  di- 
rect offender:  all  who  aid  and  abet  in  the  com- 
mission of  misdemeanors  being  principals. 

3.  Disorderly  House  ^=»ld  —  Keeping  by 
Leasing  fob  Purpose— Jury  Case. 

In  a  prosecution  for  keeping  a  disorderly 
house  by  leasing  it  to  another  for  such  use, 
case  held  for  the  jury  on  the  evidence  as  to  de- 
fendant's knowledge  of  the  purpose  for  which 
the  bouse  was  to  be  used. 

4.  Disorderly  House  ^=^19  —  Keeping  by 
Leasing — ^Dibegtion  of  Verdict. 

In  a  prosecution  for  keeping  a  disorderly 
house  by  leasing  premises  with  knowledge  of 
the  immoral  purpose  for  which  the  house  was 
to  be  used,  the  burden  of  proof  being  on  the 
state  to  satisfy  the  jury  beyond  a  reasonable 
doubt,  not  only  that  the  house  was  kept  as  a 
disorderly  house  by  the  lessee,  but  that  defend- 
ant leas^  it  to  her  with  knowledge  of  the  illegal 
use  to  be  made  of  it.  and,  though  defendant  ad- 
mitted he  leased  the  house,  he  denied  that  he  had 
any  knowledge  of  the  immoral  use  to  which  it 
was  to  be  put,  the  court  improperly  directed  the 
jury  to  return  verdict  of  guilty  as  a  matter  of 
form,  so  that  the  Supreme  Court  might  have  an 
opportunity  to  pass  on  the  case  and  say  what 
the  law  was  in  regard  to  the  renting  of  property 
for  such  purpose. 

Appeal  fit>m  Superior  Court,  Pitt  Coanty; 
Calvert,  Judge. 

Boston  N.  Boyd  was  convicted  in  county 
court  of  keeping  a  disorderly  house  by  leas- 
ing it,  and  he  appealed  to  su];>erior  court 
From  a  judgment  of  conviction  on  a  directed 
verdict  in  that  court,  he  appeals.  New  trial. 

Harry  Skinner,  of  Greenville,  for  appel- 
lant. The  Attorney  General  and  B.  H. 
Sykes,  Asst  Atty.  Cten.,  for  the  State. 

BROWN,  ^.  [1]  A  large  part  of  the  elabo- 
rate brief  of  the  learned  counsel  for  de^ 
fendant  is  devoted  to  an  attack  upon  the 
constitutionality  of  the  act  of  the  General 
Assembly  creating  the  county  court  of  Pitt 
county.  The  argument  is  presented  with 
much  /orce,  and  has  received  our  careful 
consideration.  We  are  of  opinion  thflt  the 
constitutionality  of  such  courts  has  been  set* 
tied  by  repeated  decisions  of  this  court,  and 
cannot  now  be  brought  in  question.  We  cite 
a  few  of  them:  State  v.  Baskerville,  141 
N.  a  811,  53  S.  E.  742;  State  v.  Lytle,  138 
N.  a  738,  61  S.  B.  GO;  State  v.  Collins,  151 
N.  a  e48,  65  S.  B.  017 ;  State  v.  Tate,  169 
N.  C.  373.  85  a.  B.  383;  Oil  Ck).  v.  Grocery 
(Xk,  169  N.  C.  522,  80  S.  B.  338. 

The  contention  that  the  act  is  a  violation 
of  the  Constitution  in  that  it  gives  the  court 


civil  Jurisdiction  in  matters  of  tort  and  con- 
tract, also  concurrent  Jurisdiction  with  a 
Justice  of  the  peace,  may  be  worthy  of  seri- 
ous consideration,  but  sudi  points  are  not 
raised  by  ttiis  appeal.  We  are  dealing  now 
with  the  criminal  Jurisdiction  of  the  court. 
The  power  of  the  court  to  exercise  the  civil 
Jurisdiction  conferred  on  it  is  not  before  us 

The  position  that  the  warrant  fails  to 
charge  a  criminal  misdemeanor  is  untenable. 
The  warrant  charges  substantially  that  Eth- 
el Lee  kept  a  bawdyhouse  where  illicit  sex- 
ual Intercourse  was  habitually  carried  on, 
and  that  the  defendant  leased  the  house  to 
her  with  full  knowledge  of  the  purpose  for 
which  the  house  was  to  be  used. 

[2]  It  cannot  be  questioned  that  keeping 
a  bawdyhouse  is  a  misdemeanor  and  punish- 
able as  such.  The  person  who  leases  a  house 
for  that  purpose  with  knowledge  of  the  use 
to  which  the  house  is  put  is  particeps  crim-. 
Inis,  and  is  treated  as  a  direct  offender;  for 
in  misdemeanors  all  who  aid  and  abet  in  the 
commission  of  the  offense  are  principals.  It 
is  an  Indictable  offense  to  keep  a  house  of 
ill  fame  or  to  be  in  any  way  concerned  in  it 
Therefore  letting  a  house  for  that  purpose 
necessarily  makes  the  lessor  an  aider  and 
abettor  in  the  crime.  2  Wharton,  Crim.  Law, 
p.  1892;  People  T.  Erwln,  4  Denio  (N.  Y.) 
120;  Stevens  v.  People,  07  IlL  587;  Smith 
V.  State,  0  Gill  (Md.)  425;  CJommonwealth  v. 
Harrington,  3  Pick.  (Mass.)  20. 

In  discussing  this  question  the  Suprem«^ 

Court  of  Indiana  says  in  Graeter  v.  State, 

105  Ind.  271,  4  N.  E.  401: 

"In  a  prosecution  for  letting  a  honse  to  be 
kept  as  a  house  of  ill  fame,  evidence  of  the  gen- 
eral  reputation  of  the  house  and  its  inmates  for 
chastity  is  competent.  ♦  ♦  ♦  In  such  case 
actual  knowledge  on  the  part  of  the  defendant  of 
the  kind  of  house  kept,  from  having  seen  acts 
of  prostitution  therein,  need  not  be  shown. 
It  is  sufficient  to  prove  knowledge  by  circum- 
stantial evidence.*' 

The  owner  of  a  house  so  kept  may  not  shut 
his  eyes  to  that  which  is  patent  to  the  com- 
munity around  him,  and  stop  his  ears  from 
that  which  has  become  notorious  among  his 
neighbors,  and  say  he  has  no  actual  knowl- 
edge. 

The  Supreme  Ck>urt  of  Maine  says  in  State 
V.  Frazier,  79  Me.  95,  8  Atl.  347: 

"One  who  has  authority  to  let  a  tenement,  and 
receive  the  rents,  has  control  of  it,  within  the 
meaning  of  the  statute;  but  the  mere  fact  of 
control  is  not  sufficient  to  charge  a  person  with 
aiding  in  the  illegal  use  thereof  as  a  house  of 
ill  fame.  He  must  consent  to  it,  though  knowl- 
edge of  the  illegal  use,  and  inaction  to  prevent 
it,  may  be  evidence  of  consent,  which  is  a  fact 
to  be  proved  in  each  case." 

The  motion  to  nonsuit  was  properly  orer- 
ruled.  ' 

[3]  The  state's  evidence  tends  to  prov» 
that  the  defendant  is  the  owner  of  the  house 
and  rented  it  to  Ethel  Lee«  There  is  evi- 
dence that  the  house  is  a  house  of  prostitu- 
tion.   There  is  circumstantial  evidence  tend- 


<^»For  othor  coaos  see  same  to:)lc  ana  Kl^V-NX^MDER  in  all  Kcy-Numberad  DigeBts  and  J^ndeiea 
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Ing  to  pnt  the  defendant  on  inquiry  and 
from  which  it  may  be  inferred  that  he  had 
knowledge  of  the  purpose  for  which  the 
house  was  to  be  used. 

[4]  The  defendant  excepted  to  the  follow- 
ing instruction  to  the  Jury: 

"I  think  it  fair  to  say,  gentlemen  of  the  jury, 
that  this  case  is  what  we  call  first  impression »  so 
you  will  return  a  verdict  of  ^ilty,  if  you  find 
the  facts  as  testified  to  by  the  state's  witnesses 
and  admitted  by  the  defendant  himself,  and  the 
state  takes  this  position  so  that  the  Supreme 
Court  may  have  an  opportunity  to  pass  upon 
the  case  and  to  say  what  the  criminal  law  is  in 
regard  to  the  renting  of  this  property  for  that 
purpose.  If  you  should  disregard  the  instruc- 
tion of  the  court,  you  would  in  effect  give  the 
impression  that  you  think  the  witnesses  of  the 
state  lied,  and  that  the  defendant  himself  had 
lied  about  the  manner  in  which  he  rented  his 
houses,  so  that  I  give  the  case  to  you  as  a  mat- 
ter of  form  to  return  the  verdict." 

The  exception  is  well  taken.  The  court 
could  not  legally  direct  the  jury  to  return  a 
verdict  of  guilty  in  this  case  as  a  matter  of 
form. 

The  burden  of  proof  was  on  the  state  to 
satisfy  the  jury  beyond  a  reasonable  doubt, 
not  only  that  the  house  was  kept  as  a  bawdy 
house  by  Fthel  Lee,  but  also  that  the  defend- 
ant leased  it  to  her  with  knowledge  of  the 
immoral  and  illegal  use  to  be  made  of  it. 
It  is  admitted  that,  the  defendant  leased  the 
house,  but  he  testified  that  he  had  no  knowl- 
edge of  the  immoral  use  to  which  it  was  to 
be  put 

The  judge  manifestly  erred  in  directing  a 
verdict  of  guilty.  He  should  have  submitted 
the  case  to  the  jury  under  proper  instruc- 
tions, and  let  them  draw  such  inferences 
from  the  facts  and  circumstances  in  evidence 
as  they  thought  reasonable  and  proper. 

New  triaL 

a76  N.  C.  784) 

STATE  V.  McKINNEY.     (No.  163.) 

(Supreme  Court  of  North  Carolina.     March  6, 

19ia) 

1.  Witnesses  ^s^l'dS— Pbiviucged  CoMinrin- 
CATioN— Husband  and  Wife, 

In  prosecution  for  keeping  intoxicating  liq- 
uors for  sale,  a  constable's  testimony  that,  when 
accused  was  arrested,  .his  wife  told  him  she 
had  often  warned  him  against  selling  whisky, 
and  that  accused  ordered  her  to  keep  still,  is 
admissible. 

2.  Criminal    Law   ^=5>379—Bvidencb— Gen- 
eral Reputation. 

Where  accused  testified  in  an  intoxicating 
liquor  prosecution,  a  witness*  response,  in  an- 
swer to  question  whether  he  knew  accused's 
general  reputation,  that  it  was  bad  for  selling 
.quor,  does  not  constitute  error. 

Ai^>eal  from  Superior  Ck)urt,  Pitt  County; 
Calvert,  Judge. 

Tom  McEinney  was .  convicted  of  having 
intoxicating  liquor  in  his  possession  for  the 
purpose  of  sale,  and  appeals.    Affirmed. 

Jullug  Brown,  of  Greenville,  and  R.  T. 
Martin,  of  FarmviUe,  for  appellant.  James 
S.  Manning,  Atty.  Gen.,  and  Robert  H.  Sykes, 
Asst.  Atty.  Gen.,  for  the  State. 


WALKER,  J.  The  charge  was  that  the  de- 
fendant had  in  his  possession  for  the  purpose 
of  sale,  and  in  violation  of  the  statute,  more 
than  one  gallon  of  spirituous  liquor,  and, 
upon  his  conviction  in  the  superior  court,  he 
was  sentenced  to  eight  months'  imprisonment 
in  the  county  Jail  and  to  be  assigned  to  work 
on  the  public  roads. 
Appellant  has  raised  two  questions  only: 
[1]  First,  E.  L.  Hobgood  testified: 

"I  am  constable  of  Farmville  township,  and  I 
obtained  a  search  warrant  to  search  Tom  Mc- 
Kinney*s  house.  I  found  in  his  house  six  quarts 
of  bottled  in  bond  whisky.  Three  quarts  was 
under  the  bed  and  three  quarts  was  inside  of 
the  folding  couch.  I  also  found  some  empty 
bottles  in  and  around  the  house.  I  also  found 
some  cork  stoppers  in  a  drawer  of  a  washstand. 
Some  of  the  stoppers  were  new,  and  some  old. 
When  we  arrested  Tom,  his  wife  was  present, 
and  on  her  seeing  Tom  arrested  she  made  a 
statement  Q.  What  did  Tom  McKinney's  wife 
sa3'  to  him  when  he  was  arrested  and  in  the 
presence  of  you?  (Objection  by  the  defendant 
overruled,  and  defendant  excepted.)  A.  She 
said  to  him,  'I  have  told  you  a  thousand  times 
about  selling  whisky  and  that  you  would  get 
caught'  Tom  said  to  her:  'Tou  hush  your 
damned  mouth.  I  will  attend  to  my  own  busi* 
ness/  (Defendant  moved  to  strike  out  the  an- 
swer. Motion  overruled,  and  defendant  ex- 
cepted.)" 

There  was  other  evidence  of  a  like  kind. 
The  testimony  was  competent,  upon  the  ques- 
tion whether  the  defendant  was  keeping  the 
liquor,  which  the  officer  found  in  his  posses- 
sion, for  sale.  The  answer  was  not  a  denial 
of  guilt,  as  contended  by  the  defendant,  but 
w^as  rather  in  the  nature  of  a  confession. 
He  did  not  say  that  he  was  not  guilty,  or  take 
issue  with  the  assertion  of  his  wife,  but,  on 
the  contrary,  rebuked  or  chided  her  for  hav- 
ing divulged  to  the  officer  his  previous  ille- 
gal traffic  The  jury  might  well  have  found 
that,  when  he  ordered  her  "to  hush  her  damn- 
ed mouth,"  he  meant  that  she  should  stop  ac- 
cusing him  of  having  violated  the  law  by 
selling  liquor  and  keeping  it  for  sale.  When 
she  said  to  him,  "I  have  told  you  a  thousand 
times  about  selling  liquor  and  that  you  would 
get  caught,"  she  meant  that  he  had  been 
caught  with  liquor  in  his  possession  for  sale, 
as  he  was  being  arrested  for  that  particular 
offense.  What  they  both  said,  when  consid- 
ered together,  bore  directly  upon  the  issue, 
as  it  referred  to  his  being  engaged  in  the  il- 
legal traffic  of  selling  and  necessarily  having 
liquor  for  sale.  « 

We  have  held  that  a  third  person  may  tes- 
tify to  an  oral  communication  between  hus- 
band and  wife,  although  he  was  not  known 
to  be  present,  and  it  was  said  that  the  au- 
thorities seem  to  be  uniform  to  this  effect 
State  V.  Wallace,  162  N.  C.  at  page  629,  78 
S.  E.  1,  Ann.  Cas.  1916B,  423.  To  the  same 
effect  is  1  Wharton's  Or.  Evidence,  par.  398, 
which  is  as  follows: 

"Confidential  communications  between  hus- 
band and  wife  are  so  far  privileged  that  the  law 
refuses  either  to  be  interro^ted  as  to  what 
occurred  in  their  confidential  intercourse  during 


^s»For  other  cases  see  same  topic  and  KEY>NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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their  marital  relations,  covering  therefore  ad- 
missions by  silence  as  well  as  admission  by 
words.  The  privilege,  however,  is  personal  to 
the  parties.  A  third  person  who  happened  to 
hear  a  confidential  conversation  between  hus- 
band and  wife  may  be  examined  as  to  such 
conversation.  ♦  •  ♦  The  privilege  also  ex- 
tends only  to  confidential  communications  and 
does  not  cover  topics  incident  to  general  inter- 


i* 


coarse. 

The  point  was  directly  Involved  In  State 
V.  Eandall,  170  N.  0.  757,  87  S.  E.  227.  There 
the  defendant  was  indicted  for  a  violation 
of  the  prohibition  law,  and  a  witness  testi- 
fied: 

**Q.  What  was  said  to  him  by  his  wife  in 
your  presence?  A.  She  told  him  that  she  had 
upheld  him  for  quite  a  while  and  tried  to  help 
him  get  the  home,  and  that  she  had  worked 
like  a  poor  negro  and  tried  to  keep  him  up; 
and  she  told  him  that  he  ran  arouna  and  boot- 
legged and  kept  them  down,  and  that  she  was 
through  with  him.    He  did  not  deny  it." 

Defendant's  objection  to  all  this  evidence 
was  overruled,  and  he  excepted.  The  court 
said: 

"We  do  not  see  why  this  testimony  was  not 
competent  Conversations  between  husband  and 
wife  are  not  privileged  as  confidential,  so  as  to 
prevent  a  third  person,  who  overheard  them, 
from  being  competent  as  a  witness  to  relate 
them  to  the  jury"— citing  State  v.  Wallace,  162 
N.  C.  622,  78  S.  E.  1.  Ann.  Cas,  1915B,  423; 
2  Chamberlayne  on  Evidence,  $  1430,  p.  2339; 
Wharton  on  Cr.  Evidence,  §  398;  40  Cyc.  2359; 
6  Enc.  of  Evidence,  907. 

These  authorities  would  seem  to  fully  and 
effectually  answer  this  objection,  but  other 
cases  bearing  more  or  less  upon  the  point 
may  be  added.  .  State  v.  Seaborn,  166  N.  G. 
373,  81  S.  B.  687;  State  v.  Record,  151  N. 
C.  095,  65  S.  E.  1010,  25  L.  R.  A.  (N.  S.)  561. 
19  Ann.  Cas.  527;  Powell  v.  Strickland,  163  N. 
C.  393,  79  S.  E.  872,  Ann.  Cas.  1915B,  709; 
State  v.  Bowman,  80  N.  O.  432;  State  v.  Bur- 
ton, 94  N.  C.  94a 

[2]  Second.  The  other  exception  Is  that 
the  state  offered  Andrew  Moore,  4S  a  witness 
to  the  character  of  defendant;  the  latter 
having  testified  in  his  own  behalf.  He  was 
asked  if  he  knew  the  general  reputation  of 
defendant,  to  which  he  replied:  "Yes,  it  is 
bad — for  selling  liquor.*'  The  same  kind  of 
answer  has  been  held  admissible  in  State  v. 
Hairston,  121  N.  C.  579,  28  S.  B.  492,  where 
the  court  said: 

''A  party  introducing  a  witness  as  to  char- 
acter can  only  prove  the  general  character  of 
the  person  asked  about.  The  witness,  of  his 
own  motion,  may  say  in  what  respect  it  is 
good  or  bad.  He  may  have  to  do  this  in  jus- 
tice to  himself'-'in  other  words,  to  tell  the  truth. 
As,  for  instance,'  the  party  spoken  of  had  a 
general  good  character  for  some  things,  and  a 
general  bad  character  for  other  things;  the 
witness  could  not  truthfully  say  it  was  bad  nor 
that  it  was  good,  without  qualification;  or  the 
oppoeate  party  may,  on  cross-examination,  test 
the  witness  *  *  *  as  to  what  it  is  bad  for, 
what  it  is  good  for"— citing  State  v.  Lazton, 
76  N.  C.  216;   State  v.  Daniel,  87  N.  C.  507. 

See,  also.  State  v.  Wilson,  168  N.  C.  599, 
601,  73  S.  E.  812,  where  State  y.  Hairston, 


supra,  is  approved,  and  State  r.  Efler,  85  N. 
O.  585. 

Following  State  v.  Hairston,  ■  supra,  and 
State  V.  Wilson,  supra,  we  must  overrule  this 
objectloa 

No  error. 


(175  N.  C.  187) 

ASKEW  V.  MATTHEWS.     (No.  101.) 

(Supreme  Court  of  North  Carolina.     March  6. 

1918.) 

1.  Depositions  ^=>56— RETtraN. 

Depositions  need  not  be  made  returnable  to 
the  next  term  of  court. 

2.  Depositions    <S=»107(8)— Quashing^— Time 
or  Motion. 

Objection  to  introduction  of  deposition  for 
delay  in  its  return,  being  in  substance  a  motion 
to  quash  or  reject  it  for  irregularity,  is  permis- 
sible only  before  trial  was  begun,"  under  Revisal 
1905,  !§  1647,  1648. 

3.  Gifts  <S=»15— Delivery — Necessity. 

For  a  valid  gift  of  personalty,  there  must  be 
an  actual  or  constructive  delivery  with  present 
intent  to  pass  title. 

Appeal  from  Superior  (3ourt,  Bertie  Coun- 
ty;   Whedbee,  Judge. 

Action  by  Ernest  Askew  against  J.  H.  Mat- 
thews. Judgment  for  defendant,  and  plain- 
tiff appeals.    No  error. 

This  is  an  action  brought  by  Ernest  As- 
kew, guardian  of  Rosa  Askew  and  Sallie  As- 
kew, against  J.  H.  Matthews,  administrator 
of  Eliza  Hoggard,  to  recover  two  notes  of 
$1,250  and  $500  respectively,  and  one-half 
interest  tn  a  note  for  $2,000.  The  notes  sued 
for  were  the  property  of  Eiliza  Hoggard  dur- 
ing her  lifetime.  It  was  contended  by  plain- 
tiff that  at  the  time  of  her  death  they  were 
in  possession  of  plaintiff  and  were  the  prop- 
erty of  plaintiff*s  wards,  having  been  given 
to  them  by  Eliza  Hoggard  prior  to  her  death. 
Issues  were  submitted  to  the  Jury  and  an- 
swered as  follows: 

(1)  Did  the  deceased  Eliza  Ellen  Hoggard  in 
her  lifetime  give  and  devise  to  plaintiff^s  wards 
the  notes  described  in  the  complaint?  Answer: 
No. 

(2)  If  so.  did  the  said  Ehsa  Ellen  Hoggard  at 
the  time  thereof  have  mental  capacity  suffident 
to  make  such  gift?    Answer:  . 

(3)  Is  the  plainti£f  the  owner  of  the  notes  sued 
for  in  this  action  and  entitled  to  the  possession 
thereof?    Answer:   No. 

The  evidence  for  the  plaintiffs  tended  to 
prove  that  Eliza  Hoggard,  about  10  days  be- 
fore her  death,  told  the  plaintiff,  Ernest 
Askew,  to  take  the  notes  in  controversy  from 
her  trunk  and  keep  them  for  the  benefit  of 
Hosa  and  Sallie  Askew,  and  that  he  did  so, 
and  the  evidence  of  the  defendant  was  that 
no  so<*h  conversation  took  place  and  that  the 
said  Hoggard  did  not  give  the  notes  to  the 
plaintiffs. 

During  the  progress  of  the  trial  the  de- 
fendant was  permitted  to  introduce  a  depo- 
sition taken  by  the  plaintiffs  prior  to  the 
August  term  of  court,  but  whidli  was  not  fil- 
ed with  the  clerk  until  after  said  term.  The 
plaintiffs  objected  to  the  introduction  of  the 
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depositloii  upon  the  gronnd  that  it  ought  to 
have  been  returned  to  the  August  term  of 
court.  The  objection  was  overruled  and  the 
plaintiffs  excepted. 

His  honor  charged  the  Jury  among  other 
things  as  follows: 

"If  you  find  that  this  transaction  occurred  as 
plaintiff  contends,  then  the  question  will  be,  Did 
Eliza  Ellen  Hoggard  intend  for  the  ^ift  to  take 
effect  at  once  in  any  event,  immediately?  If 
so  it  was  a  gift,  and  the  plaintiff  would  be  en- 
titled to  recover;  but  if  she  did  not  so  intehd, 
and  only  intended  for  it  to  be  effective  after  her 
death,  retaining  the  right  to  recall  it  during  her 
life,  then  it  would  not  be  a  gift,  for  that  would 
be  making  a  will." 

(To  this  part  of  the  charge  the  plaintiff  ex- 
cepted.) 

"Bear  in  mind  that  one  can  give  a  thing  to 
one  person,  intending  it  to  take  effect  at  once, 
but  to  be  by  that  person  held  and  delivered  after 
death  of  the  donor.  So  if  Eliza  Ellen  Hoggard 
gave  the  notes  to  Askew,  intending  the  gift  of 
them  to  take  effect  at  once,  and  told  him  to  keep 
them  and  give  them  to  his  children  when  she 
died,  that  would  be  a  valid  gift,  and  you  should 
80  find,  because  all  right  and  title  passed.  Miss 
Hoggard  had  the  right  to  constitute  Askew  her 
agent  to  keep  these  papers  and  to  deliver  them 
to  his  children  after  her  death.  To  hold  the 
notes  absolutely  for  the  children  the  title  must 
have  passed  at  that  time  with  the  possession. 
Whether  a  gift  or  not  was  intended  depends  on 
what  was  said  and  done  by  her  at  the  time,  and 
that  is  what  you  are  to  try.  The  burden  is 
upon  the  plaintiff  to  satisfy  you  by  the  greater 
weight  of  the  evidence  that  this  transaction 
occurred  as  plaintiff  claims  it  occurred;  that 
she  told  him  to  take  the  notes  for  his  children 
and  at  that  time  she  made  the  gift  to  take  effect 
at  once  and  not  in  the  future;  and  that  she 
simply  created  him  her  agent  to  hold  the  notes 
and  to  deliver  them  to  the  children  at  her  death 
or  at  some  future  time.  If  you  are  so  satisfied 
from  the  evidence  and  by  its  greater  weight,  you 
will  answer  the  first  issue  'Xes,'  but  if  plaintiff 
has  failed  to  so  satisfy  you  then  you  will  answer 
the  issue  *No.' " 

Judgment  was  rendered  on  the  verdict  in 
favor  of  the  defendant,  and  the  plaintiffs  ap- 
pealed. 

Pruden  &  Pruden,  of  Bdenton,  Gillam  ft 
Davenport,  of  Windsor,  and  Murray  Allen, 
of  Raleigh,  for  appellant.  F.  Craig,  of  Lew- 
iston,  and  Winston  &  Matthews,  of  Windsor, 
for  appellee. 

ALLEN,  J.  The  objection  to  the  introduc- 
tion of  the  deposition  cannot  be  sustained. 

[1]  It  was  held  more  than  80  years  ago  in 
Duncan  v.  Hill,  19  N.  O.  291,  that  a  deposi- 
tion need  not  be  made  returnable  to  the  next 
term  of  court,  and  the  statute  has  not  since 
been  amended  to  require  it  tb  be  returned  to 
any  particular  term.  It  is  desirable  and  best 
for  the  deposition  to  be  sent  to  the  c^erk  at 
once  upon  its  completion,  and,  in  the  event 
of  unreasonable  delay  the  court  can,  upon 
proper  application,  compel  the  oommissioner 
to  make  return. 

[2]  The  objection,  which  is  in  substance  a 
motion  to  quash  or  reject  the  deposition  for 
Irregularity,  was  also  made  during  the  prog- 
ress of  the  trial,  and  not  before  it  was  begun. 


f  which  is  not  permitted  by  our  statute  (Bev. 
§f  1647,  1648). 

[3]  The  charge  of  his  honor  is  in  accord- 
ance with  the  precedents  here  and  elsewhere. 
"Delivery  is  essential  to  a  gift  of  personal 
property  •  •  •  whether  it  be  inter  vi- 
vos, or  mortis  causa.  This  means  passing 
over  the  property  with  intent  to  transfer  the 
right  and  the  possession  of  the  same.  New- 
man V.  Bost,  122  N.  O.  524,  29  S.  BL  848; 
Wilson  V.  Featherston,  122  N.  C.  747,  30  S.  B. 
325 ;    Medlock  v.  Powell,  96  N.  O.  499,  21  S. 

B.  149."    Duckworth  v.  Orr,  126  N.  C.  676,  36 

S.  E.  150,  approved  in  Patterson  v.  Trust  Co., 

157  N.  C.  14,  72  S.  B.  629,  where  the  court 

says: 

'*The  authorities  in  this  state  are  in  full  sup- 
port of  the  position  contended  for  by  defendant, 
that  in  order  to  a  valid  gift  of  personal  property 
there  must  be  an  actual  or  constructive  delivery 
with  the  present  intent  to  pass  the  title."  Cit- 
ing the  above  cases,  and  Adams  v.  Hayes,  24  N. 

C.  861,  and  Gross  v.  Smith,  132  N.  C.  604,  44 
S.  E.  111. 

No  error. 


<m  N.  c.  i«) 

SHAW  et  al.  v.  WARD  et  aL     (No.  226.) 

(Supreme  Court  of  North  Carolina.    March  13, 

1918.) 

1.  Wills  <g=»682(l)— Beneficl/lbies  Non  Sui 
Juhis—Slaves, 

A  testamentary  trust  in  land  to  be  held  for 
the  benefit  of  slaves  for  their  lives  was  valid, 
although  they  were  non  sui  juris. 

2.  Advebse  Possession  a=5>67—TBU8TS— Dis- 
avowal—Slaves. 

The  possession  of  a  slave  holding  land  as  the 
beneficiary  of  a  trust  did  not  become  adverse  on 
emancipation,  but  to  make  possession  .adverse 
it  would  have  been  necessary  to  disavow  the 
trust,  leave  the  place,  and  re-enter,  claiming  ad- 
verse possession. 

Appeal  from  Superior  CJourt,  Duplin  Coun- 
ty; Stacy,  Judge. 

Actions  by  Virginia  D.  Shaw  and  others 
against  Maury  Ward,  Timothy  H.  Newkirk, 
and  C.  Cb  Vann,  respectively,  to  recover  real 
property.  Judgment  for  plaintiffs,  and  de- 
fendants appeaL    No  error. 

Timothy  Newkirk  in  bis  will  probated  in 

Duplin  in  October,  1859,. among  other  devises 

provided: 

"I  give  and  bequeath  to  my  friend.  John  D. 
Powers,  my  plantation  known  as  the  'Wells' 
place,  to  be  used  for  the  occupancy,  support,  and 
maintenance  of  certain  negroes,  which  I  have 
conveyed  to  said  Powers  by  and  of  gift  for  and 
during  the  term  of  the  natural  life  of  said  ne- 
groes. At  their  decease  my  will  and  desire  is 
that  said  plantation  belongs  to  the  children  of 
said  John  D.  Powers  by  his  present  wife,  EVan- 
cenia  O.  except  forty  acres  around  the  dwelling 
of  John  Q.  A.  Bcney  on  which  he  at  present 
resides.  I  hereby  bequeath  said  forty  acres  of 
land  to  the  children  of  said  Boney." 

Said  negroes  were  named  in  the  conveyance 
to  Powers  referred  to  In  said  devise  and  were 
named  Cass,  Flora,  and  Swan.  They  were 
slaves  at  the  time  the  tvill  was  probated,  and 
from  that  time  on  remained  in  possession  and 
occupancy  of  the  land.    Swan  Newkirk,  the 
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«urYlvor  of  them,  died  In  1915,  whereupon 
proceedings  were  immediately  instituted  by 
the  plaintiffs,  who  hold  the  title  which  they 
claim  then,  devolved  upon  the  children  of 
John  D.  Powers  and  his  wife,  Francenia  0., 
by  the  terms  of  said  wilL  The  defendants 
are  Timothy  H.  Newkirk,  who  claims  as  the 
heir  of  Swan  Newkirk,  and  the  other  de- 
fendants, Maury  Ward  and  0.  O.  Vann,  are 
purchasers  under  a  deed  from  Swan  Newkirk 
executed  in  1907. 

Verdict  and  Judgment  for  the  plaintiffs. 
Appeal  by  defendants. 

George  R.  Ward,  of  Wallace,  and  John  D. 
Kerr,  Sr.,  of  Clinton,  for  appellants.  Stevens 
&  Beasley,  of  Warsaw,  Henry  B.  Faison,  of 
Clinton,  H.  D.  Williams,  of  Kenansville,  and 
EX  R.  Preston,  of  Charlotte,  for  appellees. 

CI4ARK,  C.  J.  Three  actions  were  brought, 
as  each  of  the  defendants  daim  to  hold  in 
severalty  a  part  of  said  tract.  But  as  the 
same  question  was  involved  in  all  three  ac- 
tions, the  court  in  the  interest  of  justice  and 
in  its  discretion  properly  consolidated  the 
actions  into  ona 

The  contention  of  the  defendants  is  that  in- 
asmuch as  Cass,  Flora,  and  Swan  were  slaves 
at  the  time  of  the  probate  of  the  will  of 
Timothy  Newkirk,  their  former  master,  that 
neither  of  them  could  take  or  hold  under  the 
will  of  Timothy  Newkirk,  and  that  therefore 
their  possession  of  the  land  was  adverse  aft- 
er emancipation,  not  only  as  to  John  D.  Pow- 
ers, but  to  the  remaindermen  under  said  will, 
and  therefore  the  plaintiffs*  cause  of  action 
was  barred  by  the  statute  of  limitations. 

[1]  We  cannot  agree  VTlth  the  contention 
that  because  slaves  could  not  hold  property 
that  a  devise  of  these  premises  to  John 
D.  Powers,  trustee,  to  hold  the  same  for 
their  occupancy,  support,  and  maintenance, 
was  void.  If  it  had  been  it  would  have  been 
▼old  prior  to  emancipation,  and  on  the  oc- 
currence of  that  event  the  said  Cass,  Flora, 
and  Swan  woald  have  become  tenants  at  will 
of  John  D.  Powers,  and  could  not  make  their 
possession  adverse  except  by  a  surrender  of 
their  occupancy  and  a  re-entry  and  assertion 
of  adverse  possession.  But  it  is  not  true  that 
a  trust  is  void  because  its  beneficiaries  are 
non  sul  juris.  There  are  too  many  instances 
upheld  by  the  courts  of  devises  which  have 
been  made  by  eccentric  testators  of  property  to 
trustees  to  be  held  for  the  support  and  main- 
tenance of  dumb  animals,  such  as  favorite 
dogs  or  cats  or  horses  or  trusts  for  the  support 
of  idiots  or  other  incompetents,  and  even  for 
the  support-of  aliens  in  states  where  they  can- 
not own  realty,  to  require  a  citation  of  author- 
Uies  that  the  fee  simple  is  in  the  trustee  for 
the  purposes  of  the  trust,  and  that  the  statute 
of  limitations  cannot  run  against  him  by  rea- 
son of  the  occupancy  of  the  property  when  so 
directed,  or  the  receipt  of  proceeds  by  the 
benefldary,  still  less  against  the  remainder- 
meo,  whose  title,  as  in  this  case,  accrues  only 


after  the  expiration  of  the  trust  This  trust 
was  valid  prior  to  the  emancipation,  and  be- 
came none  the  l^ss  so  because  that  event 
made  the  beneficiaries  sul  Juris. 

In  this  case  we  have  the  anomaly  that  all 
three  of  the  defendants  are  claiming  under 
the  survivor  of  the  beneficiaries  in  said  trust, 
one  of  them  claiming  by  descent  and  the  oth- 
er two  by  conveyance.  They  can  have  no 
greater  rights  than  he  had. 

[2]  The  learned  Judge  properly  told  the 
Jury  that  the  cestuls  que  tr  us  tent  who  were 
in  "occupancy"  only  under  the  will  and  not  in 
legal  "possession"  could  not  set  the  statute 
in  motion,  unless  they  had  disavowed  the 
trust,  left  the  premises,  and  re-entered,  claim- 
ing adverse  possession.  Not  having  done  this, 
they  were  at  no  time  subject  to  action,  and 
the  statute  did  not  begin  to  run  until  the 
death  of  the  survivor.  As  counsel  stated,  this 
is  a  novel  case,  and  it  may  be  that  the  de- 
fense is  presented  **to  see  how  it  would  strike 
the  court."  It  is  not,  in  the  view  we  take  of 
it,  material  at  what  precise  date  slavery 
ceased  to  exist  In  North  Carolina,  but  as  it  is 
discussed  in  the  brief,  it  may  be  well  to  re- 
call as  a  matter  of  history  that  on  October 
17,  1866,  the  convention  of  this  state  adopted 
an  ordinance  abolishing  slavery,  which  was 
submitted  to  the  people  and  ratified  at  the 
polls  November  7, 1865,  since  which  date  invol- 
untary  servitude  except  for  crime  has  had  no 
existence  in  North  Carolina.  Furthermore, 
the  Thirteenth  Amendment  to  the  United 
States  Constitution  which  abolished  slavery 
throughout  the  Union  was  rattfled  and  offi- 
cially proclaimed  as  taking  effect  from  De- 
cember, 1865.  As  a  matter  of  fact  after  the 
proclamation  of  President  Lincoln  January 
1,  1863,  slavery  ceased  everywhere  within 
the  lines  of  the  Union  Army,  including  that 
part  of  North  Carolina  which  was  in  the  oc- 
cupation of  the  Union  forces.  It  ceased  in 
effect  in  the  rest  of  this  state  after  the  sur- 
render of  Lee  and  Johnston,  but  of  course 
this  had  no  legal  efficacy  until  the  amend- 
ments to  the  state  and  federal  Constitutions 
at  the  dates  above  named.  After  the  surren- 
der of  Johnston  May  2,  1865,  the  employers 
of  the  state  generally,  if  not  universally,  paid 
wages  to  the  former  slaves. 

Under  the  act  of  Congress  known  as  the 
"Reconstruction  Act,"  which  denied  to  the 
United  States  Supreme  Court  any  power  to 
pass  on  its  validity  (Ex  parte  McCardle,  74 
U.  S.  [7  Wall.]  506,  19  L.  Ed.  264),  General 
E.  R.  S.  Canby,  "Commanding  District  No.  2" 
(North  and  South  Carolina),  issued  his  pro- 
clamation for  th6  election  on  October  17, 
1867,  of  members  of  a  state  convention  for 
this  state,  at  which  time,  two  years  after 
Emancipation,  the  negroes. voted  for  the  first 
time.  The  convention  met  in  January,  1868, 
and  the  Constitution  made  by  it  was  ratified 
at  the  polls  at  an  election  April  21, 22,  and  23, 
1868. 

The  Fourteenth  Amendment,  United  States 
Constitution,  which  made  all  persons  "bom 
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or  naturalized  In  the  United  States"  and  sub- 
ject to  the  Jurisdiction  thereof  citizens  of  the 
Union  and  of  the  state,  was  proclaimed  i:ati- 
fled  July,  28,  1868,  and  the  Fifteenth  Amend- 
ment, which  prohibited  discrimination  in  suf- 
frage "on  account  of  race,  color,  or  previous 
condition  of  servitude,"  was  proclaimed  rati- 
fied March  30,  1870. 
No  error. 

(175  N.  C.  184) 

JENKINS  et  al.  ▼.  GRIFFIN  et  aL    (No.  108.) 

(Supreme  Court  of  North  Carolina.     March  6, 

1918.) 

1.  Mortgages  ^=»330  —  Notice  of  Sale  — 
Statutes. 

Revisal  1905,  f  641,  requiring  notice  of  sale 
under  mortgages,  etc.,  is  not  retroactive,  because 
it  expressly  refers  to  mortgages  ^'bereafter  exe- 
cuted." 

2.  Mortgages  ^=^333,  354— Powers  of  Sale 
—Construction— Notice. 

Mortgagees  will  be  held  strictly  to  the  let- 
ter of  powers  of  sale,  and  they  must  comply 
fully  with  requirements  as  to  notice  of  sale. 

3.  Evidence  <S=»353 (3)— Recitation  in  Deed 
—Notice  of  Mortgage  Sale. 

A  recitation  in  a  deed  given  at  a  sale  under 
a  power  in  a  mortgage  that  the  sale  was  duly 
advertised  is  prima  facie  evidence  of  its  cor- 
rectness. 

4.  Mortgages  ©=»354— Sale— Notice— Suffi- 
ciency. 

Where  notice  of  sale  was  posted  in  more 
places  than  was  required  by  a  power  of  sale  in  a 
mortgage,  the  mere  fact  that  an  unnecessary 
notice  was  posted  only  28  instead  of  30  days 
would  not  make  the  advertisement  ineffective. 

5.  Limitation  of  Actions  ^=»167(2)— Sure- 
ties—Mortgages. 

Although  a  debt  is  barred  as  to  sureties  in 
three  years,  such  is  not  true  of  a  mortgage  given 
by  the  sureties  to  secure  the  debt,  which  under 
Revisal  1905,  |  391,  subsec.  3,  is  not  barred  for 
ten  years  after  last  payment 

6.  Time    ^=»0(1)— Computation— Bxcludino 
First  or  Last  Day. 

Where  last  payment  on  a  mortgage  was 
made  April  14,  1006,  and  date  of  sale  was 
April  14,  1916,  the  power  of  sale  was  executed 
within  10  years  aa  required  by  Revisal  1905,  § 
391,  subsec.  3. 

Appeal  flrom  ^Sii«)erior  Court,  Hertford 
(bounty;  Whedbee,  Judge. 

Action  by  ,Serecta  Jenkinaf  and  otHers 
against  J.  B.  Griffin  and  another  to  set  aside 
a  sale  under  a  mortgage,  and  the  deed  re- 
moved as  a  cloud  on  the  titla  Judgment 
for  defendants,  and  plaintiffs  appealed.  Af- 
firmed. 

This  Ifl  an  action  to  set  aside  a  sale  made 
pursuant  to  the  power  contained  in  a  mort- 
gage, and  to  have  the  deed  executed  to  the 
purchaser  removed  as  a  cloud  on  the  title 
of  the  plaintiffs. 

Serecta  Jenkins  on  the  10th  day  of  Jan- 
uary, 1898,  was  indebted  to  defendant  J.  B. 
Griflan  in  the  sum  of  $127.32.  On  that  date, 
to  secure  said  debt,  she  executed  a  note  to 
said  Griffin  for  the  debt,  and  secured  the 
same  by  a  mortgage  on  a  tract  of  land  in 
which  she  had  a  dower  right,  her  two  daugh- 


ters, Mary  and  Elizabeth,  the  owners  of  the 
fee,  joining  In  the  execution  of  th^  note  and 
mortgage.  Serecta  Jenkins  made  the  follow- 
ing payments  on  said  note:  December  16, 
1899,  $12;  March  12,  1904,  $10;  and  AprU 
14,  1906,  $11. 

The  mortgage  provided  that,  in  case  of  de- 
fault in 'the  payment  of  the  debt,  the  land 
conveyed  might  be  sold  after  first  advertis- 
ing the  land  for  30  days,  or  as  the  law  di- 
rects. 

The  defendant  J.  B.  Griffin  sold  said  land 
at  the  courthouse  door  in  Winton,  on  April 
14,  1916,  under  said  mortgage,  and  the  de- 
fendant B).  G.  Griffin  bid  off  said  land  at 
$265,  and  J.  B.  Griffin  made  a  deed  therefor 
to  B.  G.  Griffin,  dated  April  14,  1916,  not 
acknowledged  before  clerk  until  the  13th  day 
of  July,  1917,  and  recorded  the  18th  day  of 
July,  1917.  The  plaintiffs  contend  that  the 
sale  was  not  properly  advertised,  and  that 
the  right  to  sell  was  barred  at  the  time  of 
the  sale  by  the  ten  and  three  year  statute 
of  limitations. 

At  the  conolusion  of  the  evidence  his 
honor  rendered  judgment  of  nonsuit  and 
the  plaintiffs  excepted  and  appealed. 

Winborne  &  Winborne,  of  Murfreesboro, 
for  appellants.  John  E.  Vann,  of  Winton, 
and  Midyette  &  Biurgwyn,  of  Woodland,  for 
appellees. 

ALLEN,  J.  The  objections  to  the  yalidity 
of  the  sale,  made  under  the  power  contained 
in  the  mortgage  of  1898,  are:  (1)  That  the 
sale  was  not  properly  advertised;  (2)  that 
Mary  and  Elizabeth^  who  signed  the  mortr 
gage,  were  sureties,  and  that  the  right  to 
sell  as  to  them  was  barred  by  the  three 
years  statute  at  the  time  of  the  sale;  (3) 
that  the  right  to  sell  was  barred  at  the  time 
of  the  sale  as  to  all  the  parties  by  the  stat- 
ute of  10  years. 

1.  The  notortgage  does  not  state  where  the 
notices  of  sale  shall  be  posted  or  at  how 
many  places.  It  simply  authorizes  a  sale 
at  the  courthouse  door  in  Hertford  county, 
"after  first  advertising  the  same  for  30  days, 
or  as  the  law  directs." 

The  statute  In  force  when  the  mortgage 

was  executed  is  section  1012  of  the  Revisal, 

as  follows: 

"All  property,  real  and  personal,  sold  under 
the  terms  of  any  mortgage  or  other  contract, 
express  or  implied,  whether  advertised  in  some 
newspaper  or  otherwise,  shall  be  advertised  by 
posting  a  notice  at  some  conspicuous  place  at 
the  courthouse  door  in  the  county  where  the 
property  is  situated,  such  notice  to  be  posted 
for  at  least  twenty  days  before  the  sale,  unless 
a  shorter  time  be  expressed  in  the  contract," 

[1]  Revisal,  i  641,  requiring  notice  under 
mortgage,  etc.,  for  30  days,  was  not  enacted 
until  1905,  and  it  is  not  retroactive,  as  it  ex- 
pressly says,  "that  no  real  property  shall  be 
sold  under  execution,  deed  in  trust,  mortgage 
or  other  contract  hereafter  executed."  Re- 
visal, I  641,  was  further  amended  by  Acts 
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1909,  c.  705,  by  prescribing  as  to  newspapers 
"once  a  week  for  lour  weeks." 

[2]  Powers  of  sale  in  a  mortgage  are  con- 
tractual, and,  as  there  are  many  opportuni- 
ties for  oppression,  courts  of  equity  are  dis- 
posed to  scrutinize  them,  and  to  hold  the 
mortgagee  to  the  letter  of  the  contract  It 
fs  essential  to  the  validity  of  a  sale  under  a 
power  to  comply  fully  with  the  requirem=ents 
as  to  giving  notice  of  the  sale.  Eubanks  v. 
Becton,  158  N.  C.  234.  73  S.  E.  1009. 

This  Is  the  rule,  but  In  Its  enforcement — 

"the  presumption  of  law  is  in  favor  of  the  regu- 
larity in  the  execution  of  the  power  of  sale, 
and  if  there  was  any  failure  to  advertise  prop- 
erly, the  burden  was  on  defendant  [here  on 
Slaintiffs}  to  show  it*'  Cawfield  v.  Owens,  120 
r.  O.  288,  40  S.  E.  62:  Troxler  v.  Gant,  173 
N.  C.  425.  92  S.  E.  152. 

How  have  the  plalntlfl^  sustained  this 
burden? 

[3]  The  deed  to  the  purchaser  was  Intro- 
duced, and  it  recites  that  the  sale  was  duly 
advertised,  which  recital  is  prima  fade 
evidence  of  Its  correctness  (Lunsford  v. 
Speaks,  112  N.  C.  608,  17  S.  E.  430),  and  in 
addition  the  uncontradicted  evidence  is  that 
the  notice  of  sale  was  posted  at  the  court- 
house door  and  at  three  other  public  places 
In  Hertford  county  for  30  days,  and  pub- 
lished in  a  newspaper  of  the  county  for  four 
weeks. 

[4]  The  only  evidence  tending  to  Impeach 
the  regularity  of  the  advertisement  is  that 
there  was  an  attempt  to  advertise  at  a 
fourth  place  In  the  county,  and  that  the  no- 
tice at  this  place  was  posted  28  days,  ex- 
cluding the  day  of  posting  and  the  day  of 
sale.  It  would  be  a  harsh  rule  to  hold  that 
this  slight  irregularity  would  destroy  the 
title  of  the  purchaser,  if  the  mortgage  re- 
quired the  notices  to  be  posted  at  the  courtp 
house  door  and  four  other  places,  but  it  does 
not  do  so,  and  In  our  opinion  his  honor  held 
correctly  that  an  advertisement  for  30  days 
at  the  courthouse  door  and  three  other 
public  places,  and  a  publication  in  a  pai>er 
for  four  weeks,  was  a  sufficient  compliance 
with  a  provision  in  the  mortgage  to  adver- 
tise "the  same  for  30  days,  or  as  the  law  di- 
rects.** 

[5]  2.  Admitting  that  Mary  and  Elizabeth 
are  sureties,  and  that  an  action  on  the  debt 
would  be  barred  as  to  them  within  three 
years,  it  does  not  follow  that  the  right  to 
foreclose  the  mortgage  in  court  or  under  the 
power  is  barred. 

The  court  said  in  Menzel  v.  Hinton,  132  N. 
C.  662,  44  S.  E.  385,  95  Am.  St  Hep.  647: 

'*It  is  well  settled  that  an  action  upon  the 
debt  may  be  barred  without  affecting  the  right 
to  maintain  an  action  to  foreclose  the  mortgage 
nven  to  secure  it  Capehart  v.  Dettrick,  91  N. 
C.  344.  l^is.  because  the  bar  of  the  statute 
affects  only  the  remedy  and  not  the  right." 

And  upon  this  point  the  court  was  unanl« 
mous ;  Clark,  G.  J.,  saying  In  his  dissenting 
opinion,  **It  is  true  that  the  mortgage  is  not 
necessarily  barred  when  the  debt  is,"  and 


Douglas,  J.,  in  his,  "If  the  note  Is  not  tinder 
seal,  it  may  be  barred  In  three  years,  and 
yet  the  mortgage  securing  it  might  not  be 
barred  in  less  than  ten  years." 

At  the  time  the  mortgage  was  executed 
there  was  no  bar  to  the  execution  of  the 
power  of  sale  (Menzel  v.  Hinton,  supra),  but 
the  General  Assembly  has  changed  the  law 
in  this  particular  by  providing  that  the 
power  of  sale  "shall  become  Inoperative,  and 
no  person  shall  execute  any  such  power, 
when  an  action  to  foreclose  such  mortgage 
or  deed  of  trust  for  the  benefit  of  creditors 
would  be  barred  by  the  statute  of  limita- 
tions" (Rev.  I  1044),  and  Rev.  §  391,  subsec.  3, 
bars  actions  to  foreclose  a  "mortgage  or  deed 
of  trust  unless  comlmenced  "within  10  years 
after  the  forfeiture  of  the  mortgage,  or  after 
the  power  of  sale  became  absolute,  or  within 
ten  years  after  the  last  payment  on  the 
same." 

[6]  It  is  evident  therefore,  that  the  sale 
may  be  made,  although  the  debt  is  barred, 
at  any  time  within  10  years  from  the  last 
payment,  and  as  the  last  payment  was  on 
April  14,  1906,  and  the  date  of  sale  was  on 
April  14,  1916,  the  power  of  sale  was  ex- 
ecuted within  10  years,  applying  the  rule  of 
excluding  the  first  day  and  including  the 
last  Rev.  f  887 ;  Cook  v.  Moon,  95  N.  O.  1 ; 
Id.,  100  N.  C.  294,  6  S.  E.  795,  6  Am.  St  Rep. 
587. 

This  also  disposes  of  the  third  contention 
of  the  plaintiffs. 

Affirmed. 

a75  N.  C.  199) 

TAYLOR  V.  STEWART  et  al.    (No.  180.) 

(Supreme  Cburt  of  North  Carolina.    March  13, 

1918.) 

1.  Trial  «e=s>343--SuFFiciENCY  of  Vbbdiot. 

In  determining  the  sufficiency  of  a  verdict  to 
sustain  a  judgmentj  it  will  be  construed  with 
reference  to  the  trial,  and  a  recourse  to  the 
pleadings  will  be  had  to  determine  the  issuable 
facts  and  ground  on  which  defendant's  liability 
depends. 

2.  Negligence  ^s»142  —  Tobts  of  Chilo  — 
Vebdict  fob  Son  Conclusive  as  to  Fa- 
ther. 

In  an  action  for  wrongful  death  of  plain- 
tiff's intestate,  where  the  right  to  recover  de- 
pended upon  negligence  of  a  father  in  permitting 
his  13  year  old  son  to  drive,  and  on  the  son's 
negligent  driving  of  an  automobile,  a  verdict 
finding  such  death  not  due  to  the  negligence  of 
the  son  is  conclusive  as  to  the  father. 

3.  Municipal  Cobpobations  <3=»706(6)— In- 
jury FBOM  Automobile  —  Negligence  — 
Question  fob  Jubt. 

Although  the  driving  of  an  automobile  up- 
on a  street  by  a  minor  of  13  years  in  violation 
of  the  law  is  negligenee  per  se,  it  is  for  the 
jury  to  determine  if  such  negligence  was  the 
proximate  cause  of  the  injury  or  death. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Calvert,  Judge. 

Action  by  L.  J.  Taylor,  administrator  of 
£>arl  K.  Taylor,  deceased,  against  J.  W.  Stew- 
art and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    No  error. 
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This  Is  an  action  against  the  defendants, 
James  Stewart  and  his  father,  J.  W.  Stewart, 
to  recover  damages  for  wrongful  death.  The 
material  facts  are  stated  In  the  report  of  the 
former  appeal,    172  N.  C.  203,  90  S.  B.  134. 

The  complaint  alleges,  In  substance,  that 
the  Intestate  of  the  plaintiff  was  killed  by  be- 
ing run  over  by  an  automobile  driven  by  the 
defendant  James  Stewart;  that  James  Stew- 
art was  only  13  years  of  age  and  Inexperi- 
enced, and  that  he  was  running  at  a  high  rate 
of  speed;  that  the  father,  J.  W.  Stewart, 
while  not  present  at  the  time  of  the  death 
and  Injury,  had  permitted  and  authorized  his 
son  to  run  the  automobile.  The  defendants 
denied  that  there  was  any  negligence,  and 
also  denied  that  the  death  of  the  Intestate 
was  caused  by  the  automobile. 

The  jury  returned  the  following  verdict: 

(1)  Was  the  plaintifiTs  intestate  killed  by  the 
negligence  of  the  defendant  James  Stewart  as 
allecred  ?    Answer  *  N'o 

(2)  Was  the  plaintiff's  intestate  killed  by  the 
negligence  of  the  defendant  J.  W.  Stewart  as  al- 
leged ? 

(3)  Did  Jx  J.  Taylor,  the  father,  and  Mrs.  L. 
J.  Taylor,  the  mother,  of  plaintiff's  intestate, 
by  their  own  negligence  contribute  to  the  death 
of  said  intestate?    Answer:  No. 

(4)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover? 

His  honor  rendered  judgment  upon  the  ver- 
dict in  favor  of  both  of  the  defendants,  and 
the  plaintiff  excepted  and  appealed,  contend- 
ing that  the  verdict  does  not  support  a  judg- 
ment In  favor  of  the  defendant  J.  W.  Stew- 
art. Neither  the  evidence  nor  the  charge 
of  the  court  Is  sent  up  as  a  part  of  the  record. 

O.  L.  Abernethy,  EL  M.  Green,  and  W^  D, 
Mclver,  all  of  New  Bern,  for  appellant. 
Moore  &  Dunn,  D.  L.  W)ard,  and  Ward  & 
Ward,  all  of  New  Bern,  for  appellees. 


ALLEN,  J.  [1,  2]  The  verdict  of  the  jury 
must  be  construed  with  reference. to  the  trial 
(Kearney  v.  Railroad,  158  N.  C.  532,  74  S.  E. 
593),  and  it  Is  permissible  and  proper  to  ex- 
amine the  pleadings  for  the  puri)ose  of  ascer- 
taining the  Issuable  facts  and  the  ground  on 
which  the  liability  of  the  defendants  depend, 
and  when  we  do  so,  It  Is  apparent  that  the 
right  to  recover  against  the  defendant  J.  W. 
Stewart  Is  dependent  on  the  negligence  of  his 
son  James  who  was  driving  the  automobile 
at  the  time  of  the  Injury  and  death.  The 
plaintiff,  in  effect,  alleges  that  the  death  of 
his  Intestate  was  caused  by  the  negligent  act 
of  James,  and  that  the  father  Is  responsible 
because  he  permitted  or  authorized  his  son  to 
run  the  automobile,  and  as  thus  understood, 
the  finding  upon  the  first  issue  is  determina- 
tive of  the  right  to  recover  against  both  de- 
fendants. 

[3]  This  Is  the  conclusion  reached  on  the 
former  appeal  In  this  action,  where  the  court, 
before  discussing  the  liability  of  the  father 


upon  the  ground  that  he  had  authorized  the 

act  of  the  son,  says: 

^'Taking  all  of  these  circumstances  into  consid- 
eration, the  question  of  proximate  cause  must 
be  submitted  to  the  jury.  If  they  should  find 
that  death  of  the  plaintiff's  intestate  was  an  un- 
avoidable accident,  which  a  prudent  chauffeur, 
authorized  by  law  to  run  a  machine,  could  not 
by  the  exercise  of  reasonable  care  have  avoided, 
then  the  defendants  were  not  liable;  but  if 
they  should  find  from  all  the  evidence  that  the 
proximate  cause  of  the  intestate's  death  was  the 
fast  driving  and  lack  of  attention  and  due  care 
upon  the  part  of  the  13  year  old  boy,  driving 
the  machine  in  violation  of  law,  then  he  would 
be  Uable." 

No  error. 


(176  N.  C.  201} 

KILPATRICK  V.  KINSTON  MFG.  CO. 

(No.  218.) 

(Supreme  Court  of  North  Carolina.    March  13, 

1918.) 

1.  Master  and  Servant  ^=»265(8)  —  Injubt 
TO  Sebvant— Res  Ipsa  Loquitur. 

Where,  upon  the  question  of  negligence  of 
defendant  using  slides,  rones,  and  tipples  in 
handling  slabs,  a  showing  is  made  that  they 
were  under  defendant's  management,  and  the 
accident  injuring  the  servant  such  as  does  not 
ordinarily  happen  when  those  in  control  use 
proper  care,  a  prima  facie  case  of  negligence 
is-  made,  which  defendant  must  explain; 

2.  TBiAii  ^=»33  —  Reception  of  Evidence  — 
Pbima  Facie  Showing. 

When  the  injured  servant  has  established  a 
prima  facie  case  against  the  master,  he  need 
not  Stop  there,  but  may  by  other  proof  partic- 
ularize the  negligent  act. 

3.  Masteb  and  Servant  ^=»278(12)— Injxtbt 
to  Sebvaj?t— Weight  and  Sufficiency  of 
Evidence  to  Support  Finding  of  Neglj- 
gence. 

Evidence  that  a  rope  was  weak,  had  broken 
before,  and  on  this  occasion  broke  without 
warning  permitting  movement  of  tipple  and  fall- 
ing of  blocks  down  slide  at  foot  of  wnich  a  serv- 
ant was  working,  injuring  him,  held  sufficient 
to  support  a  finding  of  master's  negligence. 

4.  Master  and  Servant  «=>294(2)— Injubt 
TO  Servant  —  Instructions  —  Nbglxoekob 
OF  Feixow  Servant. 

An  instruction  that  servant  was  not  enti- 
tled to  recover  for  any  negligence  of  a  fellow 
servant  sufficiently  presented  the  law  as  to  fel- 
low servants. 

5.  Appeal  and  Error  <g=»882(12)— Estoppki. 
—Instructions. 

An  instruction  on  law  of  fellow  servants  in 
substantial  language  of  requested  charge  by  de- 
fendant cannot  be  complained  of  by  him. 

6.  Trial  <0=»296(4,  5)  —  Instructions  —  Con- 
tributory Negligence. 

Where,  in  an  action  for  injury  to  a  servant, 
the  charge  considered  as  a  whole  gave  correct 
instructions  on  contributory  negligence,  and  as 
favorable  to  the  master  as  it  had  the  right  to 
expect,  it  cannot  complain. 

7.  Trial  <S=»29G(9)— Instructions— Contbib- 
UTOBY  Negligence. 

Statement  of  court  after  giving  requested 
charge  that  the  master  would  not  be  liable  for 
any  damage  due  to  the  negligent  failure  of  serv- 
ant to  care  for  his  injured  foot,  "that  might  be 
so  if  the  evidence  warranted  the  conclusion," 
was  not  an  expression  of  opinion  where  the  rest 
of  the  charge  made  it  evident  that  the  court 
was  merely  stating  the  contentions  of  the  par* 
ties  and  giving  the  law  as  to  each. 
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&  Damagss   ^=:>100  ^  Psbqonal  Injubt  — 
Mkabubk. 
For  partial  loss  of  earning  capacity,  a  per- 
aon  is  only  entitled  to  present  value  of  his  di- 
minished earning  power  in  the  future. 

Appeal  from  Superior  Court,  Lenoir  Coxin- 
ty;   Stacy,  Judge. 

Action  by  Kora  Kllpatrlck,  as  next  friend 
of  Bert  Brown,  a  minor,  against  the  Kin- 
eton  Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Plaintiff,  about  15  years  old,  was  employed 
by  the  defendant  to  handle  blocks  and  slabs 
at  its  mill,  and  especially,  at  the  end  of  a  slab 
and  blodc  slide,  to  assist  in  placing  the  blocks 
and  slabs  on  the  railroad  cars.  The  slide  was 
between  50  and  70  f^t  long,  and  at  tl^ie  high- 
est point  was  30  feet  from  the  ground,  and 
the  base  was  40  feet,  the  slide  being  triangu- 
lar in  shape.  At  the  top  of  the  slide  there 
was  a  **tipple,"  which  was  swung  to  it  and 
controlled  by  a  rope,  for  the  purpose  of  dis^ 
charging  to  the  ground  at  that  point  such 
blocks  and  slabs  as  .were  not  required  for 
loading  the  cars,  or  when  the  hands  were 
loading  cars  at  the  other  end  of  the  slide. 
While  plaintiff  was  engaged  with  others  in 
loading  cars  with  the  slabs  and  blocks  col- 
lected at  the  lower  end  of  the  slide,  the  tip- 
ple at  the  upper  end  was  moved  and  placed 
BO  that.  Instead  of  performing  Its  ordinary 
function,  it  turned  the  blocks  and  slabs  into 
the  slide,  unexpectedly  to  the  plaintiff,  and 
lie  was  seriously  and  i)ermanently  injured 
in  his  foot.  He  alleges  further  that  this  in- 
Jury  was  caused  by  the  negligence  of  the  de- 
fendant In  not  securing  the  tipple  with  a 
sufficient  rope  to  hold  it  In  Its  proper  posi- 
.tion,  or  in  using  a  rope  for  that  purpose  which 
was  defective  and  knotted  having  broken 
before,  and  being  unfit  to  keep  the  tipple  In 
Its  proper  place  so  that  it  would  not  dis- 
charge blocks  and  slabs  in  the  slide,  and 
thereby  injure  the  employ^  who  were  work- 
ing at  its  lower  end. 

The  defendant  denies  the  negligence,  and 
avers  that  the  device  by  which  the  blocks  or 
slabs  were  dropped  to  the  ground  was  a 
simple  one,  and  its  operations  well  known 
to  and  easily  understood  by  the  plaintiff, 
and  that  if  he  was  Injured  while  engaged  in 
this  work.  It  was  the  result  of  his  own  in- 
attention and  neglect,  there  beii)g  no  danger 
in  doing  the  work  provided  ordinary  precau- 
tion is  taken  by  the  employ^  for  his  safety; 
that  he  was  properly  instructed  as  to  the 
method  of  doing  the  work  in  safety,  and  was* 
reqnlred  to  stand  away  from  the  slide  until 
all  the  blocks  had  dropped  from  It,  and  were 
piled  on  the  ground,  or  on  the  car,  and  then  to 
place  them  in  position,  his  duty  being  to  pick 
up  the  blocks  and  slabs  and  put  them  in  an- 
other place. 

Upon  the  allegations  thus  made  and  de- 
nied, Issues  were  submitted  to  the  jury,  and 
answered  in  favor  of  the  plaintiff,  the  jury 


assessing  his  damages  at  $1,000.   The  defend- 
ant appealed  from  the  judgment 

Cowper  &  Whltaker  and  J.  Ix  Hamme,  all 
of  Kinston,  for  appellant  J.  F.  Liles  and 
Q.  G.  Moore,  both  of  Kinston,  for  appellee. 

WALKEB,  J.  (after  stating  the  facts  as 
above).  [1,2]  We  cannot  see  anythipg  in 
this  case  to  distinguish  it  from  the  many  of 
a  like  kind  decided  by  this  court  regarding 
the  law  of  negligence  as  bearing  upon  the 
respective  and  reciprocal  duties  and  obliga- 
tions of  master  and  servant.  The  real  ques- 
tion in  the  case  is  whether  the  plaintiff  was 
Injured  by  the  negligence  of  the  defendant 
In  furnishing  him  with  a  machine  or  appli- 
ance which  was  unfit  for  the  reasonably  safe 
performance  of  his  task  by  reason  of  some 
defect  in  a  part  of  the  apparatus.  There  Is- 
evidence  from  which  the  jury  could  infer  that 
if  the  slide  had  been  in  proper  condition  the 
work  would  not  have  been  hazardous,  and  if 
due  care,  which  is  ordinary  care,  had  been 
exercised  by  the  defendant  the  injury  would 
not  have  resulted,  and  this  brings  the  case 
fairly  within  the  rule  stated  in  Oochran  v. 
Mills  Co.<  169  N.  C.  63,  85  S.  E.  152,  as  fol- 
lows: 

''When  a  tiling  which  causes  Injury  is  shown 
to  be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who 
have  control  of  it  use  the  proper  care,  it  fur- 
nishes evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose 
from  want  of  such  care,'*  citing  numerous  cases. 

This  rule  must  not  be  supposed  to  require 
that  plaintiff,  or  the  party,  alleging  negli- 
gence In  the  construction  of  a  machine  at 
which  he  is  employed  to  work,  must  rely  al- 
together, upon  this  prima  facie  showing  by 
him  of  negligence,  for  he  may  resort  to  oth- 
er proof  for  the  purpose  of  particularizing 
the  negligent  act,  and  Informing  the  jury  as 
to  the  special  cause  of  his  injury.  This  has 
frequently  been  done,  and  the  right  to  make 
such  proof  cannot  now  be  questioned. 

[3]  It  would  seem  in  this  case  that  the 
negligent  act  of  the  defendant  which  caused 
the  injury  was  the  failure  to  have  the  slide 
In  proper  condition,  and  to  secure  the  tip- 
ple, or  tilt,  by  a  rope  sufficiently  strong  to 
prevent  the  blocks  and  slabs  from  being 
thrown  into  the  slide  at  any  unexpected 
time.  The  plaintiff  contended,  upon  the  evi- 
dence, that  the  rope  was  weak  and  had  been 
broken  before,  so  that  it  had  knots  in  it,  and 
that  on  this  occasion  it  broke,  while  he  was 
at  the  other  end  of  the  tilt,  and  he  was  in- 
jured by  the  descending  blocks,  without  any 
fault  on  his  part.  Defendant  denies  that  It 
was  negligent,  and  alleges  that  it  was  the 
duty  of  plaintiff  to  tie  the  rope  and  so  fas- 
ten the  tilt  as  to  prevent  blocks  from  being 
thrown  from  it  down  the  slide,  and  that 
plaintiff  failed  to  perform  this  duty,  and  al- 
so failed  to  occupy  a  position  of  safety,  as 


otber  eases  see  same  topfc  nrid  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


170 


05  SOUTHEASTERN  REPORTER 


(N.O. 


he  had  been  instructed  to  do,  while  perform- 
ing his  work. 

[4-7]  With  respect  to  these  contentions,  the 
court  charged  the  jury  fully  and  correctly 
as  to  the  law  arising  thereon,  and  the  Jury 
have  found,  therefore,  that  the  injury  was  not 
due  to  the  fault  of  the  plaintiff  in  failing 
to  properly  tie  the  rope  to  tlie  tilt,  but  to  the 
fault  of  the  defendant  in  using,  for  the  pur- 
pose of  securing  the  tilt  in  its  right  place,  a 
defective  and  unsafe  rope,  and  further  that 
plaintiff  was  not  guilty  of  negligence,  in  that 
he  disregarded  instructions  as  to  the  manner 
in  which  he  should  perform  his  work,  and 
the  court  sufficiently  stated  to  the  jury  the 
law  as  to  any  negligence  on  the  part  of 
Claude  Moore,  plaintiff's  fellow  servant,  for 
he  told  the  jury  that  "plaintiff  was  not  en- 
titled to  recover  for  any  negligence  of  his 
fellow  servant,"  and,  besides,  the  instruction 
was  a  substantial  response  to  defendant's  re- 
quest, and  almost  in  its  very  language.  The 
court  also  gave  proper  instructions  as  to 
plaintiff's  contributory  negligence,  and  all 
these  instructions  were  certainly  as  favor- 
able to  the  defendant  as  it  had  the  right  to 
expect  that  they  would  be,  or  should  have 
been.  The  charge  must  be  taken  as  a  whole 
and  so  construed,  and  it  is  not  permissible  to 
select  certain  detached  portions  of  it  and 
assign  error,  but  we  should  consider  those 
parts,  in  connection  with  others  which  pre- 
cede and  follow  it,  or  the  context,  and  this 
is  true,  both  as  to  the  cause  of  action  and 
the  damages.  In  a  case  of  negligence.  We 
have  examined  the  charge  of  the  court  with 
care,  and  find  that  the  law  arising  upon  the 
evidence  was  fairly  and  fully  explained  to 
the  jury.  In  regard  to  the  aggravation  of 
the  injury  by  plaintiff's  neglect  In  the  treat- 
ment of  his  wound,  and  his  failure  to  call  in 
a  physician  sooner  than  he  did,  the  court 
charged  the  jury  exactly  in  response  to  the 
defendant's  request,  and  instructed  the  jury 
that  for  any  excess  of  injury  or  suffering 
caused  by  such  neglect  on  his  part,  he  could 
not  recover  any  damages.  This  is  the  lan- 
guage of  the  court: 

**The  defendant  asks  me  to  instruct  you  that 
if  you  should  find  from  this  evidence  that  the 
plaintiff,  by  reason  of  his  own  carelessness, 
caused  his  injury  to  be  greater  than  it  would 
have  been  had  he  exercised  proper  care  in  look- 
ing after  it,  then  he  would  not  be  entitled  to 
recover  for  any  damage  which  was  due  to  his 
negligent  failure  to  take  care  of  his  own  foot 
That  might  be  so  if  the  evidence  warranted  that 
conclusion.  The  plaintiff  says  that  it  does  not ; 
the  defendant  says  that  it  does.  If  you  find 
as  a  fact  from  this  evidence  that  the  plaintiff 
by  his  own  negligence  caused  the  injury  to  be 
greater  than  it  would  have  been  but  for  his 
negligence,  then  you  would  not  allow  him  any- 
thing for  whatever  additional  damages  he  has 
sustained  by  reason  of  his  own  negligence." 

The  court  then  stated  the  contentions  of  the 
parties  with  respect  to  this  matter,  and  ex- 
plained the  bearing  of  the  evidence  upon  It, 
and  left  it  with  the  jury  to  determine  the  facts. 
The  instruction  was  a  full  compliance  with 


the  law.  The  expression,  "that  might  be  so  if 
the  evidence  warranted  the  conclusion," 
which  follows  the  Instruction  given  at  de- 
fendant's request,  most  evidently  meant  that 
the  plaintiff  could  not  recover  for  any  part 
of  the  injury  or  suffering  caused  by  his  own 
neglect,  and  if  the  jury  found,  upon  the  evi- 
dence, that  a  part  of  it  was  so  caused,  they 
should  not  allow  anything  for  it,  and  the 
meaning  is  made  perfectly  clear  when  we 
consider  what  immediately  follows,  viz.  "the 
plaintiff  says  that  it  does  not  warrant  it, 
while  defendant  says  that  it  does,"  and  the 
court  then  proceeds  to  explain  the  conten- 
tions of  the  parties,  so  that  the  jury  might 
find  the  fact  according  to  the  evidence. ' 
There  was  no  expression  of  opinion  and  no 
statement  by  the  court  that  there  was  no 
evidence  which  would  support  defendant's 
contention  as  to  this  phase  of  the  damages. 
The  assignment  of  error  closes  with  the 
word  "conclusion"  in  the  foregoing  quotation 
from  the  charge,  and  if  this  was  all  thai 
was  said  by  the  learned  judge,  there  might 
be  some  ground  for  criticism,  but  it  was  not. 
and  this  shows  the  necessity  for  examining, 
the  charge',  not  disconnectedly  but  as  n 
whole,  or,  at  least,  the  whole  of  what  was 
said  regarding  any  special  phase  of  the  cas(> 
or  the  law.  In  this  instance,  the  judge  prop- 
erly arrayed  the  contentions,  and  gave  to 
each  party  the  benefit  of  full  and  correct  In- 
structions in  regard  to  them,  both  upon  tho 
evidence  and  the  law,  and  the  jury  have 
found  the  facts  against  the  defendant 

[8]  The  instruction  as  to  the  method  of 
assessing  the  amount  of  damages,  that  is,  by 
estimating  the  amount  of  his  diminished 
earning  capacity,  etc.,  as  of  the  present  time, 
was  in  strict  accordance  vrtth  the  rule  as 
stated  in  Fry  v.  Railroad  Co.,  159  N.  C.  357, 
74  S.  E.  971,  The  other  exceptions  are  with- 
out merit,  as  the  evidence  admitted  was  com- 
petent 

The  motion  for  a  new  trial  because  of  new- 
ly discovered  evidence  Is  denied.  Johnson  v. 
Railroad  Co.,  163  N.  C.  431,  453,  79  S.  E. 
690,  Ann.  Cas.  1915B,  598. 

No  error. 


(176  N.  C.  190) 

ALLEN  et  al.  v.  PARKER  et  al.    (Na  220.) 

(Supreme  Court  of  North  Carolina.    March  13, 

1918.) 

1.  Mandamus  ^=»116  —  Draiwagb  Assess- 
ments. 

Mandamus  will  issue  to  compel  drainage 
commissioners  to  levy  an  assessment  to  pay^  a 
judgment  against  the  district,  although  no  dis- 
trict bonds  had  been  issued  for  that  purpose. 

2.  Drains  ^=>20  —  Dbainaoe  Distbict  —  Ac- 
tion Against. 

An  action  against  individual  drainage  com- 
missioners and  a  board  of  drainage  commission- 
ers held  an  action  against  the  drainage  corpora- 
tion, where  the  pleadings  admitted  the  board 
of  drainage  commissioners  was  a  corporation. 
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8.  Judgment  ^=»619  —  Conclusivenesb  — » 
Mandamus  Pboceedings. 
In  mandamus  proceedings  to  compel  drain- 
age commissioners  to  levy  an  assessment  to  pay 
a  judgment  against  the  district,  the  commission- 
ers are  estopped  to  set  up  defenses  which  might 
have  been  raised  in  the  action  culminating  in 
the  judgment  sought  to  be  enforced. - 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;   Stacy,  Judge. 

Mandamus  proceedings  by  W.  K.  Allen  and 
others  against  G.  B.  D.  Parker,  N.  H.  Wil- 
liams, and  O.  W.  Quinn,  and  the  Board  of 
Drainage  Commissioners  of  Muddy  Creek 
Drainage  District  Judgment  for  plaintiffs, 
and  defendants  api)eal.    Affirmed. 

This  was  an  action  by  the  plalntiifs,  drain- 
age engineers,  who  performed  services  and 
incurred  necessary  expenses  for  the  defend- 
ant corporation  both  before  and  after  its  or- 
ganization. These  services  were  necessary  to 
the  establishment  of  said  district  before  the 
prayer  of  the  landowners  could  be  granted 
by  the  court  creating  the  district  The  plain- 
tiffs have  obtained  judgment  for  the  sums 
due  them,  but  the  corporation  commissioners 
und  the  owners  of  the  land  In  said  district 
have  failed  and  refused  to  pay  such  judg- 
ment 

This  proceeding  Is  for  a  mandamus  to  com- 
pel the  drainage  commissioners  to  levy  an 
assessment  upon  the  lands  in  said  district 
for  that  purpose.  The  court  signed  judg- 
ment of  mandamus  and  the  defendants  ap- 
pealed. 

E.  K.  Bryan,  of  Wilmington,  for  appel- 
lants. Stevens  &  Beasley,  of  Warsaw,  and 
C.  D.  Weeks,  of  Wilmington,  for  appellees. 

CLARK,  C.  J.  [1]  The  court  properly  di- 
rected a  mandamus  to  Issue  to  the  drainage 
commissioners  to  levy  an  assessment  upon  the 
lands  In  said  district  to  pay  off  the  judgment 
due  the  plalntlfTs.  The  judgment  having 
been  rendered  against  the  commissioners  of 
said  drainage  district,  it  is  not  an  open  ques- 
tion that  It  Is  an  obligation  of  said  district 
and  the  proper  method  Is  to  compel  the  levy 
of  an  assessment  to  pay  off  the  judgment 

Had  these  expenses  been  incurred  for  the 
formation  of  a  district  whose  organization 
was  not  completed.  It  may  be  that  the  plaln- 
tilTs  would  have  been  restricted  to  the  peti- 
tioners at  whose  instance  they  had  done  the 
work.  But  in  this  case  the  proceeding  even- 
tuated in  the  organization  of  the  corporation, 
and,  further,  there  has  been  a  judgment  ren- 
dered against  said  corporation  for  the  in- 
debtedness. The  defendants  put  up  the  de- 
fense that  they  have  not  directed  the  Issu- 
ance of  bonds  whereby  money  can  be  raised 
for  such  purpose.  It  is  not  necessary  that 
such  bonds  should  be  issued.  That  is  a  mat- 
ter for  the  corporation,  but  If  It  does  not 
choose  to  issue  the  bonds  it  is  open  to  the 
plaintiffs  to  proceed  to  have  an  assessment 
ordered  upon   the  lands  in  said  district  to  i 


raise  a  fund  for  the  payment  of  this  judg- 
ment 

[2J  The  corporation  is  a  i^rty  defendant  to 
the  judgment  and  also  to  this  proceeding. 
The  summons  is  against  G.  B.  D.  Parker,  N. 
H.  Williams,  and  O.  W.  Quinn,  and  the  board 
of  drainage  commissioners  of  Muddy  Creek 
drainage  district  Paragraph  2  of  the  com- 
plaint avers  that: 

The  "board  of  drainage  commissioners  of  Mud- 
dy Creek  drainage  district  is  a  corporation  duly 
created,  organized,  and  existing  under  and  by 
virtue  of  the  drainage  law  of  the  state  of  North 
Carolina,  and  that  G.  B,  D.  Parker,  N.  H.  Wil- 
liams, and  O.  W.  Quinn  are  the  duly  elected 
and  appointed  drainage  commissioners  of  said 
drainage  district." 

This  allegation  is  made  and  admitted  in 
the  answer  to  the  action  in  which  the  judg- 
ment was  obtained,  and  also  in  this  proceed- 
ing for  a  mandamus.  The  corporation  is  a 
defendant    Jones  v.  Com'rs,  85  N.  C.  278. 

[3]  The  court  found  the  facts  and  properly 
held  that  the  defendants  are  estopped  in  this 
proceeding  to  set  up  any  defense  which  might 
have  been  raised  in  the  action  in  which  judg- 
ment on  the  Indebtedness  was  rendered,  and 
that  the  lands  in  said  district  are  subject  to 
an  assessment  for  the  payment  of  said  in- 
debtedness, and  ordered  that  the  drainage 
commissioners  should  levy  and  cause  to  be 
collected  a  sufficient  assessment  upon  the 
lands  within  the  bounds  of  said  district  for 
the  payment  of  the  judgment 

Affirmed. 


(175  N.  C.  787) 

STATE  V.  FAULKNER.     (No.  89.) 

(Supreme  Court  of  North  Carolina.     March  6, 

1918.) 

1.  Crikinal  Law  ^=s>1110(8)  —  Appeait-Sbt- 
TLTNO  Case— Certiorari. 

Although  a  letter  of  a  judge  states  that  he 
does  not  think  the  statement  of  the  evidence  is 
correct,  where  it  also  states,  "I  can't  remember 
the  facts  fully,"  and  does  not  state  that  he 
would  change  the  case  if  referred  to  him,  and 
it  appears  the  stenographer's  notes  are  lost,  a 
motion  for  certiorari  to  settle  the  case  wiU  be 
denied. 

2.  Agriculture  €s=>7— Cotton  Seed  Meal- 
Sale— Statutes— *  *Broker.  '  • 

Revisal  1005,  §  3958,  forbidding  the  sale  or 
offering  for  sale  of  cotton  seed  meal  containing 
less  than  7%  per  cent,  ammonia,  does  not  apply 
to  a  broker  wno  takes  an  order  and  sends  it  to 
be  filled,  because  a  "broker"  is  merely  one  who 
brings  others  together  to  deal  and  does  not  see 
or  handle  the  goods. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Brok- 
er.] 

Appeal  from  Superior  Ck>urt,  Wayne 
County;    (3ox,  Judge. 

A.  W.  Faulkner  was  convicted  of  selling 
cotton  seed  meal  containing  less  than  7% 
per  cent,  ammonia,  and  he  appeals.  New 
trial. 

This  is  sji  indictment  under  section  3814 
of  the  Revisal,  the  charge  being  that  the 
defendant  sold  cotton  and  meal  containing 
less  than  7%  per  cent  of  ammonia. 
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The  evidence,  which  Is  agreed  upon,  Is 
In  substance  as  follows: 

That  the  defendant,  A.  W.  Faulkner,  who 
Is  a  duly  licensed  broker  In  Goldsboro, 
Wayne  county,  N.  0.,  sold,  as  broker,  to  J. 
R.  Jones,  of  the  firm  of  Jones  &  Kornegay, 
on  October  10,  1916,  60  tons  of  prime  cotton 
seed  meal  7%  per  cent.,  North  Carolina 
tags.  That  the  said  J.  R.  Jones  had  bought 
for  a  considerable  length  of  time  other  mer- 
chandise from  the  defendant,  A.  W.  Faulk- 
ner, and  well  knew  that  he  was  a  mer- 
chandise broker,  and  that  the  defendant, 
while  In  Mt  Olive,  had  a  conversation  with 
J.  R  Jones,  of  the  firm  of  Jones  &  Korne- 
gay,  and  stated  to  the  said  Jones  that  he 
thought  he  could  give  him  a  good  price  on 
cotton  seed  meal.  That  said  Jones  stated 
to  him  that  he  would  give  so  much  per  ton 
for  prime  7%  per  cent,  cotton  seed  meal. 
North  Carolina  tags,  and  the  defendant, 
Faulkner,  told  him  that  he  would  wire  and 
see  if  he  could  secure  this  price.  That  the 
defendant  Faulkner,  did  wire  to  W.  Newton 
Smith,  of  Baltinkore,  Md.,  submitting  to 
him  the  offer  made  by  the  said  John  R. 
Jones,  which  offer  was  accepted  by  the 
said  W.  Newton  Smith,  and  the  defendant 
notified  Jones  &  Komegay  of  the  confirma- 
tion of  the  order  and  mailed  to  Jones  & 
Kornegay  sales  ticket  for  the  goods  in  the 
following  words  and  figures,  to  wit: 

"Goldsboro,  N.  C,  Oct  10,  '16.  W.  Newton 
Smith,  Baltimore,  Md.:  Book  Jones  Kornegay 
Co..  Mt  Olive,  N.  C,  60  tons  7%  per  cent  C. 
S.  Meal,  N.  0.  tags.,  Nov.,  Dec,  Jany.  shipts. 
Confirmed:    A.  W.  Faulkner.    Sold  by  phone." 

The  defendant  was  acting  purely  as  a  Bro- 
ker in  bringing  the  parties  together  upon 
this  trade,  and  that  the  defendant  had  no 
meal  of  his  own  nor  any  Interest  In  this 
meal,  but  simply  received  a  brokerage  of  25 
cents  per  ton  for  negotiating  the  sale.  That 
after  the  sale  was  made,  and  before  the  meal 
reached  the  said  Jones  &  Kornegay,  the  said 
W.  Newton  Smith,  of  Baltimore,  Md.,  sent 
North  Carolina  tags  mentioned  In  the  order 
to  Jones  &  Kornegay  by  parcel  post,  the  tags 
to  be  attached  to  the  meal  by  the  said  Jones 
&  Kornegay  upon  Its  arrival.  That  after 
Jones  &  Kornegay  had  received  the  meal  and 
after  a  portion  of  the  meal  had  been  sold  by 
them.  It  was  analyzed  by  the  state  chemist 
and  found  to  contain  less  than  7%  per  cent, 
ammonia,  varying  in  analysis  from  a  small 
per  cent  under  7%  per  cent  to  a  consider- 
able extent  under  7%  per  cent  It  Is  admit- 
ted that  the  defendant  did  not  have  the  meal 
In  his  possession  or  that  he  had  ever  ^een 
the  meal,  and  that  the  same  was  not  billed 
to  the  defendant,  but  was  shipped  and  bill- 
ed direct  to  Jones  &  Komegay.  It  t,  further 
admitted  that  the  defendant  is  a  man  of 
good  character  and  has  been  engaged  in  the 
brokerage  business  for  a  number  of  years. 

His  honor  Instructed  the  Jury  to  'find  the 
defendant  guilty,  If  they  believed  the  evi- 
dence, and  the  defendant  excepted*     There 


was  a  verdict  of  guilty,  and,  from  a  Judg- 
ment imposing  a  fine  of  $25  and  the  costs, 
the  defendant  appealed. 

J.  li.  Barham,  of  Goldsboro,  for  appellant 
Attorney  General  Manning  and  Assistant 
Attorney  General  Sykes,  for  the  State. 

ALLEN,  ^J.  The  Attorney  General,  r^Eh 
resenting  the  state,  concedes  that  the  defend- 
ant Is  entitled  to  a  new  trial  on  the  case  on 
appeal  sent  to  this  court,  to  which  the 
Solicitor  has  agreed;  but  he  contends  that 
the  case  has  not  been  correctly  stated,  and 
he  moves  for  a  certiorari  directed  to  the 
judge,  before  whom  the  action  was  tried,  to 
settle  the  case. 

[1]  In  support  of  the  action,  he  files  a  let- 
ter from  the  Judge  stating  that  he  does'  not 
think  the  statement  of  the  evidence  is  cor^ 
rect,  but  he  says  in  one  place,  '*I  cannot  re- 
member the  facts  fully,'*  and  in  another, 
speaking  of  the  evidence,  'T  cannot  remen> 
her  It*'  He  does  not  state  that  he  would 
change  the  case  if  It  was  referred  to  him, 
but  suggests  th'at  the  notes  of  the  stenog- 
rapher be  sent  to  this  court,  and  a  letter 
from  the  stenographer  Is  filed  In  which 
she  says  that  her  notebook  has  been  lost  In 
a  change  of  offices,  and  that  she  cannot  re- 
produce the  evidence.  In  this  uncertainty, 
and  in  the  absence  of  any  allegation  of 
misconduct  on  the  part  of  the  Solicitor,  the 
difference  between  him  and  the  Judge  being 
one  of  recollection,  we  are  not  inclined  to 
grant  the  motion  of  the  state,  If  we  have 
the  power  to  do  so,  and  especially  so  when 
it  is  stated  in  the  case  on  appeal  that  the 
defendant  is  a  man  of  good  character,  and 
by  the  Judge  in  his  letter  that  the  defend- 
ant was  himself  Imposed  on  in  the  sale  of 
the  meal  by  the  seller. 

In  Barbee  v.  Justice,  138  N.  a  22,  50  S. 

E.  445,  the  court  said  that: 

"It  is  only  when  the  judge  has  settled  the 
case,  in  the  exercise  of  his  proper  jurisdictioii, 
that  upon  affidavit  of  error  therein  and  a  letter 
from  the  judge  that  he  will  correct  it  if  given  the 
opportunity,  the  court  will  give  him  such  op- 
portunity." 

And  In  State  v.  Chaffin,  125  N.  O.  664,  34 
S.  E.  516: 

"The  case  on  appeal  was  agreed  upon  (as  in 
this  case)  by  the  Solicitor  and  the  counsel  for 
the  defendant  Such  being  the  case,  there  is 
no  ground  for  action  by  the  judge  (State  v.  Cam- 
eron, 121  N.  C.  572  [28  S.  B.  139];  Code,  | 
1234) ;  nor  for  a  certiorari  to  correct  the  case 
by  the  judge's  notes  of  the  evidence  on  file; 
nor  .to  permit  the  judge  to  correct  the  case.'* 

The  motion  for  a  certiorari  is  thereforo 
denied,  and  dealing  witli  the  case  as  It  ap- 
I>ears  In  the  record,  we  agree  with  the  At- 
torney General  that  there  Is  error  in  the 
charge  to  the  jury,  and  that  a  new  trial 
must  be  ordered. 

[2]  The  charge  in  the  indictment  is  the 
sale  of  cotton  seed  meal  containing  less 
than  7%  per  cent  of  ammonia. 

The  Revlsal,  |  8958,  forbids  the  sale  of 
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meal  with  less  than  7^  per  cent  of  ammo* 

uia,  and  section  3814  prorides  that: 

"If  any  person  shall  sell  or  offer  for  sale  any 
cotton  seed  meal,  which  has  not  been  inspected 
and  branded  as  required  by  law,  or  shall  sell 
any  cotton  seed  meal  containing  a  less  quantity 
of  ammonia  than  is  authorized  by  law,  or  shall 
violate  any  regulation  or  rule  made  by  the  state 
board  of  agriculture  regulating  the  sale,  inspec- 
tion, branding  or  tagging^  of  cotton  seed  meal, 
he  shall  be  guilty  of  a  misdemeanor." 

The  purpose  of  these  statutes  and  of 
those  following  sectl6n  3958,  imposing  pen- 
alties, is  to  promote  a^culture  by  insuring 
the  sale  of  fertilizers  containing  plant  food 
in  certain  proportions^  and  of  sufficient 
quality  and  quantity,  and  to  protect  those 
who  cultivate  the  soil  from  imposition  and 
fraud.  The  same  persons  who  are  forbid- 
den to  sell  or  to  offer  for  sale,  and  upon 
whom  penalties  are  imposed  by  section  3958 
et  seq.,  are  made  indictable  under  section 
3814,  and  it  has  been  held  in  Johnson  t.  Oar- 
son,  161  N.  C.  373,  77  S.  E.  307,  under  section 
3860,  which  forbids  any  person  from  selling 
or  offering  to  sell  or  removing  any  fertilizer, 
not  having  the  tags  attached  required  by  the 
statute,  that  it  does  not  include  a  farmer  who 
bought  and  removed  such  fertilizers,  and  that 
the  penalties  apply  "to  the  manufacturer  or 
any  one,  either  as  principal  or  agent,  who 
sells  or  offers  to  sell  or  removes." 

The  fact  that  neither  knowledge  of  the  de- 
fect, nor  an  Intent  to  defraud,  is  made  an  ele- 
ment in  the  criminal  offense,  is  strong  rea- 
son for  confining  the  statute  to  the  manu- 
facturer, who  should  be  held  to  have  knowl^ 
edge  of  the  composition  of  the  fertilizer  he 
offers  for  sale,  and  to  the  owner,  not  a  manu- 
facturer, and  his  agent  with  authority  to  sell, 
who  have  the  opportunity  to  test  the  fer- 
tilizer before  they  sell  it.  A  ••sale"  imports  a 
transfer  of  title,  and  one  who  sells  transfers 
the  title.  It  is  defined  to  be  *'the  transfer  of 
the  property  in  a  thing  for  a  price."  35 
Cyc.  25. 

The  defendant,  if  the  evidence  Is  believed, 
had  neither  title  nor  possession,  nor  did  he 
have  any  authority  to  sell  and  transfer  the 
title.  He  was  a  mere  broker,  a  negotiator  be- 
tween the  parties,  who,  as  said  by  Clark,  O. 
J.,  in  Latham  v.  Fields,  160  N.  0.  337,  76  S. 
E.  251,  "does  not  have  possession,  disposal, 
and  control  of  property." 

A  full  and  elaborate  note  to  Walker  7.  Os- 
good, 93  Am.  Dec.  171  et  seq.,  collects  the  au- 
thorities on  the  duties  and  liabilities  of  a 
broker,  and  shows  that  he  does  not  purport 
to  sell  and  transfer  the  title,  that  he  has  no 
authority  to  collect  the  purchase  price,  and 
that  his  duties  consist  in  bringing  the  minds 
of  the  vendor  and  the  vendee  to  one  agree- 
ment. 

The  case  of  People  y.  Morse,  131  Mich.  68, 
90  N.  W.  673,  is  in  point.  In  that  case  the  de- 
fendant was  indicted  under  the  pure-food 
law,  and  the  evidence  tended  to  prove  that 
the  defendant  took  an  order  for  pure  pepper 


to  be  shipped  by  a  wholesale  dealer  at  Chica- 
go to  a  dealer  at  Muskegon,  and  that  the  pep* 
per  when  shipped  was  not  pure.  The  Su- 
preme Court  held  that  the  defendant  was  not 
guilty,  and  said: 

'*The  transaction  in  which  the  order  was  tak- 
en did  not  involve  an  immediate  delivery  of  pep- 
per, then  and  there  present  It  is  not  shown 
that  the  sample,  if  there  was  one,  was  the  same 
as  the  pepper  subsequently  sent,  or  tl^at  it  was 
in  the  least  impure.  If  it  be  conceded  that  the 
agent  acted  in  good  faith—and  we  understand 
that  it  is  not  qnestioned--he  took  an  order  for 
pure  goods,  and  in  doing  that  certainly  commit- 
ted no  offense.  It  is  now  urged  that  the  exigen- 
cies of  the  enforcement  of  this  law  are  such  tnat 
we  should  hold  that  this  innocent  and  lawful 
action  may  be  made  a  crime  by  the  subsequent 
act  of  the  principal,  either  intentional  or  inad- 
vertent, in  departing  from,  instead  of  perform- 
ing, the  contract  which  his  agent  had  Innocently 
made.  We  think  this  is  not  so,  and  we  are  also 
of  the  opinion  that  this  does  not  necessarily  do 
violence  to  section  17.  This  transaction,  as  an 
entirety,  may  have  been  a  sale  of  impure  pepper, 
under  the  statute,  as  to  the  principal,  and  not 
as  to  the  agent.  If  the  order  had  been  taken 
with  knowledge  on  the  part  of  the  agent  of  a 
practice  to  send  impure  pepper  on  such  orders, 
a  different  question  would  be  presented." 

Also,  see  Hall  Baker  Grain  Ca  y.  United 
States,  ld6  Fed.  614, 117  C.  C.  A.  318. 

In  this  case  the  evidence  shows  that  the  de- 
fendant was  &  broker,  that  he  had  neither 
title  nor  possession,  that  he  had  never  seen 
the  cotton  seed,  meal,  that  the  order  he  trans- 
mitted was  for  meal  containing  7^  per  cent 
ammonia,  and  that  the  violatiou  of  the  stat- 
ute was  due  to  the  act  of  the  seller  in  Balti- 
more in  failing  to  ship  according  to  the  terms 
of  the  order,  and  that  this  was  without  the 
knowledge  of  the  defendant  If  tbls  evidence 
is  true,  and  it  does  not  seem  to  be  contradict- 
ed, the  defendant  is  hot  guilty. 

New  triaL 
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(Sapreme  Court  of  North  CarolijuL    March  18> 

1918.) 

1.  AsSIONlfSNTS    FOB    BSNBFIT    OF    CBBDITOBS 
«=»106— PBKFBBBaf  CBS— *  *CON  VBT*'— "TbAWS- 
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Revisal  1905,  i  968,  as  amended  by  Laws 
1909,  c.  918,  requires  a  trustee  under  an  assign- 
ment for  creditors  to  recover  property  confveyed 
or  transferred  for  the  purpose  of  giving  a  pref- 
erence, and  provides  that  a* preference  shall  be 
deemed  to  have  been  given  when  property  has 
been  transferred  or  conveyed  within  four  months 
in  consideration  of  the  payment  of  a  pre-exist- 
ing debt,  when  the  grantee  or  transferee  knew 
or  had  reasonable  ground  to  believe  that  the 
grantor  or  assignor  was  insolvent  Held,  that 
the  word  **convey,"  though  more  usually  refer* 
ring  to  real  estate  and  comprehending  the  |ren- 
eral  methods  by  which  title  thereto  is  acquired, 
may  have  a  more  extended  meaning,  while 
^'transfer*'  applies  to  both  kinds  of  property, 
and  may  be  held  to  include  the  general  methods 
by  which  title  thereto  is  passed  or  interest  there- 
in created,  including  beyond  question  an  exe- 
cuted contract  of  sale. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  ^d  Second  Seiies,  Convey; 
Transfer.] 


&S9Vor  otlier  oases  see  samj  tc^ic  and  K^Y-NUMBEIR  in  all  Key-Numbered  Digests  and  Indexes 
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2.  ASSIONMBNTS  FOB  BENEFIT  OF  CbSDITOBS 
^=»115— PbEFEBENTIAL  TBAN8FEBa--"PBBF- 
EBENCE  " 

Under  Revisal  1005,  S  968,  as  amended  by 
Laws  1909,  c  918,  every  disposition  of  prop- 
erty by  which  a  creditor,  in  consideration  of  an 
existing  debt,  and  within  four  months  of  a 
general  assignment  by  his  debtor,  acquires  title 
to  such  debtor's  property  or  any  interest  there- 
in or  lien  thereon  is  a  wrongful  preference,  if 
he  knew  or  had  reasonable  ground  to  believe 
that  the  grantor  or  assignor  was  insolvent  at 
the  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
ond  Phrases,  First  and  Second  Series,  Prefer- 
ence.] 

3.  Sales  ^=>199— Tbansfeb  of  Title— Neces- 
sity OF  Deliveby. 

Where  there  is  an  executed  contract  of  sale 
having  reference  to  designated  and  specific  pieces 
of  property,  a  present  physical  delivery  is  not 
necessary  to  a  transfer  of  title,  and  it  passes 
according  to  the  intent  of  the  parties  as  ex- 
pressed in  the  contract. 

4.  Sales  «S=»218%— Tbansfeb  of  Title— Pbb- 
sumptionb. 

In  the  absence  of  a  specific  agreement,  the 
presumption  is  that  title  passes  at  the  time 
of  a  purchase  without  a  physical  delivery. 

5.  Assignments  fob  Benefit  of  Cbeditobs 
^=»108  —  "Pbeeebencbs"  —  Knowledge  of 
Obanteb. 

Under  Revisal  1905,  {  968,  as  amended  by 
I^aws  1909,  c.  918,  where  there  was  an  executed 
contract  of  sale  in  oonsMeration  of  an  existing 
debt  several  weeks  before  an  assignment  for  the 
benefit  of  creditors,  if  the  buyer  then  had  no 
knowledge  or  reasonable  belief  pf  the  seller's 
insolvency,  bis  knowledge  or  belief  of  such  in- 
solvency when  the  property  was  subsequently 
delivered  did  not  constitute  the  transaction  a 
preference. 

Appeal  from  Superior  Court,  Lee  CJounty; 
Allen,  Judge. 

Action  by  D.  B.  Teague,  trustee  of  Dixon  & 
Stewart,  against  the  Howard  Grocery  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    New  trial  granted. 

The  action  was  to  recover  certain  personal 
property,  a  buggy  and  harness,  an  automatic 
oil  can,  and  a  safe  or  the  value  thereof,  which 
plaintifr  trustee,  in  a  general  assignment  or 
deed  of  trust  for  creditors  by  Dixon  &  Stew- 
art, alleged  had  been  sold  and  delivered  to  de- 
fendants in  payment  of  an  existent  debt  with- 
in two  weeks  of  the  assignment  and  under 
circumstances  constituting  a  wrongful  prefer- 
ence within  the  meaning  of  the  statute. 

It  was  admitted  that  on  December  2,  1915, 
the  firm  of  Dixon  &  Stewart,  doing  a  general 
retail  business  in  the  county,  made  a  general 
assignment  for  the  benefit  of  creditors,  des- 
ignating plaintiff,  D.  B.  Teague,  as  trustee, 
and  there  was  evidence  on  the  part  of  plain- 
tiff tending  to  show  that,  about  two  weeks 
before  making  said  assignment,  such  firm  bar- 
gained and  sold  to  defendant,  a  corporation 
doing  business  in '  Sanford,  N.  C,  for  an 
existent  debt,  the  personal  property  In  ques- 
tion, and  when  defendant  knew  or  had  rea- 
sonable ground  to  believe  that  the  firm  of 
Dixon  &  Stewart  was  insolvent;  that  said 
property  was  not  delivered  at  the  time  it  was 
bargained  for,  but  the  buggy  and  harness  a 


day  or  two  after  the  sale,  and  the  oil  can 
and  safe  about  ten  days  thereafter,  to  wit» 
on  Friday  before  the  following  Wednesday; 
the  latter  being  the  day  of  the  assignment. 

Defendant  corporation,  admitting  that  it 
had  acquired  title  to  part  of  the  property 
about  two  weeks  before  the  assignment  and 
for  an  existent  debt,  alleged  that  the  same 
was  purchased  and  acquired  by  them  at  the 
time  specified,  in  good  faith  and  for  full  value 
and  without  notice  or  knowledge  or  any  rea- 
son to  believe  that  the  assignees  or  any  of 
them  were  Insolvent  There  was  also  testi- 
mony on  part  of  defendant  permitting  the  In- 
ference that,  as  to  the  buggy  and  harness,  de- 
fendant had  acquired  title  to  that  some  eight 
or  nine  months  prior  to  the  assignment 

•There  was  evidence  on  the  part  of  defend- 
ant tending  to  support  these  averments  of 
their  answer,  and  in  order  to  a  proper  pres- 
entation of  their  position  defendant  company, 
in  apt  time,  tendered  an  issue  as  follows: 

"(1)  Did  the  Howard  Grocery  Company,  at 
the  time  it  purchased  the  propezty  or  any  part 
thereof  described  in  the  complaint  apd  agreed 
to  credit  the  accoimt  of  Dixon  &  Stewart  with 
the  value  thereof,  know  or  have  reasonable 
grounds  to  believe  that  said  firm  was  insolvent  ?'' 

— together  with  two  other  Issues  Identical 
with  the  second  and  third  Issues  submitted  by 
the  court. 

The  first  issue,  as  presented  by  defendant, 
was  refused  by  the  court,  and  the  cause  sub- 
mitted on  issues  as  follows: 

"(1)  Did  the  Howard  Grocery  Company,  at 
the  time  they  received  the  property  or  any 
part  thereof  described  in  the  complaint  and 
agreed  to  credit  the  account  of  Dixon  &  Stew> 
art  with  the  value  thereof,  know  or  have  rea- 
sonable grounds  to  believe  that  said  firm  was  in- 
solvent? 

"(2)  If  a  part,  what  part? 

"(3^  What  was  the  value  of  such  property  wo 
received  with  such  knowledge  or  reasonable 
grounds  of  belief?" 

— the  change  In  the  first  Issue  being  that  his 
honor  substituted  the  ''time  when  the  goods 
were  received  for  the  time  when  the  good» 
were  purchased,*'  as  that  when  the  knowledge 
of  Insolvency  by  the  purchaser  should  affect 
the  result,  and  defendant  excepted. 

In  reference  to  this  first  Issue,  the  court 
charged  the  Jury: 

"That  if  they  found  from  the  evidence  and 
the  greater  weight  thereof  that  at  the  time  th» 
defendant  received  the  articles  from  Dixon  dc 
Stewart  they  knew  or  had  reasonable  ground 
to  believe  that  they  were  insolvent,  they  would 
answer  the  first  issue  'Yes.' " 

And  further: 

"That  there  was  no  sale  until  actual  deliv- 
ery; and  although  the  defendant  may  have 
agreed  to  purchase  the  articles  as  testified,  and 
at  that  time  had  no  knowledge  of  the  seller's 
insolvency  and  no  reasonable  grounds  for  such 
belief,  if  the  jury  ^ould  find  from  the  greater 
weieht  of  the  evidence  that  prior  to  the  delivery 
it  did  acquire  such  knowledge  or  had  such 
reasonable  grounds  for  belief,  they  would  an- 
swer the  first  issue  'Yes.' " 

There  was  a  verdict  for  plaintiff,  assessing: 
value  of  the  property  at  "$125."    Judgment 
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accordingly  and  defendant  excepted  and  ap- 
pealed, assigning  for  error:  (a)  The  substlto- 
tion  of  tbe  first  issue ;  (b)  the  portions  of  the 
charge  excepted  to. 

Hoyle  &  Hoyle,  of  Sanford,  for  appellant 
Teague  &  Teague,  of  Sanf ord,  for  appellee. 

HOKE,  J.  [1  ]  Our  statute  regulating  gen- 
eral assignments  for  creditors  (Uevisal,  f{ 
967,  968,  et  seq.),  as  amended  by  Laws  1909, 
c.  918  (1  Gregory's  Supplement  to  Pell's  Re- 
visal,  pp.  109,  110),  makes  provision,  among 
other  things,  that  it  shall  be  the  duty  of 
trustee,  in  such  cases,  *'to  recover,  for  the 
benefit  of  the  estate,  property  which  may 
have  been  conveyed  by  the  grantor  or  assign- 
or in  fraud  of  his  creditors,  or  which  may 
have  been  conveyed  or  transferred  by  the 
grantor  or  assignor  for  the  purpose  of  giving 
a  preference.  A  preference,  under  this  sec- 
tion, shall  be  deemed  to  have  been  given  when 
property  has  been  transferred  or  conveyed 
within  four  months  next  preceding  the  regis- 
tration of  the  deed  of  trust  or  deed  of  assign- 
ment, in  consideration  of  the  payment  of  a 
pre-existing  debt,  when  the  grantee  or  trans- 
feree of  such  property  knew  or  had  reason- 
able ground  to  believe  that  the  grantor  or  as- 
signor was  insolvent  at  the  time  of  making 
such  conveyance  or  transfer."  The  word 
*'convey"  more  usually  refers  to  real  estate 
"comprehending  the  general  methods  by 
which  title  thereto  is  acquired,*'  but  it  may  be 
of  even  more  extended  meaning.  The  word 
•^transfer,"  applying  to  both  kinds  of  prop- 
erty, may  be  held  to  include  the  general 
methods  by  which  title  thereto  is  passed  or 
interest  therein  created,  including  beyond 
question  an  executed  contract  of  sale.  God- 
win V.  Bank,  145  N.  O.  320,  59  S.  E.  154,  17 
L.  R.  A.  (N.  S.)  935,  approving  the  broad  and 
Inclusive  definition  of  the  term  "transfer," 
contained  in  the  Bankruptcy  Act  (U.  S.  Stat- 
utes at  Large,  vol.  30,  c.  541,  1 1  [V,  S.  Gomp. 
St.  1916,  S  9585]).  Vann  v.  Edwards,  135 
N.  C.  661-668,  47  S.  B.  784,  67  L.  R.  A.  461. 

[2]  And,  on  proper  consideration  of  the 
present  statute,  its  terms,  and  purpose,  it  is 
clear  that  the  Legislature  intended  to  prohibit 
and  avoid,  as  a  wrongful  preference,  any  and 
«very  disposition  of  real  or  personal  property, 
absolute  or  conditional,  by  which  a  creditor, 
in  consideration  of  an  existent  or  antecedent 
debt  and  within  four  months  of  a  general  as- 
signment by  his  debtor,  acquires  title  to 
such  debtor's  property  or  any  interest  therein 
or  lien  thereon,  when  he  knew  or  had  reason- 
able ground  to  believe  that  his  grantor  or 
assignor  was  insolvent  at  the  time  the  trans- 
fer or  conveyance  was  made.  Wooten  v.  Tay- 
lor, 159  N.  0.  604,  76  S.  E.  11. 

[S,  4]  On  the  present  record,  there  are 
facts  in  evidence  tending  to  show  that  this 
transaction  was  an  executed  contract  of  sale, 
having  reference  to  designated  and  specific 
pieces  of  property,  and  If  these  facts  should 


be  accepted  by  the  Jury,  It  is  well  understood 
that  present  physical  delivery  of  the  prop- 
erty is  not  necessary  to  the  transfer  of  the 
title,  but  that  the  same  passes  according  to 
the  intent  of  the  parties  as  expressed  in  the 
contract  between  them,  and,  further,  that,  in 
the  absence  of  specific  agreement  on  the  ques- 
tion, the  presumption  is  that  the  title  passed 
at  the  time  of  the  purchase  and  without  such 
delivery.  Richard8on^  v.  Insurance  Co.,  186 
N.  C.  314,  48  S.  E.  733;  Jenkins  v.  Jarrett, 
70  N.  C.  255;  Tiffany  on  Sales,  pp.  82,  83; 
Benjamin  on  Sales  (7th  Ed.)  p.  728. 

In  the  citation  to  Tiffany,  the  correct  posi- 
tion, in  both  aspects  of  the  matter,  is  tersely 
stated  as  follows: 

"When  there  is  a  contract  of'  sale  of  specific 
goods,  the  property  in  them  is  transferred  at 
such  time  as  the  parties  to  the  contract  intend- 
ed it  to  be  transferred. 

**i2)  When  there  is  a  contract  for  the  sale 
of  specific  goods,  unless  a  different  intention  ap- 
pears, the  property  in  the  goods  passes  to  the 
buyer  when  the  contract  is  made." 

[6]  This  being  true,  and  with  facts  in  evi- 
dence on  the  part  of  the  defendants  tending 
to  3how  an  executed  contract  of  sale  was 
made  between  these  parties  two  or  three 
weeks,  perhaps  more,  before  the  assignment, 
and  with  delivery  of  a  part  some  days  there- 
after, and  of  the  remainder  four  or  five  days 
before  the  assignment,  with  additional  evi- 
dence of  insolvency  disclosed  after  the  trade, 
and  even  evidence  tending  to  show  that  de- 
fendant bought  the  buggy  Und  harness  seven 
or  eight  months  before,  we  are  of  opinion  that 
there  was  errpr  to  defendant's  prejudice  in 
restricting  their  knowledge  of  the  debtor's  in- 
solvency and  their  reasonable  belief  on  that 
subject  to  the  time  when  the  goods  were  ac- 
tually received  by  defendants,  for.  If  they  had 
no  such  knowledge  or  belief  at  the  time  of  ti- 
tle acquired,  the  transaction  would  not  con- 
stitute a  preference  within  the  meaning  and 
purport  of  the  law. 

The  defendants  therefore  are  entitled  to 
have  this  essential  fact  determined  on  an 
appropriate  issue  and  under  a  proper  charge 
concerning  it,  and  to  that  end  a  new  trial 
is  awarded. 

New  trial. 


(175  N.  €.  206) 

MOORE  et  ux.  v.  ROWLAND  LUMBER  CO. 

(No.  221.) 

(Supreine  Court  of  North  Carolina.    March 

13,  1918.) 

1.  Appeal  and  Ebbob  ^s»927(d)~MonoN— 

CONSTBUOnON  OF  EVIDENCB. 

upon  a  motion  for  nonsuit,  the  evidence,  ^ 
under  the  statute,  must  receive  tne  construction 
most  favorable  to  plaintiff. 

2.  Railboads  ^=3>482(2)— Fibes— SuFFiciBivcy 
OF  Evidence. 

Evidence  held  to  sustain  a  verdict  that 
sparks  fell  from  defendant's  engine  on  its  right 
of  way,  causing  a  fire  which  extended  across 
adjoining  land  to  plaintiff's  property,  where  it 
destroyed  timber,  etc. 


^s»For  otlier  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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8.*  Railboads  e3>482(2)— FntB&— Sufficibnct. 

To  sustain  a  verdict  that  sparks  negligent- 
ly permitted  to  escape  from  defendant's  loco- 
motive caused  damage  to  plaintiff's  property, 
the  evidence  must  reasonably  tend  to  show  the 
cause  of  the  fire,  and  not  be  merely  conjectural. 
4.  Appeal  and  Erbob  ^=s»1047(1)— Habmucss 
Ebbos— Evidence. 

In  an  action  for  damage  caused  by  sparks 
escaping  from  defendant's  locomotive,  any  error 
in  rulings  on  evidence  held  harmless,  where  the 
remaining  e«ridence  was  sufficient  to  make  de- 
fendant's liability  a  jury  question. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;   Stacy,  Judge. 

Action  by  John  Moore  and  J.  R  Moore  his 
wife  against  the  Rowland  Lumber  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

The  plaintiffs  brought  this  action  for  the 
purpose  of  recovering  damages  for  the  burn- 
ing of  timber,  and  other  property,  on  their 
land,  which  they  allege  was  caused  by  the 
defendant's  negligence  In  permitting  live 
sparks  or  cinders  to  escape  from  its  engine. 
Defendant  moved,  at  the  close  of  the  testi- 
mony, that  the  action  be  dismissed  for  want 
of  proof,  and  we  therefore  set  out  so  mut*h 
of  the  evidence  as  pertains  to  that  question. 

John  Moore  testified: 

"The  fire  that  burned  a  part  of  this  land  oc- 
curred on  June  24.  1914.  I  had  the  burned  area 
surveyed  by  L.  Middleton;    17  acres.     It  is  a 

Sart  of  the  137-acre  tract;  it  adjoins  L.  M. 
looper  on  the  east  side.  1  am  familiar  with 
the  Cooper  tract  The  defendant  built  a  spur 
tttick  across  the  Cooper  tract,  extending  in  a 
north  imd  south  direction;  a  space  was  cut  out 
about  20  or  25  feet  on  which  to  build  this  spur 
track,  somewhere  near  25  feet;  I  never  did 
measure  it;  the  right  of  way  was  cut  out  about 
25  feet;  the  defendant  went  out  there  to  cut  the 
timber  off;  cut  off  the  stumps  and  laid  the 
track,  put  down  the  cross-ties  and  laid  the  rails 
on  them.  The  right  of  way  had  not  been  burned 
or  raked  off ;  it  was  in  a  foul  condition,  having 
litter,  grass,  ajid  straw  where  the  fire  originat- 
ed on  Mr.  Li,  M.  Cooper's  land.  I  first  neard 
of  the  fire  at  niy  home  about  3  o'clock  in  the 
afternoon,  and  I  went  over  there  right  away. 
The  woods  were  on  fire  when  I  got  there,  and 
burning  right  over  on  the  west  side  of  the  right 
of  way,  towards  my  land;  in  some  places  it  was 
burned  between  the  cross-ties,  and  in  some 
places  burning  in  the  cross-ties.  The  defendant 
was  hauling  timber  across  this  spur  track.  The 
weather  was  pretty  dry  at  that  time.  My  tim- 
ber that  was  burned  was  mostly  long-leaf,  round 
timber,  never  been  boxed;  the  fire  got  over  on 
my  land  from  Mr.  Cooper's  land.  It  burned 
across  the  end  of  Mr.  Cooper's  land  on  to  my 
land  that  lies  immediately  west  of  it.  •  *  • 
I  didn't  go  far  enough  to  see  where  the  fire  was 
burning  when  I  first  got  there;'  it  was  burning 
all  along  the  railroad,  on  the  island  and  in  the 
marsh  next  to  the  railroad  or  pond,  I  call  it,  and 
OQ  the  outside  of  the  branch,  not  in  it." 

Thomas  McGowan  testified: 

**I  know  where  the  Cooper  land  is.  I  remem- 
ber when  this  fire  got  out;  one  day  after  dinner 
before  I  had  got  out  to  work.  I  went  on  the 
front  porch  and  saw  a  smoke.  I  got  the  hands, 
and  one  man  went  with  me  to  the  fire;  when  I 
got  there  it  was  burning  on  both  sides  of  the 
train  road,  and  some  of  the  ties  were  burning; 
'it  was  burning  on  the  L.  M.  Cooper  land.  I 
then  turned  and  went  back  home.  We  were 
sitting  at  the  dinner  table  when  we  heard  the 


train  blow;  I  don't  know  wher^  it  was  when  it 
Mowed;  I  heard  one  blow.  I  won't  say  that 
the  defendant  was  using  the  track  this  day;  I 
hadn't  seen  them.  The  defendant  put  the  track 
down  there  to  haul  timber.  I  have  seen  the 
defendant  using  that  track  and  hauling  logs;  a 
short  time  before  the  fire  I  saw  the  engine  haul- 
ing logs.  I  don't  know  whose  land  they  ^ot  the 
logs  from  that  they  were  hauling  over  this  spur 
track ;  1  won't  say  they  were  using  it  daily.  I 
heard  trains  running  there  practically  every 
day.  I  heard  it  blow  every  aay,  I  reckon.  I 
have  been  on  the  premises  several  times  since 
the  fire.  I  saw  the  bum.  The  woods  are  burn- 
ed on  both  sides  of  the  track  there  a  good  long 
ways;  I  went  to  see  and  the  fire  burned  across 
L.  M.  Cooper's  on  to  mine  and  Mr.  Moore^s 
too;  that  was  the  same  fire.  When  I  heard 
the  train  blow  I  did  not  take  any  notice  of  the 
direction." 

L.  M.  Cooper  testified: 

"A  week  or  more  after  the  fire  I  went  out 
th^re  and  looked  at  the  burned  area  in  the 
marsh;  it  had  burned  a  little  on  both  sides  of 
the  tram  road,  on  the  east  side  was  not  burned 
much.  On  the  west  side  the  further  it  got  from 
the  railroad  the  wider  it  got;  it  was  burned  on 
both  sides  of  the  railroad  up  to  the  cross-ties, 
and  at  the  ends  the  burned  place  was  very 
narrow  at  the  tram  road;  I  suppose  50  or  75 
ynrda.  '^He  fire  occurred  in  June,  1914.  I  did 
not  see  the  smoke." 

W.  B.  Murray  testified: 

"My  land,  the  plaintiffs',  and  Cooper's  join. 
The"  train  of  the  defendant  was  out  there  that 
day.  I  heard  it;  I  may  have  seen  it;  something 
like  the  middle  of  the  day;  I  remember  very 
well  hearing  the  train;  might  have  seen  it.  I 
know  it  was  there;  they  were  hauling  logs  off 
of  my  land  across  this  spur  track.  Don't  Imow 
how  many  loads  they  had  made  that  day.  I 
think  it  was  as  much  as  12  or  1  o'clock  when  I 
left  the  woods;  the  train  was  running;  carry- 
ing  logs  across.  There  was  a  branch  they  were 
speaking  of  this  old  mill  being  on,  between  my 
land  and  Cooper's.  The  reason  I  know  the 
train  was  in  there,  I  heard  it  going.  I  saw  it; 
I  remember  the  cars  with  logs  on  them,  and 
its  hard  pulL     I  noticed  the  engine  because  it 

fmlled  like  it  was  hei^vily  loaded;   it  exhausted 
ike  any  other  enf;ine  with  a  train  that  is  heav- 
ily loaded;   that  is  why  I  noticed  it." 

C.  D.  Haddock  testified: 

"On  June  24,  1914,  I  was  working;  on  the  VT. 
B.  Murray  land;  the  man  who  has  just  been  on 
the  stand.  Was  working  for  T.  H.  Garrity,  who 
is  employed  by  the  defendant  I  remember  the 
fire  on  that  day.  I  recall  the  engine  and  train 
going  out  of  that  switch  through  Mr.  Cooper's 
land  that  morning  about  11  o'clock.  I  went  to 
the  fire;  when  I  got  there  it  was  on  Mr,  Coop- 
er's land ;  when  I  got  there  the  fire  was  burning 
in  the  middle  of  the  railroad  and  on  both  sides; 
it  had  burned  some  50  or  75  yards  from  the 
track  and  over  100  yards  up  and  down  the  track; 
it  was  burning  on  both  sides  of  the  track  and 
in  the  woods  towards  the  outer  edge  of  the 
Cooper  tract.  I  ate  dinner  that  day  on  the 
Murray  land  between  a  half  and  three-quarters 
of  a  mile  from  the  point  where  I  afterwards 
saw  the  fire.  It  was  in  a  northeasterly  direc- 
tion from  me,  and  towards  the  camp.  I  don't 
know  where  Mr.  Garrity  was.  I  saw  Mr.  Gar- 
rity going  towards  the  loading  machine  awhile 
before  he  came  after  me  to  go  to  the  fire.  I 
suppose  this  was  half  past  12  or  1  o'clock  when 
he  told  me  to  get  the  hands  and  go  down  to  the 
fire;  about  a  half  an  hour  after  I  had  eaten 
dinner.  It  was  about  1  o'clock  when  Mr.  Gar- 
rity came  by  for  me.  The  train  had  passed  that 
point  about  11  o'clock,  and  this  was  two  hours 
after  the  train  passed." 


^^For  ptber  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  ladexea 
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Tbere  was  teBtimooy  as  to  damages,  and 
as  to  some  other  matters  not  pertinent  to 
the  motion  for  a  nonsuit.  The  Jury  returned 
a  verdict  in  favor  of  the  plaintiff  and  from 
the  judgment  thereon  the  defendant  appeal- 
ed. 

Stevens  &  Beasley,  of  Warsaw,  for  appel- 
lant. Gavin  &  Wallace,  of  KenansviUe,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  is  well  settled  that,  upon  a 
motion  for  a  nonsuit  under  the  statute,  the 
evidence  must  receive  that  construction 
which  is  most  favorable  to  the  plaintiff 
(Lynch  v.  Dewey,  95  S.  E.  94,  at  this  term), 
and,  so  considered  we  think  that  there  was 
at  least  some  evidence  to  establish  the  de- 
fendant's liability.  Questions  strikingly  like 
this  one  have  so  often  been  considered  by 
this  court  that  it  would  be  useless  and  cer- 
tainly furnish  no  valuable  precedent,  If  we 
should  again  review  our  previous  discussions 
of  them.  The  allegation  of  the  plaintiffs 
is  that  the  fire  originated  6n  L.  M.  Cooper's 
land,  and  burned  his  timber,  and  then  ex- 
tended to  his  land  with*  the  same  result 
This  the  defendant  denies,  and  contends  that 
there  Is  no  evidence  as  to  where  the  fire 
started,  and  certainly  none  to  the  effect  that 
it  was  caused  by  its  engine  or  begun  on  its 
right  of  way.  We  are  of  the  opinion  that 
there  Is  some  evidence  that  the  Are  was 
caused  by  sparks  from  the  defendant's  engine 
which  fell  on  its  right  of  way,  which  was 
foul,  and  Ignited  combustible  material  there, 
and  that  it  extended  from  there  across  the 
Cooper  land  to  the  plaintiffs'  preiulseit  where 
it  destroyed  the  timber  and  caused  the  dam- 
age complained  of.  It  seems  to  us,  without 
a  close  analysis  of  all  the  evidence,  that  the 
testimony  of  the  plaintiff  himself  is  suffi- 
cient as  against  the  motion  for  a  nonsuit,  to 
carry  the  case  to  the  jury.     He  testified; 

"The  right  of  way  had  not  been  burned  or 
raked  off;  it  was  in  a  foul  coDdition»  having 
litter,  mraas,  and  straw  where  the  fire  originat- 
ed on  Mr.  L.  M.  Cooper's  land.  I  first  heard  of 
the  fire  at  my  home  about  3  o'clock  in  the  after- 
noon, and  I  went  over  there  rijsht  away.  The 
woods  were  on  fire  when  I  got  there  and  burn- 
ing light  wver  on  the  west  side  of  the  right  of 
way  towards  my  land.  In  some  places  it  was 
burned  between  cross-ties,  and  in  some  places 
burning  in  the  cross-ties.  The  defendant  was 
hanlfne  timber  across  the  spur  track,  and  the 
weather  was  very  dry  at  the  time.*' 

This  was  at  least  sufficient  for  a  fair  in- 
ference by  the  Jury  that  the  fire  was  caused 
by  defendant's  engine  dropping  live  cinders 
and  sparks  on  its  foul  right  of  way.  If  we 
confine  ourselves  to  such  evidence  as  favors 
the  plaintiff,  there  was  no  apparent  cause 
for  the  fire  except  the  defendant's  engine. 
There  was  other  evidence  which  strengthened 
the  plaintiffs'  case,  and  while  the  Jury  were 
not  bound  to  find  tiiat  the  fire  was  caused  by 
the  engine,  or  that  it  was  started  on  the  loul 
~ight  of  way  by  sparks  or  hot  coals  from  the 
engine,'  there  is  aipple  evidence  in  the  record 
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to  warrant  such  a  finding.    We  cannot  do 

better  than  quote  what  is  aaid  in  the  reo»it 

case  of  Simmons  v.  Roper  Luml»er  Co.,  174  N, 

C.  220,  93  S.  E.  736,  738^  as  the  two  cases  are 

very  much  alike  and  if  there  is  any  difference 

between  them»  the  evidence  in  this  case  is 

much  stronger  for  the  plaintiffs  than  was  the 

evidence  in  Simmons  v.  Roper  Lumber  Co.  for 

the  plaintiff  who  sued  there.    We  said  in  the 

Simmons  Qase:  , 

**The  cause  of  the  fire  is  not  reauired  to  be 
shown  by  direct  and  positive  proof,  or  by  the 
testimony  of  an  eyewitness.  It  may,  as  we 
have  seen,  be  inferred  from  circumstances,  and 
there  are  many  facts  like  this  one  which  cannot 
be  established  in  any  other  way.  It  is  true  that 
there  must  be  a  causal  connection  between  the 
fire  and  its  supposed  origin,  but  this  may  be 
shown  by  reasonable  inference  from  the  admitted 
or  known  facts;  for  otherwise  presumptive 
evidence-  would  be  excluded.  We  have  held 
proof  as  to  the  emission  of  sparks  from  locomo- 
tives or  stationary  engines  to  be  sufficient  for 
the  purpose  of  showing  that  a  fire  was  started 
by  them«  where  no  one  saw  the  sparks  dropping 
on  the  place  which  was  burned,  and  for  the  rea- 
son that  the  surrounding  circumstances  tended 
to  prove  that  they  were  the  cause  of  the  fire, 
by  reasonable  presumption  or  inference.  We 
have  cited  several  such  cases,  and  it  would  be 
useless  to  mention  others.  This  is  rather  a 
typical  case  of  that  class,  and  the  facts  tend  to 
show  the  true  cause  of  the  fire  with  more  cer- 
tainty than  in  many  of  them  where  the  owner 
of  the  engine  was  held  liable  for  a  negligent 
burning.  There  were  fires  on  both  sides  of  the 
tramroad.  One  of  the  witnesses  stated  that: 
'The  fire  came  from  towards  the  tram  and  was 
burning  within  a  few  feet  of  the  train,  which 
was  operating  on  the  tram.  The  loader,  I 
think,  was  on  the  line,  which  was  operated  by 
a  steam  engine.  I  was  near  enough  to  see  that 
they  were  trying  to  stop  the  fire.*  He  also  tes-  • 
tified  that  the  right  of  way  was  covered  at 
places  with  dry  grass  and  pine  straw,  logs,  and 
other  infiammable  material,  and  that  the  first 
fire  seen  by  him  was  'in  the  region  near  the 
southwest  swamp,  and  on  the  right  of  way.' 
This  evidence  is  not  merely  conjectural  or  specu- 
lative, but  is  such  as  warranted  the  jury  in 
forming  a  reasonably  safe  conclusion  that  the 
fire  was  set  out  by  the  engines;  there  being,  in 
addition  to  all  this  proof,  the  fact  that  there 
was  nothing  else  there  to  cause  the  fire."  Cit- 
ing McMillan  v.  Railroad  Co..  126  N.  C.  725, 
36  S.  E.  129:  Williams  v.  Railroad  Co.,  140  N. 
C.  623.  63  S.  E.  448. 

In  Ashford  v.  Plttman,  160  N.  C.  45,  47, 
75  S.  E).  943,  the  court  holds  that  circum- 
stantial evidence  is  sufflcient  to  show  the 
origin  of  the  fire  and  that  It  does  not  re- 
quire the  testimony  of  an  eyewitness  for  the 
purpose,  and  the  same  was  decided  In  Wil- 
liams V.  Railroad  Co.,  supra,  where  it  was 
said,  with  reference  to  facts  quite  similar 
to  those  in  this  case: 

"No  one  testified  that  he  saw  the  sparks  fall 
from  the  engine  upon  the  right  of  way.  It  is 
rarely  that  this  can  be  shown  by  eyewitnesses, 
for  it  would  usually  happen  that  If  the  sparks 
were  seen  at  the  moment  of  fallinj?  and  igniting 
the  stubble,  the  fire  would  be  pot  out  by  the 
observer.  But  here  the  fire  was  seen  on  the 
right  of  way:  it  burned  alon^  the  track  between 
the  ditch  and  the  ends  of  the  ties,  and  thence 
had  gone  into  the  woods.  The  wind  was  blow- 
ing from  the  southwest  across  the  track;  the 
fire  being  on  the  south  side.  Two  witnesses 
testified  that  they  first  saw  the  smoke  about 
.^lO  minutes  after  the  defendant's  engine  passed. 
II o^  long  before  that  the   fire  began  no  one 
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knew;  but  there  was  no  fire  before  the  engine 
passed.  The  other  witnesses  first  saw  the  fire 
after  a  longer  inten'al,  and  there  was  evidence 
that  the  fire  burned  both  ways.  These  were 
matters  for  the  jury.** 

In  considering  the  origin  of  the  fire,  it  is 
immaterial  whether  the  fire  caught  on  or  off 
the  right  of  way. 

So  in  Deppe  v.  Railroad  Co.,  152  N.  C. 
79,  67  S.  E.  262,  Justice  Manning  comments 
upon  the  necessity  of  permitting  the  cause  of 
the  fire  to  be  shown  by  circumstantial  evi- 
dence as  being  the  only  kind  of  proof  avail- 
able to  establish  the  fact,  especially  if  the 
fire  started  in  the  daytime,  when  sparks  can 
rarely  be  seen.  And  in  McRainey  v.  Railroad 
Co.,  168  N.  C.  672,  84  S.  E.  851,  Justice  Al- 
len makes  similar  observations  concerning 
the  sufllciency  of  circumstantial  testimony 
in  such  cases,  the  question  there  being — 

"whether  there  is  any  evidence  that  the  fire, 
of  which  the  plaint'^  complains,  originated  from 
the  defendant's  engine,  and  passed  to  .his  land, 
causing  him  damage.'*  Citing  Fitzarerald  v. 
Railroad  Co.,  141  N.  C.  535.  54  S.  E.  391,  6 
L.  R.  A.  (N.  S.)  337:  Henderson  v.  Railroad 
Co.,  159  N.  C.  583,  75  S.  E.  1092.  and  Hardy 
V.  Lumber  Co.,  160  N.  C.  116,  75  S.  E.  855,  42 
L.  R.  A.  (N.  S.)  759. 

[3]  Several  of  the  cases  we  have  mention- 
ed were  decided  upon  facts  substantially  like 
those  in  this  record  except  that  in  this  case 
we  also  have  some  direct  evidence  of  the  fact 
sought  to  be  established.  We  think  though 
that  the  case  of  Simmons  v.  Roper  Lumber 
Co.,  supra,  fully  answers  the  defendant's 
contention  upon  his  motion  to  nonsuit,  and 
that  it  is,  in  its  turn,  sustained  by  ample 
authority.  Of  course  the  evidence  should 
have  proi)er  relation  with  the  fact  to  be  prov- 
ed, and  reasonably  tend  to  show  the  fact. 
Shearman  &  Redfield  on  Negligence,  |  58.  It 
must  not  be  conjectural  or  give  rise  only  to 
a  mere  guess,  or  speculation,  as  to  what  was 
the  cause  of  the  fire  (Byrd  v.  Express  Co., 
139  N.  a  273,  51  S.  E.  851),  as  this  is  not  a 
sufficient  basis  for  an  inference  by  the  jury 
as  to  the  controverted  fact 

[4]  The  exceptions  as  to  evidence  are  with- 
out merit.  Even  If  there  was  any  error  in 
the  rulings,  which  is  not  conceded,  it  was 
harmless.  There  was  sufllclent  evidence  for 
the  jury,  not  considering  that  which  is  the 
subject  of  the  four  exceptions. 

We  conclude  that  the  case  has  been  de- 
cided upon  its  clear  legal  merits  in  favor  of 
the  plaintiffs,  and  there  la  no  groimd  for  a 
reversal. 

No  error, 

ALLEN,  J.,  not  sitting. 

(109  8.  C.  99)  ==- 

SETLB  ▼.  CHARLESTON  TERMINAL  CO. 

(No.  9839.) 

(Supreme  Court  of  South  Carolina.    Jan.  4. 

19ia) 

1.  Tbial  ^=»159— Nonsuit— Evidence. 

For  the  Supreme  Court  to  sustain  order  of 
nonsuit,  it  must  be  satisfied  that  plaintiff's  evi- 


dence, when  considered  in  connection  with  de- 
fendant's, is  susceptible  only  of  the  inference 
that  it  fails  entirely  to  sustain  the  material  al- 
legations of  the  complaint. 

2.  Appeal  and  Ebbob  ^=s>1201(1)  —  Allow- 
ance OF  Amendment  to  Answeb— Disgbe- 

TION  OF  COUBT. 

Exception  bv  plaintiff  to.  the  action  of  the 
trial  court  in  allowing  defendant  to  amend  its 
answer  after  remand  on  first  appeal  must  be 
overruled,  where  it  is  not  made  to  appear  that 
the  court's  discretion  was  erroneously  exercised. 

Appeal  from  Common  Pleas  (Xrcuit  Court 
of  Charleston  County;  L  W.  Bowman, 
Judge. 

Action  by  John  F.  Seyle»  as  administrator 
of  John  H.  Seyle,  against  the  Qiarleston  Ter- 
minal Company.  From  judgment  for  defend- 
ant, plaintiff  appeals.  Judgment  reversed, 
and  case  remanded  for  new  trial. 

Logan  &  Grace,  of  Charleston,  for  appel- 
lant. Mitchell  &  Smith  and  Mordecai,  Gads- 
den &  Rutledge,  all  of  Charleston,  for  re- 
spondent 

GARY,  O.  J.  This  case  has  been  heard  in 
the  circuit  court,  on  four  separate  occasions, 
when  called  for  trial.  It  was  heard  the  first 
time  at  the  January  term  of  the  court  in 
1916,  but  upon  motion  was  withdrawn  from 
the  jury.  When  it  was  heard  the  second 
time,  his  honor,  the  presiding  judge,  granted 
an  order  of  nonsuit  In  favor  of  the  defend- 
ant. On  the  third  hearing  there  was  a  mis- 
trial, and  on  the  fourth  hearing  there  was 
another  order  of  nonsuit  in  favor  of  the  de- 
fendant There  was  an  appeal  from  the  first 
order  of  nonsuit,  which  was  reversed,  and 
the  case  remanded  for  a  new  trial.  106  S.  C. 
215,  00  S.  EL  1016.  Ai^ter  the  case  was  re- 
manded, the  defendant  vras  allowed  to  amend 
its  complaint,  by  alleging  as  a  defense  that 
the  defendant  was  engaged  In  interstate  com- 
merce, at  the  time  of  the  injury. 

At  the  close  of  the  testimony,  the  defend- 
ant's attorneys  made  a  motion  for  the  direc- 
tion of  a  verdict,  on  the  following  grounds: 

"(1)  There  is  a  total  failure  of-  evidence  of 
the  acts  of  negligence  alleged  in  the  complaint, 
or  any  one  of  them,  as  constituting  the  j;>roxi- 
mate  cause  of  the  death  of  the  deceased. 

**{2)  The  only  inference  from  tiie  whole  evi- 
dence is  that  the  death  of  the  deceased  was  due 
to  some  cause  other  than  that  alleged  in  the 
complaint 

*'(d)  The  undisputed  evidence  showing  that 
the  deceased  was,  at  the  time  of  his  deaUi,  work- 
ing for  the  defendant  in  interstate  commerce,  in 
which  the  defendant  was  then  and  tiiere  engag- 
ed, there  is  no  evidence  that  the  plaintiff  or  any 
other  person  stood  in  the  relation  of  dei)endence 
upon  the  deceased,  which  would  entitle  the 
plaintiff  to  recover  in  this  action." 

In  granting  the  motion,  his  honor,  the  pre- 
siding judge,  stated  to  the  jury: 

"If  you  were  to  take  this  case  and  find  a  ver- 
dict for  the  plaintiff,  I  would  have  to  set  it 
aside.  Therefore,  I  direct  you  to  find  a  verdict 
for  the  defendant." 

The  plaintiffs  testimony  upon  the  last  tri- 
al was  not  materially  different  from  that 
which  was  introduced  by  him  on  the  former 
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trial.  This  court  then  considered  the  testi- 
mony Just  as  If  the  amendment  hereinbefore 
set  out  had  been  incorporated  In  the  defend- 
ant's answer*  and  reached  the  conclusion, 
that,  even  If  there  was  testimony  tending  to 
show  that  the  defendant  was  engaged  In  In- 
terstate commerce  at  the  time  of  the  Injury, 
It  was  error  to  grant  the  nonsuit,  as  the  tes- 
timony tended  to  show  negligence  under  the 
federal  statute. 

[1]  In  order  for  this  court  to  sustain  the 
order  of  nonsuit.  It  must  be  satisfied  that  the 
testimony  of  the  plaintiff,  when  considered 
In  connection  with  that  Introduced  by  the  de- 
fendant, Is  susceptible  of  only  one  Inference, 
and  that  Inference  must  be  that  It  falls  en- 
tirely to  sustain  the  material  allegations  of 
the  complaint.  We  are  unable  to  reach  any 
such  conclusion;  but,  on  the  contrary,  are 
satisfied  that  the  Issues  should  have  been 
submitted  to  the  Jury. 

[2]  EIrror  Is  assigned  on  the  part  of  his 
honor,  the  circuit  Judge,  in  allowing  the  de- 
fendant to  amend  Its  answer.  The  exception 
raising  this  question  must  be  overruled,  as  It 
has  not  been  made  to  appear  that  this  dis- 
cretion was  erroneously  exercised. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial. 

HYDRICK,  WATTS,  ERASER,  and  QAGE, 
JJ.,  concur. 


aoe  s.  c.  108) 

FCLMER  V.  WESTERN  UNION  TELE- 
GRAPH CO.     (No.  9897.) 

(Supreme  0>urt  of  South  Carolina.     Jan.  29, 

1918.) 

Telbobafhs  and  Tslefhones  ^=3»66(4)— Neg* 

UGBNCE    IN    TBANSHISSION    OF   TELEOXAM— 

Damages— iNSUinciENOT  of  Evioencb. 
In  an  action  against  a  telegraph  company 
for  damages  for  negligence  in  the  transmission 
of  a  telegram,  evidence  held  insufficient  to  show 
that  any  loss  was  occasioned  plaintiff  by  the 
change  in  the  message. 

Appeal  from  Common  Pleas  Olrcolt  Court 
of  Rlcbland  County ;  T.  J.  Mauldin,  Judge. 

Action  by  C.  S.  Fulmer  against  ttie  West- 
em  Union  Telegraph  Company.  From  a 
judgment  for  plaintlfE,  defendant  appeals. 
Reversed. 

Nelson  &  Gettys,  of  Ck)lumbla,  for  appel- 
lant. Cooper  &  O)oper,  of  Columbia,  for  re- 
spondent 

FRASfi>R,  J.  The  plalntlfT  brought  this 
action  In  a  magistrate's  court  for  damages 
for  negligence  in  the  transmission  of  a  tele- 
gram. The  plaintiff  mortgaged  certain  live 
stock  to  J.  H.  and  W.  B.  Wise.  The  mort- 
gage was  past-due,  and  on  February  22, 1915, 
the  mortgagees  mailed  a  letter  to  the  plain- 
tiff, offering  to  extend  the  time  of  payment 
if  the  plaintiff  would  pay  one-half  of  the 
debt  This  letter  was  mailed  at  Little  Moun- 
tain at  10  a.  m.,  and  received  in  Oolumbia  at 
10:30  p.  m.,  of  the  same  day.    On  that  day 


one  C.  S.  Fuller  wired  to  the  postmaster  at  Co- 
lumbia to  forward  his  mail  to  Orangeburg. 
The  signature  of  this  telegram  was  changed  in 
transmission  to  C.  S.  EVlmer.  Mr.  Fulmer's 
letter  went  to  Orangeburg  and  was  returned, 
but  did  not  reach  the  plaintiff  until  February 
26th.  The  plaintiff  claims  that  the  delay 
caused  him  to  miss  the  opportunity  to  bor- 
row from  a  Mrs.  Campbell  the*  money  to  save 
his  stock. 

At  the  close  of  the  testimony  the  defend- 
ant moved  for  a  nonsuit  or  directed  verdict, 
on  the  ground  that  there  was  no  evidence  of 
any  damage  by  reason  of  the  delay.  The 
magistrate  refused  the  motion,  and  gave 
judgment  for. the  plaintiff  for  $75.  The  de- 
fendant appealed  to  the  circuit  court.  The 
circuit  court  affirmed  the  Judgment  of  the 
magistrate,  and  from  that  Judgment  this  ap- 
peal was  taken. 

There  are  eight  exceptions,  but  only  two 
questions: 

1.  Was  there  any  evidence  that  the  plain- 
tiff was  injured  by  the  delay  in  the  receipt 
of  his  letter?  There  is  none.  The  letter  was 
directed  to  C.  S.  Fulmer,  Columbia,  S.  C, 
R.  F.  D.  It  reached  Columbia  at  1:30  p.  m., 
on  February  22d.  This  was  a  legal  holiday. 
The  case  shows: 

'*That  the  letter  in  question  was  addressed  R. 
F.  D.  and  would  have  been  sent  out  on  the 
rural  route;  that  on  February  22,  1015,  mail 
was  not  sent  out  on  rural  routes,  as  that  was 
a  holiday,  but  parties  could  call  at  the  post 
office  and  receive  mail,  and  the  post  office  was 
open  for  that  purpose  from  9  a.  m.,  to  10  a.  m.; 
that  the  letter  in  question  could  not  have  been 
delivered  on  February  22d  in  any  event." 

There  was  some  little  conflict  as  to  wheth- 
er the  rural  carrier  went  out  on  the  22d,  but 
no  intimation  that  this  letter  could  have  been 
delivered  on  the  22d. 

The  plaintiff  testified: 

''Q.  Did  she  [Mrs.  Campbell]  have  the  money 
ready  to  give  you  on  the  22d  of  February?  A. 
No,  sir.  Q.  She  did  not  have  it  then?  A.  No, 
sir;  not  on  that  day.  Q.  When  did  she  have 
it?    A,  Up  until  that  day." 

So,  if  the  telegram  had  not  misled  the 
post  office  officials,  the  money  was  not  avail- 
able on  or  after  the  22d.  The  alleged  injury 
was  in  the  failure  to  get  the  money  from 
Mrs.  CampbelL  There  was  an  utter  failure  to 
show  any  loss  occasioned  by  the  telegram. 

2.  There  was  no  testimony  upon  which  to 
base  punitive  damages. 

The  Judgment  is  reversed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


ao»  s.  c.  102) 

STATE  V.  ABNEY.     (No.  9889.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1918.) 

1.  Criminal     Law     ^=»1175  —  Appkal  — 
Habmless  Ebbobt-Inconsistenct  in  Veb- 

DICT. 

In  prosecution  on  an  indictment  containing 
two  counts,  for  assault,  and  for  malicious  mis- 
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chief  or  injury,  where  the  evidence  might  well 
have  supported  verdict  of  guilty  on  both  counts, 
though  verdict  of  guilty  only  on  the  count  as  to 
malicious  mischief  or  iniury  is  illogical,  its  want 
of  consistency  is  favorable  to  defendant,  and  he 
cannot  complain. 

2.  Maucioub  Mischdef  «syl~<^iiaNAL  Re- 

8F0N8IBILITT  FOB  RENDEBINO  IT  NeCESSABT 
TO  DbIVE  AUTOKOBIIiB  INTO  DANOEBOUS 
Pl«ACE. 

If  a  reasonably  prudent  man  would  have 
deemed  it  necessary  tp  drive  his  automobile  into 
a  dangerous  place  to  escape  a  still  more  danger- 
ous collision  with  the  driver  of  another  car, 
then  the  driver  of  such  other  car  is  criminally 
responsible  for  the  act  which  he  rendered  neces- 
sary. 

3.  Malicious  Mischief  ^ss>10  —  Fobcinq 
Dbiveb  of  Automobujb  into  Danoeb  — 
Question  fob  Juby. 

In  prosecution  of  an  automobile  driver  for 
malicious  mischief  or  injury,  whether  it  was 
the  natural  consequence  of  defendant's  conduct 
in  driving  his  car  that  the  driver  of  another 
car  was  forced,  as  a  reasonably  prudent  man,  to 
drive  his  own  into  a  dangerous  place,  Vas  a 
question  for  the  jury. 

Appeal  from  General  Sessions  Circuit 
Court  of  Edgefield  County ;  Jno.  S.  Wilson, 
Judge. 

John  Ernest  Abney  was  convicted  of  ma- 
licious mischief  or  injury,  and  he  appeals. 
Judgment  affirmed. 

S.  M.  Smith,  Jr.,  of  Edgefield,  for  appel- 
lant George  B.  Timmerman,  Sol.,  of  Lex- 
ington, and  B.  E.  Nicholson,  of  Edgefield, 
for  the  State. 

PHASER,  J.  ''The  defendant  was  tried 
at  the  March,  1917,  term,  of  court  of  gener- 
al* sessions  for  said  county  and  state,  upon 
ajQ  indictment  containing  two  counts,  one 
for  an  assault,  the  other  for  malicious  mis- 
chief or  injury.  He  was  acquitted  on  the 
first  and  c<Miyicted  on  the  second  count. 
Before  being  sentenced  defendant's  attor- 
ney made  a  motion  in  arrest  of  Judgment  on 
the  second  count,  which  motion  was  refused, 
and  sentence  was  imposed.  Upon  notice 
and  exceptions  duly  given  and  made  the 
cause  is  before  this  court  om  appeaL" 

Argunoent. 

"While  there  are  three  exceptions,  we 
think  they  can  with  propriety  be  discussed 
under  one  general  head.  It  will  be  noted 
by  the  first  count  of  the  indictment  the  de- 
fendant is  charged  with  a  certain  automo- 
bile in  making  an  assault  on  one  Mr.  Mims, 
by  attempting  and  offering  to  strike  anoth- 
er automobile  in  which  the  said  Mims  was 
riding,  intending  thereby  to  injure,  wound, 
and  illtreat  him,  the  aaid  Mr.  Mim&  The 
Jury's  verdict  vindicated  him  of  such  charge, 
and  it  is  submitted  that,  such  being  the  case, 
the  props  and  foundation  of  the  second 
charge,  the  inalidous  Injury  or  mischief 
must  fall  to  the  ground,  because  if,  as 
found  by  the  jury,  there  was  no  assault,  to 
say  nothing  of  a  battery,  or  an  attempt  to 
wound  or  to  injure  or  do  injury  to  Mr.  Miifis, 


how  oould  there  be  any  ^ound  In  law  or 
tapt  or  justification  for  finding  or  saying 
that  the  defendant  willfully,  unlawfully, 
and  maliciously  did  injury  to  the  automo- 
bile In  which  Mr.  Mims  was  riding,  by  cann- 
ing the  latter  to  turn  his  automobile  in  a 
ditch." 

[1]  The  evidence  in  the  case  might  w^ 
have  supported  a  yerdict  of  guilty  on  both 
counts  in  the  indictment  WhUe  the  ver- 
dict is  illogical,  its  want  of  consistency  is 
favorable  to  the  appellant,  and  not  prejodi- 
dal,  and  the  appellant  cannot  complain. 

[2]  If  a.  reasonably  prudent  man  would 
have  deemed  it  necessary  to  drive  his  car 
into  a  dangerous  place  to  escape  a  still 
more  dangerous  collision  with  the  appellant, 
then  the  aiHPellant  is  responsible  for  the 
act  of  Mr.  Mims,  which-  he  has  rendered 
necessary. 

[3]  It  was  the  natural  consequence  of 
appellant's  conduct  Now,  whether  the  ne- 
cessity existed  or  not  wa3  a  question  for 
the  jury. 

The  judgment  is  affirmed. 

GARY,  a  J.,  and  HYDRIGE,  WATTS, 
and  GAGS,  JJ.,  concur. 


(109  S.  a  104) 

STEELE  v.   ATLANTIC  COAST  LINE   R. 
CO.  et  al.    (No.  9888.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1W8.) 

APPJEAIi  AND   BbBOB  ^=»1099(7)~SUBSEQnSNT 

Appbait-Questions  Pbecluded. 
Exceptions  to  insufficiency  of  evidence  fully 
considered  on  a  former  appeal  will  not  be  con- 
sidered in  a  subsequent  appeal,  where  the  evi- 
dence* is  practically  the  same  and  to  consider 
exceptions  would  require  a  r^rint  of  the  for- 
mer opinion. 

Appeal  from  Commoa  Pleas  Circuit  Court 
of  Florence  County ;  Mendel  Ia  Smith,  Judge. 

Action  by  W.  M.  Steele  against  the  Atlan- 
tic Coast  Line  Railroad  Company  and  anoth- 
er. From  the  judgment  rendered,  defendants 
appeal.    Affirmed. 

F.  L.  Willcox,  of  Blorence,  for  appellants. 
Whiting  &  Baker,  of  Florence,  for  respond- 
ent. 

FRASER,  J.    This  case  has  been  before 

this,  court  once  before,  and  will  be  found  in 

103  S.  O.  at  page  102,  87  S.  E.  639.    In  that 

case,  on  page  112  of  103  S.  C,  on  page  6^  of 

87  S.  E.,  this  court  said: 

"The  case  is  brought  here  on  exceptions,  as- 
signing error  in  the  refusal  of  the  motions  for 
nonsuit  and  direction  of  the  verdict,  in  the 
charge  and  refusal  to  charge  one  of  defendant's 
requests,  and  in  the  refusal  of  a  motion  for  a 
new  trial,  based  on  the  ground  that  the  verdict 
is  excessive." 

All  the  exceptions  in  this  appeal  refer  to 

the  insufficiency  of  the  evidence.    These  quefr- 

tions  are  so  fully  considered  in  the  form^ 

appeal   that  It  is  unnecessary,  to  consider 
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them  again.  The  testimony  is  practically 
the  same,  and  to  consider  the  exceptions 
in  detail  would  require  a  reprint  of  the 
former  opinion.  ' 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS, 
and  GAGE,  JJ.,  concur. 

<ioe  s.  o.  90) 

HUTCHISON  V.  SOUTHERN  RY.  CX). 
(two  cases).    (No.  9833.) 

{Supreme  Court  of  South   Carolina.     Dec.  7, 

1917.) 

1.  Appeal  and  Ebbob  e=ss>927(6)  —  Review  — 

DiBECTED  YEBDICT. 

The  eTidence  must  be  considered  'most  fa- 
vorably for  plaintiflf  in  determining  whether  a 
directed  verdict  for  defendant  was  properly 
granted. 

2.  Cabbiebs    <9=3271^  Passengebs--Condx70- 
tob's  Duty. 

A  railroad  conductor  was  not  negligent  in 
failing  to  volunteer  information  that  the  train 
did  not  stop  at  the  station  to  which  plaintiffs 
had  tickets,  since  he  might  assume  that  they 
intended  to  alight  at  a  nearby  station  and  com- 
plete the  journey  by  a  local  train  or  otherwise. 

3.  Cabbiebs    ^=»318(1) —•  Pabsenqebs  —  Con- 
duct OF  CONDtJCTOB. 

Plaintiff's  testimony  that  defendant-  rail- 
road's conductor  was  rough  and  gruff  in  advis- 
ing her  that  the  train  would  not  stop  at  a  sta- 
tion, etc.,  establishes  no  cause  of  action,  since 
plaintiff's  opinion  of  the  language  used  does  not 
make  it  actionable. 

4.  Cabbiebs  <S=»316(1)— Passengebs— Bubden 
OP  Pboof. 

Plaintiff  passenger  hasi  the  burden  of  prov- 
ing that  the  language  and  conduct  of  defendant 
railroad's  conductor  were  actionable. 

5.  Cabbiebs  <^=>271—Passenoeb&— Sufficien- 
cy OP  Evidence. 

Misinformation  given  by  defendant  rail- 
road's agent  that  plaintifte'  train  would  stop  at 
their  destination,  restilting  in  the  failure  of  a 
relative  to  meet  them  at  a  nearby  st|ition  where 
they  alighted  pursuant  to  their  original  plan, 
and  from  which  they  advised  the  relative  they 
would  proceed  to  their  ultimate  destination 
without  his  company,  establishes  no  cavise  of  aC^- 
tion. 
Gary,  C.  J.,  and  Fraser,  J.,  dissenting. 

Appeal  from  O)mmon  Pleas  Circuit  Court 
of  York  County ;  T.  J.  Mauldin,  Judge. 

Actions  by  Mrs.  Kate  J.  Hutchison  and 
Miss  Kate  J.  Hutchison  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

J.  Harry  Foster,  of  Bock  Hill,  for  appel^ 
lants.  McDonald  &  McDonald,  of  WinnsborOi 
for  respondent 

HYDEICKt  J.  These  actions  were  brought 
to  recover  damages  allege  to  have  been 
caused  by  incorrect  information  given  to 
plaintiffs  by  defendant's  agent  at  Rock  Hill, 
S.  C,  with  regard  to  their  right  to  through 
transportation,  without  change  of  cars,  from 
Rock  Hill  to  Auburn,  Ala. 

Plaintiffs  allege  that  on  October  21,  1915, 
they  purchased  from  defendant's  agent  at 
Rock  Hill  through  tickets  from  Rock  Hill  to 


Auburn,  Ala.;  that  the  agent  told  them  to 
go  to  Charlotte  and  take  train  No.  37,  which 
is  known  as  the  New  York,  Atlanta  &  New 
Orleans,  Limited,  and  they  would  be  carried 
through  to  Auburn,  without  another  change 
of  cars;  that  they  followed  his  directions, 
and,  when  the  train  was  approaching  Atlan- 
ta, the  conductor  asked  them  to  go  forward 
and  take  seats  in  another  car,  as  the  one 
they  were  in  would  be  dropped  at  Atlanta, 
thereby  further  misleading  them  Into  the  be- 
lief that  they  would  be  carried  on  to  Auburn 
in  the  forward  car,  as  he  knew  their  tickets 
were  for  Auburn ;  that,  after  the  train  left 
Atlanta,  another  conductor  came  through  to 
take  up  tickets,  and,  when  he  saw  their 
tickets,  told  them  the  train  was  not  scheduled 
to  stop  at  Auburn,  and  that  he  would  not 
stop  there;  that  he  was  obdurate,  rude  in 
manner  and  speech,  and  would  give  them  no 
opportunity  to  explain  their  situation  to  him, 
and  they  were  compelled  by  the  circumstanc- 
es to  get  off  at  Opelika,  Ala.,  a  station  seven 
miles  this  side  of  Auburn,  at  which  the  train 
was  scheduled  to  stop,  and  drive  through  the 
country  In  an  automobile  to  Auburn;  that, 
the  train  arrived  at  Opelika  about  10  o'dlock 
at  night;  it  was  raining  and  the  weather 
was  very  inclement,  and  their  experience 
was  most  unpleasant  and  disagreeable,  on 
account  of  the  inclemency  of  the  weather 
and  the  drive  through  the  country  at  night 
without  an  escort. 

Defendant '  denied  misdirection  of  plain- 
tiffs by  its  agents,  and  alleged  that  they  had 
been  informed  that  No.  87  was  not  scheduled 
to  stop  at  Auburn,  and,  in  view  of  that  infor- 
mation, they  intended  to  get  off  at  Opelika, 
and  had  made  arrangements  for  a  relative  to 
meet  them  there  and  take  them  to  Auburn. 
Defendant  also  claimed  immunity  from  lia- 
bility under  the  terms  of  the  contract  of  car- 
riage, alleging  that  the  tariff  under  which 
the  tickets  were  sold  was  a  through  route 
and  joint  rate  tariff  that  had  been  establish- 
ed over  the  lines  of  defendant  and  other  car- 
riers, and  that  by  the  terms  of  the  contract, 
which  was-  printed  on  the  tickets,  plaintiffs 
agreed  that,  in  selling  the  tickets  over  other 
lines,  defendant  acted  only  as  agent  for  such 
lineSk  and  agreed  that  its  own  responsibility 
should  end  with  its  own  line,  and  that  its 
line  ended  at  Atlanta ;  and,  further,  that  the 
tariff  under  which  the  tickets  were  sold  had 
been  duly  filed  with  the  Interstate  Commerce 
Commission  and  published,  and  that  it  show- 
ed that  the  train  was  not  scheduled  to  stop 
at  Auburn. 

The  cases  were  heard  together  on  circuit 
and  in  this  court.  After  hearing  all  the  evi- 
dence, the  circuit  court  directed  verdicts  for 
defendant,  and  from  Judgments  thereon, 
plaintiffs  appealed. 

[1]  Considered  in  its  most  favorable  light 
for  plaintiffs,  as  it  must  be  on  an  issue  as  to 
the  right  of  the  court  to  direct  verdicts  for 
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defendant,  tbere  was  evidence  tending  to 
prove  that  defendant's  Rock  Hill  agent  told 
plaintiffs  that  they  could  go  through  to  Au- 
burn on  37  without  changing  cars  after  leav- 
ing Charlotte,  although  that  was  denied  by 
the  agent 

[2]  But  the  Inference  which  plaintiffs 
would  have  drawn  from  the  fact  that  defend- 
ant's conductor  asked  them  to  take  seats  in 
another  car,  because  the  car  they  were  in 
would  be  taken  off  the  train  at  Atlanta,  is 
not  warranted  by  the  fact  alone.  While  it 
may,  in  a  way  have  been  misleading  to 
plaintiffs,  since  they  construed  it  as  confirm- 
ing what  the  agent  at  Rock  Hill  had  told 
them,  nevertheless  the  conductor  was  not  re- 
sponsible for  that  result,  because,  while  he* 
knew  that  their  tickets  were  for  Auburn,  he 
was  ignorant  of  the  information  that  had 
been  given  them  by  defendant's  agent  at  Rock 
Hill ;  and  he  may  have  assumed,  as  he  had 
the  right  to  do, '  that  they  had  made  proper 
inquiry  and  had  been  given  correct  informa- 
tion as  to  the  stopping  of  the  train  at  Au- 
burn ;  and,  in  the  absence  of  special  inquiry 
of  him,  he  had  the  right  to  assume  that  they 
knew  how  to  get  to  their  destination.  No 
doubt,  he  assumed  that  they  knew  they  would 
have  to  get  off  at  some  station  south  of  At- 
lanta at  which  the  train  was  scheduled  to 
stop,  and  take  a  local  train  for  Auburn,  of 
which  there  were  a  sufficient  number  for  the 
accommodation  of  local' traffic,  or  go  there 
by  private  conveyance.  Therefore,  under  the 
circumstances,  he  was  guilty  of  no  derelic- 
tion of  duty  in  failing  to  volunteer  informa- 
tion which  he  had  the  right  to  assume  that 
plaintiffs  had. 

[3, 4]  In  passing,  we  may  also  put  out  of 
the  case  the  charge  of  rudeness  of  conduct 
and  speech  on  the  part  of  the  conductor  who 
took  charge  of  the  train  at  Atlanta.  The 
testimony,  considered  in  its  most  favorable 
light  for  plaintiffs,  fails  to  prove  any  action- 
able conduct  or  speech.  Mrs.  Hutchison  tes- 
tified to  nothing  more  than  that  the  conduc- 
tor was  "rough"  and  **grufr'  in  conduct  and 
speech  to  her,  and  that  he  would  not  give  her 
an  <9portunity  to  talk  to  him,  but  said  posi- 
tively that  he  would  not  stop  at  Auburn. 

It  is  not  the  plaintiff's  opinion  or  charac- 
terization of  the  language  or  conduct  of 
another  that  makes  it  actionable;  whether  it 
is  so  or  not  Is  determined  by  the  law;  by 
the  court  interpreting  the  law  where  there 
is  but  one  inference;  or  by  the  jury  when 
the  question  is  of  doubtful  import.  An  over- 
ly sensitive  person  may,  and  often  does,  be- 
come offended  by  speech  or  conduct  which 
was  not  intended  to  be  offensive,  and  which 
should  not  and  would  not  offend  a  person 
of  normal  sensibilities.  "Rough"  or  "gruff" 
language  or  conduct  on  the  part  of  a  conduc- 
tor toward  a  passenger  may  be  actionable, 
or  it  may  not  be.  The  burden  was  upon 
plaintiffs  to  prove  that  it  was,  which  they 
failed  to  do.     If  it  had  been  abusive,  ob- 


scene, insulting,  or  humiliating,  that  could 
and  should  have  been  proved.  Plaintifrs 
characterization  of  it  as  "rude,"  "rough,"  or 
"gruff"  is  not  sufficient  Lipman  v.  Rail- 
way, i  That  does  not  make  it  so,  or  warrant 
the  inference  that  it  is  so.  Lipman  v.  Rail- 
way. In  justice  to  the  conductor,  it  should 
be  said  that  he  denied  the  charge  made 
against  him,  and  testified  that  his  treatment 
of  plaintiffs  was  civil  and  i)olite.  In  this 
view  of  the  testimony,  it  becomes  unneces- 
sary to  decide  whether,  if  the  language  or 
conduct  of  the  conductor  had  been  action- 
able, defendant  would  have  been  liable  to 
plaintiffs  therefor,  under  the  terms  of  the 
contract  limiting  Its  liability  to  its  own  line. 

[5]  Mrs.  Hutchison  testified  (Miss  Hutchi- 
son, being  indisposed  at  the  time  of  the  trial, 
did  not  testify)  that  they  had  been  contem- 
plating this  trip  for  several  we^cs  before 
they  left  home,  and  that  her  son,  whom  they 
were  going  to  visit,  had  written  them  sev- 
eral letters  about  the^best  way  to  make  the 
trip.  He  tes tided  that  he  wrote  them  that 
37  was  the  best  train  for  them  to  take,  but 
that  it  did  not  stop  at  Auburn,  but  he  ad- 
vised them  to  buy  their  tickets  through  to 
Auburn,  so  that  they  could  have  their  bag- 
gage checked  to  Auburn,  which  they  did,  and 
get  off  at  Opellka,  where  he  would  meet 
them  and  take  them  to  Auburn  in  an  auto- 
mobile. From  this  Mrs.  Hutchison  conceived 
the  idea  that  the  train  did  not  go  through 
Auburn,  but  turned  i[>ff  in  some  other  direc- 
tion this  side  of  Auburn.  She  testified  that 
she  did  not  know  that  the  train  went 
through  Auburn  until  she  had  the  conversa- 
tion hereinafter  mentioned  over  the  tele- 
phone with  her  son's  wife,  after  she  had 
gotten  off  the  train  at  Opellka;  and  she  tes- 
tified repeatedly  that  she  expected  her  son 
to  meet  her  at  Opellka  and  was  greatly  dis- 
appointed and  upset  when  she  got  off  at 
Opellka  and  found  that  he  was  not  there. 

The  mischief  was  brought  about  in  this 
way.  After  plaintiffs  had  left  Rock  Hill, 
Mrs.  Hutchison's  husband  telegraphed  to  his 
son  at  Auburn  that  they  had  left  on  the 
morning  train  for  Auburn.  On  receipt  ot 
that  message,  the  son  engaged  an  automo- 
bile to  go  to  Opellka  to  meet  them.  Some 
three  hours  after  the  telegram  was  sent,  Mr. 
Hutchison  received  a  letter  from  his  son  ad- 
vising, as  before,  as  to  the  best  way  to  make 
the  trip.  But,  having  interpreted  the  infor- 
mation given  by  the  agent  at  Rock  Hill  to 
mean  that  the  train  would  stop  at  Auburn, 
he  sent  his  son  a  second  message,  telling 
him  that  they  had  gotten  tickets  through  to 
Auburn.  On  receipt  of  this  message,  the 
son  canceled  the  order  for  the  automobile, 
and  went  to  the  station  at  Auburn  to  meet 
them,  and  was  there  when  the  train  passeii 
through. 

Mrs.  Hutchison  testified  that  when  she  got 
off  at  Opellka  and  found  that  her  son  was 
not  there  she  called  him  over  the  telephone* 
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to  Inquire  why  be  had  failed  to  meet  them. 
His  wife  answered  and  gave  the  explanation 
above  stated,  and  then  she  learned  for  the 
first  time  that  the  train  passed  through 
Auburn. 

The  testimony  for  plaintiffs  is  susceptible 
of  no  other  inference  than  that  when  they 
left  home  they  intended  to  get  off  at  Opelika, 
and  got  off  according  to  their  original  inten- 
tion. It  necessarily  follows  that  the  alleged 
misdirection  of  the  Rock  Hill  agent  did  npt 
cause  them  to  get  off»  or  the  damages  al- 
leged to  have  been  caused  by  the  drive 
through  the  country.  Moreover,  they  did 
just  what  they  would  have  had  to  do  if  the 
Hock  Hill  agent  had  given  them  correct  in- 
formation. Therefore  it  is  not  perceived 
how  the  alleged  misdirection  caused  any 
damage,  except  possibly  the  failure  of  the 
son  to  meet  them  at  Opelika,  and  the  sub- 
sequent ride  to  Auburn  without  him  as  an 
escort,  but  no  damage  resulted  from  that, 
except  the  deprivation  of  the  pleasure  of 
his  company  on  the  way,  and  if  that  were 
an  element  of  recoverable  damage  the  plain- 
tiffs could  not  recover  for  it  because  Mrs. 
Hutchison  admitted  that  when  her  son  found 
out  that  she  was  in  Oi)elika  he  offered  to 
^go  there  and  take  her  to  Auburn  but  she 
declined  the  offer,  saying  that  she  would 
rather  go  without  him  than  have  him  make 
the  trip. 

This  view  of  the  case  makes  It  unneces- 
sary to  consider  whether,  if  they  had  been 
misled  by  the  alleged  incorrect  information 
to  their  damage,  defendant  would  have  been 
exempt  from  liability  on  the  ground  that,  un- 
der the  act  regulating  interstate  commerce, 
plaintiffs  are  conclusively  presumed  to  have 
known  from  the  schedule  filed  with  the  com- 
mission that  the  train  did  not  stop  at  Au- 
burn. 

Judgment  affirmed. 

WAITS  and  GAGE,  JJ.,  concur. 

ERASER,  J.  (dissenting).  It  seems  to  me 
that  the  whole  trouble  arose  from  the  tele^ 
gram  of  Mr.  Hutchison,  Sr. 

The  ticket  agent  was  asked  two  questions: 

(1)  Can  you  sell  tickets  to  Auburn?  The 
answer  was  "I  can."  The  tickets  were  sold 
as  stated. 

(2)  If  the  passengers  catch  No.  37  in  Char- 
lotte, will  they  have  to  change  in  Atlanta? 
The  answer  was  "No."  The  passengers 
caught  No.  37  in  Charlotte,  and  only  chang- 
ed from  one  car  to  another  on  the  same 
train.  Of  this  change  there  was  no  com- 
plaint and  no  Injury.  At  the  time  of  the 
purchase  of  the  tickets  Mr.  Hutchison  did 
not  know  that  No.  37  passed  through  Au- 
burn. The  ladies  did  not  know  it  until  they 
had  disembarked  at  Opelika.  The  ladies  ex- 
pected to  meet  Mr.  T.  J.  Hutchison  at  Ope- 
lika. The  injury  arose  from  the  failure  to 
meet  him  at  Oi)elika. 


Now,  why  did  they  fail  to  meet  at  Opel- 
ika? The  telegram  prevented  the  meeting. 
The  parties  have  an  agreement  to  meet  at 
Opelika.  One  party  is  notified  of  a  change 
and  the  other  is  not  notified  of  the  change. 
Only  one  thing  could  have  been  expected; 
L  e.,  they  did  not  meet.  The  telegram  did  it 
The  agents  of  the  defendant  had  nothing  to 
do  with  the  telegram,  and  the  defendant  is 
not  responsible. 

GARY,  O.  J.,  concurs. 


(122  Va.  246) 

CHESAPEAKE  &  O.  RY.  CX).  v.  WARE. 

(Supreme  Court  of  Appeals  of  Yirginia.     Jan. 
24,  1918.     Rehearing  Denied  March  21, 

1918J 

1.  Railroads   ^s»47S(1)— Fires— PucADino— 

Under  Acts  1908,  c.  269,  plaintiff,  alleging 
a  destruction  of  property  by  nre  occasioned  by 
a  spark  thrown  from  an  eng^ine,  need  not  charge 
the  railroad  company  with  negligence,  and  de- 
murrer, challenging  the  sufficiency  of  allega- 
tions attempting  to  so  charge,  will  be  ignored 
on  appeal. 

2.  Appeal  and  Error  ^=»1051(l)--EyiDENCB 
—Harmless  Error. 

Where  the  evidence,  aside  from  that  object- 
ed to  by  two  assignments  is  sufficient  to  sus- 
tain the  verdict,  such  assignments  will  not  be 
considered. 

3.  Railroads  ^=»482(2)— B^ibes~S  uirFXiJiEiroY 
OF  Evidence. 

Evidence,  in  an  action  against  a  railroad 
company  for  damages  by  fire,  examined,  and 
held  that  the  circamstances  warranted  the  jury 
in  finding  that  the  fire  was  set  by  sparks  from 
a  passing  train. 

4.  Evidence  ^=»75— Presumption  —  Posses- 
sion OF  Records  and  Failure  to  Contro- 
vert. 

Where,  In  an  action  against  a  railroad  com- 
pany for  loss  by  fire,  the  question  is,  did  a  cer- 
tain train  pass  at  about  a  certain  time?  and 
the  plaintiff  makes  prima  facie  showing  that  it 
did,  which  defendant,  although  possessing  rec- 
ords of  the  movements  of  its  trains,  did  not  con- 
trovert, such  prima  facie  lowing  became  con- 
clusive of  the  fact. 

5.  Evidence  ^=»295  —  Inference  Based  on 
Inference. 

Where  the  inference  that  a  train  passed  a 
given  place  about  a  certain  time  has  the  re- 
quired basis  of  a  proved  fact,  although  prov^ 
bv  circumstantial  evidence,  it  may.  in  connec- 
tion with  other  facts,  form  the  basis  of  an  In- 
ference by  the  jury  that  a  fire  at  such  time  and 
place  was  set  out  by  such  train. 

Error  to  Circuit  Court  of  City  of  Williams- 
burg and  County  of-  James  City. 

Action  by  W.  Walker  Ware  against  the 
Chesapeal^e  &  Ohio  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afllrmed. 

This  Is  an  action  of  trespass  on  the  case 
by  the  defendant  in  error  (hereinafter  re- 
ferred to  as  plaintiff)*  against  the  plaintiff  in 
error  (hereinafter  referred  to  as  defendant), 
seeking  to  recover  damages  to  certain  tim- 
ber on  the  land  of  plaintiff  adjacent  to  the 
railroad    right    of    way    of   the   defendant. 
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caused,  as  Ib  alleged,  by  a  fire  set  out  by  tbe 
defendant  on  the day  of  April,  1915. 

The  declaration  contained  three  counts. 
There  was  a  demurrer  to  the  declaration  and 
to  each  count  thereof,  which  was  overruled 
by  the  trial  court 

The  allegations  drawn  in  question  by  the 
demurrer  were  in  substance  as  follows: 

Each  count  undertook  to  charge  both  that 
the  defendant  set  out  the  fire  and  that  it 
negligently  did  so. 

The  grounds  of  demurrer  are,  in  substance, 
that  all  of  the  counts  were  insufficient,  in 
that  they  did  not  charge  facts  from  which 
the  negligence  aforesaid  could  be  inferred. 

In  addition  to  the  allegations  aforesaicf  of 
negligence,  the  first  and  second  counts  al- 
leged that  the  fire  was  set  out  by  the  defend- 
ant "by  a  spark  emitted  from"  one  of  its 
engines,  and  the  third  count  alleged  that  the 
fire  was  set  out  by  the  defendant  "by  a  spark 
from"  one  of  its  engines.  None  of  the  grounds 
of  demurrer  challenges  the  sufficiency  of  such 
counts  to  allege  the  fact  that  the  fire  was 
set  out  by  a  spark  dropped  or  thrown  from 
one  of  defendant's  engines. 

There  was  a  trial  by  jury,  a  demurrer  to 
evidence  by  the  defendant,  and  a  verdict  of 
the  Jury  subject  to  such  demurrer.  Such  de- 
murrer was  overruled  by  the  trial  court 

The  Material  Facts,  etc. 

The  facts  and  certain  material  details  of 
evidence  bearing  on  the  material  questions 
of  fact  raised  by  the  assignments  of  error 
are  as  follows: 

(a)  Concerning  the  place  of  origin  of  the 
fire,  in  reference  to  its  proximity  to  the  rail- 
road of  the  defendant: 

The  testimony  for  the  plaintiff  did  not,  of 
itself,  fix  the  place  of  origin  of  the  fire.  But 
that  testimony,  when  considered  along  with 
the  testimony  of  J.  G.  Williamson,  a  witness 
for  defendant,  who  after  the  fire  examined 
the  area  burned  over  (which  testimony  is  not 
in  conflict  but.  in  accord  with  the  evidence 
for  the  plaintifiOf  was  sufficient  to  warrant 
the  jury  in  finding  the  fact  to  be  that  the  fire 
originated  on  the  north  side  of  the  railroad 
(on  the  same  side  of  it  as  plaintiff's  said 
land),  either  upon  plaintiff's  land  or  upon  a 
small  point  of  timbered  land  of  a  neighbor 
of  hi3  adjacent  to  the  railroad  and  to  plain- 
tiff's land,  and  at  a  place  sufficiently  close  to 
the  railroad  for  it  to  have  been  set  out  by  a 
spark  from  one  of  the  locomotive  engines  of 
the  defendant. 

(b)  Concerning  the  question  of  fact  wheth- 
er a  locomotive  engine  of  the  defendant, 
drawing  its  mail  train,  passed  along  by  the 
point  of  origin  of  the  fire  a  short  time  before 
it  originated: 

There  was  no  direct  evidence  In  the  case 
that  any  engine  of  any  train  of  defendant 
passed  said  point  at  the  time  in  question. 
The  evidence  for  the  plaintiff  on  this  subject 
was  wholly  circumstantial.  It  consisted  in 
proving  that  a  mall  train  of  the  defendant 


was,  by  its  schedule  of,  trains,  due  to  pass 
along  by  such  point  at  such  time.  The  di- 
rect evidence  on  this  point  may  be  best  Il- 
lustrated by  extracts  from  the  testimony  of 
the  plaintiff's  witnesses  on  the  subject  as 
follows: 

One  of  such  witnesses  testified: 

''Q.  Had  any  trains  of  the  Chesapeake  & 
Ohio  passed  bv  there  at  any  time,  dose  to  that 
time,  before  that? 

"A.  I  didn't  notice  any  trains,  but  I  think 
there  is  some  scheduled  about  that  time." 

Tbe  other  witness  for  plaintiff  on  this  sub* 
ject,  who  noticed  the  fire  somewhat  later 
than  the  former  witness,  testified: 

"Q.  Do  you  know  of  any  train  that  had 
passed  there? 

**A«  I  never  took  any  notice  of  it  I  live  ri^ht 
there,  and  they  pass  and  repass,  and  I  dou*t 
take  any  notice  of  them,  bat  it  was  a  11  o'clook 
train  that  would  have  gone  by  some  time  when 
I  saw  the  fire. 

"Q.  The  11  o'clock  train  had  gone  by  some 
time? 

"A.  Yes  sir, 

**q!  The  11  o'clock  train  is  what  train? 

"A.  That  is  a  mail  train,  a  fast  train.  Sonae-^ 
where  around  about  11  o'clock.  We  alwaya  call 
it  the  11  o'clock  train." 

The  defendant  introduced  no  evidence  on 
the  subject  of  whether  tiie  train  in  question 
passed  said  point  at  the  time  In  question. 

(a)  Concerning  the  question  of  fact  whetb- 
er  there  was  any  other  causal  agency  for  tbe- 
origin  of  the  fire  than  a  spark  from  tlie  en- 
gine of  said  mail  train  of  defendant: 

There  is  no  evidence  in  the  case  of  any  otli* 
er  cause  of  the  fire  other  than  that  tending  to 
show  that  it  was  set  out  by  a  spark  thro^ik 
from  the  engine  of  said  mail  train  of  defend- 
ant 

S.  O.  Bland  and  R.  Q.  Blckford,  both   or 
Newport  News,  and   Henry  Taylor,  Jr.,    or 
Richmond,    for    plaintiff   in    error.     Fraxik 
Armistead  and  Ashton  Dovell,  both  of  Wil- 
liamsburg, for  defendant  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above)^ 
[1]  1.  In  regard  to  the  position  taken  by  the 
demurrer,  mentioned  in  the  above  statement, 
that  the  declaration  was  insufilcient  in  Its 
charges  of  negligence  in  the  respective  coants. 
thereof,  the  following  is  deemed  suQcient  to 
say: 

Since,  under  the  Featherstone  Act  (Acts 
1908,  p.  888),  it  was  not  necessary  for  the 
plaintiff  to  have  alleged  that  the  fire  was 
negligently  set  out  by  the  defendant  (N.  &  W. 
Ry.  Co.  V.  Spates,  94  S.  E.  195),  the  allega- 
tions of  .such  negligence  drawn  in  question  by 
the  demurrer  may  be  regarded  as  surplusage. 
Therefore  it  is  unnecessary  for  us  to  inquire 
whether  such  allegations  were  sufilclent  al- 
legations of  such  negligence.  Further,  as  the 
demurrer  does  not  challenge  the  sufficiency  of 
the  declaration  to  allege  the  setting  out  of 
the  fire  under  the  Featherstone  Act,  that. 
question  is  not  raised  by  the  demurrer,  anci  it 
is  unnecessary  for  us  to  consider  that  quea- 
tion. 
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We»  therefore,  find  no  error  in  the  action 
of  the  trial  court  in  oyermllng  the  demurrer. 

[2]  2.  There  are  two  assignments  of  error 
raising  important  and  interesting  questions 
arising  from  the  action  of  the  trial  court  in 
permitting  certain  testimony  to  be  introduc- 
ed before  the  jury  by  the  plaintiff,  OTer  the 
objections  of  the  defendant,  relied  on  by  the 
former  as  evidencing  an  express  admission, 
and  admissions  by  conduct  of  the  latter,  of 
its  liability.  In  the  view  we  take  of  the 
case,  however,  as  hereinafter  set  out,  we  con- 
sider that  the  evidence  in  the  case  for  plain- 
tiff, independent  of  the  testimony  drawn  in 
question  by  the  two  assignments  of  error 
here  referred  to,  was  sufficient  to  sustain  the 
verdict  of  the  jury.  Therefore  it  is  unnec- 
essary for  us  to  pass  upon  the  questions 
raised  by  such  assignments  of  error. 

[3]  3.  In  addition  to  the  material  facts 
above  stated,  it  should  be  added,  perhaps,  for 
a  better  understanding  of  the  instant  case, 
that  the  fire  was  first  discovered  by  a  wit- 
ness who  was  about  three-fourths  of  a  mile 
therefrom  at  the  time  he  discovered  it;  that 
this  witness  first  observed  a  "tremendous 
smoke*'  and  got  to  the  fire  as  quickly  as  he 
could  afoot,  and  found  the  fire  burning  on 
plaintifTs  land  about  150  or  200  yards  from 
the  right  of  way  of  defendant;  that  the  fire 
was  then  coming  from  the  direction  of  such 
right  of  way,  going  with  the  wind,  which 
was  at  the  time  blowing  from  said  right  of 
way  towards  plaintiff's  land;  and  that  wit- 
ness gave  it  as  his  opinion  (imobjected  to) 
that  he  did  not  think  the  fire  had  been  burn- 
ing ten  minutes  when  he  saw  it 

These  facts,  taken  in  connection  with  the 
facts  stated  in  paragraphs  (a)  and  (c)  of  the 
statement  of  material  falcts  above  (which 
are,  in  substance,  that  the  fire  orl^ated 
sufficiently  close  to  the  railroad  for  it  to 
have  been  set  out  by  a  spark  from  the  engine 
of  the  mail  train  of  defendant  above  refer- 1 
red  to,  and  that  there  was  no  evidence  In 
the  case  of  any  other  cause  of  the  fire),  bring 
this  case  within  the  holdings  of  this  court 
in  C.  &  O.  Ry.  Co.  v.  May,  120  Va.  790,  92 
S.  E.  801,  and  Atlantic,  etc.,  R.  Co.  v.  Wat- 
kins,  104  Va.  154,  51  S.  B.  172,  to  the  effect 
that  the  circumstances  attending  the  com- 
mencement of  the  fire  warranted  the  jury  in 
finding  that  the  fire  was  set  out  by  said 
passing  train  of  the  defendant,  as  charged 
In  the  declaration,  if  the  evidence  set  out  in 
paragraph  (b)  of  the  statement  of  facts  and 
evidem^e  above  was  sufficient  to  warrant  the 
jury  in  inferring,  and  thus  finding,  it  to  be 
a  fact  that  such  train  did  pass  along  by  the 
iwint  of  origin  of  the  fire  a  short  time  before 
the  fire  originated.  Therefore  the  turning 
point  in  the  case,  upon  the  issue  of  fact  as 
to  whether  the  defendant  set  out  the  fire  as 
charged  in  the  declaration,  Is  the  question: 
[4]  4.  Was  the  evidence  set  out  in  para- 
graph (b)  above  sufficient  to  warrant  the 
Jury  in  inferring,  and  thus  finding,  it  to  be 
a  fact,  that  said  train  did  pass  along  by  the 


point  of  origin  of  the  fire  a  short  time  before 
the  fire  originated? 

Upon  this  question  two  positi<»is  are  tak- 
en for  the  defendant  They  are,  in  effect, 
as  follows: 

(1)  That  the  evidence  set  forth  in  said 
paragraph  (b)  is  Insufficient  to  warrant  the 
jury  in  making  the  inference  of  fact  that 
the  train  did  pass  along  as  aforesaid  at  the 
time  in  question :  that  the  scheduled  time  of 
the  train  proves  nothing;  that  It  may  have 
been  on  time  or  it  may  have  been  late.  It 
may  have  passed  at  or  about  the  time  in 
question  or  three  hours  afterwards  or  not 
at  all  that  day.  Tbat  the  evidence  wholly 
falls  to  show  these  facts  and  leaves  the 
question  at  Issue  open  to  mere  surmise  and 
conjecture. 

(2)  That,  there  being  no  direct  evidence 
before  the  jury  that  the  train  did  in  fact 
pass  at  or  about  the  time  in  question,  the 
most  that  can  be  said  to  sustain  the  verdict 
of  the  jury  in  this  particular  is  that  the 
jury  might  have  inferred  or  presumed  from 
the  circumstantial  evidence  before  them  that 
the  train  did  so  pass.  That  this  was  an  infer- 
ence or  presumption,  and  that  the  jury  could 
not,  upon  this  Inference  or  presumption,  base 
another  Inference  that  the  fire  was  set  out 
by  this  train  as  it  passed  the  point  of  origin 
of  the  fire. 

As  to  the  first  (1)  position  taken  for  de- 
fendant above  mentioned: 

The  testimony  for  plaintiff  as  to  the  time 
of  passing  of  the  train  tended  to  prove  such 
time,  and  was  as  definite -evidence  as  the 
plaintiff  could  produce  on  this  point,  with- 
out, resorting  to  calling  the  defendant  Itself, 
through  its  agents  or  records,  to  testify  in 
the  case.  The  plaintiff's  witnesses  on  the 
subject,  living  as  they  did  close  by  the  rail- 
road, and  having  grown  accustomed  to  the 
passing  of  trains,  were  naturally,  as  a  rule, 
unconscious  of  their  passing,  and  so  ccnLd 
not  be  expected  to  testify  with  more  defi- 
niteness  than  they  did  on  that  subject  In 
this  situation,  and  in  view  of  the  fact  that 
definite  evidence  of  the  exact  time  at  which 
the  train  passed  was  peculiarly  within  the 
possession  of  the  defendant,  being  furnished 
by  its  record  of  the  movement  of  its  trains, 
the  testimony  for  plaintiff  furnished  prima 
facie  evidence  of  the  fact  that  the  train  ran 
on  time  on  the  day  in  question,  and  hence 
passed  the  point  of  origin  of  the  fire  a  short 
time  before  the  fire  originated.  The -defend- 
ant having  failed  to  introduce  any  evidence 
to  rebut  the  prima  facie  proof  aforesaid, 
such  proof  became  conclusive  of  the  fact  in 
question.  1  Wlgmore  on  Ev.  8  285,  and  au- 
thorities cited. 

As  quoted  by  the  learned  author  of  the 

work  last  cited.  Lord  Mansfield,  O.  J.,  said 

in  dlatch  V.  Archer,  Oowp.  66: 

"It  is  certainly  a  maxim  tbat  all  evidence  is 
to  be  weighed  according  to  tbe  proof  which  it 
was  in  the  power  of  one  side  to  have  produced 
aDd  in  the  power  of  the  other  side  to  have  con- 
tradicted." 
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And  as  also  quoted  by  the  same  learned  au- 
thor above  referred  to,  Best,  J.,  speaking  of 
a  presumption  of  fact  arising  from  evidence 
introduced  by  one  party,  which  evidence  is 
in  itself  inconclusive,  said  in  R.  v.  Burdett, 
4  B.  &  Aid.  122: 

"If  the  opposite  party  has  it  in  his  power  to 
rebut  it  by  evidence,  and  yet  offers  none,  then 
we  have  something  like  an  admission  that  the 
presumption  is  just 

[6]  As  to  the  second  (2)  position  for  defend- 
ant, above  mentioned: 

The  rule  that  ''an  inference  cannot  be  based 
upon  a  presumption,'*  or,  what  is  the  same 
rule  that  "an  inference  cannot  be  based  upon 
an  inference,"  is  invoked  as  fatal  to  the  plain- 
tiff's case.  It  is  urged  with  much  ability 
and  force  by  counsel  for  defendant,  that  in 
the  consideration  of  circumstantial  evidence, 
an  inference  cannot  be  based  upon  an  infer- 
ence or  presumptioh ;  that  an  inference  or 
presumption  cannot  form  the  basis  of  fact 
from  which  another  inference  of  fact  may  be 
drawn;  that  at  most,  in  the  instant  case,  all 
that  can  be  said  is  that  the  jury  were  war- 
ranted in  drawing  the  inference  or  presump- 
tion that  the  train  passed  as  aforesaid;  that 
there  is  no  direct  proof  of  it  as  a  fact;  that 
only  from  facts  which  have  been  proved  by 
direct  evidence  can  the  Jury  properly  draw 
an  inference  of  fact.  Hence  the  jury  could 
not  use  this  inference  or  presumption  that 
the  train  passed  as  aforesaid  as  an  inter- 
miediate  fact  from  which  to  make  a  second 
inference  that  the  fire  originated  from  the 
train. 

We  are  cited  on  this  point  only  to  the 

cases  of  C.  &  O.  Ry.  Co.  v.  Heath,  103  Va.  64, 

48  S.  B.  608,  and  N.  &  W.  Ry.  Co.  v.  Cromer, 

90  Va.  763,  40  S.  E.  54.    The  statement  In 

these  cases  of  the  rule  invoked  is  this: 

"An  inference  cannot  be  drawn  from  a  pre- 
sumption, but  must  be  founded  upon  some  fact 
legally  established." 

The  latter  case  quotes  this  rule  from  Bail- 
ey on  P^sonal  Injuries  (1st  Ed.)  §  1675. 

Tlie  rule  referred  to  is  firmly  established, 
and  is  a  correct  and  wise  rule  when  correctly 
applied. 

Referring  to  the  rule  that  an  inference  can- 
not be  drawn  from  an  inference  or  pre- 
sumption, McCabe.  J.,  in  delivering  the  opin- 
ion of  the  court  in  Hinshaw  v.  State,  147 
Ind.  334,  at  page  363,  47  N.  E.  157,  166,  says: 

"There  is  an  important  exception  to  that 
rule,  however.  A  fact  in  the  nature  of  an  infer- 
ence may  itself  be  taken  as  the  basis  of  a  new 
inference,  whether  intermediate  or  final,  provid- 
ed the  first  inference  has  the  required  basis  of 
a  proved  fact,  Burrill,  Cir.  Bv.  p.  138:  Best 
on  Pres.  §187;  1  Greenl.  Ev.  |  34."  (ItaUcs 
supplied.) 

Reference  to  the  authorities  cited  by  Bail- 
ey on  Personal  Injuries,  supra,  and  to  the 
two  Virginia  cases  dted,  supra,  makes  it 
dear  that  the  presumption  or  Inference  re- 
ferred to  in  the  rule  in  question  is  a  presump^ 
tlon  or  inference  which  may  and  often  should 
be  drawn,  but  which  in  the  case  in  which  the 
role  in  question  is  applied  is  not  a  proved 


fact.  If  the  inference  or  presumption  Is 
based  on  euch  evidence  that  it  may  be  re- 
garded as  a  fact  proved  in  the  case,  then, 
although  the  evidence  on  which  it  is  based 
may  be  citrcumstantiaj.  evidence^  such  in- 
ference or  presumption  of  fact  may  itself 
form  the  basis  for  another  inference  of  ffiict, 
equally  as  if  it  had  been  proved  by  direct 
evidence.    1  Wigmore  on  Ev.  §  41. 

The  last  cited  learned  author  dealing  with. 
the  rule  under  consideration,  unqualified  by 
the  exception  above  referred  to,  says: 

"It  was  once  suggested  that  an  'inference  up- 
on an  inference'  will  not  be  permitted,  i.  e.,  a 
fact  desired  to  be  used  circumstantially  must  it- 
self be  established  by  testimonial  [direct]  evi- 
dence; land  this  suggestion  has  been  repeated  by 
a  few  courts,  and  sometimes  actually  enforced. 
There  is  no  such  rule,  nor  can  be.  If  there 
were,  hardly  a  single  trial  could  be  adequately 
prosecuted.  ♦  ♦  *  All  departments  of  reason- 
mg,  all  scientific  work,  every  day's  life,  and 
every  day's  trials,  proceed  upon  such  data.  Tbe 
judicial  utterances  that  sanction  the  fallacious 
and  impractical  limitation,  originally  put  for- 
ward without  autiiority,  must  be  taken  as  valid 
only  for  the  particular  evidentiary  facts  there- 
in relied  upon." 

It  should  be  noted  that  an  examination 
of  all  the  cases  cited  by  the  learned  author 
last  quoted  to  that  portion  of  the  test  above 
set  forth  which  alludes  to  the  unqualified  rule 
that  "an  inference  upon  an  inference"  ha.s 
been  repeated  by  a  few  courts,  and  some- 
times actually  enforced,  discloses  that  all  of 
such  cases  which  repeat  and  those  whldi 
enforce  the  rule  mentioned,  either  contain 
a  quotation  from  Starkie,  Ev.  §  67,  or  refer 
to  cases  which  do  contain  that  quotation. 
The  latter  quotation  Is  as  follows: 

"In  the  first  place,  as  the  very  foundation  of 
indirect  proof  m  the  establishment  of  one  or 
more  facts  from  which  the  inference  is  songbt 
to  be  made,  the  law  requires  that  the  latter 
should  be  established  by  direct  evidence,  in  tbe 
same  manner  as  if  they  were  the  very  facts  in 
issue." 

Here  seems  to  be  the  source,  so  far  as  vre 
have  discovered  it,  of  the  misconception 
which  has  arisen  in  the  few  cases  where  tbe 
rule  has  been  enforced  unqualifiedly,  refer- 
red to  by  Mr.  Wigmore.  The  word  "direct*' 
is  underscored  in  the  quotation  from  Starkie 
on  Evidence  as  found  in  one  of  the  earliest 
cases  we  have  examined  containing  It  We 
have  not  had  access  to  the  edition  of  Starkie 
on  Evidence  containing  this  language.  Mr. 
Wigmore  cites  the  edition  of  1824.  The  te:si: 
of  Mr.  Starkie,  quoted  as  aforesaid,  is  un- 
doubtedly misleading.  But  the  text  itself, 
upon  a  careful  reading  of  it,  discloses  that 
the  direct  evidence  therein  referred  to  is  not 
direct  evidence  in  the  usual  (but  as  Mr.  Wig. 
more  says  in  the  incorrect)  meaning  witlx 
which  that  phraseology  is  used,  distingui8li> 
ing  such  evidence  from  circumstantial  evi- 
dence. (Mr.  Wigmore  avoids  this  confusicMx 
by  designating  the  former  evidence  as  "tes- 
timonial evidence".)  The  concluding  portion, 
of  the  text  quoted  from  Mr.  Starkie  showa, 
however,  that  he  means  to  say  that  all  facta 


N.a) 


BOONE  V.  WESTERN  UNION  TELEGRAPH  CO. 


187 


which  are  proved  In  a  case  *'in  the  same  man- 
ner as  if  they  were  the  very  facts  In  issue 
(that  is,  by  evidence  of  logical  probative  val- 
«e,  either  direct,  testimonial,  or  circumstan- 
tial) may  serve  as  the  basis  from  which  fur- 
ther inference  of  fact  may  be  drawn.  This, 
as  we  have  seen,  is  the  true  rule,  and  Is  in 
accord  with  the  great  weight  of  authority. 
And  since  all  ''facts  in  issue''  may  be  proved 
by  circumstantial  evidence,  as  well  as  by  di- 
rect or  testimonial  evidence,*  and  every  fact 
proved  by  circumstantial  evidence  is  but  an 
inference  from  such  evidence,  Mr,  Starkie  in 
truth  says  that  where  a  fact  is  proved  in  a 
case  as  a  fact,  although  by  inference  from  cir- 
cumstantial evidence,  such  fact  may  itself 
be  taken  as  the  basis  for  a  new  inference  of 
fact. 

Indeed,  when  w^  consider  the  rule  as  stat- 
ed by  Bailey  on  Personal  Injuries,  i.  e.: 

"An  inference  cannot  be  drawn  from  a  pre- 
lumption,  but  mast  be  founded  upon  some  fact 
legally  established" 

— ^we  see  that  the  concluding  portion  of  the 
sentence  carries  the  same  meaning  as  the 
quotation  from  Mr.  Starkie  when  correctly 
understood,  and  as  that  expressed  in  Hin- 
shaw  V.  State,  supra,  above  set  forth. 

In  the  instant  case  the  inference  that  the 
train  passed  as  aforesaid  must  be  regarded, 
as  aforesaid,  as  a  proved  fact;  hence,  al- 
though proved  by  circtimstantial  evidence,  it 
might  have  properly  formed  (in  connection 
with  the  other  facts)  the  basis  for  another 
Inference  of  fact  by  the  jury,  to  wit,  the  in- 
ference that  the  fire  was  set  out  by  the  said 
train  aa  charged  in  the  declaration. 


We  must  conclude,  therefore,  that  neither 
of  the  positions  (1)  or  (2)  above  mentioned  as 
taken  for  defendant  can  be  sustained,  and 
the  question  4  under  consideration  must  be 
answered  in  the  affirmative. 

For  the  foregoing  reasons  the  Judgment 
complained  of  must  be  afflrmed. 

Affirmed. 


(175  N.  C.  718) 

BOONE   V.    WESTERN    UNION   TELE- 
GRAPH CO.     (Na  414.) 

(Supreme  Court  of  North  Carolina.     May   1, 

1918.) 

Appeal  from  Superior  CJourt,  Stanly  Coun- 
ty; Harding,  Judge. 

Action  by  W.  V.  Boone  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    No  error. 

This  is  an  action  to  recover  damages  for 
mental  anguish  caused,  as  alleged  l^  the 
plaintiff,  by  the  negligence .  of  the  defendant 
In  the  transmission  of  an  interstate  telegraph 
message.  There  was  a  judgment  for  the  de- 
fendant, and  the  plaintiff  excepted  an^  ap- 
pealed. 

W.  L.  Mann,  of  Albemarle,  for  appellant. 
Tillett  &  Guthrie,  of  CSiarlotte,  for  appellee. 

PER  CURIAM.  The  judgment  of .  the 
superior  court  is  affirmed,  on  the  authority 
of  Askew  V.  Telegraph  Co.,  174  N.  C.  2(51,  93  S. 
EI.  773,  and  Norria  v.  Telegraph  CO.,  174  N.  a 
92,  93  S.  E.  465. 

No  error. 


188 


95  SOUTHBASTBBN  REPORTER 


(S.C. 


(175  N.  0.  717) 

CROWEUi  ▼.  PARKER  et  aL    (No.  411.) 

(Supreme  Court  of  North  Carolina.     May  1, 

1918.) 

Appeal  from  Superior  Court,  Stanly  CJoun- 
ty;   Long,  Judge. 

Action  by  R.  A.  Crowell  against  J.  Bi.  Par- 
ker and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    No  error. 

This  is  an  action  to  recorer  commlssionB 
for  the  sale  of  land  or  damages  in  lieu  there- 
of. The  facts  are  fully  reported  on  the  for- 
mer appeal  in  this  action.  171  N.  C.  392,  88 
S.  B.  497.  The  jury  returned  the  following 
verdict: 

(1)  Did  the  defendant  Parker  execute  and 
deliver  to  the  plaintiff  the  contract  marked 
Exhibit  A,  as  alleged  in  the  complaint? 
Answer:    Yes.    (Answered  by  consent) 

(2)  Did  the  defendant  Parker,  without  the 
knowledge  of  plaintiff,  make  the  contract  to 
sell  the  land  to  Shirey  and  Cook,  before  the 
expiration  of  the  contract  between  Crowell 
and  Parker?  Answer:  Yes.  (Answered  by 
consent) 

(3)  Was  Shirey  ready,  able,  and  willing  to 
buy  the  land  and  pay  therefor  $5,000,  as  al- 
leged in  the  oomplaint?    Answer:    No. 

(4)  Was  the  defendant  Parker  enabled  to 
make  the  contract  he  made  with  Shirey  and 
Cook  to  sell  the  land  to  them  for  $4,500  by 
reason  of  the  efforts,  influence,  advertisement, 
or  personal  solicitation  of  plaintiff?  Answer: 
Yes: 

(4^  Did  Parker  waive  the  provisions  of 
the  contract  that  the  lands  should  be  sold  for 
$5,000?    Answer:    Yes. 

(5)  Were  Shirey  and  Cook  ready,  able^  and 
willing  to  comply  with  the  terms  of*  the  trade 
as  made  with  them  for  $4,500?   Answer:    Yea 

(6)  Did  the  defendants  Parker  and  Shirey 
conspire  together  to  make  a  contract  to  sell 
at  the  price  of  $4,500  instead  of  $5,000,  for 
the  purpose  and  with  the  intention  of  defeat- 
ing the  plaintiff  or  his  commissions  of  $5(X), 
as  alleged  in  the  complaint?    Answer:    Yes. 

(7)  What  amount,  if  any,  is  the  defendant 
Parker  indebted  to  the  plaintiff?  Answer: 
$450. 

(8)  What  amount,  if  any,  is  the  defendant 
Shirey  indebted  to  the  plaintiff?  Answer: 
$450. 

Judgment  was  entered  in  favor  of  the  plain- 
tiff, and  the  defendants  excepted  and  ap- 
pealed. 

R.  If.  Smith,  of  Albemarle,  and  Manly, 
Hendren  &  Wonble,  of  Winston-Salem,  for 
appellants.  R.  L.  Brown,  of  Albemarle,  and 
J.  A.  Spence,  of  Ashboro,  for  appellee. 

PER  CURIAM.  The  principal  exception  of 
the  defendants  is  that  there  was  not  sufhcient 
evidence  to  support  the  findings  of  the  jury, 
but  upon  an  examination  of  the  record  we 


are  of  opinion  there  was  evidence,  direct  and 
circumstantial,  sustaining  the  verdict,  and 
that  there  is  no  reversible  error.  Tlie  action 
has  been  tried  In  accordance  with  the  former 
opinion. 
No  error. 

a09  8.  C.  436) 

BARTLBTT  et  aL  v.  AYCOCK  «t  al. 

SAME  V.  McLEOD. 

(No.  dd21.) 

(Supreme  Court  of  South  Carolina.     March  11, 

1918.) 

1.  Tbusts  ^S9ll2— Tbust  Deeds— Construc- 
tion. 

A  trust  deed  is  not  to  be  construed  by  the 
technical  rules  of  the  common  law,  but  of  eq- 
uity, which  always  endeavors  to  ascertain  the 
intention  of  the  grantor. 

2.  TausTB  ^s»ld4— Tbust  Deeds— Construc- 
tion—Estate  Conveyed. 

A  trust  deed  "to  have  and  to  hold  the  prem- 
ises in  trust  for  life  and  on  the  grantee's  death 
to  such  heirs  of  his  body  as  mav  survive  him, 
to  them  and  their  assigns  forever,  granted  only 
a  life  estate,  with  remainder  to  surviving  heirs. 

Gage,  J.,  dissenting. 

Appeal  from  Clommon  Pleas  Circuit  Court 
of  Sumter  (bounty;  R.  W.  Memminger,  Judge. 

Two  actions  by  Bunyan  Bartlett  and 
others  against  Henrietta  Aycock  and  others^ 
and  by  Henry  Bartlett  and  others  against 
Charles  L.  Mcl^eod.  From  the  decree  ren- 
dered, plaintiffs  In  each  case  appeal.  Re- 
versed. 

A.  B.  Stuckey,  of  Sumter,  for  appellants. 
L.  D.  Jennings,  of  Sumter,  for  respondents. 

GARY,  C.  J.  These  two  actions  were 
heard  together,  and  Involve  the  construction 
of  a  deed,  whereby  Jno.  M.  Tindall  conveyed 
certain  lands  to  Richard  S.  Bartlett,  the  ha- 
bendum clause  being  as  follows: 

*'To  have  and  to  hold  all  and  singular  the  said 
premises  before  mentioned,  unto  the  said  Rich- 
ard S.  Bartlett,  in  trust  for  his  life,  and  at  his 
death  to  such  heirs  of  his  body  as  may  survive 
him,  to  them  and  their  heirs  &  assigns  forever." 

[1]  His  honor  the  circuit  Judge  ruled  that 
Richard  S.  Bartlett  took  a  fee  conditional. 
After  the  birth  of  issue  he  conveyed  the 
lands  to  these  defendants  or  their  grantors. 
The  only  question  involved  1b  whether  the 
ruling  of  the  circuit  Judge  is  erroneous.  As 
this  is  a  trust  deed.  It  is  not  to  be  construed 
by  the  technical  rules  of  the  common  law, 
but  of  equity,  which  always  endeavors  to  as- 
certain the  intention  of  the  grantor.  Holder 
V.  Melvin,  106  S.  C.  245,  91  S.  E.  97. 

[2]  The  clear  Intention  of  the  deed  was 
that  Richard  S.  Bartlett  should  take  only  a 
life  estate,  with  remainder  to  such  of  his 
heirs  of  his  body  as  might  be  living  at  the 
time  of  his  death.  This  construction  Is  fully 
sustained  by  the  case  of  Gadsden  v.  Desport- 
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es,  89  S,  a  131,  17  8.  B.  706,  In  wUch  Mr. 

Chief   Ji3st|lce   Mdver  used*  tbe   followtng 

language: 

"It  may  be  cooceded,  for  the  purposes  of  this 
case,  that  if  the  language  of  this  devise  had  been 
to  Regiua  Gadsden,  and  at  her  death  to  the 
issue  of  her  body,  with  nothing  more,  then  the 
rule  in  Shelley's  Case  would  have  applied,  unless 
there  were  other  controlling  circumstances,  here- 
after to  be  adverted  to,  to  present  such  a  result. 
But  in  this  case  there  is  something  more.  Here 
the  words  are  not  simply  to  the  issue  of  her 
body,  but  to  the  issue  of  her  body  *who  may  be 
then  living,'  which,  it  seems  to  us,  negatives  an 
intent  that  the  issue  should  take  in  indefinite 
succession,  and,  on  the  contrary,  indicates  an 
intent  that  certain  issue,  not  susceptible  of  des- 
ignation by  name,  and  therefore,  described  as  a 
oUiss,  Sirho  may  be  then  living,'  should  take  aa 
porchasers.  These  words  unquestionably  show 
that  it  was  not  the  intent  that  the  issue  gener- 
ally should  take,  but,  on  the  contrary^  only  such 
of  the  issoe  as  might  then  be  living,  which 
would  be  equivalent  to  sayins  such  issue  as 
might  then  be  surviving.  If,  therefore,  the  in- 
tention was  not  to  give  the  property  to  the  is- 
sue generally  who  could  take  through  their  an- 
cestor, but  to  certain  persons  who  could  bring 
themselves  within  the  terms  of  the  devise  de- 
scriptive of  the  class,  they  must  take  as  pur- 
chasers, and  not  through  their  ancestor." 

It  will  thus  be  seen  that  the  remaindermen 
under  the  deed  in  question  would  take  as 
purchasers  even  If  it  should  be  tested  by 
technical  rules  of  construction. 

Jfteversed. 

HYDBICK,  WATTS,  and  FRASBR,  JJ., 
concur. 

GAGE,  J.  I  dissent,  and  concur  with  the 
circuit  court.  I-  think  there  was  no  trust, 
and  the  case  must  be  decided  as  If  the  deed 
was  at  law. 


(81  W.  Va.  681) 

MARTIN  T.  ROTHWELIi  et  aL    (Sob.  41r45.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26, 1918.) 

i8ullabu9  by  ik0  Court.) 

1.  Corporations  ^=>S1  —  Subscrsption  to 
Stock— AcCKPTANCE— Validity. 
A  subscription  to  the  capital  stock  of  a  cor- 
poration subsequently  to  be  formed,  and  not  re- 
Toked  before  the  organization  thereof*  is  valid 
upon  the  acceptance  thereof  by  such  corporation 
after  its  formation  and  organization. 

2l  Cobporations  <I=»81  —  Subscbiption  to 
Stock— Conditions  Precedent. 
If  said  subscription  is  made  upon  the  con- 
dition that  certain  things  will  be  performed  by 
the  proposed  corporatioUr  such  proposed  corpo- 
ration by  the  acceptance  of  said  subscription 
undertakes  to  perform  the  conditions  under 
which  it  is  made. 

8.  Contracts  ^=3»160— Construction— Recit- 
als or  Prbauble. 
The  obligation  of  the  parties  to  a  contract 
in  not  determined  by  the  recitals  therein,  or  the 
preamble  thereto,  but  such  recitals  or  preamble 
may  serve  the  purpose  of  limiting  or  defining 
such  obligation  where  the  extent  thereof  is  by 
the  obligatory  terms  of  the  contract  uncertain, 
indefinite,  or  ambiguous. 


Cases  Certlfled  from  Circuit  Court,  Berke- 
ley County. 

Separate  suits  by  iX  E.  Martin,  trustee, 
against  J.  M.  Rothwell  and  others.  Demur- 
rers to  the  declarations  overruled,  and^  cases 
certified.  Judgments  affirmed,  and  causes 
remanded. 

S.  W.  Walker,  A.  C.  Mclntire,  and  J(^n 
BL  Zirkle,  all  of  Martlnsburg,  for  plaintiff. 
D.  W.  Snyder,  Jlr.,  and  H.  H.  Emmert,  both 
of  Martlnsburg,  for  defendants. 

RITZ,  J.  The  declarations  in  these  cases 
aver  that  the  respective  defendants,  by  sign- 
ing their  names  to  the  following  paper,  pledg- 
ed thems^ves  as  subscribers  to  the  stock  of 
the  corporation  thereafter  formed  under  said 
agreement.  The  agreement  and  contract  re- 
ferred to  is  in  the  following  language: 

"Whereas,  the  Norwalk  Motorcar  Company, 
of  Norwalk,  Ohio,  has  expressed  a  willingness 
to  remove  its  entire  plant,  patterns,  designs, 
drawings,  patents,  patents  applied  for  and  to 
be  applied  for,  good  will  and  fixtures  to  Mar- 
tlnsburg, W.  Va.,  and  to  reorganize  its  com- 
pany by  procuring  a  new  charter  under  the  laws 
of  the  state  of  West  Virginia  provided  the  citi- 
zens of  Martinsburg  will  subscribe  the  sum  of 
$75,000  for  a  contemplated  preferred  stock  is- 
sue ;   and 

"Whereas,  under  the  reorganization  of  said 
company  the  Norwalk  Motorcar  Company  has 
agreed  to  accept  as  full  compensation  for  its  en- 
tire plant  and  improvements  in  motorcars  and 
commercial  trucks  $100,000  of  common  stock  of 
said  company  and  of  a  total  issue  of  stock  of 
$137,500  common  stock ;  that  the  said  Norwalk 
Motorcar  Company  agrees  to  give  from  said 
capitalization  one  share  of  common  stock  for 
each  two  shares  of  preferred  stock,'  and  further 
in  the  organization  of  said  company  as  afore- 
said three  out  of  seven  of  its  board  of  direc- 
tors ^all  be  selected  annually  by  the  subscrib- 
ers to  said  preferred  stock,  said  preferred  stock 
to  bear  7  per  cent  interest  to  be  paid  semian- 
nually: 

"Now,  therefore,  we,  the  undersigned,  do  here- 
by bind  ourselves,  our  heirs  and  assigns,  for  the 
amount  opposite  our  names  as  our  subscrip- 
tions to  said  preferred  stock,  said  subscriptions 
not  to  be  binding  on  us  and  each  one  of  us  un- 
til at  least  $50,000  of  said  preferred  stock  has 
been  subscribed ;  and  when  said  $50,000  prefer- 
red stock  is  so  subscribed  this  subscription  be- 
comes operative  and  the  organization  of  said 
company  under  the  laws  of  West  Virginia  may 
proceed. 

"It  is  further  understood  between  the  subscrib- 
ers and  the  said  Norwalk  Motorcar  Company 
that  the  said  $75,000  derived  from  the  said  pre- 
ferred stock  subscrintions  is  to  be  used  as  capi- 
tal in  the  business  of  said  company,  and  no  part 
of  same  is  to  be  expended  on  any  stockholders 
of  the  present  Norwalk  Motorcar  Company,  and 
said  expenditures  on .  behalf  of  said  company 
shall  be  so  expended  by  the  new  board  of  direc- 
tors oi  the  new  organized  company  three  of 
which  are  to  be  named  as  aforesaid  by  the  pre- 
ferred stockholders. 

"Said  subscription  shall  be  paid  as  follows: 
25  per  cent,  of  the  amount  subscribed  when 
$50,000  or  more  has  been  taken,  the  residue  to 
be  payable  in  four,  eight  and  twelve  months 
from  that  date;  the  subscriber  to  give  good 
commercial  paper  for  the  deferred  payments, 
with  interest,  or  the  same  may  be  paid  in  cash.'^ 

The  declarations  each  contain  two  special 
counts.     In  the  first  count  the  pleader  at- 
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tempts  to  allege  that  all  of  the  things  refer- 
red to  in  the  two  recital  paragraphs  of  the 
above  contract  have  been  performed,  as  well 
as  those  things  referred  to  in  the  last  three 
oaragraphs  of  the  contract.  The  second 
oount  only  avers  the  performance  of  the  con- 
ditions and  stipulations'  referred  to  in  the 
last  three  paragraphs  of  the  paper.  In  both 
counts  it  is  averred  that  these  subscrip- 
tions were  accepted  by  the  Norwalk  Motor- 
car Company,  and  that  the  defendants  there- 
by respectively  became  liable  to  pay  the 
amounts  which  they  set  opposite  their  names. 
[2,  3]  It  is  insisted  by  the  defendants  on  de- 
murrer that  all  of  the  statements  contained 
in  the  two  recital  paragraphs  of  the  contract 
are  conditions  precedent,  and  must  be  per- 
formed before  there  Is  a  right  to  sue  for  the 
subscriptions,  and  they  insist  that  tlie  decla- 
ration, while  the  first  count  attempts  to  show 
a  compliance  with  these  conditions,  fails  in 
that  regard,  while  the  plaintiff  contends  that 
the  two  paragraphs  containing  the  preamble 
or  recitals  are  not  in  any  sense  the  obligation 
of  the  parties,  but  that  sucbi  obligation  is 
fixed  in  the  latter  three  paragraphs  of  the 
contract,  and  that  It  is  sufficient  to  aver  a 
compliance  with  the  requirements  thereof; 
that  the  paragraphs  containing  the  recitals 
can  only  be  looked  to  to  determine  what  the 
parties  were  contracting  about,  or  to  make 
clear  any  ambiguity  that  may  exist  in  the 
obligatory  part  of  the  contract  It  seems 
to  be  qnlte  clear  that  paragraphs  in  a  con- 
tract containing  recitals  of  the  purposes  and 
intentions  of  the  parties  thereto  are  not 
strictly  speaking  parts  of  the  contract,  unless 
adopted  as  such  by  reference  thereto.  The 
obligation  of  the  parties  to  each  other  are 
not  fixed  by  the  terms  of  these  recitals,  and 
the  only  purpose  thereof  is  to  deune  or  limit 
the  obligations  which  the  parties  have  taken 
upon  themselves  where  the  extent  thereof  is 
uncertain,  or  to  aid  in  interpreting  any  am- 
biguous language  used  in  expressing  such 
obligation.  Such  preambles  or  recitals  In  a 
contract  are  analogous  to  the  preamble  in  a 
statute.  It  is  no  part  of  the  statute,  but 
frequently  it  is  looked  to  in  determining  the 
proper  construction  of  the  act.  It  ordinarily 
declares  the  mischief  which  it  is  the  intention 
of  the  Legislature  to  correct  by  the  passage 
of  the  act,  and  thus  offers  valuable  aid  in 
construing  a  statute  ambiguous  on  its  face. 
And  so  in  contracts  where  a  preamble  of  this 
character  is  added  declaratory  of  the  pur- 
poses anil  intentions  of  the  parties,  it  will  be 
looked  to  in  construing  the  contract,  and  to 
supply  any  omissions  therefrom  which  are 
capable  of  being  supplied  by  reference  to  such 
recitals,  but  In  no  sense  will  it  be  the  basis 
of  a  legal  and  binding  obligation  of  the  par- 
ties. See  Trower  v.  Elder,  77  111.  452,  where 
it  was  held  that  a  recital  in  a  contract  very 
much  like  the  ledtal  in  the  contract  here  was 
no  part  of  the  contract,  but  the  court  would 
look  to  it  in  determining  the  subject-matter 
about  which  the  parties  were  contracting,  in- 


asmuch as  it  was  of  doubtful  interpretation 
without  this  aid.  So  in  Ming  v.  Woolfolk,  3 
Mont.  380,  It  was  held  that  the  recitals  con- 
tained in  the  contract  could  be  looked  to 
only  for  the  purpose  of  ascertaining  the  situ- 
ation of  the  parties,  but  their  legal  obliga- 
tion must  be  determined  by  the  last  para- 
graph, which  paragraph  contained  their  un- 
dertakings. See,  also.  Miller  v.  Wfegenhauser, 
18  Mo.  App.  11;  Price  &  Nisbet  v.  Blgham's 
Ex'rs,  7  Har.  &  J.  (Md.)  296;  2  Parsons  on 
Contracts,  pp.  620,  833 ;  Leake  on  Contracts, 
p.  147.  So  we  conclude  that  the  legal  obli- 
gation of  the  parties  to  this  contract  must 
be  fixed  by  the  last  three  paragraphs  thereof, 
and  that  the  only  purpose  of  the  first  two 
paragraphs,  or  the  preamble,  is  to  Identify 
the  subject-matter  about  which  the  parties 
were  contracting,  or  to  explain  any  am- 
biguities in  their  undertaking.  It  is  well  set- 
tled that  where  a  written  contract  is  signed 
by  proposed  stockholders  in  a  corporation  to 
be  thereafter  formed,  the  same  constitutes  a 
continuing  offer  to  take  the  stock  of  said  com- 
pany when  it  is  formed,  and  if  said  company 
is  subsequently  formed  and  accepts  said  sub- 
scription, then  it  becomes  as  binding  upon 
the  party  making  it  as  though  it  had  been 
made  to  the  company  after  it  had  been  duly 
organized.  Windsor  Hotel  Co.  r.  Schenk,  76 
W.  Va.  1,  84  S.  E.  911.       ' 

[1]  It  must  also  be  borne  in  mind,  however, 
that  when  such  corporation  after  organiza- 
tion accepts  the  subscription  and  there  are 
conditions  attached  to  it,  as  in  this  case,  it 
accepts  it  subject  to  the  conditions  thereto 
annexed,  and  it  will  be  under  the  same  obliga- 
tion to  perform  the  conditions  upon  its  part 
as  the  subscriber  is  to  pay  tne  amount  of  his 
subscription.  10  Cyc.  416;  7  R.  0.  L.  228.  A 
reference  to  the  contract  shows  that  the  only 
conditions  upon  which  these  subscriptions  to 
the  stock  of  this  proposed  corporation  were 
made  are:  First,  that  there  should  be  $50,000 
of  such  stock  subscribed  before  such  sub- 
scriptions became  binding;  second,  that  the 
proceeds  of  the  sale  of  the  $75,000  of  pre- 
ferred sitock  was  to  be  used  as  capital  of  the 
company,  no  part  thereof  to  be  expended  on 
any  of  the  stockholders  of  the  present  Nor- 
walk Motorcar  Company;  third,  that  such 
expenditures  be  made  on  behalf  of  said  com- 
pany by  the  new  board  of  directors:  fourth, 
that  of  such  new  board  of  directors  three 
thereof  should  be  named  by  the  preferred 
stockholders.  The  declaration  in  both  of  the 
special  counts  avers  a  full  compliance  with 
these  conditions.  It  avers  that  $50,000  of 
preferred  stock  had  been  subscribed  before 
the  corporation  was  organized,  as  provided 
in  said  contract.  It  avers  further  that  all  of 
the  proceeds  arising  from  the  sale  of  the 
$75,000  issue  of  preferred  stock  has  been  ex- 
pended as  capital  on  business  of  the  new  or 
reorganized  company,  and  under  the  direction 
of  the  new  board  of  directors,  three  of  whom 
were  selected  from  the  preferred  stockhold- 
ers.   This  is  all  that  was  necessary  to  make 
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the  defendants  liable  upon  their  snbscrip- 
tiona 

The  only  difference  in  the  declarations  in 
these  cases  is  that  as  to  some  of  the  defend- 
ants it  is  averred  that  they  paid  part  of 
their  subscriptions  after  the  organization  of 
the  company;  that  others  took  part  in  the  oi:- 
ganization  of  the  new  corporation;  that 
others  took  part  in  the  organization  and  as- 
sisted in  the  election  of  the  board  of  directors 
and  the  adoption  of  by-laws;  and  that  some 
others  acted  as  directors  of  said  corporation 
from  the  time  of  its  organization  to  the  time 
it  ceased  to  do  business.  These  allegations 
are  no  doubt  made  for  the  purpose  of  show- 
ing a  waiver  on  the  part  of  the  defendants 
of  the  conditions  upon  which  their  subscrip- 
tions were  made.  As  to  whether  such  acts 
are  effective  for  that  purpose  may  depend 
largely  upon  the  circumstances  surrounding 
the  defendants  and  the  knowledge  possessed 
by  them  at  the  time  of  their  i)erformance. 
Inasmuch  as  we  find  that  both  special  counts 
of  the  declarations  are  good  without  these 
averments  it  will  serve  no  useful  purpose  to 
speculate  upon  the  effect  of  such  acts  upon 
the  defendants  under  circumstances  which 
may  not  have  existed.  If  this  question  here- 
after becomes  material  upon  the  trial  of  the 
cases,  the  facts  may  be  fully  developed  and 
an  intelligent  judgment  passed  thereon. 

The  judgments  of  the  circuit  court  overrul- 
ing the  demurrers  to  the  declarations  and  to 
each  count  thereof  are  affirmed,  and  the 
causes  remanded  for  further  proper  proceed- 
ings. 


(81  W.  Va.  7310 

STATE  v.  FISHER  ct  al.    (No.  2981.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26,  1918.) 

(BylldbuB  hy  the  Court.) 
Intoxicating  Liquoks  ^=>236(11)^-Offen8B8 

— iNDICmiENT— PBOOP. 

If  the  accused  be  indicted  and  tried  for 
the  offense  prescribed  by  section  8,  chapter  82A, 
Barnes  Code  1916,  and  not  of  the  separate  and 
distinct  offense  prescribed  by  section  31  of  said 
chapter,  proof  of  the  possession  of  intoxicating 
liquors  in  violation  of  the  latter  section  is  not 
conclusive  evidence  of  the  Ruilt  of  the  accused 
of  the  offense  charged  in  the  indictment.  Re- 
affirming State  V.  Siio,  77  W.  Va.  243,  87  S. 
E.  267. 

Error  to  Circuit  Court,  Mason  County. 

Omie  Fisher  and  others  were  convicted  of 
offenses  under  the  liquor  laws,  and  they 
bring  error.  Reversed,  verdict  set  aside,  and 
new  trial  awarded. 

B.  H.  Blagg  and  Somerville  &  Somer- 
ville,  all  of  Point  Pleasant,  for  plaintiffs 
in  error.  El  T.  England,  Atty.  Qen.,  and 
Henry  A.  Nolte,  Asst.  Atty.  Gen.,  for  the 
State. 

HIIXERy  J.  The  indictment  charged  that 
defendants,  within  one  year  next  prior  to  the 
flndtng  thereof,  in  the  county  of  Mason,  did 


unlawfully  manufacture^  sell,  offer,  keep, 
store,  and  expose  for  sale  and  solicit  and  re- 
ceive orders  for  liquors,  absinthe  and  drink 
compounded  with  absinthe  against  the  peace 
and  dignity  of  the  state. 

Upon  their  trial  both  defendants  were  by 
the  Jury  found  guilty  as  charged,  and  the 
Judgment  on  the  verdict,  now  complained  of, 
was  that  they  each  pay  a  fine  of  one  hundred  . 
dollars  and  be  confined  in  the  county  jail  for 
the  term  of  two  months  and  that  during  such 
confinement  they  should  work  on  the  roads 
of  the  county  as  required  by  law. 

The  state  made  no  attempt  to  prove  any 
act  of  manufacture,  sale,  offering,  keeping, 
storing  or  exposing  for  sale,  or  the  soliciting 
or  receiving  of  orders  for  liquors  by  defend- 
ants. The  evidence  was  that  defendants 
were  found  and  arrested  in  a  coal  car  of  a 
south  bound  freight  train  of  the  Kanawha 
and  Michigan  Railway,  originating  ^t  some 
point  in  Ohio,  and  bound  for  Charleston, 
West  Virginia,  Just  as  said  train  had  crossed 
the  Ohio  River  bridge  and  was  approaching 
the  passenger  station  at  Point  Pleasant ;  that 
they  were  found  In  company  with  a  third 
person,  who  made  good  his  escape  from  ar- 
rest, and  who  the  evidence  showed  had  pur- 
chased the  whiskey  found  at  Gallipolis,  Ohio, 
and  which  he  had  taken  in  an  automobile  to 
a  station  on  said  railway  in  Ohio,  and  with 
whom  defendants  at  his  request  had  ridden 
to  said  railway  station,  and  there  loaded  the 
same  into  the  car  on  which  they  were  all 
found ;  and  the  evidence  of  the  officers  malt- 
ing the  arrest  was  that  one  or  all  of  the 
three  when  asked,  acknowledged  the  liquor 
to  be  theirs.  Both  defendants,  however,  de- 
nied this  and  denied  ownership  or  possession 
of  the  liquor*  swore  they  were  strangers  to 
the  owner,  and  that  they  had  no  part  or  con- 
cern in  buying  or  bringing  the  liquors  into 
the  state,  except  to  ride  with  the  owner  from 
Gallipolis  to  the  railway  station  and  to  assist 
him  in  loading  it  into  the  coal  car.  Both 
swore  they  were  residents  of  Charleston; 
that  they  had  gone  to  Gallipolis  the  day  be- 
fore to  get  liquor  to  drink,  and  only  fell  in 
with  the  owner  of  the  liquor  accidentally  aft- 
er arriving  there,  when  after  having  spent 
their  money,  or  the  money  of  one  of  them, 
they  were  endeavoring  to  get  back  home. 
Other  facts  were  also  shown  tending  in  some 
degree  to  connect  the  defendants  with  the 
possession  and  project  of  importing  the  liq- 
uors into  the  state,  but  sufQcient  has  been 
detailed  to  show  what  facts  the  state  relied 
on  for  conviction  and  the  relevancy  of  the 
instructions  to  the  Jury  given  and  refused, 
and  which  are  the  subjects  of  the  errors  re- 
lied on  for  reversal. 

The  only  instruction  requested  on  behalf  of 
the  state  and  given  as  requested  told  the 
Jury  that  it  was  unlawful  for  any  i>erson  to 
bring  or  carry  into  this  state  or  from  one 
place  to  another  within  this  state,  even  when 
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Intended  for  personal  use,  liqnor  exceeding 
in  the  aggregate  one  half  of  one  gallon  in 
quantity,  unless  there  is  plainly  printed  or 
written  on  the  side  or  top  of  the  container, 
In  large  display  letters,  in  the  English  lan- 
guage, the  contents  of  the  container  and  the 
quantity  and  kind  of  liquors  contained  there- 
in; and  that  if  they  believed  from  the  evl- 
4lence  beyond  a  reasonable  doubt,  that  de- 
fendants did  bring  or  carry  into  the  state,  or 
from  one  place  to  another  therein  liquors  ex- 
<;eeding  in  the  aggregate  the  amount  prescrlb- 
•ed  by  the  statute,  and  without  compliance 
with  the  provisions  of  the  statute  in  such 
cases  provided  they  should  find  them  guilty. 

And  the  court  refused  to  tell  the  Jury  as 
requested  by  defendants  instructions  num- 
bered one  and  two  tendered,  that  the  posses- 
sion of  said  liquors,  if  they  should  find  they 
had  possession  thereof  according  to  the  the- 
ory of  the  state,  did  not  constitute  conclu- 
sive evidence  of  their  guilt  of  the  offense 
charged  in  the  indictment,  nor  of  the  unlaw- 
ful keeping,  storing  an^  selling  thereof. 

The  rulings  of  the  cOurt  on  said  instruc- 
tions given  and  refused  present  the  identical 
questions  decided  adversely  to  the  conten- 
tions of  the  state  in  the  recent  case  of  State 
V.  SIxo,  77  W.  Va.  243,  87  S.  E.  267.  And  as 
In  that  case  so  in  this  the  defendants  were 
indicted  under  section  3,  chapter  32A,  Barnes 
Code  1916,  not  section  31,  of  sdid  chapter. 
In  the  Sixo  Case  we  dfecided  that  evidence  of 
the  possession  of  liquors  as  described  in  said 
section  31  was  competent  to  go  to  the  jury  as 
a  circumstance  in  connection  with  all  the 
other  evidence  on  the  question  of  the  guilt 
of  the  accused  of  the  offense  charged  in  the 
indictment,  but  we  also  held  that  so  much  of 
said  section  31,  as  made  possession  by  de- 
fendants of  such  liquors  "conclusive  evidence 
of  the  unlawful  keeping,  storing  and  selling" 
thereof,  to  be  unconstitutional  and  void. 
Manifestly,  therefore,  state's  instruction 
number  one  was  erroneous,  and  defendants' 
instructions  numbered  one  and  two  should 
have  been  given. 

For  these  reasons  we  reverse  the  judgment, 
set  aside  the  verdict,  and  award  the  defend- 
ants a  new  trial. 

(81  W.  Va.  714) 

CaaAMBERS  et  al.  v.  SPRUCE  LIGHTING 

CO.     (No.  3405.) 

(Sapreme  Court  of  Appeals  of  West*  Virginia. 

Feb.  26,  1918.) 


(Byllabus  ly  the  Court.) 

1,  Pleading  ^=>216(2)—Demubeer— Misjoin- 
der OF  Counts — Decision. 
In  determining  on  demurrer  whether  there 
is  a  misjoinder  of  counts  ^in  a  declaration  in 
trespass  on  the  case,  one  of  which  contains 
averments  usual  in  an  action  of  assumpsit  for 
breach  of  contract,  the  court  will  look  to  the 

form  of  the  action  and  reconcile  the  count  with    

the  form  adopted  if  it  can  do  so  without  violat-   ^er  ana  i^nas 
ing  some  well-recognized  rule  of  pleading.  J  defendant  in 


2.  Action   ^s»27(1) — DscLAftATioiv— Mxs^onr* 
DEB  of  Counts. 

Where  a  declaration  and  one  of  two  counts 
thereof  conform  with  the  action — ^trespass  on  the 
case— to  recover  for  an  injurjr  inflicted  by  a  pub- 
lic service  corporation,  ^  in.  this  instance  a  com- 
pany furnishing  lights  to  domestic  consumers, 
the  other  count  will  be  construed  also  to  con- 
form with  both,  when  to  do  so  is  not  forbidden 
by  some  well-recognized  and  inflexible  rule  of 
pleading,  and  the  count  discloses  an  intention  to 
rely  for  recovery  on  the  breach  of  a  public  duty, 
though  it  does  use  the  words  "agreed,"  "prom- 
ised/' and  "consideration,"  terms  usual  in  decla- 
rations in  assumpsit. 

3.  Damages  ^=»40(3) — Outtino  Off  Sebviob. 

The  true  standard  or  test  for  determining 
the  loss  resulting  from  the  impairment  of  a  busi- 
ness conducted  in  a  building,  by  a  cause  readily 
remediable,  as  by  the  restoration  of  an  electric 
current  wrongfully  discontinued  during  eight 
months  or  less,  primarily  is  not  depreciation  in 
rental  value  oi  the  building,  the  occupancy 
thereof  not  otherwise  being  disturbed,  but  rather 
loss  of  profits  of  the  business  therein  conducted 
occasioned  during  the  interim  by  the  interrup- 
tion of  the  current. 

4.  Exectbicity  ^=>11  —  Contract  —  Rules 
AND  Regulations. 

A  corporation  assuming  the  performance  of 
a  public  duty  to  domestic  consumers,  as  the  fur- 
nishing of  electricity  for  lights,  may  make  and 
enforce  reasonable  rules  and  regulations  for  the 
conduct  of  its  business;  but  it  cannot  compel  its 
patrons  to  enter  into  contracts  releasing  it  from 
Its  obligations  when  and  as  it  may  arbitrarily 
electj  but  must  to  the  extent  of  their  needs  and 
within  the  limits  of  its  facilities  serve  alike 
those  accessible  thereto  who  apply  therefor  and 
submit  to  such  rules  and  regulations. 

5.  Evidence     «©=»75— Presumption— Failubb 
to  Produce  Document. 

Where  upon  a  party  to  an  action  rests  the 
burden  of  proving  a  material  fact  in  issue,  his 
failure,  without  sufficient  excuse,  to  produce 
when  demanded  a  document  in  his  possession 
which  would  establish  the  fact,  if  true,  raises 
the  presumption  that,  if  introouced,  it  would 
not  support  bis  pretension. 

6.  Evidence  ^=s»597  —  New  Trial  ^=::»70  — 
Certainty  of  Proof — Grounds. 

.  Although  actual  certainty  of  proof  cannot 
lawfully  be  exacted,  a  verdict  based  on  unce^ 
tainty  and  inconclusiveness  cannot  serve  as  the 
basis  of  a  judgment;  and  where  plaintiffs,  to 
show  loss  of  custom  or  profits  in  conducting  a 
hotel  occasioned  by  the  wrongful  discontinuance 
of  an  electric  current  for  lights,  testified  over 
objection  as  to  what  the  hotel  register  would 
show  if  produced,  but  which  was  not  produced 
when  demanded,  and  its  absence  not  satisfactori- 
ly accounted  for,  a  new  trial  should  be  awarded 
on  motion  therefor  when  timely  made. 

7.  Trial  ^=»242 — Instructions— RErnsAZ.. 

Instructions  considered  and  approved  as  Cor- 
rect and  applicable,  or  disapproved  as  incorrect 
and  Inapplicable,  to  the  facts  proved. 

Error  to  Circuit  Court,  Boone  County. 

Action  by  Emma  J.  Chambers  and  others 
against  the  Spruce  Lighting  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Judgment  reversed,  and  case  remanded 
for  new  trial. 


Leftwich,  Byrnside  &  Shaffer,  of  Madi- 
son, and  Price,  Smith,  Spilman  &  Clay,  of 
Charleston,  for  plaintiffs  In  error.  J.  B.  Ha- 
ger  and  Chas.  Ia  Estep,  both  of  Madisoa,  for 

error. 
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LYNCH,  J.  The  Spruce  Lighting  Company, 
successor  of  the  Spruce  Fork  Company,  cor- 
];)oratlon8  chartered  and  organized  under  the 
law  of  this  state,  and  the  Boone  County  Coal 
Corporation,  an  affiliated  company,  on  May 
11,  1914,  Jointly  owned  a  large  boundary  of 
coal  lands  located  in  Boone  county,  and  op- 
erated it  through  lessees  to  whom  defendant 
famished  light  and  power  from  its  electric 
light  plant  completed  in  June,  1912,  about 
three  miles  above  Clothier,  where  plaintiffs 
were  engaged  in  conducting  a  hotel  on  prop- 
erty owned  by  them.  Having  more  current 
than  was  necessary  to  supply  its  lessees,  de- 
fendant furnished  part  of  the  excess  to  plain- 
tiffs and  others  convenient  to  its  lines;  but, 
desiring  to  avoid  the  duties  and  liabilities 
likely  to  devolve  upon  it  in  consequence  of 
the  decision  in  Wingrove  v.  Public  Service 
Commission,  74  W.  Va.  190,  81  S.  £.  734,  de- 
fendant communicated  with  a  member  of 
that  commission,  and,  acting  upon  the  unoffi- 
cial advice  given,  prepared  and  undertook  to 
induce  plaintiffs  and  others  not  its  lessees  to 
sign  contracts  which  purported  to  release  it 
from  the  obligations  chargeable  to  corpora- 
tions* engaged  in  serving  the  public.  Plain- 
tiffs, relying  upon  a  pre-existing  oral  agree- 
ment, refused  to  sign  another,  and  defendant 
on  May  11,  1914,  disconnected  their  property 
from  its  lines  and  discontinued  the  service, 
thereby  compelling  plaintiffs  to  resort  to  oth- 
er modes  of  lighting  their  property.  This 
they  did  by  the  use  of  oil  lamps  and  other 
means  for  about  six  weeks,  when  they  pro- 
cured connection  with  the  power  plant  and 
wires  of  the  Boone  Timber  Company,  the 
quality  and  adequacy  of  whose  service 
proved  to  be  less  satisfactory  than  that  of 
defendant,  in  consequence  whereof  plaintiffs 
claim  they  suffered  injury  through  loss  of 
the  customary  hotel  patronage,  wherefore 
this  action.  The  period  covered  by  the  in- 
terruption did  not  exceed  eight  months,  at 
the  expiration  of  which  defendant  restored 
the  service  under  the  command  of  the  Public 
Service  Commission  upon  plaintiffs'  petition. 

[1,2]  The  first  error  assigned  for  reversal 
of  the  judgment  entered  upon  the  verdict  for 
$1,000  is  the  action  of  the  court  upon  the  de- 
murrer to  the  declaration  and  to  each  of  its 
two  counts,  the  second  of  which  clearly  con- 
forms with  the  action,  trespass  on  the  case. 
The  first  count,  it  is  argued,  is  for  breach  of 
contract;  and  a  cursory  examination  seems 
to  reveal  an  intention  to  rely  on  such  breach. 
The  count  does  aver  a  reciprocal  contract  to 
tbe  effect  that,  for  the  service  defendant  en- 
gaged to  render  plaintiffs  were  to  pay  $8 
-monthly  and  permit  defendant  to  have  the 
beneficial  use  of  their  water  supply  line. 
However,  a  more  careful  survey  and  analysis 
of  the  count,  although  it  uses  the  words 
**agreed,*'  **undertook,*'  "promised,"  and  "con- 
sideration," the  usual  characteristics  of  an 
assumpsit,  seem  to  disclose  an  intention  on 
tbe  part  of  the  pleader  to  declare  in  tort 
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For,  after  setting  out  in  detail  an  oral  agree- 
ment for  the  service,  performance  of  the  re- 
ciprocal undertakings  mutually  assumed,  the 
payment  of  money,  the  furnishing  of  water 
facilities  and  the  supply  of  electricity,  the 
count  charges  failure  to  perform  obligations 
legally  chargeable  to  a  corporation  bound  up- 
on proper  application,  subject  to  reasonable 
rules  and  regulations,  to  serve  the  public; 
and  it  is  of  the  nonperformance  of  this  duty, 
not  the  breach  of  the  contract,  that  the  count 
complains.  Not  Infrequently  the  averments 
of  a  declaration  or  of  some  of  its  counts  will 
support  assumpsit  or  tort,  because  the  cir- 
cumstance averred  may  show  a  tortious  n^- 
lect  or  a  wr({ngful  breach  of  contract  to  per- 
form a  public  duty.  In  such  case  courts  will 
look  to  the  form  of  action  in  determining  the 
character  of  the  pleading  and  harmonize  the 
two  except  where  to  do  so  would  violate  some 
well-recognized  rule.  Ferrill  v.  Brewis' 
Adm'r,  25  Grat.  (Va.)  765. 

It  is  contended  further  that  the  court  be- 
low erred  in  permitting  the  plaintiffs  to  read 
in  evidence  their  complaint  to  the  Public 
Service  Commission  and  other  portions  of 
the  proceedings  had  in  connection  with  this 
complaint,  to  sustain  t^e  proposition  that  de- 
fendant was  a  public  service  corporation. 
It  is  unnecessary  to  decide  this  point,  since 
the  testimony  discloses  that  electric  service 
had  been  rendered  for  compensation  to  six 
or  eight  private  domestic  consumers,  thus 
bringing  defendant  within  the  rule  laid  down 
in  Wingrove  v.  Public  Service  Commission, 
supra.  Whenever  a  corporation  or  natural 
person  undertakes  to  render  to  others  serv- 
ices which  by  legislative  enactment  or  Judi- 
cial decision  have  been  declared  to  be  of  the 
nature  of  public  service,  such  corporation  or 
natural  person  thereby  submits  to  be  gov- 
erned by  those  rules  and  principles  which 
are  applicable  to  public  service  companies. 
Though  the  power  of  eminent  domain  Is  a 
frequent  .characteristic  of  a  public  service 
corporation,  it  is  not  a  necessary  one.  Win- 
grove V.  Public  Service  Commission,  supra. 
So  long,  therefore,  as  defendant  continues  to 
serve  some  private  domestic  consumers,  it 
must  submit  to  be  governed  by  rules  appli- 
cable to  such  corporations. 

[3, 4]  It  is  well  settled  that  a  public  serv- 
ice corporation  may  make  reasonable  rules 
and  regulations  governing  its  relations  with 
patrons,  but  this  privilege  is  subject  to  the 
limitation  that  the  regulations  must  not  re- 
lease it  from  any  of  tbe  obligations  required 
of  such  utility,  unless  done  by  special  con- 
tract voluntarily  entered  luto  by  the  patron. 
There  is  a  still  further  restriction  that  the 
contract  must  be  of  such  nature  as  not  to  be 
against  public  policy.  Wyman,  Public  Serv- 
ice Corporations,  |  338. 

The  contract  proposed  by  defendant  was  in 
part  as  follows; 

"It  is  expressly  understood  by  the  consumer 
that  such  power  famished  for  lighting  a|  said 
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hotel  is  simply  supplied  as  an  accommodation  to 
the  consumer,  and  does  not  bind  the  producer 
in  any  way  to  furnish  additional  lights  to  the 
consumer  or  any  other  person;  it  being' under- 
stood that  the  business  of  the  producer  is  that 
of  furnishing  electric  power  for  the  lessees*  min- 
ing operations." 

It  is  the  duty  of  a  utility  to  serve  all  who 
are  reasonably  accessible  and  apply  for  serv- 
ice to  the  extent  of  their  needs  and  within 
the  limits  of  its  facilities.  This  duty,  impos- 
ed by  law,  the  proposed  contract  attempts  to 
curtail.  Defendant  couM  not  compel  plain- 
tiffs to  sign  it  under  threat  of  cutting  off 
their  service  as  its  pleasure  might  prompt 
Dittmar  v.  City  of  New  Braunfels,  20  Tex. 
Civ.  App.  293,  48  S.  W.  1114.  It  is  unneces- 
sary to  consider  whether  such  restriction  of 
duty  would  be  against  public  policy,  for  that 
question  could  not  arise  unless  plaintiff  had 
voluntarily  signed  the  contract.  So  long  as 
defendant  continues  to  serve  the  public  plain- 
tiffs can  require  it  to  furnish  as  much  cur- 
rent as  they  desire  and  are  able  to  pay  for, 
within  the  limits  of  its  facilities,  though  they 
did  refuse  to  sign  the  contract. 

Having  failed  in  that  duty,  what  is  the 
measure  of  damages  that  should  be  applied? 
The  court  below  admitted  testimony  as  to 
the  loss  in  rental  value  and  of  prospective 
profits.  But  the  injury  here  complained  of 
was  temporary  in  its  nature,  not  permanent. 
In  the  case  of  McHenry  v.  City  of  Parkers- 
burg,  66  W.  Va.  533,  66  S.  E.  750,  29  L.  R.  A. 
(N.  S.)  860,  the  court,  in  drawing  the  distinc- 
tion between  permanent  and  temporary  in- 
juries, said: 

"Injury  to  real  estate  differs  in  nature  and 
degree.  Under  some  circumstances  recovery 
may  be  had  from  time  to  time  as  damages  ac- 
crue. Under  others  but  one  •  recovery  can  be 
had,  and  that  includes  all  the  injury  the  proper- 
ty has  sustained  in  the  past,  and  will  sustain  in 
the  future.  Damages  recovered  in  the  latter 
cla^s  of  cases  are  called  permanent  damages, 
and  damages  recovered  in  the  former,  tempo- 
rary damages.  Permanent  damages  are  given 
on  the  theory  that  the,  cause  of  injury  is  fixed 
and  indeterminable,  and  the  property  must  al- 
ways remain  subject  to  it  The  injured  party 
is  limited  to  the  recovery  of  temporary  damages, 
when  the  injury  is  intermittent  and  occasional, 
or  the  cause  thereof  remediable,  removable,  or 
abatable.  It  assumes  that  the  plaintiff  himself 
may  be  able  to  remedy  the  cause  of  injury  or  re- 
lieve his  property  from  its  ill  effects,  or  that  the 
defendant  will  be  induced  or  compelled,  by  the 
infliction  of  repeated  judgments  for  damages,  to 
remove  it" 

When  the  Injury  is  permanent,  the  measure 
of  damages  is  the  difference  in  market  value 
between  the  property  in  its  former  condition 
and  the  property  immediately  after  the  in- 
jury. Keene  v.  Huntington,  79  W.  Va.  713, 
92  S.  E.  119.  But  that  measure  is  not  the 
standard  where  the  injury  is  only  temporary. 
Property  derives  Its  commercial,  as  dlstin- 
g^ui^ed  from  its  sentimental,  value  from  the 
uses  to  which  it  may  be  put.  When  the  in- 
jury is  i^ermanent  the  owner  Is  deprived  of 
the  use  of  the  injured  portion  of  his  property, 
and  that  deprivation  is  expressed  roughly  by 
the  difference  between  the  value  immediately 


before  and  the  value  immediately  after  the 
injury.  Where  the  injury  is  temporary,  the 
owner  has  been  deprived  of  the  use  of  his 
property  only  temporarily;  and  to  compen- 
sate him  for  the  loss  suffered  it  is  only  neces- 
sary to  reimburse  him  for  the  expense  neces- 
sary to  remove  or  guard  against  the  injury 
and  for  the  value  of  the  use  of  which  he  has 
been  deprived.  When  the  cause  of  the  In- 
jury is  removed  or  rendered  harmless,  and 
the  property  restored  to  its  former  condition, 
the  impairment  of  its  use  and  enjoyment  also 
ceases.  Hence,  to  ascertain  what  will  com- 
pensate for  a  temporary  impairment  of-  the 
use  of  property,  it  is  necessary  to  discover  the 
nature  and  character  of  the  use  and  the  ex- 
tent of  the  profits  derived  or  derivable  from 
such  use,  as  from  an  established  business  or 
from  rentals.  If  the  rental  value  is  decreas- 
ed, the  measure  of  damages  properly  is  the 
decrease  in  rental  value;  if  profit  from  an  es- 
tablished business  is  lost,  the  measure  is  the 
loss  of  such  profits.  Thus  the  proper  measure 
may  be  rental  value  in  one  case,  loss  of  prof- 
its in  another,  depending  upon  the  use  to 
which  it  was  being  placed.  Where  the  injury 
is  permanent,  he  may  be  entitled  not  only  to 
the  difference  in  market  value,  which  is  capi- 
talized rental  value,  but  also  to  the  loss  of 
prospective  profita  Where  it  ia  temporary, 
however,  the  owner  usually  loses  only  profits 
or  rentals,  rarely  both,  and  damages  for  the 
one  or  the  other  will  fully  compensate.  What 
the  measure  would  be  when  both  are  lost  it 
is  unnecessary  to  decide,  for  the  facts  of  the 
present  case  do  not  raise  that  question.  Here 
plaintiffs  were  deprived  of  profits  only,  and 
their  recovery  should  be  limited  to  the  profits 
lost  Yates  v.  Whyel  C<*e  Co.,  221  Fed.  603, 
607,  137  C.  C.  A.  327 ;  Union  Pac.  Ry.  CJo.  v. 
Travelers*  Ins.  Co.,  83  Fed.  676,  28  C.  C.  A. 
1;  approved  In  F.  &  C.  Ry.  Co  v.  Jackson,  153 
Ky.  534,  543, 156  S.  W.  103;  Snow  v.  Pulitzer, 
142  N.  T.  263,  36  N.  Ei  1059 ;  Fibre  Board  Co. 
V.  Electric  Co.,  95  Me.  318,  327,  49  AU.  1095 ; 
Allison  V.  Chandler,  11  Mich.  542;  Terre 
Haute  V.  Hudnut,  112  Ind.  542,  13  N.  E.  686; 
8  R  C.  L.  Damages,  §§  44,  45.  Such,  we 
think,  is  the  generally  recognized  rule,  the 
rule  laid  down  in  Pickens  v.  Boom  Co.,  58  W. 
Va.  11,  50  S.  E.  872,  6  Ann.  Cos.  285,  when 
properly  understood. 

The  application  of  the  rule  is  more  difficult 
than  Its  statement  It  is  not  necessary,  in- 
deed it  is  often  Impossible,  to  prove  the  quan- 
tum of  damages  with  positive  certainty.  All 
that  the  law  requires  is  reasonable,  not  ab- 
solute, certainty,  and  we  must  now  determine 
whether  such  requirement  has  been  met  by  the 
proof  adduced  at  the  trial.  Plaintiffs  introduc- 
ed no  account  books,  ledgers,  or  bank  books  in 
any  form  to  show  receipts  and  exi)6use6.  In 
order  to  prove  loss  of  profits  It  is  permissible 
to  show  what  were  the  net  profits  for  a  defi- 
nite period  immediately  preceding  the  sever- 
ance of  the  electrio  light  wires  as  a  basis  to 
show  what  they  might  have  been  during  the  pe- 
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riod  of  such  interruption  of  the  service.  St 
John  V.  Mayor  of  New  York,  13  How.  Prac.  (N. 
Y.)  527,  532;  State  v.  Friedman,  74  W.  Va.  11, 
81  S.  E.  830.  To  do  so,  however,  requires  ac- 
counts showing  receipts  and  expenses.  If 
plaintiffs  have  been  so  lax  in  business  meth- 
ods as  to  keep  no  such  accounts,  they  may  not 
now  avoid  the  consequences  of  their  derelic- 
tion by  permitting  the  jury  to  guess  as  to  the 
amount  of  loss  suffered,  probably  to  the  detri- 
ment of  defendant. 

L5,  6]  Plaintiffs  relied  solely  on  estimates 
and  calculations  made  after  the  interruption 
from  the  hotel  register,  comparing  the  daily 
average  custom  and  the  daily  average  profit. 
They  did  not  produce  it  at  the  trial  when 
called  for  by  defendant  for  its  inspection, 
because,  as  plaintiffs  stated,  the  children  had 
partially  destroyed  it  after  the  action  was 
brought  In  Wittenberg  v.  Mollyneauz,  55 
Neb.  429,  75  N.  W.  835,  it  was  held  that  a  ho- 
tel register  without  further  proof  as  to  the 
names  thereon  was  Inadmissible  to  show  the 
extent  of  the  business.  The  bald  statements 
of  a  witness  as  to  the  net  profits  is  not 
enough,  though  he  referred  to  some  memo- 
randa to  refresh  his  memory,  when  it  does 
not  appear  what  the  memoranda  were,  by 
whom  made,  or  whether  witness  knew  them 
to  be  correct  De  Palma  v.  Weinman,  15  N. 
M.  68,  103  Pac.  782,  24  L.  R.  A,  (N.  S.)  423. 
On  the  third  trial  of  that  case  the  witness 
produced  the  cashbook,  daybook,  and  ledger, 
and  that  was  held  sulflclent,  both  in  the  state 
court  and  by  the  United  States  Supreme 
Court  16  N.  M.  302,  121  Pac.  38 ;  232  U.  S. 
571,  34  Sup.  Ct  370,  58  L.  Ed.  733.  A  mere 
indefinite  statement  as  to  the  amount  of 
profits,  without  production  of  books  is  not 
sufficient  Morrow  v.  Missouri  Pac.  By.  Co., 
140  Ma  App.  200, 123  S.  W.  1034 ;  Bartow  v. 
Erie  R.  B.,  73  N.  J.  Law,  12,  62  AU.  489; 
Podlaski  V.  Bender,  150  lU.  App.  312 ;  Bail- 
road  V.  Consumers'  Ice  &  Power  Co.,  109 
Miss.  43.  67  South.  657;  Miller  v.  Wilkes- 
Barre  Gas  Co.,  206  Pa.  254,  258 ;  Douglass  v. 
Railroad  Co.,  51  W.  Va.  523,  41  S.  E.  911. 

What  the  court  said  in  the  Miller  Case 
cited  is  peculiarly  appropriate  here: 

"We  understand  that  he  [plaintiff]  might  not 
be  able  to  fix  with  exactness  his  loss,  but  if  he 
could  not  adduce  evidence  that  would  warrant  a 
jury  in  fixing  it  to  a  reasonable  certainty,  that 
is  his  misfortune;  it  is  no  reason  why  a  jury 
should  be  permitted  to  guess  at  the  amount.  He 
testifies  that  while  he  burned  gas  his  gross  re- 
ceipts except  on  Saturdays  were  $20  to  $22  per 
day,  and  on  Saturdays  $65;  that  by  lamp  light 
they  were  about  half  this;  that  the  profit  was 
60  per  cent;  from  what  he  says,  obviously,  this 
was  a  guess  on  his  part ;  for  he  says  he  kept  no 
book  whatever;*  that  he  never  put  down  his  re- 
ceipts or  expenses;  that  he  kept  no  bank  ae- 
eoont ;  that  he  put  in  his  pocket  whatever  mon- 
ey came  in;  did  not  keep  a  bank  account;  he 
could  not  tell  the  exact  amount  taken  in  any 
one  day  of  the  11  months  or  in  the  month  before 
the  meter  was  taken  out    Surely  this  was  not 


the  best  evidence  he  as  a  prudent  man  might 
have  had,  for  he  Imew  immediately  after  the 
meter  was  taken  out  he  would  claim  damages; 
he  could  then  with  some  reasonable  certainty 
have  proved  the  receipts  for  the  first  month,  and 
his  daily  accounts  would  have  shown  what  tlicy 
were  afterwards.  Although  he  knew  he  would 
claim  that  defendant  should  pay  to  him  a  large 
amount  of  money,  he  took  no  means  whatever 
to  preserve  evidence  to  show  the  justness  of  his 
claim.  He  practically  guesses  at  his  receipts, 
expenses,  and  profits  and  this  is  all  the  testimo- 
ny there  was  on  the  subject" 

Surely  a  jury  has  no  more  right  to  guess 
than  has  plaintifl!,  and  our  conclusion  there- 
fore is  that,  while  they  may  recover  for  their 
expense  in  securing  the  installatioD  of  the 
new  electric  service,  they  may  not  recover 
for  the  loss  of  prospective  profits,  having 
failed  to  establish  the  latter  to  a  reasonable 
certainty. 

[7J  Of  the  seven  instructions  propounded 
by  defendant,  Nos.  1,  2,  and  3  were  given, 
and  4,  5,  6,  and  7  refused,  and  of  the  re- 
fusal defendant  complains.  No.  4  was  di- 
rected expressly  to  an  item  of  $44  contained 
in  the  bill  of  particulars,  described  therein 
as  "cash  paid  Boone  Timber  Company  for 
additional  equipment  and  repairs  to  motor  in 
order  to  obtain  electricity  to  light  their  ho- 
tel and  post  office  for  5^  months  at  $8.00 
per  month,"  thus  combining  expenses  for  re- 
pair and  the  cost  of  service  without  segre- 
gating repair  from  .the  service  Items.  Owing 
to  the  ambiguity  of  the  descriptive  language 
used,  it  canuot  be  determined  definitely 
whether  it  includes  any  charge  except  for  the 
electric  service  furnished  by  the  timber  com- 
pany. If  it  does  not,  then  certainly  the  in- 
struction was  proper,  because,  had  defendant 
furnished  the  current  for  lights,  the  cost  to 
plaintiffs  would  have  been  the  same. 

As  instruction  No.  5,  relating  to  the  suffi- 
ciency of  the  proof  to  warrant  the  verdict 
and  judgment  for  plaintiffs,  accords  with 
what  has  been  said  upon  that  subject,  it 
should  have  been  given.  No.  6  was  refused 
rightly  because,  while  defendant,  as  a  public 
service  corporation,  "had  the  right  to  make 
reasonable  rules  and  regulations  for  the  con- 
duct of  its  business  and  to  embody  such  rules 
and  regulations  in  written  agreements  be- 
tween itself  and  Its  consumers,"  it  could  not, 
ad  we  have  said,  and  by  the  agreement  pre- 
sented to  plaintiffs  It  did,  require  a  stipula- 
tion the  effect  of  which  if  signed  was  to  ex- 
onerate defendant  from  compliance  with  le- 
gal requirements  whenever  it  should  elect  to 
discontinue  Its  service  to  plaintiffs,  whether 
it  continued  the  service  to  other  consumers 
or  not  No.  7  also  was  refused  properly  be- 
cause misleading  and  Inapplicable 

The  reasons  assigned  require  reversal  of 
the  judgment  annulment  of  the  verdict,  and 
the  remand  of  the  case  for  a  new  trial,  and 
such  is  the  order  directed  to  be  entered  here 
with  costs. 
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DICKINSON  T.  FOSTEB  et  aL     (No.  3442.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26, 1918.) 

(Syllahus  hy  the  Court.) 

1.  Injunction   ^=5>118(2)  —  Title  of  Com- 
plainant—sufficiency OF  Bill. 

The  bill  in  this  cause  by  a  lessee  to  enjoin 
defendants  as  lessors  from  cutting  and  sever- 
inj^  a  pipe  line  laid  down  on  the  leased  premises 
to  transport  gas  over  said  land  from  a  gas  well 
on  an  adjoining  tract,  which  does  not  allege  any 
ri^ht  or  title  given  by  deed  or  lease  or  other- 
wise in  the  plaintiff,  is  insufficient  in  law,  and 
the  demurrer  thereto  was  properly  sustained. 

2.  Licenses  ^=>58Q)— Laying  of  Gas  Pipe— 
Consideration— (Revocation. 

A  mere  verbal  license  by  the  owner  or  his 
a^ent  to  lay  down  such  a  pipe  line  without  con- 
sideration therefor  and  when  no  fraud  has  been 
practiced,  is,  as  a  general  rule,  revocable  at 
pleasure,  and  the  licensee  can  not  maintain  a 
bill  to  enjoin  such  licensor  from  revoking  such 
license  or  from  obstructing  him  in  the  use  of 
his  land  for  such  pipe  line. 

3.  Costs  «=>238(2)  —  Injunction  ^=>175  — 
Bill— Amen  dment— Costs. 

Where  in  such  a  bill  the  relationship  of 
landlord  and  tenant  exists,  between  plaintiff 
and  defendant,  and  the  answer  tendered  and  filed 
with  the  demurrer  discloses  facts  which  indicate 
that  the  plaintiff  may  by  amendment  make  out 
a  good  case  for  relief,  the  bill  should  not  be  dis- 
missed, nor  the  preliminary  injunction  awarded 
dissolved,  without  first  giving  the  plaintiff  an 
opportunity  to  amend  his  bill.  But  if  the  plain- 
tiff does  not  ask  leave  to  so  amend  his  bill  be- 
fore dismissal  and  the  decree  is  reversed  for 
the  error  in  not  giving  him  leave  to  amend,  he 
will  not  be  decreed  costs  as  the  party  substan- 
tially prevailing  upon  the  appeal. 

Appeal  from  Circuit  Court,  Boone  County. 

Bill  by  J.  Q.  Dickinson  against  Thomas 
L.  Foster  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Decree  revers- 
ed, and  cause  remanded,  with  leave  to 
amend. 

Linn  &  Byrne,  of  Charleston,  and  Murphy 
&  Wade,  of  Madison,  for  appellant  Left- 
wich,  Byrnside  &  Shaffer,  of  Madison,  for  ap- 
pellees. 

MILLBB,  J.  The  bill  by  which  plaintiff 
sought  to  perpetually  enjoin  defendants  from 
cutting,  severing,  or  in  any  way  injuring  or 
destroying  a  pipe  line  laid  upon  their  lands 
as  alleged  therein,  and  also  from  molesting 
or  In  any  way  interfering  with  him  In  the 
maintenance  and  operation  of  said  pipe  line 
for  transporting  natural  gas  from  a  gas  well 
on  an  adjoining  tract,  was  dismissed  on  de- 
murrer, and  the  preliminary  injunction  was, 
on  defendants'  motion,  wholly  dissolved  and 
all  relief  denied. 

While  It  was  alleged  that  plaintiff  by  as- 
signment had  become  the  owner  of  the  lease 
for  oil  and  gas  purposes  executed  by  defend- 
ants in  June,  1899,  covering  the  tract  of  land 
referred  to  and  the  two  gas  wells  thereon 
and  of  all  rights  given  the  lessee  therein, 
and  from  which  well  gas  had  been  piped  first 
to  the  city  of  Charleston,  and  later  by  plain- 


tiff to  hia  salt  works  near  the  town  of  Mai- 
den, the  terms  of  the  lease  were  not  other- 
wise alleged.  'Nor  was  it  alleged  that  the 
lease  granted  any  right  to  lay  down  pipe 
lines  over  the  leased  premises,  and  the  lease 
itself  is  not  exhibited  with  or  made  a  part  of 
the  bill  for  any  purpose. 

And  the  only  allegation  made  with  respect 
to  the  right  or  claim  of  plaintiff  to  use  said 
land  for  laying  down  pipe  lines  for  trans- 
porting gas  from  the  adjoining  tract  or  the 
gas  well  thereon  Is  that  after  he  purchased 
said  well  In  1914,  and  desired  to  connect  said 
well  with  the  gas  wells  on  the  Foster  tract, 
the  defendant  Thomas  L.  Foster,  husband  of 
the  other  defendant,  who  owned  the  land, 
suggested  a  route  which  a  pipe  line  across 
her  land  to  the  well  on  said  adjoining  tract 
should  follow,  and  which  was  adopted  and 
followed  by  plaintiff,  and  that  duriiig  the  con- 
stru(^tion  thereof  said  Foster  was  employed  by 
plaintiff  to  assist  and  did  assist  therein  by 
delivering  the  pipes  and  fixtures  therefor  and 
in  various  other  ways  aided  therein,  all  of 
which  were  approved  by  his  wife,  and  when 
completed  said  pipe  line  was  used  and  con- 
tinued to  be  used  for  transporting  said  gas 
up  to  the  time  of  instituting  this  suit,  and 
whereby  defendants  were  estopped  from  de- 
nying plaintiff  the  full  right  to  maintain  and 
operate  the  same,  and  have  no  right  to  mo- 
lest or  interfere  with  him  therein,  as  they 
had  notified  him  they  intended  to  do  on  a 
day  named  by  cutting  and  severing  the  same 
so  as  to  prevent  his  use  thereof  as  aforesaid, 
wherefore  his  prayer  for  an  injunction  as 
set  forth  in  the  bUl. 

So  the  bill  is  not  predicated  on  the  theory 
of  right  given  by  deed  or  lease  or  even  by 
parol  contract  outside  of  and  Independent  of 
the  lease,  but  upon  the  theory  of  estoppel 
by  conduct  on  the  part  of  the  husband,  as 
agent  of  the  wife  and  binding  her,  In  point- 
ing out  the  location  and  actually  assisting  in 
the  construction  of  the  pipe  line  and  for 
which  supposed  right  the  bill  alleges  no 
consideration. 

[1]  Did  the  bill  present  a  good  cause  for 
an  injunction?  We  think  not  And  while, 
along  with  their  demurrer,  defendants  filed 
their  answer,  sworn  to,  and  with  which  they 
filed  and  exhibited  a  copy  of  their  said 
lease,  the  decree  in  no  way  disposes  of  the 
answer,  nor  was  it  considered  In  dismissing 
the  bill.  The  proposition  that  injunction  is 
the  proper  remedy  to  -prevent  the  obstruc- 
tion or  interference  with  a  private  right  of 
way  existing  and  irrevocable  is  not  contro- 
verted. The  question  Is  whether  plaintift 
has  shown  by  his  bill  the  existence  of  any 
such  right  by  deed  or  otherwise.  As  observ- 
ed no  deM  or  contract  giving  the  right  is  al- 
leged. The  position  of  plaintiff's  counsel 
is  that  the  case  is  ruled  by  Tufts  y.  Copen» 
37  W.  Va.  623,  16  S.  B.  793.  That  was  quite 
a  different  case.    There  a  parol  contract  for 
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a  right  of  way  and  for  a  money  considera-  r  dismissing  the  bill  the  practice  is  to  give 


tion  pdld  wad  distinctly  alleged  and  proved, 
and  thongh  in  parol,  It  was  decided  that  as 
the  licensee  had  pursuant  to  the  contract  at 
considerable  expense  and  under  defendant's 
immediate  observation,  constructed  the  tram 
road  in  question  and  for  some  time  had  oper- 
ated It,  equity  would  enjoin  her  from  ob- 
structing the  way  and  thereby  defeating  its 
use.  Such  a  case  is  not  presented  here. 
Nor  is  the  case  here  ruled  in  any  way  by 
Flaherty  v.  Fleming,  58  W.  Va.  669,  52  S.  B. 
857,  3  L.  R.  A.  (N.  S.)  461,  or  Coal  Company 
V.  Hatfield,  75  W.  Va.  148.  83  S.  B.  202.  In 
both  these  cases  the  rights  asserted  and  ad- 
judicated were  predicated  on  deeds  pleaded 
ajid  relied  on  ih  the  bills. 

[2]  If  any  right  can  be  extracted  from  the 
facts  alleged  in  the  bUl  in  this  case  it  is  by 
way  of  estoppel  by  conduct  of  one  of  the  de- 
fendants in  pointing  out  the  location  and 
In  assisting  plaintiff  in  laying,  the  pipe  line, 
and  so  far  as  shown  a  bare  license  or  privi- 
lege without  consideration  and  for  an  in- 
definite time  to  occupy  the  land  with  the 
pipe  line.  Such  a  license,  constituting  a  bur- 
den upon  land,  even  where  predicated  on  a 
parol  agreement,  is  generally  held  to  be  rev- 
ocable at  the  pleasure  of  the  licensor.  Pifer 
T.  Brown,  43  W.  Va.  412,  27  S.  E.  399.  49 
li.  B.  A.  497 ;  Montgomery  v.  Economy  Fuel 
Co.,  61  W.  Va.  621.  626,  57  S.  B.  137,  139. 
As  was  said  in  the  latter  case  so  it  may  be 
said  in  this,  so  far  as  the  bill  shows,  ''no 
fraud  was  practiced  by  the  lessors,  and  no 
conduct  is  charged  against  them  by  which 
the  lessee  was  misled."  Plaintiff  alleges  ig- 
norance of  no  fact  affecting  his  right  to  lay 
down  the  pipe  line,  or  by  which  he  was  mis- 
led by  the  defendants  or  either  of  them.  So 
we  think  the  demurrer  was  properly  sus- 
tained. 

[3]  Bat  should  the  court  have  dismissed 
the  bill  on  demurrer?  No  leave  was  given 
to  amend  before  doing  so.  It  was  suggested 
In  argument  that  no  request  to  amend  was 
mad^  and  so  far  as  the  decree  shows  this 
is  true;  but  did  this  fact  Justify  summary 
dismissal  without  leave  to  amend?  The  an- 
swer of  defendants  was  before  the  court. 
and  contained  a  confession  not  of  any  con- 
tract alleged  for  a  right  of  way.  but  of  the 
relationship  of  landlord  and  tenant  or  les- 
sors and  lessee,  and  of  a  contract  or  license 
Inferable  perhaps  from  facts  alleged,  and  an 
independent  agreement  to  lay  down  said 
pipe  line  upon  a  condition  subsequent  that 
plaintiff  would  locate  and  drill  on  said  land 
an  additional  well  for  oil  or  gas,  but  which 
the  answer  alleges  had  been  broken  by  plain- 
tiff. This  answer  at  least  suggests  that  the 
plaintiff  may  be  and  probably  will  be  able  to 
make  a  good  case .  for  an  injunction  by 
amendment.  So  it  appears  that  the  real 
merits  of  the  case  were  not  presented  by 
pleadings  or  proofa     In  such  cases  before 


leave  or  require  the  pleadings  to  be  amend- 
ed, and  it  is  reversible  error  not  to  do  so. 
Love  v.  .Tlnsley,  32  W.  Va.  25,  29,  9  S.  E.  44; 
Rogers  v.  Verlander,  30  W.  Va.  619,  5  S.  E. 
847 ;  Blue  v.  Campbell,  57  W.  Va.  34.  36,  49 
S.  B.  909;  Doonan  v.  Glynn,  26  W.  Va.  225, 
228;  Ritchie  County  Bank  v.  Bee,  62  W.  Va. 
457,  462,  59  S.  E.  181,  and  cases  cited. 

And  where  as  here  it  appears  that  plain- 
tiff will  probably  be  able  to  make  a  good 
case  by  pleadings  and  proof  and  is  likely 
to  suffer  great  loss  and  inconvenience  by  a 
dissolution  of  the  injunction,  and  defendants 
will  suffer  no  substantial  injury  by  main- 
taining the  injunction  in  force,  the  court 
should  not  dis.solve  the  injunction  until  final 
hearing  on  the  merits.  Robrecht  v.  Ro- 
brecht,  46  W.  Va.  738,  740,  34  S.  E.  801.  and 
cases  dted;  Rorer  v.  Building  &  Loan  Ass'n, 
55  W.  Va.  255,  46  S.  B.  1018,  104  Am.  St 
Rep.  993,  2  Ann.  Cas.  1910. 

For  these  reasons  we  are  of  opinion  to  re- 
verse the  decree  and  remand  the  cause,  with 
leave  to  plaintiff,  if  so  advised,  to  amend  his 
bill  within  a  reasonable  time  to  be  prescrib- 
ed by  the  court,  and  if  not,  to  be  thereafter 
dismissed.  But  as  plaintiff  was  derelict  in 
not  asking  leave  to  amend,  he  cannot  within 
the  rule  of  Frye  v.  Miley,  54  W.  Va.  324,  46 
S.  B.  135.  point  4  of  the  syllabus,  Towner  v. 
Towner,  65  W.  Va.  476,  484,  64  S.  B.  732,  and 
Conklyn  v.  Milling  Co.  68  W.  Va.  567,  571,  70 
S.  E.  274,  be  regarded  as  the  party  substan- 
tially prevailing,  wherefore  the  reversal  of 
the  decree  will  be  without  costs  against  the 
appellees. 


(a  W.  Va.  732) 

STATB  V.  MORRIS  et  aL    (No.  8856.) 

(Supreme  0>urt  of  Appeals  of  West  Virginia. 

Feb.  26,  1918.) 

(SyllahuM  &v  *^e  Court.) 

Deeos  ^=s>6— Deed  ob  Executory  Contbaot. 
A  writing,  although  signed  and  sealed  by  the 
parties  to  it,  styled  by  them,  "Memorandum  of 
Agreement,"  and  containing  the  wordg,  "It  is 
further  agreed  that  the  said  Price  will  convey 
to  the  said  Peyton  all  the  mining  rights  and 
privileges  of  his  land,"  is  not  a  de&d  of  convey- 
ance, but  only  an  executory  contract  to  convey 
at  some  future  time. 

Appeal  from  Circuit  Court,  Boone  County. 

Proceeding  by  the  State  of  West  Virginia 
against  John  Morris,  E.  T.  Crawford,  and  oth- 
ers. Decree  for  plaintiff,  and  defendants  E. 
T.  Crawford  and  others  appeal.  Reversed, 
and  decree  entered  dismissing  the  petition. 

Leftwlch,  Byrnslde  &  Shaffer,  of  Madison, 
for  appellants.  E.  T.  England,  Atty.  Gen., 
and  Henry  A.  Nolte,  Asst  Atty.  Gen.,  and 
Murphy  &  Wade,  of  Madison,  for  appellees. 

WILLIAMS,  J.  This  is  a  proceeding  by 
the  commissioner  of  school  lands  of  Bpone 
county  to  sell,  as  forfeited  land,  the  miners 
als  in  a  tract  of  land  described  as  ''being  the 
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same  tract  conveyed  by  Madison  Price  to 
Charles  Morris  by  deed  bearing  date  on  the 
4th  day  of  August,  1858/*  and  designated  in 
the  proceeding  as  tract  No.  2.  There  are 
two  sets  of  claimants,  both  claiming  title, 
mediately,  from  said  Madison  Price  as  a 
common  source.  They  were  all  made  parties 
to  the  state's  petition  and  answered,  setting 
up  their  respective  claims.  The  court  ascer- 
tained, according  to  the  report  of  the.  com- 
missioner to  whom  the  cause  had  been  re- 
ferred, that  the  title  to  the  minerals  was 
forfeited  to  the  state  for  nonentry  on  the 
land  books  of  Boone  vcounty  since  the  year 
1874,  in  the  name  of  Charles  Morris,  Sr.,  now 
deceased ;  that  no  one  was  in  position  to 
take  the  benefit  of  the  forfeiture,  under  any 
of  the  provisions  of  section  3,  art.  13,  of  the 
Constitution,  and  decreed  that  John  Morris 
and  others,  the  heirs  of  said  Charles  Mor- 
ris, deceased,  had  the  right  to  redeem  the 
same,  and  ascertained  and  decreed  the 
amount  of  money  to  be  paid  in  order  to  re- 
deem it  W.  Xm  Ashby,  E.  T.  Crawford,  and 
Boone  &  Kanawha  Land  &  Mining  Company, 
a  corporation,  the  other  set  of  claimants,  de- 
nying that  Charles  Morris  ever  had  title  to 
said  minerals,  and  claiming  to  be  the  owners 
thereof  in  fee  themselves,  by  title  regularly 
derived  from  the  aforesaid  Madison  Price, 
which  title  they  say  has  never  been  forfeited, 
have   appealed. 

The  Morrises  assert  that  their  ancestor, 
Charles  Morris,  Sr.,  acquired  title  to  the  min- 
erals by  deed  from  Madison  Price,  dated  Au- 
gust 4,  1858,  and  duly  recorded  six  days 
thereafter.  That  deed  grants  to  said  Mor- 
ris "the  mineral  rights  and  mining  privileg- 
es" in  a  certain  tract  of  land  described  as 
"the  tract  formerly  owned  by  the  said  Price 
and  which  mineral  and  mining  rights  have 
been  heretofore  conveyed  by  said  Price  to 
William  ^I.  Peyton."  By  deed  of  the  same 
date,  and  recorded  also  on  the  same  date 
as  the  above.  William  M.  Peyton  by  his  agent 
and  attorney  in  fact,  John  R.  Peyton,  granted 
to  said  Madison  Price  "all  mining  and  min- 
eral rights  and  privileges"  in  the  same  land 
describing  It  as  "being  the  same  tract  of 
land  whose  raining  rights  and  privileges  were 
partly  conveyed  by  the  said  Price  to  the  said 
William  M.  Peyton,"  and  also  by  reference 
to  a  recorded  paper  denominated  a  "deed  of 
partition  and  division"  between  said  Price 
and  Peyton,  made  in  the  year  1850.  The  pa- 
per referred  to  is  styled  "Memorandum  of 
Agreement,"  and  bears  date  1st  of  October, 
1849.  It  recites  that  there  is  some  conflict 
between  the  parties  as  to  their  land  titles, 
and  for  the  purpose  of  an  amicable  settle- 
ment of  their  dispute  "have  entered  into  the 
following  agreement,  viz.:  That  the  said 
•  Peyton  shall  relinquish  to  the  said  Price 
all  claim  which  he  may  have  upon  that  por- 
tion of  the  Preston  survey  upon  which 
said  Price  resides."  Then  follows  a  local 
description  of  the  land,  which  admittedly  In- 
cludes   the   land   containing    the  minerals 


claimed  to  be  forfeited.  The  agreement  far- 
ther provides  that,  in  consideration  of  Pey- 
ton's "relinquishment"  to  Price  of  his  claim 
to  the  land  described,  "the  said  Price  relin- 
quishes and  promises  to  convey  to  the  said 
Peyton  all  his  right  and  title  to  the  residue 
of  the  Preston  survey"  and  certain  other 
surveys,  describing  them  by  location.  The 
paper  is  signed  and  sealed  by  the  parties  as 
of  the  date  given.  There  is  no  attempt  to 
convey  or  even  an  agreement  by  Price  to 
convey  the  minerals  in  his  lands  to  Peyton 
In  the  body  of  this  paper.  But  below  their 
signatures  and  apparently  on  the  same  paper 
Is  added  the  following,  which  is  also  signed 
under  seal  by  both  parties,  viz.: 

"N.  B.  The  boundary  of  land  on  the  south 
side  of  Coal  to  be  conveyed  to  Price  in  the  deed 
is  that  which  was  recently  sarveyed  By  William 
Smoot,  and  it  is  further  agreed  that  the  said 
Price  will  convey  to  said  Peyton  all  the  mining 
rights  and  privileges  of  his  land.  Witness  our 
bands  and  seals  this  18  Augt.,  1850." 

The  paper  "was  acknowledged  on  the  21st 
of  March,  1851,  the  justice  who  certified  the 
acljnowledgraent  referring  to  the  paper  as 
"the  annexed  agreement  or  deeds."  It  was 
recorded  three  days  later. 

This  Instrument,  although  technically  a 
deed  because  it  is  under  seal,  is  not  a  grant 
or  conveyance  of  land.  It  does  not  purport 
to  be  a  present  grant,  but  expressly  contem- 
plates the  making  of  conveyances  in  the  fu- 
ture. It  says,  "Peyton  shall  relinquish  to 
the  said  Price,"  and  "the  said  Price  relin- 
quishes and  promises  to  convey  to  the  said 
Peyton.*'  In  neither  case  do  the  terms  import 
a  present  conveyance  or  contract  executed. 
But  the  subjoined  note  is  the  material  part 
of  the  instrument  to  be  considered,  because 
it  is  by  virtue  of  It  the  Morris  heirs  claim 
the  minerals.  Their  contention  is  that  Price, 
by  this  addendum,  first  conveyed  them  to 
Peyton,  and  that  he  later  reconveyed  them 
to  Price,  August  4, 1858.  This  addition  to  the 
Instrument  was  made  for  two  purposes: 
First,  to  define  more  certainly  that  portion 
of  the  land  on  the  south  side  of  Coal  river 
which  Peyton  had  agreed  to  convey  to  Price ; 
and,  second,  to  provide  for  the  conveyance  to 
Peyton  of  the  mining  rights  in  Price's  land, 
a  thing  not  contemplated  in  the  body  of  the 
original  agreement.  Respecting  the  miner- 
als it  does  not  purport  to  convey  them,  the 
terms  employed  by  Price  are  that  "he  will 
convey,"  not  that  he  does  or  has  conveyed 
them.  The  future  tense  of  the  verb  is  em- 
ployed, thus  clearly  indicating  an  act  to  be 
performed  at  some  future  time,  and  not  a 
completed  act,  as  the  present  passing  of  title 
to  land  must  necessarily  be.  Not  only  do  the 
terms  used  by  the  parties  styling  the  pai)er 
a  memorandum  of  agreement,  but  all  the 
words  used  to  express  the  things  to  be  done 
by  them  clearly  Import  an  executory  eon- 
tract.  Intention  of  the  parties  is  an  import- 
ant consideration  in  the  construction  of  deeds 
and  other  writings,  but  intention  must  be 
gathered  from  the  language  employed  to  ez- 
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press  it.  It  cannot  be  supplied  by  intend- 
ment 

"In  case  operative  words  of  present  trans- 
fer are  omitted,  the  instrument  cannot  take 
elfect  as  a  deed ;  and  if  other  words  are  used, 
Inconsistent  with  the  intention  to  effect  a 
present  transfer,  it  will  be  construed  accord- 
ingly.*' 9  A.  &  E.  E.  L.  03,  94,  and  137,  138; 
Moody  V.  McCown,  39  Ala.  586;  Defraunce 
V.  Brooks,  8  Watts  &  S.  (Pa.)  67;  Atwood 
▼.  Cobb,  16  Pick.  (Mass.)  227,  26  Am.  Dec.  657; 
8  R  O.  Ia  937.  See,  also,  section  1,  c.  72, 
Barnes'  Code.  Properly  Interpreted,  the  writ- 
ing is  only  an  executory  contract.  Refer- 
ence to  it  as  a  deed,  by  Peyton  in  his  later 
deed  to  Price  for  the  "mineral  rights,"  does 
not  make  it  a  conveyance. 

Not  having  conveyed  title  to  the  minerals  to 
Peyton  by  the  aforesaid  agreement.  Price 
still  had  the  legal  title  thereto,  and  on 
tbe  15th  of  February,  1856,  conveyed  it  to 
I.  S.  Samuels,  trustee,  to  secure  a  debt  to 
H.  H.  Hopkins.  That  deed  passed  "all  his 
rights  and  title  and  interest"  in  the  tract 
of  land  containing  the  minerals  in  question. 
It  was  later  sold  and  conveyed  without  any 
reservation  of  minerals  by  the  trustee  to 
Lieonard  Morris  by  deed  of  date  April  10, 
1861,  and  Leonard  Morris,  on  September  26, 
1870.  conveyed  it  to  CJharles  Morris,  a  son 
of  CTharles  Morris,  Sr.  That  title  has  passed 
by  an  unbroken  chain  of  conveyances  to  the 
Boone  &  Kanawha  Land  &  Mining  Company, 
and  has  never  at  any  time  been  forfeited* 
The  deed  from  Peyton  to  Price  for  the  "min- 
ing and  mineral  rights,"  made  on  August  4, 
1855,  was  a  conveyance  only  of  what  Price 
already  had,  and  had  previously  conveyed 
to  said  Samuels,  trustee. 

The  exceptions  taken  by  Crawford  and 
Ashby  and  the  Land  &  Mining  Ck)mpany  to 
the  commissioner's  report  should  have  been 
sustained.  The  decree  of  December  15, 1916, 
finding  there  had  been  a  forfeiture  of  the 
minerals  and  the  heirs  of  (Charles  Morris, 
Sr.,  had  the  right  to  redeem,  will  be  revers- 
ed, and  a  decree  will  be  entered  here  dis- 
missing the  state's  petition  in  so  far  as  it 
relates  to  the  minerals  in  the  tract  of  land 
therein  described  as  tract  No.  2. 

(«1  W.  Va.  761)  =a=*=a 

SMITH  V.  SMITH.     (No.  3095.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26, 19ia) 

(8vUahu9  hy  the  Court) 
1.  Contempt  «=>66(2)— Wbit  or  Ebbor— Stat- 

UTB. 

Section  4,'c.  160,  Code  (sec.  5605),  implied- 
ly withholding  or  denying  a  writ  of  error  to  a 
judgment  for  contempt  consisting  of  nonper^ 
formance  of,  or  disobedience  to,  a  judgment,  de- 
cree, or  order,  is  limited  in  its  operation  to 
judgments,  decrees,  and  orders  rendered,  pro- 
nounced, and  entered  by  courts  having  jurisdic- 
tion to  render,  pronounce,  and  enter  them,  and 
to  such  valid  Judgments,  decrees,  and  orders  as 
the  court  has  jurisdiction  and  power  to  enforce 
by  process  of  contempt. 


2.  EqITITT  <!^1— REMBDIS9— JUBISniCXION. 

Statutory  abrogation  of  a  remedy  afforded 
by  general  equity  jurisprudence  denies  to  courts 
01  equity  power  and  jurisdiction  to  adopt  and 
use  it. 

3.  CONTEICPT  ^=>34r— DeGBES  FOB  PAYMENT  OF 

Money— Statute. 
Sections  1  and  2,  c.  139^  Code  (sees.  5098, 
5094),  deny  to  courts  of  equity  jurisdiction  and 
power  previously  accorded  tliem  by  general  equi- 
ty procedure  to  enforce  decrees  for  tlie  payment 
of  money   by  process  of  contempt. 

4.  Divorce  ^=>256,  263,  269(2)  —  Ajlimony — 
Lien—Contempt. 

Tliough  a  decree  for  alimony  constitutes  a 
lien  on  tlie  real  estate  of  the  party  against 
whom  it  is  pronounced  and  may  be  enforced  by 
execution,  it  is  a  decree  not  merely  for  the  pay- 
ment of  money,  but  for  the  payment  of  money 
in  discharge  of  the  high  marital  duty  of  mainte- 
nance, wherefore  it  may  be  enforced  by  attach- 
ment ifor  contempt  also. 

5.  Divorce  ^=»280  —  Alimony  —  Contempt— 
Ebrob.  t 

A  writ  of  error  does  not  lie  to  a  judgment 
of  contempt  for  disobedience  of  a  decree  requir- 
ing payment  of  alimony. 

6.  Contempt  ^==>34  —  Refusal  to  Pebfobm 
Obdeb  OB  Decbee— Equity  Jubisdiotion. 

A  court  of  chancery  may,  by  proj^er  proce- 
dure, commit  a  disobedient  or  recalcitrant  liti- 
gant for  refusal  to  perform  an  affirmative  act 
lawfully  required  of  him  by  its  decree  for  the 
benefit  of  the  opposite  party  to  the  suit  by  an 
order  entered  upon  its  own  records,  under  the 
style  of  the  cause  in  which  such  decree  was 
pronounced,  as  a  means  of  coercing  perform- 
ance of  the  act  so  required.  In  so  far  as  the  de- 
cisions in  State  v.  Fredlock.  52  W.  Va.  232,  43 
S.  E.  153,  94  Am.  St.  Bep.  932,  State  v.  Cun- 
ningham, 33  W.  Va.  607,  11  S.  £.  76,  State  v. 
Irwin,  30  W.  Va.  404,  4  S.  E.  413,  State  v. 
Frew  &  Hart,  24  W.  Va.  416,  49  Am.  Rep.  257, 
and  State  v.  Bridge  CJo.,  16  W.  Va.  864,  deny 
such  jurisdiction  and  power  to  courts  of  chan- 
cery, they  are  disapproved  and  overruled. 

7.  Contempt  ^=5>40— Natubb  of  Pboceeding 
—Committal. 

In  such  cases,  the  committal  is  not  deemed 
in  law  to  be  punishment  for  any  criminal  of- 
fense. The  contempt  for  which  it  is  inflicted 
is  civil  in  its  nature,  and  only  incidentally  in- 
volves an  ofitense  to  the  court  or  the  public. 

Error  to  Circuit  CJourt,  Roane  County. 

Action  by  Laura  M.  Smith  against  B.  C. 
Smith.  From  a  judgment  of  committal  for 
contempt  of  court  by  reason  of  the  nonpay- 
ment of  installments  of  alimony,  defendant 
brings  error.    Writ  of  error  dismissed. 

Cniarles  E  Hogg,  of  Point  Pleasant,  and 
Charles  J.  Hogg,  of  Charleston,  for  plaintiff 
In  error.  H.  C.  Ferguson,  of  Spencer,  for 
defendant  in  error. 


POFPENBARGER,  P.  A  judgment  of 
committal  for  a  contempt  of  court,  effected 
by  nonpayment  of  installments  of  alimony 
decreed  against  the  plaintiff  in  error,  con- 
stitutes the  subject-matter  of  this  writ  of 
error;  and  one  very  vital  question  arises  on 
the  motion  to  dismiss  the  writ  as  having  been 
improvidently  awarded. 

[1]  A  judgment  for  contempt  of  a  trial 
court,  consisting  of  disobedience  of  its  judg- 
ment, decree,  or  order,  is  not  reviewable  in 
the  appellate  court  if  the  trial  court  had  jn- 
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rlsdiction  of  the  cause  In  whidi  it  rendered, 
pronounced,  or  entered  the  violated  judgment, 
decree,  or  order,  and  did  not  exceed  its  juris- 
diction in  doing  so.  State  ex  reL  y.  Baltimore 
&  Ohio  Ry.  CJo.,  73  W.  Va.  1,  79  S.  B.  834; 
Code,  c.  160,  S  4.  Full  acquiescence  in  the 
foregoing  proposition  is  evidenced  by  the 
brief  filed  for  the  plaintiff  in  error ;  but  it  is 
earnestly  insisted  that  the  contempt  proce- 
dure complained  of  was  action  in  excess  of 
the  jurisdiction  of  the  court,  because,  it  is 
said,  section  1  of  chapter  139  of  the  Code  has 
stripped  courts  of  equity  of  their  power  to 
enforce  decrees  for  alimony  by  such  proce- 
dure. That  section  places  a  decree  for  land 
or  personal  property  or  for  the  payment  of 
money  on  the  same  footing  as  a  judgment  for 
such  property  or  money,  and  then  proceeds 
as  follows: 

"But  a  party  may  proceed  to  carry  into  ex- 
ecution a  decree  or  order  in  chancery  other  than 
for  the  payment  of  money,  as  he  might  have 
done  if  this  and  the  following  section  had  not 
been  enacted.'' 

The  next  section  makes  the  beneficiaries 
of  decrees  requiring  the  payment  of  money 
judgment  creditors,  and  authorizes  issuance 
of  executions  thereon.  If  the  construction 
contended  for  should  be  conceded,  it  may 
not  follow  that  a  writ  of  error  lies  to  a  judg- 
ment in  a  contempt  proceeding,  for  the  stat- 
ute expressly  withholds  a  writ  of  error  to 
a  judgment  for  a  contempt  effected  by  dis- 
obedience of  a  Judgment,  decree,  or  order. 
It  reads: 

"To  the  judgment  of  a  circuit  court  for  a 
contempt  of  court  other  than  for  the  nonper- 
formance of,  or  disobedience  to,  a  iudtouent.  de- 
cree, or  order,  a  writ  of  error  shall  lie  from 
the  Supreme  Court  of  Appeals."  Code,  c  160, 
14. 

State  ex  rel.  v.  Baltimore  &  Ohio  Ry.  Co.,  73 
W.  Va.  1,  79  S.  E.  834,  recognizes  an  implied 
exception  to  this  statute  founded  upon  lack 
of  Jurisdiction  in  the  circuit  court,  but  the 
lack  of  Jurisdiction  constituting  the  ground 
of  the  exception,  as  defined  in  that  case, 
pertains  to  the  Judgment  or  decree  for  en- 
forcement of  which  the  contempt  proceeding 
is  invoked.  That  decision  necessarily  denies 
to  the  statute  in  question  a  part  of  the  force 
and  effect  literally  imported  by  its  terms. 
If  an  exception  thereto  can  be  validly  found- 
ed upon  lack  of  jurisdiction  to  pronounce  the 
decree  for  enforcement  of  which  contempt 
procedure  is  resorted  to,  it  is  difficult  to  see 
any  reason  why  lack  of  Jurisdiction  in  the 
process  of  enforcement  would  not  constitute  a 
sufilcient  basis  for  another  or  further  excep- 
tion. In  the  latter  case,  the  lack  of  Jurisdic- 
tion would  be  more  clearly  and  directly  in- 
volved than  in  the  former.  In  neither  is 
there  any  foundation  for  it  in  the  terms  of 
the -statute.  At  the  same  time  it  must  be 
remembered  that  a  Judgment  or  decree  ren- 
dered without  Jurisdiction  is  a  nullity,  where- 
fore it  may  be  said  there  is  no  Judgment  or 
decree  in  such  case  to  be  enforced.    On  the 


other  hand,  when,  the  Judgment  or  decree  is 
not  questioned  and  its  binding  force  is  be- 
yond doubt,  the]:e  is  an  order  of  the  court 
which  the  party  proceeded  against  Is  bound 
to  respect  and  obey.  Nevertheless,  if  there 
is  no  Jurisdiction  or  power  to  enforce  obedi- 
ence by  the  means  adopted,  the  party  pro- 
ceeded against  is  under  no  duty  to  obey  in 
the  particular  manner  in  which  the  contempt 
proceeding  endeavors  to  make  him  perform. 
Obviously,  therefore,  there  is  lack  of  power 
or  Jurisdiction  of  the  court  in  either  case; 
and  tf  proper  construction  results  in  an  im- 
plied exception  to  the  operation  of  the  stat- 
ute in  the  one  instance,  it  must  necessarily 
do  80  in  the  other.  Properly  read,  therefore, 
the  statute  withholds  a  writ  of  error  to  a 
judgment  for  contempt  consisting  of  nonper- 
formance of,  or  disobedience  to,  a  Judgment 
decree,  or  order,  if  the  court  rendering  it 
had  Jurisdiction  to  pronounce  it  and  has  Ju- 
risdiction and  power  to  enforce  it  by  con- 
tempt 'procedure^  All  Judgments,  decrees, 
and  orders  are  not  enforceable  in  that  way. 

Every  act  of  a  court  founded  upon  an  er^ 
roneous*  interpretation  of  a  statute  or  a  mis- 
conception of  the  common  law  and  variant 
therefrom  is  not  void  for  want  of  Jurisdic- 
tion. It  is  familiar  law  that  a  court  has  as 
much  power  to  decide  erroneously  as  it  has 
to  decide  correctly.  Mere  errors  in  decisions 
upon  questions  of  law  are  not  acts  in  excess 
of  jurisdiction.  In  some  instances,  however, 
they  are.  In  the  determination  of  the  mean- 
ing of  laws  pertaining  to  their  own  power 
and  Jurisdiction,  courts  decide  and  act  at 
their  peril.  On  the  other  hand,  in  adminis- 
tering law  applicable  to  the  rights  of  the 
litigating  parties,  their  acts  founded  upon 
erroneous  interpretations  of  laws  are  ordi- 
narily mere  errors  of  Judgment  These  prop- 
ositions are  so  self-evident  and  so  thorough- 
ly attested  by  the  decisions  of  this  and  other 
courts  that  authority  for  them  need  not  be 
cited. 

[2]  Courts  derive  their  authority  and  pow- 
ers from  the  Constitution  and  laws  of  the 
state,  and  unless  the  power  or  authority  of 
a  court  to  perform  a  *  contemplated  act  is 
found  therein,  the  act,  if  done,  is  coram  non 
Judice.  7  It  a  L.  p.  1030;  N.  &  W.  Ry, 
Co.  V.  Pinnacle  Coal  Co.,  44  W.  Va.  574,  30 
S.  E.  196,  41  L.  K.  A  414.  In  the  absence  of 
a  statutory  modification  or  abrogation,  courts 
of  general  Jurisdiction  have  all  the  powers 
conferred  upon  them  by  the  common  law, 
but  such  remedies  and  powers  as  the  Con* 
stitution  or  statutes  have  abrogated,  they  do 
not  possess.  Obviously,  therefore,  any  ef- 
fort on  the  part  of  a  court  to  employ  an  ab- 
rogated remedy  formerly  permitted  to  it  by 
the  common  law  or  general  equity  Jurispru- 
dence would  be  an  act  in  excess  of  its  Juris- 
diction. 

[3]  The  statute  invoked  in  resistance  of 
the  contempt  procedure  manifestly  deals  with 
remedies  as  well  as  rights,  and  impliedly  for- 
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bids  enforcement  of  a  decree  or  order  In 
chancery  for  the  payment  of  money  other- 
wise than  by  ezecntion.  It  makes  the  de- 
cree the  equal  of  a  Judgment,  and  declares 
it  shall  be  embraced  by  the  word  "Judg- 
ment" whenever  it  is  used  in  certain  chap- 
ters. It  also  makes  the  person  entitled  to 
any  decree  or  order  requiring  the  payment  of 
money  a  Judgment  creditor,  even  though  the 
money  may  be  required  to  be  paid  into  a 
court,  or  a  bank,  or  other  place  of  deposit. 
In  all  such  cases,  it  authorizes  an  execution 
on  the  decree  or  order.  Furthermore,  the 
decree  becomes  a  lien  upon  the  real  estate 
of  the  party  against  whom  it  is  pronounced. 
Having  done  all  this,  it  then  declares  that  the 
party  in  whose  favor  it  is  may  proceed  to 
carry  into  execution  a  decree  or  order  in 
chancery  other  than  for  the  payment  of 
money,  as  he  might  have  done  before  the 
passage  of  the  act.  This  necessarily  implies 
that  he  cannot  so  enforce  a  decree  for  the 
payment  of  money.  Manifestly,  therefore, 
power  to  enforce  such  a  decree  by  process  of 
contf'.mpt  has  been  abrogated  and  no  longer 
exists.  When  such  remedy  is  available,  it  is 
the  court's  remedy  or  process.  Denial  there- 
of to  a  party  necessarily  carries  denial  of 
power  in  the  court  to  award  it  Jurisdiction 
formerly  existing  is,  to  that  extent,  abrogat- 
ed or  withdrawn  by  the  statute. 

[4.  B]  An  overwhelming  weight  of  author- 
ity, however,  makes  a  decree  for  alimony 
more  than  a  mere  decree  for  the  jmyment  of 
money.  "It  has  frequently  been  insisted  that 
a  decree  for  alimony  Is  in  fact  a  debt,  and 
therefore  pajonent  should  not  be  enforced  by 
an  attachment  for  contempt  where  the  Ck)n- 
stitution  prohibits  imprisonment  for  debt 
But  it  is  uniformly  held,  and  such  is  the 
true  doctrine,  that  the  decree  for  alimony  is 
an  order  of  the  court  to  the  husband  compel- 
liiig  him  to  support  his  wife  by  paying  cer- 
tain suras,  and  thus  perform  a  public  as  well 
as  a  marital  duty.  Such  decree  is  something 
more  than  an  ordinary  debt  or  Judgment  f<»r 
money.  It  is  a  personal  order  to  the  hus- 
band, similar  to  an  order  of  the  court  to  one 
of  the  officers  or  to  an  attorney.  The  imprlfi- 
cnment  is  not  alone  to  enforce  the  payment 
of  money,  but  to  punish  the  disobedience  of 
the  party ;  and  the  order  is  not,  therefore,  a 
debt,  within  the  meaning  of  the  Coikstitu- 
tlon."  Nelson,  Div.  &  Sep.  §  939.  "Objec- 
tion has  been  raised  to  the  enforcement  of  a 
Judgment,  order,  or  decree  for  alimony  by 
contempt  proceedings,  on  the  ground  that  ali- 
mony is  a  debt  within  the  meaning  of  .stat- 
utes and  Constitutions  which  prohibit  im- 
prisonment for  debt  By  the  great  weight  of 
authority,  however,  alimony  is  not  considered 
a  debt  within  such  meaning."  8  Ency.  L.  ft 
P.  181.  "It  is  sometimes  held  that  where 
the  statute  provides  for  execution  and  other 
processes  for  the  collection  of  alimony,  that 
imprisonment  for  contempt  cannot  be  resort- 
ed to  as  an  additional  remedy.    But  the  cor^ 


rect  interpretation  is  that  the  statute  confer- 
ring additional  remedies  did  not  deprive  the 
court  of  their  inherent  power  to  enforce  such 
order."  Nelson,  Div.  &  Sep.  $  939.  These 
quotations  from  text-books  are  sustained  by 
abundant  authority.  In  some  of  the  states 
having  statutes  similar  to  ours,  enforcement 
by  attachment  for  contempt  is  limited  to  cas- 
es in  which  the  decree  cannot  be  otherwise 
enforced.  In  Illinois  it  is  not  permitted  if 
payment  is  secured.  Andrews  v.  Andrews, 
69  111.  609.  In  New  York  the  moving  party 
is  required  to  show,  not  only  that  the  hus- 
band has  refused  to  comply  with  the  order, 
but  also  that  the  payment  cannot  be  enforced 
by  execution  or  sequestration,  or  a  resort  to 
the  securities.  Sanford  v.  Sanford,  44  Hun 
(N.  T.)  363 ;  Isaacs  v.  Isaacs,  61  How.  Prac. 
(N.  Y.)  369 ;  Whitney  v.  Whitney  (Super.)  11 
N.  Y.  Supp.  583 ;  Mahon  v.  Mahon,  50  N.  Y. 
Super,  ^t.  92.  In  Iowa,  Michigan,  and  Ne- 
braska the  courts  seem  to  hold  that  under 
no  circumstances  can  a  decree  for  alimony 
be  enforced  by  process  of  contempt.  Baily 
V.  Baily,  69  Iowa,  77,  28  N.  W.  443 ;  Segear 
V.  Segear,  23  Neb.  310,  36  N.  W.  536 ;  Carna- 
han  V.  Camahan,  143  Mich.  390,  107  N.  W. 
73«  114  Am.  St  Rep.  660,  8  Ann.  Cas.  53. 

Under  our  statutes,  a  decree  for  alimony  is 
more  than  a  mere  decree  for  money.  Upon 
decreeing  the  dissolution  of  a  marriage  or  a 
divorce  of  either  class,  the  court  may  make 
such  further  decree  as  it  shall  deem  expedi- 
ent, concerning  the  estate  and  maintenance 
of  the  parties,  or  either  of  them.  Code,  c. 
64,  f  11  (sec.  3646).  The  relation  assumed  or 
recognized  by  this  statute,  as  constituting  the 
basis  of  the  right  to  be  vindicated  by  the  de- 
cree, is  not  that  of  debtor  and  creditor.  It 
is  a  duty  of  maintenance  imposed  by  the 
marital  relation,  from  which  the  divorce  does 
not  necessarily  exonerate  the  parties.  The 
statute  empowers  the  court  decreeing  the  di- 
vorce to  enforce  performance  of  the  duty  of 
maintenance  after  the  separation  or  sever- 
ance of  the  marriage  relation.  Authority  is 
conferred  upon  the  court,  not  merely  to  de- 
cree money  as  alimony,  but  to  make  any  de- 
cree it  may  deem  exi)edient  concerning  main- 
tenance. Enforcement  of  the  lien  of  the 
decree  may  involve  ruinous  delay  and  execu- 
tion may  be  unavailing,  and  yet  the  delin- 
quent party  may  have  it  in  his  power  easily 
to  raise  and  pay  the  money.  Power  to  make 
such  decree  as  the  court  deems  expedient 
concerning  maintenance  obviously  goes  be- 
yond the  mere  award  of  money  as  a  debt  and 
reaches  the  case  supposed.  The  decree  is 
for  maintenance,  not  mere  money.  The 
money  decree  is  a  means  to  an  end ;  the  real 
purpose  of  the  decree,  maintenance.  Its  pe- 
cuniary quality  makes  it  a  lien  and  the  basis 
of  an  execution,  as  this  court  has  held,  but 
these  characteristics  do  not  necessarily  imply 
absence  of  others.  It  may  consistently  be  a 
decree  for  money,  and,  in  addition  thereto,  a 
decree  for  suppoit,  not  fully  effectuated  by 
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execution  and  enforcement  of  the  lien  on 
real  estate. 

In  view  of  this  conclusloD  warranted  by 
the  weight  of  judicial  opinion  and  the  liberal 
terms  of  the  divorce  statute,  there  is  no  lack 
of  jurisdiction,  and  hence  no  right  of  review 
by  writ  of  error.  If  the  decree  goes  beyond 
the  ability  of  the  plaintiff  in  error,  in  its  re- 
quirements, an  application  to  the  court  for 
relief  by  a  modlflcatlbn  of  its  terms  and  pro- 
visions would  have  forestalled  and  prevented 
the  procedure  for  contempt.  Error  in  the 
court's  action  upon  that  application  could 
have  been  corrected  on  an  appeal.  When 
the  court  has  jurisdiction  in  all  respects,  the 
party  subject  to  a  decree  enforceable  by  at- 
tachment for  contempt  must  obey  the  decree 
or  get  rid  of  it  The  statute  gives  him  no 
right  to  withhold  performance  by  disobedi- 
ence and  a  writ  of  error  to  the  judgment  for 
contempt  The  former  is  a  contempt  of  the 
court  and  the  statute  denies  him  the  latter. 
State  ex  rel.  v.  Baltimore  &  Ohio  Ry.  Co., 
cited. 

A  careful  reading  of  the  opinion  in  Carlens 
V.  Carlens,  50  W.  Va.  113,  40  S.  Bt  335,  55 
L.  R.  A.  930,  fails  to  disclose  an  assertion 
of  lack  of  power  in  the  trial  court  to  modify 
a  decree  for  alimony,  entered  contemporane- 
ously with  a  decree  of  divorce,  upon  facts 
subsequently  arising.  Such  a  decree  is  de- 
clared to  be  conclusive  upon  the  parties  as 
to  all  facts  existing  at  its  date,  but  power  in 
the  court  to  discharge  the  husband  from  pay- 
ment for  good  cause  subsequently  accruing  is 
affirmed  in  unequivocal  terms.  As  to  the 
power  of  the  court  respecting  alimony,  the 
statute  deals  with  both  classes  of  divorce  in 
exactly  the  same  terms,  wherefore  the  Legis- 
lature cannot  be  deemed  to  have  intended  to 
withhold  or  deny  right  to  modify  the  decree 
in  one  class  any  more  than  in  the  other. 
Moreover,  in  Henrie  v.  Henrie,  71  W.  Va. 
131,  76  S.  E.  837,  a  majority  of  this  court 
expressed  the  opinion  that  the  statute  does 
not  deny  such  power.  ' 

[8]  Entry  of  the  order  complained  of  in  the 
chancery  order  book  and  under  the  style  of 
the  divorce  suit  is  relied  upon  as  a  fatal 
and  jurisdictional  departure  In  the  proceed- 
ing. Our  decisions  uniformly  say  every  con- 
tempt proceeding  is  criminal  in  its  nature, 
and,  after  issuance  of  the  rule,  should  be  con- 
ducted in  the  name  of  the  state  and  recorded 
in  the  law  order  book.  State  v.  Fredlock, 
52  W.  Va.  232,  43  S.  E.  153,  94  Am.  St.  Rep. 
932;  State  v.  Cunningham,  33  W.  Va.  607, 
11  S.  E.  76;  State  v.  Irwin,  30  W.  Va.  404, 
4  S.  B.  413 ;  Ruhl  v.  Ruhl,  24  W.  Va.  279 ; 
Craig  V.  McCulloch,  20  W.  Va.  148;  State 
V.  Harper's  Ferry  Bridge  Co.,  16  W.  Va.  864. 
In  each  of  these  cases,  exc^t  Ruhl  v.  Ruhl, 
the  alleged  contempt  consisted  of  the  doing 
of  a  forbidden  act  and  the  object  of  the  pro- 
ceeding was  punishment.  The  contempts 
were  primarily  criminal,  rather  than  civil, 
in  their  natures,  and  the  purpose  of  the  pro- 


cedure was  not  nuere  enforcement  of  perform- 
ance of  an  affirmative  act  or  duty  required 
by  a  decree.  When  the  disobedience  con- 
sists of  failure  to  perform  a  decree  in  favor 
of  the  opposite  party,  the  contempt  is  civil 
in  its  main  features,  though  there  is  an  in- 
cidental element  of  criminality  In  It  In 
Ruhl  V.  Ruhl,  the  defendant  was  proceeded 
against  for  failure  to  obey  a  decree  for 
payment  of  money,  but  the  decree  was  void 
for  lack  of  jurisdiction  in  the  court  in  whidi 
it  was  entered.  The  judgment  of  contempt 
was  entered  in  the  chancery  order  book,  un- 
der the  style  of  the  main  cause,  and  this 
court  declared  the  contemi>t  proceeding  er- 
roneous, not  void,  for  that  reason,  but  void 
and  without  foundation  in  law,  because  the 
decree  violated  was  void.  Point  3  of  the 
syllabus  in  State  v.  Irwin,  30  W.  Va.  404. 
4  S.  E.  413,  seems  to  say  a  proceeding  so  en- 
tered is  void  for  want  of  jurisdiction  in  the 
chancery  court,  and  the  opinion,  (30  W.  Va. 
420,  4  S.  E.  413)  declares  it  irregular,  and 
says  the  law  side  of  the  court  only  has  juris- 
diction. The  alleged  contempt  in  that  case 
was  primarily  criminal,  and  the  proceeding 
contemplated  punishment  only.  In  that  de- 
cision the  court,  going  far  beyond  the  case 
presented  by  the  record,  asserted  that  all 
contempt  proceedings  must  be  conducted  on 
the  law  side  of  the  court,  notwithstanding 
their  differences  in  character  and  purpose. 
Under  practically  all  of  the  earlier  decisions 
here  referred  to  lies  the  fallacious  assump- 
tion of  a  right  of  review  for  errors  in  the 
sentence  or  order  in  all  cases  of  contempt. 
From  the  lack  of  provision  for  review  other- 
wise than  by  writ  <rf  error,  the  court  Infer- 
red legislative  Intent  to  make  all  contempts 
.criminal,  to  the  end  that  they  may  be  so  re- 
viewed. This  process  of  interpretation  com- 
pletely overlooked  plainly  expressed  legis- 
lative purpose  not  to  allow  review  at  all 
for  mere  error  In  certain  classes  of  cases, 
namely,  nonperformance  of,  or  disobedience 
to,  a  judgment,  decree,  or  order.  Barnes* 
Oode  1918,  c.  160^  |  4.  But  for  the  statute, 
there  would  be  no  ri^t  of  appeal  in  any 
contempt  case.  There  was  none  at  common 
law.  6  R.  a  L^  p.  638;  Wells  v.  Common- 
wealth, 21  Grat  (Va.)  500.  In  these  cases  the 
statute  does  not  give  it  Plainly ^^  therefore, 
it  does  not  exist  It  exists  in  other  cases 
because  the  statute  gives  it  This  oversight 
and  erroneous  assumption  induced  the  adop- 
tion of  a  highly  confused,  illogical,  and  un- 
necessarily cumbersome  procedure.  As  the 
construction  has  no  foundation  in  law,  fact, 
or  reason,  it  most  be  rejected,  and,  in  con- 
sequence of  its  rejection,  the  practice  former- 
ly existing,  and  recognizing  the  difference  be- 
tween civil  and  criminal  contempts,  Is  re- 
instated. Under  it  a  court  of  equity  could, 
by  an  order  entered  in  its  own  records  under 
the  style  of  the  pending  cause,  commit  a  re- 
calcitrant party  to  coerce  him  into  the  per- 
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formance  of  a  duty  required  of  him  by  its 
decree  In  favor  of  the  opposite  party.  Pur- 
cell  V.  Purcell,  4  Hen.  ft  M.  (Va.)  507.  Such 
an  order  is  almost  devoid  of  the  element  of 
criminality  and  almost  wholly  remediaL 
Without  power  and  authority  to  make  it,  a 
court  of  equity  would  be  unable  In  many  in- 
stances to  effectuate  legal  right  and  justice 
between  the  parties.  To  make  such  a  pro- 
ceeding purely  criminal  in  legal  contempla- 
tion and  limit  the  Jurisdiction  to  the  law 
courts  necessarily  strips  the  courts  of  equity 
of  power  essential  to  the  due  and  etBdent 
exercise  of  their  Jurisdiction.  An  interpreta- 
tion of  a  statute  occasioning  such  results 
and  resting  upon  a  mere  unnecessary  im- 
plication hardly  more  than  a  conjecture  is 
obviously  unsound  and  indefensible.  Iii  so 
far  as  the  decisions  herein  referred  to  deny 
to  courts  of  equity  Jurisdiction  over  purely 
civil  contempts,  they  are  disapproved  and 
overruled  for  the  reasons  here  stated.  And 
it  follows  from  this  conclusi(»i  that  the  de- 
cree complained  of  is  neither  void  nor  erro- 
neous on  account  of  the  cognizance  of  the 
proceeding  by  the  chancery  court,  its  prose- 
cution therein,  and  the  entry  of  the  decree  in 
its  records  under  the  style  of  the  divorce 
suit.  It  may  be  added  that  this  procedure 
was  impliedly  recognized  as  valid  in  two  cas- 
es recently  decided  by  this  court  Petrie  v. 
Buffin^on,  Sheriff,  90  S.  E.  557,  and  Ex 
parte  Beavers,  91  S.  B.  1076. 

[7]  The  suggestion  in  argument  that  the 
imprisonment  Involved  in  the  court's  process 
of  enforcement  of  obedience  to  its  decree 
necessarily  makes  the  proceeding  crimdnal 
and  confers  right  of  trial  by  Jury,  wherefoine 
it  is  one  for  the  cognizance  of  a  court  of 
law  only,  is  altogether  untenable.  Instancing 
the  case  of  a  refusal  to  pay  alimony  and  im- 
prisonment to  coerce  such  payment,  the  Su- 
preme Court  of  the  United  States  in  Gompers 
Y.  Buck's  <Stove  &  Range  Ck>.,  221  U.  S.  418, 
31  Sup.  Ct  492,  34  li.  R.  A.  (N.  S.)  874,  5&  U 
Ed.  797.  speaking  through  Mr.  Justice  La- 
mar,  said: 

"Imprisonment  in  such  cases  is  not  inflicted 
as  a  punishment,  but  is  intended  to  be  remedial 
by  coercing  the  defendant  to  do  what  he  had  re- 
fused to  do.  The  decree  in  such  cases  is  that 
the  defendant  stand  committed  unless  and  until 
he  performs  the  affirmative  act  required  by  the 
court's  order." 

It  is  unnecessary  and  would  be  improper 
here  to  attempt  to  Indicate  the  dass  of  cases 
in  which  the  procedure  should  be  on  the  law 
side  of  the  court,  or  to  say  whether  proce- 
dure in  the  wrong  forum  would  be  fatal  to 
the  judgment  of  contemq[>t  or  committal  for 
a  dvll  contempt  Such  a  departure  might 
be  a  mere  error  as  to  which  there  is  no 
jrlg^t  to  relief.  McGrew  v.  Maxwell,  94 
S.  E3.  395,  decided  at  this  term. 

For  the  reasons  stated,  the  writ  of  error 
wfll  be  dismissed  as  having  been  ImproYi- 
dently  awarded. 
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Feb.  26,  1918.) 

(8yllahu»  hy  the  Court,) 

1.  Payment  <3=>39(7)— Failubb  to  Requibb 
Application— Appbopriation. 

Where  a  defaulting  treasurer  of  a  building 
association,  both  being  insolvent,  pays  to  the 
receiver  of  the  latter  in  partial  discharge  of  the 
defalcation,  part  only  of  which  is  secured,  mon- 
ey acquired  long  after  severing  the  trust  rela- 
tion and  in  which  the  association  had  no  direct 
interest,  without  exercising  the  right  lawfully 
his  to  require  application  of  the  payment,  the 
mere  act  of  the  receiver  in  depositing  the  mon- 
ey in  bank  to  the  credit  of  his  account  as  such 
does  not  operate  as  an  appropriation  of  tue  pay- 
ment to  any  particular  item  or  items  of  the  ac- 
count, in  the  aoseuce  of  proof  of  a  statement, 
rendered  the  treasurer  or  his  personal  repre- 
sentative after  his  death,  showing  the  payment 
and  balance  remaining  unpaid  after  allowing 
the  payment  as  a  credit  thereon. 

2.  Payment   «=>38(4),    89(9)— Application- 
Revocation. 

Application  of  ^  payment  once  made,  either 
by  direction  of  the  debtor  or  in  the  absence  of 
such  direction  by  the  creditor,  cannot  be  re- 
voked except  with  the  assent  of  both. 
3w  Payment  ^=»41(2)— Failube  to  Make  Ap- 
PBOPBiATioN— Equitable  Disposition. 

If,  however,  there  be  no  such  appropriation, 
the  court  having  control  of  the  fund  and  ju- 
risdiction of  the  parties  interested  will  make  a 
just  and  equitable  disposition  of  the  payment; 
the  rights  and  interests  of  all  parties  condem^ 
being  considered. 

4.  Payment  ^=»46(1)  —  Secubed  and  Unse- 
cubed  Claims— Application. 
Where  the  defaulting  treasurer  of  an  in- 
solvent building  association,  he  also  being  in- 
solvent, whose  indebtedness  thereto  is  secured 
in  part  only,  does  not  direct  application  of  a 
payment  and  the  receiver  enters  it  merelv  as 
a  general  deposit  in  the  bank  to  the  credit  of 
the  account,  which  does  not  appear  to  have 
been  balanced,  or,  if  balanced,  that  the  treas- 
urer had  knowledge  thereof,  such  general  de- 
posit does  not  constitute  an  application  to  the 
discharge  of  either  the  secured  or  unsecured  lia- 
bility, wherefore  the  court  having  control  of 
the  fund  and  jurisdiction  of  the  parties  inter- 
ested will,  all  interests  concerned  being  con- 
sidered, apply  the  payment  to  the  unsecured 
rather  than  to  the  secured  indebtedness,  where  * 
it  appears  that  the  money  paid  by  the  treasurer 
was  out  of  property  free  from  the  equities  of 
the  sureties,  and  was  acquired  long  after  he  had 
ceased  to  act  in  behalf  of  the  association,  and 
against  which  property  it  then  had  no  valid 
lien  or  daim,  except  the  mere  liability  due  to 
the  defalcation. 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  Bettie  C.  Wait,  executrix,  against 
the  Homestead  Building  Association,  Union 
Trust  |&  Deposit  Company  of  Parkersburg, 
receiver,  and  others.  Decree  for  plaintiJT, 
etc.,  and  the  receiver  appeals.  Beversed 
and  remanded. 

F.  P.  Moats,  of  Parkersburg,  for  appellant 
Wm.  Beard,  of  Parkersburg,  for  appellees 
Wait  and  Smith.  W.  M.  Straus,  of  Parkers- 
burg, for  appellees  Straus  &  Smith  and  oth- 
ers. Reese  Blizzard,  of  Parkersburg,  for  ap- 
pellee Peadro. 


^=s>For  other  oa»es  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Dlgeets  and  Indozss 
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LYNCH,  J.  The  decree  reviewed  upon 
this  appeal  adjudicated  the  liability  of  the 
estate  of  J.  Henry  Fischer  to  the  Union 
Trust  &  Deposit  Company  of  Parliersburg, 
receiver  of  the  Homestead  Building  Associa- 
tion, an  Insolvent  corporation  organized  for 
the  purpose  of  encouraging  industry,  frugali- 
ty, ^nd  saving,  and  the  acquiring  and  im- 
proving of  real  estate  as  and  for  residences 
among  and  by  its  members  and  stockholders. 
BHscher  was  elected  treasurer  upon  the  date 
of  its  organization,  and  continued  thereafter 
to  act  as  such  agent  until  March  1,  1904, 
when  he  voluntarily  severed  his  official  con- 
nection with  the  corporation,  which  in  the 
meantime  had  become  and  then  was  insol- 
vent, and  the  Union  Trust  &  Deposit  Compa- 
ny had  been  appointed  receiver  of  the  associ- 
ation's assets  by  a  former  decree  pronounced 
in  this  cause.  He  enterel  annually  into  bonds 
guaranteeing  his  fidelity  to  the  trust  reposed 
in  him,  the  date  of  the  last  bond  being  in 
1900.  The  duties  intrusted  to  him  were  to 
collect  the  dues  of  the  members  and  stock- 
holders, keep  an  accurate  account  of  the  col- 
lections, deposit  them  to  the  credit  of  the  as- 
sociation in  the  Second  National  Bank,  and 
out  of  them  pay  by  check  all  orders  drawn 
on  him  pursuant  to  requirements  of  the 
board  of  directors  of  the  association. 

The  Insolvency  of  the  Homestead  Building 
Association  was  due  apparently,  not  to  the 
dishonesty  of  Fischer,  but  to  the  breach  of 
the  trust  reposed  by  him  in  the  agents  em- 
ployed in  the  conduct  and  management  of  his 
store,  where  it  appears  members  of  the  asso- 
ciation paid  and  he  received  dues  and  inter- 
est charged  to  them,  contrary  to  the  rules 
and  regulations  of  the  association,  which  per- 
mitted such  payments  only  at  its  office  and 
on  the  regular  weekly  meetings  of  the  board 
of  directors,  and  not  elsewhere  or  at  other 
times. 

Upon  this  inquiry  there  are  Involved  only 
three  annual  bonds,  dated,  respectively,  In 
the  years  1898,  1899,  and  1900,  in  which  the 
obligors  are  identical,  liability  on  prior  bonds 
being  barred  by  the  statute  of  limitations  as 
held  upon  the  former  appeal,  the  opinion  be- 
ing reported  in  76  W.  Va.  431,  85  S.  E.  637. 
After  the  remand,  the  cause  was  referred  to 
a  commissioner  to  ascertain  and  report: 
First,  the  amount  due  the  Homestead  Build- 
ing Association  chargeable  to  the  estate  of  J. 
Henry  Fischer  on  account  of  collections  and 
disbursements  made  by  him  from  August  16, 
1898,  the  date  of  the  first  of  the  last  three 
bonds,  to  March  1, 1904,  the  date  of  his  resig- 
nation as  such  agent,  excluding  such  liability 
as  may  have  accrued  prior  to  August  16, 
1898;  second,  the  amount  due  the  Home- 
stead Building  Association  from  the  estate 
of  J  Fischer  between  August  16,  1898,  and 
Jane  30,  1901,  chargeable  to  each  of  the 
three-  bonds  given  by  him  and  for  which  his 
sureties  are  liable. 

To  the  report  showing  the  result  of  the  in- 


vestigation made  pursuant  to  the  direction  of 
the  order,  exceptions  were  taken  and  filed  by 
counsel  representing  the  parties  interested. 
The  decree  reviewed  overruled  each  excep- 
tion, confirmed  the  report,  and  fixed  the  lia- 
bility as  the  commissioner  found  it  to  be^ 
namely,  $58,670.93,  against  the  estate  of  J. 
Henry  Fischer,  including  interest  from  Marcb 
1, 1904,  and  against  the  sureties  on  the  three 
bonds,  $14,736.32,  as  of  the  same  date,  that 
amount  being  part  of  the  larger  one  for 
which  there  was  only  a  partial  liability  on 
the  sureties,  the  transactions  of  Fischer  as 
such  agent  occurring  between  June  30,  1901, 
and  March  1, 1904,  not  being  covered  by  their 
contract  to  indemnify  the  Homestead  Build- 
ing Association  against  the  mismanagement 
of  its  funds  and  as  against  whldi  transac- 
tions the  Homestead  Building  Association 
had  no  protection  other  than  the  solvency  of 
Fischer. 

For  the  sake  of  perspicuity  and  clarity  the 
report  states  the  account  rendered  under 
four  headings:  "First  Bond  Period,"  "Second 
Bond  Period,"  "Third  Bond  Period,"  "No 
Bond  Period."  Acting  upon  the  assumption 
that  credits  should  be  applied  in  satisfaction 
of  the  earliest  items  of  an  indebtedness,  the 
commissioner  credited  to  the  balance  found 
due  at  the  end  of  the  first  bond  period  two 
payments  made  by  Fischer  to  the  receiver, 
one  for  $1,500  on  August  16^  1904,  the  other 
$1,584.80  on  September  13,  1904,  aggregating 
$3,084.80.  Against  the  correctness  of  this 
application  of  these  payments  the  receiver 
protests,  and  insists  that  If  it  be  at  all  prop- 
er to  credit  them  as  of  that  period,  the  meth- 
od  adopted  by  the  commissioner  was  prejudi- 
cial to  the  Interests  he  represents.  Instead 
of  so  applying  them,  he  says  that,  having 
been  paid  without  direction  by  Fischer  as  to 
the  liability  In  satisfaction  of  which  they 
should  be  applied,  it  is  within  his  power,  not 
the  power  of  the  sureties,  to  determine  where 
the" credit  therefor  shall  be  placed;  that  is, 
against  what  defalcation,  that  for  which  the 
sureties  obligated  themselves,  or  that  for 
which  there  is  no  guaranty  save  that  of 
Fischer  only  or  his  estate. 

[1 , 2]  To  this  observation  the  sureties 
through  counsel  representing  them  reply  that 
by  entering  these  items  on  the  books  of  the 
bank  as  general  credits  against  the  debit 
side  of  the  account,  the  receiver  made  such 
appropriation  as  concludes  him,  and  through 
him  the  Homestead  Building  Association.  In 
this  manner  there  are  presented  for  adjudi- 
cation two  questions:  XK>es  such  an  entry 
imply  an  actual  appropriation  of  these  items* 
thereby  foreclosing  further  inquiry  quoad 
the  correctness  and  propriety  of  the  credits? 
If  not,  where  shall  they  be  applied,  to  the 
secured  or  unsecured  indebtedness  created 
by  the  defalcation? 

The  aggregate  of  these  items  was  not  paid 
or  received  as  collections  from  members  or 
stockholders  of  the  Homestead  Building 
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flodation.  Th^  were  paid  and  received  aft- 
er Fischer  had  resigned  the  office  of  treasur- 
er. Thereafter  he  did  not  collect  dues. 
There  were  none  to  collect  Evidently  from 
his  individual  financial  resources,  he  derived 
the  money  contributed  to  the  partia.  liquida- 
tion of  the  liability  Incurred  through  the  mis- 
management of  the  funds  intrusted  to  him; 
and  it  is  conceded  he  did  not  designate  the 
manner  of  their  appropriation.  Through 
Fischer's  failure  to  exercise  the  primary 
right  which  the  lav^  concedes  to  him,  the  re- 
ceiver in  his  representative  capacity  lawfully 
possessed  the  secondary  right  to  apply  the 
credits  as  he  should  elect  It,  by  depositing 
items  on  the  credit  side  of  the  bank  account, 
the  receiver  exercised  the  right  accorded  to 
him  upon  the  failure  of  the  debtor  to  declare 
to  what  debt  they  should  be  applied,  that 
credit  cannot  now  be  altered  by  a  reapplica- 
tlon  either  by  the  receiver  or  by  the  decree, 
A  discretionary  right  once  exercised  cannot 
ordinarily  be  withdrawn  without  the  consent 
of  the  parties  Interested  in  the  transaction. 
White  V.  Costlgan,  138  Oal.  564,  72  Pac.  178 ; 
Halsted  v.  Grlefen,  173  HI.  App.  551;  Jack- 
son V.  Bailey.  12  111.  159 ;  Chapman  v.  CJom., 
25  Grat  721. 

[3, 4]  Among  the  earliest  opinions,  if  not 
the  first  one,  treating  of  this  subject,  is  Clay- 
ton's Case,  a  branch  of  Devaynes  v.  Noble,  1 
Merivale,  530,  3  Eng.  Rul.  Cases,  329,  336, 
where,  after  acknowledging  the  primary  right 
of  a  debtor  to  restrict  the  application  of  a 
payment  voluntarily  made,  as  he  may  elect, 
and  in  the  absence  of  sudi  an  election,  the 
secondary  right  of  the  creditor  to  apply  the 
payment  so  as  to  inure  to  his  own  benefit, 
the  court  said: 

"But  in  the  case  of  an  account  current,  such 
as  a  banking  account,  there  is  no  room  for  any 
other  appropriation  than  that  which  arises  from 
the  order  in  which  the  receipts  and  payments 
take  place  and  are  carried  into  the  account. 
•  *  *  The  appropriation  is  made  by  the  very 
act  of  setting  the  ty^o  items  against  each  other." 

This  rule  seems  to  be  recognized  generally 
in  England  as  the  most  equitable  one,  except 
in  cases  involving  the  misappropriation  of 
trust  funds.  For  English  cases  citing,  dis- 
cussing, following,  and  distinguishing  Clay- 
ton's Case,  see  2  Woods  &  Bltchle,  Digest  of 
Oases  Overruled,  p.  2089  et  seq.  It  is  fol- 
lowed in  some  American  courts,  notably  in 
Texas,  New  York,  Alabama,  Massachusetts, 
and  Virginia:  Willis  v.  Mclntyre,  70  Tex. 
34,  7  S.  W.  594,  8  Am.  St  Rep.  574;  Truscott 
T.  Eling,  6  N.  T.  147;  Harrison  v.  Johnston, 
27  Ala.  445;  Crompton  v.  Pratt,  105  Mass. 
255;  Chapman  v.  Commonwealth,  supra.  By 
other  courts,  however,  the  doctrine  is  criti- 
cized as  b^ng  obiter  because,  before  the  con- 
troversy arose,  Clayton  saw  the  bank  ac- 
count and  the  entry  of  the  credit  to  which 
he  then  offered  no  objection,  but  acquiesced 
in  the  ai^ropilation,  thus  precluding  revoca- 
tion. Pickering  v.  Day,  3  Houst  (Del.)  474, 
05  Am.  Dec.  291.    Conceding  the  doctrine 


enunciated  as  ixuippllcable  in  view  of  the 

tacts  disclosed  in  the  Clayton  Case,  still  the 

same  rule  is  approved  and  followed  In  Mer- 

riman  v.  Ward,  1  J.  &  H.  371,  70  Eng.  R^ts. 

(Reprint)  790,  the  court  saying : 

"It  is  also  quite  settled  that  keeping  an  ac- 
count in  the  lorm  proved  in  this  case  prima 
facie  amounts  to  an  appropriation  by  consent 
of  the  parties  of  each  payment  in  discharp  of 
the  successive  items  of  debt  in  order  of  time." 

So  distinguished  a  chancellor  as  Story, 
Judge  of  the  federal  Circuit  Court  later  an 
Associate  Justice  of  the  United  States  Su- 
preme Court,  in  Postmaster  General  v.  Fur- 
ber,  4  Mason,  333,  Fed.  Cas.  No.  11,308;  and 
United  States  v.  Wardwell,  5  Mason,  82,  Fed. 
Cas.  No.  16,640,  approved  the  English  rule 
as  applicable  to  a  debit  and  credit  accoimt 
He  said: 

"In  such  case  the  payments  are  to  be  applied 
to  extlnfruish  antecedent  items  on  the  debit  side, 
there  being  no  sDecific  appropriation  by  either 
party.  It  is  the  first  item  on  the  debit  side  of 
the  account  that  is  discharged  or  reduced  by  the 
first  item  on  the  credit  side.  This  doctrine  was 
verv  deliberately  settled  by  the  Master  of  the 
Rolls  in  Clayton's  Case,  1  Merivale  604,  etc.; 
and  it  anpears  to  me  entirely  consonant  to 
equity  and  good  sense,  and  the  fair  presumptions 
of  intention  as  to  appropriation,  deducible  from 
the  nature  of  such  transactionsu" 

In  Jones  v.  United  States,  7  How.  681,  12 
L.  Ed.  870,  an  action  on  a  postmaster's  bond, 
the  opinion  adverts  to  Clayton's  Case,  not- 
ing, however,  as  to  the  facts  the  difference 
that  in  the  Jones  Case  the  debtor  did  not 
until  the  action  was  brought  know  that  the 
department  had  applied  payments  made  by 
him,  the  defendant  sureties  insisting  that 
quarterly  payments  should  be  credited  only 
to  the  liability  of  that  quarter,  but  the  court 
applied  them  to  the  earliest  items  covered 
by  the  bond,  though  upon  the  face  of  the 
account  the  credit  was  given  as  of  the  quar- 
ter for  which  the  payments  apparently  were 
made,  but  without  direction  by  the  debtor  to 
that  effect 

"It  is  a  dear  principle  of  law"  said  Chief 
Justice  Marshall  in  Mayor  of  Alexandria  v. 
Patten,  4  Oranch,  320,  2  I*  Ed.  633,  "that  a 
person  owing  money  on  two  several  accounts, 
as  upon  a  bond  ana  simple  contract  may  elect 
to  apply  his  payments  to  whidi  account  he 
pleases;  but,  if  he  fails  to  make  the  applica- 
tion, the  election  passes  from  him  to  the  credi- 
tor. No  principle  is  recollected  which  obliges 
the  creditor  to  "make  this  election  immediately. 
After  having  made  it  he  is  bound  by  it;  but  un- 
til he  makes  it,  he  is  free  to  credit  either  the 
bond  or  the  simple  contract." 

To  which  Justice  Story  in  United  States 

V.  Kirkpatrick,  9  Wheat  724,  6  L.  Ed.  199, 

adds: 

"If  both  omit  it  the  law  will  apply  the  pay- 
ments, according  to  its  own  notions  of  justice." 

Becognizing  the  same  rule  as  to  the  right 
of  the  debtor  to  determine  in  the  first  in- 
stance to  what  debt  a  payment  shall  be  ap- 
plied^  and  In  the  second  the  right  of  the 
creditor  to  apply  it  as  he  may  elect  In  the 
absence  of  such  direction,  this  court  hi  Bus- 
ter V.  Holland,  27  W.  Ya.  610,  poUit  4,  sylla- 
bus, said: 
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"There  is  no  settled  rule  that  the  payments 
shall  be  either  according  to  the  presumed  in- 
tention of  the  debtor,  or  that  the^  shall  be  ap- 
plied in  the  manner  most  beneficial  to  the  one 
or  the  other;  but  it  devolves  upon  the  court 
to  apply  them  according  to  the  justice  of  the 
particular  case  with  a  view  to  all  its  circum- 
stances." 

In  Chapman  v.  Commonwealth,  25  Grat 
721  (Virginia  Anno.  Repts.  540),  noting  these 
general  principles,  it  is  held  in  effect  that 
in  the  case  of  public  funds  in  the  hands  of  a 
collector  acting  under  consecutive  bonds  in 
which  the  sureties  are  different,  the  law  will 
so  apply  the  payments,  if  possible,  that  the 
money  collected  under  one  bond  shall  be  ap- 
plied to  the  relief  of  sureties  on  that  bond. 
This  principle  seems  to  have  induced  the  re- 
sult evidenced  by  the  report  and  decree  con- 
firming it,  as  we  gather  from  the  report  it- 
self. Evidently,  as  remarked  already,  the 
$3,084.80  was  not  paid  within  any  of  the 
three  bond  periods.  It  was  paid  after  the 
end  of  the  "No  Bond  Period,"  indeed  after 
Fischer  had  voluntarily  severed  his  official 
relation  with  the  Homestead  Building  Asso- 
ciation. 

Rather  more  nearly  analogous  are  the 
facts  involved  here,  and  in  Ryan  v.  Casto,  76 
W.  Va.  315,  85  S.  E.  553,  neither  of  which 
deals  with  public  funds.  Both  deal  with 
private  bank  accounts  composed  of  debits 
and  credits,  the  latter  being  payments  made 
without  direction  as  to  the  liability  to  be 
discharged  by  them  and  entered  on  the  books 
of  the  bank  in  the  credit  colim:in  without  in- 
dicating more  than  is  implied  in  the  mere 
formal  entry;  and  this,  it  is  held  in  the  Cas- 
to Case,  did  not  preclude  the  bank  repre- 
sented by  Ryan  as  receiver  from  "aQer- 
wards  exercising  its  right  to  apply  such  de- 
posits to  the  oldest  overdrafts  of  its  cus- 
tomer'*; there  having  been  no  balancing  of 
the  account  with  notice  to  him.  No  testimo- 
ny discloses  knowledge  or  information  pos- 
sessed by  Fischer  or  his  co-obligors  of  what 
disposition  was  made  of  the  $3,084.80.  To 
the  discharge  of  which  items  of  his  indebted- 
ness it  was  applied  he  seems  to  have  been 
indifferent.  It  is  impossible  to  determine 
the  real  nature  of  the  deposit.  Neither  the 
books  of  entry  nor  copies  thereof  are  here. 
Without  these,  it  is  assumed  as  in  argument, 
that  each  of  the  two  items  composing  that 
amount  was  entered  on  the  books  merely  aa 
a  credit  on  Fischer's  indebtedness.  This, 
we  think,  does  not  conclusively  show  an  ap- 
propriation such  as  binds  any  party  inter- 
ested in  the  transaction,  but  as  said  in  Bus- 
ter V.  Holland,  supra,  the  court  must  apply 
them,  the  rights  of  the  parties  concerned  be- 
ing considered,  as  justice  and  equity  may 
determine;  and  these,  it  seems  to  us,  require 
the  application  to  be  made  to  the  unsecured 
Indebtedness  agreeably  with  the  well-recog- 
fiized  rule  that  the  most  precarious  debt  is 
the  one  to  be  preferred.  Hempfleld  R.  R. 
Co.  V.  Thomburg,  1  W.  Va.  261;  Pope  v. 
Transparent  Ice  Co.,  91  Va.  79,  20  S.  B.  940; 


Poling  V.  Flanagan,  41  W.  Va.  191,  200,  23 
S.  E.  685;  Bank  of  New  Roads  v.  Kentucky 
Refining  Co.,  85  S.  W.  1103,  27  Ky.  Law  Rep. 
645. 

But,  it  Is  argued,  the  interests  of  the  sure- 
ties on  the  fidelity  bonds  are  such  as  to 
warrant  the  credit  of  these  items  on  the  ac- 
counts for  which  they  are  liable  without  re- 
gard to  the  source  from  which  the  payments 
were  acquired.  While  this  contention  is 
plausible,  it  is  against  the  weight  of  author- 
ity. They  were  made  from  funds  belonging 
to  the  principal  nearly  three  years  after  the 
expiration  of  the  third  bond  period,  and 
were  free  fromi  equities  in  f^vor  of  the 
sureties,  to  direct  or  to  receive  the  benefit 
of  the  application  of  the  fund.  Stamford 
Bank  v.  Benedict,  15  Conn.  437;  Hansen  v. 
Rounsavell,  74  III.  238;  Pope  v.  Transparent 
Ice  Co.,  supra;  Bank  of  Wheeling  v.  Evans 
&  Dorsey.  9  W.  Va.  373,  388;  Smythe  v.  New 
Eng.  Loan  &  Trust  Co.,  12  Wash.  424,  41 
Pac.  184;  California  National  Bank  v.  Gin- 
ty,  108  Cal.  148,  41  Pac.  38;  Frazler  v.  Lana- 
ham,  71  Md.  131,  17  AtL  940,  17  Am.  St  Rep. 
516.  To  the  debtor  and  creditor  the  law 
grants  the  right  to  control  payments.  If 
they  fail  to  exercise  that  right,  the  court 
will  do  so  for  them  as  their  rights  and  equi- 
ties may  seem  to  demand,  notwithstanding 
the  favor  shown  to  sureties  in  consideration 
of  their  contracts.  To  do  so  would  tend  to 
defeat  the  object  in  procuring  fidelity  bonds. 
Stamford  Bank  v.  Benedict,  cited.  To  the 
application  of  this  doctrine  there  is,  it  is 
true,  a  well-recognized  exception;  where  the 
money  paid  to  the  creditor  is  the  identical 
sum  or  the  very  moneys  for  the  security  of 
which  the  surety  has  bound  himself,  the 
surety  is  equitably  entitled  to  have  the  mon- 
ey applied  to  that  debt 

The  next  cause  of  complaint  against  the 
decree  is  the  failure  to  charge  against  the 
sureties  bound  by  the  first  bond  a  balance 
due  at  the  beginning  of  the  period  covered  by 
it,  which,  it  Is  said,  appears  from  the  books 
of  the  Second  National  Bank,  the  bank  in 
which  the  account  of  Fischer  as  treasurer 
of  the  Homestead  Building  Association  was 
kept  Of  this  item,  which  is  estimated  by 
counsel  for  the  receiver  to  be  $9,774.10,  the 
commissioner  says: 

"Considerable  testimony  was  taken  on  this 
point,  and  counsel  do  not  agree  on  the  amount. 
After  careful  investigation,  your  commissioner 
finds  himself  unable  to  fix  any  amount  as  even 
approximately  correct.  He  therefore  has  stated 
the  amount  upon  the  assumption  that  the  treas- 
urer had  no  funds  in  his  hands  due  tbe  associa- 
tion on  the  16th  day  of  August,  1898,  and  has 
charged  him  with  funds  collected  on  and  after 
that  date." 

No  data  appears  upon  this  Investigation 
which  enables  us  to  ascertain  whether  there 
was  any  balance  in  the  hank  to  the  credit  of 
the  Homestead  Building  Association  on  that 
day,  and,  if  so,  its  amount  If  the  ccmimia* 
sioner,  with  the  sources  of  information  avail- 
able to  him  and  not  to  ua,  could  not. deter* 
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niino  the  amount  approximately,  we  cannot 
do  so,  and  counsel  does  not  tell  us  how  he 
ascertained  the  amount  for  which  credit  is 
sought 

There  are  charges  in  the  report  against 
the  estate  of  Fischer  covering  the  period 
from  and  including  August  25,  1903,  to  and 
including  February  23,  190-1,  aggregating 
^25,924.55,  against  which  are  allowed  credits 
aggregating  only  about  $5,000  less  than  the 
charges.  Knowledge  of  these  items  Is  not 
traced  to  Fischer.  They  are  not  in  his  hand- 
writing nor  the  handwriting  of  any  one  acting 
in  his  behalf  or  with  his  authority.  The 
source  from  which  they  come  appears  ob- 
scure. Mr.  Moats,  whose  familiarity  with  the 
transactions,  though  not  acquired  by  partici- 
pation in  them  originally  but  by  an  investi- 
gation personally  conducted  on  behalf  of  his 
client,  the  receiver,  is  apparent,  admits  ho 
was  unable  to  determine  definitely  whence 
they  came,  or  by  what  authority  they  are 
charged  and  credited.  They  were  assem- 
bled by  Warnlck,  an  accountant  employed  to 
examine  the  books  of  the  association,  and  In 
whose  handwriting  the  entries  were  made, 
w^ho  did  not  testify  in  the  case.  In  view  of 
this  obscurity  and  the  uncertainty  as  to  the 
jiropriety  of  the  debits  and  credits,  both 
should  be  eliminated  from  the  account.  For 
the  most  part  they  neutralize  one  another, 
the  difference  favoring  the  estate  of  Fischer 
slightly  when  compared  with  the  otherwise 
ascertained  liability. 

Our  conclusion,  therefore,  is  that  the  items 
composing  the  $3,084.80,  paid  as  they  were 
within  the  no  bond  period  out  of  funds  free 
of  any  equities  of  the  sureties  on  the  fidelity 
bonds,  should  be  applied  to  the  discharge  of 
the  liabiUty  incurred  within  that  period,  and 
not  as  applied  by  the  oomraissioner;  that  the 
evidence  is  insufficient  to  warrant  an  altera- 
tion of  the  report  and  decree  to  let  in  the 
item  of  $9,774,10,  alleged  to  be  funds  in  bank 
August  16,  1898,  to  the  credit  of  the  Home- 
stead Building  Association;  and  that  both  the 
report  and  decree  should  be  altered  to  ex- 
clude the  debit  items  aggregating  $25,924.55 
and  the  relative  credit  items  aggregating  ap- 
proximately $20,258.23. 

In  executing  the  order  of  reference  and  as- 
certaining the  data  upon  which  to  base  his 
findings,  the  commissioner  was  authorized  to 
consider  any  competent  evidence  theretofore 
taken  and  filed  in  the  cause,  whether  oral  or 
documentary.  Of  the  latter  class  were  the 
tKK>ks  of  the  Homestead  Building  Association, 
the  blotters  kept  by  Robert  Alexander,  the 
secretary,  and  the  cashbooks  kept  by  Fischer, 
the  treasurer,  from  which  among  others,  the 
commissioner  found  and  reported  liabilities 
against  the  estate  of  Blscher  &nd  the  sureties 
on  his  fidelity  bonds.  Ck>mplaint  is  made  of 
the  use  of  these  documents  on  the  ground  of 
Incompetency  to  bind  either  Fischer  or  his 
0cretles  because  the  entries  thereon  were  not 


made  by  him  or  by  his  authority,  and  that  he 
did  not  consent  to  the  entries  and  did  not 
know  they  were  made. 

The  cashbooks,  it  is  shown,  were  kept  by 
Fischer  and  in  them  appear  In  his  own  hand- 
writing many  of  the  cash  collections  made 
by  him  from  members  and  stockholders  of 
the  Homestead  Building  Association.  Some 
not  personally  so  written  appear  clearly  to 
have  expressly  been  authorized  by  him,  and 
were  made  in  his  presence  and  the  presence 
of  the  secretary  upon  different  occasions  at 
the  regular  weekly  meetings  of  the  Homestead 
Building  Association,  and  at  its  office  or  place 
of  business,  and  on  other  occasions  at  the 
house  of  Alexander  or  of  his  daughter,  Mrs. 
Ferrell,  who  also  was  present  with  Fischer 
and  her  father  at  many  of  the  r^ular  weekly 
meetings.  She  describes  with  particularity 
and  manifest  Intelligence  and  fairness  what 
then  was  said  and  done  by  each  of  them  as 
regards  the  blotters  and  cashbooks  when  she 
was  aiding  them  in  comparing  and  reconcil- 
ing the  accounts  as  they  appeared  on  the 
books  so  kept. 

Her  testimony  leaves  no  room  for  doubt- 
fully questioning  the  appropriateness  and  pro- 
priety of  all  the  charges  found  by  the  com- 
missioner against  Fischer  and  his  sureties 
and  credits  allowed  by  him  In  them,  with  the 
exception  of  those  to  which  we  have  referred 
as  being  unsustained  by  competent  proof. 
Mrs.  Ferrell  not  only  showed  by  her  testi- 
mony the  co-operation  of  herself,  her  father, 
and  Fischer  in  an  attempt  to  harmonize  the 
blotter  and  cash  book  entries  severally  made 
by  them,  but  also -the  familiarity  of  Mr. 
Fischer  with  all  the  items  of  charges  and 
credits  appearing  upon  these  books,  due  to 
his  access  to  them,  his  frequent  examination 
of  them,  and  conversations  about  them  in  her 
presence,  up<Hi  some  of  which  occasions  Mr. 
Straus,  one  of  the  sureties,  also  was  present, 
as  he  admits,  though  only  for  a  few  minutes, 
and  about  a  matter  not  aflSliated  with  the 
transactions  then  under  discussion.  That  he 
knew  the  purpose  in  view  and  the  relevancy 
of  the  examination  being  conducted  by  Fisch- 
er and  Alexander  and  Mrs.  Ferrell  as  to  the 
financial  affairs  of  the  Homestead  Building 
Association,  then  hopelessly  insolvent,  he 
does  not  deny,  but  admits.  This  proof  is 
of  such  character  as  to  leave  no  doubt  of  the 
competency  of  these  books  as  evidence  proper 
for  consideration  by  the  commissioner. 

The  respect  in  which  the  inspection  of  the 
books  of  the  Second  National  Bank,  the  de- 
pository of  the  moneys  collected  by  Fischer, 
prejudiced  him,  barring  the  items  already 
excluded,  is  not  apparent  or  pointed  out  sat- 
isfactorily. For  some  purposes  the  books 
were  not  incompetent  The  parties  interested 
had  access  to  them.  Fischer  was  required 
to  deposit  in  that  bank  the  dues  collected  by 
iiim,  and  to  check  against  them  to  pay  or- 
ders drawn  on  him  for  payment  of  the  liablli* 
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ties  of  the  Homestead  Building  Association 
incurred  in  the  conduct  of  the  business  for 
which  it  was  chartered  and  organized.  The 
bank  books  had  some  comparative  or  relative 
probative  value  when  examined  in  connec- 
tion with  the  blotters  and  cashbooks. 

Other  assignments,  although  scrutinized 
upon  this  review  to  detect  their  real  signifi- 
cance, are  discussed  either  In  this  or  the  for- 
mer opinion  in  such  detail  as  not  to  require 
further  reference  to  them. 

To  afford  an  opportunity  to  correct  the  er- 
rors pointed  out,  the  decree  pronounced  De- 
cember, 19,  1916,  Is  reversed,  and  the  cause 
remanded,  with  direction  to  cause  the  amend- 
ments to  be  made  and  for  further  proceedings 
therein. 


(81  W.  Va.  758) 

HALSTEAD  v.  NEW  RIVER  COLLIERIES 

CO.     (No.  3376.) 
(Supreme  Ourt  of  Appeals  of  West  Virginia. 

Feb.  26,  1918.) 

(Syllabus  by  the  Court) 

1.  Appeal  and  Erbor  ^=9632— Aobeed  State 
OF  Facts— Issue  or  Joinder. 

A  judgment  rendered  on  an  agreed  state- 
ment of  facts,  in  an  appeal  from  the  judgment 
of  a  justice,  in  a  case  in  which  no  issue  was 
formally  made,  will  not  be  reversed  for  want  of 
an  issue  or  joinder  therein. 

2.  .Stipuuitions  «=»14(1)— Breach  — Right 
01"  Action. 

An  agreement  made  by  the  vendee  of  stand- 
ing timber  and  the  vendors  thereof,  rival  claim- 
ants of  the  title  to  the  land  on  which  the  tim- 
ber stands,  while  a  suit  between  such  claimants 
for  determination  of  the  title  is  pending,  and 
providing  for  a  deposit  of  money  equal  to  the 
contract  price  of  the  timber  in  a  bank,  by  the 
vendee,  "to  be  held  by  the  said  bank  as  a  stake- 
holder, and  to  be  paid  over  by  said  bank  to  the 
person  finally  determined  to  be  the  owner  of 
«aid  disputed  tract,  by  the  decision  of  the 
courts  of  West  Virginia,^'  contemplates  the  right 
of  appeal  in  either  of  the  litigating  parties,  and 
withdrawal  of  the  fund  by  the  depositor,  in  re- 
liance upon  the  decision  of  the  trial  court,  and 
payment  thereof  to  the  party  prevailing  there- 
in, before  tbe  right  of  appeal  has  expired, 
amounts  to  a  breach  of  the  contract  for  which 
he  may  be  required  to  respond  in  damages. 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  Roxle  Halstead  against  the  New 
River  Collieries  Company.  Judgment  for 
plaintiff  on  appeal  from  a  Judgment  of  a  jus- 
tice, and  defendants  brings  error.    Affirmed. 

McGlnnis  &  Hatcher,  of  Beckley,  for  plain- 
tiff in  error.  Bumgardner  &  Preston,  of 
Beckley,  for  defendant  In  error. 

POFFENBARGBJR,  P.  The  Judgment  com- 
plained of  was  rendered  on  an  appeal  from 
a  Judgment  of  a  Jusftice,  and  on  an  agreed 
statement  of  facts. 

Failure  of  the  record  to  show  a  Joinder  of 
issue  is  no  cause  for  reversal  of  a  Judgment 
rendered  in  a  dvil  action  comm'enced  in  a 
Justice's  court,  even  when  the  services  of  a 
Jury  are  required.  Security  Bank  Note  Co. 
T.  Shrader,  70  W.  Va.  475,  74  S.  B.  4iei,  Ann. 


Caa  1914A,  488 ;  Simpkins  ▼.  White,  43  W. 
Va.  125,  27  S.  E.  361.  Nothing  in  a  mibmis- 
slon  on.  an  agreed  statement  of  facts  could 
possibly  require  more  formality  than  obtains 
in  a  Jury  trial.  It  is  unlikely  that  the  court 
misapprehended  the  issue. 

[1,  2]  Plaintiff's  demand  was  for  $197-11 
deposited  in  a  bank  as  a  stakeholder,  to 
await  determination  of  Utigatlon  over  the  ti- 
tle to  a  small  tract  of  land  between  Mrs.  Hal- 
stead  and  Mrs.  Aliff.  The  defendant  in  this 
case  had  bought  the  timber  on  each  of  two  ad- 
jacent tracts  of  land  owned  respectively  by 
these  two  women,  and  the  fund  deposited  was 
the  stumpage  of  the  timber  on  the  disputed 
area,  at  the  price  agreed  upon  with  Mrs.  Hal- 
stead,  $5  per  1,000  feet.  The  decree  in  the 
lower  court  was  in  favor  of  Mrs.  AUff.  About 
ten  days  after  it  was  pronounced,  she  took  a 
certified  copy  of  it  to  the  bank,  and  demanded 
payment  of  the  amount  she  clkimed  for  the 
timber,  $1.58.14,  she  having  sold  at  the  rate  of 
$4  per  1,000  feet.  Having  been  informed  by  the 
bank  that  a  check  from  the  depositor  would  be 
required,  she  applied  to  the  defendant  here  for 
payment,  and  the  deposit  was  transferred 
from  the  savings  department  of  the  bank  to  the 
cashier's  account  of  the  defendant,  and  it 
gave  her  a  check  for  the  amount  of  her  daim. 
Near  the  date  of  this  transaction,  Mrs.  Hal- 
stead  filed  her  petition  for  an  appeal,  whi<di 
was  granted  several  months  later.  Having 
procured  a  reversal  of  the  decree  and  an 
adjudication  In  her  favor  (Halstead  v.  AUff, 
78  W.  Va.  480,  89  S.  B.  721),  she  brought  this 
action  against  the  depositor,  the  New  River 
Collieries  Company,  and  obtained  the  Judg- 
ment complained  of.  Her  Judgment  stands 
upon  an  impregnable  basis.  The  money  was 
withdrawn  from  the  bank  and  paid  to  the  ri- 
val clalment,  in  plain  violation  of  the  agree- 
ment under  which  the  timber  was  cut  and  the 
fund  deposited.  The  agreement  was  that  it 
was  "to  be  held  by  the  said  bank  as  stake- 
holder, and  to  be  paid  over  by  said  bank  to 
the  person  finally  determined  to  be  the  owner 
of  said  disputed  tract,  by  the  decision  of  the 
courts  of  West  Virginia."  Of  course,  the  de- 
cree of  the  trial  court  was  a  final  one  in  the 
legal  sense  of  the  term,  and  a  stranger  might 
safely  have  acted  upon  it.  But  there  was  a 
written  agreement  among  these  parties,  gov- 
erning the  right  to  the  deposited  fund  and 
obviously  contemplating  and  providing  for 
the  holding  thereof  until  complete  determina- 
tion of  the  controversiy.  They  used  the  words 
"finally  determined"  in  their  popular,  sense^ 
for  they  defined  the  character  of  the  final 
determination.  Their  words  negative  any . 
presumption  of  Intent  to  acquiesce  In  the 
decree  of  the  trial  court,  by  their  specification 
of  the  means  of  determination,  "the  decision 
of  the  courts  of  West  Virginia."  They  are 
all  presumed  to  have  had  knowledge  of  the 
right  of  appeal  and  the  limitation  thereon, 
and  the  agreement. literally  includes  this  right 
as  well  as  that  of  litigation  In  the  trial  court; 
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As  the  action  originated  In  a  Justice's  court, 
where  the  pleadings  are  Informal,  no  question 
of  the  sufficiency  of  pleadings  arises,  but 
proper  disposition  of  the  assignment  of  error 
seems  to  require  indication  of  the  ground  of 
liaEllity.  Obviously,  the  defendant  broke  its 
agreement  to  allow  the  money  to  remain  in 
the  hands  of  the  bank,  to  the  Injury  and  det* 
riment  of  the  plaintiff,  and  the  measure  of 
the  damages  is  the  amount  of  mcmey  such  ac- 
tion deprived  her  of.  The  defendant  was  a 
formal  party  to,  and  a  beneficiary  of,  that 
agreement.  By  means  thereof,  it  obtained 
the  timber.  The  bank's  assent  to  the  wrong- 
ful withdrawal  and  disposition  of  the  deposit 
does  not  absolve  the  defendant  from  liability. 
It  virtually  took  the  money  back  into  its  own 
hands  and  disposed  of  it,  in  violation  of  the 
agreement,  leaving  the  plaintiff  in  about  the 
same  situation  as  if  it  had  failed  to  make  the 
deposit.  Whether  there  is  right  of  recovery 
as  for  mqney  had  and  received,  under  the 
circumstances,  we  deem  it  unnecessary  to 
inquire. 

The  Judgment  is  well  founded,  and  will  be 
affirmed. 


a^T  Ga.  710) 

LEDBETTEB  v.  REESE.     (No.  853.) 
(Supreme  Oourt  of  Georgia.    Feb.  22,  1918.) 

(SylldbuM  hy  the  Court.) 

1.  Quo  Wabranto  ^=»48— Titlx  to  OmcK— 
PETrnoNr-DKinjRREB. 

6.  S.  Reese  instituted  quo  warranto  pro- 
ceedings against  A.  W.  Ledbetter.  The  infor- 
mation, among  other  things,  alleged  that  the 
plaintiff  was  appointed,  by  the  commissioner  of 
agriculture,  as  oil  inspector  at  Rome,  for  a 
term  beginning  October  1,  1016,  and  to  con- 
tinue two  years,  and  that  Ledbetter  has  usurped 
the  office  and  is  assuming  the  duties  and  re- 
ceiving the  compensation  tnerein.  The  respond- 
ent answered  that  if  the  plaintiff  entered  upon 
the  discharge  of  the  duties  of  the  office,  he  did 
so  without  qualifying;  that  he  has  never  giv- 
en bond,  and  that  an  order  has  been  passed  re- 
voking his  appointment;  that  the  plaintiff  was 
notified  of  this  order,  and  on  the  next  day  the 
respondent  was  appointed,  duly  qualified,  gave 
bond,  and  is  performing  the  duties  of  the  omce. 
The  respondent  demurred  to  the  petition  gener- 
ally and  specially  upon  the  ground  that  it  did 
not  allege  that  the  plaintiff  ever  filed  bond,  or 
took  the  oath  of  office,  as  required  by  law.  The 
plaintiff  moved  that  the  court  enter  a  judgment 
in  his  favor  upon  the  petition  and  the  admis- 
sions contained  in  the  answer,  upon  the  ground 
that  no  sufficient  defense  was  set  up.  Gonsider- 
iuj?  the  case  upon  the  pleadings,  the  court  over- 
ruled the  demurrer  and  passed  an  order  finding 
in  favor  of  the  plaintiff.  To  this  ruling  the  re- 
spondent excepted.     Held: 

The  court  did  not  err  in  overruling  the  demur- 
rer. 

2.  Appeal  ano  BaBbob  ^=i9924— Quo  Wabban- 
TO  ^=»50(2),  52,  55— Title  to  Omoit— De- 
xubbbb  to  Petition^Effbct— Bubden  of 
Pboof— Pbesumption. 

While  the  judgment  of  the  trial  court  is 
not  a  judgment  in  terms  striking  the  response 
of  the  defendant  on  general  demurrer,  it  is 
equivalent  thereto.  It  is  an  adjudication  that 
the  response  of  the  defendant,  all  matters  well 
pleaded  being  taken  as  true,  did  not  show  title 
to  the  office.    It  is  true  that  on  the  trial  of  such 


an  issue,  the  burden  la  on  the  respondent ;  but 
testing  the  sufficiency  of  the  answer  on  the  mo- 
tion for  judgment,  it  showed,  first,  that  a  va- 
cancy occurred  by  reason  of  the  ousting  of  the 
plaintiff,  and,  second,  that  the  defendant  had 
been  duly  appointed  and  commissioned,  had  giv- 
en bond,  and  was  performing  the  duties  of  the 
office. 

(a)  The  response  did  not  allege  in  detail  the 
facts  upon  which  the  order  ousting  the  plaintiff 
was  based,  but  on  general  demurrer  it  must  be 
assumed  that  it  was  based  upon  sufficient  facts. 
Failure  to  allege  such  facts  to  show  the  valid- 
ity of  the  order  declaring  the  office  held  by  the 
plaintiff  vacant,  in  this  proceeding,  does  not 
amount  to  an  admission  that  they  were  not  in 
evidence  before  the  commissioner,  who  la  pre- 
sumed to  have  performed  his  duty.  There  was 
no  special  demurrer  calling  for  more  detailed 
information  in  this  respect 

3.  Ebboneotts  Judgment. 

For  the  reasons  above  stated,  the  judgment 
of  the  court  below  was  erroneous. 

E3rror  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Quo  warranto  by  G.  S.  Reese  against  A.  W. 
Ledbetter.  Demurrer  overruled,  and  judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

H.  H.  Dean,  of  Gainesville,  and  Max  Mey- 
erhardt,  of  Rome,  for  plaintiff  in  error.  M. 
B.  Eubanks,  Of  Rome,  for  defendant  in  error. 

PER  CURiIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  01  J.,  ab- 
sent 


(141  Ga.  617) 
HARDMAN  et  al.  v.  BARROW.    (No.  231.) 
(Supreme  Ck)urt  of  Georgia.    Feb.  13,  1918.) 

(SyllabuM  hy  the  Court.) 

1.  PuBADiNO  #s>147— Answeb—Maxtebs  Geb- 

HANS. 

Where  a  suit  is  instituted  to  prevent  the  ' 
holder  of  shares  of  stock  in  a  corporation  from 
voting  the  stock  at  a  corporate  election,  to  en- 
join the  sale  or  incumbrance  thereof,  and  to  can- 
cel the  certificate  of  such  stock  issued  by  the 
corporation  to  the  holder  in  lieu  of  original  cer- 
tificates theretofore  Issued  to  the  plaintiff,  an 
answer,  setting  up  that  the  stock  was  held  as 
collateral  security  for  a  described  indebtedness 
owing  by  the  plaintiff  to  the  defendant,  and 
praying  for  a  judgment-  for  the  amount  of  the 
debt,  and  a  special  lien  against  the  collateral, 
is  germane.  Civil  Code  1910,  §  4522 ;  Ray  v. 
Home,  etc.,  Investment  Agency,  100  Ga.  402, 
49$,  496,  32  S.  E.  603  (3). 

2.  cobpobations  ^=»197-^tock— rights  of 
Assignee— Vote. 

Where  shares  of  stock  were  unqualifiedly 
assigned  in  writing,  with  express  power  to  have 
them  transferred  on  the  books  of  the  corpora- 
tion, and  the  assignee  received  the  certificates 
of  stock  as  collateral  security  for  a  negotiable 
promissory  note  made  to  him  by  the  assignor, 
the  former  or  his  assigns  could '  surrender  the 
certificates  to  the  corporation,  and  receive  a 
certificate  of  the  same  character  for  an  equal 
number  of  shares  in  his  own  name,  to  be  held 
as  collateral  security  for  the  debt,  and,  while 
so  holding,  could  vote  the  stock  at  corporate 
elections  held  under  the  by-laws  of  the  corpora- 
tion, which  provided  that  no  person  should 
have  the  right  to  vote  stock  except  those  in 
whose  names  the  stock  stood  on  the  books  of 
the  company.    22  Am.  &  Eng.  Enc.  Law,  907; 
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Jones,  Col.  Sec.   (8d  Ed.)  {  441;    Colebrooke, 
Col.  S  493 ;  10  Cyc.  332. 

(a)  The  ruling  here  made  does  not  conflict 
with  the  rulings  In  the  cases  of  Ullman  v. 
Brunswick  Title  Guaranty  Co.,  96  Ga.  625,  24 
S.  E.  409,  and  Halliday  v.  Bank  of  Stewart 
County,  112  Ga.  461,  37  S.  E.  721. 
3,  Injunction  against  Voting— Cancella- 
tion OF  Cebtificatb. 
It  was  erroneous  to  strike  so  much  of  the 
plea  as  set  up  the  cross-demand,  and  on  the 
agreed  statement  of  facts  to  render  judgment 
for  the  plaintiff,  enjoining  the  defendant  from 
voting  the  stock,  and  canceling  the  substituted 
certificate  of  stock. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  for  injunction  by  G.  W.  Barrow 
against  W.  B.  Hardman,  administrator,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Jno.  R.  L.  Smith  and  Grady  C.  Harris,  both 
of  Macon,  for  plaintiffs  in  error.  A.  Lt. 
Dasher,  Jr.,  of  Macon,  for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur. 


(147  Qa.  662) 

FAIN  ▼.  BANK  OF  DOERtJN  et  al. 
(No.  369.) 

(Supreme  Court  of  Georgia.    Feb.  15, 1918.) 

(Syllahut  hy  the  Court,) 

Appeal  and  Errob  ©=>954(2)— Discretion  of 
Trial  Court— Conflicting  Evidence— Re- 
fusal OF  Temporary  Injunction. 
On  conflicting  evidence  the  trial  judge  did 

not  abuse  his  discretion  In  refusing  a  temporary 

injunction. 

Error  fl*om  Superior  Court,  Colquitt  (boun- 
ty ;  W.  E.  Thomas,  Judge. 

Action  for  injunction  by  D.  A.  Fain  against 
the  Bank  of  Doerun  and  others.  Temporary 
injunction  refused,  and  plaintiff  brings  error. 
Affirmed. 

Jas.  Jm  Dowling  and  Erie  B.  Askew,  both 
of  Moultrie,  for  plaintiff  in  error.  J.  H. 
Cooke,  Jr.,  of  Doerun,  and  T.  H.  Parker,  of 
Moultrie,  for  defendants  In  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 

(147  Oa.  633) 

MONAHAN  T.  O'BYRNB.     (No.  29.) 
(Supreme  Ck>urt  of  Georgia.    Feb.  15,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Wills  <g=>13(l,  2)— Charitable  Deyisb— 
Construction  of  Statute. 
A  will  was  executed  on  December  1,  1897. 
The  testator  died  on  March  12,  1907,  and  the 
will  was  probated  in  common  form  on  April  10, 
1907.  A  life  estate  in  his  entire  property  was 
devised  to  his  only  daughter,  witii  remainder 
over  to  his  only  son  for  life,  if  he  suryived  the 
daughter,  and  then  to  certain  charitable  and 
religious  institutions.  The  daughter  was  named 
as  the  executrix  of  tbe  will.  The  son  died  in 
1911,  without  wife  or  children,  and  the  daughter 
died  on  November  15, 1914,  leaving  neither  hus- 


band nor  children.  There  was  no  administra- 
tion upon  tl^e  estate  of  either.  A  grandniece  of 
the  testator,  a  second  cousin  of  the  daughter, 
filed  an  equitable  petition,  in  which  she  claimed 
a  one-eighth  interest  in  the  estate  of  the  daugh« 
ter,  and  alleged  that  the  will  of  the  testator 
was  void  for  the  reason  that  he  had  devised 
more  than  one-third  of  his  estate  to  charitable 
and  religious  institutions  to  the  exclusion  of 
his  children.  She  prayed  that  the  devise  to  the 
charitable  and  religious  institutions  be  declared 
void;  that  it  be  decreed  that  the  son  and  daugh- 
ter of  the  testator  inherited  his  estate,  and  that 
the  same  was  the  property  of  the  daughter  at  the 
time  of  hor  death ;  and  tliat  petitioner  recov- 
er one-eighth  thereof  as  heir  and  distributee  of 
the  daughter.  The  petition  was  brought  against^ 
the  administrator  de  bonis  non  cum  testamento 
annexo,  who  qualified  by  giving  bond  on  Jan- 
uary 6,  1915.  The  court  dismissed  the  petition 
on  general  demurrer,  and  plaintiff  excepted. 
Held: 

1.  Section  3851,  of  the  Civil  Code  of  1910, 
as  follows:  "No  person  leaving  a  wife  or  child, 
or  descendants  of  child,  shall,  by  will,  devise 
more  than  one  third  of  his  estate  to  any  char- 
itable, religious,  educational,  or  civil  institu- 
tion, to  the  exclusion  of  such  wife  or*child ;  and 
in  all  cases  the  will  containing  such  devise  shall 
be  executed  at  least  ninety  days  before  tbe  death 
of  the  testator,  or  such  devise  shall  be  void" — 
does  not  prohibit  a  devise  for  charitable  uses. 
On  the  contrary,  such  devises  are  expressly  au- 
thorized by  the  law,  and  are  favored  by  the 
declared  policy  of  the  state.  Reynolds  v.  Bris- 
tow,  37  Ga.  287:  Jones  v.  Habersham,  107  U. 
S.  174.  2  Sup.  Ct  336,  27  L.  Ed.  401 ;  Civil 
Code  1910,  §$  3914,  4603-4605.  It  is  the  exclu- 
sion by  a  testator  of  those  persons  coming  with- 
in the  express  terms  of  the  statute  which  is  pro- 
hibited. Tbe  prohibition  is  not  made  in  the 
public  interest,  but  only  for  the  prevention  of 
what  the  statute  regards  as  a  private  wrong. 
Similar  statutes  have  been  so  considered  by  the 
courts  of  other  states.  See  Thomas  v.  Trus- 
tees, 70  Ohio  St.  92,  70  N.  E.  896 ;  Folsom  v. 
Trustees.  210  HI.  404,  71  N.  B.  384 ;  Trustees, 
etc.,  V.  Ritch,  161  N.  Y.  282,  45  N.  B.  876,  37 
L.  R.  A.  305. 
2.  Wnxs  ^=:»13($)  —  Testamentary  Power  — 

Devise  to  Charitable  Institution. 
Tli9  statute  is  a  limitation  on  the  testamen- 
tary power,  and  is  to  be  strictly  construed  in 
favor  of  those  persons  named,  in  the  statutes, 
and  none  other.  The  son  and  daughter  in  the 
instant  case  having  failed  or  refused  to  claim 
the  prohibition  of  the  statute,  collateral  kin  can- 
not invoke  it  The  petition  was  properly  dis- 
missed on  demurrer. 

Gilbert,  J.,  dissenting. 

Error  from  Superior  Oonrt,  CAiatham  Coun- 
ty;  H.  C.  Hammond,  Judge. 

Suit   by    Mary    Monahan    against   M.   A. 
O'Byrne.    Demurrer  to  petition  sustained  and 
petition  dismissed,  and  plaintiff  brings  error. 
Affirmed. 

Geo.  H.  Richter  and  E.  S.  Elliott,  both  of 
Savannah,  for  plaintiff  in  error.  CXByme, 
Hartridge  &  Wright,  of  Savannah,  for  defend- 
ant in  error. 

FBR  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except 

GILBERT,  J.  (diss^ittng).  The  devises  to 
the  children  being  for  a  qualified  estate,  the 
effect  of  the  same  was  to  operate  to  the  ex- 
clusion of  said  devisees.    Klne  v.  Becker,  82 
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Ga.  563,  9  S.  R  828.  The  will  haying  uuder- 1 
taken  to  devise  more  than  one-third  of  the 
estate  to  charitable  and  religions  purposes, 
to  the  exclusion  of  the  children  of  the  testa- 
tor, the  devise  Is  void.  Civil  Code  1910,  f 
3851 ;  Kelley  v.  Welbom,  110  Ga.  540,  35  S. 
R  63G.  The  devise  being  void  ab  Initio,  Its 
invallditir  could  not  be  waived,  nor  could  any 
act  of  the  beneticiaries  after  the  death  of  the 
testator  give  it  validity.  The  plaintiff  alleges 
such  an  Interest  as  entitles  her  to  contest  the 
validity  of  the  will. 

(147  Oa.  (64) 

FRAZIER  V.  SWAIN.    (No.  37a) 
(Supreme  Court  of  Georgia.    Feb.  15,  1918.) 

(iSyllabuB  hy  the  Court,) 

1.  COBPOBATIOMS  ($s>432(3)  —  DSBDS  ^==>S3  — 
Vendob  and  Pubchaseb  ^=:»231(16)— Exe- 
cution OF  Deed — Notice. 
Where  a  deed  is  signed  with  the  name  of  a 
ilomestic  corporation  and  by  its  president  and 
secretary,  and  its  corporate  seal  is  affixed,  and 
unly  the  signature  of  the  secretary  is  properly 
attested,  that  signature,  with  the  seal,  afford 
prima  fade  evidence  that  the  deed  has  been  duly 
executed  by  authority  of  the  corporation.  A 
deed,  so  signed,  sealed,  and  attested,  is  admis- 
sible to  record,  and  such  record  is  notice  to  sub- 
sequent purchasers  of  the  property  conveyed  by 
the  deed. 
'2.  Question  tob  Jubt— Pbesumptions. 

Under  the  facts  of  tliis  case  the  court  did 
not  err  in  not  submitting  to  the  jury  the  cnies- 
tion  of  prescription  as  a  basis  of  defense.  Pre- 
scription, nnder  the  evidence,  was  not  well 
founded. 

3.  Appeai.  and  Ebbob  ^=:»1045(1)— Ejecthent 
^=»93— Habhless  Ebbob— Relationship  of 

JUBOB. 

The  evidence  demanded  the  verdict.  There- 
fore the  fact  that  one  of  the  Jurors  who  tried 
the  case  was  related  to  one  of  the  parties  within 
the  prohibited  degrees  wHl  not  require  a  new 
triaL 

Error  from  Superior  Court,  Jeff  Davis 
County;   J.  B.  Highsmlth,  Judge. 

Suit  by  Mrs.  Nancy  R.  Swain,  as  adminis- 
tratrix of  the  estate  of  W.  O.  Swain,  de- 
ceased, against  Mrs.  Mary  H.  Frazler.  Judg- 
ment for  plaintiff,  motion  for  new  trial  over- 
ruled, and  defendant  brings  error.    Aifirmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintiff  in 
error.  Jas.  M.  Swain,  Jr.,  and  Gordon  Knox, 
both  of  Hazlehurst,  for  defendant  In  error. 

HILL,  J.  Mrs.  Nancy  R.  Swain,  as  admin- 
istratrix of  the  estate  of  W.  C.  Swain,  de- 
ceased, brought  a  complaint  against  Mrs. 
Mary  H.  Frazler,  to  recover  a  certain  strip 
of  land  lOO  feet  wide  in  the  dty  of  Hazlehurst, 
alleging,  among  other  things,  that  the  plain- 
tiff and  the  defendant  both  claim  title  to  the 
land  under  one  and  the  same  grantor,  the 
Southern  Pine  Company  of  Georgia.  The 
jury  returned  a  verdict  for  the  plaintiff.  The 
defendant  'filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  she  excepted. 

[1]  1.  On  the  trial  of  the  case  the  court 
admitted  in  evidence  a  deed  from  the  South- 


em  Pine  Company  of  Georgia  to  W,  O.  Swain, 
the  caption  of  which  was:  "State  of  Georgia, 
Chatham  County.'*  It  was  signed:  "Southern 
Pine  Company  of  Georgia,  by  Henry  P.  Tal- 
madge,  President.  William  B.  Stlllwell,  Sec- 
retary"— with  the  corporate  seal  altixed  fol- 
lowing the  signature  of  the  secretary.  It 
was  attested  as  follows:  "Signed,  sealed,  and 
delivered  in  the  presence  of  us:  Witnesses 
as  to  the  signature  of  Henry  P.  Talmadge, 
President:  George  R«  Carter,  Frank  B.  Havl- 
land,  Commissioner  of  Deeds  for  the  State  of 
Georgia,  Residing  in  New  York."  ''Witness- 
es as  to  the  signature  of  William  B.  Stlllwell, 
Secretary:  J.  G.  Summeral,  Jacob  Gazan, 
Not  Pub.,  Chatham  Co.,  Ga."  The  introduc- 
tion of  the  deed,  both  as  a  conveyance  and 
as  color  of  title,  was  objected  to  upon  the 
grounds  that  it  was  not  so  attested  as  to  en- 
title it  to  record,  and  its  record  was  notice 
to  no  one;  that  the  caption  of  the  deed  show- 
ed and  the  presumption  was  that  It  was  sign- 
ed at  the  place  named  in  the  caption,  which 
was  "Georgia,  Chatham  County,"  and  there- 
fore the  commissioner  of  deeds  for  Georgia, 
residing  in  New  York,  could  only  attest  a 
deed  in  the  state  of  New  York;  and  that  the 
secretary  of  the  corporation  was  not  the 
proper  person  to  convey  title  for  the  corpora- 
tion, and  the  deed  did  not  show  that  he  had 
such  authority. 

The  question  presented  for  decision  is  not 
free  from  difficulty.  It  is  whether  a  deed 
puiporting  to  have  been  signed  by  a  corpora- 
tion by  both  its  president  and  its  secretary, 
with  the  corporate  seal  affixed,  carries  prima 
facie  evidence  that  its  execution  was  by 
authority  of  the  corporation,  when  the  signa- 
ture of  the  secretary  alone  was  properly  at- 
tested. Under  the  decisions  of  this  court  it 
cannot  be  held  that  the  signature  of  the 
president  of  the  corporation  was  properly  at- 
tested. '  The  deed  purported  to  have  been  ex- 
ecuted in  "Georgia,  Chatham  County,"  where- 
as the  attestation  as  to  the  president's  signa- 
ture was  by  a  commissioner  of  deeds  for 
Georgia  residing  in  New  York.  In  AUgood 
V.  State,  87  Ga.  668,  13  S.  E.  569,  it  was  held: 

"A  deed  purporting  to  be  executed  in  one  coun- 
ty cannot  be  legally  recorded  upon  the  attes- 
tation of  a  notary  public  of  another  county,  to- 
gether with  that  of  an  unoflScial  witness." 

And  see  McCandless  v.  Yorkshire,  etc.,  Co., 
101  Ga.  180,  28  S.  £X  663 ;  Almand  v.  Equi- 
table Mortgage  Co.,  113  Ga.  983,  39  S.  E.  421. 
It  has  been  held  that  where  the  cashier  of  a 
banking  corporation  was  the  person  having 
the  seal,  acknowledgment  by  him  alone  was 
sufficient,  although  the  president  also  signed 
the  deed.  Merrill  v.  Montgomery,  25  Mich. 
73.  In  the  Instant  case  the  deed  was  signed 
by  both  the  president  and  the  secretary,  the 
seal  of  the  corporation  following  the  signa- 
ture of  the  latter;  and  we  think. that  where 
the  corporate  seal  Is  thus  affixed,  the  deed 
bears  prima  fade  evidence  that  the  seal  was 
so  affixed  by  authority  of  the  corporation. 
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See  Sheehan  ▼•  Davis,  17  Ohio  St  671.  The  f 
attestation  was  bad  as  to  the  president,  as  al- 
ready observed,  and  was  ^ood  as  to  the  secre- 
tary. Wlhere  a  deed  purports  to  have  been 
executed  by  a  business  corporation  in  the  cor- 
porate name  by  the  president  and  secretary, 
with  the  corporate  seal  affixed  following  the 
name  of  the  secretary,  the  attestation  of  the 
secretary's  name  being  regular  and  proper, 
but  the  attestation  of  the  president's  signa- 
ture being  improperly  witnessed,  such  execu- 
tion by  the  secretary  is  prima  facie  valid  and 
sufficient  for  the  deed  to  be  admitted  to  rec- 
ord. It  has  been  decided  by  other  courts  that 
the  seal  of  a  corporation  is  its  signature. 
Doe  V.  Hogg,  1  Bos.  &  PuL  306.  See  Clark 
V.  Farmers'  Manufacturing  Co.,  16  Wend. 
<N.  T.)  256.  The  court  did  not  err  in  admit- 
ting the  deed  in  evidence. 

[2]  2.  Exception  is  taken  to  the  ruling  of 
the  court  in  not  submitting  to  the  Jury  the 
question  whether  the  defendant  had  acquired 
a  good  title  to  the  premises  in  controversy 
by  prescription,  and  in  confining  the  issue  to 
be  tried  to  the  question  of  abandonment  of 
the  right  of  way,  which  is  the  land  in  con- 
troversy. When  the  case  of  Ga.  Ar  Fla.  Ry. 
Co.  V.  Swain  was  before  this  court  (146  Ga. 
817,  00  S.  Ei  44),  where  a  similar  clause  in  the 
deed  was  under  construction,  it  was  held  that 
the  deed  reserved  in  the  grantor  an  easement. 
''Possession,  to  be  the  foundation  of  a  pre- 
scription/ must  be  in  the  right  of  the  posses- 
sor, and  not  of  another;  must  not  have  origi- 
nated in  fraud;  must  be  public,  continuous, 
exclusive,  uninterrupted,  and  peaceable,  and 
be  accompanied  by  a  claim  of  right."  Civil 
Code,  f  4164.  "Adverse  possession  of  lands, 
under  written  evidence  of  title,  for  seven 
years,  shall  give  a  like  title  by  prescription. 
But  if  such  written  title  be  forged  or  fraudu- 
lent, and  notice  thereof  foe  brought  home 
to  the  claimant  before  or  at  the  time  of  the 
commencement  of  his  possession,  no  prescrip- 
tion can  be  based  thereon."  Oivil  Code,  § 
4169.  A  careful  reading  of  the  record  in  the 
light  of  the  foregoing  Code  sections  leads  us 
to  the  conclusion  that  the  question  of  title  by 
prescription  was  not  well  founded  in  the  case, 
and  that  the  court  did  not  err  in  not  submit- 
ting it  to  the  Jury. 

[3]  3.  The  verdict  was  demanded  by  the 
evidence.  In  addition  to  that  offered  by  the 
plaintiff,  the  defendant  Introduced  as  a  wit- 
ness J.  J.  f^azier,  her  husband,  who  testi- 
fied; 

That  he  had  been  In  possession  of  the  prem- 
ises in  controversy  since  the  Ocilla  &  Valdosta 
Railroad  made  him  a  deed  in  1906.  He  claim- 
ed that  portion  of  land  running  throngh  his 
field  under  a  deed  from  that  company  and  un- 
der the  Southern  Pine  Company  of  Georgia. 
The  other  portion  of  the  land  he  held  under  a 
deed  from  W.  C.  Swain  executed  in  1901.  He 
knew  W.  C.  Swain  in  his  lifetime;  helped  him 
transact  business;^  was  in  copartnership  with 
him  in  this  particular  land  that  Mr.  Swain 
bought  from  the  Southern  Pine  Company;  "in 
this  land  I  was  his  partner;"    may  have  seen 


the  deed  from  the  Southern  Pine  Company  to 
Mr.  Swain.  "I  knew  all  about  the  transaction, 
I  knew  the  Southern  Pine  Company  reserved 
this  right  of  way  through  there  for  rsolroad  and 
tramroad  purposes;  knew  it  all  the  time.  I 
did  all  the  trading  of  the  land  myself.  •  •  • 
I  made  a  statement  to  Tom  Swain«  a  statement 
pretty  much  like  this,  that  if  his  mother  wonld 
make  me  a  quitclaim  deed  to  half  of  tliis  right 
of  way,  we  could  recover  it  back,  because  it  atiU 
belonged  to  the  W.  O.  Swain  estate;  that  it  had 
never  been  conveyed  to  these  parties.  I  don't 
remember  the  words.  I  told  Mr.  Swain  about 
it  two  or  three  different  times.  •  ♦  ♦  I  went 
in  possession  in  1906.  When  I  sold  it  to  Mr. 
HaU  I  stayed  in  possession.  I  retained  posses- 
eion.  I  retained  possession  as  his  agent.  I 
am  still  retaining  possession.  Mrs.  Mary  H. 
fVazier,  though,  now  owns  the  land.  I  stayed 
in  possession  from  1906  to  1912  in  my  own 
right,  from  1912  as  Mr.  Hall's  agent,  and  now 
as  my  wife's,  Mary  H.  Frazier.  She  got  a  deed 
in  1913." 

Having  reached  the  conclusion  that  there 
was  no  question  of  prescription  to  be  submit- 
ted to  the  jury,  and  that  the  verdict  was  de- 
manded, the  remaining  question  raised  by  the 
record,  as  to  one  of  the  Jurors  who  tried  the 
case  being  related  to  one  of  the  parties  within 
the  prohibited  degrees,  becomes  immaterial  as 
being  harmless  error.  While  such  relati(«- 
ship  would  disqualify  the  juror,  under  the 
facts  of  the  case  this  will  not  cause  a  rever- 
sal. 

Judgment  affirmed.    AU  the  Justices  concur. 


a47  Qa.  <85) 

BOSTICK  et  aL  v.  FARMERS'  SUPPLY  CO. 

(No.  66.) 

(Supreme  Court  of  Georgia.    Feb.  15,  19ia) 

(SvUahuM  ly  Editorial  Staff.) 

Tbjal  ^=>251(3)— Chabob— Incobbsct  State- 
ment of  Issues. 
In  an  action  against  a  husband  and  wife  to 
establi^  a  prior  lien,  to  have  property  decreed 
to  be  in  one  of  the  defendants,  and  for  general 
judgment  and  injunction,  where  the  issue  as  to 
whether  the  wife  loanod  the  husband  money 
with  which  to  bn^  the  property,  agreeing  that  he 
should  take  the  title  and  the  bond  for  title  in  his 
own  name,  was  not  made  in  the  case,  a  charge 
including  such  issue  was  an  incorrect  statement 
of  the  issues,  and  reversible  error. 

Error  from  Superior  Court,  Lowndes 
CJounty;  W.  E.  Thomas,  Judge. 

Suit  by  the  Farmers'  Supply  Company 
against  Robert  Bostwick  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    Reversed. 

Dan  R.  Bruce,  of  Valdosta,  for  plaintiffs 
in  error.  Woodward  &  Smith,  of  Valdosta, 
for  defendant  in  error. 

PER  CURIAM.  The  plabitifF  brought  an 
equitable  petition  against  Robert  Bostlck  and 
his  wife,  Beulah  Bostlck,  alleging  as  follows: 
Robert  Bostlck  is  indebted  to  the  plaintiff 
in  a  stated  sum,  for  which  he  gave  a  prom- 
issory note,  and  to  secure  the  payment  of 
the  note  he  executed  a  mortgage  upon  de- 
scribed real  estate.   At  the  time  of  the  execn- 
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loaned  the  husband  money  with  which  to 
buy  the  property,  agreeing  that  he  should 
take  the  title  and  the  bond  for  title  in  hlA 
own  name,  was  not  made  in  the  case. 

Judgment  reversed.    All  the  Justices  con* 
cur. 


tion  of  the  mortgage,  he  did  not  have  title  ^  the  evidence.  The  issue  whether  the  wife 
to  the  property,  but  was  in  possession  of  it 
and  owned  an  equity  therein.  The  legal 
title  to  the  property  was  in  one  Webb,  and 
Bostick  caused  Webb  to  convey  the  title  to 
a  named  bank  to  secure  the  payment  of  a 
loan  which  Bostick  had  obtained  from  the 
bank.  The  bank,  at  the  time  of  takhig  the 
deed  from  Webb,  executed  a  bond  for  title 
to  Robert  Bostick,  conditioned  to  convey  the 
property  to  him  upon  the  payment  of  his 
debt  to  the  bank ;  and  Bostick  was  the  own- 
er and  holder  of  the  bond  for  title  at  the 
time  of  executing  the  mortgage  to  the  plain- 
tiff, and  was  in  possession  of  the  property. 
Subsequently  Bostick  transferred  the  bond 
for  title  to  his  wife.  The  transfer  was  with- 
out consideration,  and  was  made  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing the  plaintiff.  Thereafter  Mrs.  Bostick 
surrendered  the  bond  for  title  to  the  bank, 
and  the  bank  executed  to  her  a  conveyance 
to  the  property.  The  consideration  of  the 
transfer  made  by  the  bank  to  Mrs.  Bostick 
was  paid  by  Bobert  Bostick,  who  is  insol- 
yent  The  prayers  were,  to  establish  a  lien 
claimed  by  the  plaintiff,  to  have  its  priority 
decreed,  to  have  the  title  to  the  property  de- 
creed to  be  in  Bobert  Bostick,  for  general 
judgment,  and   for  injunction. 

The  contention  of  the  defendants  was  that 
Mrs.  Bostick's  money  had  paid  for  the  prop^ 
erty,  Robert  Bostick  having  bought  it  for 
her,  but  that  he  took  the  bond  for  title  to 
himself,  though  he  was  merely  the  agent 
for  Mrs.  Bostick  in  the  transaction;  that  he 
had  subsequently,  in  good  faith,  transferred 
the  bond  for  title  to  her;  that  it  should  have 
been  taken  to  her  at  the  first;  that  the  legal 
title  had. never  at  any  time  been  in  ^Robert 
Bostick;  that  he  has  never  been  in  posses- 
sion, but  resided  on  the  land  with  his  wife. 
The  mortgage  contained  the  following  clause: 

"Robert  Bostick,  of  Lowndes  county,  hereby 
mortgages  to  said  Farriers'  •  Supply  Company, 
assigns  or  holders  of  said  note,  the  following 
jiropertyj^   •    •    ♦    rpjjjg  b^jng  ^^  place  w^ere 


Robert  Bostick  now  resides. '  ♦  ♦  •  This 
mortgage,  is  made  subject  to  a  deed  made  to  the 
Bank  of  Hahira,"  etc 

The  court,  among  other  things,  charged  the 
jury  that  if  Mrs.  Bostick  loaned  the  money 
to  her  hu&band  to  purchase  the  property,  and 
he  did  purchase  it  for  himself,  taking  the 
bond  for  title  in  his  own  name  pursuant  to  an 
agreement  to  do  so,  and  then  afterward  exe- 
cuted the  mortgage  as  recited  in  the  forego- 
ing statement  of  facts,  "the  mortgage  having 
been  executed  xspcfn  the  equity  of  redemp- 
tion," and  having  been  recorded  before  the 
transfer  of  the  bond  for  title,  the  mortgage 
would  take  precedence  over  the  bond,  and 
the  plaintiff  would  be  entitled  to  recover. 
This  was  excepted  to  upon  the  ground  that  it 
was  an  incorrect  statement  of  the  issues. 
The  exception  to  the  charge  is  well  taken. 
It  was  not  authorized  by  the  pleadings  and 


(147  Oa.  650) 

HILL  V.  STATp.     (No.  338.) 
(Supreme  Court  of  Georgia.     Feb.   15,  1918.) 

(Syllalua  hy  the  Court.) 

1.   HOMICIDB    ^=»340(2)— APPEAI/— REVEBSAIi— 

Instbuctions. 
An  indictment  for  murder  charged  that  the 
accused  shot  and  killed  the  named  decedent 
"with  a  certain  gun,"  which  the  accused  then 
and  there  held.  On  the  trial  it  appeared  that 
the  accused  committed  the  homicide  by  shooting 
the  decedent  with  a  pistol.  Held,  that  it  was 
not  cause  for  a  new  trial  that  the  court  told, 
the  Jury  that  a  pistol  is  a  gun.  State  v.  Bar- 
rington,  198  Mo.  23,  95  S.  W.  235. 

2.  Homicide  <g=»309(4)— iNSTBUcnoNS — Vol- 
untary Manslaxjohteb. 
• .  On  the  trial  a  witness  testified  to  the  follow- 
ing effect:  *'Jim  Pope  Brown  [the  decedent]  was 
in  the  wagon  when  he  was  talking  to  Eletcher 
[the  accused],  and  when  he  got  to  Fletcher's 
house  he  Jumped  out  of  the  wagon  and  hit 
Fletcher  somewheres  up  here  [indicating]  with  a 
board  and  knocked  him  down,  and  when  Fletch- 
er got  up  he  shot  Jim  Pope.  •  •  ♦  Fletcher 
was  not  doing  anything  when  Jim  Pope  hit 
him."  Held,  that  this  testimony  required  the 
court,  even  without  a  request  so  to  do,  to  in- 
struct the  jury  as  to  the  law  of  voluntary  man- 
slauprhter,  set  forth  in  Pen.  Code  1910,  §  65. 
dealing  with  a  homicide  which  is  the  result  of 
a  sudden,  violent  impulse  of  passion  jiupposed  to 
he  irresistible. 

3.  OannNAL  Law  «s>1064^  *-  Tbial  —  Mo- 
tion FOB  New  Tbial — Instbuctions. 

Where  to  the  judge's  order  overruling  a  mo- 
tion for  a  new  trial,  which  complained,  among 
other  things,  of  a  failure  to  charge  the  law  rela- 
tive to  voluntary  manslaughter  in  a  case  where 
the  evidence  involved  such  offense,  the  judge  ap- 
pended a  note  giving  as  his  reason  for  such  fail- 
ure to  charge  "that  both  counsel  representing 
the  defendant  insisted  to  the  court  and  jury  that 
v<^untary  manslaughter  was  not  involved,'*  such 
note  is  not  to  be  construed  as  stating  that  coun- 
sel for  the  defendant  had  requested  the  judge 
not  to  charge  the  law  of  voluntary  manslaugh- 
ter, or  that  the  defendant  formally  admitted  that 
such  offense  was  not  involved  in  the  case,  and 
such  statements  show  no  reason  for  not  charg- 
ing the  law  of  voluntary  manslaughter  under 
the  evidence  in  the  case. 
Gilbert,  J.,  dissenting. 

Brror  from  Superior  Court,  Pulaski  Ck>un- 
ty ;  J.  L.  Kent,  Judge. 

Fletcher  Hill  w&s  convicted  of  homicide, 
and  he  brings  error.    Reversed. 

Jm  a.  Whipple  and  J.  M.  Lanier,  both  of 
Hawkinsville,  for  plaintiff  in  error.  W.  A. 
Wooten,  SoL  Gen.,  of  Eastman,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of  At- 
lanta, for  the  State. 

FISH,  O.  J.  [1,  Zl  1,  2.  The  rulings  an- 
nounced in  the  first  and  second  headnotes  do 
not  require  elaboration. 


4tE5»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  K«7-Numb«rod  Digwts  and  Indexea 
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[3]  3.  One  sronnd  of  the  motion  for  a  new 

trial  is: 

"Because  the  judge  in  the  trial  of  said  case 
failed  to  charge  the  jury  upon  the  principle  of 
law  in  regard  to  voluntary  manslaughter,  as 
set  out  in  section  65  of  the  Penal  Code,  although 
the  evidence  adduced  upon  the  trial  of  said  case 
involved  the  possible  finding  by  the  jury  of  vol- 
untary manslaughter." 

To  this  ground  the  judge  appended  the  fol- 

Ibwing  note: 

"The  reason  the  court  failed  to  charge  as  com- 
plained of  was  that  the  law  was  not  involved, 
and  that  both  counsel  representing  the  defend- 
ant insisted  to  the  court  and  jury  that  voluntary 
manslaughter  was  not  involved." 

In  a  case  where  the  evidence  tends  to  show 
murder  and  voluntary  manslaughter,  if  at 
the  request  of  counsel  for  the  accused,  or 
upon  his  formal  admission  that  the  latter 
offense  is  not  involved,  the  Judge  omits  to 
charge  the  law  relating  to  voluntary  man- 
slaughter, a  judgment  refusing  a  motion  for 
a  new  trial  which  complains  of  such  omission 
will  not  be  reversed.  Threlkeld  v.  State,  128 
Ga.  660,  58  S.  E.  49.  In  such  a  case,  where 
there  was  no  such  request,  or  formal  ad- 
mission, the  omission  to  charge  would  be  re- 
versible error.  The  note  by  the  judge,  quoted 
above,  not  having  been  made  by  the  accused 
or  his  counsel,  should  be  liberally  construed 
in  favor  of  the  accused.  Horton  v.  State,  120 
Ga.  307,  310.  47  S.  E.  960.  Tested  by  this 
mle,  the  judge's  note  is  not  to  be  construed 
as  stating  that  the  counsel  for  the  accused 
formally  admitted  that  the  issues  did  not  in- 
volve voluntary  manslaughter,  or  that  they 
requested  the  judge  not  to  charge  the  law 
applicable  to  voluntary  manslaughter.  The 
statements  made  In  the  note  furnish  no  rea- 
son for  failure  to  charge  the  law  relating  to 
the  offense  of  voluntary  manslaughter,  and 
the  omission  to  do  so  was,  under  the  facts  of 
the  case,  reversible  error.  Andrews  v.  State, 
134  Ga.  7,  67  S.  E.  422 ;  Vincent  v.  State,  14S 
Ga.  293,  89  S.  E.  203. 

Judgment  reversed.  All  the  Justices  con- 
cur, except 

GILBERT,  J.  (dissenting).  A  party  can- 
not complain  of  an  error  which  he  has  in- 
vited. Hicks  V.  State,  105  Ga.  627,  31  S.  E. 
579;  Quattlebaum  v.  State,  119  Ga.  433,  46 
S.  B.  677 ;  Horton  v.  State,  120  Ga.  307,  47 
S.  E3.  969 ;  Csesar  v.  State,  127  Ga.  710,  57 
S.  E.  66 ;  Threlkeld  v.  State,  128  Ga.  660,  58 
S.  E.  49. 

(147  Qa.  681) 

BUFFINGTON  v.  COOK.     (No.  280.) 
(Supreme  Court  of  Georgia.    Feb.  16,  1918.) 

(8yllahu9  hy  Editorial  Staff,) 

Divorce  ^=>247— Alimony— Administrator's 
Suit  to  Recover— Statutes. 
In  view  of  Civ.  Code  1910.  §§  2975,  2988, 
2989,  2990,  relating  to  alimony,  where  the  wife 
suing  for  divorce  was  awarded  alimony  for  two 
years  and  died  within  such  time,  her  adminis- 
trator could  not  recover  the  balance  of  the  ali- 


mony, as  the  interest  of  the  wife  in  the  alimony 
ceased  at  her  death;  "alimony  being  for  sup- 
port of  the  wife  during  her  life. 

Beck,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Clayton  Coun- 
ty; C.  W.  Smith,  Judge. 

Suit  by  J.  M.  Buflington,  administrator^ 
against  J.  C.  Cook.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

J.  F.  Golightly,  of  AUanta,  for  plaintilT  in 
error.  Jos.  W.&  Jno.  D.  Humphries,  of  At- 
lanta, for  defendant  in  error. 

PER  CURIAM.  Where  in  the  trial  of  a 
suit  for  divorce  the  jury  in  the  final  verdict 
awarded  to  the  libelant,  "as  permanent  ali- 
mony, the  sum  of  $35  per  month  for  two 
years,"  and  where  upon  this  verdict  it  was 
decreed  that  "the  plaintiif  recover  of  defend- 
ant the  sum  of  $85  per  month,  making  a  total 
of  $840,  to  be  paid  as  follows:  $35  on  the 
1st  day  of  September,  1916,  and  $35  on  the 
first  day  of  each  subsequent  month  until 
these  monthly  payments  aggregate  the  sum  of 
$840,  and  that  this  judgment  be  a  special  lien 
on  the  property  scheduled  in  the  petition,  un- 
til the  total  sum  of  alimony  shall  be  paid  as 
hereafter  provided,*'  and  the  libelant  died  be- 
fore the  expiration  of  the  period  through 
which  the  monthly  installments  should  be 
paid,  her  administrator  could  not  recover,  in 
a  suit  Instituted  therefor,  the  balance  of  the 
sum  awarded  as  alimony,  inasmuch  as  the  in- 
terest of  the  wife  in  die  alimony  set  apart 
ceased  at  her  death;  alimony  being  fc^  the 
support  of  the  wife  during  life.  Civil  Code 
1910.  H  2975,  2988,  2989,  2990;  (Mom  ▼. 
Odom,  36  Ga.  286  (^;  Gholston  v.  Gholston, 
54  Ga.  285, 286. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  P.  J.,  dissenting. 


(147  Ga.  619) 
POWELL  et  al.  v.  WAITS.     (No.  314.) 
(Supreme  CJourt  of  Geprgia.    Feb.  13,  1918w) 

(8yllahu9  by  the  Court.) 

1.  Injunction  ^=:»46  —  Restbaining  Tbes- 
PAss— Statute. 

"Equity  will  not  interfere  to  restrain  a  tres- 
pass, unless  the  injury  is  irreparable  in  damag- 
es, or  the  trespasser  is  insolvent,  or  there  ex- 
ist other  circumstances  which,  in  the  discretion 
of  the  court,  render  the  interposition  of  this  writ 
necessary  and  proper,  among  which  shall  be 
the  avoidance  of  circuity  and  multiplicity  of  ac- 
tions." 

2.  Equity  ^s»27— Criminal  Prosecution.     • 

Ab  a  general  rule,  a  court  of  equity  will  take 
no  part  in  the  administration  of  the  criminal 
law. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Suit  for  injunction  by  W.  E.  Waits  against 
G.  B.  Powell  and  others.  Demurrer  to  peti- 
tion overruled,  and  defendant  Powell  brings 
error.    Reversed. 
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W.  E.  Walts  brought  his  petition  against 
G.  B.  Powell,  A.  B.  Calhoun,  and  Lowry  Ar- 
nold, in  which  he  sought  injunctive  and  oth- 
er equitable  relief.  He  alleged,  in  substance, 
that  he  had,  with  the  consent  of  certain 
trustees  of  a  church,  built  a  house  for  camp- 
ing purposes  upon  a  part  of  the  land  belong- 
ing to  the  trustees  as  such,  and  that  at  cer- 
tain times  of  the  year  a  camp  meeting  was 
held  upon  other  parts  of  this  property  own- 
ed by  the  church.  During  the  camp  meeting 
held  at  said  place  in  the  year  1915  the  de- 
fendant 6.  B.  Powell  occupied  said  house 
and  tent  oyer  the  protest  of  petitioner. 
Camp  meeting  was  held  there  by  the  church 
in  the  year  1916  for  a  week,  in  Augu'st,  and 
Just  prior  to  this  latter  period  petitioner 
learned  that  Powell  intended  to  again  occupy 
the  tent  house  during  camp  meeting,  and  in- 
formed Powell  that  he  (the  petitioner)  in- 
tended to  use  it  Powell  claimed  to  own  the 
house,  and  said  he  would  occupy  it  To  pre- 
vent this,  and  in  order  that  he  might  use 
the  building,  petitioner  locked  it  up.  Where- 
upon Powell  instituted  criminal  proceedings 
against  petitioner  for  the  offense  of  tres- 
pass, in  the  criminal  court  of  Atlanta,  of 
which  Hon.  A.  E.  Calhoun  is  Judge  and 
Lowry  Arnold  is  solicitor.  The  criminal 
case  is  still  i)eud!ng  against  petitioner.  He 
seeks  injunction  against  Powell  and  against 
the  Judge  and  solicitor  of  the  criminal  court, 
to  prevent  the  further  prosecution  of  the 
criminal  case,  and  to  enjoin  Powell  from  in- 
terfering with  the  possession  of  the  tent 
house.  The  defendants  demurred  generally 
to  the  petition,  and  the  demurrer  was  over- 
ruled.   To  this  Judgment  Powell  excepted. 

Walter  A.  Sims,  of  Atlanta,  for  plaintiff 
in  error.  Carl  B.  Copeland  and  Holbrook  & 
Corbett,  all  of  Atlanta,  for  defendant  in  er- 
ror. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  plaintiff's  petition  show- 
ed no  cause  for  the  grant  of  equitable  relief 
and  injunction.  As  a  general  rule,  equity 
will  not  interfere  by  injunction  to  restrain 
a  trespass,  unless  the  injury  be  irreparable 
In  damages,  or  the  trespasser  is  insolvent, 
or  there  exist  other  circumstances  which, 
in  the  discretion  of  the  court  render  the  in- 
terx)osition  of  the  writ  necessary  and  proper, 
among  which  circumstances  are  to  be  con- 
sidered the  avoidance  of  circuity  and  mul- 
tiplicity of  actions.  Civil  Code,  f  5493.  "A 
person  in  possession  under  color  of  title,  or 
in  the  actual  possession  of  premises,  though 
he  be  not  the  owner  of  the  strict  legal  title, 
if  his  possession  be  in  good  faith,  might  be, 
ander  certain  circumstances  entitled  to 
maintain  a  petition  for  injunction  against  a 
bare  trespasser  who  was  himself  insolvent, 
and  who  could  not  answer  in  damages  for 
his  wrongful  act  in  interfering  with  a  per- 


son holding  such  possession.**  Flannery  y. 
Hightower,  97  Ga.  592,  25  S.  E.  371.  The 
plaintiff  is  not  actually  in  possession  of  the 
premises,  in  fact  his  actual  possession  is 
only  for  a  short  time  each  year;  there  is 
nothing  to  indicate  that  the  damages  would 
be  irreparable,  nor  is  it  alleged  that  the  de- 
fendant Powell  is  insolvent.  Further,  it 
does  not  appear  that  the  plaintiff  is  without 
adequate  remedy  of  law.  If  Powell  should 
actually  take  possession  of  the  premises, 
summary  proceedings  would  lie  to  evict,  if 
the  plaintiff  is  entitled  to  possession  of  the 
house. 

[2]  2.  It  is  clear  that  the  plaintiff  was 
not  entitled  to  injunction  against  the  prose- 
cution of  the  criminal  case.  Civil  Code,  | 
5491. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(147  Qa.  «n) 
JACKSON  et  al.  v.  HARRISON.     (No.  605.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1918.) 

(Syllabua  hy  the  Court.) 

1.  Cancellation  of  Instruments  ^=»35(3)  — 
Equitable  Pleas  —  Pasties  —  First  Gran- 
tee. 

A  remote  grantee  in  a  warranty  deed  sued 
the  heirs  at  law  of  the  grantor  to  recover  land 
The  defendants  offered  an  equitable  plea  set- 
ting up  that  the  deed  executed  by  their  ances- 
tor, while  absolute  in  form,  was  only  a  security 
for  a  debt,  which  had  been  partly  paid  to  the 
first  grantee,  and  alleging  an  offer  to  pay  the 
balance  into  court,  and  praying  that  the  d^  be 
canceled,  and  that  title  be  decreed  in  them;  also, 
a  plea  similar  in  all  respects,  except  that  the 
amount  alleged  to  have  been  paid  was  uncer- 
tain, prayinsT  for  an  accounting,  and  that  the 
land  be  sold,  and,  after  payment  of  the  bal- 
ance found  to  be  due,  that  the  residue  of  the 
proceeds  of  the  sale  be  given  to  the  defendants. 
Held: 

The  first  grantee  was  a  necessary  party  to  the 
grant  of  the  relief  so  prayed,  and  there  was  no 
error  in  rejecting  the  equitable  pleas.  Grace 
V.  Means,  129  Ga.  638,  643,  644,  59  S.  E.  811. 
The  ruling  here  made  comports  with  the  deci- 
sion in  Berry  v.  Williams,.  141  Ga.  642,  81  S.  E. 
881(4). 

2.  Directed  Verdict. 

None  of  the  rulings  of  the  court  were  erro- 
neous, and  no  verdict  other  than  that  directed 
could  legally  have  been  returned.  The  court 
did  not  err  in  directing  the  verdict  for  the 
plaintiff. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty ;  C.  W.  Smith,  Judge. 

Action  by  Z.  D.  Harrison  against  A.   B. 
Jackson  and  others.     From  a  directed  ver- 
dict for  plaintiff,  defendants  bring  error. 
Affirmed. 

Richard  B.  Russell  and  Holbrook  &  Corbett, 
all  of  Atlanta,  for  plaintiffs  in  error.  L*.  J. 
Steele,  of  (Decatur,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(147  Ga.  625) 

HAYES  ct  al.  ▼.  CHAPMAN  et  al.  (No.  879.) 
(Supreme  Court  of  Georgia.    Feb.  13,  1918.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebrob  ^=»C13(2)  —  Biix  of 
Exceptions— Certificate— Jurisdiction. 

The  bill  of  exceptions  recites  the  tender  in 
evidence  of  '*a  mortgage  execution/*  which  re- 
cital is  followed  by  setting  out  in  full  a  mort- 
gage execution,  an  entry  of  levy  by  the  sheriff, 
the  verdict  of  the  jury,  and  the  judgment  of  the 
court  based  on  the  verdict,  followed  by  the 
words:  "Which  was  objected  to  by  the  defend- 
ants upon  the  ground  that  the  descriptions  of 
the  lands  therein  named  was  too  vague  and  in- 
definite, and  was  void  for  indefiniteness,  and 
because  same  contained  attorney's  fees,  and  was 
illegal  because  it  contained  said  attorney's  fees, 
and  because  the  description  does  not  show  to  be 
the  lands  described  in  the  petition  in  contro- 
versy, which  said  objections  were  overruled  by 
the  court,  and  said  papers  with  all  the  entries 
thereon  were  put  in  evidence."  Around  certain 
of  the  above-quoted  words  were  pencil  lines, 
and  on  the  margin  of  the  page  is  the  following: 
"Note  by  Court:  Counsel  for  plaintiff  in  error 
insists  that  objections  appearing  in  pencil  marks 
on  this  page  were  made.  Opposing^  counsel  in- 
sists they  were  not.  I  recall  the  objection  as  to 
atty's  fees,  and  that  same  was  held  good,  and 
the  atty's  fees  written  off;  but  I  cannot  recall 
the  other  objections  having  been  made  (although 
they  may  have  been),  and  these  are  accordingly 
not  certified."  At  the  conclusion  of  the  judge's 
certificate  of  the  bill  of  exceptions  as  a  whole, 
which  is  in  the  usual  form,  the  following  is  add- 
ed before  the  signature  of  the  court:  "This 
bill  of  exceptions  was  presented  on  March  21st, 
and  on  same  date  returned  to  counsel  for  plain- 
tiff in  error  to  correct  certain  objections  made 
by  counsel  for  defendants  in  error.  It  was  re- 
turned to  me  by  counsel  pltff.  in  error  on  April 
2Sth,  and  retained  until  this  date  for  purposes 
of  correction.     This  May  7th,  1917."     Held: 

This  court  has  no  jurisdiction  to  review  a  case 
where  there  is  no  legal  bill  of  exceptions.  The 
certificate  of  the  trial  court  does  not  contain  an 
unqualified  statement  that  the  bill  of  exceptions 
is  true,  it  being  qualified  by  a  marginal  note. 
Pusey  ▼.  Sweat,  92  Ga.  809,  19  S.  E.  816(2); 
Sanges  v.  State.  110  Ga.  260,  34  S.  E.  327; 
McCullough  V.  National  Bank,  111  Ga.  132,  36 
S.  E.  465:  SwaflPord  y.  Keaton,  147  Ga.  — , 
94  S.  E.  568. 

2.  Appeal  and  Erbqb  ^=:>537— Bill  of  Ex- 
ceptions—Return  FOR  Correction— Reten- 
tion FOE  Unreasonable  Time. 

When  returned  by  the  judge  for  correction, 
the  bill  of  exceptions  was  retained  an  unrea- 
sonable time  by  counsel  for  the  plaintiffs  in  er- 
ror. Allison  V.  Jowers,  94  Ga.  335,  21  S.  E. 
570;  Meador  v.  Callicott,  129  Ga.  631,  60  S.  E. 
863;  Kent  v.  Geiger.  138  Ga.  248,  75  S.  E.  104. 

Error  from  Superior  Court,  Jeflf  Davis 
County ;   J.  P.  Highsmlth,  Judge. 

Action  between  Jim  Hayes  and  others, 
and  G.  W.  Chapman  and  others.  Judgment 
for  the  latter,  and  the  former  bring  error. 
Writ  of  error  dismissed. 

P.  L.  Smith  and  S.  D.  Dell,  both  of  Hazle- 
burst,  for  plaintiffs  in  error.  Gordon  Knox 
and  J.  C.  Bennett,  both  of  Hazlehurst,  for 
defendants  in  error. 

PER  OU'RIAM.    Writ  of  error  dismissed. 
All  the  Juj?tices  concur. 


on  Oa.  622) 
CHASTAIN  et  aL  t.  CORN.    (No.  368.) 
(Supreme  Court  of  Georgia.    Feb.  13,  191&) 

(8yllabu9  by  the  Court.) 

1.  Deeds  «=»197  —  Re -Entry  of  Osantob  — 
Presumption. 

Where  a  grantor  for  a  valuable  considera- 
tion conveyed  a  fee-simple  estate  in  land  and  de- 
livered possession  to  the  grantee,  subject  to  con- 
ditions subsequent,  and  thereafter  convened  the 
same  property  by  warranty  deed  to  a  tliird  per- 
son, and  suit  is  brought  by  the  grantee  in  Uie 
first  deed  (who  had  removed  from  the  land)  to 
recover  the  land  then  in  possession  of  succes- 
sors in  title  of  the  grantee  in  the  second  deed, 
the  fact  that  tlae  grantor  made  the  second  deed 
will  not  raise  a  presumption  sufficient  to  estab- 
lish a  re-entry  by  the  grantor  and  a  forfeiture 
of  the  title  conveyed  by  the  first  deed.  As  this 
ruling  is  controlling  as  to  any  question  of  for- 
feiture affecting  the  case,^it  is  unnecessary  to 
decide  whether  the  conditions  set  forth  in  the 
deed  applied  only  to  the  use  of  the  land  by  the 
grantee  during  the  life  of  the  grantor,  or  at- 
tached to  the  fee  itself. 

2.  Dibsctbd  Vebdzct. 

The  grantee  in  the  first  deed,  which  was 
duly  recorded  prior  to  the  execution  of  the  sec- 
ond, was  entitle,  under  the  evidence,  to  a  di- 
rection of  a  verdict  in  his  favor. 

E^rror  from  Superior  Court,  CHiattooga 
(bounty;   Moses  Wright,  Judge. 

Action  between  Henry  Cliastain  and  others, 
and  Walter  Com.  Judgment  for  the  latter, 
and  the  former  bring  error.    Affirmed. 

C.  D.  Rivers,  of  Summerville,  for  plaintiff^ 
in  error.  Wesley  Shropshire,  of  Summerrllle, 
for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


8 


a47  Ga.  61B> 

EMPIRE  COTTON  OIL  CJO.  n  PARK  et  aL 

(No.  248.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1918.) 

(SyllabuB  hy  the  Court.) 

1.  Municipal  Corporations  ^ss>975  ~  Taxa- 
tion   ^=»511— DlVESTTTUEE    OF    LlJEN— SaXB 

Under  Legal  Process— Statute. 

Generally,  a  sale   of   property  under  legal 

process  will  not  divest  the  state  of  its  lien  for 

taxes  (Civ.  Code  1910,  §  1141) ;    nor  a  monici- 

ality  of  its  lien  for  taxes  (Freeman  ▼.  Atlanta, 

6  Ga.  617). 

2.  Receivers  C^=>141  —  Receiver's   Salb  — 
Liens— Di  VESTiTURB. 

Liens  upon  the  property  of  a  corporation  in 
the  hands  of  a  receiver,  held  by  strangers  to  the 
record,  are  not  divested  by  the  receiver's  sale. 
Denny  v.  Broadway  National  Bank,  118  Ga. 
221,  44  S.  E.  982  (2) ;  McLaughlin  v.  Taylor, 
115  Ga.  671.  42  S.  E.  30. 

8.  Receivers  ^=>142  —  Payment  of  Taxes  — 
Application. 
It  is  the  duty  of  a  court  of  equity  to  direct 
its  receiver  to  pay  the  taxes  accruing  on  the 
property  of  an  insolvent  corporation  while  in 
the  hands  of  the  receiver,  upon  a  timely  appli- 
cation for  that  purpose  made  by  the  purchaser 
of  such  property  at  the  reoeiver's  sale.  Of.  Dy- 
sart  V.  Brown,  100  Ga.  1,  26  S.  E.  767 :  Fer- 
ris Y.  Van  Ingen,  110  Ga.  102,  35  S.  E.  347. 


<^s9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Koy-Numbered  Digests  and  Indexe* 
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4.  Rbcbivebs  ^=>142  —  Irsolvint  Cobfora- 
TioN— Patmknt  of  Taxes. 
Accordingly,  where  on  the  petition  of  a 
mortgage  creditor  all  the  assets  of  an  insolvent 
mannfacturing  corporation  were  placed  in  the 
hands  of  a  receiver  in  September,  1915,  and  the 
receiver,  under  the  direction  of  the  court,  held 
■and  used  them  for  the  benefit  of  the  corpora- 
tion until  June.  1916,  at*  which  time  all  the  as- 
sets in.  his  hands  were  sold  by  him,  a  purchas- 
er of  such  assets  was  entitled  to  an  order  di- 
recting the  receiver  to  pay  off  and  discharge  the 
liens  for  state,  county,  and  municipal  taxes 
which  had  accrued  agednst  the  property  before 
the  sale  of  the  same  by  the  receiver.  The  court 
properly  refused  to  enjoin  the  enforcement  of 
the  tax  liens :  but  such  taxes  were  a  part  of  the 
legitimate  costs  of  the  receivership,  and  the  re- 
ceiver should  have  been  required  to  pay  them  on 
the  prayer  of  the  intervention  filed  by  the  pur- 
chaser of  the  property. 

Error  from  Superior  Court,  Early  County ; 
W.  a  WorrlU,  Judge. 

Proceeding  between  the  Empire  Cotton  Oil 
Company,  intervener,  against  W.  G.  Park,  re- 
ceiver, and  others.  Judgment  for  the  latter, 
and  intervener  brings  error.    Reversed. 

W.  V.  Custer,  of  Balnbridge,  for  plaintiff 
In  error.  Glessner  ft  Collins  and  Park  & 
8tone,  all  of  Blakely,  for  def^dants  in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur. 

a47  Qa.  6E1) 

VALDOSTA  BANK  &  TRUST  CO.  et  al.  v. 
ARNOIJ)etal.    (No.  344.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1918.) 

(8yUabu9  by  the  Court,} 
Absxonuentb  of  Esbob— Sufficienot  of  Bti- 

DENCK. 

Hie  assignments  of  error  based  on  excerpts 
from  the  charge,  when  considered  in  connection 
with  the  entire  charge  and  the  evidence,  do  not 
require  a  reversal  The  evidence  authorized  the 
verdict,  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Lowndes  Ckmn- 
ty;   W.  E.  Thomas,  Judge. 

Action  between  the  Valdosta  Bank  &  Trust 
Company  and  others  and  G.  C.  Arnold  and 
others.  Judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed. 

Woodward  &  Smith  and  B.  K.  Wlloox,  all  of 
Valdosta,  for  plaintiff»  in  error.  Whitaker  & 
IXakes,  of  Valdosta,  for  defendants  In  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  ooncur. 


(147  Ga.  662)  

McKEY  V.  WRIGHT,  Ins.  CJom'r,  et  aL 

(No.  415.) 

(Supreme  Court  of  Georgia.    Feb.  16,  1918.) 

(Syllahu9  hy  the  Court,} 

Insusanoe  ^=>64  —  Insolvent  Company  — 

Suit  by  Insubance  Commissioner— Venub. 

Where  the  comptroller  general,  as  insurance 

eommissioner  of  the  state,  has  been  placed,  by 

orders  properly  granted  in  proceedings  duly  in- 1 


Btltuted  for  that  purpose,  in  charge  of  the  affairs, 
of  an  insurance  company  which  is  insolvent,  and 
it  is  necessary  for  the  benefit  of  creditors  to  col- 
lect the  unpaid  subscriptions  to  the  capital 
stock  of  the  company,  the  commissioner  may 
proceed  in  one  suit  against  all  of  those  who  owe 
for  unpaid  stock  subscriptions,  and  where  the 
suit  is  properly  brought  as  an  equitable  action 
in  a  county  of  the  residence  of  some  of  the  de- 
fendants against  whom  substantial  relief  is 
prayed,  others  of  the  same  class  may  be  joined, 
although  they  are  not  residents  of  that  county. 
This  ruling  disposes  of  the  controlling  question 
in  this  case,  and  there  is  no  merit  in  the  other 
contentions  made  in  the  general  demurrer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 

"Suit  for  injunction  by  James  R.  Brown 
and  others  against  the  Empire  Life  Insurance 
Company,  consolidated  with  suit  by  William 
A.  Wright,  as  Insurance  Commissioner  of  the 
State  of  Georgia,  to  have  the  company's  af- 
fairs placed  in  his  charge,  and  in  which  the 
Insurance  Commissioner  filed  his  petition 
against  certain  defendants,  including  W.  V. 
McKey,  who  filed  a  geneiral  demurrer  to  such 
petition.  Demurrer  overruled,  and  McKey 
brings  error.    Affirmed. 

In  the  superior  court  of  Fulton  county 
James  R.  Brown,  on  July  8,  1914,  on  behalf 
of  himself  and  others  similarly  situated,  filed 
his  petition  in  equity  against  the  Empire 
Life  Insurance  Company.  He  prayed  for  in- 
junction, receiver,  and  other  equitable  relief 
against  the  defendant.  Various  amendments 
to  the  petition  were  filed,  and  demurrers  and 
answers  were  filed  by  the  defendant  On 
February  8,  1916,  William  A  Wright,  as  in- 
surance commissioner  of  the  state  of  Georgia, 
filed  his  petition  in  the  said  court,  asking 
that  the  afiTairs  of  the  said  defendant  insur- 
ance company  be  placed  in  his  charge  under 
the  laws  of  Georgia.  On  April  26,  1915,  an 
order  consolidating  the  said  two  causes  above 
referred  to  was  duly  passed.  On  February 
15,  1916,  the  insurance  commissioner  filed,  in 
the  cause  as  thus  consolidated,  his  petition 
against  certain  named  defendants,  as  well  as 
the  Empire  Life  Insurance  Company,  to  col- 
lect certain  notes  given  for  stock  subscrip- 
tions. Among  these  defendants  was  W.  V. 
McKey,  whose  residence  was  alleged  to  be  in 
Lowndes  county,  Ga.  He  filed  a  general  de- 
murrer to  the  petition,  raising,  among  other 
questions,  the  question  of  Jurisdiction  of  the 
person,  which,  upon  hearing,  was  overruled. 
There  were  also  special  demurrers;  but  the 
court,  as  Is  expressly  stated  In  the  record, 
passed  only  on  the  general  demurrer,  to  the 
overruling  of  which  McKey  excepted. 

E.  K.  Wilcox,  of  Valdosta,  and  Brewster, 
Howell  &  Heyman,  of  Atlanta,  for  plaintiff 
in  error.  Robt  C.  &  Philip  H.  Alston,  of  At- 
lanta, for  defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  The  controlling  question  made  In 
this  record  is  whether  or  not  the  superior 
court  of  Fulton  county  has  Jurisdiction  of 


^s»For  other  eases  see  same  topic  and  KET-NUMBER  In  all  Key-NumJ>ered  Digests  and  Indsz«s 
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the  plaintiff  in  error  in  the  suit  brought 
against  him  and  others  by  the  insurance  com- 
missioner to  collect  the  notes  given  for  stock 
subscriptions  to  the  Empire  Life  Insurance 
Company.  By  order  duly  passed  in  the  con- 
solidated cause,  it  had  been  adjudicated  that 
the  insurance  commissioner  had  the  para- 
mount and  exclusive  right,  under  the  laws 
of  the  state,  to  have  charge  of  and^  to  ad- 
minister the  assets  of  the  insurance  com- 
pany. Subsequently,  upon  petition  filed  by 
the  commissioner,  in  which  it  was  alleged 
that  the  company  had  a  large  amount  of  un- 
paid subscriptions  to  its  capital  stock  which 
were  past-due,  and  that  it  was  necessary  ^o 
collect  those  subscriptions  in  order  that  the 
liabilities  of  the  company  might  be  met,  and 
that  it  was  necessary  to 'collect  all  of  the 
outstanding  stock  subscriptions  held  by  the 
company  in  full  in  order  to  satisfy  its  obli- 
gations, it  was  ordered  and  adjudged  that 
the  commissioner  be  authorized  to  institute 
suits  in  equity  and  actions  at  law  for  the 
purpose  of  enforcing  any  cause  of  action  ex- 
isting in  favor  of  the  insurance  company  on 
account  of  subscriptions  to  its  capital  stock, 
or  on  any  other  account  whatever;  and  it 
was  further  ordered  that  he  be  authorized  to 
proceed  against  persons  against  whom  such 
cause  of  action  exists  who  reside  within  the 
state  of  Georgia,  as  well  as  against  persons 
against  whom  such  cause  of  action  exists 
who  reside  without  the  state  of  Georgia,  and 
that  he  have  all  the  power  to  enforce  the 
same  which  the  company  had,  or  which 
might  exist  in  favor  of  creditors,  etc.  In 
pursuance  of  the  power  and  authority  vested 
in  the  commissioner  by  law  and  by  the  or- 
der of  court,  suit  was  brought  against  certain 
defendants  to  collect  the  notes  given  for 
stock  subscriptions,  to  which  a  demurrer  was 
filed  by  the  defendant  McKey  and  was  over- 
ruled, as  already  stated. 

We  are  of  the  opinion  that  the  general  de- 
murrer raising  the  question  of  the  court's 
jurisdiction  of  the  defendant  was  properly 
overruled.  It  was  competent  for  the  court  to 
entertain  a  petition  brought  against  the  de- 
fendants on  the  notes  given  for  subscriptions 
to  stock,  whether  they  resided  in  Fulton 
county  or  In  some  other  county  in  the  state. 
We  are  of  the  opinion  that  this  suit  was  one 
brought  for,  and  in  the  interest  of  creditors. 
The  petition  of  the  insurance  commissioner 
which  the  order  authorizing  the  suit  as 
brought  was  passed  shows  upon  its  face  that 
the  suit  must  be  brought  in  the  iaterest  of 
creditors.  In  the  case  of  Allen  v.  Grant,  122 
Ga.  552,  50  S.  &  404,  this  court  said: 

"The  cause  of  action  is  for  the  unpaid  sub- 
scription. To  the  creditors  it  makes  no  dif- 
ference whether  the  failure  to  pay  was  the 
result  of  an  express  contract  or  the  result  of 
fraud.  If  there  could  be  difference  in  the 
rights  of  the  trustee,  it  would  seem  that  he 
ought  to  be  .more  bound  by  a  contract  than 
by  fraud.  And  if  the  contract  to  receive  less 
in  money  than  the  face  of  the  stock  will  not 
defeat  his  right  to  recover,  neither  should  it 
be  defeated  by  a  fraudulent  agreement  to  re- 


ceive less  in  property.  Compare  1  Cook  on 
Stockholders,  J  47.  with  ESlyton  Land  Co.  v. 
Birmingham  Cd.,  92  Ala.  407  [9  South.  129. 
12  Ia  B.  A.  307],  25  Am.  St  Bep.  79.  For  it 
has  long  been  held  in  this  state  that  capital 
stock  is  a  trust  fund  for  the  payment  of  debts. 
Hightower  v.  Thornton,  8  Ga.  486  [52  Am. 
Dec.  412].  The  liability  on  the  part  of  the 
stockholder  to  pay  his  subscription  in  money 
or  in  money*s  worth  arises  out  of  his  relation 
to  that  trust  fund,  and  is  imposed  by  law. 
♦  •  •  This  liability  can  be  enforced  by  the 
trustee  in  bankruptcy.  For  while  he  repre- 
sents the  corporation  in  a  sense  he  also  rep- 
resents the  creditors.  Inasnnuch  as  all  the 
subscribers  who  have  not  paid  in  full  can  be 
joined  as  defendants  in  one  suit  (Dal ton  Co.  v. 
McDaniel,  56  Ga.  195  [1] ;  Moore  v.  Bipley, 
106  Ga.  556  [32  S.  B.  647]  [1] ;  1  Cook  Corp. 
1 ,  206),  it  is  manifestly  to  their  interest,  to 
that  of  the  creditors,  and  to  that  of  the  es- 
tate, that  the  trustee  should  be  permitted  to 
be  the  plaintiff  in  that  action.  It  avoids  a 
multiplicity  of  suits.  Civil  Code,  i  39S9 
[4586J;  ccMnpare  §§  4842,  4846  [5415,  5419]. 
It  p^nnit8  the  court  to  pass  upon  the  rights 
of  tiie  several  creditors,  and  to  determine 
whether  any  are  precluded  from  the  right  to 
share  in  the  fund  when  realized.  It  also  en- 
ables the  court  in  one  action  to  have  an  ac- 
counting, to  determine  the  varying  rights  of 
each  creditor,  whether  any  of  the  subscribers 
are  insolvent,  to  mold  a  decree  accordingly, 
and  to  do  complete  equity  in  one  proceeding. 
That  the  trustee  in  bankruptcy  is  the  proper 
party  plaintiff  to  maintain  such  a  suit  against 
the  stockholders  who  made  their  subscriptions 
payable  in  specifics  was  in  terms  decided  in 
Falco  V.  Kaupisch  Co.  [42  Or.  422],  70  Par. 
286.  The  same  principle  was  in  eff^t  recog- 
nized in  Commercial  Bank  y.  Wartben.  119 
Ga.  990  [49  S.  E.  536],  even  though  it  does 
not  appear  that  the  subscription  was  payable 
in  other  than  cash." 

In  SpratUng  v.  Westbrook,  140  Qa.  625,  7» 

S.  EI  536^  it  was  held  that: 

"A  trustee  in  bankruptcy  of  an  insolvent 
corporation  may,  in  one  equitable  action,  re- 
cover from  any  number  of  the  stockholders  of 
the  corporation  their  unpaid  stock  subscrip- 
tions." 

See,  also,  in  this  connection,  Boyd  v.  Bob- 
inson,  104  Ga.  793.  31  S.  E.  29;  Brobston  v. 
Downing,  95  Ga.  505,  22  S.  E.  277;  Carlisle  v. 
Ottley,  143  Ga.  797,  85  S.  E.  1010,  L.  B.  A. 
1917C,  395,  Ann.  Cas.  1917A,  573;  Chappell  v. 
Lowe,  145  Ga.  717,  89  S.  E.  777. 

We  think  it  is  clear  that  the  reasoning  in 
the  decisions  cited,  which  allow  trustees  in 
bankruptcy  to  maintain  the  suits,  or  in  cases 
where  it  was  held  tliat  receivers  appointed 
in  cases  of  creditors'  bills  could  maintain 
such  suits,  is  applicable  upon  the  question  as 
to  the  right  of  the  insurance  commissioner, 
who  is  acting  upon  the  grounds  set  forth  In 
his  petition  and  upon  which  the  order  allow- 
ing this«8uit  was  based,  to  maintain  his  suit. 
The  collections  which  he  is  seeking  to  make, 
if  made,  will  be  for  the  benefit  of  creditora 
That  is  the  primary  object  to  be  accom- 
plished by  these  proceedings.  And  keeping 
that  in  mind,  we  see  that  this  case  cannot  be 
brought  within  the  rule  made  in  the  case  of 
Greer  y.  Jackson,  146  Ga.  376,  91  S.  E.  417. 
This  case  last  referred  to,  as  was  pointed  out 
In  the  decision,  was  not  brought  on  be- 
half of  creditors  nor  for  the  benefit  of  cred* 
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itors,  whereas  the  present  case  is  essentially 
for  the  benefit  of  creditors;  and  the  decision 
In  Greer  y.  Jackson  reaffirms  the  doctrine 
that,  where  this  is  the  case,  suit  may  be  main- 
tained to  recover  unpaid  stock  subscriptions, 
and  that  it  may  proceed  against  all  of  those 
who  have  not  paid  their  subscriptions.  It 
follows  from  what  we  have  said  that  the 
court  properly  overruled  the  demurrer  based 
upon  the  ground  of  want  of  jurisdiction  in 
the  superior  court  of  Fulton  county.  This  is 
the  controlling  question  in  this  case,  for,  with 
this  contention  settled  against  the  plaintiff 
in  error,  there  was  no  merit  in  the  remainder 
of  his  general  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(147  Qa.  621) 

EVANS  V.  ATLANTIC  NAT.  BANK  OF 

JACKSONVILLE,  FLA.,  et  al. 

(No.  347.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1018.) 

(SyUahu$  hy  the  Court,) 

1.  Attobney  and  Client  ^=»  101(1)— Settle- 
ment. 

Without  special  authority,  an  attorney  can- 
not accept  anything  in  settlement  of  his  client's 
claim  other  than  the  full  amoant  in  cash.  Civ. 
Code  1910,  f  4956 :  Kaiser  y.  Hancock,  106  Ga. 
217.  32  S.  fj.  123. 

2.  Bills  and  Notes  ^=»126  —  Debt  —  Attor- 
ney's Fees. 

Where  a  promissory  note  provides  for  the 
payment  by  the  maker  of  principal,  interest, 
and  attorney's  fees,  the  attorney's  fees  are  a 
part  of  the  principal  debt. 

3.  Attobney  and  Client  <S=»72  —  Power  of 
Attorney— Attorney's    Fees— Agreement. 

Where  a  promissory  note  is  placed  by  the 
owner  and  holder  in  the  hands  of  an  attorney 
for  collection  of  the  principal,  interest,  and  at- 
torney's fees,  and  suit  is  brought  on  the  notes 
for  these  several  items  and  judgment  taken  there- 
for, and  where  the  attorney,  without  special  au- 
thority from  his  client,  agrees  to  accept  the 
principal,  interest,  and  costs  due  on  the  note, 
such  agreement  would  not  be  binding  upon  the 
client,  nor  prevent  a  fi.  fa.  based  on  a  judgment 
predicated  on  such  notes  from  proceeding  against 
the  maker  for  attorney's  fees.  Even  if  the  at- 
torney accepted  principal,  interest,  and  costs 
on  the  fi.  fa.,  and  agreed  with  the  maker  of  the 
note  not  to  collect  the  attorney's  fees,  such 
agreement  would  raise  no  presumption  that  the 
attorney  was  authorized  by  his  client  to  make 
such  settlement.  There  was  no  allegation  to  the 
effect  that  there  was  authority  on  the  part  of 
the  client  authorizing  a  settlement  of  the  fi.  fa. 
for  les«  than  its  full  value  by  the  attorney  In 
the  present  case. 

4.  Dismissal  of  Petition. 

Applying  the  foregoing  rulings  to  the  facts 
alleged  in  the  petition,  the  court  did  not  err  in 
•nstaining  the  demurrer  and  dismissing  the  pe- 
tition. 

Error  from  Superior  Court,  Turner  Coun- 
ty; R.  Eve,  Judge. 

Action  by  J.  L.  Evans  against  the  Atlantic 
National  Bank  of  Jacksonville,  Fla.,  and 
others.  From  a  judgment  sustaining  a 
demurrer  and  dismissing  the  petition,  plain- 
tiff brings  error.    Afilrmed. 


Edwin  A.  Rogers,  of  Ashbum,  and  Jas.  B. 
Upton,  of  Sylvester,  for  plaintiff  in  error. 
John  B.  Hutcheson,  of  Jonesboro,  J.  A,  Co- 
mer, of  Ashburn,  and  A  S.  Bussey,  of  Oord- 
ele,  for  defendants  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(147  Qa.  724) 
DOUGLAS  T.  TRUST  CO.  OF  GEORGIA. 

et  al.  (No.  459.)  * 

(Supreme  Court  of  Georgia.    Feb.  22,  1918.) 

(Syllabus  hy  the  Court.) 

Amicus  CuRiiS  ^=>3— Right  to  Bring  Ebrob. 
It  is  the  general  rule  that  no  person  can 
bring  a  writ  of  error  to  reverse  a  judgment  who 
was  not  a  party  or  privy  to  the  record,  or  prej- 
udiced by  the  judgment.  The  plaintiff  in  error, 
as  amicus  curie,  has  no  right  to  except  to  the 
rulings  of  the  court  or  to  prosecute  a  writ  of 
error,  since  be  is  not  a  party  or  privy,  or  in  any 
way  aggrieved  by  the  judgment.  Accordingly, 
the  writ  of  error  is  dismissed  on  motion.  Town- 
send  T.  Davis,  1  Ga.  495,  44  Am.  Dec.  675; 
Lamar  v.  Lamar,  118  Ga.  687,  45  S.  E.  498; 
1  R.  C.  L.  1053,  1054;    2  Corpus  Juris,  1325. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   Geo.  L.  Bell,  Judge. 

Writ  of  error  by  Hamilton  Douglas,  ami- 
cus curiae,  opposed  by  the  Trust  Company 
of  Georgia,  executor,  and  others.  Writ  of 
error  dismissed. 

Douglas  &  Douglas,  of  Atlanta,  for  plain- 
tiff in  error.  ^  Brewster,  Howell  &  Hey  man, 
W.  R.  Hammond, '^J.  L.  Anderson,  and  Ander- 
son &  Rountree,  all  of  Atlanta,  for  defend- 
ants in  error. 

PER  CURIAM.  Writ  of  error  dismissed. 
All  the  Justices  concur,  except  FISH,  O.  J., 
absent  on  account  of  sickness. 


(147  Ga.  7») 

MOATE  et  al.  v.  GEORGIA  R.  &  BANKING 
CO.  et  aL    (No.  225.) 

(Supreme  Court  of  Georgia.    Feb.  25,  1918.) 

(Syllabus  hy  the  Court.) 

Sufficiency  of  EyiDEivcE--REVEBSAi<. 

The  evidence  was  sufficient  to  support  the 
verdict  for  the  defendant,  and  there  was  no  er^ 
ror  in  the  charge  to  the  jury,  or  in  the  rulings 
on  the  admissibility  of  evidence,  as  complained 
of  in  the  motion  for  new  trial,  sufficient  to  re- 
quire a  reversal. 

Error  from  Superior  Court,  Hancock  Coun^ 
ty;   J.  B.  Park,  Judge. 

Action  by  J.  M.  Moate  and  others  against 
the  Georgia  Railroad  &  Banking  0)mpany 
and  others.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

Saml.  H.  Sibley,  of  Union  Point,  for 
plaintiffs  in  error.  R.  L.  Merritt  and  Bur- 
well  &  Fleming,  all  of  Sparta,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  affirmed.  AU 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sicknesa 


^s»For  other  cases  see  same  topic  and  KBT-NUMBSR  in  all  Key-Numbered  Digests  and  Indexes 
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a47  Qa.  666) 

TURNER  ct  aL  t.  WAOB.  Sheriff.    (No.  430.)  HILTON  v,   HATNBS. 


I 


(Supreme  Court  of  Georgia.     Feb.   15,   1918.) 

(Syllabus  hv  the  Court,) 

Constitutional  Law  «=>284(1)  —  Taxation 
,^s5>44^— Due  f^ROOESS  of  Law—Tax  E}QUAir 
izATioN  Act. 
When  this  case  was  before  the  Supreme 
Court  on  a  former  occasion  (146  6a.  600,  91  S. 
E.  690)  it  was  held :  "The  sixth  section  of  the 
tax  equalization  act  (Acts  1913.  p.  123)  requires 
an  examination  of  the  returns  of  the  taxpayers 
of  the  county  by  the  board  of  county  tax  asses- 
sors, and  it  is  made  their  duty  to  assess  and 
fix  the  just  and  fair  valuation  to  be  placed  upon 
the  property  to  be  returned.  When  any  change 
is  made  in  the  valuation  of  the  property. of  a 
taxpayer  as  fixed  by  him  in  his  return,  such 
taxpayer  must  be  given  notice  of  such  change. 
If  the  taxpayer  is  dissatisfied,  he  may  demand 
an  arbitration  and  have  a  hearing  before  arbi- 
trators as  provided  in  the  act.  These  arbi- 
trators are  required  to  render  their  decision  in 
ten  days,  or  else  the  valuation  as  fixed  by  the 
county  board  shall  stand  affirmed  and  shall  be 
binding  in  the  premises.  In  Vestel  v.  Edwards, 
143  Ga.  368,  85  S.  E.  187,  section  6  of  the  act 
mentioned  above  was  attacked  as  violative  of 
the  due  process  clause  of  the  Constitution,  for 
the  reason,  among  others,  'that  the  act  requires 
the  arbitration  to  be  made  within  ten  days  from 
the  time  of  the  selection  of  the  arbitrator  of  the 
tax  assessors,  without  making  any  allowance 
for  inability  to  agree  upon  a  third  assessor  or 
arbitrator,  or  adequate  time  for  the  examina- 
tion of  properties  and  the  ascertainment  of  their 
values,  or  for  any  other  cause  that  might  inter- 
fere to  render  such  arbitration  impossible  with- 
in the  time  specified  in  tl^  act.'  It  was  held 
that  this  pai't  of  the  act  was  not  obnoxious  to 
the  due  process  clause  of  the  Constitution  of 
this  state  or  of  the  United  States.  The  princi- 
ple of  the  decision  announced  in  that  case  is 
controlling,  and  it  was  erroneous  to  grant  the 
injunction.*'  After  the  return  of  the  remittitur, 
an  amendment  to  the  petition  was  allowed,  al- 
leging that  the  failure  of  the  arbitrators  to  agree 
upon  the  yidue  of  the  property  returned  for  tax- 
ation was  not  due  to  any  fault  of  the  plaintiff, 
but  was  due  solely  to  the  fact  that  each  of  the 
arbitrators  placed  a  different  valuation  upon 
the  property,  which  was  more  than  that  at 
which  the  board  of  equalizers  had  assessed,  and 
that  as  none  of  the  arbitrators  would  recede 
from  his  estimate  of  value,  the  time  was  allowed 
to  expire  within  which  the  return  of  the  arbi- 
trators should  be  made,  and  the  assessment  by 
the  board  of  equalizers  became  final  by  opera- 
tion of  law.  The  petition  as  amended  was  dis- 
missed on  motion.  Heldt  that  under  the  deci- 
sion heretofore  cited,  that  the  sixth  section  of 
the  tax  equalization  act  is  not  repu^ant  to  the 
due  process  clause  of  the  state  and  federal  Con- 
stitutions, there  was  no  error  in  the  judgment 
dismissing  the  case  on  motion. 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  R  Thomas,  Judge. 

Action  for  injunction  by  S.  M.  Turner  and 
others,  executors,  against  J.  P.  Wade,  Sher- 
iff. Judgment  for  defendant  dismissing  the 
case,  and  plaintiffs  bring  error.    Affirmed. 

Little,  Powell,  Smith  &  Goldstein,  of  Atlan- 
ta, for  plaintiffs  in  error.  Bennet  &  Harrell, 
of  Quitman,  for  defendant  in  error. 


PER  CURIAM.     Judgment  affirmed.     All 
the  Justices  concur. 


(Supreme  Court  of  Qeorgia. 


a47  Ga.  725) 

(No.  tm 

Feb.  25»  1P1S»> 


(Syllahud  ty  the  Court,) 

1.  Ruling  on  Motion  to  Recoicmit  to  Axt* 

DITOB. 

The  motion  to  recommit  the  proceedings  to 
the  auditor  involved  a  question  of  fact  concern- 
ing which  the  court  heard  evidence ;  and  it  doe» 
not  appear  that  the  court  erred  in  overruling 
the  motion. 

2.  Appbax  and  Bbbob  ^=>960(1)— Continu- 
ance ^=>7— Motion  to  Continue  Tbiai^ — 
DiscBiETioN  of  Court— Review. 

A  motion  to  continue  the  trial  of  a  case  is 
addressed  to  the  sound  discretion  of  the  trial 
court,  and  its  judgment  thereupon  wUl  not  be 
reversed,  except  where  the  discretion  is  flagrant- 
ly abused. 

3.  Rbfebence  ^=>105  —  Auditob's  Report  — 
Exceptions— JuBT  Trial. 

On  exceptions  of  fact  to  an  auditor's  report* 
in  equity  cases,  the  court  is  not  required  to  re- 
fer the  exceptions  to  a  jury,  though  this  would 
be  required  m  cases  at  law. 

4.  Refebencb  ^=»^1()0(6)-^Exceptions  to  Au- 
ditor's Report— Hearing. 

Where  the  September  term  of  a  superior 
court  was  adjourned  until  the  11  th  day  of  I>e- 
cember,  exceptions  to  an  auditor*s  report  whicH 
had  been  filed  on  the  18th  day  of  November 
were  ripe  for  a  hearing;  and  the  court  did  not 
err  in  refusing  to  postpone  the  hearing  until 
the  following  term,  until  after  the  expiration  of 
40  days  from  the  date  of  the  filing  of  the  report. 

5.  Reference  ^=»  100(4)— Exceptions  to  Au* 
ditob's  Report— Sufficiency. 

An  exception  to  an  auditor's  report,  com* 
plaining  of  the  admission  or  exclusion  of  evi- 
dence, should  set  forth  literally  or  in  substance 
the  evidence  alleged  to  have  been  erroneously 
admitted  or  rejected. 

6.  Auditor's  Finding — Exception. 

Under  the  entire  evidence,  the  court  did  not 
err  in  overruling  the  exceptions  to  the  auditor's 
finding  that  the  plaintiff  was  not  entitled  to  re- 
cover. 

Error  from  Superior  Court,  Jeff  Davis 
County;  J.  P.  Highsmith,  Judge. 

Proceeding  by  the  State  of  Georgia,  by  its 
Attorney  General  against  the  Farmers'  State 
Bank,  in  which  F.  M.  Haynes  was  appointed 
receiver,  and  in  which  A.  P.  Hilton,  as  receiv- 
er of  the  Bank  of  Rentz,  filed  an  interventioiu 
E^om  the  overruling  of  his  exceptions  of  law 
and  fact  to  the  auditor's  report,  and  from  tbe 
denial  of  his  motions  to  recommit  and  for  a 
continuance,  etc*,  the  intervener  excepts.  Af- 
firmed. 

The  state  of  Georgia  through  its  Attorney 
General  filed  its  petition  against  the  Fanners' 
State  Bank,  a  banking  corporation  of  Hazle- 
hurst,  Jeff  Davis  county  (hereinafter  referred 
to  as  the  State  Bank),  showing  that  on  Feb- 
ruary 3,  1914,  this  corporation  placed  its 
affairs  and  assets  under  the  control  of  the 
State  Bank  examiner.  It  was  alleged  in  the 
petition  that  after  investigation  it  was  ascer- 
tained that  the  banking;  corporation  could  not 
resume  business  and  liquidate  its  indebted- 
ness. The  appointment  of  a  receiver  was 
prayed;  and  accordingly  Haynes  was  aiH 
pointed  as  receiver.    Subsequently  A.  P.  Hil<- 


^S9For  other  cases  see  ulbm  topio  and  KET'NXJMBER  in  ail  Key-Number«d  Digests  and  Indexes 
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ton,  as  reoelyer  of  the  bank  of  Rentz»  pre- 
sented his  intervention,  which  he  was  al- 
lowed to  file,  and  in  which  certain  alleged  in- 
debtedness of  the  Farmers*  State  Bank  to 
the  Bank  of  Rentz  was  shown,  it  being  evi- 
denced by  notes  (copies  of  which  were  at- 
tached to  the  intervention)  aggregating  about 
$11,000;  and  Judgment  was  prayed  for  their 
amount  They  purported  to  have  been  ex- 
ecuted in  the  name  of  the  State  Bank  by 
George  F.  Armstrong,  cashier.  The  receiver 
of  the  State  Bank  demurred  to  the  Interven- 
tioD,  and  the  demurrer  was  overruled.  By 
plea  and  answer  it  was  alleged  that  the  notes 
were  not  the  acts  of  the  State  Bank,  for  that 
George  F.  Armstrong  was  not  authorized  to 
execute  them  for  and  on  behalf  of  the  bank; 
that  they  were  without  consideration;  that 
the  Bank  of  Rentz  paid  no  consideration 
therefor,  and  the  State  Bank  had  received  no 
benefit  therefrom.  The  Issues  thus  made 
were  referred  to  an  auditor,  who  heard  the 
case,  and  on  November  13,  1916,  filed  his  re- 
port containing  his  findings  of  law  and  of 
fact,  together  with  the  evidence  taken  in  the 
case.  Within  20  days  from  the  filing  of  this 
report  the  intervener  filed  exceptions  of  law 
and  fact,  which  were  overruled.  The  inter- 
vener made  a  motion  to  recommit^  which  the 
court  denied.  He  made  a  motion  for  a  con- 
tinuance, and  this  also  was  overruled.  He 
Insisted  that  his  exceptions  of  fact  should  be 
tried  by  a  jury ;  the  court  ruled  adversely  to 
this  contention,  and,  after  the  hearing,  over- 
ruled all  of  the  exceptions  of  law  and  of 
fact.  To  these  rulings  the  intervener  except- 
ed, and  he  assigned  error  upon  the  overruling 
of  certain  specified  exceptions  to  the  audi- 
tor's report. 

R.  D.  Flynt  and  Larsen  &  Crockett,  all  of 
Dublin,  for  plaintiff  in  error.  J.  Mark  Wil- 
cox and  J.  G.  Bennett,  both  of  Hazlehurst, 
for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Upon  the  motion  to  recommit 
an  issue  of  fact  was  raised,  and  the  court 
heard  evidence  touching  the  same.  Upon  con- 
sidering the  evidence  submitted  upon  this  is- 
sue it  does  not  appear  that  the  court  erred  in 
refusing  to  recommit  for  another  hearing  by 
the  auditor. 

[2]  2.  The  motion  to  continue  was  based 
upon  the  ground  that  the  leading  counsel  was 
absent  It  was  shown  that  the  leading  coun- 
sel was  a  Judge  of  the  city  court  in  another 
county,  and  that  on  the  day  of  the  hearing  he 
was  holding  the  regular  quarterly  term  of 
that  court.  Other  retained  counsel  were  pres- 
ent and  participated  in  the  trial.  All  appli- 
cations for  continuances  are  addressed  to  the 
sound  legal  discretion  of  the  court,  and,  if  not 
expressly  provided  for,  shall  be  granted  or 
refused,  as  the  ends  of  justice  may  require. 
Civil  Code,  S  5724.  "Illness  or  absence,  from 
providential  cause,  of  counsel  where  there  is 
hut  one,   or  of  the  leading  counsel  where 


there  are  more  than  one,  shaU  be  a  sufficient 
ground  for  continuance:  Provided,  the  party 
making  the  application  will  swear  that  he 
cannot  go  safely  to  trial  without  the  services 
of  such  absent  counsel,  and  that  he  expects 
his  services  at  the  next  term,  and  that  said 
application  is  not  made  for  delay  only."  Civ- 
il Code,  §  5718.  It  does  not  appear  that  the 
court  abused  Its  discretion  in  refusing  a  con- 
tinuance. The  discretion  with  which  the 
court  is  Invested  In  such  matters  will  be  inter- 
fered with  only  in  extreme  cases.  Sealy  v. 
State,  1  Ga.  213,  44  Am.  Dec.  641;  Cotton 
States  Life  Insurance  Co.  v.  Edwards,  74 
6a.  220. 

[3]  3.  While  the  intervention  in  this  case 
showed  merely  an  alleged  indebtedness  upon 
certain  promissory  notes  and  prayed  a  Judg- 
ment for  that  amount,  nevertheless,  it  was 
an  intervention  in  a  suit  of  an  equitable  na- 
ture; the  original  petition  being  of  that 
character.  Applying  the  rule  that  the  inter- 
vener takes  the  case  as  he  finds  it,  we  are 
of  the  opinion  that  the  Issues  made  before 
the  auditor  partook  of  thenat\ireof  the  orig- 
inal case,  and  should  be  treated,  as  regards 
the  hearing,  as  a  case  in  equity;  and  that 
being  true,  the  court  was  authorized  to  dis- 
pose of  the  exceptions  of  fact  without  the 
intervention  of  a  jury.  Weed  v.  Railroad 
Co.,  119  Ga.  676,  46  S.  £3.  885;  Charleston, 
etc.,  Railway  Co.  v.  Pope,  122  Ga.  577,  50  S. 
B.  374. 

[4]  4.  The  auditor  filed  his  report  on  No- 
vember 13,  1916.  On  December  1,  1916,  the 
motion  to  recommit  was  made,  and  this  was 
overruled  on  December  11,  1916.  The  excep- 
tions both  of  law  and  fact  had  been  filed 
within  20  days  after  the  filing  of  his  report 
by  the  auditor.  The  regular  September  term 
of  the  superior  court  had  been  adjourned  to 
the  first  Monday  in  December,  1916.  But, 
as  appears  from  the  recitals  in  the  bill  of 
exceptions,  when  it  came  to  the  knowledge 
of  the  court  that  the  report  of  the  auditdr 
had  been  filed  just  20  days  prior  to  that 
time,  **it  was  ordered  by  the  judge  of  that 
court  that  the  adjourned  term  be  postponed 
until  the  second  Monday  In  December,  that 
is,  until  December  11th,  in  order  that  such 
exceptions  as  might  be  filed  in  the  matter 
could  then  be  passed  upon  by  the  court." 
The  motion  for  a  continuance  was  then  made, 
and  was  overruled.  Counsel  for  the  inter- 
vener then  insisted  that  the  exceptions  to 
the  auditor's  report  could  not  be  tried  and 
disposed  of  at  the  term  of  court  then  In  ses- 
sion, the  September  adjourned  term.  The 
court  ruled  adversely  to  this  contention,  and 
called  the  matter  up  for  hearing  and  dispos- 
ed of  it  We  are  of  the  opinion  that  it  was 
competent  for  the  court  to  rule  the  case  to 
trial  at  that  term.  There  is  no  statute  pro- 
viding in  express  terms  when  the  exceptiohs 
to^the  report  of  an  auditor  in  cases  like  this 
shall  be  heard.  But  where  the  trial  term  of 
the  main  case  Is  past,  and  the  report  of  the 
auditor  has  been  filed  20  days  before  the 
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hearing,  and  exceptions  have  been  filed,  the 
case  is  ripe  for  trial.  Ck)unsel  for  the  plain- 
tiff in  error  have  called  attention  to  section 
5136  of  the  Civil  Code,  relating  to  exceptions 
as  to  matters  not  in  the  record,  where  it  is 
provided  that  exceptions  as  to  any  matter 
not  appearing  on  the  face  of  the  record,  or 
brief  of  evidence,  or  in  the  report  itself, 
shall  be  certified  to.  be  true  by  the  auditor 
within  40  days  after  the  report  is  filed,  and 
where  provisions  are  made  for  further  steps 
in  regard  to  such  exceptions.  The  hearing 
in  the  present  case  was  had  within  40  days 
of  the  filing  of  the  report.  We  do  not 
think  that  the  provisions  of  the  Code  section 
last  referred  to  avail  counsel  for  plaintiff  in 
error  here,  as  counsel  did  not  suggest  to  the 
court  that  they  Intended  to  file  exceptions  as 
to  any  matters  not  appearing  on  tbe  face  of 
the  record,  or  move  for  a  postponement  of 
the  hearing  that  they  might  make  such  ex- 
ceptions; nor  is  it  made  to  appear  here  that 
there  are  such  exceptions.  Had  they  made 
such  a  motion,  the  overruling  of  It  would 
have  raised  a  different  question  from  that 
we  are  now  passing  upon. 

[6]  5.  There  were  numerous  exceptions  to 
the  rulings  of  the  auditor,  as  set  forth  in  his 
report,  upon  tbe  admission  and  exclusion  of 
evidence.  Many  of  these  are  not  referred  to 
in  the  brief  of  counsel  for  the  plaintiff  in 
error,  and  are  therefore  treated  as  abandon- 
ed. In  those  exceptions  which  are  referred 
to  In  the  brief  of  counsel  the  evidence  alleg- 
ed to  have  been  erroneously  admitted  or  ex- 
cluded is  not  set  forth  either  literally  or  in 
substance,  and  therefore  the  assignments  of 
error  are  Insufficient  to  raise  a  question  for 
decision.  This  has  been  expressly  ruled  In 
several  cases.  National  Bauxite  Co.  v.  Re- 
public Mining,  eta,  Co.,  146  Ga.  530,  91  S. 
E.  781. 

[6]  6.  Under  all  the  evidence  in  the  case 
the.  judge  was  authorized  to  find  against  the 
exceptions  of  fact,  and  to  sustain  the  find- 
ings of  the  auditor  to  the  effect  that  the  in- 
tervener was  not  entitled  to  recover. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent. 


(147  Ga.  636) 

COMMERCIAL  BANK   OP  ATHENS  v. 
BLASSINGAMB.     (No.  198.) 

(Supreme  Court  of  Georgia.    Feb.  15,  1918.) 

(Syllabus  by  the  Court,) 

1.  Constitutional  Law  ^=»46(2)  —  Objec- 
tions—Sufficiency. 
The  affairs  of  the  Commercial  Bank  of  Ath- 
ens, the  plaintiff  in  the  case,  were  placed  in  the 
hands  of  the  state  bank  examiner,  in  com- 
pliance with  the  provisions  of  Civil  Code  1910, 
i  2290,  which  deals  with  the  effect  of  the 
possession  of  a  bank's  affairs  and  assets  by 
the    state    bank    examiner.      After    an    audit 


of  the  assets  of  the  bank  it  was  discovered 
that  its  capital  stock  was  impaired  to  the  extent 
of  about  95  per  cent,  within  a  stated  time.  The 
directors  were  notified ;  and  at  a  stockholders' 
meeting,  of  which  all  the  stockholders  were  giv- 
en notice,  a  resolution  was  passed  assessing  each 
share  of  the  capital  stock  95  per  cent.  The  de- 
fendant, who  was  tbe  holder  of  five  shares,  as 
guardian  of  a  named  ward,  refused  to  pay  the 
assessment,  and  the  bank  brought  suit  to  recover 
that  amount. 

The  petition  was  demurred  to  upon  the 
ground,  among  others,  that  "the  Acts  of  1907,  p. 
85,  as  codified  in  Code  sections  2279-2312,  in- 
cluding section  2291,  so  far  as  they  may  be  held 
and  construed  to  be  of  force  as  against  plaintiff 
banking  corporation,  are  illegal  and  void,  and 
violative"  of  certain  specified  sections  and  pro- 
visions of  the  Constitution  of  the  state  of  Geor- 
gia and  of  the  United  States.  In  that  part  of 
the  Civil  Code  of  1910,  embraced  in  sections 
2279-2312  are  numerous  sections  of  entirely  dif- 
ferent character,  many  of  which  have  no  rela- 
tion whatever  to  the  provisions  of  the  Constitu- 
tions of  tbe  state  of  Georgia  and  of  the  Unite<l 
States,  alleged  to  be  offended;  and  consequently 
the  criticism  of  that  part  of  the  Code  "is  too 
general  to  raise  tbe  question  as  to  the  constitu- 
tionality of  any  particular  section  of  the  Code." 
Such,  in  substance,  is  the  ruling  in  the  case  of 
Rooks  V.  TindaU,  138  Ga.  863,  i6  S.  E.  378. 

2.  Banks  and  Banking  ^=»63%  —  Assess- 
ment AGAINST  Stockholdebs— Notice. 

The  ground  of  demurrer,  raising  the  point 
in  regard  to  the  notice  sent  out  to  stockholders 
for  a  meeting  to  be  held  that  an  assessment 
could  only  be  levied  where  the  notice  is  sent  out 
by  the  state  bank  examiner,  and  that  notice  sent 
by  an  assistant  bank  examiner  would  not  be 
in  compliance  with  the  law  and  would  be  ineffec- 
tive as  legal  notice  under  the  statute,  was  with- 
out merit  See  Civil  Code  1910,  §§  2282,  2283, 
relating  to  the  appointment,  powers,  and  duties 
of  the  assistant  bank  examiner. 

3.  Banks  and  Banking  ^=963^  —  Assess- 
ments—Actions against  Stockholdeb  — 
Demubreb. 

Tbe  ground  of  the  demurrer  based  upon 
the  contention  that  the  defendant  holds  the 
stock  in  a  representative  capacity  for  her  ward 
and  no  assessment  could  be  made  against  her  in 
such  capacity,  nor  could  her  ward  be  assessed 
without  leave  of  the  court  of  ordinary  duly  had 
and  obtained,  should  have  been  overruled.  The 
shares  of  stock  were  assessable  without  first 
obtaining  leave  of  the  court  of  ordinary;  and 
this  proceeding  to  compel  the  payment  of  the 
assessment  was  in  no  way  analogous  to  an  in- 
vestment of  the  estate  of  the  ward. 

4.  Grounds  of  Demurrer. 

The  petition  set  forth  a  cause  of  action; 
and  the  other  grounds  of  demurrer  not  specially 
noticed  above  are  without  merit. 

Error  from  City  Court  of  Athens;  H,  S. 
West,  Judge. 

Proceeding  by  Commercial  Bank  of  Athens 
against  N.  F.  Blassln^me,  guardian.  Judg- 
ment for  defendant,  and  plaintiff  bring)^ 
error.    Reversed. 

Blanton  Fortson,  of  Athais,  for  plaintiff 
In  error.  Walter  G.  Comett  and  S.  C.  Upson, 
both  of  Athens,  for  defendant  In  error. 

BECK,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 
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CHANDLER  ▼.  SMITH.     (No.  214.) 
(Supreme  Ck>urt  of  Georgia.    Feb.  15,  1918.) 

(Syllahii$  hv  the  Court,) 

1.  Bnxs  AND  Notes  ^=9151— Gebttficatb  op 
Deposit  —  N'egotiability  —  "Payable  to 
THE  Obdeb  or  Himself." 

An  instrument  issued  by  a  bank  and  signed 
by  its  cashier  recited  that:  "J.  A.  Chandler  has 
deposited   in   this   bank   four  thousand   dollars. 

payable  to  the  order  of  himself,  on days 

notice,  on  the  return  of  this  certificate  properly 
indorsed,  with  interest  at  the  rate  of  6  per  cent, 
per  annum  if  left  12  monUis.  Interest  to  cease 
Dec.  9th,  1912."  Held,  that  the  clause  requiring 
that  the  money  be  left  on  deposit  for  12  months, 
as  a  condition  to  the  payment  of  interest,  did 
not  render  the  paper  indefiiiite.  Hatch  v.  First 
National  Bank  of  Dexter,  94  Me.  348,  47  Atl. 
908,  80  Am.  St.  Rep.  401.  The  words,  "payable 
to  the  order  of  himself,"  are  words  of  negotia- 
bility; and,  when  considered  in  its  entirety,  the 
paper  is  negotiable.  Cohen  v.  Prater,  56  Ga. 
203;  Lynch  v.  Goldsmith,  64  Ga.  42;  Whit  well 
V.  Winslow,  134  Mass.  343. 

2.  Bills  and  Notes  ^=»190 — Cebtificate  of 
Deposit— Genebal  In doksement— Negotia- 
bility. 

An  indorsement  on  the  paper,  "For  value 
received,  I  hereby  transfer  this  certificate  to 
Mr.  J.  A.  Smith,  this  Jany.  26,  1912,"  signed  by 
J.  C.  Chandler,  though  omitting  the  words  '*or 
order"  after  the  name  of  the  transferee,  was  a 
general  indorsement,  and  did  not  restrict  the 
negotiability  of  the  paper.  Norton  on  Bills  and 
Notes  (4th  Ed.)  159,  160;  Leavitt  v.  Putnam, 
3  N.  Y.  494,  53  Am.  Dec.  322 ;  Rice  v.  Steams, 
S  Mass.  225,  3  Am.  Dec.  ;L29;  Hodges  v.  Adams, 
46  Am.  Dec.  181. 

3.  Certificate  o»  Deposit — Contract  of  In- 
dorseb. 

The  contract  of  the  indorser  was  to  pay  the 
money  to  the  indorsee  or  to  any  subsequent  in- 
dorsee, if  the  bank,  which  was  primarily  liable, 
should  fail  to  pay  according  to  the  terms  of  the 
paper.    Civ.  Code  1910,  §  4279. 

4.  Banks  and  Banking  ^=»152— Certificate 
OF  Deposit— Payment. 

On  its  face  the  paper  is  not  due  until  it  Is 
returned  to  the  bank,  properly  indorsed,  and 
payment  thereof  is  actually  demanded.  Hill- 
singer  V.  Georgia  Railroad,  etc.,  Co.,  108  Ga. 
357,  33  S.  E.  985,  75  Am.  St  Rep.  42 ;  Baxley 
Banking  Co.  v.  Gaskins,  145  Ga.  508,  89  S.  K 
516. 

5.  Bills  and  Notes  ^=»497(1)  -—  Certificatb 
OF  Deposit— Holder  in  Good  Faith. 

In  a  suit  by  a  holder  of  the  paper  as  remote 
indorsee  against  the  first  indorser,  the  holder  is 
presumed  to  be  such  bona  fide  and  for  'value; 
and  if  neither  fact  is  negatived,  the  jplaintif?  will 
not  be  affected  by  any  equities  between  the 
prior  indorsers.     Civ.  Code  1910,  {  4288. 

6.  Bills  and  Notes  ^==>538(4) — Certifioatb 
OF  Deposit— Collection— Statute. 

"The  holder  of  a  note  as  collateral  security 
for  a  debt  stands  upon  the  same  footing  as  the 
purchaser."  Civ.  Code  1910,  §  4289.  The  un- 
contradicted evidence  shows  that  the  plaintiff  as 
administratrix  was  the  holder  of  the  paper  as 
collateral  security  for  a  debt  owed  by  the  imme- 
diate indorser  to  the  estate  upon  which  she  was 
administratrix;  and  there  was  no  error  in  re- 
fusing to  charge  the  jury  on  the  basis  that  she 
was  a  mere  collecting  agent  of  the  indorser. 

7.  Bills  and  Notes  ^=»369 — Certificate  of 
Deposit— Rights  of  Holder. 

In  such  a  suit,  where  it  appeared  that  the 
plaintiff  was  the  holder  of  the  note  for  value, 
saving  received  it  from  her  immediate  indorser 
after  demand  had  been  made  upon  the  bank  for 


payment  by  the  payee,  the  plaintiff  was  unaffect- 
ed by  a  parol  agreement  between  the  payee  namr 
ed  in  the  paper  and  his  immediate  indorsee, 
whereby  such  payee  should  not  be  liable  upon 
the  paper  if  the  bank  should  fail  to  pay  it,  there 
being  no  evidence  tending  to  show  notice  to  the 
plaintiff  of  such  agreement,  or  of  the  fact  that 
a  demand  had  been  made  for  payment  and  re- 
fused. 

8.  Refusal  of  New  Trial. 

Applying  the  foregoing  rulings  to  the  case, 
there  was  no  error  in  refusing  a  new  trial 

Error  from  Superior  Court,  Clarke  County ; 
C.  H.  Brand,  Juage. 

Action  by  Mrs.  Rus  A.  Smith  against  J.  A. 
Chandler.  Judgment  for  plaintiJBP,  and  de- 
fendant brings  error.    Affirmed. 

W.  W.  Armistead,  of  Crawford,  and 
Shackelford  &  Meadow  and  Horace  &  Frank 
Holden,  ail  of  Athens,  for  plaintiff  in  error. 
H.  C.  Tuck,  Thos.  F.  Green,  and  Erwln,  Ruck- 
er  &  Erwin,  all  of  Athens,  for  defendant  }n 
error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 

*^=='='=  (147  Oa.  660) 

CROZIER  et  al.  v.  OSBORNE.     (No.  330.) 
(Supreme  Court  of  Georgia.    Feb.  16,  1918.) 

(Sylldhua  hy  the  Court.) 

Tehforart  Receivership  —  Interlocutory 
Injunction. 
Under  the  pleadings  and  the  evidence  in  this 
case  and  the  law  applicable  thereto,  the  trial 
judge  did  not  abuse  his  discretion  in  appointing 
a  temporary  receiver  and  granting  an  interlocu- 
tory injunction.  The  case  differs  upon  its  facts 
from  Sumner  v.  Bell,  118  Ga.  240,  44  S.  E. 
973. 

Error  from  Superior  C5ourt>  Wilcox  Coun- 
ty;  D.  A.  R.  Crum,  Judge. 

Action  by  Essie  Osborne  against  R.  B. 
Crozier  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

M.  B.  Cannon,  of  Abbeville,  for  plalntlfls 
in  error,  L.  L.  Davis  and  Max  E.  Land, 
both  of  Cordele,  for  defendant  in  error. 


PER  CURIAM.     Judgment  affirmed, 
the  Justices  concur. 


All 


(147  Oa.  682) 
SMITH  ▼.  STATE.     (No.  366.) 
(Supreme  Court  of  Georgia.    Feb.  16,  1918.) 

(Syllabus  by  the  Court.) 

HoiaciDB  <8=»244(2),  309(4)— Evidence— Selt- 
Defenset— Assault  bt   Deceased— Volun- 
TABY  Manslaughteb— Instruction. 
On  the  trial  of  one  charged  with  murder 
there  was  evidence  tending  to  show  the  com- 
mission of  that  offense  without  mitigation.    The 
statement  of  the  accused  to  the  jury  on  the  trial 
was  to  the  effect  that  the  deceased  had  recently 
threatened  the  life  of  the  accused;   that  on  the 
day  of  the  homicide  the  accused  was  riding  a 
mule  and  carrying  a  gun;    that  he  was  met  by 
the  deceased,  who  "halted"  him;    that  he  did 
not  stop,  and  was  again  commanded  to  stop; 
that,  believing  that  the  deceased  had  "something 
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in  his  pocket"  with  which  to  shoot,  he  stopped. 
The  statement  thus  expressed  what  then  ensued: 
**1  was  so  sure  he  would  shoot  me  in  the  back 
I  stopped,  and  "when  I  stopped  I  got  off  on  the 
right-hand  '  side  of  the  mule,  and  when  I  got 
down  there  on  the  right-band  side  of  the  mule 
he  started  around,  and  I  backed  around  the 
mule.  I  thought  ne  might  have  a  pistol,  but 
when  I  looked  he  had  his  knife  and  started  to 
me,  and  I  told  him  not  to  come  to  me,  and  he 
kept  coming,  and  I  got  back,  and  he  said  he  was 
goin^  to  cut  my  damn  heart,  and  I  fell  back 
against  the  mule  and  shot,  and  when  I  shot  I 
went  right  back  to  old  man  Richmond  and  put 
up  the  mule  and  come  back  down  to  Mr.  Pol- 
lard and  give  up."  There  was  no  eyewitness 
to  the  rencounter.  There  was  testimony  of 
several  witnesses  to  the  effect  that  soon  after 
the  homicide  the  knife  of  the  deceased  was 
found  opeUf  some  of  the  witnesses  testifying 
that  it  was  on  the  ground  by  the  body,  and 
others  that  it  was  in  his  hand  in  his  pocket. 
Held: 

(a)  The  statement  and  evidence  just  recited, 
if  ^true,  were  sufficient  to  authorize  the  jury  to 
find  the  commission  of  an  assault  by  the  deceas- 
ed upon  accused.  Thomas  v.  State,  99  Ga.  38, 
26  S.  B.  748  (2);  Rutherford  v.  State,  5  Ga.  App. 
482,  63  S.  E.  570.  And  the  jury  might  have 
found  that  the  assault  was  not  felonious,  and, 
being  so,  that  killing  to  prevent  its  perpetra- 
tion would  be  voluntary  manslaughter.  Tanner 
V.  State,  145  Ga.  71,  88  S.  E.  554:  Northfoot 
V.  State,  142  Ga.  714,  83  S.  E.  655. 

(b)  It  follows  that  the  court  errod  in  so  in- 
structing the  jury  as  to  exclude  from-  their  con- 
sideration the  theory  of  voluntary  manslaughter, 
presented  by  the  prisoner's  statement  and  the 
evidence  above  "referred  to,  when  the  jury  was 
charged  to  the  effect  that  they  could  find  only 
one  of  two  verdicts,  namely,  one  guilty  of  mur- 
der, and  the  other  not  guilty.  Any  statement  in 
the  decision  in  the  case  of  Cargile  v.  State,  136 
Ga.  55,  70  S.  E.  873  (only,  five  justices  partici- 
pating), to  the  effect  that  the  judge  properly 
excluded  from  consideration  of  the  jury  the 
question  of  voluntary  manslaughter  where  that 
theory  was  presented  solely  by  the  statement  of 
the  prisoner,  is  not  binding,  and  is  disapproved. 

Gilbert,  J.,  dissenting. 

Error  from  Superior  Court,  Columbia  Coun- 
ty;  H.  C.  Hammond,  Judge. 

Wesley  Smith  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

John  T.  West,  of  Thorn-son,  for  plaintiff 
In  error.  A.  L.  Franklin,  Sol.  Gen.,  of  Au- 
gusta, Jno.  M.  Graham,  of  Atlanta,  Clifford 
Walker,  Atty.  Gen.,  of  Monroe,  and  M.  O. 
Bcnnet,  of  Atlanta,  for  the  State. 

FISH,  O.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  GILBERT,  J.,  dis- 
senting. 

a^  QtL  622) 
BTRD  et  al.  ▼.  OLMSTEAD.     (No.  357.) 
(Supreme  Court  of  Georgia.    Feb.  18,  1918.) 

fSyllahug  by  the  Court,) 

Appeal  and  Error  <@:=>802(3),  671(2)— Brief 
OF  Evidence— Documents  —  Assignments 
OF  Error— Exclusion  of  Evidence. 
The  evidence  did  not  authorize  the  court  to 

direct  a  verdict  in  behalf  of  the  plaintiff  for 

the  land  in  dispute. 

(a)  Documents  not  included  in  the  approved 
hrief  of  evidence,  nor  referred  to  therein  and 
attached  as  exhibits,  cannot  be  considered. 

(b)  There    was    no    sufilcient    assignment    of  I 


error  on  the  ruling  of  the  coart  in  ezduding 
evidence;  the  evidence  excluded  not  having  been 
set  out  in  the  motion  for  a  new  trial,  nor  at- 
tached thereto  as  an  exhibit. 

Error  from  Superior  Court,  Liberty  Omn- 
ty ;  W.  W.  Sheppard,  Jud^e. 

Action  by  O.  J.  Olmstead  against  Rena 
Byrd  and  others.  Judgment  for  plaintUf 
upon  a  directed  verdict,  and  defendants  bring 
error.    Reversed. 

B.  A.  Way  and  O.  C.  Darsey,  both  of 
Hlnesville,  for  plaintiffs  1a  error.  *J.  B. 
Brewton,  of  Hlnesville,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur. 


(Xil  Oa.  618) 

FAT  et  al.  v.  BURTON  et  aL    (No.  296.) 
(Supreme  Court  of  Georgia.    Feb.  15,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Intebpleadeb  ^=»23— Sufficiengt  of  Pe- 
tition—Statute. 

The  allegations  in  a  petition  filed  by  the  ad- 
ministrators of  an  estate,  to  the  effect  that  the 
decedent  died  intestate,  leaving  neither  widow 
nor  children ;  that  certain  named  persons,  rep- 
resenting themselves  to  be  the  brothers  and  sla- 
ters and  representatives  of  brothers  and  sisters, 
and  the  nearest  blood  relatives  of  the  intestate, 
are  claiming  the  whole  of  the  estate  as  heirs  at 
law,  and  have  instituted  a  suit  against  the  ad- 
ministrators to  compel  settlement  of  the  estate; 
that  another  named  person  is  claiming  the  whole 
of  the  estate  by  virtue  of  a  contract  to  adopt 
her,  made  by  the  intestate  in  his  lifetime,  fully 
performed  by  the  claimant  on  her  part,  and  a 
particular  note  belonging  to  the  estate  under 
an  executed  parol  gift  by  the  intestate  in  his 
lifetime;  that  petitioners  have  no  interest  in 
the  estate  other  than  as  administrators;  that 
they  are  ready  to  distribute  the  estate;  and 
that  the  conflicting  claims  of  the  respecting 
claimants  are  of  such  character  as  to  render  it 
doubtful  and  dangerous  for  the  administrators  to 
act— are  sufficient,  as  against  general  demurrer, 
to  sustain  the  petition  and  authorize  an  injunc- 
tion and  an  order  to  interplead.  Civil  Code 
1910,  §  5471 ;  Burton  v.  Block,  32  Ga.  53 ;  Ses- 
sions  V.  Mansfield,  38  Qa.  Supp.  10;  Franklin  ▼. 
Southern  Railway  Co.,  119  Ga.  855,  47  S.  E. 
344 ;  Western  &  Atlantic  Railroad  Co.  v.  Union 
Investment  Co.,  128  Ga.  74,  57  S.  E.  100. 

2.  Appeal  and  Ebbob  «=»1040(16)— Dehxtb- 

BEB— RXJUNO— RkVKBSAL, 

To  the  response  made  by  defendant  in  et- 
TOT,  who  claimed  the  estate  under  a  contract 
alleged  to  have  been  made  by  the  intestate  to 
adopt  her,  the  plaintiffs  in  error,  nearest  blood 
relatives  of  the  intestate,  demurred.  The  de- 
murrer was  overruled.  Subsequently  to  the 
overruling  of  the  demurrer,  the  defendant  in  er- 
ror by  amendment,  which  was  properly  allowed, 
so  perfected  her  answer  as  to  meet  the  grounds 
of  the  demurrer.  Held,  that  the  judgment  on  the 
demurrer  will  not  be  reversed.  Fidelity  &  De- 
posit Co.  V.  Nisbet,  119  Ga.  316,  46  S.  E.  444. 

3.  Charitable  Institutions  —  Adoption  of 
Child. 

A  charitable  institution  f6r  the  custody  and 
care  of  orphan  children,  incorporated  under  laws 
of  Georgia,  may  by  contract  let  out  for  adoption 
a  child  legally  committed  to  its  charge  or  law- 
fully in  its  custody.  Such  power  is  inherent  in 
the  corporation.    CivU  Code  1910,  f  284a 
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4.  Evidi:j9CB  ^s^ISI-^Secondabt  Eyidbncb— 
Predicate— Execution  of  Writing. 

The  execution  of  a  writing  must  be  shown 
before  such  writing,  or,  in  the  event  of  its  loss, 
evidence  of  its  contents,  can  be  received  in  evi- 
dence. The  execution  of  a  written  instrument 
may  be  shown  by  circumstantial  as  well  as  direct 
evidence.  Proctor  &  Gamble  Co.  v.  Blakely  Oil 
Co.,  128  Ga.  606,  57  S.  E.  879  (3) ;  14  Enc.  Ev. 
750;  17  Cyc.  463.  Applying  the  foregoing,  the 
facts  and  circumstances  in  the  record  were  suffi- 
cient to  authorize  the  jury  to  find  that  the  ap- 
f)lication  upon  which  the  defendant  in  error  was 
et  out  by  the  orphans*  home  was  executed  by 
the  intestate.  The  court  did  not  err  in  admit- 
ting in  evidence  the  contents  of  the  application, 
the  loss  of  the  original  having  been  shown,  under 
proper  instructions. 

(a)  The  contract  under  which  defendant  in  er- 
ror was  received  in  the  orphans'  home  was  like- 
wise properly  admitted  in  evidence. 

5.  Assignments  of  Ebbob— Admission  of  Ev- 
idence. 

The  other  assignments  of  error,  based  upon 
the  admission  of  evidence,  are  not  such  as  to 
require  a  reversal  of  the  judgment  overruling  the 
motion  for  new  trial. 

6.  Tbial  ^=>2G0(1)— Re^juested  Instbtjctionb 
—Given  Instbuctions. 

The  evidence  authorized  the  verdict;  and 
the  charge  of  the  court  as  a  whole  fully  and 
fairlv  submitted  to  the  jury  the  controlling  issues 
iu  the  case.  Some  of  the  expressions  in  the 
several  excerpts  from  the  charge  excepted  to 
were  inapt;  but,  the  whole  charge  considered, 
none  of  the  assignments  of  error  based  upon  the 
chai*ge  of  the  court  require  a  reversal.  The  re- 
quests to  charge  were  covered  by  the  general 
charge. 

Atkinson,  J.,  dissenting  as  to  fourth  and  sixth 
headnotes. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  between  Betsy  Fay  and  others 
and  M.  W.  Burton  and  olhers.  Judgment 
Xor  the  latter,  and  thet  former  bring  error. 
Affirmed. 

Harris  &  Harris  and  F.  W.  Gopeland,  all 
oC  Home,  for  plaintiffs  In  error.  C.  A.  Tbom- 
well,  Maddox  &  Doyal  and  Denny  &  Wright, 
all  of  Rome,  for  defendants  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except 

ATKINSON,  J.,  who  dissents  in  so  far 
as  it  is  held  that  the  evidence  was  sufficient 
to  show  execution  of  the  paper  referred  to 
In  the  fourth  headnote,  and  that  it  was  suf- 
ficient to  support  the  verdict  for  the  plain- 
tiff. 


(147  Ga.  730) 
ROSENKRANTZ  ▼.  CHATTAHOOCHEE 
BRICK  CO.  et  al.  (No.  313.) 

(Supreme  Court  of  Georgia.    Feb.  25,  1918.) 

(SyllahuB  ty  the  Court) 

1.  Specifio  Pbbfobkance  ^=»12— Contbact— 
Continuous  Duties. 
This  was  a  petition  to  enforce  specific  per- 
formance of  a  voting  trust  or  pooling  agree- 
ment between  a  majority  stockholder  and  mi- 
nority stockholders  in  a  private  trading  and 
manufacturing  corporation,  exercising  no  public 
function  whatever.  The  petition  was  by  a  mi- 
nority stockholder  against  the  other  parties  to 


the  agreement  and  the  corporation.  The  allega- 
tions thereof  recited  the  historv  of  the  corpora^ 
tiozi,  averred  a  sufficient  consideration  for  the 
contract,  and  set  out  at  length  the  agreement, 
the  material  provisions  of  which  were:  The  par- 
ties, all  of  toe  family  of  the  majority  holder 
except  one  of  his  associates  in  business,  who 
held  only  one  share  of  the  stock,  agreed  to  vote 
the  stock  then  held  by  each,  or  tnereafter  ac- 
quired by  any  of  the  parties,  at  all  corporate 
meetings  as  a  unit  for  the  period  of  45  years 
from  the  date  of  the  agreement,  to  wit,  July  11, 
1900.  To  effect  this  end  the  stock  was  to  be 
deposited  with  the  majority  stockholder  as  trus- 
tee (with  the  power  in  the  owners  to  draw  the 
diviaends),  to  be  b^r  htm  voted  during  the  term 
of  the  contract,  subject  to  certain  conditions  and 
limitations,  as  follows:  During  the  life  of  the 
trustee  the  stock  should  be  voted  annually  for 
such  person,  a  stockholder,  as  should  be  nam^ 
by  the  trustee  for  president;  for  a  designated 
son  of  the  trustee,  a  minority  stockhoider,  for 
vice  president,  and,  in  the  event  of  the  death  of 
the  son  during  the  life  of  the  trustee,  for  his 
wife  (the  petitioner)  for  vice  president  (it  being 
agreed  that  she  was  fully  competent  to  discharge 
the  duties  of  that  office);  in  the  event  of  the 
death  of  the  trustee,  the  stock  was  to  be  voted 
by  his  successor,  for  whom  provision  was  made 
in  the  agreement,  for  his  son  above  named,  for 
president^  and  for  another  son  of  the  trustee  for 
vice  president ;  in  the  event  of  the  death  of  the 
son  nrst  referred  to,  then  for  the  second-named 
son  as  president,  and  for  certain  persons  as 
directors  of  the  corporation,  if  then  in  life  and 
competent  to  discharge  the  duties  of  said  office. 
The  stocl^  was  to  be  so  voted  as  to  authorize  the 
payment  to  the  president  and  vice  president  of 
a  salary  of  $3,000  each  per  annum,  to  be  paid 
out  of  the  net  earnings  of  the  corporation,  and 
not  otherwise;  to  be  voted  against  any  increase 
of  these  salaries  during  the  term  of  the  agree- 
ment, the  creation  of  any  new  salaried  office,  any 
increase  of  the  capital  stock  of  the  corporation, 
and  any  sale  or  incumbrance  of  the  corporate 
business  or  franchise,  without  the  consent  in 
writing  of  all  parties  to  the  agreemenL  The 
stock  was  not  to  be  withdrawn  from  the  agree- 
ment unless  by  a  like  unanimous  consent  of  the 
parties,  and  no  stock  should  be  sold,  transferred, 
or  hypothecated  to  any  person  not  a  party  to  tbe 
agreement,  unless  it  should  be  first  offered  to 
every  other  party  to  the  agreement,  with  a  pro- 
vision to  fix  by  arbitration  the  value  of  the  stock 
in  case  of  disagreement  as  to  its  value.  If  any 
stock  should  be  sold  to  any  person  not  a  party 
to  the  agreement,  such  stock  should  at  once 
pass  out  from  the  agreement. .  In  the  event  of 
the  death  of  the  petitioner,  leaving  neither  the 
son  of  the  trustee,  nor  children  by  him,  her  stock 
should  be  withdrawn  from  the  agreement  and 
delivered  to  the  representatives  of  her  estate. 
Any  stock  subsequently  purchased  or  acquired 
by  any  of  the  parties  should  at  once,  and  with- 
out more,  become  subject  to  the  agreement  Any 
disagreement  among  the  heirs  of  the  trustee 
touching  the  selection  of  his  successor,  the  elec- 
tion of  officers,  in  the  event  the  provisions  made 
in  the  agreement  should  fail,  the  meaning  of  the 
contract  or  an^  provision  thereof,  should  be  sub- 
mitted to  arbitration.  During  the  life  of  .the 
trustee  the  contract  might  be  altered  in  any 
respect  bv  the  consent  in  writing  of  the  trustee, 
his  son  £rst  named,  and  petitioner,  and  in  the 
event  of  the  death  of  the  trustee,  by  like  consent 
of  all  parties  thereto  then  living.  The  contract 
stipulated  that  it  was  made  for  the  good  of  the 
stockholders  and  the  corporation,  and  to  con- 
tinue the  existing  wise,  conservative,  and  eco- 
nomical management  of  the  corporation,  and  to 
preserve  the  corporation  from  manipulators  and 
wreckers.  In  the  petition  it  was  alleged  that 
after  the  execution  of  the  contract  and  long  be* 
fore  its  breach  the  petitioner  became  the  owner 
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of  all  the  outstandinfir  stock  not  originally  as- 
senting to  the  agreement;  that  every  share  of 
stock  had  in  fact  assented  to  it;  that  upon  the 
death  of  petitioner's  former  husband,  who  died 
upon  a  date  named,  the  right  to  vote  the  stock, 
and  to  cause  the  same  to  be  voted,  for  herself,  or 
for  such  person  as  she  might  designate,  for  vice- 
president  of  the  corporation,  under  the  agree- 
ment, vested  in  petitioner,  the  majority  stock- 
holder and  trustee  being  yet  in  life.  A  breach 
of  the  contract  was  averred,  and  the  consequent 
loss  to  petitioner  of  the  salary  to  which  she  was 
entitled  under  the  contract.  The  specific  prayer 
of  the  petition  was  "for  a  decree  which  shall  de- 
clare the  said  agreement  *  *  *  a  valid  and 
legal  agreement,  binding  upon  all  the  parties 
thereto,  and  which  shall  declare  your  petitioner's 
right  thereupon  to  be  the  vice  president  of  said 
com][>any  or  to  designate  another  as  such  vice 
president,  with  the  right  to  perform  the  duties 
of  said  office,  and  with  the  right  to  have  and 
receive  the  salary  Incident  to  said  office  as  and 
from  the  2d  day  of  July,  1914,"  the  date  of  the 
alleged  breach  of  the  contract.  There  was  also 
a  prayer  for  such  other  and  further  relief  as 
was  proper  in  the  premises.  The  defendant  de- 
murred generally,  insisting  chiefly  upon  the  fol- 
lowing grounds  of  demurrer:  (a)  The  petition 
set  forth  no  cause  of  action ;  (b)  the  contract 
was  without  consideration;  (c)  the  petitioner, 
having  remarried,  is  not  entitled  to  the  benefits 
of  the  contract;  (d)  the  contract  is  contrary  to 
public  policy  and  void.  The  petition  was  dis- 
missed upon  the  last-montioncd  ground.  Held: 
A  court  of  equity  will  not  decree  specific  per- 
formance of  a  contract  which  requires  the  dis- 
charge of  continuous  duties  over  a  long  period 
of  time,  in  order  to  compel  obedience  to  its  de- 
crees. See  Edwards  v.  Milledgeville  Water  Co., 
116  Ga,  201,  203,  42  S.  E.  417;  Greer  v.  Pope, 
140  Ga.  743, 79  S.  E.  846  (2). 

2.  Specific  Pebfobmance  ^=»114(1),  126(3)— 
Contract— Petition— Relief. 
The  petition  properlv  construed,  in  the  opin- 
ion of  the  majority  of  the  court,  is  one  for  spe- 
cific performance  of  the  contract  only ;  and  the 
plaintiff  is  not  entitled,  under  the  prayers  for 
general  relief,  to  any  relief  which  is  not  con- 
sistent with  the  case  made  by  the  petition  and 
jormane  to  its  prayer  for  specific  performance. 
Hairalson  v.  Carson,  111  Ga.  57.  36  S.  E.  319; 
White  v.  Sikes,  129  Ga.  508,  59  S.  E.  228,  121 
Am.  St.  Rep.  228.  The  majority  are  therefore 
uf  the  opinion  that  the  court  did  not  err  in  dis- 
missing the  petition  upon  general  demurrer, 
and  that  it  is  unnecessary  to  consider  and  de- 
cide the  question  of  the  validity  of  the  contract 

Hill  and  George,  JJ.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  li.  Bell,  Judge. 

Action  by  Rebie  Rosenkrantz  against  the 
Cbattaboodiee  Brick  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
errbr.    Affirmed. 

King  &  Spalding  and  Y.  A.  Batchelor,  all 
of  Atlanta,  for  plaintiff  in  error.  Brewster, 
Howell  &  Heyman,  of  Atlanta,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J., 
absent,  and  HILL  and  GEORGE,  JJ.,  dissent- 
ing. 

HILL  and  GEORGE,  JJ.,  are  of  the  opin- 
ion that  the  allegations  and  prayers  are  suf- 
ficient to  sustain  the  petition  as  an  action  at 
law  for  damages  for  the  breach  of  the  con- , 


tract,  that  it  should  be  decided  that  the  con- 
tract is  legal  and  binding  upon  the  parties 
thereto,  and  that  plaintiff  is  entitled  to  main- 
tain the  action  as  one  at  law  for  the  recov- 
ery of  damages. 


(147  Ga.  787) 
SCROGGS  et  al.  v.  STATE.    (No.  384.) 
(Supreme  Court  of  Georgia.    Feb.  25,  1918.) 

(Spllabua  by  the  Court.) 

1.  Crtminal  Law  ^=>552(3)  —  Weight  and 
sufficienct  of  bvidexxce— clbcumstan- 
TiAL  Evidence. 
Four  persons  were  jointly  indicted  and  tried 
for  the  murder  of  Joe  Cash.  From  the  evidence 
and  the  prisoners'  statements  the  following  ap- 
peared: The  defendants  were  employed  as  work- 
men on  a  certain  fruit  farm.  Scroggs,  one  of  the 
defendants,  resided  on  the  farm.  A  path  led 
from  his  house  down  the  hill  to  the  spring. 
Near  the  spring  was  a  "cook  house."  On  one 
side  of  the  path  the  land  was  deared  and  on 
the  other  it  was  in  woods.  For  some  time 
depredations  had  been  committed  on  the  farm, 
and  late  in  an  afternoon  during  the  mouth  of 
January  iVorley  and  his  son  Will  were  discov- 
ered at  the  "cook  house"  carrying  off  certain 
barrels,  both  having  gun&  Worley  was  ar- 
rested and  carried  to  the  office  of  the  manager  of 
the  farm,  but  Will  succeeded  in  getting  away. 
The  defendants  were  instructed  by  the  superin- 
tendent to  go  down  there  and  protect  the  prop- 
erty. They  gathered  at  Scroggs'  house,  and  be- 
tween 8  and  9  o'clock  at  night  one  of  them  by 
the  moonlight  discovered  a  man  whom  they  did 
not  recognize  coming  out  of  the  "cook  house.'* 
The  man  turned  water  out  of  a  barrel  and  put 
it  on  his  shoulder  and  started  down  the  branch. 
The  defendants  called  to  him  and  asked  what  he 
was  going  to  do  with  the  barrel.  The  man 
threw  down   the  barrel  and   proceeded  up   the 

Eath  toward  the  defendants  with  his  gun  in  his 
and,  and  when  35  or  40  yards  away  exclaimed 
with  an  oath  that  he  would  kill  them  if  he  could. 
The  defendants,  thinking  they  were  about  to  be 
shot,  fire<1  at  him,  their  guns  ranging  down  the 
path.  The  man  had  on  a  white  shirt,  and  was 
seen  to  jump  across  the  path  and  run  up  the 
hill  into  the  woods.  The  defendants  went  in 
the  direction  the  man  had  gone,  and,  after  hav- 
ing gone  a  short  distance  into  the  woods,  dis- 
covered Joe  Cash,  who  had  been  mortally  wound- 
ed by  shot  from  a  gun,  and  who  died  shortly 
afterward.  Upon  examination  the  bushes  and 
weeds  down  the  path  showed  the  range  of  shots 
proceeding  from  the  direction  in  which  the  de- 
fendants stood  when  they  fired.  The  place 
where  Joe  Cash  was  found  was  out  of  this  range, 
and  the  bushes  and  weeds  near  by  him  also 
showed  the  range  of  shots  proceeding  from  an- 
other direction  from  that  where  the  defendants 
stood  when  they  shot  Blood  was  also  discov- 
ered on  the  leaves,  and  near  Gash  was  an  in- 
denture in  the  ground  and  leaves,  indicating  that 
somebody  or  something  had  been  lying  there  for 
quite  a  while.  Cash  did  not  explain  his  pres- 
ence, or  why  he  was  shot,  or  who  shot  him. 
It  appeared  that  he  was  a  feeble  old  man.  and 
during  the  afternoon  of  the  homicide  had  left 
his  home  to  go  to  his  daughter's,  who  lived  about 
7  miles  away,  and  the  path  above  described  was 
along  a  nearer  route  which  he  could  take  in 
making  his  journey.  He  was  a  stranger  in  the 
community,  and  was  unknown  by  the  defendants. 
He  had  on  a  sweater  and  a  striped  shirt,  and 
did  not  have  a  gun.  Held,  that  there  was  direct 
evidence  to  the  effect  that  the  defendants  shot 
at  a  man  with  guns,  and  that  Joe  Gash  was 
killed  by  being  shot  with  a  gun;  but  whether 
he  was  slain  by  the  defendants  depended  wholly 
upon   circumstantial   evidence.     Accordingly  it 
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was  erroneous  to  refuse  a  timely  written  r^ 
quest  to  charge  the  jury  as  follows:  '*This  case 
depends  upon  circumstantial  evidence;  and  be- 
fore the  jury  would  be  authorized  to  convict, 
they  must  not  only  be  satisfied  to  a  moral  and 
rcasouable  certainty  and  beyond  a  reasonable 
doubt  of  the  defendant's  guilt,  but  they  must  go 
cue  step  further:  The  evidence  must  have  the 
effect  of  excluding  every  other  reasonable  hy- 
pothesis in  the  case,  save  that  of  the  defendant's 
guilt,  before  they  would  be  authorized  to  con- 
vict," Weaver  v.  State,  135  Ga.  317,  69  S. 
E.  488 ;  McLeroy  v.  State,  125  Ga.  240,  54  S. 
E.  125. 

2.  Otheb    Gb6unds    of    Motion    fob    New 
Trial. 

Other  grounds  of  the  motion  for  new  trials 
in  so  far  as  they  are  sufficient  to  present  any 
question  for  decision,  which  complain  of  rul- 
ings on  the  admissibility  of  evidence,  and  of 
the  refusal  of  requests  to  charge,  and  of  omis- 
sions to  charge,  when  considered  in  the  light  qf 
the  evidence  bnd  the  entire  charge  given,  show 
no  ground  for  a  reversal. 

3.  Criminal  Law  ^=s>830— Instbuctions— Re- 

FrSAL. 

The  requests  to  charge  upon  the  subject  of 
voluntary  manslaughter  were  not  perfect  in 
themselves,  and  the  refusal  of  them  is  not  ground 
for  the  grant  of  a  new  trial.  The  assignments 
of  error  upon  the  omission  of  the  judge  to  charge 
upon  the  subject  of  voluntary  manslaughter  are 
not  sufficient  to  raise  the  question  as  to  wheth- 
er or  not  voluntary  manslaughter  was  involved 
in  the  case. 

Error  from  Superior  Court,  Habersham 
County;   J.  B.  Jones,  Judge. 

Ilarley  Scroggs  and  others  were  convicted 
of  bomicide,  and  they  bring  error.    Reversed. 

J.  J.  &  Sam  Kimzey,  of  Cornelia,  and  J.  C. 
Edwards  &  Sons,  of  Clarkesvllle,  for  plain- 
tiffs In  error.  Robt  McMillan,  Sol.  Gen.,  of 
Clarkesvllle,  and  Clifford  Walker,  Atty.  Gen., 
and  M.  C.  Bennet,  Asat  Atty.  Gen.,  for  the 
State. 

FISH,  C.  J.  Judgment  reversed.  AU  the 
Justices  concur. 


(147  Ga:  m) 

CANUET  et  al.  v.  TOWN  OF  GUYTON  et  al. 

(No.  450.) 

(Supreme  Court  of   Georgia.     Feb.   15,   1918.) 

(Bylldbua  "by  the  Court,) 

"L  Municipal  Cobporations  ®=»956(2)— Tax- 
ation—Legality. 
Under  its  charter  the  town  of  Guyton  is  not 
authorized  to  levy  a  tax  in  excess  of  five  mills 
on  the  dollar.  Acts  1914.  p.  916.  Therefore  a 
levy  of  ten  mills  was  ultra  vires  and  illegal. 
Albany  Bottling  Co.  v.  Watson,  103  Ga.  503(1), 
504.  30  S.  E.  270. 

2.  Municipal  Tax. 

It  does  not  appear  that  it  would  require  a 
levy  of  a  tax  exceeding  five  mills  to  provide  for 
interest  and  a  sinking  fund  to  meet  .the  obliga- 
tions imposed  by  the  outstanding  municipal 
bonds.  No  ruling  is  made  at  this  time  as  to 
whether,  if  it  were  necessary  in  order  to  pro- 
vide for  interest  and  a  sinking  fund,  the  munic- 
ipality would  be  authorized  to  levy  a  tax  in 
excess  of  the  charter  limit  of  five  mills. 

3.  Refusal  of  Inteblogutobt  Injunction. 

The  court  erred  in  refusing  to  grant  an  in- 
terlocutory injunction  retraining  the  mayor 
and  council  from  collecting  a  tax  of  ten  mills  on 
the  dollar. 


Error  from  Superior  Court,  Eflangbam 
County ;  W.  W.  Sheppard,  Judge. 

Suit  for  injunction  by  William  Canuet  and 
others  against  the  town  of  Guyton  and  others. 
Judgment  for  defendants,  and  plaintiffs  brin^ 
error.    Reversed. 

Clarence  T.  Guyton,  of  Savannah,  for  plain- 
tiffs In  error.  Paul  E.  Seabrook,  of  Savannali, 
for  defendants  In  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur. 

'  (147  Ga.  667) 

AMERICAN  NAT.  BANK  OF  ATLANTA  t. 
LAMB  et  al.    (Nos.  452,  480.) 

(Supreme  Court  of  Georgia.    Feb.  15,  1918.) 

(Syllabus  by  the  Court.) 

1.  Judgment  ^=»G72— Person  Bouni>— Inteb- 
VEXERS— Final  Decree. 

Where  an  equitable  petition  was  filed  by  a 
trustee  of  certain  bondholders  against  a  railroad 
company  to  foreclose  a  mortgage,  and  pending 
a  receivership  of  the  railroad,  which  extended 
through  several  years,  the  receiver  applied  to 
and  obtained  from  the  superior  court  an  order 
authorizing  him  to  borrow  money  on  receiver's 
certificates  for  the  purpose  of  paying  taxes,  op- 
erating expenses,  etc.,  and  the  money  was  thu^ 
procured,  and  where  a  final  decree  was  rendered, 
ordering  a  sale  of  a  portion  of  the  mortgaged 
property,  and  establishing  priorities  in  favor 
of  certain  parties  to  the  case,  and  where  after 
the  final  decree  certain  holders  of  the  receiver's 
certificates,  who  in  the  order  authorizing  the  re* 
ceiver  to  issue  certificates  were  given  priority 
oyer  the  bondholders  and  in  the  final  decree  wer* 
given  priority  second  only  to  the  payment  of 
court  costs,  expenses  of  administration,  counsel 
fees,  etc.,  although  not  formally  appearing  in 
court,  intervened  and  asked  that  such  decree 
ordering  the  sale  be  confirmed,  and  no  attack  was 
made  on  the  decree,  and  where  subsequently  the 
intervening  certificate  holders  amended  their 
petition  and  sought  to  modify  the  final  decree, 
and  asked  that  their  claim  be  given  first  priori- 
ty, they  will  be  held  to  the  weil-established  gen- 
eral rule  that  when  they  come  into  a  case  by 
intervention  they  must  take  it  as  they  find  it, 
and  having  come  in  after  the  final  decree  was 
rendered  they  are  bound  by  it.  Worsham  v.  Li- 
gon,  147  Ga.  — ,  92  S.  E.  756.  It  cannot  be 
held  that  the  decree  was  not  final.  The  trial 
judge  treated  the  claim  of  the  certificate  holders 
as  of  equal  dignity  with  allowances  for  receiv- 
er's fees,  counsel  fees,  etc.,  in  so  far  as  the  mon- 
ey which  was  obtained  by  the  receiver  went  to 
discharge  liens  against  the  railic^ad. 

2.  Questions  Not  Decided. 

Whether  in  such  a  case  as  just  indicated  the 
interveners  will  be  held  as  in  laches  for  having 
failed  to  intervene  or  move  before  final  decree, 
it  is  unnecessary  to  decide,  in  view  of  the  fore- 
going ruling ;  and  the  same  is  true  with  respect 
to  the  other  questions  raised  in  the  record. 

Error  from  Superior  Court,  Ben  Hill  Coun 
ty ;  Hal  Lawson,  pro  hac  vice,  Judge. 

Action  between  the  American  National 
Bank  of  Atlanta,  Ga.,  and  E.  T.  Lamb,  re- 
ceiver, and  others.  Judgment  for  the  latter, 
and  the  former  excepts,  and  the  latter  take  a 
cross-bill  of  exceptions.  Affirmed  on  main 
bill  of  exceptions,  and  cross-bill  of  exceptiou9 
dismissed. 
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SiQlth,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  in  error.  Roeser  &  Brandon  and 
Brandon  Sc  Hynds,  all  of  Atlanta,  and  Crum 
ft  Jones,  of  Cordele,  for  defendants  in  error. 

HILIj,  J.  Judgment  affirmed  on  main  bill 
of  exceptions.  Cross-blU  dismissed.  All  the 
Justices  concur,  except  GEORGE,  J.,  disqual- 
ified. 

(147  Qa.  639) 

ARMOUR  &  CO.  ▼.  BLOCK.     (No.  260.) 
(Supreme  Court  of  Georgia.     Feb.   15,  1918.) 

(Syllabus  by  the  Court,) 

FiXTTJRES  <^=>15.  27(2).  35  (2%.  4)  —  "Tbade 
FiXTURE:"--REMOVALr— Contract. 
Where  the  owner  of  a  vacant  city  lot  en- 
tered into  a  written  contract  to  build  a  store- 
house with  one  who  was  to  become  the  tenant 
of  the  owner,  and  the  contract  provided  that  '*it 
is  mutually  agreed  that  any  fixtures,  additions, 
or  improvements  made,  added  to,  or  installed 
in  said  demisted  premises  by  lessee  during  its 
occupancy  thereof  shall  be  and  remain  its  prop- 
erty, and  it  shall  have  the  right  to  remove  same 
at  any  time,  provided  any  damage  occasioned  by 
such  removal  shall  be  repaired  by  lessee  at  its 
expense,"  and  where  the  landlord  and  the  tenant 
afterward  entered  into  a  supplemental  contract, 
before  the  main  storeroom  was  completed,  which 
provided  that  the  tenant  should  furnish  the  sum 
of  $4,000.  for  which  the  Iand\ord  agreed  to 
erect,  at  the  same  time  the  main  storeroom  was 
constructed,  an  addition  aa  a  **smokohouse,"  to 
be  constructed  in  a  specified  way,  such  addition 
being  necessary  for  the  use  of  the  tenant  as  nn 
accessory  to  its  "packing  house  business,"  and 
such  additions  were  made  along  with  the  building 
of  the  main  room,  and  where  the  tenant  went 
into  possession  of  the  premises  on  completion 
of  the  building  and  used  the  main  room  and  the 
"smokehouse"  (which  was  and  could  be  used  by 
the  tenant  only  for  smoking  meat)  until  just  be- 
fore the  expiration  of  the  lease,  when  the  tenant 
removed  the  "smokehouse,"  it  was  error,  on  the 
trial  of  a  suit  brought  by  the  landlord  to  recover 
damages  for  the  removal,  for  the  court  to  in- 
struct the  jury:  "I  charge  you  as  the  law  of  this 
case,  under  the  facts  that  are  in  evidence,  that 
[the  tenantl  did  not  have  a  legal  right  to  remove 
the  smokehouse;  that  under  the  facts  in  evi- 
dence, and  under  the  law,  the  smokehouse  was 
the  property  of  [the  landlord]  and  therefore 
when  [the  tenant]  moved  the  smokehouse,  were 
without  and  beyond  their  legal  right  in  doing  so; 
and  the  only  question  therefore  left  in  the  case 
is,  what  amount  Isaac  Block  was  damaged  in 
a  legal  sense,  what  damage  is  he  entitled  to  re- 
cover in  this  suit  by  reason  of  the  removal  from 
the  premises  of  that  structure,  or  that  part  of 
the  structure  known  as  the  smokehouse?" 

(a)  Such  smokehouse  was  a  "trade  fixture," 
a^d  could  be  removed  as  such. 

(b)  Giving  the  two  contracts  a  reasonable  con- 
struction, it  was  the  intention  of  both  parties 
that  the  smokehouse  was  to  be  treated  as  a 
"trade  fixture,"  and  that  it  could  be  removed  by 
the  tenant  before  the   expiration   of  its   term. 

(c)  The  landlord  can  recover  of  the  tenant 
such  structural  damages,  if  any,  as  accrued  to 
the  main  building  by  the  removal  of  the  trade 
fixture  by  the  tenant  (citing  Words  and  Phrases, 
Second  Series,  Trade  Fixtures). 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  Isaac  Block  against  Armour  &  Co. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 


]Sliller  &  Jones,  of  Macon,  for  plaintiff  in 
error.  Jno.  R.  L.  Smith,  Grady  C.  Harris, 
and  Robt.  W.  Barnes,  all  of  Macon,  for  de- 
fendant in  error. 

HILL,  J.  When  this  case  was  before  thi« 
court  on  a  former  occasion  the  Judgment  of 
the  lower  court  was  affirmed.  It  was  then 
ruled  as  follows: 

"(1)  Under  the  allegations  in  the  petition, 
there  was  no  error  in  refusing  to  dismiss  it  on 
general  demurrer. 

"(2)  Where  one  succeeding  to  the  rights  of  a 
lessor  filed  an  equitable  petition  against  cue  who 
succeeded  to  the  position  of  the  original  lessee, 
prnyin?  for  an  injunction  to  restrain  the  latter 
from  removing  certain  fixtures  from  the  prem- 
ises, and  the  restraining  order  first  grantee  was 
rescinded  upon  the  defendant's  giving  a  bond 
to  pay  such  damages  as  it  might  be  found  the 
plaintiff  suffered  by  reason  of  the  removal  of 
such  things  from  the  premises,  if  it  should  be 
found  that  the  removal  was  illegal,  the  giving  of 
such  a  bond,  or  the  removal  of  the  property, 
would  not  furnish  cause  for  dismissing  the  case. 
If  damages  covered  by  the  order  and  bond 
should  be  established  at  the  trial,  they  could  be 
recovered  under  the  prayer  for  general  relief. ** 
Armour  v.  Block,  144  Ga.  295,  87  S.  E.  18. 

A  substantial  statement  of  the  plalntilTs 
petition  appears  in  the  report  of  that  case. 
On  the  return  of  the  case  to  the  lower  court 
it  was  tried,  and  the  verdict  under  the  evi- 
dence and  the  charge  of  the  court  was  In  favor 
of  the  plaintiff  for  the  full  amount  of  the 
proved  value  of  the  "smokehouse"  which  had 
been  removed  by  the  defendant.  The  allega- 
tion in  the  petition  with  reference  to  the 
"trade  fixtures"  it  may  be  Important  to  re- 
peat here.    It  was  as  follows: 

"That  during  the  course  of  construction  of 
said  building,  etc.,  described  in  said  lease,  and 
before  the  completion,  acceptance,  and  occupan- 
cy of  the  same  on  the  part  of  the  lessee  named 
therein,  a  certain  cooling  room,  smokeroom,  ele- 
vator, refrigerator,  cold  storage,  ice  boxes  with 
insulation  and  otner  fixtures  npt  being  trade 
fixtures  but  attached  to  and  forming  a  part  of 
the  realty  were  constructed  as  part  of  tne  said 
demised  premises,"  etc 

It  is  to  be  noted  that  the  former  decision  of 
this  court  was  on  demurrer,  and  was  predi- 
cated on  "the  allegations  of  the  petition,"  one 
of  which  was  that  the  fixtures  were  not  trade 
fixtures,  but  were  attached  to  and  formed  a 
part  of  the  realty.  Under  such  allegation 
this  court  held  that  the  trial  court  did  not 
err  in  overruling  the  general  demurrer  to  the 
petition.  There  the  demurrer  admitted  the 
allegation  that  the  fixture  was  not  a  '*trade 
fixture."  But  the  record  now  presents  a  dif- 
ferent aspect.  Here  the  contest  Is  largely,  if 
not  entirely,  an  issue  of  whether  the  smoke- 
bouse  as  constructed  was  a  traae  fixture  and 
could  be  removed  by  the  tenant  before  the 
expiration  of  the  lease,  as  a  matter  of  law, 
and  also  as  a  matter  of  contract.  We  will 
consider  first  the  question  whether  the  smoke- 
house was  a  trade  fixture  as  a  matter  of  law 
and  could  be  removed  Independently  of  any 
special  contract  to  that  effect  We  will  not 
discuss  the  question  as  to  what  constitutes  a 
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mere  fixture,  as  It  is  not  contended  that  the 
bnllding  in  controversy  was  not  a  fixture,  but 
whether  it  is  a  trade  fixture  and  can  be  re- 
moved in  either  or  both  of  the  above  ways. 

Various  definitions  of  *'trade  fixtures"  are 
given  in  other  jurisdictions.  See  4  Words 
and  Phrases  (2d  Ed.)  956. 

In  19  Cyc.  1065,  it  is  said: 

"There  is  no  precise  definition  of  a  'trade  fix- 
ture.' In  England  it  does  not  include  additions 
by  a  farmer  in  aid  of  agriculture,  but  this  dis- 
tinction does  not  exist  in  the  United  States. 
Where  additions  to  the  realty  are  to  the  pecuni- 
ary advantage  of  the  tenant,  they  are  probably 
•trade  fixtures.'" 

In  Bronson  on  Fixtures,  f  33,  it  is  said: 

"Articles  attached  to  or  erected  upon  the  real- 
ty by  the  tenant  for  the  purpose  of  assisting  him 
in  carrying  on  a  trade  are  removable  by  him 
during  his  tenancy.  ♦  ♦  ♦  The  English  de- 
cisions, particularly  those  of  an  early  date,  ac- 
corded to  the  tenant  the  right  to  remove  his 
trade  fixtures  during  his  term,  provided  that 
they  were  not  so  annexed  as  to  materially  injure 
the  realty  in  their  removal,  or  to  cause  the  arti* 
des  themselves  to  be  reduced  to  a  mere  mass  of 
crude  materials,  or  to  be  destroyed.  This  gen- 
eral principle  is  followed,  in  its  general  tenor, 
by  the  American  decisions,  although  there  is  a 
considerable  respectable  authority  giving  the 
right  of  removal  of  a  trade  fixture  to  a  tenant, 
irrespective  of  the  fact  that  the  articles,  by  their 
removal,  may  lose  their  essential  characteristics 
as  chattels,  or  be  practically  destroyed.  This 
holding  is  upon  the  principle  that  the  landlord 
cannot  be  affected  by  the  injury  done  by  the  ten- 
ant to  his  own  property,  so  long  as  the  freehold 
is  not  damaged." 

In  Martin  v.  Roe,  7  El.  &  Bl.  237,  Lord 
Campbell  said,  in  regard  to  injury  by  re- 
moval: 

"In  all  cases  of  this  kind,  injury  to  the  free- 
hold must  be  spoken  of  with  less  than  literal 
Btrictness.  A  screw  or  a  nail  can  scarcely  be 
drawn  without  some  attrition;  and  when  all  the 
harm  done  is  that  which  is  unavoidable  to  the 
mortar  laid  on  the  brick  walls,  this  is  so  trifling 
that  the  law,  which  is  reasonable,  will  regard  it 
as  none.  Upon  any  other  principle,  the  criterion 
of  injury  to  the  freehold  would  be  idle." 

In  Wiggins  Ferry  Co.  v.  Ohio  &  M.  R.  Co., 
142  U.  S.  396,  12  Sup.  Ct.  188,  35  L.  Ed.  1055, 
it  was  said  that: 

"It  is  difficult  to  conceive  that  any  fixture, 

however  solid,  permanent,  and  closely  attached 

to  the  realty,  placed  there  for  the  mere  purpose 

.  of  trade,  may  not  be  removed  at  the  end  of  the 

term." 

In  Moore  v.  Wood,  12  Abb.  Prac.  (N.  Y.) 
393,  a  brick  chimney  sunk  three  feet  into  the 
ground  for  the  foundation,  and  not  remova- 
ble without  being  taken  down  into  pieces, 
was  held  to  be  removable  by  the  tenant  The 
court  said: 

"The  rigor  of  the  ancient  law  of  fixtures  has 
yielded,  and  must  continue  to  vield,  to  the  con- 
tingencies of  modem  times.  The  law  must  take 
notice  of  trade  and  manufacture  and  their 
wants,  and  afford  to  them  adequate  and  appro- 
priate protection." 

A  vault  built  within  a  building  for  banking 
pnrpoties,  and  a  safe  built  within  the  vault, 
and  too  large  to  be  removed  without  tearing 
down  the  vault,  were  both  held  to  be  trade  fix- 
tures and  to  be  removable.  Dostal  v.  McCad- 
don,  35  Iowa,  818.    So  a  shed,  stable,  store- 


room, and  barn  so  erected  and  built  upon  and 
on  a  side  hill  as  to  be  removable  only  upon  be- 
ing taken  down,  were  h^d  to  be  trade  fix- 
tures. Dubois  V.  Kelly,  10  Barb.  (N.  Y.)  496 ; 
and  see  Cromle  v.  Hoover,  40  Ind.  49;  White's 
Appeal,  10  Pa.  252.  See,  also.  Baker  v.  Mc- 
aurg,  198  111.  28,  64  N.  E.  701,  59  L.  R.  A. 
131,  92  Am.  St.  Rep.  261,  where  it  was  held 
that  ovens  upon  brick  foundations  of  their 
own,  and  engine  and  boiler,  the  latter  in- 
closed in  a  jacket  of  brick  masonry,  put  there 
by  tenants,  were  removable  as  trade  fixtures, 
although  they  would  be  more  or  less  injured 
by  removal  and  would  have  to  be  taken  down 
in  pieces. 

In  Van  Ness  v.  Pacard,  2  Pet  137,  7  U  Ed. 
374,  the  court  said: 

"The  question,  whether  removable  or  not,  does 
depend  upon  the  form  or  size  of  the  building, 
whether  it  has  a  brick  foundation  or  not,  or  is 
one  or  two  stories  high,  or  has  a  brick  or  other 
chimney.  The  sole  question  is  whether  it  is  de 
signed  for  the  purposes  of  trade  or  not.  A  tenant 
may  erect  a  large  as  well  as  a  small  messuage, 
or  a  soap  boilery  of  one  or  two  stories  high, 
and  on  whatever  fonndations  he  may  choose." 

The  principle  ruled  above  is  recognized  in 
Carr  v,  Georgia  Railroad  Co.,  74  Ga.  73,  but 
what  is  there  said  seems  to  be  obiter  dictum. 
See  Charleston  Ry.  Co.  v.  Hughes,  105  Ga. 
1,  25,  30  S.  E.  972,  70  Am.  St  Rep.  17.  The 
Van  Ness  Case  is  said  to  present  the  ex- 
treme view  of  the  American  cases  on  the 
question  of  Injury  by  removal. 

*'To  constitute  any  chattel  that  has  been  at- 
tached to  the  freehold  a  trade  fixture,  it  is  only 
necessary  that  it  be  devoted  to  what  is  known 
in  the  law  of  fixtures  as  a  trade  purpose,  and, 
as  a  majority  of  courts  require,  be  removed 
without  material  injury  to  the  premises,  or  the 
esgential  characteristics  of  itself  as  a  chattel. 
The  form  or  size  of  the  annexed  chattel  is  im- 
material. Large  buildings,  such  as  stores,  barns, 
and  icehouses,  and  heavy  machinery,  such  as  en- 
gines, boilers,  and  all  kinds  of  manufacturing 
machinery,  have  been  held  trade  fixtures. ' 
Bronson  on  Fixtures,  S  33b. 

Our  Civil  Code  provides  that  a  "tenant  has 
no  right  beyond  the  use  of  the  land  and  tene- 
ments rented  to  him,  and  such  privileges  as 
are  necessary  to  the  enjoyment  of  his  use. 
lie  cannot  cut  or  destroy  growing  trees,  re- 
move permanent  fixtures,  or  otherwise  injure 
the  property"  (section  3695);  and  that  "a  ten- 
ant during  the  term  or  a  continuation  thereof, 
or  while  he  is  in  possession  under  the  land- 
lord, may  remove  fixtures  erected  by  him.  Aft- 
er the  term  and  possession  are  ended,  they  are 
regarded  as  abandoned  to  the  use  of  the  land- 
lord, and  become  the  latter's  property"  (sec- 
tion 3696).  This  court,  Mr.  Justice  Little  deliv^ 
ering  the  opinion,  construed  the  section  last 
quoted  to  refer  to  "trade  fixtures."  Wright 
V.  Du  Bignon,  114  Ga.  765,  40  S.  E>.  747,  57  L. 
R.  A.  669.  It  was  held  in  that  case  that  it  is 
the  general  rule,  in  the  absence  of  a  contract 
giving  him  the  right  to  do  so,  that  the  tenant 
cannot  remove  fixtures  annexed  to  the  free- 
hold which  he  has  placed  on  the  land,  and 
that  the  exception  to  this  rule  exists  only  in 
the  case  of  "trade  flxturea.*'    * 
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The  record  in  this  case  shows  that  early  in 
1909  the  Massee  &  Felton  Lumber  Company 
which  owned  a  vacant  lot  in  Macon  agreed 
to  erect  and  equip  two  storerooms  under  a 
single  roof  for  two  tenants,  the .  National 
Packing  CJompany  and  Cudahy  &  Co.  The 
length  of  the  building  was  to  be  approximate- 
ly 110  feet,  and  40  feet  wide  in  front  for  each 
store.  Each  of  the  two  tenants  was  engaged 
In  the  packihg  house  business.  The  same 
architect  and  the  same  contractor  were  em- 
ployed in  the  drawing  of  plans  and  erec- 
tion of  each  store.  On  April  15,  1905,  the 
Massee  &  Felton  Lumber  Company  as  lessor 
entered  into  a  lease  contract  with  the  Nation- 
al Packing  Company  as  lessee,  by  the  terms 
of  which  the  former  was  to  erect  for  the  lat- 
ter a  building  of  certain  dimensions  and  with 
certain  equipment,  suitable  for  the  packing 
business.  The  tenancy  was  to  begin  as  such 
on  the  completion  of  the  building  and  the 
acceptance  and  occupancy  by  the  lessee.  The 
lessee.  Its  successors  and  assigns,  was  to  have 
the  right  to  renew  its  lease  at  the  expiration 
of  the  term  of  five  years.  One  hundred  dol- 
lars per  month  rent  was  to  be  paid  for  the 
first  five  years,  and,  in  case  of  renewal,  $125 
per  month.  Rent  was  to  begin  on  the  conv- 
pletlon,  acceptance,  and  occupancy  of  the 
building;  and  on  the  termination  of  the  lease 
or  any  renewal  thereof  the  lessee  was  to  sur- 
render the  premises  in  as  good  condition  as 
they  were  in  when  accepted,  ordinary  wear 
and  tear  excepted.  The  contract  contain*^ 
the  spedflcatlons  of  the.  Items  of  equipment 
to  be  installed  in  the  building  of  the  landlord, 
and  it  contained  also  this  agreement: 

'*It  18  mutually  agreed  that  any  fixtures,  addi- 
tions, or  improvements  made,  added  to.  or  in- 
stalled in  said  demised  premises  by  the  lessee 
during  its  occupancy  thereof  shall  be  and  remain 
its  property,  and  it  shall  have  the  right  to  re- 
move same  at  any  time,  provided  any  damage 
occasioned  by  such  removal  shall  be  repaired  by 
lessee  at  its  expense." 

The  contract  also  provided  that: 

"It  is  agreed  by  both  parties  hereto,  that  the 
covenants,  agreements,  and  specifications  herein 
contained  shall  be  taken  and  regarded  as  condi- 
tions, and  shall  be  equally  binding  upon  the  suc- 
cessors or  assigns  of  the  respective  parties  here- 
to." 

On  July  14,  1909,  an  additional  agreemenx 
was  entered  into  between  the  Massee  &  Fel- 
ton Lumber  Company  as  landlord  and  the 
National  Packing  Company  as  tenant  By 
the  provisions  of  this  additional  agreement 
the  National  Packing  Company  was  to  fur- 
nish the  sum  of  $4,000,  for  whichi  the  Massee 
&  Felton  Lumber  Company  was  to  have  erect- 
ed, at  the  same  time  that  the  original  store 
was  erected,  a  smokehouse  addition  with  cer- 
tain fixtures  attached  thereto  as  agreed  upon. 
The  smokehouse  attachment  was  approxi- 
mately about  12x20  feet,  divided  by  a  brick 
wall  Into  two  compartments  approximately 
6x10  feet.  The  main  store,  with  its  equip- 
ment and  the  smokehouse  attachment,  was 
completed  about  December  1,  1909,  and  the 


National  Packing  Company  went  into  posses- 
sion of  the  premises  as  tenant  and  paid  the 
agreed  rent  to  Massee  &  Felton  Lumber  Com- 
pany. In  1910  the  last-named  company  sold 
the  property  to  the  Continental  Trust  Com- 
pany of  Macon,  and  the  National  Packing 
Company  paid  rent  to  the  new  owner  until 
September,  1912,  when  Armour  &  Co.  pur- 
chased the  leasehold  interest  of  the  National 
Packing  Company.  On  Februarj'  5,  1913,  the 
Continental  Trust  Company  sold  its  Interest 
to  Isaac  Block,  who  thus  became  the  land- 
lord and  Armour  &  Co.,  the  tenant.  Armour 
&  Co.  paid  rent  to  Block  until  October  1. 
1914,  when  the  lease  terminated.  During  the 
summer  of  1914  Armour  &  Co.  removed  from 
the  end  of  the  storeroom  the  smokehouse  and 
fixtures  which  were  placed  therein  and  ship- 
ped them  away.  When  Block  learned  of  the 
intention  of  Armour  &  Co.  to  remove  the  fix- 
tures, he  filed  a  petition  in  the  superior  court 
setting  up  that  the  fixtures  which  it  was  in- 
tended to  remove  were  not  "trade  fixtures," 
and  that  they  were  not  erected  during  the 
occupancy  of  the  premises  by  either  the  Na- 
tional Company  or  Armour  &  Co.  For  a  full- 
er statement  of  the  petition  see  Armour  v. 
Block.  144  Ga.  295.  87  S.  E.  18.  On  the  trial 
of  the  case  the  evidence  for  the  defendant 
tended  to  show  that  the  smokehouse  and  its 
equipment  was  constructed  in  a  specified 
way  under  the  supplemental  contract  of  July. 
.1909,  for  the  special  use  of  the  tenant,  and 
was  necessary  to  the  tenant  In  smoking  meat 
and  In  the  packing  house  business;  that  the 
cost  of  It  was  paid  by  the  National  Packing 
Company,  the  original  lessee;  that  the  smoke- 
house added  little  or  no  value  to  the  main 
store  for  general  purposes,  and  that  its  re- 
moval from  the  end  of  the  main  store  would 
not  lessen  Its  value  to  tenahts  engaged  in  a 
general  mercantile  business.  The  court  In- 
structed the  Jury: 

"I  charge  you  as  the  law  of  the  case,  undor 
the  farts  that  are  in  evidence,  that  Armour  Sc 
Co..  did  not  have  a  legal  right  to  remove  thp 
smokehouse;  that  under  th«»  facts  in  the  evi- 
dence, and  undpr  the  law.  the  smokehouse  was 
the  property  of  Isaac  Block,  and  therefore  when 
Armour  &  Co.,  when  they  moved  the  smok«^. 
house,  were  without  and  beyond  their  lepal  right 
in  doing:  so;  and  the  only  question,  therefore, 
left  in  the  ca,se,  is.  What  amount  Isaac  Block 
was  damaged,' in  a  legal  sense,  what  damage  is 
he  entitled  to  recover  in  this  suit  by  reason  of 
the  removal  from  the  premises  of  that  struc- 
ture, or  that  part  of  the  structure  known  as  the 
smokehouse?" 

Under  the  facts  as  they  appear  In  the  rec> 
ord  the  judge  was  not  authorized  to  give 
this  Instruction.  We  think  that  the"  smoke- 
house was  a  "trade  fixture,"  and  could  be 
removed  by  the  tenant  before  the  expiration 
of  its  lease.  Mayor,  etc.,  of  Gainesville  v. 
Dunlap,  147  Ga.  344,  94  S.  B.  247.  The  dam- 
ages,  if  any,  are  such  as  occur  to  the  main 
structure  in  removing  the  trade  fixtures. 

In  addition  to  what  has  been  said,  while 
the  contract  is  not  entirely  free  from  ambi- 
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gnity,  yet,  giving  It  a  reasonable  construc- 
tion, we  think  It  was  in  contemplation  of  the 
parties  that  the  fixtures  or  "Improvements 
made"  could  be  removed  by  the  tenant  or  the 
assignee  of  the  original  tenant,  before  the 
expiration  of  his  term,  bee,  In  this  connec- 
tion. Power  V.  Garrison,  141  Ga.  429,  81  S.  E. 
225  (2);  11  R.  C.  L.  1070,  1071,  §§  14,  15. 
There  Is  no  question  that  the  tenant  paid  a 
large  sum  to  have  the  smokehouse  construct- 
ed in  the  manner  specified  for  trade  pulr- 
poses,  and  that  It  was  peculiarly  necessary 
for  the  conduct  of  the  packing  house  business. 
But  it  Is  contended  that  under  the  contract, 
in  order  for  tenant  to  have  the  right  to  re- 
move the  smokehouse,  it  must  have  been 
added  to  or  installed  In  said  demised  prem- 
ises during  the  tenant's  occupancy  thereof, 
whereas  it  was  placed  there  before  the  tenant 
took  possession.  Technically  this  was  true. 
Yet  it  was  placed  there  at  the  request  and 
at  the  expense  of  the  tenant,  which  entered 
into  an  agreement  subsequently  to  the  first 
for  that  purpose,  and  which  paid  for  the 
smokehouse  the  sum  of  $4,000  or  $5,000.  Un- 
der such  circumstances,  and  construing  both 
contracts  together,  it  would  be  a  strange  con- 
struction of  them  to  hold,  under  the  peculiar 
facts  of  this  case,  that  the  tenant  must  be  in 
actual  possession  when  the  smokehouse  was 
constructed,  before  the  tenant  would  be  en- 
titled to  remove  It.  We  think  that  the  case 
should  go  back  to  be  tried  on  the  sole  Issue 
of  whether  the  removal  of  the  smokehouse 
caused  any  structural  damage  to  the  main 
building,  and.  If  so,  how  much. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

GILBERT,  J.,  concurs  in  the  judgment,  In 
view  of  the  contract  between  the  parties, 
which  permitted  the  removal  of  any  "addi- 
tions or  improvements  made,  added  to,  or  in- 
stalled in"  the  premises. 


a*7  Oa.  649)  ~ 

ALLEN  V.  GATES  et  at 

GATES  et  al.  v.  ALLEN. 

(Nos.  321,  322.) 

(Supreme  Court  of  Georgia.     Feb.  15,  1918.) 

(SyUahu*  hy  the  Oourt.) 

L  Reversal  —  Sufficiency  of  Petition  — 
Amendment. 
When  this  case  was  formerly  here  (145  Ga. 
652,  89  S.  E.  821),  it  was  held  that  the  petition 
stated  a  cause  of  action  and  should  not  have 
been  dismissed  on  general  demurrer.  But  it  was 
then  ruled  that  certain  special  demurrers  point- 
ing out  defects  in  the  petition  were  meritorious. 
These,  however,  were  met  by  sufficient  amend- 
ments, except  in  one  particular :  that  is,  in  the 
matter  of  the  allegation  that  the  purchaser  at 
the  tax  sale  schemed  with  the  town  marshal  to 
have  the  lot  sought  to  be  redeemed  sold.  While 
this  allegation  was  somewhat  vague,  we  do  not 
think  it  was  of  snch  materiality  as  to  make  it 
proper  to  reverse  the  judgment  on  the  ground 
that  the  court  did  not  require  this  allegation  to 
be  amended. 


2.  Appeai,  and  Ebror  <g=>1041(l)— Pleading 
<@=>1 99— Special  Demurrer  —  Overruling 
OF  Amendment— Harmless  Error. 

Where  a  suit  to  recover  land  was  based  up- 
on the  ground  that  the  defendant  was  a  pur- 
chaser at  a  tax  sale,  and  that  the  land  had  been 
redeemed  by  proper  tenders  within  the  time  al- 
lowed by  law,  and  by  amendment  it  was  alleged 
that  the  sale  was  void,  a  demurrer  on  the  ground 
that  the  amendment  set  up  a  new  cause  of  ac- 
tion was  a  special  demurrer,  and  could  not  be 
successfully  urged  at  a  term  subsequent  to  that 
at  which  the  amendment  was  offered  and  allow- 
ed without  objection.  And  while,  perhaps,  it 
is  better  practice  to  strike  an  amendment,  upon 
motion,  when  it  is  made  too  late,  the  overrul- 
ing of  the  amendment  in  this  case  had  the  same 
effect,  and,  a  proper  result  having  been  reached, 
the  judgment  will  not  be  reversed. 

3.  Other  JEJxcEPnoNS. 

Exceptions  not  covered  by  the  foregoing 
rulings  are  without  merit. 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;   P.  W.  Meldrim,  Judge. 

Suit  by  H.  L.  Gates  and  others  against  G. 
^.  Allen.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error,  and  plaintiffs  take  a 
cross-bill  of  exceptions.  Affirmed  on  main 
bill  of  exceptions,  and  cross-hill  dismissed. 

Wm.  M.  Farr,  of  Savannah,  for  plaintiff 
In  error.  Simon  N.  Gazan,  of  New  York 
City,  for  defendants  in  error. 

BECK,  P.  J.  Judgment  affirmed  on  the 
main  bill  of  exceptions ;  cross-blU  dismissed. 
All  the  Justices  concur. 


mi  Ga.  739) 
STORY  V.  HOGSETT  et  al.    (No.  455.) 
(Supreme  Court  of   (Seorgia.     Feb.   25,   1918.) 

(Syllabus  hy  the  Court,) 

Administration  —  Receivership  —  Inter- 
locutory Injunction. 
A  court  of  equity  has  concurrent  jurisdic- 
tion over  the  settlement  of  accounts  of  admin- 
istrators (Civ.  Code  1910,  §  4075},  but  will  not 
interfere  with  the  regular  administration  of  an 
estate,  except  upon  application  of  the  represen- 
tative, either,  first,  for  construction  and  direc- 
tion ;  second,  for  marshalincr  the  assets,  or  up- 
on the  application  of  any  person  interested  in 
the  estate,  where  there  is  danger  of  loss  or  oth- 
er injury  to  his  interests.  Civ.  Code,  §  4596. 
This  is  an  application  by  creditors  of  an  estate 
against  the  administratrix,  for  the  appointment 
of  a  receiver  for  the  assets  of  the  estate,  and  for 
the  grant  of  an  injunction  preventing  the  ad- 
ministratrix from  in  any  way  interfering  with 
the  assets.  In  view  of  the  pleadings  and  the 
evidence  submitted  upon  the  preliminary  hear- 
ing, the  judge,  mindful  of  the  provisions  em- 
bodied in  the  Code  sections  cited  above,  did 
not  abuse  bis  discretion  in  appointing  a  tem- 
porary receiver  and  granting  an  interlocutory 
injunction. 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   E.  D.  Graham,  Judge. 

Application  by  D.  L.  Hogsett  and  others 
against  Minnie  Story,  administratrix,  for  the 
appointment  of  a  receiver  and  for  an  Injunc- 
tion against  Interference  with  assets.  Tem- 
porary receiver  appointed,  and  interlocutory 
injunction  granted,  and  defendant  brings  er- 
ror.   Affirmed. 


€fis»VoT  other  cases  see  same  topic  and  KB7-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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J.  T.  Hill,  of  Cordele,  and  H.  E.  Coates, 
of  Hawklnsville,  for  plaintiff  In  error.  M. 
H.  Boyer  and  H.  F.  lAwson,  both  of  Haw- 
klnsville, for  defendants  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(147  Oa.  633) 

SPIRES  ▼.  WRIGHT.    (No.  642,) 
(Supreme  Court  of  Georgia.    Feb.  13,  1918.) 

(Syllahus  hy  the  Court.) 

1.  Basements  €=>61(2)— Nuisance— Obstbuc- 
TI0N-— Injunction. 

**Where  one  gives  notice  of  his  intention  to 
close  a  private  way,  but  has  not  actually  ob- 
structed the  same,  the  statutory  remedies  for 
removing  obstructions  do  not  apply.  In  a  prop- 
er case  injunction  may  issue  to  prevent  the 
threntened  injury."  Nevels  v.  Golden,  147  Ga. 
34,  92  S.  E.  521.  If  the  threatened  obstruc- 
tion would  constitute  a  continuing  nuisance,  a 
proper  case  for  equitable  interference  is  made. 
Simmons  v.  Lindsay.  144  Ga.  845,  88  S.  E.  199. 

2.  Appeal  and  Erbob  ^=»954(2)  —  Judqicent 
OF  CHANCELroR— Erbob— Reversal. 

"If  the  chancellor  puts  his  refusal  of  an  in- 
junction on  the  facts  which  were  controverted, 
or  refuses  an  injunction  generally,  this  court 
will  not  reverse  the  judgment,  unless  it  be 
made  to  appear  that  the  discretion  of  the  chan- 
cellor has  been  abused;  but  where  the  chancel- 
lor rested  his  judgment  on  the  existence  of  a 
common-law  remedy  in  another  county,  and  the 
want  of  jurisdiction  in  the  superior  court  of  the 
county  where  the  bill  was  filed,  and  such 
grounds  were  erroneous,  a  reversal  will  be 
granted."    Head  v.  Bridges,  72  Ga.  30  (2). 

3.  Easements    0=>ni  (2)  —  Obstruction  —  In- 
junction—Judgment. 

This  was  a  petition  to  enjoin  against  a 
threatened  obstruction  of  a  private  way.  It 
was  alleged  that  the  petitioner  was  the  owner 
of  the  road,  and  was  entitled  to  the  uso  of  it : 
and  the  grounds  upon  which  he  based  his  claim 
were  set  out.  The  petition  charged  neither  in- 
solvency of  the  defendant,  nor,  in  terms,  that 
the  obstruction,  if  permitted,  would  constitute 
a  continuing  nuisance.  The  evidence  for  the 
petitioner  tended  to  sustain  his  allogntions,  and 
to  show  that  the  threntened  obstruction  would 
constitute  a  continuing  nuisance.  The  evidence 
for  the  defendant  tended  to  show  that  petition- 
er's rights  to  the  use  of  the  road  depended  upon 
a  contract  containing  mutual  obligations,  one 
provision  of  which  was  as  follows:  "And  In 
case  of  the  breach  of  the  terms  of  this  agree- 
ment by  either  party,  then  each  party  forfeits 
the  right  to  said  road."  The  evidence  on  the 
question  of  a  breach  of  the  contract  by  the  peti- 
tioner was  in  conflict.  The  judge  of  the  supe- 
rior court  expressly  based  his  refusal  of  an  in- 
junction on  tne  existence  of  a  common-law  rem- 
edy in  the  court  of  ordinary.  Heldt  that  this 
judgment,  in  view  of  the  ruling  in  Head  v. 
Bridges,  supra,  was  erroneous. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;  B.  F.  Walker,  Judge. 

Suit  for  Injunction  by  G.  T.  Wright  against 
J.  G.  Spires.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

CoUey  &  Colley,  of  Washington,  Ga.,  for 
plaintiff  In  error.  C.  J.  Ferryman,  of  Lln- 
colnton,  for  defendant  in  error. 

GEORGE,  J.  Judgment  reversed.  All  the 
Justices  concur. 


a47  Oa.  733) 
HILL  ▼.  McLENDON.    (No.  343.) 

(Supreme  Court  of  Georgia.    Feb.   23,  1918.) 

tSifllahus.  ly  the  Court.) 

1.  Evidence  <&=>317(2) — Heabsat. 

An  owner  of  land  conveyed  it  by  warranty 
deed  to  her  nephew,  upon  the  expressed  consider- 
ation of  love  and  affection,  **ana  for  the  further 
consideration  that  the  sold  [grantee]  is  to  take 
care  of  and  provide  for  in  every  way  the  said 
[grantor],  and  to  make  his  home  her  home." 
After  describing  the  land,  the  deed  contains 
this  clause:  ''This  gift  is  to  be  revoked  at  an5 
time  in  the  event  the  said  [grantee]  should  fail 
to  take  care  of  and  provide  for  the  said  [grantor] 
as  a  son  should  his  mother.*'  The  grantee  movea 
upon  the  land  and  into  the  house  occupied  by 
the  grantor,  and  for  three  years  cared  for  and 
supported  her.  Thereafter  the  grantor  moved 
away  from  the  premises  and  into  the  home  of 
a  stranger  in  blood,  and  commenced  the  present 
action  against  the  grantee  to  recover  the  land 
and  mesne  profits  since  the  date  of  her  removal 
therefrom,  tlie  basis  of  the  action  being  that  the 
grantee  **has  failed  and  refused  to  provide  for 
your  petitioner;  and  your  petitioner  has  been 
dependent  upon  the  charity  of  others  for  a  liveli- 
hood and  for  the  necessities  of  life  since**  the 
date  of  her  removal  from  the  land.  Upon  the 
trial  of  the  case  (the  grantor  having  died  and 
her  administrator  having  been  made  a  party 
plaintiff),  the  court  refused  to  permit  a  witness 
for  the  plaintiff  to  testify  that  on  the  day  the 
grantor  left  the  home  of  the  grantee  and  came 
to  the  home  of  the  witness,  she  (the  grantor)  snid 
to  the  witness  that  she  (grantor)  '^could  not  live 
longer  in  the  house  with  her  nephew  [grantee], 
for  the  reason  that  [the  grantee]  had  threntened 
to  beat  her,  and  that  [the  grantee's]  wife  had 
also  threatened  to  beat  her  or  kill  her ;  that  [the 
grantee]  had  armed  his  wife  with  a  stick  and 
called  [the  grantor]  a  heifer,  bitch,  and  other 
like  terms,  and  had  accused  her  of  stealing; 
that  her  life  was  unbearable;  and  that  she 
could  not  longer  live  at'*  grantee's  house.  Held: 
The  offered  evidence  was  properly  rejected  up- 
on the  ground  that  it  was  hearsay.  (Sroover  v. 
Wilkes.  145  Ga.  714,  80  S.  E.  761(1) ;  Western 
&  Atlr.ntic  Railroad  Co.  v.  Beason,  112  Ga. 
553(2),  557,  37  S.  E.  863. 

2.  Appeal  and  Ebbob  ^=»1056(6)  —  Exclu- 
sion OF  Evidence— Habmless  Ebbob. 

Conceding  that  the  evidence  was  admissible 
as  tending  to  show  that  grantor  did  not  volun- 
tarily leave  the  home  of  grantee  and  to  explain 
her  motive  and  conduct,  it  was  nevertheless 
hearsay  on  the  main  issue,  that  is,  whether 
grantee  had  in  fact  cruelly  treated  grantor; 
and,  there  being  no  evidence  tending  to  estab- 
lish the  main  fact,  the  rejection  of  the  evidence 
tending  to  explain  grantor's  conduct  must  be 
treated  as  harmless  error. 

3.  Awabd  of  Nonsuit. 

There  was  no  error  in  awarding  a  nonsuit. 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrlll,  Judge. 

Action  by  J.  W.  Hill,  administrator 
against  W.  M.  McLendon.  Judgment  of  non- 
suit, and  plaintiff  brings  error.    Affirmed. 

Ia  M.  Ranibo,  of  Blakely,  for  plaintiff  In 
error.  Glessner  &  Collins,  of  Blakely,  for 
defendant  In  error. 


PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 


C=»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlgeete'and  Indexes 
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a47  Ga.  682) 

CHRISTOPHER  et  al.  v.  CROVATT  et  al. 

(No.  534.) 

(Sapreme  Court  of  Georgia.    Feb.  18,  1918.) 

(Sylltibus  hy  the  Court,) 

Appeal  and  E^bob  ^=>7S1(5)  —  Moot  Quss- 
TI0N&--DI8MI8SAI/— Costs. 
The  plaintiffs  applied  to  the  superior  court 
for  leave  to  file  information  in  the  nature  of  a 
writ  of  quo  warranto  for  the  purpose  of  deter- 
mining the  title  to  the  offices  held  by  the  solicitor 
and  the  assistant  solicitor  of  the  cit^  court  of 
Brunswick,  on  the  ground  that  said  officials 
were  holding  offices  of  emolument  under  the 
United  States  government.  Since  the  submis- 
sion of  the  case  to  this  court,  and  before  the 
decision  was  reached,  both  of  these  officers 
have  ceased  to  hold  the  said  offices,  and  their 
successors  have  been  appointed  and  qualified. 
The  only  issues  raised  have  therefore  become 
moot.  This  court  will  not  decide  a  case  solely  to 
determine  the  matter  of  costs.  Tabor  v.  Hipp, 
136  Ga.  123,  70  S.  E.  886,  Ann.  Cas.  1912C, 
246(2) ;  Carter  v.  Gabrels,  136  Ga.  177.  71  S. 
£.  3;  Southern  Express  Co.  v.  Atlanta,  146 
Ga.  i04,  92  S.  E.  48^  Westberry  v.  Price,  146 
Ga.  126,  90  S.  E.  853. 

Error  from  Superior  Court,  Glynn  County ; 
J.  P.  Highsmith,  Judge. 

Quo  warranto  between  Robert  Christopher 
and  others  and  A.  H.  Crovatt  and  others. 
Judgment  for  the  latter,  and  the  former 
bring  error.    Writ  of  error  dismissed. 

Franks H.  Harris,  of  Brunswick,  for  plain- 
tiffs ill  error.  A.  H.  Crovatt  and  A.  D.  Gale, 
both  of  Brunswick,  for  defendants  in  error. 

GILBERT,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


a*l  Oa.  676) 

WOOD  ALL  V.  WOODALL.     (No.  24.) 
(Supreme  Court  of  Georgia.    Feb.  16,  1918.) 

(Syllabus  hy  the  CiHirt.) 

1.  Divorce    €=>269(1)  —  Default  in  Pay- 

icENT  or  Alimony— Contempt. 
In  a  proceeding  for  nermanent  alimony  un- 
der Civ.  Code  1910,  §  2986,  where  there  was  no 
action  for  divorce  pending,  a  decree  based  on  a 
verdict  was  granted  allowing  the  wife  "the 
sum  of  $150  each  year,  to  be  paid  $12.50  each 
month,  beginning  on  the  15th  day  of  January, 
1912."  There  was  no  exception  to  the  decree, 
and  for  a  time  payments  were  duly  made  by 
the  husband.  Subsequently  the  husband  ceased 
to  make  payments,  and  the  wife  instituted  pro- 
ceedings for  attacliment  for  contempt  of  court. 
By  wav  of  defense  the  husband  set  up  a  de- 
cree 01  total  divorce  obtained  by  him  against 
bis  wife  subsequently  to  the  rendition  of  the 
alimony  decree,  in  a  separate  proceeding  which 
did  not  refer  to  or  purport*  to  modify  the  de- 
cree for  alimony;  also  his  inability  to  pav  the 
amount  specified  in  the  decree.  On  the  hear- 
ing the  judge  to  whom  the  case  was  submitted 
upon  an  agreed  statement  of  facts  ordered  the 
husband  to  pay  the  amount  of  alimony  that  he 
had  omitted  to  pay,  and  in  default  thereof  that 
he  be  committed  to  jail.    Held: 

The  decree  allowing  permanent  alimony  was 
final  between  the  parties,  and  a  failure  to  pay 
alimony  as  provided  therein  may  be  punished 
as  for  a  contempt  of  court.  Wilkins  v.  Wil- 
kins,  146  Ga.  382,  91  S.  E.  415;  Gorham  v. 
Gorham,  147  Ga.  433,  94  S.  E.  555. 


2.  Inability  to  Pay  Alimony. 

The  evidence  relating  to  the  alleged  inabili- 
ty of  the  respondent  to  comply  with  the  terms 
of  the  decree  did  not  require  a  finding  that  he 
was  unable  to  pay  the  amount. 

3.  Contempt  FOB  Nonpayment  of  Alimony. 

Under  the  pleadings  and  evidence  there 
was  no  error  in  ordering  the  respondent  to 
pay«  the  amount  specified  in  the  order,  and  in 
default  thereof  to  be  punished  as  for  contempt 

tjTTor  from  Superior  Court,  Taylor  Coun- 
ty ;  Geo.  P.  Munro,  Judge. 

Proceeding  for  attachment  for  contempt  of 
court  by  M.  E.  Woodall  against  W.  A.  Wood- 
all.  Judgment  for  plaintiff  with  order  for 
commitment  to  jail  ii}  default,  and  respond- 
ent brings  error.    Affirmed. 

W.  D.  Crawford,  of  Buena  Vista,  for  plain- 
tiff in  error.  C.  W.  Foy,  of  Butler,  fdr  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 

*'*'**™  (147  Ga.  667) 

DANNER  et  al.  v.  JOHNS.     (No.  445.) 
(Supreme  Court  of  Georgia.     Feb.  16,  1918.) 

(Syllahua  by  the  Court.) 

1.  Appeal  and  D&bor  ^=»728(3)  — Assign- 
icents  of  Error— Sufficiency. 

An  assignment  of  error  upon  a  ruling  of  the 
•court  excluding  evidence,  which  does  not  set 
forth  the  evidence  literally  or  in  substance,  is 
too  indefinite  to  present  any  question  for  con- 
sideration. 

2.  Directed  Verdict. 

Under  the  disputed  evidence  in  the  case 
it  was  erroneous  to  direct  a  verdict  for  the 
plaintiff. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;   B.  F.  Walker,  Judge. 

Action  by  E.  S.  Johns  against  T.  J.  Dan- 
ner  and  others.  Judgment  for  plaintiff  upon 
a  directed  verdict,  and  defendants  bring 
error.    Reversed. 

Clement  E.  Sutton,  of  Washington,  Ga., 
for  plaintiffs  in  error. 

.   PER  CURIAM.    Judgment  reversed*    All 
the  Justices  concur. 


(147  Ga.  662) 

GEORGIA  MAUSOLEUM  CO.  r.  CITY  OF 

DUBLIN.     (No.  37a) 
(Supreme  Court  of  Georgia.     Feb.  16,  1918.) 

« 

(Syllabus  by  the  Court,) 

1.  Taxation  ^=>246  —  Exemptions  ~  Ceme- 
tery Property. 
The  Georgia  Mausoleum  Company,  a  corpo> 
ration,  filed  a  petition  to  enjoin  the  enforce- 
ment of  an  execution  issued  against  it  by  the 
city  of  Dublin  for  ad  valorem  tax  for  1916,  and 
levied  upon  certain  property  alleged  to  belong 
to  the  plaintiff  company;  the  property  having 
been  advertised  for  sale  by  the  city  marshal. 
A  restraining  order  was  granted,  and  upon  the 
hearing  the  injunction  was  denied.  To  this 
ruling  the  plaintiff  excepted.  The  facts  set 
out  in  the  petition  were  admitted  as  true,  but- 
certain  conclusions  of  law  alleged  were  denied. 
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The  admitted  material  /acts  are  as  follows: 
The  city  of  Dublin  conveyed  certain  cemetery 
lots  to  the  Georgia  Mausoleum  Company  for 
the  purpose  of  erecting  thereon  a  mausoleum 
for  the  burial  of  the  dead.  The  mausoleum 
was  erected,  and  contained  a  large  number  of 
tombs  or  crypts,  especially  constructed  for  the 
receiving  of  dead  bodies.  It  was  intended  that 
these  crypts  should  be  purchased  by  people  of 
the  community  who  desired  to  adopt  that  form 
of  burial,  and  a  large  number  oi  them  were 
sold  to  named  citizens.  There  are  a  number 
of  tombs  undisposed  of,  which  are  held  by  the 
plaiBtiff  to  be  sold  to  those  who  may  prefer 
this  form  of  interment.  These,  however,  have 
no  'value  except  for  burial  puri>oses,  and  can- 
not be  used  for  purposes  of  private  or  corpo- 
rate profit  or  income,  ^he  'mausoleum  and  the 
ground  upon  which  it  stands  can  be  used  for  no 
other  than  burial  purposes.  The  lot  was  pur- 
chased by  the  plain tiif  from  the  city  of  Dublin, 
is  located  in  North  view  Cemetery,  and  the 
plaintiff  owns  no  other  property  in  the  city. 
A  purchaser  of  a  crypt  acquires  the  exclusive 
ownership  and  control  of  it,  subject  to  the  rules 
and  regulations  of  the  Northview  Cemetery  of 
Dublin,  upon  his  payment  in  full  therefor.  The 
defendant  denied  the  contentions  alleged  in 
two  paragraphs  of  the  petition,  and  this  form- 
ed the  sole  issue  in  the  case.  These  two  para- 
graphs are  as  follows:  *'The  petitioner  shows 
that  said  property  is  exempt  from  taxation 
under  the  Constitution  and  laws  of  the  state  of 
Georgia,  as  set  fortli  in  the  provisions  of  para- 
graph 2,  art.  7,  of  the  Constitution,  as  found  in 
section  6554  of  the  Code  of  Georgia,  and  the 
act  of  the  Legislature  in  pursuance  thereof  is 
found  in  section  998  of  the  Code  of  Georgia. 
By  reason  of  said  exemption  the  issuance  of 
said  execution  and  the  levy  thereof  is  wholly 
illegal  and  unauthorized  by  law  and  in  violation 
of  the  article  of  the  Constitution  above  refer- 
red to,  and  the  same  are  null  and  void  and 
should  be  quashed  and  dismissed."     Held: 

Under  the  admitted  farts  the  property  was 
exempt  from  taxation  under  the  Constitution 
of  this  state.    Civil  Code  1910,  §  6554. 

2.  Taxation    ^=5*245--Exemptiok— Use. 

While  the  private  corporation  was  engaged 
in  acquiring  cemetery  lots,  and  constructing 
mausoleums  thereon  for  the  purpose  of  pe- 
cuniary gain  and  profit  to  be  derived  from  such 
business,  the  mausoleums,  when  constructed, 
were  not  used  for  purposes  of  private  or  cor- 

?iorate  profit  or  income,  but  were  used  solely 
or  the  purpose  of  burying  the  dead.  It  is  the 
use  made  of  the  property,  and  not  the  purchase 
and  sale  thereof,  which  determines  the  matter 
of  taxation.  See  Trustees  v.  IJohler,  80  Ga. 
159.  164,  7  S.  E.  633.  Metairie  Cemetery 
Ass^n  V.  Board  of  Assessors,  37  La.  32;  37 
Cyc.  945,  and  note. 

Atkinson  and  George,  JJ.,  dissenting. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Suit  for  Injunction  by  the  Georgia  Mau- 
soleum Company  against  the  City  of  Dub- 
lin. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Smith,  Hammond  &  Smith,  of  Atlanta,  and 
J.  S.  Adams,  of  Dublin,  for  plaintiff  in  er- 
ror. W.  C.  Davis,  of  Dublin,  for  defendant 
in  error. 


PER   CURIAM.    Judgment   reversed.     All 


a47  aa.  662) 

FOURTH   NAT.   BANK  T.  RENFROB. 

(No.  363.) 

(Supreme  Court  of  Georgia.     Feb.  15,  1918.) 
(iSyllabus  hy  the  Court.) 

DiBECTBD   VeBDICT. 

Under  the  evidence,  which  was  without  con- 
flict, the  judge  did  not  err  in  directing  a  verdict 
for  the  claimant. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge, 

Action  by  Mrs.  J.  D.  Renfroe  against  tlie 
Fourth  National  Bank.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Aifirmed. 

Hardeman,  Jones,  Park  &  Johnston,  Harry 
S.  Strozier,  and  Richard  Curd,  all  of  Macon, 
for  plaintiff  in  error.  E.  P.  Mallory,  Jno. 
R.  L.  Smith,  and  Grady  C.  Harris,  aU  of 
Macon,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 

■  (1«  Oa.  672) 

GROCE  ▼.  STATE.     (No.  471.) 
(Supreme  Court  of  Georgia.     Feb.  15,  1918.) 

(Syllabus  by  the  Court,) 

Crihinax  Law  <@=»1174(5)— New  Trial* — 
Grounds— Misconduct  of  Trial  Judge- 
Where  the  court  during  the  trial  of  one 
accused  of  murder,  in  response  to  a  written 
query,  sent  a  written  communication  to  the 
jury  while  they  were  deliberating  on  the  case, 
to  the  eflect  that  "the  jury  may  make  any  ex- 
amination of  the  cartridge,  *  *  *  and  may 
unload  one  or  more,  if  they  think  proper, 
♦  •  ♦  for  the  purpose  of  comparison"  witl& 
the  lead  bullet  said  to  have  been  taken  from 
the  body  of  the  deceased,  the  sending  of  such 
communication  was  prejudicial  error  against 
the  accused,  requiring  the  grant  of  a  new  trial, 
where  there  was  no  waiver.  Hopson  y.  State, 
116  Ga.  90,  91,  42  S.  B.  412. 

Error  from  Superior  C3ourt,  Bibb  Ck>unty; 
H.  A.  Mathews,  Judge. 

Arthur  Groce  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

John  R  Cooper  and  W.  J.  Wallace,  botb 
of  Macon,  for  plaintiff  in  error.  John  P. 
Ross,  Sol.  Gen.,  of  Macon,  and  Clifford  Wal- 
ker, Atty.  Gen.,  and  M.  C.  Bennet,  Asst  Atty. 
Gen.,  for  the  State. 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur. 

="=-•  an  Ga.  669) 

GEORGIA  R.  BANK  v.  WHITNEY  CO. 
WHITNEY  CO.  V.  GEORGIA  R.  BANK. 

(Nos.  461,  462.) 
(Supreme  Court  of  Georgia.*   Feb.  15,  1918.) 

(Syllabus  by  the  Court,) 

Reference   <@=»100(2)— Auditor's   Reports — 
Exceptions  to  Law  and  Fact. 
Where,  in  an  equity  case,  exceptions  to  law 


the  Justices  concur,  except  ATKINSON  and  ,  *"<*  ^*<^l  V^  ^?  auditor's  report  are  filed,  they 

'  turn    substnntially   upon    the   general    quesbon 
whether,  under  the  law  and  the  evidence,  the 


-GEORGE,  JJ.,  who  dissent.    HILL^  J.,  con 
curs  specially. 


report  is  sustainable.    After  carefully  reviewing 
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the  evidence  and  considering  the  questions  of 
law  Involved,  we  find  that  the  rulings  of  the  au- 
ditor, excepted  to  by  the  plaintiff  in  error  in 
the  main  bill  of  exceptions,  were  all  supported, 
and  that  there  was  no  error  on  the  part  of  the 
trial  judge  in  overruling  the  exceptions  of  law 
and  fact,  nor  in  rendering  on  the  intervention  of 
the  plaintiff  in  error  the  judgment  to  which  ex- 
ception is  taken. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   W.  D.  Ellis,  Judge. 

Suit  to  enforce  a  lien  by  the  Whitney  Oom- 
pauy  against  the  Empire  Life  Insurance 
Company,  and  suit  by  James  R.  Brown  ana 
others  against  the  Empire  Life  Insurance 
Company,  asking  for  a  receiver,  etc,  in 
which  the  Whitney  Company  Intervened  to 
foreclose  a  lien  on  the  property,  and  the 
Georgia  Railroad  Bank  intervened.  From  a 
judgment  confirming  the  report  of  an  auditor 
as  to  the  issues  between  the  interveners,  rne 
Georgia  Railroad  Bank  filed  a  bill  of  excep- 
tions, and  the  Whitney  Company  a  cross-bill 
of  exceptions.  Affirmed  on  main  bill  of  ex- 
ceptions, and  cross-bill  of  exceptions  dis- 
missed. 

The  Whitney  Company  (incorporated  1902) 
entered  into  a  contract  with  the  Empire  Life 
Insurance  Company  to  construct  an  office 
building  for  the  latter  company  at  Augusta, 
Ga.  The  contract  provided  for  payments  by 
the  lOth  of  each  month  to  the  Whitney  Com- 
pany as  contractor,  upon  certificates  to  be  Is- 
sued by  the  architect  for  material  furnished 
and  labor  performed  up  to  the  1st  day  of  each 
month.  The  work  of  erecting  the  building 
was  commenced  ^by  the  contractor,  and  the 
building  was  partially  constructed.  On  June 
10,  1914,  the  contractor  received  a  voucher 
for  work  done  and  material  furnished  prior 
to  June  3,  1914,  amounting  to  $74,701.04. 
Tlie  voucher  was  not  paid  promptly,  but  the 
Empire  Life  Insurance  Company  was  nego- 
tiating with  the  Georgia  Railroad  Bank  to 
secure  a  loan  in  order  to  meet  the  payments 
arising  under  the  contract  of  construction. 
It  was  finally  agreed  between  the  bank  and 
the  Insurance  company  that  the  bank  would 
loan  that  company,  upon  certain  promised  se- 
curity, the  sum  of  $250,000  with  which  to 
complete  the  building  and  to  take  up  each 
monthly  voucher  as  It  became  due.  While 
the  negotiations  for  the  entire  loan  were 
I^ending  it  became  necessary  for  the  con- 
tractor to  have  the  money  with  which  to  pay 
a  certain  monthly  voucher ;  and  It  was  stat- 
ed by  the  representative  of  the  contractor  to 
the  president  of  the  bank  that  there  was 
need  for  expedition  in  securing  the  loan,  and 
the  president  of  the  bank  asked  if  the  con- 
tractor would  waive  its  lien  in  favor  of  the 
temporary  loan,  and  he  was  told  that  the 
contractor  would  not  unless  the  loan  should 
be  paid  over  to  it,  the  Whitney  Company. 
'Rie  attorney  for  the  bank  was  subsequently 
called  into  consultation,  and  was  advised  of 
the  necessity  for  the  making  of  the  first  pay- 
■lent;    and   he   stated  that   he  thought  it 


would  be  all  right,  provided  the  Whitney 
Company  would  transfer  its  contractor's  lieu. 
At  a  subsequent  meeting,  when  the  presiaenc 
of  the  bank  and  its  attorney  were  not  pres- 
ent, the  vice  president  of  the  Whitney  Com- 
pany produced  a  tripartite  agreement  as 
follows: 

"Augusta.  Ga.,  June  26,  1914.  Re  Empire 
Life  Buildmg.  .  The  Georgia  Railroad  Bunk, 
The  Empire  Life  Insurance  Company,  Augusta, 
Georgia— Gentlemen:  In  accordance  with  the 
agreement  reached  this  morning  we  azree  to  ex- 
ecute a  waiver  of  lien  in  favor  of  a  loan  to  be 
made  by  the  Georgia  Railroad  Bank  of  two  hun- 
dred and  fifty  thousand  dollars,  predicated  upon 
the  condition  that  at  least  $227,500  of  said 
funds  be  applied  to  payment  upon  architect's 
certificates  for  amounts  as  they  become  due  un- 
der our  contract.  Yours  very  truly,  The  Whit- 
ney Company,  T.  Eckford  Rhodes,  Vice  Presi- 
dent. Agreed:  The  Empire  Life  Insurance 
Company,  by  A,  J.  O'Merry,  First  V.  Prest., 
H.  H.  Stafford,  Ch'n  Buildmg  Com.  Agreed: 
Georgia  Railroad  Bank,  Samuel  Martin,  Asst 
Cashier." 

In  the  meantime  the  attorney  for  the  Geor- 
gia iiaiiroad  Bank  had  prepared  an  assign- 
ment paper  as  follows: 

''State  of  Georgia,  Richmond  County.  For 
and  in  consideration  of  the  payment  by  Georgia 
Railroad  Bank  to  the  Whitney  Companv  of  the 
sum  of  seventy-four  thousand,  seven  hundred 
and  one  and  4/100  ($74,701.04)  doUars,  the  re- 
ceipt of  which  18  nereby  acknowledged,  the 
Whitney  Company  hereby  transfers  and  assigns 
to  the  Georgia  Railroad  Bank  its  builder's  and 
contractor's  lien  on  the  building  now  in  course 
of  construction  on  the  north  side  of  Broad 
street,  between  Mcintosh  and  Jackson  streets, 
in  the  city  of  Augusta,  Georgia,  known  as  the 
Empire  Life  Insurance  Company^s  building, 
with  the  same  rirhts  in  reference  to  enforcement 
and  other  rights  pertaining  to  said  lien,  which 
the  Whitney  Company  has  or  may  have.  Said 
lien  is  for  said  sum  with  interest  from  date  at 
seven  (7)  per  cent  per  annum,  until  paid.  Said 
lien  is  evidenced  by  the  instrument  marked 
'copy,'  but  in  fact  the  original  hereto  annexed, 
authenticated  by  W.  L.  Stoddart  and  G.  Lloyd 
Preacher,  associate  architects,  and  approved 
by  W.  H.  Stafford,  vice  president  of  the  build- 
ing committee  of  the  Empire  Life  Insurance 
Company.  In  witness  whereof  the  Whitney 
Company  has  caused  these  presents  to  be  signed 
by  its  vice  president  this  26th  day  of  June,  1914. 
The  Whitney  Company,  by  T.  Eckford  Rhodes. 
Vice  President.    Attest:  Howard  H.  Stafford. 

The  voucher  for  174,701.04  in  favor  of  the 
Whitney  Company  was  attached  to  the  as- 
signment. A  note  for  the  last  above-stated 
amount  was  executed  by  the  Empire  Life  In- 
surance Company  to  the  Georgia  Railroad 
Bank,  due  January  1,  1915.  The  $74,701.04 
was  paid  by  the  Georgia  Railroad  Bank  to 
the  Whitney  Company,  which  proceeded  with 
the  work  on  the  building.  On  or  about  July 
6,  1914,  a  voucher  was  passed  for  $53,430.58, 
approved  by  the  architects  of  the  Empire 
Life  Insurance  Company,  but  it  was  never 
paid;  and  no  other  payment  having  been 
made,  the  Whitney  Company  suspended  work 
on  the  building.  The  Whitney  Company  filed 
a  builder's  and  contractor's  lien  on  the  prop- 
erty in  August,  1915,  for  the  amount  due  on 
the  building,  including  the  amount  of  the 
voucher  assigned  to  the  Georgia  Railroad 
Bank. 
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Jaraes  R.  Brown  and  others  filed  a  peti- 
tion against  the  Empire  Life  Insurance  Com- 
pany, tne  owner  of  the  building,  asking  for 
receiver,  etc.  The  Whitney  Company  filed 
its  iuiervention  in  that  suit  in  order  to  fore- 
close its  lien  upon  the  property.  The  Geor- 
gia Railroad  Bank  filed  its  intervention,  in 
which  it  sought  to  establish  its  right  of  pri- 
ority of  payment  over  the  Whitney  Company 
under  the  assignment  for  the  amount  of  $74,- 
701.04.  It  filed  no  lien  for  record.  The  Whit- 
ney Company  in  its  petition,  and  in  its  an- 
swer to  the  petition  of  the  Georgia  Railroad 
Bank,  insisted  that  there  was  but  one  entire 
transaction  between  it  and  the  Georgia  Rail- 
road Bank  and  the  Empire  Life  Insurance 
Company,  by  which  it  was  intended  by  the 
three  parties  to  the  "tripartite  agreement" 
that  the  Georgia  Railroad  Bank  would  lend 
$250,000  to  the  insurance  company,  and  that 
the  waiver  of  lien  was  only  on  the  condition 
that  the  bank  should  furnish  the  full  amount 
agreed,  and  that  the  $74,701.04  was  but  the 
first  payment  on  that  amount,  etc.  The  is- 
sue between  the  interveners  w^as  referred  to 
an  auditor,  who  decided  and  reported,  in  ef- 
fect, that  the  lien  for  $210,000  was  found  in 
favor  of  the  Whitney  Company,  and  that  it 
and  the  Georgia  Railroad  Bank  should  par- 
ticipate therein  on  the  basis  of  $85,000  (prin- 
cipal and  Interest)  to  the  Gc?orgia  Railroad 
Bank  and  $125,000  to  the  Whitney  Company. 
The  Georgia  Railroad  Bank  and  the  Whitney 
Company  filed  exceptions  to  the  auditor's  re- 
port, each  on  the  ground  that  it  was  not 
awarded  priority  over  the  other.  The  trial 
judge  overruled  the  exceptions  and  confirmed 
the  report  of  the  auditor.  To  this  judgment 
the  Georgia  Railroad  Bank  filed  a  bill  of  ex- 
ceptions, and  the  Whitney  Company  a  cross- 
bill of  exceptions,  each  insisting  that  the 
court  erred  because  a  priority  of  payment 
was  not  established  in  its  favor. 

Gumming  &  Harper  and  Jos.  B.  Gumming, 
all  of  Augusta,  and  McDaniel  &  Black,  of  At- 
lanta, for  plaintiff  in  error.  King  &  Spald- 
ing, of  Atlanta,  and  Robt.  Kelly  Prentice,  of 
New  lork  City,  for  defendant  In  error. 

HILL,  J.  Judgment  affirmed  on  main  bill 
of  exceptions.  Cross-bill  of  exceptions  dis- 
missed.   All  the  Justices  concur. 
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FREEMAN   v.    YOUNG    et    al.      (No.    151.) 

(Supreme  Court  of  Georgia.     Feb.  22,  1918.) 

(Bylldhua  hy  the  Court) 

1.  Wills    ^=>277— Probate— Caveat. 

There  was  no  merit  in  the  motion  to  dis- 
miss the  caveat  on  the  ground  that  it  appear- 
ed to  be  merely  a  caveat  to  proceedings  to 
probate  in  common  form,  or  a  petition  to  re- 
quire the  propounder  to  probate  in  solemn 
form. 

2.  Wills      ^=»277—Pbobate— Caveat— Suf- 
ficiency. 

Considering  the  entire  caveat  together,  it 
eruificiently   sets  forth   the  contentions   of  the 


caveators  that  the  will  offered  for  probate  in 
solemn  form  was  executed  at  a  time  when  the 
testator  was  lacking  in  testamentary  capacity, 
when  he  was  laboring  under  an  insane  delusion 
which  injuriously  affected  the  interests  of  the 
caveators,  and  when  he  was  afflicted  with  a 
monomania  which  tended  to  divert  the  inherit- 
ance of  the  caveators  from  them;  and  that  tlie 
will  was  executed  under  a  mistake  of  fact  as 
to  the  conduct  of  his  children  now  objecting  to 
the  probate  of  the  will,  and  there  was  no  er- 
ror m  overruling  the  demurrer  to  the  caveat. 

3.  Evidence  ^=»582(3)— New  Teial  ^=^40 
(2)  —  Trial  <©=>83(1)  —  Adhissibilitt  — 
Stenographer's  Transcript— Foundation 
—Objection. 

The  stenographer's  transcript  of  the  testa- 
tor's testimony  given  in  a  suit  to  which  he  was 
a  party  several  years  before  this  trial  was 
admissible  in  evidence,  if  material  and  relevant. 

(a)  The  objection  on  the  ground  that  **the 
proper  foundation  had  not  been  laid"  was  in- 
definite. The  objecting  party  should  have  in- 
dicated what  foundation,  under  the  circum- 
stances, should  have  been  laid. 

(b)  Certain  parts  of  the  testimony  were  rel- 
evant and  material;  and  the  testimony  con- 
tained in  the  record  having  been  objected  to 
in  its  entirety,  its  admission  is  not  ground  for 
the  grant  of  a  new  trial,  although  certain  parts 
of  it  were  irrelevant. 

4.  New  Trial  <@=»44( 3)— Conduct  of  Jury 
—Submission  op  Document  Not  in  Evi- 
dexce. 

The  fact  that  "a  certain  typewritten  docu- 
ment went  to  the  jury  room  with  the  evidence 
in  the  case,"  which  was  not  a  part  of  the  evi- 
dence, will  not  require  the  grant  of  a  new  trial, 
where  it 'was  affirmatively  shown  by  the  affi- 
davits of  all  the  jurors  that  no  portion  of  the 
document  was  examined  or  read  by  any  member 
of  the  jury. 

5.  Will  Contest— Sufficiency  of  Evidencr. 

There  was  sufficient  evidence  to  support 
the  verdict.  • 

Error  from  Superior  Court,  Troup  County ; 
11,  W.  Freeman,  Judga 

Petition  by  J.  Wid  Freeman  for  probate 
in  solemn  form  of  the  last  will  of  James  G. 
Young,  deceased,  in  which  Frank  Young  and 
others  filed  a  caveat.  Judgment  for  caveat- 
ors, and  from  the  overruling  of  his  motion 
for  new  trial  proponent  brings  error.  Af- 
firmed. 

On  August  22»  1914,  J.  Wid  Freeman, 
through  his  attorneys,  filed  his  petition  to 
the  court  of  ordinary  of  Troup  county  for 
probate  in  common  form'  of  the  last  will  and 
testament  of  James  G.  Young,  who  had  died 
on  August  20,  1914.  Citation  was  duly  is- 
sued, and  order  for  service  granted.  The 
heirs  of  the  testator  were  his  wife  and  eight 
children.  The  heirs  were  required,  in  the 
citation,  to  show  cause,  on  the  first  Monday 
in  November  next  after  the  filing  of  the  peti- 
tion, why  the. will  should  not  be  proved  in 
solemn  form  and  admitted  to  record.  At  the 
September  term  the  children  filed  a  caveat. 
This  caveat  had  the  following  caption: 

"In  re  Petition  of  J.  Wid  Freeman  for  Pro- 
bate in  Common  Form  of  the  Will  of  James  G. 
Young.  Ordinary's  Court,  Troup  <Do.,  Sept. 
Term,  1914." 

Immediately  after  this  caption  the  caveat 
continued: 


^s>For  other  cases  see  same  topic  and  KillY-NUMBER  in  all  Key-Numbered  Digests  and  Index« 
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"And  now  come  Frank  Young  and  (the  other  ] 
children,  naming  them],  children  of  James  G. 
Young,  and  file  this  their  caveat  to  the  above- 
stated  petition  and  to  the  paper  offered  by  said 
J.  Wid  Freeman  as  the  will  of  James  G.  Young, 
and  object  to  the  admission  to  record  of  said 
will,  and  for  cause  of  objection  say." 

And  after  setting  forth  grounds  of  the 
careat  to  the  number  of  seven,  the  instru- 
ment concluded  as  follows: 

"Wherefore,  these  objectors,  the  children  of 
the  said  James  G.  Young,  pray  that  the  said 
executor  be  required  to  offer  said  will  for  pro- 
bate in  solemn  form,  and  that  these  their  ob-' 
jections  be  filed,  and  that  said  instrument  be 
declared  not  to  be  the  will  of  their  father, 
James  G.  Young." 

This  was  signed*  by  the  attorneys  for  ca- 
veators, and  was  filed  on  September  7,  1914. 
At  the  same  term  of  the  court  of  ordinary 
the  propounder  filed  his  demurrer  to  tne 
caveat.  The  demurrer  was  general,  and  was 
based  upon  the  grounds  that  that  caveat  did 
not  set  out  any  legal  ground  of  objection  to 
the  probate  of  the  will,  and  was  too  vague 
and  Indefinite  to  put  the  propounder  on  no- 
tice of  what  he  was  called  on  to  meet,  and 
certain  other  general  grounds.  On  November 
2,  1914,  the  case  was  appealed,  by  the  con- 
sent of  all  parties,  to  the  superior  court. 
At  the  February  terra,  1915,  of  the  superior 
court  the  caveators  by  leave  of  the  court  filed 
two  separate  amendments  to  their  caveat, 
and  on  February  4,  1915,  the  propounder 
filed  another  demurrer  to  the  caveat,  and 
the  court  struck  certain  grounds  of  the  ca- 
Teat  At  the  August  term,  1916,  of  the  supe- 
rior court  the  propounder  filed  a  motion  to 
dismiss  the  caveat,  referring  to  it  us  the  **al- 
leged  caveat,"  on  the  ground  that  It  is  not  a 
caveat  but  merely  a  petition  to  ^'require  the 
propounder  to  offer  the  testator's  will  for 
probate  in  solemn  form ;  •  •  *  that  such 
a  petition  cannot  and  should  not  be  treated 
as  a  caveat  to  the  will  when  oflTered  for  pro- 
bate in  solemn  form,"  because  it  appears  on 
its  face  that  it  was  not  filed  in  this  case,  bur 
was  filed  to  the  proposed  probate  of  the  will 
in  common  form,  and  a  caveat  filed  to  a  peti- 
tion to  probate  a  will  in  comanon  form  is 
not  a  caveat  to  a  petition  to  probate  a  will 
in  solemn  form.  It  was  further  alleged, 
in  this  motion  to  dismiss,  that  *'on  tne  day 
said  objections  were  filed  the  propounder 
applied  to  the  court  of  ordinary  for  the 
probate  of  the  will  of  James  G.  Young  in 
common  form."  This  motion  to  dismiss  was 
overruled,  and  to  this  ruling  the  propounder 
excepted.  On  the  trial  of  the  case  the  jury 
returned  a  verdict  finding  that  "the  will  of- 
fered for  probate  is  not  the  true  last  will 
and  testament  of  James  G.  Young,"  and 
Judgment  was  rendered  accordingly.  The 
propounder  made  a  motion  for  a  new  trial, 
vrhich  was  overruled,  and  he  excepted. 

W.  C.  Wright,  of  Newnan,  Sidney  Holder- 
ness,  of  OarroUton,  and  A.  H.  Thompson  and 

D.  J.  Gaflfney,  both  of  I^  Grange,  for  plain- 
tiff in  error.    F.  M.  Ix)ngley,  Hatton  Lovejoy, 

E.  A.  Jones,  L.  L.  Meadors,  Jones  &  Meadors, 


and  Mooty  &  Andrews,  all  of  La  Grange,  for 
defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  court  properly  overruled 
the  motion  to  dismiss  the  caveat  to  the  peti- 
tion for  probate  of  the  will.  At  the  time 
this  caveat  was  filed  in  the  court  of  ordinary 
the  petition  for  probate  in  solemn  form  was 
pending  there.  And  while  the  caption  of  the 
caveat  refers  to  proceedings  to  probate  in 
common  form,  and  contains  a  prayer  that  the 
executor  be  required  to  offer  the  will  for  pro- 
bate in  solemn  form,  nevertheless  in  all  other 
respects  it  is  a  caveat  appropriate  to  pro- 
ceedings to  probate  in  solemn  form,  and  in 
the  caption  to  <)emurrers  filed  before  the 
motion  to  dismiss  was  filed  the  propounder 
refers  to  the  caveat  as  a  caveat  in  proceed- 
ings to  probate  the  will  in  solemn  form. 

[2]  2.  The  caveat  raises  the  objection  to 

the  probate  in  solemn  form  of  the   paper 

offered  as  the  last  will  and  testament  of 

James  G.   Young,  that  at  the  time  of  the 

execution  of  the  instrument  the  testator  was 

not  of  sound   mind   and   disposing  memory 

and  did  not  have  sufi^dent  mental  capacity 

to  execute  a  will;  that  at  the  time  of  the 

execution  of  the  instrument  alleged  to  be  his 

will  James  G.  Young  w^as — 

"partially  insane  and  not  of  sound  mind  as  re- 
garded the  members  of  his  family,  which  par- 
ticular unsoundness  of  mind  affected  the  mak- 
ing of  the  propounded  will  and  caused  the  said 
testator,  James  G.  Young,  to  disinherit  the 
caveators,  w^ho  were  children  of  the  said  James 
G.  Young.  ♦  ♦  •  That  the  said  James  G. 
Young  executed  said  instrument  under  the  mis- 
taken belief  as  to  the  conduct  of  the  chUdren, 
further,  in  that  he  mistakenly  believed  that 
his  children  had  said  that  *he  was  too  old  to 
live  and  should  die,  and  that  he  should  not  be 
buried  in  the  cemetery  lot  with  the  remainder 
of  his  family,  but  that  his  body  should  be 
thrown  out  to  the  buzzards  to  rot.*  •  •  • 
Said  instrument  was  executed  by  the  father  of 
these  objectors  because  of  and  on  account  of 
the  fraudulent  representations  of  certain  of  the 
legatees  named  in  said  instrument,  to  wit,  J. 
Wid  Freeman.  James  Freeman,  and  Mrs.  Joe 
Carter,  who  falsely  represented  to  objectors' 
father  that  his  children,  the  objectors  herein, 
had  declared  that  'they  did  not  care  anything 
for  their  father  and  did  not  want  anything  that 
he  had,  and  that  he  had  lived  long  enough  and 
ought  to  die,  and  that  he  had  no  place  in  tlie 
family  cemetery  in  La  Grange,  and  that  when 
he  died  he  ought  to  be  thrown  out  where  the 
buzzards  could  pick  his  bones.'  The  aforesaid 
statements  being  made  by  the  said  legatees  for 
the  purpose  of  inducing  objectors'  father,  the 
said  James  G.  Young,  to  disinherit  his  children, 
the  objectors  herein,  and  to  make  a  will  in 
favor  of  the  said  legatees;  and  the  aforesaid 
instrument  was  induced  and  caused  by  the 
fraudulent  representations  aforesaid,  which 
were  and  are  false." 

A  further  ground  of  caveat  alleged  that  the 
will  was  unreasonable  and  unjust  and  in 
utter  disregard  of  the  natural  ties  between 
the  father  and  the  children,  and  of  the  faith- 
ful labor  which  was  done  by  the  wife  and 
children  in  accumulating  the  property  owned 
by  the  testator  at  his  death.  By  amendment 
the  caveators  alleged  that  the  will  was  made 
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under  a  mistake  of  fact,  ui  that  the  testator 
executed  the  will  because  he  believed  that 
his  children,  the  caveators,  caused  and  in- 
duced their  mother,  the  wife  of  testator, 
to  leave  him  and  prevented  a  reconciliation 
between  the  husband  and  wife;  that  the  tes- 
tator was  caused  to  execute  the  will  by  this 
belief,  when  as  a  matter  of  fact  he  was  mis- 
taken, and  it  was  not  true  that  the  caveat- 
ors had  caused  or  induced  their  mother  to 
leave  testator  or  remain  away  from  him. 
It  was  further  alleged  that  the  testator,  at 
the  time  of  the  execution  of  the  will  and  up 
to  the  time  of  his  death,  was  completely 
under  the  Influence  of  an  insane  delusion  in 
relation  to  his  wife  and  children;  "that  he 
conceived  the  idea  that  there  existed  in  his 
wife,  and  especially  in  his  children,  a  ha- 
tred for  him,  that  they  were  all  against  him ; 
that  his  insane  delusion  had  no  foundation  in 
fact,  but  he  was  wholly  incapable  of  being 
reasoned  out  of  that  conception;*'  that  under 
the  influence  of  this  insane  delusion  he  was 
a  madman  towards  his  wife  and  children; 
that  he  would  beat  both  his  wife  and  his 
children  with  large  sticks,  beating  both  his 
his  sons  and  his  daughters  without  the 
slightest  cause;  that  he  chased  his  sons  with 
a  gun  and  tried  to  induce  others  to  kill  his 
son  Charles;  that  the  testator  "further  con- 
ceived the  idea  that  there  existed  in  cavea- 
tors not  only  a  hatred  towards  their  father, 
and  that  they  persuaded  his  wife  to  leave 
him,  but  the  further  insane  delusion  that 
caveators  did  not  want  anything  he  had;" 
that  these  delusions  were  without  the  least 
foundation  in  fact ;  that  he  was  seized  with 
them  and,  they  sprang  from  the  condition  of 
his  mind,  and  these  delusions  were  the  induc- 
ing causes  of  caveators'  exclusion  from  the 
benefits  of  the  will. 

While  certain  sentences  and  paragraphs  of 
the  lengthy  caveat  may  not  themselves  make 
a  complete  statement  of  any  fact  constituting 
a  valid  ground  of  objection  to  the  probate  of 
the  will,  nevertheless,  when  those  parts  of 
the  caveat  which  are  open  to  this  criticism 
are  considered  in  connection  with  the  other 
grounds  of  the  caveat.  It  clearly  appears  that 
there  was  a  caveat  good  as  against  the  ob- 
jections raised,  setting  forth  in  substance  the 
contentions  of  the  caveators;  that  the  tes- 
tator executed  this  will  at  a  time  when  he 
was  lacking  in  testamentary  capacity,  when 
he  was  suffering  from  a  monomania,  which 
tended  to  divert  the  inheritance  from  them ; 
that  he  had  an  insane  delusion  which  also 
injuriously  affected  the  interests  of  the  cavea- 
tors; and  that  the  will  was  procured  by 
fraud  practiced  by  the  propound er  and  cer- 
tain legatees;  and  also  that  the  will  was 
executed  under  a  mistake  of  fact  as  to  the 
conduct  of  the  heirs  at  law,  the  caveators  in 
the  case.  A  reading  of  the  entire  caveat 
8how8i  that  the  caveators  sufficiently  set 
forth  these  contentions,   and  the  Judgment 


overruling  the  demurrer  to  the  caveat  will 
not  be  reversed. 

[3,  4]  3, 4.  Headnotes  8  and  4  require  no 
elaboration. 

[6]  5.  While  the  testimony  offered  by  the 
caveators  was  strongly  combated  and  direct- 
ly contradicted  by  the  testimony  of  other 
witnesses,  nevertheless  it  cannot  be  said  that 
the  verdict  in  the  case  Is  without  evidence 
to  support  it.  We  will  not  attempt  to  set 
forth  this  evidence  in  substance  or  in  an 
abridged  fonn ;  the  record  is  voluminous ; 
but  after  a  careful  consideration  of  it,  wo  are 
of  the  opinion  that  the  court  would  not  be 
Justified  in  holding  that  there  was  not  suflS- 
clent  evidence  to  warrant  the  Jury  in  finding 
that  the  Instrument  propounded  as  such  was 
not  in  fact  the  last  will  and  testament  of 
James  G.  Young.   . 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 

a47  Ga.  657) 

PICKRON  et  al.  v.  PICKRON  et  aL 

(No.  391.) 

(Supreme  Court  of  Georgia.     Feb.   15,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Trusts  <^=>81(2),  360— Resulting  Tbust— 
Husband's  Agency  fob  Wife— Action  by 
Wife's  Repkesentative. 

Where  a  husband,  acting  as  agent  for  his 
wife,  exchanged  a  tract  of  land  belonging  to 
her  for  another  tract,  thereby  effecting  a  pur- 
chase for  her  of  the  land  received  in  exchange, 
but  took  title  in  himself  to  the  land  so  pur- 
chased, the  wife,  upon  discovering  this,  would 
be  entitled  to  have  a  resulting  trust  declared. 
If  the  husband  promised  to  have  the  property 
conveyed  to  his  wife,  and  she,  discovering  that 
this  had  not  been  done,  demanded  a  deed  plac- 
ing title  in  her,  but  he  failed  and  neglected  to 
execute  and  deliver  such  deed  during  her  life, 
the  representative  of  her  estate,  or  her  heirs, 
could  maintain  a  suit  'against  him,  or  against 
his  representatives  after  his  death,  seeking  a 
decree  placing  the  title  in  the  estate  of  the 
wife. 

2.  Administbatob's  Sale  of  Pbopebty— Ti- 
tle AND  Possession. 

An  administrator  cannot  sell  property  held 
adversely  to  the  estate  by  a  third  person;  he 
must  first  recover  possession. 

3.  ExECUTOBS  AND  Administbatobs  ^=>357— 
Sale  of  Land—Injunction. 

Where  an  administrator  is  seeking  to  sell 
property  as  a  part  of  the  estate  of  his  intes* 
tate^  but  the  same  is  held  adversely,  those  hold- 
ing It  may  maintain  a  suit  for  injunction ;  there 
being  other  facts  alleged  to  show  grounds  of 
equitable  jurisdiction. 

4.  Tbusts  «=»371  (I)— Resulting  Tbust— Suf- 
nciENCY  OF  Petition  —  I>e8cbiption  of 
Pbopebty— Pbayeb  fob  Relief. 

The  petition  is  defective  in  the  present  case 
in  the  following  particulars : 

(a)  In  a  description  of  the  land  the  title  to 
which  the  petitioners  seek  to  have  decreed  in 
themselves. 

(b)  In  failing  distinctly  to  allege  and  set 
forth  the  clause  of  a  conveyance  of  an  interest 
in  the  property  to  petitioners,  it  being  alleged 
in  one  place  in  the  petition  that  the  father  was 
to  have  *'the  deeds  to  said  land  •  ♦  ♦  made 
to  her  [petitioners'  mother],  and  at  her  death 
to  her  children,"  and  in  another  place  that  "as 
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the  heirs  at  law  of  the  said  Mrs.  Kitty  Pickron 
the  legal  as  well  as  the  equitable  title  to  the 
said  laud  above  described  is  in  them  [petition- 
ers] ;"  and  it  is  prayed,  in  part,  "that  the  title 
to  said  land  described  in  said  deed  be  decreed 
in  your  petitioners  as  the  heirs  at  law  of  Mrs. 
Kitty  Pickron,  deceased,  and  not  in  S.  L.  Pick- 
ron.' ^  The  quoted  allegations  from  the  petition 
are  inconsistent,  irreconcilable,  and  confused, 
and  it  is  impossible  to  deduce  from  them  what 
title  the  petitioners  had  in  the  lands. 

(c)  It  is  also  prayed,  in  part,  that  "the  said 
deed  from  B.  A.  Phillips  to  S.  L.  Pickron,  a 
copy  of  which  is  hereto  attached,  be  delivered 
up  and  canceled,  or  that  the  same  may  be  re- 
formed by  making  [petitioners'  mother],  or  your 
petitioners  as  her  heirs  at  law,  the  grantee 
thereiil/*  These  allegations  and  prayers  are 
utterly  irreconcilable,  conflicting,  and  confused 
as  to  the  quantity  of  interest  in  the  land  claim- 
ed by  petitioners  and  the  time  of  its  enjoyment ; 
and  there  is  also  a  confusion  in  the  prayers  as 
to  the  remedy  sought 

Error  from  Superior  Court,  Miller  Couuty; 
W.  C.  Worrlll,  Judge. 

Suit  by  W.  A.  Pickron  aud  others  against 
Mrs.  Sailie  Pickron,  as  administratriiL  and 
anotlier.  Judgment  for  plaintiffs,  aud  de- 
fendants bring  error.    Reversed. 

W.  A.  Pickron  and  others,  as  the  children 
of  Mrs.  Kitty  Pickron  and  her  only  heirs  at 
law,  brought  their  petition  against  Mrs.  Sai- 
lie Pickron  as  administratrix  of  S.  L.  Pick- 
ron, and  against  B.  A.  Phillips,  alleging  as 
follows:  Mrs.  Kitty  Pickron  owned  a  cer- 
tain house  and  lot  in  Early  county,  of  the  val- 
ue of  $1,500.  In  the  fall  of  the  year  1901  she 
consented  to  swap  this  property  to  B.  A.  Phil- 
lips for  the  south  half  of  lot  of  land  40  in  the 
thirteenth  district  of  Miller  county,  "which 
said  trade  and  exchange  was  consununated  on 
October  25,  1901;  and  that  the  husband  of  the 
said  Mrs.  Kitty  Pickron,  S.  L.  Pickron,  act- 
ed for  her  in  the  consummation  and  negotia- 
tion of  said  trade  and  exchange."  Mrs.  Kitty 
Pickron  was  illiterate  and  could  not  read  or 
write,  and  intrusted  to  her  husband  the  mak- 
ing of  the  exchange  of  the  two  pieces  of  prop- 
erty, and  **to  have  the  deeds  to  the  said  land 
in  Miller  county,  made  to  her  and  at  her  death 
to  her  children;  but,  instead  of  doing  so,  the 
said  S.  L.  Pickron  had  the  defendant  B.  A. 
Phillips  to  make  the  deed  to  said  land  in 
Miller  county,  above  described,  to  himself, 
•  ♦  •  and  that  as  soon  as  the  said  Mrs. 
Kitty  Pickron  discovered  that  the  deed  was 
not  made  to  her,  she  at  once  protested,  and 
S.  L.  Pickron  promised  her  that  he  would 
make  a  deed  to  her  to  said  land,  and  after- 
wards told  her  that  he  had  done  so,  causing 
Mrs.  Kitty  Pickron  to  believe  that  the  title  to 
said  land  was  In  her,  which  she  relied  up- 
on and  continued  to  believe  as  long  as  she 
lived."  While  the  deed  to  the  Miller  county 
property  recites  a  consideration  of  $470  paid, 
S.  L.  Pickron  paid  nothing  to  the  grantor, 
but  the  sole  consideration  was  the  deed  of 
Mrs.  Kitty  Pickron  conveying  to  Phillips  the 
Early  county  prt^erty,  of  which  she  was  the 
sole  owner,  and  in  which  her  husband  had  no 
interest.     Petitioners,  aa  the  heirs  at  law  of 


!  their  mother,  have  the  legal  as  well  as  tlie 
I  equitable  title  to  the  Miller  county  land,  and 
they  are  now  in  possession  of  62%  acres  of 
said  land.  Mrs.  Kitty  Pickron  died  in  1903, 
and  thereafter  S.  L.  Pickron  remarried.  He 
died  in  1916,  and  after  his  death  his  widow, 
Mrs.  Sailie  Pickron,  and  her  children  moved 
away  from  the  land,  leaving  petitioners  in 
possession  thereof;  "but  before  the  death  of 
S.  L.  Pickron  he  sold  to  one  of  your  petition- 
ers, J.  C.  Pickron,  62%  acres  of  land,  which 
was  paid  for  by  the  said  J.  C.  Pickron  to  the 
.said  S.  L.  Pickron,  and  the  said  J.  C  Pickron 
was  immediately  put  in  possession  of  the 
same  and  continued  in  possession  up  to  the 
present  date."  Mrs.  Sailie  Plekron  was  ap- 
iwlnted  administratrix  upon  the  estate  of  S. 
L.  Pickron;  and  she,  alleging  that  the  62% 
acres  of  land  "is  the  remaining  one-half  after 
selling  the  land  above  referred  to"  to  J.  C. 
Pickron,  has  applied  for  an  order  to  sell  said 
land  for  the  purpose  of  distribution  among 
the  heirs  of  S.  L.  Pickron,  which  order  has 
been  granted  by  the  ordinary  of  Miller  coun- 
ty, and  the  laud  is  advertised  to  be  sold  on 
the  first  Tuesday  in  February,  1917.  Peti- 
tioners are  in  adverse  possession,  claiming 
title  to  the  land,  and  the  administratrix  is 
seeking  to  sell  it  without  first  recovering  pos- 
session thereof.  There  was  no  administra- 
tion upon  the  estate  of  Mrs.  Kitty  Pickron, 
and  she  died  intestate,  and  there  is  no 
guardian  for  the  minor  plaintiffs,  for  whom 
S.  B.  Pickron  sues  as  next  friend.  Petition- 
ers pray  for  process;  that  the  deed  from  Phil- 
lips to  S.  Ij.  Pickron  be  delivered  up  and  can* 
celed,  *'or  that  same  may  be  reformed  by 
making  Mrs.  Kitty  Pickron  or  your  petition- 
ers as  her  heirs  at  law  the  grantee  therein; 
that  the  title  to  said  land  described  in  said 
deed  be  decreed  in  your  petitioners  as  the 
heirs  at  law  of  Mrs.  Kitty  Pickron,  deceased, 
and  not  In  S.  L.  Pickron";  that  Mrs.  Sailie 
Pickron  be  enjoined  from  selling  the  land; 
and  for  general  reliet  The  defendants  filed 
demurrers,  general  and  special,  to  the  peti- 
tion, which  were  overruled,  and  the  defend- 
ants excepted. 

W.  I.  Geer,  of  Colquitt,  for  plaintiffs  in 
error.  P.  D.  Rich,  of  Colquitt,  for  defend- 
ants in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  We  are  of  the  opinion  that 
the  court  properly  overruled  the  general  de- 
murrer. If,  as  alleged  in  this  petition,  Mrs. 
Kitty  Pickron  intrusted  to  her  husband  the 
making  of  an  exchange  of  a  piece  of  proper- 
ty, of  which  she  was  the  sole  owner,  for 
another  piece  of  property,  It  being  under- 
stood that  her  husband,  as  her  agent,  should 
take  a  conveyance  of  the  latter  piece  of 
property,  to  her,  and  he  failed  to  do  this, 
and  took  instead  of  a  conveyance  to  his  wife, 
H  conveyance  to  himself  of  the  property  for 
which  the  exchange  of  bis  wife's  property 
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had  been  made,  there  was  a  resulting  trust; 
and  if,  when  the  wife  subsequently  discov- 
ered that  a  deed  to  her  husband  had  been 
taken  to  the  property  for  which  she  had  ex- 
changed hers,  she  demanded  that  a  deed  to 
herseif  be  executed,  and  the  husband  prom- 
ised to  do  this,  and  the  wife,  being  illiterate 
and  inexperienced  in  matters  of  business, 
believed  that  he  had  done  so,  when  in  fact 
he  had  not,  then  upon  his  death  the  repre- 
sentative of  her  estate,  or  her  heirs,  would 
be  entitled  to  have  a  decree  that  the  title  to 
the  land  purchased  by  the  exchange  of  her 
property  be  in  her  estate. 

[2 J  2.  The  petitioners  allege  that  they  are 
the  only  heirs  at  law  of  Mrs.  Kitty  Pickron, 
and  that  they  are  in  possession  of  the  land 
which  the  administratrix  of  S.  L.  Pickron  is 
about  to  sell,  having  obtained  the  proper 
order  for  that  purpose.  "An  administrator 
cannot  sell  property  held  adversely  to  the 
estate  by  a  third  person;  he  must  first  re- 
cover possession."  Civil  Code,  S  4033.  The 
petitioners  might  ordinarily  have  filed  a 
claim,  which  would  have  been  sufficient  to 
stop  the  sale  and  raise  the  issue  of  title; 
but  having  alleged  that  while  the  paper  title 
was  in  the  estate  of  S.  L.  Pickron  the  equi- 
table title  was  in  them,  and  that  they  had 
the  right  to  a  decree  so  declaring,  they  ob- 
tained standing  in  a  court  of  equity  to  pre- 
vent the  sale  until  their  alleged  rights  could 
be  adjudicated. 

[3]  3.  We  are  of  the  opinion  that  the  pro- 
vision of  our  statute  (Civil  Code,  S  3997),  al- 
lowing an  administrator  12  months  from  the 
date  of  his  qualification  to  ascertain  the 
condition  of  the  estate,  is  not  applicable  to 
a  case  like  the  instant  one.  The  rule  gen- 
erally adopted  by  courts  in  construing  stat- 
utes which  give  an  exemption  from  suits, 
such  as  that  just  referred  to,  is,  that  where 
the  suit  does  not  seek  to  fix  or  establish  a 
liability  against  the  estate,  it  does  not  come 
within  the  statute.  Lester  v.  Stephens,  113 
Ga.  495,  500,  39  S.  E.  109,  111.  -It  is  not, 
however,  every  suit  against  an  executor  or 
administrator  which  falls  within  this  stat- 
utory provision.  TO  fall  within  its  provi- 
sions, it  must  be  against  the  personal  repre- 
sentative as  such.  By  this  we  understand, 
not  only  that  the  suit  must  be  against  the 
representative  in  his  representative  capacity, 
but  that  it  must  seek  to  fasten  or  establish 
a  liability  upon  or  against  property  of  the 
decedent."  Alabama  State  Bank  v.  Glass,  82 
Ala.  278,  2  South.  641.  It  is  pointed  out  in 
the  decision  of  the  case  of  Lester  v.  Ste- 
phens, supra,  that  this  ruling  by  the  Supreme 
Court  of  Alabama  was  made  in  construing  a 
statute  similar  to  ours  upon  this  subject  of 
exemption  of  administrators  from  suits  for 
12  months. 

[4]  4.  But  while  the  court  properly  over- 
ruled the  general  demurrer,  certain  of  the 
grounds  of  special  demurrer  were  meritori- 


r  pus  and  should  not  have  been  overruled. 
Tlie  grounds  of  special  demurrer  need  not 
be  taken  up  in  detail;  they  are  very  numer- 
ous and  contain  frequent  repetitions  of  criti- 
cism upon  the  petition.  We  are  content  with 
having  indicated  in  headnote  4  the  grounds 
of  special  demurrer  which  have  sufficient 
merit  to  require  a  reversal  of  the  judgment 
overruling  them;  so  that  when  the  remitti- 
tur from  this  court  reaches  the  court  below 
the  petition  may  be  amended  where  defec- 
tive, or  be  dismissed  in  case  the  plaintUTs 
fall  to  amend  so  as  to  cure  the  defects. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(147  Ga.  62S> 
DIXON,  Sheriff,  r.  SABLE.     (No.  3T1.) 
(Supreme  Court  of  Georgia.    Feb.  13,  191&) 

(Syllahu9  hy  the  Court.) 

1.  JUEISDICTION    OF    SUFEBIOB   COUBT— CkBTI* 
ORARI. 

The  superior  courts  of  this  state  have  the 
power  to  correct  errors  in  inferior  judicatories 
by  writ  of  certiorari,  which  shall  issue  only  on 
the  sanction  of  the  judge. 

2.  COUBTS  ^=»188(1)  —  INFEBIOB- COUBT JU- 

BI8DICTI0N— '^InFEBIOB  JUDICATOBY." 

Relatively  to  the  superior  court  of  the  East- 
em  judicial  circuit,  the  city  court  of  Savannah 
is  an  inferior  judicatory,  both  as  to  civil  and 
criminal  jurisdiction. 

3.  Cebttokabi  ^=>47  —  Gbant  of  Wbit  —  Su- 
persedeas OF  Judgment. 

The  writ  of  certiorari,  when  granted,  acts 
as  a  supersedeas  of  the  judgment  until  the  final 
determination  of  the  writ. 

4.  Habeas  Cobpus  ^=s>2&~-]>iBCHABaB. 

Under  the  facts  of  this  case  the  court  did 
not  err  in  sustaining  the  writ  of  habeas  corpus, 
and  in  discharging  the  defendant  from  custody. 

'  Grror  from  Superior  Court,  CJhatham  Coun- 
ty ;    P.  W.  Meldrim,  Judge. 

Habeas  corpus  by  Loeb  Sable  against  M. 
W.  Dixon,  Sheriff.  Judgment  for  petitioner, 
discharging  him  from  custody,  and  the 
Sheriff  excepts.    Affirmed. 

Walter  C.  Hartridge,  SoL  Gen.,  of  Savan- 
nah, for  plaintiff  in  error.  Korrls  H.  Bern- 
stein, of  Savannah,  for  defendant  In  error. 

HILL,  J.  Loeb  Sable  was  convicted  in  the 
city  court  of  Savannah  by  a  jury,  on  an  ac- 
cusation charging  him  with  a  violation  of 
the  prohibition  laws  of  the  state.  He  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled. No  bill  of  exceptions  having  been 
filed,  and  the  time  for  filing  having  passed, 
and  no  supersedeas  having  been  issued,  the 
judge  of  the  city  court  later  signed  an  order 
requiring  the  sheriff  to  take  the  defendant 
into  custody  and  deliver  him  to  the  proper 
authorities  of  Chatham  county  for  the  pur- 
pose of  having  him  serve  the  sentence  im- 
posed, of  12  mouths  on  the  coimty  chain 
gang.  On  April  6,  1917,  the  defendant,  after 
the  motion  for  new  trial  was  overruled,  filed 
his  petition  for  certiorari  in  the  superior 
court  of  Chatham  county  to  review  the  Judg- 
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ment  OTerroling  his  motion  for  a  new  trial, 
which  motion  was  based  on  errors  alleged  to 
haye  been  committed  pending  his  trial,  and 
the  petition  for  certiorari  was  sanctioned  by 
the  judge  of  the  superior  court.  On  May  1, 
1917,  the  defendant  filed  in  the  superior  court 
a  petition  for  habeas  corpus,  alleging*  that 
he  was  illegally  restrained  of  his  liberty  by 
confinement  in  the  county  jail.  The  petition 
recited,  among  other  things,  that  the  peti- 
tioner had  given  bond,  duly  approved,  in  the 
sum  of  $3,5Q0,  to  answer  the  final  judgment 
in  the  case  in  which  he  was  convicted  in  the 
city  court.  Upon  the  hearing  the  writ  of 
habeas  corpus  was  sustained,  and  the  peti- 
tioner discharged  from  custody.  The  sheriff 
excepted  to  this  judgment,  on  the  ground 
that  the  writ  of  certiorari  did  not  lie,  inas- 
much as  the  judge  of  the  superior  court  had 
no  authority  to  review  and  correct  judgments 
of  the  city  court  of  Savannah  in  criminal 
cases. 

[1, 2]  The  issue  thus  made  is  clear-cut  It 
Is  conceded  that  the  writ  of  certiorari  will 
lie  in  civil  cases.  Article  6,  8  4,  par.  5,  of  the 
Constitution  (Civil  Code,  §  6514),  declares 
that  the  superior  courts  **shall  have  power  to 
correct  errors  in  inferior  judicatories,  by 
writ  of  certiorari,  which  shall  only  issue  on 
the  sanction  of  the  judge."  But  it  is  argued 
by  the  plaintiff  in  error  that  the  city  court 
of  Savannah  is  not  an  inferior  judicatory 
within  the  meaning  of  the  Constitution,  so 
tar  as  criminal  cases  are  concerned.  It  is 
insisted  that  b^ause  of  the  fact  that  the 
dty  court  of  Savannah  is  ''a  constitutional 
city  court,"  and  has  concurrent  jurisdiction 
with  the  superior  court  to  try  criminal  mis- 
demeanor cases,  it  is  not  an  inferior  judica- 
tory. Section  5192  of  the  Civil  Code  of  1910 
provides: 

"Any  person  who  has  been  convicted  of  any 
criminal  or  quasi  criminal  offense,  or  violation 
of  any  ordinance,  hi  any  county  court,  police 
court,  municipal  court,  by  whatsoever  name 
called,  or  any  other  inferior  judicatory  (except 
constitutional  city  courts)  exercising  criminal  or 
quasi  criminal  jurisdiction,  who  shall  desire 
a  writ  of  certiorari  to  review  and  correct  the 
judgment  of  conviction  in  said  case,  shall  be  en- 
titled to  a  supersedeas  of  the  judgment  upon 
the  following  conditions,"  etc. 

The  use  of  this  language  seems  clearly  to 
indicate  that  the  Iiegislature  regarded  con- 
stitutional city  courts  as  inferior  judicator- 
ies. And  if  the  city  court  of  Savannah  Is  an 
inferior  judicatory  within  the  meaning  of 
the  law,  a  writ  of  certiorari  will  lie  to  cor- 
rect Its  judgments.  We  think  it  is  such  a 
judicatory ;  and  the  fact  that  it  has  concur- 
rent jurisdiction  with  the  superior  court,  or 
even  exclusive  jurisdiction,  to  try  misde- 
meanor cases  would  not  make  it  other  than 
an  inferior  judicatory.  The  right  of  certio- 
rari is  a  constitutional  right,  as  we  have  seen ; 
the  Constitution  expressly  conferring  on  the 
superior  court  the  "power  to  correct  errors 
In  inferior  judicatories."     But  even  before 


the  Constitution,  it  was  a  common-law  right, 
and  in  England  issued  out  of  the  King's 
Bench  to  inferior  judicatories.  4  B.  C:k>m. 
320.  And  there  a  statute  taking  away  cer- 
tiorari did  not  take  it  from  the  crown,  un- 
less it  was  expressly  mentioned.  Lewis' 
Notes  to  4  B.  Com.  320. 

[3, 4]  2.  IMd  the  granting  of  the  writ  of 
certiorari  in  this  case  act  as  a  supersedeas? 
Section  5191  of  the  Civil  Code  of  1910  pro- 
vides that: 

"The  writ  of  certiorari,  when  granted,  shall 
operate  as  a  supersedeas  of  the  judgment  until 
the  final  hearing  in  the  superior  court"  Loeb 
V.  Mangum,  134  Ga.  335,  67  S.  E.  882. 

This  is  but  a  statement  of  the  common- 
law  rule,  and  it  seems  to  prevail  imiversally 
except  where  it  has  been  abrogated  or  modi- 
fied by  statute.  11  Corpus  Juris,  170,  §  23G. 
Where  the  writ  of  certiorari  has  been  applied 
for  and  has  been  granted,  the  sanctioning  of 
the  writ  operates  as  a  stay  of  the  proceed- 
ings, and  the  powers  of  the  inferior  tribunal 
as  to  that  case  are  suspended  until  the  final 
determination  of  the  case  in  the  superior 
court.  It  follows  from  what  has  been  said 
that  the  judgment  of  the  city  court  of  Sa- 
vannah, in  ordering  the  defendant  to  the 
chain  gang  pending  the  determination  of  the 
writ  of  certiorari  by  the  judge  of  the  supe- 
rior court,  was  without  authority,  and.  that 
the  discharge  of  the  petitioner  on  the  hearing 
of  the  habeas  corpus  proceeding  was  proper. 

Judgment  affirmed.  AU  the  ^^ustices  con- 
cur. 

'  a47  Ga.  683) 

AKERS  et  al.  v.  HASKINS. 

SAME  V.   PIERSON. 

(Nos.  399,  400.) 

(Supreme  Court  of  Georgia.     Feb.   16,   1918.) 

(Syllalua  by  the  Court,) 

Ejectment  ^=»75  —  GfeNSBAii  Demusbeb  — 
Cause  op  Action. 
The  petitions  in  these  cases  for  recovery  of 
lands  showed  on  their  faces  that  the  petitioners 
did  not  have  title,  as  alleged,  and  could  not  re- 
cover the  property  in  controversy;  and  the 
court  properly  sustained  a  general  demurrer  in 
each  case. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Suit  by  F.  M.  Akers  and  others  against 
Emeline  P.  Hasklns,  and  suit  by  the  same 
plaintiff  against  John  F.  Pierson.  General 
demurrer  to  each  of  the  petitions  sustained, 
and  actions  dismissed,  and  plaintiffs  bring 
error.    Affirmed. 

Westmoreland,  Anderson  &  Smith,  of  At- 
lanta, for  plaintiffs  in  error.  Bobt.  H.  Jones, 
Jr.,  W.  O.  Wilson,  C.  L.  Pettigrew,  and  W. 
D.  Thomson,  all  of  Atlanta,  for  defendants 
in  error. 

BECK,  P.  J.  F.  M.  Akers,  Mary  C. 
Holmes,  Jennie  M.  Bloodworth,  and  Ralph 
P.  Akers  brought  their  petition  against  Eme- 


4t=»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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line  P.  H^skins  to  recover  a  certain  describ- 
ed tract  of  land.  The  same  plaintiffs  In 
another  suit  brought  their  petition  against 
John  F.  Pierson  to  recover  another  tract  of 
land.  These  two  cases  were  argued  together, 
and,  on  the  facts  that  determine  the  rights 
of  the  parties,  are  so  nearly  similar  that 
they  win  be  decided  together.  Difference  in 
their  facts  affecting  the  merits  will  be  point- 
ed out.  The  first  of  them  will  be  referred 
to  as  the  case  against  Hasklns,  and  the  sec- 
ond as  the  case  against  Pierson ;  and  the 
use  of  the  names  of  these  two  defendants 
will  generally  sufficiently  indicate  whether 
we  are  dealing  specially  with  the  facts  of 
one  case  or  the  other.  And  the  tracts  of  land 
sued  for  in  the  first  and  second  case,  respec^ 
tively,  win  be  referred  to  as  the  Hasklns 
tract  and  the  Pierson  tract. 

It  is  alleged  in  substance,  in  the  petitions 
and  amendments  thereto,  that  petitioners 
are  the  owners  in  fee  simple  of  the  lands 
sued  for;  that  on  June  17,  1866,  Samuel 
Pitts,  the  grandfather  of  petitioners,  in  con- 
sideration of  his  love  and  affection  for  his 
daughter,  Anne  Eliza  Akers,  the  wife  of 
John  W.  Akers,  executed  a  certain  instru- 
ment "giving,  granting,  and  conveying  $1,500 
in  money  unto  the  said  J.  W.  Akers,  as  trus- 
tee for  his  wife  for  life,  the  same  at  the 
death  of  the  said  Anne  Eliza  to  belong  to  such 
child  or  children,  or  representative  of  child 
or  children,  as  she  might  leave  in  life."  This 
instrument  was  recorded  on  November  13, 
1866,  in  the  book  kept  for  the  record  of  deeds. 
On  June  21,  1866,  one  Oaper  McLendon  sold 
and  conveyed  to  J.  W.  Akers,  as  trustee  for 
his  wife,  Anne  Eliza  Akers,  a  certain  describ- 
ed parcel  of  land  in  De  Kalb  county,  con- 
taining 20  acres;  and  this  land  was  pur- 
chased by  Akers  with  the  trust  money  given 
to  him  by  Samuel  Pitts,  as  before  stated. 
On  October  1,  1866,  Samuel  Pitts  executed 
another  Instrument  in  writing,  giving  and 
granting  the  sum  of  $2,400  in  money  to  J. 
W.  Akers,  as  trustee  for  his  wife,  Anne 
Elis^,  and  her  children,  for  life.  Shortly 
after  this  gift,  J.  W.  Akers  invested  the 
money  in  a  12-acre  tract  of  land  in  De  Kalb 
county,  adjoining  the  20  acres  of  land  first 
mentioned.  This  12>acre  tract  was  purchas- 
ed fromi  Gaper  McLendon,  and  payment 
therefor  was  made  with  the  money  afore- 
said; but  J.  W.  Akers  took  no  deed  to  this 
12^acre  tract  The  parcel  of  land  sued  for 
in  the  Haskins  suit  Is  a  part  of  the  20-acre 
tract  while  that  sued  for  In  the  Pierson  suit 
is  a  part  of  the*  12-acre  tract  On  November 
17,  1875,  Caper  McLendon,  J.  W.  Akers  as 
trustee  for  his  wife,  Anne  Eliza  Akers,  and 
her  diildren,  and  Anne  Eliza  Akers  "executed 
a  tripartite  instrument,  which  is  recorded  in 
the  clerk's  office  of  De  Kalb  superior  court," 
in  which  instrument  the  deed  from  Caper 
McLendon  to  J.  W.  Akers  as  trustee  for  Anne 
Eliza  Akers,  dated  June  21,  1866,  above  de- 
scribed, and  conveying  20  acres  of  land,  was 


\  referred  to,  and  in  which  it  is  also  recited 
that  Caper  McLendon  thereafter  sold  to  J. 
W.  Akens  12  acres  of  land 'adjoining  the  20 
acres,  but  executed  no  deed  thereto;  that 
the  deed  dated  June  21,  1866,  was  made  to 
J.  W.  Akers  as  trustee  for  his  wife,  when  it 
should  have  been  made  to  him  as  trustee  for 
his  wife  and  children,  in  accordance  with 
trust  deeds  dated,  respectively,  June  17,  1866, 
and  October  1,  1866,  made  by  Samuel  Pitts» 
and  recorded  in  certain  books  of  records 
specified  in  the  clerk's  office  of  De  Kalb  su- 
perior court  Said  "tripartite  Instrument" 
further  recited  that  all  the  land  was  bought 
from  McLendon  by  J.  W.  Akers  with  money 
belonging  to  the  trust  conveyed  by  Samuel 
Pitts'  trust  deeds  above  referred  to;  and  fur- 
ther recited  that  the  Instrument  was  executed 
for  the  purpose  of  curing  the  irregularities 
mentioned,  and  for  conveying  in  proper  form 
title  to  all  the  lands  which  the  said  Akers  as 
trustee  had  purchased  from  Caper  McLendon. 
This  "tripartite  Instrument"  provided  that 
Caper  McLendon  should  make  a  deed  to  J. 
W.  Akers  as  trustee  for  his  wife  and  her 
children,  in  conformity  to  the  trust  mention- 
ed. It  was  also  recited  in  this  instrument 
that  Anne  Eliza  Akers  knew  of  the  fact  that 
the  lands  referred  to  and  purchased  by  J. 
W.  Akers  from  McLendon  were  purchased 
with  the  money  which  came  to  Akers  under 
the  "trust  deeds  from*  Samuel  Pitts,"  and 
that,  investing  the  money  in  the  lands  her 
husband  intended  to  have  title  made  to  him- 
self aa  trustee  for  his  wife  and  children,  in 
conformity  with  the  terms  of  the  trust  refers 
red  to,  but  by  mistake  had  the  title  made  to 
himself  as  trustee  for  his  wife  alone  By 
said  "tripartite  agreement"  Anne  Eliza  Akers 
undertook  to  quitclaim  her  interest  in  said 
lands  to  said  J.  W.  Akers  as  trustee  for  his 
wife  and  children,  in  conformity  to  the  Pitts 
trust  deeds,  reserving  to  herself  such  an 
interest  as  she  took  in  such  trust  deeds ;  and 
Caper  McLendon,  in  pursuance  to  the  tripar- 
tite instrumient,  on  November  17,  1875,  exe- 
cuted a  deed  conveying  to  J.  W.  Akers,  trus- 
tee for  Anne  Eliza  Akers  and  her  children, 
in  conformity  to  the  Samuel  Pitts  trust  con- 
veyances, the  lands  contained  in  the  20-acre 
and  the  12-acre  tracts.  Mr.  and  Mrs.  Akers 
had  five  children,  namely,  the  petitioners 
and  one  other  child  who  had  died  unmarried 
some  years  since  and  before  the  death  of 
the  mother.  Both  J.  W.  Akens  and  his  wife, 
Anne  Eliza,  are  dead,  she  having  died  De- 
cember 20,  1913.  On  May  31,  1879,  J.  W. 
Akers  as  trustee  for  his  wife,  Anne  Eliza,  and 
her  children,  all  of  them  being  named,  execut- 
ed an  instrument  in  the  form  of  a  deed,  where- 
by he  undertook  to  convey  in  tee  simple  to 
Eliza  Shelton  all  the  lands  above  referred 
to.  The  defendants  clalmi  title  to  the  lands 
sued  for  under  the  conveyance  to  Shelton 
and  certain  other  deeds  whereby  the  title  to 
the  lands  is  claimed  to  be  vested  in  defend- 
ants in  fee  simple.    Copies  of  the  instruments 
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referred  to  In  the  petition  are  thereto  attach- 
ed. The  first  of  these  two  instruments  recites 
that  the  said  Samuel  Pitts  "has  this  day 
given,  granted,  and  conveyed,  and  by  these 
presents  does  give,  grant,  and  convey  unto 
the  said  Akers  for  the  use,  benefit,  and  ad- 
vantage in  trust  for  said  Anne  E.  Akers  for 
life  (exempt  from  the  marital  rights  of  the 
said  Akers  or  any  future  husband  which  the 
said  Anne  E.  Akers  may  have)  for  her  sole 
and  separate  use,  and  at  her  death  to  her 
child  or  children,  or  representative  of  child 
or  children,  as  she  may  leave  in  life,  to  wit 
$1,500.  To  have  and  to  hold  the  above-named 
money  to  the  said  J.  W.  Akers  in  trust  for 
Anne  E.  Akers  and  her  children  as  above 
specified,"  etc.  In  the  instrument  executed 
by  Pitts  on  October  1,  1866,  it  Is  recited  that 
'*the  said  Samuel  Pitts  ♦  ♦  ♦  has  given, 
granted  and*  conveyed  ♦  ♦  ♦  un<to  the 
said  J.  W.  Akers  in  trust  for  said  Anne 
Eliza  Akers  and  their  children  for  life,  and 
at  her  death  to  such  child  or  children  as 
they  may  have  in  life,  the  full  sum  of  $2,400. 
•  ♦  ♦  To  have  and  to  hold  the  money  to 
him,  the  said  J.  W.  Akers,  in  trust  for  the 
sole  and  separate  use,  benefit,  and  behoof 
of  Anne  Eliza  Akers ;  the  said  sum  of  $2,400 
being  additional  and  for  the  purpose  and  ob- 
ject as  specified  in  a  former  deed  of  trust 
made  and  executed  by  the  said  Samuel  Pitts 
to  the  said  J.  W.  Akere  for  the  use  as  afore- 
said, and  dated  the  16th  day  of  June,  1866. 
Provided  that  the  said  J.  W.  Akers  may  in- 
vest the  said  $2,400  at  all  tlnues,  at  his  dis- 
cretion, in  such  property  as  he  may  think 
best  for  the  interest  of  said  estate,  and  may 
change  the  said  Investment  at  discretion; 
and  should  said  money  be  invested  in  land 
or  other  property,  the  said  trustee  is  hereby 
authorized  and  empowered  to  sell,  convey, 
Doortgage,  and  bind  the  same  at  his  pleasure, 
from  time  to  time,  to  any  person,  natural  or 
artificial,  provided  that  the  written  consent 
of  the  ^aid  Anne  Eliza  Akers  shall  always 
be  obtained  before  any  such  investment, 
nK)rtgage,  or  change  of  investment  is  made. 
And  the  said  Samuel  Pitts  further  declares 
that  the  sum  of  $1,500  given  to  said  trustee 
in  the  deed  made  and  executed  on  the  17th  day 
of  June,  1866,  to  have  been  given  to  said  trus- 
tee with  same  powers  as  those  enumerated,  to 
invest  and  change  the  Investment,  to  sell, 
convey,  mortgage,  and  bind  the  said  estate  at 
aU  times,  with  the  written  consent  of  the 
said  Anne  Eliza  Akers,  the  same  having  been 
unintentionally  omitted  In  drawing  ^id 
deed." 

The  deed  from  Caper  McLendon,  dated  No- 
vember 17,  1875,  referred  to  In  the  tripartite 
deed  or  agreement,  recites  that  it  was  made 
"between  Caper  McLendon  on  the  one  part, 
and  J.  W.  Akers,  trustee  for  Anne  Eliza 
Akers  and  her  children  under  deeds  of  trust 
respectively  of  June  17,  1866,  from  Samuel 
IMtts,  as  recorded;  ♦  •  ♦  that  the  said 
Caper  McLendon,  for  and  in  consideration 
of  the  sum  of  $1,600  to  him  in  hand  paid 


at  and  before  the  sealing  and  delivery  of 
these  presents,  has  granted,  *  •  •  and 
doth  sell  and  convey  and  confirm  unto  the 
said  Akers,  trustee  as  aforesaid,  his  heirs 
and  assigns,"  certain  described  lands.  In 
the  tripartite  agreement,  it  is  recited  that 
Anne  Eliza  Akers  does  *'remlse,  release,  and 
forever  quitclaim  to  J.  W.  Akers,  as  trustee 
for  his  wife  and  children,  the  trust  estate 
conveyed  by  Samuel  Pitts,  deceased,  above 
mentioned,  and  his  successors  in  trust,  all  the 
right,  title,  interest,  claim,  and  demand  she, 
the  said  Anne  E.  Akers,  has  or  may  have 
to  the  land  mentioned  in  the  agreement,  and 
in  the  deed  which  follows  it,  to  be  made  by 
Gaper  McLendon  to  J.  W.  Akers  as  trustee 
for  his  wife  and  children,  except  such  an 
interest  in  the  «aid  lands  as  she  is  entitled 
to  under  the  trust  deed  conveying  the  trust 
estate  of  which  the  said  J.  W.  Akers,  her 
busband,  is  the  trustee  for  herself  and 
children."  Attached  to  the  petition  are  also 
copies  of  proceedings  had  at  chambers  be- 
fore the  Judge  of  the  superior  court  of  the 
county  in  which  the  land  lies,  to  obtain  an 
order  for  the  sale  of  the  lauds  referred  to, 
by  J.  W.  Akers  as  trustee. 

A  general  demurrer  to  each  of  the  peti- 
tions was  sustained,  and  the  actions  were 
dismissed. 

We  are  of  the  opinion  that  the  judge  prop- 
erly sustained  the  general  demurrer.  The  in- 
struments in  wJriting  executed  by  Samuel 
Pitts,  the  grandfather  of  petitioners,  by 
which  he  gave  to  J.  W.  Akers,  their  father, 
in  trust  for  his  wife  and  her  children,  the 
named  sums  of  money,  were  intended  to  place 
in  the  hands  of  the  trustee  a  sum  of  money 
to  be  invested  for  the  cestuis  que  trustent. 
It  was  also  intended  that  the  wife  should 
have  a  life  estate  in  such  property  as  should 
be  bought  with  the  money  thus  given  to  the 
trustee,  and  that  her  children  should  have  a 
remainder  interest  in  the  property,  to  vest 
after  the  death  of  the  mother.  And  consid- 
ering the  two  instruments  in  writing  exe- 
cuted by  Samuel  Pitts,  it  is  evident  that  tJie 
intention  was  that  this  money  should  be 
invested  in  land  or  other  property,  and.  tC 
circumstances  should  make  a  change  of  in- 
vestment necessary,  that  the  property  first 
bought  should  be  sold  and  the  proceeds  again 
invested.  The  trustee  obtained,  in  proper 
proceedings,  an  order  of  the  judge  of  the 
superior  court  of  the  county  in  which  the 
land  lies,  allowing  him  to  sell  the  property 
first  purchased  with  the  money  given  by 
Samuel  Pitts  in  trust  for  reinvestment.  And 
while  in  the  paper  executed  by  Pitts  on  Oc- 
tober 1,  1866,  it  was  stipulated  that  changes 
of  investment  should  be  by  consent  of  Anne 
E.,  the  wife  of  J.  W.  Akers,  we  do  not  think 
that  this  divested  the  trustee  of  the  right  to 
sell,  when  the  proper  order  was  procured 
from  the  judge  of  the  superior  court,  for  re- 
investment; especially  in  view  of  the  fact 
that  the  deed  from  Mcl^ndon,  conveying  32 
acres  of  land  (made  up  of  the  20-acre  and  12- 
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acre  tracts,  including  the  lands  sued  for  in 
both  suits),  which  was  executed  in  pursuance 
of  a  tripartite  agreement  to  which  J.  W. 
Akers,  Anne  Eliza  Akers,  and  Caper  Me- 
Lendon  were  parties,  made  J.  W.  Akers  trus- 
tee for  his  wife  and  their  children,  generally, 
relatively  to  the  property  in  controversy; 
and  Anne  Eliza  Akers  quitclaimed  all  of  her 
title  and  interest  in  this  land  to  J.  W.  Akers, 
so  that  he  might  become  generally  the  trus- 
tee of  herself  and  the  children,  relatively  to 
the  trust  fund  given  by  Samuel  Pitts,  or  the 
property  in  which  it  might  be  invested.  We 
do  not  think  that  this  case  falls  within  the 
rule  laid  down  in  Staith  v.  McWhorter,  123 
Ga.  287,  51  S.  E.  474,  107  Am.  St.  Rep.  85, 
and  the  decisions  following  the  ruling  there 
made,  where  land  is  conveyed  to  one  as  trus- 
tee for  a  woman  for  life  and  on  her  decease 
to  her  child  or  children,  or  to  her  child  or 
children  bom  of  a  named  husband,  or  to  such 
child  or  children  as  she  may  leave  in  life. 
In  those  cases  there  is  a  remainder  in  cer- 
tain determinate  property,  to  take  effect  upon 
the  termination  of  the  life  estate.  But  in 
the  instant  case  the  trustee  took,  under  the 
instruments  creating  the  trust,  a  sum  of  mon- 
ey which  he  was  to  handle  for  his  wife  and 
her  children.    In  dealing  with  a  trust  in  such 


pany  created  a  lien  upon  the  realty  described, 
and  was  properly  held  by  the  court  below  to  be 
a  mortgage. 

2.  Corporations  ^=»477(3)— Mortgages  ^=» 
91  — -  Signature  —  Acknowledgment  — 
OFFiciAii  Capacity  of  Offioer— Record. 

Where  a  mortga^  upon  realty  was  signed 
with  the  name  of  the  mortgagor  corporation,  fol- 
lowed bv  the  signature  of  its  president,  '*in  pres- 
ence of  two  witnesses,  whose  names  were  sign- 
ed, without  indication  of  official  character,  on 
the  left  of  the  paper  and  opposite  the  other  sig- 
natures, and  at  the  same  time  and  in  connection 
with  the  execution  of  the  mortgage  one  of  the 
two  attesting  witnesses,  after  certifying  that  the 
president  of  the  corporation  had  acknowledged 
its  execution,  signed  the  certificate  officially,  the 
signature  in  the  attestation  clause  will  be  con- 
sidered in  connection  with  the  official  signature 
to  the  certificate,  and  the  attestation  will  be  con- 
sidered as  having  been  signed  by  the  official  in 
his  official  capacity.  And  that  being  true,  the 
paper  was  properly  admitted  to  record. 

3.  Mortgages   €x»158--Liens— Priority. 

Where  A.  sold  property  to "  B.,  giving  a 
bond  for  title,  and  B.  subsequently  created  a 
mortgage  lien  thereon  in  favor  of  C,  after  which 
A.  conveyed  the  property  to  B.,  so  that  B. 
might  pass  the  title  to  £>.,  who  made  a  loan 
thereon  with  which  to  pay  the  purchase  money, 
but,  under  an  agreement  between  A.  and  B.  the 
latter  retained  a  part  of  the  loan,  executing  at 
the  same  time  a  deed  to  A.  to  secure  the  pay- 
ment to  him  of  the  part  of  the  money  loaned  by 
D.  which  B.  retained,  C.*s  mortgage  lien  at- 
tached as  against  A.,  and  A-'s  lien  was  inferior 
to  the  lien  of  D. 


property  the  trustee  necessarily  acted  for  the 

benefit  of  the  children  as  well  as  the  wife.  |     Error  from  Superior  Court,  Bibb  County; 


If  by  the  contemplated  investments  there 
was  an  increase  in  the  value  of  the  estate, 
the  trustee  was  to  account  for  this  to  the 
children.  It  ^as  contemplated  that  if  all 
instruments  which  are  relied  upon  in  this 
case,  and  insisted  upon  by  the  plaintiffs  as 
well  as  by  the  defendants  in  error,  be  given 
effect,  the  trustee  in  making  Investments 
was  acting  for  the  children  as  well  as  for 
the  wife.  And,  as  we  have  said,  it  is  not  like 
the  case  decided  in  Smith  v.  McWhorter, 
where  the  trustee  was  to  manage  certain 
determinate  property  during  the  life  of  the 
wife,  which  property,  without  any  act  upon 
the  part  of  the  trustee,  became,  upon  the 
death  of  the  life  tenant,  the  property  of  the 
children.  And  we  are  of  the  opinion  that 
when  the  order  for  the  sale  of  the  property 
which  was  first  bought  with  the  trust  funds 
was  granted,  and  the  deed  was  executed  by 
the  trustee  in  pursuance  to  that  order,  the 
title  to  the  land  passed  to  his  vendee.  Conse- 
quently the  court  did  not  err  in  sustaining 
the  demurrer  to  each  petition. 

Judgment  affirmed.     All  the  Justices  con- 
cur. 

(147  Ga.  677)  == 

MISSOURI    STATE   LIFE    INS.    CO.   v. 
BARNES  CONST.  CO.  et  al.    (No.  269.) 

(Supreme  Court  of  Georgia.    Feb.  16, 1918.) 

f8yllahu8  ty  ike  Court.) 

« 

1,  Mortgages  ^=>1  —  Construction  of  In- 
strument—Lien. 
The  paper  executed  between  Lawton,  Jor- 
dan &  0).»  and  the  Barnes  Construction  Com- 


H.  A.  Mathews,  Judge. 

Suit  by  the  Barnes  Construction  Company 
against  the  Missouri  State  Life  Insurance 
Company  and  another.  Judgment  for  plain- 
tiff, and  the  named  defendant  brings  error. 
Reversed, 

Barnes  Construction  Company  filed  a  peti- 
tion seeking  equitable  relief,  the  appointment 
of  a  receiver,  and  the  establishment  of  the 
priority  of  certain  liens,  and  named  B.  T. 
Adams  and  the  Missouri  State  Life  Insur- 
ance Company  as  defendants.  Lawton,  Jor- 
dan &  Co.,  a  corporation,  having  been  ad- 
judicated a  bankrupt,  was  not  named  as  a 
defendant.  The  petitioner  had  installed  a 
sprinkler  system  in  a  building  occupied  by 
Lawton,  Jordan  &  Co.  The  payments  for 
this  system  were  to  be  made  by  the  latter 
company  in  installments  at  stated  periods, 
and  notes  for  them  were  executed  on  April 
8,  1914.  At  the  same  time  a  contract  was 
signed  by  the  Barnes  Construction  (Company 
and  Lawton,  Jordan  &  Co.,  containing  stipu- 
lations creating  a  lien  upon  the  premises 
and  upon  the  equipment  constituting  the 
sprlnlLler  system;  there  being  provisions  al- 
lowing Barnes  Construction  Company  to  re- 
move said  equipment.  At  the  time  Of  the 
execution  of  this  contract  Lawton,  Jordan  & 
Co.  was  in  possession  of  the  realty  under 
bond  for  Utle.  On  June  25,  1915,  B.  T. 
Adams,  who  was  the  owner  of  the  realty  and 
had  sold  it  to  Lawton,  Jordan  &  Co.,  exe- 
cuted a  deed  to  that  corporation,  which  at 
the  same  time  executed  a  security  deed  pas9- 


^t==>Fof  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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ing  title  to  the  Missouri  State  Life  Insurance 
Company  to  secure  ja  loan  of  $12,500.  Si- 
multaneously Adams  took  a  security  deed 
from  Liawton,  Jordan  &  Co.  to  secure  a  bal- 
ance of  $3,500  due  him  as  purchase  money, 
it  being  recited  in  this  deed  that  it  was  taken 
subject  to  the  deed  given  by  Lawton,  Jordan 
&  Co.  to  the  insurance  company.  Lawton, 
Jordan  &  Go.  did  not  pay  to  Adams  the  full 
amount  of  the  loan  procured  from  the  in- 
surance company,  but  only  $6,500,  giving 
Adams  a  security  deed  for  the  balance  of  the 
purchase  money. 

After  hearing  evidence  the  judge  (who 
heard  the  case  without  the  intervention  of  a 
jury)  found  and  adjudged  that  the  Instrument 
executed  by  Lawton,  Jordan  &  Co.  to  Barnes 
Construction  Company  was  a  mortgage  upon 
the  premises  described ;  that  it  was  so  ex- 
ecuted as  to  entitle  it  to  record,  and  that  it 
thus  became  constructive  notice  to  the  in- 
surance company;  that  the  security  deed  to 
the  insurance  company  was  a  first  lien  upon 
the  real  estate  to  the  amount  of  $6,500;  that 
the  security  deed  to  B.  T.  Adams  for  $3,500 
was  a  lien  superior  to  that  of  Barnes  Con- 
struction Company,  as  well  as  to  the  bal- 
ance of  ^t>,000  due  to  the  insurance  company, 
and  ranked  second  in  priority;  that  the 
claim  of  Barnes  Construction  Company  rank- 
ed third  in  priority ;  and  that  the  remaining 
$6,000  of  indebtedness  to  the  insurance  com- 
pany ranked  fourth,  and  stood  as  a  lien  to 
the  amount  of  any  excess.  To  this  judgment 
the  Missouri  State  Life  Insurance  Company 
excepted,  contending  that  priority  should 
have  been  given  to  its  claim  in  full,  to  en- 
force which  It  had  Instituted  suit;  excepted 
also  to  the  admission  in  evidence  of  the  in- 
strument giving  a  lien  to  Barnes  Construc- 
tion Company,  insisting  that  this  instrument 
was  not  a  mortgage,  and  that  for  want  of 
le^l  attestation  it  had  not  been  properly  ad- 
mitted to  record. 

Warren  Roberts  and  L.  D.  Moore,  both  of 
Macon,  for  plaintiff  in  error.  Little,  Powell, 
Smith  &  Goldstein,  of  Atlanta,  and  Harris, 
Harris  &  Witman  and  Martin  &  Martin,  all 
of  Macon,  for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  paper  executed  between 
Lawton,  Jordan  &  Co.  and  Barnes 'Construc- 
tion Company  created  a  Hen  upon  the  realty 
described,  and  was  properly  held  by  the 
court  to  be  a  mortgage 

[21  2.  The  court  did  not  err  in  admitting 
in  evidence  the  instrument  which  the  con- 
struction company  insisted  comprised,  among 
other  things,  a  mortgage  giving  it  a  lien  up- 
on the  premises  in  which  it  had  constructed 
the  sprinkler  system.  The  mortgage  was 
signed  in  the  following  manner: 

"Lawton,  Jordan  &  Company.    [Seal.] 

"By  R.  F.  LaT7ton,  President 
'*In  presence  of  C.  G.  Adams. 

"J.  E.  Adams. 
"Attested  and  countersigned  by  W.  T.  Lawton, 
Secretary  &  Treas." 


And  the  instrument  was  similarly  executed 
by  Barnes  Construction  Company,  by  H.  L. 
Barnes  as  secretary  and  general  manager. 
Below  this,  executed  on  the  same  date  and 
presumptively  at  the  same  time,  appear  cer- 
tain "acknowledgments" ;  one  is  signed  by  R. 
F.  Lawton  and  attested  by  C.  G.  Adams  and 
J.  E.  Adams.  Immediately  following  this,  on 
the  same  date  and  writing,  is  another  ac- 
knowledgment by  R.  F.  Lawton,  attested  as 
follows:  "C.  G.  Adams,  Notary  Public,  Bibb 
County,  Georgia.  [Seal.]"  And  following 
this  is  still  another  sworn  statement  by  W. 
T.  Lawton,  attested  as  follows:  "C.  G. 
Adams,  Notary  Public,  Bibb  County,  Georgia. 
[Seal.]" 

In  the  case  of  Truluck  t.  Peeples,  1  Ga.  3, 
the  sufficiency  of  the  attestation  of  a  deed  to 
land  was  in  question.  The  deed  was  signed, 
sealed,  and  attested  as  follows: 

his 
"James    X    Matthews.    [SeaL] 
mark 
"Signed,  sealed,  and  delivered  in  presence  of 
"Wright  Sanders, 
"Thomas  Sanders. 
"Acknowledged  in  the  presence  of  me. 

"Wiley  Pearce,  J.  P." 

This  instrument  was  held  to  be  admissible 
in  evidence  without  further  proof,  and  it  was 
further  >held  that  the  court  would  presume 
that  the  acknowledgment  before  the  magis- 
trate was  made  where  it  purported  to  have 
been  made,  and  at  the  time  it  purported  to 
bear  date,  in  the  absence  of  proof  to  the  con- 
trary ;  and  that  it  is  to  be  presumed,  till  the 
contrary  is  proved,  that  every  man  obeys  the 
mandates  of  the  law,  and  performs  all  the 
official  duties  imposed  upon  him  by  law.  In 
the  case  of  Dinkins  v.  Moore,  17  Ga.  62,  it 
was  said: 

"A  deed  witnessed  thus:  'In  the  presence  of 
Theodore  Guerry.  Thos.  Bivins,  J.  P.,*  is  suffi- 
ciently attested  to  admit  it  to  record;  and  the 
conclusion  of  law  from  this  general  form  of  at- 
testation is  that  the  subscribing  witnesses  saw 
the  grantor  sign,  seal,  and  deliver  the  deed,  for 
the  purposes  therein  mentioned." 

See,  also,  Stanley  v.  Suggs,  23  Ga.  137. 

The  official  signature  of  C.  G.  Adams  to 
the  certificate  made  in  connection  with  the 
execution  of  the  instrument  under  considera- 
tion, apparently  made  at  the  same  time,  af- 
fords presumption  that  he  was  acting  official- 
ly on  the  occasion  of  the  execution  of  the 
paper.  And  considering  the  signature  of  the 
witness  in  the  attestation  clause  to  the  mort- 
gage and  the  ^certificate  following,  we  are  of 
the  opinion  that  there  was  attestation  by  C. 
G.  Adams  in  his  official  capacity. 

[3]  3.  But  in  regard  to  the  priority  of  the 
liens  of  the  different  parties  to  this  case,  we 
are  of  the  opinion  that  the  claim  of  the  in- 
surance company  ranks  first  When  Adams 
executed  a  deed  to  Lawton,  Jordan  &  Co., 
thereby  putting  title  in  that  company,  so  that 
it  might  by  deed  pass  title  to  the  insurance 
company,  which  thereupon  made  a  loan  with 
which  Lawton,  Jordan  &  Co.  might  pay  off 
the  balance  of  the  purchase  money  due  to 
Adams,  all  of  these  transactions  being  con- 
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temporaneous  and  constituting  a  single  trans- 
action, the  lender  took  the  place  of  Adams 
relatively  to  the  priority  of  its  claim  under 
Its  security  deed,  and  Is  entitled  to  have  Its 
claim  paid  In  full  before  Adams,  and  to  the 
amount  of  purchase  money  before  the  claim 
of  Barnes  Construction  Company.  Achey  v. 
Coleman,  92  Ga.  745,  19  S.  E.  710;  Protest- 
ant Episcopal  Church  v.  Lowe,  131  Ga.  666, 
63  S.  E.  136,  127  Am.  St.  Rep.  243.  But  the 
last-named  claim  stands  second  In  the  order 
of  priority,  and  should'  be  satisfied  ahead  of 
the  claim  of  Adams,  who  permitted  a  part 
of  the  money  loaned  by  the  Insurance  com- 
pany to  Lawton,  Jordan  &  Co.  to  remain  in 
the  hands  of  that  company,  taking  from  it  a 
security  deed ;  and  when  he  did  so  this  con- 
stituted a  new  transaction  as  between  him 
and  Lawton,  Jordan  &  Co.,  and  the  lien  of 
Bumes  Construction  Company  attached  to 
the  premises  as  against  Adams.  We  think 
the  court  erred  In  falling  to  allow  the  insur- 
ance company  a  priority  for  the  full  amount 
of  money  which  it  let  Lawton,  Jordan  &  Co. 
have  to  pay  off  the  balance  of  the  purchase 
money ;  and  no  deduction  will  be  made  there- 
from of  the  amount  which  Adams  allowed  to 
remain  In  the  hands  of  the  latter  company. 
It  follows  from  what  we  have  said  that  the 
findings  of  the  court  must  be  reversed  and 
the  decree  be  set  aside,  so  that  the  priority 
of  liens  can  be  adjusted  in  accordance  with 
what  we  have  ruled. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

a47  Ga.  e75) 

REEVES  et  al.  v.  LANCASTER.     (No.  641.) 

(Supreme  Court  of  Georgia.    Feb.  15, 1918.) 

(SyUahus  hy  the  Oouri.) 

Execution  ^=»184,  201— Pleading  0=>8(9)— 
Claim— Filing  of  Claim— Pauper  Affida- 
vit—Estoppel— Notice— Parties. 
Where,  in  resistance  to  a  levy  upon  land,  a 
claim  was  interposed  by  one  acting  for  himself 
and  as  next  friend  for  two  named  minors,  and 
the  case  thus  made  was  regularly  called  and 
tried,  and  a  verdict  was  rendered   finding  tlie 
property  subject,  such  parties  cannot  attack  the 
verdict  and  judgment  by  a  motion  to  set  them 
aside  on   the   ground   that  the  claim   was   not 
marked  filed  by  the  clerk  of  the  superior  court. 

(a)  Nor  can  the  minors  have  such  a  judgment 
set  aside,  by  motion  filed  at  a  subsequent  term, 
on  the  ground  that  the  claim  was  filed  by  one  as 
their  next  friend,  and  not  as  their  agent  or  at- 
torney at  law. 

(b)  Nor  could  they  avail  themselves  of  the 
ground,  taken  in  the  motion  to  set  aside,  that 
the  pauper  affidavit  was  made  by  the  party  call- 
ing himself  next  friend,  and  not  by  the  minora 
personaUy.  Walden  v.  Walden,  128  Ga.  126, 
57  S.  E.  323(8).  Having  stayed  the  sale  by  in- 
terposing the  claim,  the  fact  that  the  claimants 
were  absent  from  the  trial  until  after  verdict, 
for  any  reason  not  chargeable  to  the  plaintiff  in 
fi.  fa.,  will  not  invalidate  the  verdict.  In  Royce 
V.  Small,  94  Ga.  677,  20  S.  E.  12(2),  it  was  rul- 
ed that  the  claimant  cannot  have  his  claim  dis- 
missed for  his  own  default.  Certainly,  then,  the 
plaintiff  in  fi.  fa.  need  not  adopt  that  recourse. 
Bank  of  Southwestern  Georgia  v.  Empire  Life 
Ins.  Co.,  10  Ga.  App.  320,  73  S.  E.  597. 


(c)  Nor  will  it  avail  the  claimants,  as  a 
ground  for  a  motion  to  set  aside  the  verdict  and 
judgment,  that  they  were  not  notified  by  the 
attorney  who  had  been  employed  that  the  case 
had  been  set  for  trial.  Clark  v.  Ramsey,  143 
Ga.  729,  85  S.  E.  869 ;  McLendon  v.  Hall,  94 
S.  E.  1012. 

(d)  That  certain  persons  other  than  the  claim- 
ants, who  had  never  made  claim  to  the  proper- 
ty, and  were  not  in  any  way  parties  to  the  case, 
were  also  part  owners  of  the  property  levied 
upon,  will  not  avail  these  movants  in  their  at- 
tack upon  the  judgment  which  subjects  the 
property,  as  against  them. 

(e)  General  allegations  that  the  claim  was  not 
duly  filed,  and  that  it  appeared  from  the  record 
that  it  was  not  filed,  are  mere  conclusions  of  the 
pleader,  and  do  not  show  that  the  claim  had 
never  been  returned  to  the  superior  court  by 
the  levying  oflScer  with  whom  it  was  lodged. 
The  entry  of  the  clerk  is  evidence  of  filing,  but 
not  necessary  or  conclusive  evidence  of  that 
fact.  Jordan  v.  Bosworth,  123  Ga.  879,  880, 
51  S.  E.  755.  Irregularities  such  as  are  alleged 
are  not  defects  of  which  the  claimants  may  take 
advantage. 

Error  from  Superior  Court,  Burke  County ; 
H.  O.  Hammond,  Judge. 

Proceeding  on  execution  by  Llzzl3  Lan- 
caster against  Mallary  Reeves  and  others, 
with  claim.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.     Affirmed. 

E,  V.  Heath,  of  Waynesboro,  for  plaintiffs 
in  error.  Brinson  &  Hatcher,  of  Waynesboro, 
for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

^'^^^  (147  Ga.  753) 

NATIONAL  BANK  OF  SAVANNAH  v.  CRA- 
VEN et  al.     (No.  541.) 
(Supreme  Court  of  Georgia.     March  12,  IQIS.) 

(Syllabua  hy  the  Court.) 

CouBTS  ^=»489(11)— 'National  Banks— Sale 
OF  Mortgaged  Land  —  Injunction  in 
State  Court. 
The  National  Bank  Act  (Rev.  St  §  5242  [U. 
S.  Oomp.  St.  1916,  §  9834])  provides  that:  "All 
transfers  of  the  notes,  bonds,  bills  of  exchange, 
or  other  evidence  of  debt  owing  to  any  national 
banking  association,  or  of  deposits  to  its  credit; 
all  assignments  of  mortgages,  .sureties  on  real 
estate,  or  of  judgment  or  decrees  in  its  favor; 
all  deposits  of  money,  bullion,  or  other  valuable 
thing  for  its  use,  or  for  the  use  of  any  of  its 
shareholders  or  creditors;  and  all  payments  of 
money  to  either,  made  after  the  commission  of 
an  act  of  insolvency,  or  in  contemplation  there- 
of, made  with  a  view  to  prevent  the  applica- 
tion of  its  assets  in  the  manner  prescribed  by 
this  chanter,  or  with  a  view  to  the  preference  of 
one  creditor  to  another,  except  in  payment  of 
its  circulating  notes,  shall  be  utterly  null  and 
void;  and  no  attachment,  injunction  or  execu- 
tion, shall  be  issued  against  such  association  or 
its  property  before  final  judgment  in  any  suit» 
action^  or  proceeding,  in  any  state,  county  or 
municipal  court."  Held,  that  the  prohibitory 
part  of  the  statute  is  sufficiently  broad  to  in- 
hibit a  state  court,  in  a  suit  for  interpleader  by 
a  mortgagor,  from  enjoining,  until  the  final 
trial,  a  national  bank,  claiming  to  be  a  trans- 
feree, from  selling  land  under  a  power  of  salo 
contained  in  the  mortgage,  where  there  is  a 
dispute  between  the  bank  and  its  assignor  as  to 
the  right  to  collect  and  apply  the  proceeds  of 
the  note  secured  by  the  mortgage.     Pacific  Nat. 
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Bank  v.  Mixter,  124  IT.  S.  721,  8  Sup.  Ot  718, 
81  L.  Ed.  567;  Freeman  v.  Nat  Bank,  160 
Mass.  398,  35  N.  E.  865;  Van  Reed  v.  People's 
Nat.  Bank,  198  U.  S.  554,  25  Sup.  Ct  775,  49 
L.  Ed.  1161,  3  Ann.  Gas.  1154;  Planters' 
Loan,  etc..  Bank  v.  Berry,  91  Ga.  264,  18  S.  E. 
137.  It  was  erroneous  to  grant  the  interlocu- 
tory injunction. 

Error  from  Superior  Court,  Appling  Ooan- 
ty;   H.  A.  Mathews,  Judge. 

Suit  for  injunction  by  S.  £.  Craven  and 
others  against  the  National  Bank  of  Savan- 
nah. Judgment  for  plaintiffs  and  defendant 
brings  error.    Reversed. 

Garrard  &  Gazan,  G.  H.  Richter,  and  E.  S. 
Elliott,  all  of  Savannah,  for  plaintiff  in  error. 
Padgett  &  Watson  and  J.  B.  Moore,  all  of 
Baxley,  and  Thomas  &  Walker,  of  Jesup,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(147  Ga.  734) 

BOSWELL  et  al.  v.  BOSWELL  et  aL 

(No.  349.) 
(Supreme  Court  of  Georgia.    Feb.  25,  1918.) 

(Syllabus  hy  ihe  Court,) 

1.  Pleadino    ^=»218(2)  — •  Demubkeb— Detee- 
mi  nation. 

In  a  suit  in  equity  against  several  persons, 
a  demurrer  by  some  of  them  may  be  heard  and 
determined  at  the  appearance  term,  and  before 
the  others  have  been  served  with  the  petition  and 
process. 

2.  £X£CUTOBS  AND  Adminibtbatobs  ^=957  — 

Fbaudulent   Conveyances  —  Action    by 
Grantor's  Representative  —  Benefit  of 
Cbeditob. 
Where  a  debtor,  to  defraud  his  creditors, 
conveys  his  property  to  another,  his  administra- 
tor cannot  maintain  an  equitable  action  against 
such  grantee  to  recover  the  property  for  the  pur- 
pose of  paying  the  creditors  of  the  decedent. 

Error  from  Superior  CJourt,  Gre6ne  Coun- 
ty; J.  B.  Park,  Judge. 

Suit  by  E.  T.  Boswell,  administrator  of 
L>.  J.  Boswell,  against  W.  H.  Boswell,  admin- 
istrator of  R.  P.  Boswell,  the  S.  M.  Whitney 
Company,  and  others.  General  demurrers 
by  R,  P.  Bosweirs  administrator  and  the 
Whitney  Company  sustained,  and  petition- 
ers except    Affirmed. 

The  administrator  of  Ix  J.  Boswell  filed 
an  equitable  petition  In  Greene  superior 
court  against  the  administrator  of  R.  P.  Bos- 
well, the  S.  M.  Whitney  Company,  a  copart- 
nership, the  Georgia-Florida  Trust  Compa- 
ny, a  corporation,  and  George  K.  Johnson 
and  John  W.  Hamer,  trustees;  the  last  two 
being  nonresidents  of  the  state.  The  peti- 
tion alleged  as  follows :  The  estate  of  L.  J. 
Boswell  is  Insolvent;  judgments  aggregating 
$12,000  were  obtained  against  him  in  his  life- 
time, and  many  other  claims  are  pressing 
for  settlement.  On  June  30,  1910,  he  con- 
veyed 27  tracts  of  land  (described)  to  the 
trustees  aforesaid,  to  secure  a  debt  of  $35,- 


000.  This  debt  was  reduced  to  $28,000.  On 
December  9,  1912,  L».  J.  Boswell  conveyed  to 
R,  P.  Boswell  his  equity  in  the  land,  assign- 
ing at  the  same  time  his  bond  for  reconvey- 
ance, to  secure  an  indebtedness  of  $7,000 
due  to  R.  P.  Boswell.  In  fraud  of  his  credi- 
tors L.  J.  Boswell  remained  in  possession  of 
the  land,  claiming  it  as  his  own;  and  in  1913 
he  executed  and  delivered  to  the  Georgia- 
Florida  Trust  Company  a  bond  for  title  to 
a  portion  thereof,  but,  the  trust  company  bV 
ing  insolvent,  the  trade  was  nevtTr  carried 
out.  Numerous  suits  were  filed  against  L. 
J.  Boswell;  and  R.  P.  Boswell  brought  a  col- 
orable suit  to  declare  his  title  to  the  land 
absolute,  and  named  L.  J.  Boswell,  the  trust 
company,  and  one  Willis  as  parties  defend- 
ant. No  answer  to  this  suit  was  filed;  and 
by  a  fraudulent  understanding  with  L«.  J. 
Boswell  and  for  the  purpose  of  hindering,* 
delaying,  and  defrauding  his  creditors,  the 
administrator  of  R.  P,  Boswell  (who  in  the 
meantime  had  died)  was  permitted  to  have 
a  collusive  decree  confirming  R.  P.  Boswell's 
title.  This  administrator  took  possession  of 
the  lands,  of  the  value  of  $60,000,  which 
constituted  practically  all  the  property  of 
Jj.  J.  Boswell.  The  Whitney  Company  ac- 
quired an  interest  in  the  lands,  with  R.  P. 
Boswell's  estate,  but  with  notice.  Both  the* 
deed  to  R.  P.  Boswell  and  the  decree  afore- 
said were  fraudulent  and  void  as  against 
the  creditors  of  L.  J.  Boswell,  and  his  ad- 
ministrators are  entitled  to  recover  the  lands 
in  a  court  of  equity  for  the  benefit  of  the 
creditors.  If  any  of  the  defendants  have  ac- 
quired any  legal  or  equitable  rights  in  the 
lands,  it  is  prayed  that  they  be  protected. 
By  amendment  to  the  petition  a  list  of  the 
creditors  of  the  estate  of  L.  J.  Boswell  was 
attached,  and  the  petitioners  asked  that 
these  creditors  be  made  parties  plalntitf  to 
the  suit  Before  the  trustees  and  the  trust 
company  had  been  served,  but  at  the  appear- 
ance term,  R.  P.  Boswell's  administrator  and 
the  Whitney  Company  filed  general  demur- 
rers, which  were  sustained,  and  the  petition- 
ers excepted. 

Saml.  H.  Sibley,  of  Union,  Point,  for 
pXaintiffs  in  error.  Noel  P.  Park,  of  Greens- 
boro, for  defendants  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  first  question  is  whether 
the  trial  court  had  the  right  to  hear  and  de- 
termine the  demurrers  of  two  of  the  defend- 
ants before  the  other  defendants  had  he&a. 
served  with  the  i)etitlon  and  process.  The 
precise  question  was  ruled  In  Thomas  v. 
Winter,  21  Ga.  358,  where  it  is  said: 

"In  a  sirit  in  equity  against  several  persons, 
a  demurrer  by  a  part  of  them  may  be  heard  and 
determined  before  the  others  have  been  served 
with  the  bill." 

It  is  there  pointed  out  that  each  defendant 
may  put  in  a  separate  or  a  different  defense, 
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aud  that  separate  defenses  may  be  determin- 
ed separately. 

[2]  2.  The  remaining  question  is,  Did  the 
petition  set  forth  a  cause  of  action?  An  ad- 
ministrator cannot  recover  land  which  has 
been  conveyed  by  his  intestate  for  the  purpose 
of  hindering,  delaying,  or  defrauding  his  cred- 
itors. It  is  immaterial  that  the  administra- 
tor proposes  to  subject  the  land  in  the  hands 
of  such  grantee  to  the  demands  of  the  credi- 
tors of  the  decedent  The  question  was  decid- 
ed by  this  court  in  the  case  of  Crosby  v.  De 
Graffenreid,  19  Ga.  290,  where  it  was  said: 

"A.,  to  defraud  his  creditors,  transfers  his 
property  to  B.,  and  dies.  His  administrator 
nies  a  bill  against  B.,  to  get  possession  of  the 
property,  that  he  may,  with  it,  pay  the  credi- 
tors.   Held,  that  there  is  no  equity  in  the  bill." 

In  Moore  v.  Cline,  115  Ga.  405,  408,  41  S. 
El  614,  615,  it  was  said: 

"Even  if  the  conveyance  had  been  fraudulent, 
the  son's  administrator  would  be  estopped  to  at- 
tack it  on  that  ground.  He  stands  in  the  shoes 
of  the  intestate,  and  the  latter  if  in  life  could 
not  attack  the  transaction  on  the  ground  of 
fraud"— citing  Crosby  v.  De  Graffenreid,  supra ; 
Beale  v.  Hall,  22  Ga.  431:  Bush  v.  Rogan,  05 
Ga.  320,  38  Am.  Rep.  785:  Hall  v.  Armor, 
68  Ga.  453:  McDowell  v.  McMurria,  107  Ga. 
812,  33  S.  E.  709,  73  Am.  St.  Rep.  155. 

See,  also,  Edwards  v.  Kilpatrick,  70  Ga. 
328,  333. 

The  decision  in  Crosby  v.  De  Graffenreid, 
supra,  was  expressly  approved  in  the  late 
case  of  Perry  v.  Reynolds,  137  Ga.  427,  73  S. 
E.  656.  The  whole  purpose  of  the  petition  in 
the  present  case  was  to  set  aside  a  deed  alleg- 
ed to  have  been  made  by  the  plaintiff's  intes- 
tate for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors,  such  intention 
being  known  to  the  grantee  at  the  time  of  the 
delivery  of  the  deed;  and  to  set  aside  a  de- 
cree declaring  the  grantee's  title  to  the  land 
conveyed  by  plaintiffs*  intestate  to  be  Abso- 
lute, upon  the  ground  that  the  decree  was  col- 
lusive and  was  taken  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  creditors 
of  the  intestate.  It  i?  said  that  the  adminis- 
trators should  be  allowed  to  maintain  this 
equitable  action,  because  there  are  numerous 
creditors,  several  tracts  of  land,  and  a  multi- 
plicity of  suits  will  thereby  be  prevented. 
The  answer  is,  the  matter  is  of  no  concern  to 
the  administrators.  There  Is  neither  neces- 
sity nor  tight  in  the  administrator  of  a  fraud- 
ulent grantor  to  maintain  an  action  for  such 
purpose.  Such  action  is  necessarily  against, 
not  by,  the  administrator.  All  judgment 
creditors  of  a  debtor  who  has  made  a  couvey- 
ance  of  his  property  with  Intention  to  hinder, 
delay,  or  defraud  his  creditors,  such  intention 
being  known  to  the  party  taking,  may  unite 
In  an  equitable  petition  against  the  grantor 
and  the  grantee,  for  the  purpose  of  subjecting 
the  property  to  the  payment  of  tlie  debts  of 
the  grantor.  Maynard  v.  Armour  Fertilizer 
Works,  138  Ga.  549,  75  S.  E.  582. 

We  are  requested  to  review  and  overrule 


the  decisions  in  Crosby  t.  De  Graffenreid  and 
Perry  v.  Reynolds,  supra,  and  others  of  simi- 
lar Import,  for  the  reason  that  the  words 
"and  others,"  inserted  first  in  the  Civil  Code 
of  1895  In  section  2695  (Civ.  Code  1910.  { 
3224),  which  In  part  reads,  *The  following 
acts  by  debtors  shall  be  fraudulent  in  law 
against  creditors  and  others,  and  as  to  them 
null  and  void,  viz.,  ♦  ♦  ♦"  are  broad 
enough  to  include  any  one  suing  for  the  use 
of  creditors.  It  Is  Insisted  that  the  words 
*'and  others"  have  not  been  considered  and 
construed  since  the  adoption  of  the  Code  of 
1695.  We  call  attention  to  the  case  of  Mc- 
Dowell V.  McMurria,  supra,  where  the  words 
quoted  were  considered,  and  where  it  was  rul- 
ed that  these  words  were  Intended  "to  include 
with  creditors  such  persons  other  than  credl- 
t6rs  who  have  any  rightful  claim  or  demand 
against  the  grantor  for  which  such  person  is 
entitled  to  have  a  judgment  in  any  court  of 
law  or  equity."  It  is  there  declared  that  by 
the  statute  of  13  Eliz.,  from  which  the  Code 
section  under  consideration  is  taken,  such 
conveyances  by  debtors  are  void  only  as  to 
such  persons,  that  is,  creditors  and  persons 
other  than  creditors  who  have  any  rightful 
claim  or  demand  against  the  grantor.  Up- 
on review,  we  adhere  to  the  ruling  announced 
In  the  decision  referred  to  above. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent. 


(141  Ga.  704) 

HALL  et  aL  ▼.  CITY  OF  MACON  et  aL 

(No.  192.) 

(Supreme  Court  of  Georgia.     Feb.  22,*  1918.) 

.    (Syllahiu  hy  ike  Court.) 

1.  Municipal  Corporations  «=»107(2)— Ob- 
din  an  ces— Approval  BY  Mator. 

The  provision  of  the  charter  of  the  city  of 
Macon  (Acts  1914,  §  24,  p.  998),  "That  every 
ordinance  of  the  council  *  •  ♦  Bhall,  before 
it  takes  effect,  be  presented,  certified  by  the 
clerk,  to  the  mayor**  for  his  approval  or  his  dis- 
approval, is  mandatory.  The  signature  of  the 
mayor  is  not  required;  but  his  approval,  ex- 
press or  tacit,  and  in  the  mode  pointed  out  by 
the  charter,  is  essential  to  the  validity  of  every 
ordinance  of  council.  The  paving  ordinance  of 
January  11,  1916,  passed  by  the  council  of  the 
city  of  Macon  is  illegal  and  void  for  noncompli- 
ance with  the  mandatory  provisions  of  its 
charter  indicated  above. 

2.  Municipal  Corporations  <&=9301,  319 — 
Paving  Assessment  —  Regularity— Estop- 
pel—Ordinance. 

Where  a  municipal  oorporation  has  juris- 
diction to  pave  its  streets  and  to  assess  the  cost 
thereof  against  owners  of  abutting  property, 
such  owner  will  be  estopped  from  questioning 
the  regularity  of  the  proceedings  of  the  mayor 
and  council,  if  he  stands  by  and  permits  the 
work  to  be  done  without  interposing  any  objec- 
tion, 

(a)  The  city  of  Macon,,  under  its  charter 
(supra),  has  the  power  to  acquire  jurisdiction 
to  pave  its  streets  and  to  apportion  and  assess 
the  cost  thereof  against  the  owners  of  abutting 
property;  but  its  jurisdiction  for  that  purpose 
is  to  be  acquired  by  the  passage  of  a  valid  mu- 
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nicipal  ordinanM  condemning  the  street  f(^  pav- 
ing. 

(b)  The  paving  ordinanco  of  January  11,  1916. 
being  invalid,  the  city  was  without  jurisdiction 
to  pave  the  street  therein  designated  at  the  cost 
of  owners  of  abutting  property;  and  an  owner 
of  such  property  is  not  estopped  to  deny  want  of 
jurisdiction  in  the  municipality,  although  ho 
made  no  objection  to  the  paving  when  it  was  in 
progress. 

Beck,  P.  J.,  and  Hill,  J.,  dissenting  in  part. 

Error  from  Superior  Court,  Bibb  County; 
'H.  a.  Mathews,  Judge. 

Suit  for  injunction  by  J.  B.  Hall  and 
others  against  the  City  of  Macon  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Reversed. 

C.  H.  Hall,  Jr.,  and  £/.  D.  Moore,  botli  of 
Mncon,  for  plaintiffs  in  error.  W.  D.  McNeil 
and  Roy  W.  Moore,  both  of  Macon,  for  de- 
fendants in  error. 


GEORGE,  J.  On  January  11,  1016,  the 
council  of  the  city  of  Macon  adopted  an  ordi- 
nance condemning  New  street  from  Cotton 
avenue  to  Mulberry  street  for  paving.  Pur- 
suant to  this  ordinance.  New  street  within 
the  limits  named  was  paved  with  concrete. 
After  the  paving  was  completed,  the  council 
of  the  city  ot  Macon,  on  March  21,  1916, 
adopted  an  assessing  ordinance  by  which  the 
cost  of  this  paving  was  apportioned  and  as- 
sessed against  the  owners  of  abutting  prop- 
erty. After  notice,  the  treasurer  of  the  city 
issued  execution  against  these  owners,  in- 
cluding the  plaintiffs.  The  executions  were 
placed  in  the  hands  of  the  marshall  of  the 
city  for  collection,  and  by  him  were  levied 
upon  the  property  of  the  plaintiffs,  who  there- 
upon filed  their  petition  to  enjoin  the  city  and 
the  marshall  from  enforcing  the  executions. 
An  interlocutory  injunction  was  denied. 
The  grounds  upon  which  the  plaintiffs  predi- 
cated their  right  to  the  relief  prayed  for 
were:  (1)  Neither  the  paving  ordinance  nor 
the  assessing  ordinance  was  certified  and 
presented  to  the  mayor  of  the  city  of  Macon, 
as  required  by  section  24  of  its  charter. 
Acts  1914,  p.  99S.  (2)  No  map  of  the  street 
to  be  paved,  as  required  by  section  1223  of 
the  Code  of  Ordinances  of  the  city,  was 
prepared  by  the  engineer,  and  presented  to 
or  approved  by  council  before  the  work  of 
paving  the  street  commence ;  and  no  resolu- 
tion of  council,  as  required  by  section  1224  of 
the  Code  of  Ordinances,  was  adopted  or  pub- 
lished. Other  grounds  were  relied  upon,  but 
it  is  unnecessary  to  state  them  here.  It  ap- 
peared, without  dispute,  that  the  paving  and 
assessing  ordinances  were  not  certified  and 
presented  by  the  clerk  to  the  mayor,  and  that 
a  map  of  the  street  to  be  paved  was  not  pre- 
pared by  the  dty  engineer,  and  presented  to 
and  approved  by  council,  before  the  work  of 
paving  the  street  commenced,  and  that  no 
resolution  of  council  was  adopted  or  pub- 
lished before  the  lettinir  of  the  contract  for 
the  paving  of  the  street.  Section  1228  of  the 
Code  of  Ordinances  of  the  city,  which  pro- 


vides for  actual  notice  to  the  owners  of  abut- 
ting property,  ten  days  before  the  work  of 
paving  the  street  commences,  requiring  them 
to  make  such  sewer  and  water  connections  as 
may  be  designated  by  the  dty  engmeer,  was 
complied  with.  The  plaintiffs  filed  no  pro- 
test or  objection  with  the  city  or  any  of  its 
officers  or  agents  until  the  street  had  been 
paved,  executions  issued,  and  levies  actually 
made  upon  their  property. 

[1]  1.  The  paving  ordinance  of  January  11, 
1916,  was  a  legislative  act  Charter  of  the 
City  of  Macon  (Acts  1914,  pp.  996, 1028)  U  20, 
91.  The  legislative  power  under  the  charter 
of  the  city  is  vested  in  a  mayor  and  alder- 
men (section  20).  The  mayor  has  no  power 
to  vote  upon  any  matter  of  legislation  (sec- 
tion 30).  The  mayor  of  Macon  in  so  far  as 
he  is  a  constituent  part  of  the  legislative 
department  of  the  city,  is  given  a  qualified 
veto  power,  under  section  24  of  the  charter, 
which  is  as  follows: 

"Every  ordinance  of  the  conndl  and  every  res- 
olution passed  by  that  body,  shall,  before  it  takes 
effect,  bo  presented,  certified  by  the  clerk,  to 
the  mayor  within  two  days  after  the  passage 
thereof.  If  the  mayor  approve  it,  he  shall  sign 
it ;  if  not,  he  shall  return  it  with  his  objections, 
and  file  the  same  with  the  clerk  within  five 
days,  Sundays  excepted,  after  he  receives  it, 
and  the  council  shall  at  the  first  regular  meet- 
ing thereafter,  when  a  quorum  is  present,  or- 
der the  objections  to  be  entered  at  large  on  the 
minutes,  and  shall  at  said  meeting  take  a  vote 
on  the  question,  'Shall  the  ordinance  or  resolu- 
tion pass  notwithstanding  the  objections  of  the 
mayor?'  If  as  many  as  eight  aldermen  shall 
vote  in  the  affirmative,  such  ordinance  or  res- 
olution shall  stand  and  become  efitectivo ;  other- 
wise, not.  The  ayes  and  nays  shall  in  all  such 
cases  be  entered  on  the  minutes.  If  such  ordi- 
nance or  resolution  shall  not  be  returned  by  the 
mayor  within  five  days,  Sundays  excepted,  after 
be  shall  have  received  it,  the  same  shall  become 
effective  in  like  manner  as  if  he  had  signed  it. 
The  clerk  shall  indorse  on  each  ordinanco  or 
resolution  the  time  when  presented  to  tlie  mayor, 
and  this  indorsement  shall  be  conclusive  of  the 
fact  of  such  presentation  and  the  time  there- 
of." 

The  charter  of  the  city  is  the  organic  law 
of  the  corporation,  and  ''bears  the  same  gen- 
eral relation  to  the  ordinances  thereof  that 
the  Constitution  of  the  state  bears  to  its  stat- 
utes." 2  XHll.  Mun.  Cor.  (5th  Ed.)  904,  {  575 ; 
McQuU.  Mun.  Ord.  21,  S  15.  "Constitutions 
do  not  usually  undertake  to  prescribe  mere 
rules  of  proceeding,  except  when  such  rules 
are  looked  upon  as  essential  to  the  thing  to 
be  done,  and  they  must  then  be  regarded  in 
the  light  of  limitations  upon  the  power  to 
be  exercised.  It  is  the  province  of  an  in- 
strument of  this  solemn  and  permanent  char^ 
acter  to  establish  those  fundamental  max- 
ims, and  fix  those  unvarying  rules,  by  which 
all  departments  of  government  must  at  all 
times  shape  their  conduct ;  and  if  it  descends 
to  prescribing  mere  rules  of  order  In  unessen- 
tial matters,  it  is  lowering  the  proper  digni- 
ty of  such  an  instrument  and  usurping  the 
proper  provision  of  ordinary  legislation." 
Cooley's  Const.  Lim.  (7th  Ed.)  114.  We  think 
that  the  plain  and  unambiguous  provision 
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contained  in  section  24  of  the  charter  of  the 
dty  of  Macon,  that  "every  ordinance  of  the 
council,  and  every  resolution  passed  hy  that 
body,  shall,  before  it  takes  eif ect,  be  present- 
ed certified  by  the  clerk,  to  the  mayor,"  for 
his  approval  or  disapproval,  is  mandatory 
and  cannot  be  construed  as  directory  only. 
The  fact  that  the  mayor  presided  over  the 
meetings  of  the  council  at  which  the  paving 
and  assessing  ordinances  were  introduced 
and  passed,  and  at  which  the  minutes  in 
which  these  ordinances  were  set  out  at  length 
were  read  and  approved,  or  the  fact  that  the 
mayor  was  familiar  with  the  ordinances  in 
question,  tacitly  approved  the  same,  waived 
the  formal  presentation  and  certification  by 
the  clerk,  is  not  a  compliance  with  the  man- 
datory provision  of  the  charter.  2  Dill.  Mun. 
CJor.  (5th  Ed.)  §  578.  An  ordinance  of  a  city 
which  may  deprive  its  citizens  of  liberty  or 
property  cannot  depend  upon  so  uncertain 
a  foundation  as  the  mere  recollection  of  pub- 
lic olficials.  To  assume  a  case  in  which  the 
council  asserts  the  validity  of  an  ordinance, 
based  upon  the  foregoing  facts  and  circum- 
stances, and  the  mayor  denies  the  validity 
of  the  ordinance  and  disputes  such  facts  and 
circumstances,  is  to  demonstrate  the  sound- 
ness of  this  conclusion.  See  Town  of  Pel- 
ham  V.  Pelham  Telephone  Co.,  131  Ga.  325, 
62  S.  E.  186.  The  charter  of  the  city  of 
Macon  prescribes,  and  was  intended  to  pre- 
.scrlbe,  the  mode  of  enacting  ordinances,  and 
must  be  pursued.  The  mayor  Is  not  required 
to  sign  the  ordinance;  but  before  any  ordi- 
nance takes  effect,  It  is  prescribed  that  it 
shall  be  presented,  certified  by  the  clerk,  to 
the  mayor.  He  may  formally  approve  it  or 
formally  disapprove  It  or  he  may  tacitly  ap- 
prove It  by  a  failure  to  return  the  ordinance 
within  five  days,  Sundays  excepted,  "after  he 
shall  have  received  it."  The  plain  and  man- 
datory provisions  of  section  24,  supra,  were 
Intended  to  guarantee  the  deliberate  consider- 
ation by  the  mayor  of  every  ordinance  and 
resolution  of  the  council.  In  Opinion  of  the 
Justices,  135  Mass.  594,  construing  a  pro- 
vision of  the  Constitution  of  Massachusetts 
almost  precisely  similar  to  section  24  of  the 
charter  of  the  city  of  Macon,  it  is  said : 

"There  are  thus  three  methods  by  which  a 
bill,  after  it  has  been  passed  by  a  majority  of 
both  branches  of  the  legislature,  can  become 
a  law:  By  the  approval  of  the  Governor,  evi- 
denced by  his  .signature  thereto;  by  his  retain- 
ing the  bill  without  approval  or  disapproval  for 
more  than  five  days  after  it  is  presented  to 
him ;  or  by  its  passage  by  both  branches,  if  he 
returns  it  with  his  objections,  by  a  vote  of  two- 
thirds  of  the  members  present.  In  no  other  way 
.  can  it  constitutionally  become  and  have  the 
force  of  a  law." 

We  apply  this  construction  to  section  24 
of  the  charter.  Our  attention  has  been  call- 
ed to  the  case  of  Woodruff  v.  Stewart,  63 
Ala.  206,  where  it  was  held  that  the  approv- 
al by  the  mayor  of  the  minutes  of  the  coun- 
cil, in  which  the  ordinance  was  set  out  at 
length,  was  a  substantial  compliance  with  a 
similar  charter  provision.    It  is  to  be  noted. 


however,  that  the  mayor  In  the  Alabama 
case  presided  over  the  meeting  of  council 
and  voted  for  the  ordinance  upon  its  imssage. 
Under  the  charter  of  the  city  of  Macon  the 
mayor  has  no  vote  upon  any  matter  of  legis- 
lation. It  is  conceded  that  cases  in  other 
Jurisdictions  tending  to  sustain  the  conten- 
tions of  the  defendants  might  be  cited,  but 
from  what  is  said  above  we  are  of  the  opinion 
that  the  first  contention  made  by  the  plain- 
tiffs should  be  sustained. 

[2]  2.  It  is  earnestly  insisted  that  the 
plaintiffs  are  estopped  from  questioning  the 
validity  of  the  paving  and  assessing  ordi- 
nances, inasmuch  as  they  stood  by  and  per- 
mitted the  street  to  be  paved  without  inter- 
posing any  objection.  In  this  connection  it 
is  said  that  the  city  of  Macon,  under  its  char- 
ter, "has  full  power  and  authority.  In  the  dis- 
cretion of  the  mayor  and  council,  to  pave  the 
public  streets  of  the  city,  and  to  apportion  and 
assess  the  cost  of  such  paving  against  own- 
ers of  abutting  property.  Acts  1914,  p.  981, 
§  04,  a-j.  The  charter  of  the  city  confers 
broad  powers  on  the  mayor  and  council  in 
respect  to  the  improvements  of  the  streets 
of  the  city,  but  by  its  very  terms  it  is  de- 
clared that  no  ministerial  power  is  given 
the  mayor  and  council  in  this  respect.  A  val- 
id municipal  ordinance  is  the  foundation  of 
its  Jurisdiction.  The  charter  confers  the 
power  to  acquire  Jurisdiction  to  pave  its 
streets ;  but  Jurisdiction,  In  the  proper  sense 
of  the  term,  is  not  vested  in  the  mayor  and 
council  by  the  provisions  of  the  charter  it- 
self. The  charter  is  not  and  was  not  intend- 
ed to  be  self -opera  ting.  Where  neces.sary 
Jurisdiction  exists,  or  is  acquired,  an  owner 
of  abutting  property  benefited  by  the  improve- 
ment of  the  street,  who  has  knowledge  of  the 
improvement  and  of  the  charter  provisions 
under  which  it  was  made,  will  not,  after  the 
completion  of  the  Improvement,  be  heard 
to  object  for  the  first  time  to  the  levy  of  an 
assessment  upon  his  property.  4  Dill.  Mun. 
Cor.  (5th  Ed.)  §  1455  et  seq. ;  2  Paige  &  Jones 
on  Taxation,  §  1015  et  seq.  The  principle 
has  been  recognized  In  this  state  in  Draper 
V.  Atlanta,  126  Ga.  649,  653,  55  S.  E.  929,  931. 
where  it  was  said : 

"In  cases  where  there  is  jurisdiction,  the 
property  owner  will  be  estopped  from  question- 
ing the  validity  of  .the  proceedings  of  the  mayor 
and  council,  if  he  stands  by  and  permits  the 
work  to  be  done  without  interposing  any  ob- 
jection*'— citing  Elliott  on  Roads  and  Streets,  § 
589. 

If  Jurisdiction  had  been  acquired,  the  doc- 
trine of  estoppel  would  apply  with  full  force 
to  the  admitted  failure  of  the  mayor  and 
council  to  comply  with  the  requirements  of 
certain  general  ordinances.  The  ordinance  of 
January  11,  1916,  was  illegal  and  void.  "All 
that  was  done  under  it  was  without  authority 
of  law,  and  no  assessment  upon  adjacent  prop- 
erty on  account  of  the"  paving  of  the  street 
is  collectable.  City  of  Atlanta  v.  Gabbett, 
93  Ga.  266,  20  S.  E.  306;  HoUiday  ▼.  At- 
lanta, 96  Ga.  377,  23  S.  E.  4U6.    Upon  this 
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branch  of  the  case,  many  decisions  from  oth- 
er Jurisdictions  might  be  cited  to  sustain  the 
contentions  of  the  defendants;  but  the  for- 
mer decisions  of  this  court  are  controlling. 
Judgment  reversed.  All  the  Justices  con- 
cur,  except   FISH,    C.    J.,   disqualified. 

BECK,  P.  J.  I  dissent  from  the  ruling 
that  the  owner  of  adjoining  land  (complain- 
ant in  the  petition)  is  not  estopped  from  deny- 
ing his  liability  for  the  assessment  of  the  pav- 
ing. 

HILL,  J.,  dissents  from  the  ruling  in  the 
first  division  of  the  decision. 


(147  Qa.  646) 

SOUTHERN  COTTON  OIL  CO.  v.  SOUTH- 
ERN RY.  CO.     (No.  287.) 

^Supreme  Coart  of  Georgia.     Feb.   15,   1918.) 
(Syllabus  hy  ike  Court.) 


Cabriebs  C=>104  —  Fbeiqht  Cuabues  —  LiA- 
BiLiiY  OF  Consignor  and  Consignee. 
A  railroad  received  and  carried  a  shipment 
of  goods  from  a  consignor  at  Macon  to  a  con- 
signee at  Zebuion.  The  shipment  was  made 
•"collect"  as  to  the  freight  charges.  The  carrier 
delivered  the  goods  to  the  consignee  without 
collecting  freight  charges,  and,  after  failing 
thereafter  to  collect  the  same  from  the  con- 
signee, brought  suit  against  the  consignor  thqre- 
lor.  The  case  was  tried  on  the  following  agreed 
statement  of  facts:  "On  the  11th  day  of  October, 
1913,  the  Southern  Cotton  Oil  Company  at  Ma- 
con, Ga.,  shipped  via  the  Southern  Railway  to 
Taylor  Bros.  Company  at  Zebuion,  Ua.,  certain 
freight  as  follows:  800  C.  S.  Meals.  This 
freight  was  shipped  charges  collect,  and  a  sight 
draft  was  drawn  on  said  Taylor  Bros.  Com- 
pany with  bill  of  lading  attached.  The  said 
Taylor  Bros.  Company  took  up  the  said  draft, 
and,  being  in  possession  of  the  bill  of  lading, 
demanded  delivery  of  the  said  shipment  from 
the  Southern  Railway  Company.  This  ship- 
ment was  billed  paid,  and  consequently  delivered 
to  the  said  Taylor  Bros.  Company  upon  de- 
mand and  presentation  of  the  bill  of  lading, 
without  the  freight  charges  due  (amounting  to 
^21.00)  being  collected.  The  said  sum  of  $21.60 
was  the  lawful  freight  charge  on  this  shipment 
from  Macon  to  Zebuion,  posted  and  on  file  in  the 
office  of  the  Railroad  Commission  of  Georgia. 
The  said  Taylor  Bros.  Company  have  neither 
paid  said  freight  charge  to  the  Southern  Rail- 
way Company  or  the  Southern  Cotton  Oil  Com- 
pany, as  it  was  not  included  in  the  sight  draft 
as  above  mentioned.  Effort  was  made  later  by 
the  Southern  Railway  -Company  to  collect  the 
said  $21.60  from  the  said  Taylor  Bros.  Compa- 
ny ;  but  before  any  legal  action  could  be  taken, 
the  said  Taylor  Bros.  Company  were  adjudicat- 
ed bankrupt"  The  consignor  contends  that  it  is 
relieved  from  liability  by  reason  of  the  negH- 
gence  of  the  carrier  in  delivering  the  goods  con- 
trary to  instructions;  the  carrier's  lien  on  the 
goods  thereby  being  lost  and  in  the  meantime  the 
consignee  having  been  adjudicated  a  bankrupt. 
Beldf  that  the  carrier  does  not,  by  waiving  its 
lien  and  delivering  the  goods  to  the  consignee 
before  payment  of  the  freight,  release  the  con- 
signor from  liability.  The  carrier  may  coUect 
from  either  the  consignor  or  the  consignee,  in 
the  absence  of  a  special  contract.  Wooster  v. 
Tarr,  8  Allen  (Mass.)  270,  85  Am.  Dec.  707; 
Coal  &  Coke  Co.  v.  Buckhannon  Co.,  77  W.  Va. 
300,  87  S.  E.  376,  L.  R.  A.  1917A,  663;  Holt  V. 
Wescott,  43  Me.  445,  69  Am.  Dec.  74;   Grant  v.  ^ 


[Wood,  21  N.  J.  Law,  202,  4T  Am.  Dec.  162; 
Porter  on  Bills  Lading  (1891J  §  370. 

(a)  According  to  the  agreed  statement  o£  facts, 
the  -freight  was  shipped  "charges  collect,"  and  a 
sight  draft  was  drawn  on  the  consignee,  with 
bill  of  lading  attached,  which  was  paid.  The 
record  docs  not  disclose  any  special  contract 
binding  the  carrier  to  collect  the  freight  charges 
from  the  consignee. 

^  (b)  The  judgment  of  the  Court  of  Appeals  is 
in  accord  with  the  rulings  above  made. 

Fish,  C.  J.,  and  Atkinson,  J.,  dissenting. 

Certiorari  to  Court  of  Appeals. 

Action  by  the  SdUthern  Railway  Company 
against  the  Southern  Cotton  Oil  Company. 
From  a  judgment  of  the  Court  of  Appeals 
(19  Ga.  App.  453,  91  S.  K  876),  reversing  a 
judgment  for  defendant,  it  brings  certiorari 
Affirmed. 

Hardeman,  Jones,  Park  &  Johnston  and 
Harry  S.  Strozler,  all  of  Macon,  for  plaintiff 
in  error.  Harris,  Harris  &  Witman,  Mallary 
&  Winiberly,  P.  B\  Brock,  and  W.  B.  Birch, 
all  of  Macon,  for  defendant  In  error. 


HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  and  ATKIN- 
SON, J.,  dissenting,  and  GEORGE,  J.,  dls- 
qualitied. 


(147  Ga.  7U) 
SHIPP  V.  McCOWEN  et  aL    (No.  435.) 
(Supreme  Court  of  Georgia.     Feb.   22,   1918.) 

(Syllabus  by  the  Court) 

1.  Executors  and  Administbators  €==>535— 
Injunction  ^=>2C(6)  — Judgment  Against 
Admin  istbatbix— Effect— Sureties. 

Where,  upon  citation,  a  judgmeot  was  ren- 
dered against  an  administratrix  and  in  favor  of 
a  distributee  of  the  estate,  such  judgment  was 
binding  and  conclusive  upon  the  administratrix, 
but  not  binding  upon  the  sureties  upon  her  bond; 
and  the  sureties  might,  when  sued  jointly  with 
her  on  the  judgment  so  obtained^  set  up  and 
prove  that  this  judgment  was  obtained  by  collu- 
sion and  fraud^  and  that  in  fact  the  administra- 
trix had  lawfully  paid  over  the  distributee's 
share  of  the  estate,  or  had  otherwise  lawfully 
expended  it;  and  this  defense  might  be  set 
up  in  a  suit  at  law.  Where,  instead  of  avail- 
ing themselves  of  this  defense  at  law,  they 
brought  a  petition  to  enjoin  the  suit  on  the  judg- 
ment, so  that  the  defense  indicated  might  be 
made  in  a  court  of  equity,  the  petition  was  de- 
murrable. 

2.  Injunction  ^=s>118(1)  —  Petition  —  Suffi- 
ciency. 

The  petition  was  demurrable  in  so  far  as  it 
set  up  that  the  administratrix  had  expended  the 
corpus  of  the  share  of  the  distributee,  as  it  was 
not  shown  that  any  proper  orders  from  a  court 
having  authoiity  to  do  so  had  allowed  such  ex- 
penditures— ^not  even  that  such  expenditures  had 
been  set  forth  in  a  return  properly  made  and 
allowed. 

3.  Dismissal  of  Petition. 

Eliminating  those  portions  of  the  petition 
held  to  be  demurrable,  no  foundation  for  equi- 
table interference  with  the  suit  at  law  was  left; 
and  the  entire  petition  should  have  been  dis- 
missed. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judga 

Suit  in  the  city  court  of  ^  Macon  by  Mrs. 
Mary  E.  Shipp  against  Mrs*  I.  E.  McGowen 


^^For  other  cases  see  same  topic  and  K£T-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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and  others,  and  suit  In  the  superior  court  by 
L  E.  McCowen  and  others  to  enjoin  the  pros- 
ecution of  the  former  suit.  Demurrer  to  peti- 
tion in  latter  suit  overruled,  and  injunction 
granted,  and  Mrs.  Mary  £.  Shipp  ezcepta 
Reversed. 

In  1890,  Mrs.  Mary  E.  Shi,  upon  applica- 
tion, was  appointed  administratrix  upon  the 
estate  of  her  husband,  T.  F.  Shi.  Permanent 
letters  of  administration  were  issued  to  her, 
and  she  gave  bond  as  administratrix,  with 
D.  G.  McCowen  as  surety.  The  administra- 
trix and  four  children  were  the  distributees 
of  the  estate.  One  of  the  children  (who  aft- 
erwards became  Mrs.  Mary  E.  Shipp)  brought 
a  petition  for  settlement,  in  the  year  1916, 
against  the  administratrix;  and  after  cita- 
tion and  hearing  it  was  found  that  Mrs.  Shi 
owed  to  Mrs.  Shipp  as  her  distributive  share 
the  sum  of  $3,103.61.  Judgment  in  favor  of 
Mrs,  Shipp  was  rendered,  and  execution  is- 
sued. Mrs.  Shi  being  insolvent,  and  the  levy- 
ing officer  having  made  a  return  of  nulla 
bona,  Mrs.  Shipp  brought  suit  in  the  city 
court  of  Macon  against  Mrs.  Shi  individually 
and  as  administratrix  and  ugaiust  Mrs.  I.  E. 
McCowen,  J.  D.  McCowen,  R.  G.  McCowen, 
and  J.  11.  McCowen,  as  executrix  and  execu- 
tors of  D.  G.  McCowen.  praying  for  judgment 
against  the  defendants  individually  and  in 
their  representative  capacities  for  the  amount 
of  the  Judgment  rendered  in  her  favor* by  the 
court  of  ordinary  against  the  administratrix. 
The  McCowens  then  filed  a  petition  in  Bibb 
superior  court,  to  enjoin  the  prosecution  of 
the  suit  in  the  city  court,  naming  Mrs.  Shi 
of  Bibb  county,  and  Mrs.  Shipp  of  Dooly 
county,  as  defendants,  and  alleging  that  Mrs. 
Shi  as  administratrix  had  paid  over  to  and 
expended  for  Mrs.  Shipp,  n^  Shi,  all  of  her 
distributive  share  of  her  father's  estate ;  and 
that  the  petitioners  were  not  served  in  the 
proceeding  in  the  court  of  ordinary  wherein 
Mrs.  Shipp  obtained  judgment  against  Mrs. 
Shi.  To  this  petition  Mrs.  Shipp  demurred 
on  the  grounds  that  she  was  the  only  party 
against  whom  substantial  relief  was  prayed, 
and  was  a  resident  of  Dooly,  and  not  of  Bibb 
county?  that  no  meritorious  defense  to  the 
suit  in  the  dty  court  was  shown  in  the  peti- 
tion; and  that  the  petition  should  have  set 
out  with  greater  particularity  the  sums  that 
had  been  paid  out  by  Mrs.  Shi  for  Mrs. 
Shipp.  The  court  overruled  the  demurrer,' 
and,  upon  hearing  evidence,  granted  an  in- 
junction. To  these  rulings  Mrs.  Shipp  ex- 
cepted. 

Jones  &  Bussey  and  G.  J.  Shipp,  all  of 
Cordele,  for  plaintiff  in  error.  Willingham  & 
WiUlngham,  of  Forsyth,  and  Harry  S.  Strozl- 
er  and  Hardeman,  Jones,  Park  &  Johnston, 
all  of  Macon,  for  defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1].An  examination  of  the  allega- 
tions contained  In  the  equitable  petition,  in 
the  light  of  the  authorities  bearing  upon  the 


f  matters  set  forth,  leads  us  to  the  conclusion 
that  the  court  erred  in  overruling  the  de- 
murrer. Without  taking  up  the  specif  de- 
murrer and  the  ground  of  general  demurrer 
raising  the  question  of  the  Jurisdiction  of  the 
court,  we  find  that  no  facts  are  alleged  in  the 
petition  upon  which  equitable  Jurisdiction  of 
the  superior  court  can  be  based.  So  feir  as 
the  petition  seeks  to  set  aside  the  Judgment 
against  Mrs.  Shi  on  the  ground  that  it  was 
obtained  by  fraud,  it  may  be  remarked  that 
the  petitioners,  who  are  the  defendants  in 
the  case  pending  in  the  city  court,  are  not  en- 
titled to  a  decree  setting  aside  that  Judgment 
in  so  far  as  it  affects  Mrs.  Shi  alone.  -She 
at  least  is  bound  by  the  Judgment  which  Mrs. 

;  Shipp  obtained  against  her ;  and  the  exist- 
ence of  the  judgment  does  not  preclude  the 
petitioners  in  the  equitable  suit  from  setting 
up  and  establishing  by  evidence,  in  the  dty 
court,  their  contention  tlmt  Mrs.  Shipp's  dis- 
tributive share  of  the  estate  of  T.  F.  Shi  was 
paid  over  to  her.  Moreover,  if  that  judg- 
ment in  favor  of  Mrs.  Shipp  against  the  ad- 
ministratrix is  prima  facie  correct  as  to  the 
amount  found,  the  petitioners  in  the  present 
case  can  show  in  the  city  court  (if  it  be  true, 
as  they  allege)  that  the  Judgment  was  ob- 
tained by  fraud  and  collusion ;  and  they  may 
further  show,  for  the  purpose  of  preventing  a 
judgment  against  them,  that  Mrs.  Shipp  was 
not  entitled  to  a  judgment  for  any  amount 
against  Mrs.  Shi  as  administratrix.  "A  de- 
cree against  the  guardian  is  only  prima  fade 
evidence  of  a  devastavit,  as  against  the  se- 
curity, not  conclusive.  It  is  subject  to  be 
rebutted  by  counter  testimony  in  behalf  of 
the  security,  who  will  be  permitted  to  Inquire, 
ab  origine,  into  the  justice  of  the  decree." 
Bryant  v.  Owen,  1  Ga.  355.  And  the  ruling 
made  In  that  case  will  apply  in  the  case  of  a 
judgment  against  an  administrator,  where 
the  security  on  his  bond  was  not  served,  and 
is  seeking  to  inquire  into  the  Justice  and  cor- 
rectness of  the  judgment 

[2]  In  the  present  case  the  surety's  execu- 
tors set  up,  in  one  paragraph  of  their  peti- 
tion, that  the  entire  distributive  share  of  her 
father's  estate  had  been  paid  over  to  Mr& 
Shipp;  and  in  another  paragraph  it  is  al- 
leged that  this  payment  to  Mrs.  Shipp  was 
"by  the  expending  of  money  and  property  of 
the  estate  of  T.  Foster  Shi  [the  intestate], 
in  feeding,  clothing,  and  educating  the  said 
Mrs.  Shipp.  ♦  ♦  ♦  Said  expenditures 
were  absolutely  necessary  for  the  mainte- 
nance and  support  of  the  said  Mary  Effie 
Shipp;  and  inasmuch  as  she,  the  said  Mrs. 
Shipp,  had  received  and  enjoyed  the  full  ben- 
efit of  her  distributive  share  of  said  estate,  it 
would  be  contrary  to  equity  and  good  con- 
science to  allow  her  to  recover  a  second  time 
from  the  surety  upon  the  bond  of  the  ad- 
ministratrix of  her  said  distributive  share, 
but  an  accounting  should  be  had  in  a  court 
of  equity."  It  is  not  made  to  appear  that 
the  returns  of  the  administratrix  showed 
these  expendituresv  and  that  they  had  been 
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allowed  by  the  ordinary.  The  allegaUon  does 
not  set  forth  that  the  Interest  or  income  from 

• 

the  corpus  of  the  distributive  share  had  been 
expended  for  Mrs.  Shipp's  education  and 
maintenance,  but  the  allegation  is  that  the 
entire  distributive  share  had  been  so  ex- 
pended. Under  the  circumstances  the  sure- 
ties upon  the  bond  of  the  administratrix  can- 
not now  set  up»  against  the  demand  of  Mrs. 
Shlpp  for  her  distributive  share,  expendi- 
tures thus  made.  If,  in  the  light  of  all  the 
drcumstances,  looking  to  the  welfare  of 
Mrs.  Shlpp,  it  had  been  proper  and  lawful  to 
expend  the  corpus  of  her  distributive  share 
for  her  maintenance  and  education,  a  guardi- 
an should  have  been  appointed;  ami  upon 
his  application  duly  made,  encroachments 
upon  the  corpus,  or  the  expenditure  of  the 
corpus  entirely,  might  have  been  allowed. 
But  the  administratrix  could  not  without 
authority,  as  appears  to  have  been  the  case 
here,  expend  the  corpus  of  the  distributive 
share  going  to  Mrs.  Shlpp  for  her  educaticm 
and  maintenance,  make  no  returns  of  such 
expenditures,  and  have  them  allowed  when 
she  is  called  upon  for  a  settlement;  and 
these  sureties  cannot  do  so.  They  may,  in 
defense  to  the  suit  in  the  city  court,  show 
any  payments  properly  and  lawfully  made, 
unless  precluded  from  doing  so  by  the  fail- 
ure of  the  administratrix  to  make  returns 
and  to  wind  up  the  estate  within  a  reasona- 
ble time.  Those  questions  can  be  raised  and 
adjudicated  in  the  city  court  It  may  seem 
that  this  is  applying  a  harsh  and  stern  rule 
to  the  claim  of  the  sureties,  but  it  is  the  only 
rule  that  will  safeguard  the  estate  of  minors. 
In  the  case  of  Dowling  v.  Feeley,  72  Ga.  557, 
it  was  said  that: 

The  administrator  ''appears  to  have  held  it 
that  he  might  retain  the  custody  of  the  persons 
of  the  minor  children  eventnally  entitled  to  it, 
and  that  he  might  absorb  not  only  its  entire  in- 
come, but  corpus,  in  their  support  and  cujuca- 
tion;  he  usurped  the  office  of  guardian,  and  ex- 
ercised all  its  powers  and  privileges,  while  he 
seems  to  have  regarded  none  of  the  duties  and 
responsibilities  growing  out  of  the  relation.  The 
court  in  its  rulings  and  charges  seems  to  have 
recognized  his  right  to  do  so,  and  to  have  ex- 
tended to  him  higher  privileges  than  those  ac- 
corded to  a  regularly  appointed  guardian,  in  the 
settlement  of  his  accounts  with  his  ward.  By 
the  law,  a  guardian  is  allowed  all  reasonable  ex- 
penses and  disbursements  suitable  to  the  cir- 
cumstances of  the  orphan  committed  to  his  care, 
but  the  expenses  of  maintenance  and  education 
should  not  exceed  the  annual  profits  of  the  es- 
tate, except  by  the  approval  of  the  ordinary  pre- 
viously granted.  The  ordinary  may,  in  his  dis- 
cretion, allow  the  corpus  of  the  estate,  in  whole 
or  in  part,  to  be  used  for  the  maintenance  and 
education  of  the  ward.  Ode,  fi  1824.  This  dis- 
cretion to  encroach  upon  the  corpus  is  confided 
to  the  ordinary,  and  to  him  only;  he  represents 
the  state,  which,  as  parens  patrla,  stands  in 
loco  parentis  to  minors,  and  does  for  them  what 
it  is  reasonable  to  suppose  their  parents,  if  in 
life,  would  do,  and  what  is  for  his  family's  in- 
terest and  honor.  The  ordinary  is  the  chosen 
orcan  to  exercise  this  authority,  and  he  cannot 
delegate  it  to  another;  but  it  seems  that,  where 
the  trustee  has  exercised  it  fairly  and  properly 
without  the  consent  of  the  ordinary  previously 


given,  and  where  prompt  and  regular  annual  re- 
turns of  his  action  in  that  behalf  have  been 
made,  the  ordinarv,  by  his  approval  of  such 
returns,  may  ratify  the  action.  No  decision 
of  the  court  has  gone  further  than  this.  [KoUe 
V.  Rolfe]  15  Ga.  451;  [Rolf  v.  Rolf]  20  Ga.  325: 
[Smith  V.  HiUyJ  29  Ga.  582;  [Cook  v.  Bainey] 
61  Ga.  452." 

While  there  have  been  intimations,  in  cer- 
tain decisions  dted  in  the  brief  of  counsel 
for  defendants  in  error,  that  a  different  rule 
might  be  applied,  we  find  no  different  prin- 
ciple ruled  from  that  here  forcibly  laid  down, 
and  we  think  that  ruling  is  applicable  to  the 
facts  of  this  case. 

[3]  It  follows  from  what  we  have  said  that 
the  demurrer  should  have  been  sustained  and 
the  equitable  petition  dismissed. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


(147  Ga.  674) 

PICKETT  V.   FARMERS'  &  MERCHANTS' 
BANK  OP  GUMMING.     (No.  608.) 

(Supfeme  Court  of  Georgia.     Feb.  15,  1918.) 

(SyllahuB  hy  the  Court,) 

1.  Appeal  and  Ebsob  «=»731(1)  —  Assign- 
ment OF  Euros— Sufficiency. 
A  fi.  fa.  based  upon  a  judgment  in  favor  of 
the  Farmers'  &  Merchants'  Bank  of  Gumming 
against  R.  J.  Webb  was  levied  upon  certain 
realty  to  which  Mrs.  0.  Pickett  filed  a  claim. 
Upon  the  trial  of  the  issue  thus  made  the  judge 
of  the  superior  court  directed  a  verdict  in  favor 
of  the  plaintiff  in  fi.  fa.,  and  the  claimant  ex- 
cepted. The  facta  necessary  to  an  understand- 
ing of  the  issue  are  as  follows:  R.  J.  Webb 
borrowed  $5,0()0  from  Mrs.  W.  J.  Webb,  and 
executed  to  her  his  three  promissory  notes  there- 
for. To  secure  the  payment  of  these  notes  he 
executed  to  her  a  security  deed  to  certain  real 
estate.  Subsequently  he  executed  to  Mrs.  C. 
Pickett  a  deed  covering  the  same  realty  a^  se- 
curity for  a  loan  of  $3,000.  This  deed  recited 
that  the  grantor  had  made  the  deed  to  Mrs. 
Webb  just  referred  to,  that  her  debt  was  unpaid, 
and  that  it  was  intended  to  convey  the  prop- 
erty in  dispute  subject  to  the  security  deed  to 
Mrs.  Webb.  Later  Mrs.  Webb,  for  value  re- 
ceived, assigned  her  three  notes  against  Webb, 
without  recourse,  to  the  Farmers'  &  Merchants' 
Bank  of  Gumming.  At  the  same  time  she  exe- 
cuted to  the  bank  her  quitclaim  deed  to  the  prop- 
erty. The  bank  brought  suit  against  R.  J. 
Webb  upon  the  three  notes  so  assigned,  and  for 
a  general  judgment  against  R.  J.  Webb,  and  for 
a  special  lien  against  the  real  estate  in  question; 
and  a  judgment  was  rendered  accordingly.  On 
the  trial  of  the  claim  case  there  was  evidence 
tending  to  show  that  the  debtor  had  admitted  an 
agreement  to  pay  a  bonus  to  the  bank  as  a 
consideration  for  its  taking  up  the  debt  due  to 
Mrs.  Webb  (but  this  was  unknown  to  Mrs. 
Webb),  which,  if  added  to  the  agreed  interest, 
would  make  the  amount  of  interest  exceed  the 
lawful  rate.  The  claimant  contended  that  by 
reason  of  this  agreement  the  deed  from  Mrs. 
Webb  to  the  bank  was  void;  that  the  jud^ent 
in  favor  of  the  bank  was  void  in  so  far  as  it  un- 
dertook to  create  a  special  lien  on  the  land  in 
question;  and  that  the  security  deed  to  the 
claimant  was  superior  to  the  general  judgment 
The  only  assignment  of  error  is  that  the  verdict 
was  error,  "for  the  reason  that  said  verdict  was 
the  result  of  the  erroneous  ruling  of  the  court," 
which  was  controlling ;  the  ruling  complained  of 
being  to  the  effect  that  there  was  no  usury  in 
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the  case,  but,  if  there  was,  the  maker  of  the  deed 
was  not  connected  with  such  usurious  transac- 
tion. Upon  the  hearing  in  this  court  there  was 
a  motion  made  to  dismiss  the  bill  of  exceptions 
on  the  ground  that  there  was  no  valid  assign- 
ment of  error.  Held: 
The  motion  to  dismiss  is  without  merit. 

2.  Usury  ^=>130— Parties. 

If  any  usurious  contract  existed  between  the 
bank  and  R.  J.  Webb,  it  would  not  affect  the 
deed  made  by  Mrs,  W.  J.  Webb  to  the  bank. 
Polhill  V.  Brown,  84  Ga.  338  (3),  341,  10  S.  E. 
921;  Scott  V.  Williams,  lOO  Ga.  540,  544,  28 
S.  E.  243,  62  Am.  St.  Hep.  340. 

Error  from  Superior  Court,  Milton  County ; 
J.  T.  Pendleton,  Judge. 

Proceeding  on  execution  by  the  Farmers' 
&  Merchants*  Bank  of  Cummlng,  in  which 
Mrs.  C.  Pickett  filed  a  claim.  Judgment  for 
plaintiil  In  fl.  fa.,  and  claimant  brings  error. 
Affirmed. 

G.  B.  Walker,  of  Alpharetta,  E.  W.  Cole- 
man, of  Canton,  and  J.  Z.  Foster,  of  Mariet- 
ta, for  plalntllf  In  error.  C.  Jj.  Harris  and 
H.  r*  Patterson,  both  of  Cummlng,  and  Geo. 
F.  Gober,  and  W.  T,  Heyward,  both  of  At- 
lanta, for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(147  Ga.  672) 

JASPEIR  COUNTY  v.  BUTTS  COUNTY  et  aL 

(No.  516.) 

(Supreme  Court  of  Georgia.     Feb.   16,  19ia) 

(8yllabu8  by  the  Court.) 

1.  Taxation  ^=»593(1)— Location  of  P&opeb- 
TY  Assessed— Erbors. 

For  the  reasons  stated  in  the  opinion,  the 
court  erred  in  rejecting  the  evidence  as  com- 
plained of,  and  in  granting  a  nonsuit 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Trial  ^=9105(1)— Absence  of  Objection-* 
Presumption. 

Evidence  is  presumed  to  bo  admissible  unless 
some  objection  is  made  whidi  shows  the  con- 
trary. 

3.  Trial  <d=»53— Admission  of  Evidence  un- 
der iNSTRUCnONB. 

Where  the  admissibility  of  evidence  is  doubt- 
ful, the  rule  in  Georgia  is  to  admit  it  under 
proper  instructions. 

4.  Evidence  ^=»471(3)— Fact  or  Opinion. 

Testimony  as  to  what  had  been  returned  to 
the  comptroller  general  for  taxation  under  the 
heading  "value  of  all  other  property"  was  not 
inadmissible  because  a  conclusion. 

Error  from  Superior  Court,  Henry  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  Jasper  County  against  Butts 
County  and  others.  Judgment  of  nonsuit, 
and  plaintiff  brings  error.    Reversed. 

Greene  F.  Johnson,  of  Montlcello,  for  plaln,- 
tiff  in  error.  W.  E.  Watkins,  of  Jackson,  E. 
M.  Smith  and  E.  J.  Reagan,  both  of  McDon- 
ougb,  and  Grady  C.  Harris^  John  R.  L.  Smith, 
and  Hatcher  &  Smith,  all  of  Macon,  for  de- 
fendants In  error. 

GILBERT,  J.  [1]  The  Central  Georgia 
Power  Company  owns  an  electric  power  dam 


and  plant  situated  partly  in  Butts  county 
and    partly    in    Jasper    county.    The   latter 
county,  by  a  complaint  in  equity,  contended 
that  a  portion  of  the  dam  situated  in  -Jasper 
had  been   returned    for   taxation   In   Butts 
county  for  the  year  1916.    On  the  trial  of 
this  issue,  evidence  was  admitted  to  the  ef- 
fect that  77,250  cubic  yards  of  the  dam  was 
in   Jasper,   and  81,003   cubic  yards   was  in 
Butts  county;    that  each  cubic  yard  of  the 
entire  dam  was  of  the  same  value;  and  that 
the  cost  of  the  dam  was  $4.64  per  cubic  yard. 
It  was  also  shown  that  the  return  of  the  com- 
pany to  the  comptroller  general  for  the  pur- 
pose of  taxation  for  the  j-ear  1916  included, 
under  the  head  **value  of  all  other  property," 
located  in  Jasper  county  $274,502.15,  located 
in  Butts  county  $551,608.35;    and   that  the 
amount  as  expressed  in  dollars  in  the  return 
for  the  two  counties  was  not  in  proportion 
to  the  number  of  cubic  yards  lying  in  the  re- 
spective counties.    The  plaintiff  offered  evi- 
dence for  the  purpose  of  proving  that  only 
the  dam  and  Its  accessories,  including  the 
power  house,  were  returned  under  the  above- 
stated  heading.    The  witness  to  whom  the 
questions  were  propounded  would  have  an- 
swered affirmatively  to  the  effect  stated,  and, 
also,  that  he  was  chief  engineer  of  the  Cen- 
tral Georgia   Power   Company   from  Its  hi- 
ception,  and  until  two  or  three  years  after 
the  construction  of  the  dam,  and  had  knowl- 
edge thereof;    that  he  was  acquainted  with 
the  property  of  the  company  In  both  coun- 
ties; that  he  knew  in  detail  all  the  property 
that  the  company  had  in  both  counties;  that 
he  purchased  the  same,  had  it  surveyed,  ac- 
quired for  the  company  the  title  of  practi- 
cally all  of  it;  that  during  the  year  1916  he 
was  acquainted  with  all  of  the  property  own- 
ed by  the  company  in  both  counties;  that  he 
did  not  make  the  return  for  the  company  for 
taxes  in  1916,  but  that  he  was  familiar  witli 
the  method  by  which  the  company  returned 
its  taxes,  having  made  these  returns  two  dif- 
ferent years.    Substantially  the  same  ques- 
tion In  varied  language  was  propounded  to 
this   witness,   with    substantially   the  same 
statement  to  the  court  as  to  what  answer  was 
expected.    The  court   refused   to  allow  the 
witness  to  answer  any  of  such  questions,  and 
error  was  duly  assigned  on   these  rulings. 
After  this  evidence  was  excluded  the  plaintiff 
closed  its  case;  whereupon  the  court  granted 
a  nonsuit    The  plaintiff  sued  out  a  writ  of 
error  bringing  the  case  here  for  review  of 
the  rulings  above  stated;    these  being  the 
only  issues  for  our  determination. 

[2-4]  It  was  error  to  exclude  the  evidence 
of  the  witness  referred  to  in  the  foregoing 
statement.  Evidence  is  presumed  to  be  ad- 
missible unless  some  objection  is  made  which 
shows  the  contrary.  The  modern  tendency  Is 
to  relax  rather  than  to  restrict  the  rules  for 
the  admission  of  evidence,  to  the  end  that 
the  discovery  of  truth  may  be  aided,  rather 
than  obstructed.    Where  the  admissibility  of 
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evidence  Is  doubtful,  the  rule  In  this  state  Is 
to  admit  it  for  the  consideration  of  the  Jury 
under  proper  instructions  from  the  court. 
Central  of  Georgia  By.  Ck).  v.  Bernstein,  113 
Ga.  175;  177,  38  S.  E.  394.  This  is  true  even 
in  criminal  cases.  Mitchell  v.  State,  71  Ga. 
128,  156.  The  complaint  being  of  the  rejec- 
tion of  evidence,  and  not  of  its  admission 
over  objection,  the  record  does  not  disclose 
the  grounds  upon  which  the  court  excluded 
the  evidence.  The  contention  of  the  defend- 
ant upon  this  point  is  that  the  evidence 
should  have  been  excluded  because  it  would 
have  been  a  conclusion.  We  cannot  agree 
that  the  evidence  was  merely  a  conclusion. 

Had  the  court  admitted  the  evidence  re- 
ferred to,  the  case  made  by  the  plaintiff 
would  have  presented  an  issue  requiring  the 
determination  of  the  jury.  The  grant  of  a 
nonsuit  was  therefore  erroneous. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

BECK,  P.  J.,  and  ATKINSON,  J.,  concur 
In  the  judgment 


a47  Ga.  695) 

DANIEL  et  al.  v.  BANK  OF  WEST  POINT. 

(No.  109.) 

(Supreme  Court  of  Georgia.    Feb.  22,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Executors  and  Administbators  <3=>450— 
Admin istratob's  Conduct  in  Business- 
Evidence. 

The  court  did  not  err  in  overruling  the 
general  demurrer  to  the  petition,  or.  in  refusing 
a  new  trial 

(AddHianal  SyUabus  hy  Edit<mal  Staff.) 

2.  Executors  and  Administrators  ^=>93(1) 
— Conduct  of  Business— Equitable  Own- 
ership. 

The  legal  and  equitable  owners  of  an  estate 
may,  to  the  extent  of  their  interest,  direct  the 
administrator  to  manage  the  business  of  the  es- 
tate after  all  the  debts  of  the  estate  are  paid. 

3.  Executors  and  Administrators  €=s>404— 
Conduct  of  Business— Salary— Order  of 

COI^RT. 

After  the  first  year,  an  administrator  was 
not  authorized  to  pay  himself  a  salary  out  of 
the  estate  for  conducting  its  business,  without 
an  order  of  a  proper  court  for  that  purpose. 

4.  Executors  and  Administrators  ^==>93(1) 
— Administrator's  Conduct  of  Business-* 
Estoppel. 

Where  the  legal  and  equitable  owners  of  an 
intestate's  business  authorized  and  acquiesced 
in  its  management  by  the  administrator,  and  re- 
ceived their  living  expenses  therefrom,  it  would 
be  contrary  to  equity  and  justice  to  permit  them 
to  repudiate  his  acts,  and  to  leave  creditors  to 
remedy  against  the  insolvent  administrator. 

Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 

Suit  lor  an  injunction,  etc.,  by  the  Bank  of 
West  Point  against  W.  K.  Daniel,  admin- 
istrator of  the  estate  of  W.  B.  Meetze,  W.  tC. 
Daniel  as  guardian  of  Earl  D.  Meetze,  W. 
K.  Daniel*  Individually,  Mrs.  W.  B.  Meetze, 
and  Mrs.  W.  K.  Daniel.  Decree  for  plaintiff 
against   Mrs.   W.    K.    Daniel,    Mrs.    W.-  B. 


Meetze,  and  W.  K.  Daniel,  administrator, 
and  in  favor  of  the  minor  defendant,  Earl 
D.  Meetze.  Motion  for  new  trial  overruled, 
and  defendants  bring  error.    Affirmed. 

W.   B.    Meetze  died  In  ■  September,   1912. 
At  the  time  of  his  death  he  was  conducting 
a  general  mercantile  business,  a  cotton  ware- 
house, a  cotton  gin  for  the  purpose  of  ginning 
cotton  for  himself  and  for  the  public,  and 
farmed  on  his  own  lands  and  the  lands  of 
others,   and   supplied   the  tenants  on  those 
farms,  etc.    After  his  death  his  son-in-law,  W. 
K.  Daniel,  was  appointed  administrator  upon 
his   estate,    and   also  guardian  of   Earl   D. 
Meetze,  the  minor  son  of  W.  B.  Meetze.    The 
heirs  of  W.  B.  Meetze  were  his  widow,  his 
daughter  Mrs*.  W.  K.  Daniel,  and  two  sons, 
Will  Meetze  and  Earl  D.  Meetze.    All  were  of 
age  except  Earl,  who  became  of  age  pending 
the  trial  of  this  case.    Will  Meetze  conveyed 
his  interest  in  the  estate  to  the  other  three 
heirs.    All  the  debts  of  W.  B.  Meetze  existing 
at  the  time  of  his  death  were  paid.    In  May. 
1915,  the  Bank  of  West  Point  brought  an  equi- 
table petition  against  W.  K.  Daniel,  adminis- 
trator of  the  estate  of  W.  B.  Meetze,  W.  K. 
Daniel  as  guardian  of  Earl  D.  Meetze,  W.  K. 
Daniel,    individually,  Mrs.  W.  B.  Meetze,    and 
Mrs.  W.  K.  Daniel,  for  Injimction  and  other 
equitable  relief,  alleging  as  follows:   Mrs.  W. 
B.  Meetze  and  Mrs.  W.  K.  Daniel  continued 
the  businesses  just  as  they  were  being  con- 
ducted by  W.  B.  Meetze  in  his  lifetime,  and 
W.  K.  Daniel  was*  in  charge  of  them  as  mana- 
ger or  agent  by  authority  of  Mrs.  Meetze  and 
Mrs.  Daniel,  who  consented  and  acquiesced  in 
what   he   did.     "The  said   businesses  have 
been  operated  at  sometimes  under  the  name 
of  W.  B.  Meetze*s,  and  sometimes  under  the 
name  of  W.  B.  Meetze  estate,  or  estate  of 
W.  B.  Meetze,  and  sometimes  under  the  name 
of  W.   K.   Daniel,  administrator  of  W.   B. 
Meetze,  and  sometimes  under  the  name  of  W. 
B.  Meetze  estate,  W.  K.  Daniel,  manager." 
Mrs.  Meetze  and  Mrs.  Daniel  have  been  main- 
tained  and   supported,   since   the  death   of 
W.  B.  Meetze,  from  these  businesses.     The 
returns  of  W.  K.  Daniel  as  administrator, 
in  addition  to  the  sums  drawn  from  the  es- 
tate by  Mrs.  Meetze  and  Mrs.  Daniel,  show 
net  profits  earned  by  the  operation  of  the 
businesses,  for  the  year  ending  July  1,  1913, 
$2,723.66,  for  the  year  ending  July  1,  1914, 
$2,545.87,  for  the  year  ending  July  1,  1915, 
$5,064.10;  and  that  the  stock  of  goods  was 
maintained   and   the   real   estate  preserved 
and  large  amounts  of  cotton  accumulated. 
In  1914  the  plaintiff  furnished,  for  use  in  con- 
nection with  and  in  running  said  businesses, 
and  in  buying  merchandise  for  the  store  and 
running  the  farm  and  warehouse  and  gin, 
the  sum  of  $3,673.93,  for  which  amount  writ- 
ten instruments  in  the  form  of  notes  were  giv- 
en to  the  plaintiff,  one  signed,  "W.  B.  Meetze 
Estate  [L.  S.],  by  W.  K.  Daniel,  Adm'r  [L. 
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S.]/'  and  the  others,  "W.  B.  Meetze  Estate 
[L.  S.],  by  W.  K.  Daniel,  Mgr.  [L.  S.]."  In 
November,  1914,  warehouse  tickets  for  100 
bales  of  cotton  stored  In  the  W.  B.  Meetze 
warehouse  at  Gabbettvllle,  and  belonging 
to  the  defendants  were  delivered  to  the  Bank 
of  West  Point  as  collateral  security  for  the 
above  indebtedness.  In  April,  1915,  without 
the  knowledge  and  consent  of  the  plalntlif, 
this  cotton  was  shipped  to  La  Grange  and 
stored  In  a  warehouse  there,  and  Daniel  at- 
tempted to  sell  It,  but  the  sale  was  stopped 
by  virtue  of  a  trover  suit.  There  were  charg- 
es of  fraud,  and  allegations  that  the  plaintiff 
owned  and  held  title  to  the  100  bales  of 
cotton;  that  Daniel  was  Insolvent,  eta  The 
prayers  were  to  recover  the  cotton  and  sub- 
ject it  to  the  payment  of  the  amounts  fur- 
nished by  the  plaintiff,  and  for  judgment 
against  W.  K.  Daniel  as  administrator  of 
the  estate  of  W.  B.  Meetze,  to  be  collected 
out  of  the  assets  in  his  hands  to  be  admin- 
istered, and  against  Mrs.  W.  B.  Meetze,  Mrs. 
W,  K.  Daniel,  Will  Meetze,  and  Earl  D. 
Meetze,  etc. 

The  court  overruled  a  demurrer  to  the  pe- 
tition, except  as  to  paragraph  2,  and  refused 
to  consider  an  additional  demurrer  to  the  pe- 
tition as  amended;  to  which  Judgment  excep- 
tions pendente  lite  were  taken.  The  case 
proceeded  to  trial,  and  a  verdict  and  decree 
were  rendered  In  favor  of  the  plalntiflf 
against  Mrs.  W.  B.  Meetze,  Mrs.  W.  K,  Dan- 
iel, and  W.  E.  .Daniel,  administrator  of  the 
estate  of  W.  B.  Meetze,  as  to  the  assets  in 
his  hands  to  the  extent  of  the  interest  of 
Mrs.  W.  B.  Meetze  and  Mrs.  W.  K.  Daniel. 
A  verdict  was-  directed  in  favor  of  the  minor. 
Earl  D.  Meetze.  A  motion  for  new  trial  was 
overruled,  and  the  defendants  excepted. 

M.  n.  Mooty,  of  La  Grange,  and  Ryals  & 
Anderson,  of  Macon,  for  plaintiffs  In  error. 
Frank  Harwell  and  Hatton  Lovejoy,  both  of 
La  Grange,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as 
above).  [1]  The  rulings  to  which  exceptions 
are  taken  revolve  around  the  main  and  con- 
trolling question  in  the  case,  namely,  wheth- 
er Mrs.  Meetze  and  Mrs.  Daniel  were  the 
real  equitable  owners  of  the  estate  of  W.  B. 
Meetze,  and  were  conducting  the  business 
which  had  been  carried  on  by  the  intestate  In 
his  lifetime  through  their  manager  or  agent, 
W.  K.  Daniel,  who  was  also  the  administra- 
tor of  the  estate  of  W.  B.  Meetze;  and 
whether  Mrs.  Meetze  and  Mrs.  Daniel  are  re- 
sponsible for  the  money  borrowed  by  Daniel 
to ,  run  the  business,  and  for  which  Daniel 
gave  to  the  plaintiff  notes  secured  by  cotton, 
etc.  There  were  four  heirs  of  the  estate  of 
W.  R  Meetze.  One  of  them,  Will  Meetze, 
sold  his  interest  to  the  other  three  heirs, 
which  eliminates  him.  In  an  amendment  to 
the  petition  It  was  alleged  that  another  heir, 
Earl  D.  Meetze,  a  minor  (who  arrived  at  age 


pending  this  litigation),  had  been  settled  Mith 
by  his  guardian,  W.  K.  Daniel;  and  on  the 
trial  the  court  directed  a  verdict  in  favor  of 
the  minor,  who  is  also  protected  by  the  decree 
as  to  his  interest,  whatever  that  is.  So  the 
only  other  heirs  Interested  In  the  litigation 
and  in  the  estate  are  Mrs.  Meetze  and  Mrs. 
Daniel.  The  record  disclosed  that  all  of  the 
debts  of  the  estate  of  W.  B.  Meetze  have 
been  paid.  There  was  therefore  nothing  left 
for  the  administrator  to  do,  so  far  as  the 
record  shows,  except  to  turn  the  property 
owned  by  the  two  adult  heirs  over  to  them 
and  be  discharged.  But  the  record  shows 
that  he  continued  to  conduct  the  business. 
On  the  death  of  a  person  in  this  state  intes- 
tate, owning  real  estate,  the  title  to  the  real 
estate  vests  in  his  heirs  immediately,  subject 
to  be  administered  for  the  purpo.se  of  paying 
the  debts  and  for  distribution  among  the 
heirs  at  law.  The  title  to  personal  property 
vests  In  the  administrator;  but  after  the 
debts  are  paid  the  equitable  title  thereto  is  in 
the  heirs  at  law.  See  Civ.  Code  1910.  §§  3157, 
3029-3933.  The  debts  of  the  estate  of  W.  B. 
Meetze  having  been  paid,  the  remaining  adult 
heirs,  Mrs.  Meetze  and  Mrs.  Daniel,  could 
bind  themselves  and  their  interest  in  the  es- 
tate. The  record  here  is  somewhat  volumi- 
nous, but  we  have  examined  it  carefully, 
and  the  evidence  authorizes  the  conclusion 
reached  by  the  Jury  to  the  effect  that  the 
business  was  conducted  by  Daniel  as  the 
agent  or  manager  of  Mrs.  Meetze  and  Mrs. 
Daniel,  who  during  the  conduct  of  the  busi- 
ness derived  maintenance  and  support  from 
it.  This  case  Is  bottomed  on  the  principle 
that  Mrs.  Meetze  and  Mrs.  I>aniel  are  the 
legal  and  equitable  owners  of  the  estate,  and, 
all  the  debts  of  the  decedent  having  been 
paid,  that  they  can  bind  their  interest  In  the 
estate  for  whatever  debts  they  create  or  au- 
thorize. A  reading  of  the  evidence  in  this 
record  will  Impress  one  with  the  fact  that 
Mr.  and  Mrs.  Daniel  and  Mrs.  Meetze  w^re  in 
perfect  accord  as  to  the  management  and  con- 
trol of  this  property  through  Daniel.  "Ex- 
press direction  In  a  will  to  keep  the  estate 
together,  and  carry  on  farming  operations, 
implies  a  limited  power  in  the  executrix  to 
incur  debts  on  the  credit  of  the  estate  for 
needful  supplies,  etc.,  as  prudent  farmers  usu- 
ally do  in  the  management  of  their  own  busi- 
ness of  like  kind."  Palmer  v.  Moore,  82  Ga. 
177,  8  S.  B.  180,  14  Am.  St  Rep.  147. 

[2,  3]  If  a  testator  can  give  legal  direction 
as  to  the  management  of  his  estate  after  his 
death,  there  seems  to  be  no  reason  why  the 
legal  and  equitable  owners  of  an  estate  after 
an  intestate's  death,  who  are  std  Juris,  can- 
not do  the  same  thing  by  directing  the  opera- 
tion of  the  business  after  all  the  debts  of  the 
estate  are  paid,  to  the  extent  of  their  own  in- 
terest The  circumstances  attending  the  con- 
duct of  the  business  of  the  W.  B.  Meetze  es- 
tate show  that  Daniel  was  conducting  It  as 
manager  for  the  adult  heirs,  Mrs.  Meetze  and 
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Mrs.  Daniel;  and  the  jury  were  authorized 
to  so  find.  He  reserved  a  salary  of  $1,200  per 
annum,  the  same  amount  that  he  had  re- 
ceived before  the  death  of  W.  B.  Meetze  for 
a  like  service.  He  was  not  authorized  as  ad- 
ministrator to  pay  himself  such  a  salary  out 
of  the  funds  of  the  estate,  certainly  not  aft- 
er the  first  year,  without  an  order  of  a  prop- 
er court  for  that  purpose.  And  there  was  tes- 
timony tending  to  show  that  Mrs.  Meetze  and 
^frs.  Daniel  "were  running  along  the  business 
as  they  did  before  Mr.  Meetze  died."  The 
evidence  tends  to  show  that  Mrs.  Meetze  and 
Mrs.  Daniel  have  derived  their  living  ex- 
penses from  the  proceeds  of  the  business  con- 
ducted through  Daniel  as  manager,  and  that 
the  $3,500  borrowed  went  Into  these  busi- 
nesses. 

[4]  After  authorizing  and  acquiescing  In 
this  management  by  Daniel,  and  receiving 
their  living  expenses  from  It  for  several 
years,  it  would  be  contrary  to  every  principle 
of  equity  and  Justice  to  permit  the  plaintiffs 
in  error  to  repudiate  now  the  acts  of  their 
agent  and  leave  their  creditors  to  the  mercy 
of  an  Insolvent  manager.  The  testimony  of 
the  witness  Webb  was  to  the  effect  that  Mrs. 
Meetze  In  a  conversation  with  him  declared 
that  the  Bank  of  West  Point  had  **some  cot- 
ton tied  up,  and  we  don't  think  they  treated 
lis  right  on  It,  from  the  fact  that  cotton  was 
80  low ;  if  they  hadn't  treated  us  that  way, 
we  would  have  went  ahead  and  settled  up 
everything  we  owed."  And  there  were  simi- 
lar statements  accredited  to  Mrs.  Daniel. 
None  of  the  rulings  complained  of  require  a 
reversal.  The  verdict  was  supported  by  the 
evidence,  and  the  court  properly  overruled 
the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 

(147  Oa.  715) 

AYEB  et  aL  v.  CHAPMAN.  (No.  447.) 
(Supreme  Court  of  Georgia.    Feb.  22,  1918.) 

(SyllahuB  ly  the  Court) 

1.  liiFB  Estates  Cc=>15(1),  17— Mesne  Pbofits 
— Improvements. 

Where  remaindermen  recover  land,  their 
right  to  mesne  profits  is  limited  to  such  as  issue 
after  tkie  falling  in  of  the  precedent  life  estate. 
In  such  a  case  the  defendant  who  seeks  an  ex- 
cess judgment  against  the  land  under  the  im- 
provement act  of  1897  (Acts  1897,  p.  49 ;  Civ. 
Code  1910,  If  5587,  5588),  for  improvements 
erected  by  his  predecessors  in  good  faith  during 
the  term  of  the  life  tenant,  is  not  bound  to  ac- 
count for  mesne  profits  which  such  predecessors 
should  have  paid. 

2.  LiFB  Ebtatbs  ^s»17— Improvements— Af- 
pobtionment. 

In  such  an  action,  where  the  land  contained 
the  walls  and  framework  of  an  old  dwelling 
house  of  substantial  value,  which  in  such  con- 
dition would  not  yield  any  income  at  the  time 
the  defendant's  predecessors  entered  possession, 
hut  the  house  after  being  renovated  and  added 
to  by  the  defendant  and  his  nredecessors  during 
their  respective  terms  caused  the  property  as  a 
whole  to  be  income-bearing,  the  mesne  profits 


were  apportlonable  between   the  plaintiff  and 
the  defendant  on   the  basis  of  the  proportion 
of  the  value  of  the  improvements  erected  by 
the  defendant  and  his  predecessors. 
3.  Constitutional    Law    ^=s>249,    278(1)  — 

B.TECTMENT  ^=»125— DUB  PBOCESS  OF  LAW— 

Equal  Pbotectxon  of  Laws— iMPaovEMEivT 

Statute. 
The  improvement  act  of  1887  (Acts  1897,  p. 
49 ;  Civil  Code,  ^  5588),  in  so  far  as  it  author- 
izes a  defendant  m  an  action  for  land  who  has 
obtained  an  excess  judgment  for  improvements 
upon  the  land  after  the  plaintiff  has  failed  to 
pay  the  amount  of  the  excess  judgment  to  pay 
the  ascertained  value  of  the  land  without  the 
improvements,  and  have  a  conveyance  of  the 
whole  property,  is  not  violative  of  the  due  pro- 
cess and  equal  protection  clauses  of  the  <Ik)nsti- 
tution. 

George,  jr.,  dissenting  in  part. 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Suit  by  C.  K.  Ayer  and  others  against  T.  L. 
Chapman.  Decree  for  defendant,  and  plain- 
tiffs bring  error.    Reversed. 

See,  also,  146  Ga.  608,  91  S.  B.  548. 

A  testatrix  died  in  1868.  She  bequeathed 
a  certain  lot  of  land  in  the  city  of  Augusta 
to  a  trustee  for  the  use  of  Julia  Euphemia 
Brooks  (afterwards  Graham)  during  life  with 
remainder  over  to  her  children,  but  if  she 
should  die  without  leaving  child  or  children, 
then  in  trust  for  other  designated  pe/sons  and 
their  children.  The  first-named  cestOl  que 
trust  (the  life  tenant)  died  on  September  22, 
1909,  without  leaving  any  child.  One  of  the 
other  designated  persons  to  take  in  contingent 
remainder  predeceased  the  life  tenant,  leaving 
children ;  and  the  other  to  take  in  contingent 
remainder  died  on  September  22,  1912,  leav- 
ing children.  These  two  sets  of  children  will 
for  convenience  be  referred  to  hereafter  as 
plaintiffs.  The  land  was  cried  off  at  a  void 
sheriff's  sale  for  taxes  on  the  estate  of  the 
testatrix  on  November  5,  1889,  at  which  sale 
Charles  G.  Houston  became  the  purchaser. 
He  having  died,  the  land  (on  whidi  were 
some  brick  walls  and  a  framework  of  an  old 
dwelling  house  worth  about  $1,000)  was  sold 
by  the  administrator  of  his  estate,  on  Decem- 
ber 4,  1891,  to  Catherine  J.  Houston,  who 
immediately  entered  possession,  and  on  May 
7,  1892,  she  sold  an  undivided  half  interest 
to  Marie  F.  Houston,  who,  on  March  26,  1895, 
sold  that  interest  to  Mrs.  Blizabeth  S.  Hous- 
ton. On  September  29,  1903,  Catherine  J. 
Houston  (who  by  marriage  had  become  Cath- 
erine J.  Fischer)  and  Mrs.  Elizabeth  S.  Hous- 
ton sold  the  land  to  Thomas 'L.  Chapman, 
who  for'  convenience  will  hereafter  be  called 
the  defendant  These  several  grantees,  from 
the  time  of  the  admdnlstrator's  sale,  being 
in  possession  In  good  faith,  made  permanent 
valuable  improvements  by  rebuilding  the  old 
house  and  adding  to  it  from  time  to  time  dur- 
ing their  respective  terms,  and  maintained 
possession  until  April  3,  1914,  when  plaintiffs 
instituted  an  action  against  the  defendant  to 
recover  the  land  with  mesne  profits  from  the 
date  of  the  death  of  the  life  tenant    Among 
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other  things  the  defendant  pleaded  the  im- 
provements made  by  himself  and  those  under 
whom  he  claimed,  as  a  set-off  in  excess  of 
mesne  profits,  and  as  a  charge  upon  the 
property  on  account  of  the  improvements. 
Upon  the  trial  the  jury  returned  a  special 
verdict  finding  for  the  plaintlfl!s  the  premises 
in  dispute,  and  answering  questions  pro- 
pounded to  them  as  follows: 

"(1)  State  what  you  find  to  be  the  mesne 
profits  per  annum,  based  on  fair  rental  value 
during  the  time  the  property  was  in  possession 
of  Catherine  J.  Houston  (afterwards  Fischer) 
and  Mumie  F.  Ilouston  and  Mrs,  Elizabeth  S. 
Ifouston;  that  is  to  say,  from  December  4, 
1891,  to  September  25,  1903.  Ans.  $180  per 
annum. 

**(2)  State  what  you  find  to  be  the  mesne  prof- 
its per  annum,  based  on  fair  rental  value  dur- 
ing the  time  the  defendant,  Thomas  L.  Chap- 
man, has  been  in  possession ;  that  is  to  say, 
from  Sc'pteaiber  25,  lOOiJ,  to  the  date  of  tliis 
trial.    Ans.  $216  per  annum. 

"(3)  State  what  you  find  to  be  the  mesne  prof- 
its per  annum,  based  on  a  fair  rental  since  the 
death  of  tho  life  tenant,  Julia  E.  Graham,  on 
September  22,  1909,  up  to  the  date  of  this  triaL 
Ans.  $21(5   per  annum. 

**(4)  State  what  you  find  to  be  the  present 
value  of  permanent  improvements  put  on  the 
property  by  defendant's  predecessors  in  title ; 
that  is,  from  December  4,  1891,  to  September 
25,  1903.     Ans.  $1,450  net. 

"(5)  State  what  you  find  to  be  the  present 
value  of  permanent  improvements  put  on  the 
property  by  defendant;  that  is  to  say,  from 
September  25,  1903,  to  the  date  of  this  trial. 
Ans.  $200. 

"(6)  State  what  you  find  to  be  the  present 
value  of  the  property  including  the  present  val- 
ue of  the  permanent  improvements.  Ans.  $2,- 
750. 

"(7)  In  what  proportion  should  the  rental  val- 
ue be  divided  between  the  lot  and  the  walls  and 
timber  on  the  one  hand  and  the  permanent  im- 
provements on  the  other?  Ans.  One-third  for 
walls,  etc ;    two-thirds  for  improvements. 

*'(8)  State  what  was  the  fair  rental  value  of 
the  property  per  annum  from  1909  to  date  in 
the  condition  it  was  in  when  C.  G.  Houston  took 
possession  of  the  property  in  1890.  Ans.  No 
rental  value. 

"(9)  State  total  present  value  of  all  perma- 
nent improvements  placed  on  said  property  by 
Thomas  L.  Chapman  and  all  the  parties,  under 
whom  he  claims,  including  those  put  there  by 
Mrs.  Fischer  and  Charles  G.  Houston.  Ans. 
$1,650  net." 

The  judge  entered  judgment  in  favor  of 
the  defendant  for  $1,650,  as  a  charge  against 
the  land  for  improvements  on  the  basis  of 
their  full  value  at  the  time  of  the  trial, 
whether  the  improvements  were  made  by  the 
defendant  or  his  predecessors,  making  no  al- 
lowance on  account  of  the  value  of  the  walls 
and  timbers  \>f  the  old  structure,  and  among 
other  things  directed: 

"That  the  payment  of  said  sum  of  $1,650  be 
made  by  plaintiffs  to  the  defendant  within  ten 
days  from  this  date;  and  upon  said  payment 
being  made  within  said  time  the  plaintiffs  shall 
be  entitled  to  the  possession  of  said  property. 
It  is  further  ordered  and  decreed  that  in  the 
event  the  plaintiffs  fail,  within  the  period  of  10 
days,  to  make  the  aforesaid  payment  to  the  de- 
fendant, thereupon  the  defendant  shall  have  the 
right  to  pay  to  the  nlaintiff  the  sum  of  $1,100 
within  a  period  of  20  days  from  the  date  here- 
of, the  same  being  in  the  value  of  said  proper- 
ty as  found  by  the  jury,  less  the  value  of  the  ex- 
cess of  improvements  over  mesne  profits,  and 


upon  the  payment  of  said  sum  by  the  defend- 
ant to  the  plaintiffs  within  said  time,  with  all 
court  costs  of  these  proceedings,  the  defendant 
shall  acquire  and  have  all  of  the  rights  and 
titles  that  the  plaintiffs  had  and  held  in  and  to 
said  property.  And  the  plaintiffs,  upon  said 
payment  being  made  to  them,  shall  forthwith 
execute  to  the  defendant  good  and  sufficient  ti- 
tles to  said  lands,  or  upon  the  failure  thereof 
to  execute  such  titles,  this  decree  shall  effectual- 
ly place  all  of  the  titles  of  plaintiffs  in  said 
froperty  in  the  defendant,  his  heirs  and  assigns, 
t  is  further  ordered  and  decreed  that  in  the 
event  that  neither  party  pays  to  the  other  the 
above-mentioned  sums  within  the  times  speci- 
fied, the  premises  shall  be  sold  by  L.  B.  Guiil- 
beau,  who  is  hereby  appointed  a  commissioner 
for  that  purpose,  and  the  proceeds  of  such  sale 
divided  between  the  plaintiffs  and  defendant  ia 
the  ratio  or  proportion  of  $1,100  to  $1,650,  un- 
less the  plaintiffs  shall  elect  to  recover  the  val- 
ue of  the  land  itself,  in  which  case  they  shall, 
within  5  days  from  the  expiration  of  the  period 
of  20  days  above  fixed,  have  execution  issued 
upon  the  verdict  and  this  judgment  for  the  sum 
or  $1,100  and  the  cost  of  this  action,  which  shall 
be  levied  upon  the  said  lands  and  improvements, 
and  the  same  shall  be  sold  by  the  sheriff  after 
due  advertisement  under  the  law  governing  sher- 
iff's sales ;  the  proceeds  of  such  sale,  after  pay- 
ing costs  and  the  sum  of  $1,100  to  plaintiffs,  to 
bo  paid  over  to  the  defendant." 

The  plaintiffs,  without  complaining  of  the 
verdict,  excepted  to  the  decree. 

Wm.  H.  Fleming,  of  Augusta,  for  plain- 
tiffs in  error.  Sam  F.  Garlington  and  Call- 
away &  Howard,  ali  of  Augusta,  for  defend- 
ant in  error. 

ATKINSON,  J.  [1]  1.  The  judgment  al- 
lowed the  defendant  to  set  off  the  value  of  ' 
improvements  placed  upon  the  land  by  his 
grantors,  as  estimated  at  the  time  of  the 
trial,  without  any  reduction  on  account  of 
profits  which  his  grantors  received  from  the 
land.  It  ia  contended  that  only  so  much  of 
the  value  should  be  allowed  as  would  re- 
main after  deducting  profits  derived  from  the 
land  by  the  defendant's  grantors,  and  to  that 
extent  the  judgment  was  erroneous.  For 
support  of  this  contention  reliance  was  had 
upon  the  case  of  Gardner  v.  Grannlss,  57 
Ga.  540,  decided  before  the  act  of  1897 
(Civil  Code,  §§  5587,  5588),  and  other  cases 
citing  that  case.  The  act  made  radical  chang- 
es in  the  law  on  the  subject  of  setting  off  im- 
provements in  cases  of  recovery  of  land  in 
ejectment,  but  it  is  unnecessary  to  consider 
to  what  extent  it  may  have  modified  the 
doctrine  pronounced  in  the  case  above  cited- 
In  this  case  the  defendant  was  not  a  privy 
in  estate  to  the  life  tenant.  His  claim  of 
title  arose  under  a  void  sale  where  the  prop- 
erty was  sold  for  taxes  due  by  the  estate  of 
the  testatrix,  and  was  always  adverse  to 
the  life  tenant.  Under  these  circumstances, 
improvement  placed  upon  the  property  by  the 
defendant*s  predecessors  in  title  stood  upon  a 
different  footing  from  Improvements  that 
might  have  been  made  by  the  life  tenant,  or 
by  persons  holding  under  the  life  tenant. 
The  ruling  in  Smith  v.  Smith,  133  Ga.  171, 
65  S.  B.  414,  dted  by  plaintiffs  in  error,  that 
"improvements  made  upon  land  by  a  life 
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tenant,  as  a  general  rule,  pass  to  the  re- 
maindermen and  they  cannot  be  required  to 
make  compensation  therefor,"  is  not  applica- 
ble. All  improvements  put  upon  the  land  by 
the  defendant's  predecessors  were  made  dur- 
ing the  life  of  the  life  tenant,  and  at  a  time 
when  the  plaintiffs  as  remaindermen  had  no 
right  of  possession,  and  consequently  no  right 
to  the  profits  issuing  from  the  property. 
Hawlvs  V.  Smith,  141  Ga.  423,  81  S.  E.  200 
<4a).  Under  these  circumstances,  to  make 
the  defendant  account  to  plaintiffs  for  prof- 
its during  the  term  of  his  predecessors  by 
charging  such  profits  against  improvements 
made  by  defendant's  predecessors  would  give 
the  remaindermen  profits  which  inured  to  the 
life  tenant,  and  to  which  the  remaindermen 
had  no  right.  The  bar  of  prescription  might 
have  matured  against  the  life  tenant,  or  her 
right  to  recover  mesne  profits  might  other- 
M  ise  have  been  lost,  or,  if  not,  the  right  to 
them  might  be  in  her  estate.  The  remainder- 
men could  recover  the  profits  only  on  the 
strength  of  their  own  right  to  them,  and  not 
in  the  right  of  another;  consequently  they 
could  not  recover  such  profits  indirectly,  as 
by  set-off  against  the  improvements  which 
inured  to  tlie  defendant  by  virtue  of  his  pur- 
chase from  his  predecessors  who  had  erected 
them  under  a  claim  of  title  which  was  hostile 
both  to  the  life  tenant  and  the  remaindermen. 
It  was  declared  in  the  act  of  1897  (Acts  1897, 
p.  79 ;    Civil  Code,  $  5587) : 

"In  all  cases  where  an  action  has  been 
brought  for  the  recovery  of  land,  the  defend- 
ant who  has  bona  fide  possession  of  such  land 
under  adverse  claim  of  title  may  set  oflf  the 
value  of  all  permanent  improvements  bona  fide 
placed  thereon  by  himseli  or  other  bona  fide 
claimants  under  whom  be  claims ;  and  in  case 
the  le^al  title  to  the  land  is  found  to  be  in  the 
plaintiff,  if  the  value  of  such  improvements  at 
the  time  of  the  trial  exceeds  the  mesne  profits, 
the  jurv  may  render  a  verdict  in  favor  of  the 
plaintiff  for  the  land  and  in  favor  of  the  defend- 
ant for  the  amount  of  the  excess  of  the  value 
of  the  improvements  over  the  mesne  profits." 

Prior  to  the  passage  of  this  act,  improve- 
ments oould  only  be  set  off  against  mesne 
profits.  Dudley  v.  Johnson,  102  Ga.  1,  29 
S.  E.  50.  But  the  act  changed  the  law,  and 
by  express  terms  authorized  the  set-off  of 
improvements  when  made  under  specified 
conditions,  whether  erected  by  the  defend- 
ant or  by  his  predecessors,  against  the  land 
as  well  as  against  mesne  profits.  Under  the 
circumstances  of  this  case,  the  Judgment  was 
not  erroneous  In  so  far  as  it  allowed  the 
defendant  to  .set  off  the  value  of  improve- 
ments erected  by  his  predecessors,  undimin- 
ished by  profits  which  his  predecessors  had 
derived  from  the  land.  The  case  is  distin- 
guishable on  its  facts  from  Gardner  v.  Gran- 
niss,  supra.  Mills  v.  Geer,  111  Ga.  275,  36 
S.  £.  673,  52  L.  R.  A.  934,  and  Bow^man  v. 
Owens,  133  Ga.  49,  65  S.  B.  156,  in  each 
of  which  cases  the  plaintiffs  had  the  right 
to  the  possession  during  the  several  terms  of 
the  defendant's  predecessors  who  made  ira- 
DrovementSy   and  accordingly  were  entitled 


to  the  profits.    In  Hawks  r.  Smith,  8upra»  it 
was  said : 

"In  the  case  of  a  suit  by  remaindermen,  where 
the  improvements  were  made  during  the  pen- 
dency of  a  precedent  life  estate  by  the  defend- 
ant bona  fide  in  possession  under  an  adverse 
claim  of  title,  the  value  of  the  improvements 
is  to  be  estimated  at  tlie  time  of  the  bringing 
of  the  suit,  and  the  defendant  is  onlv  required 
to  account  for  mesne  profits  accrumg  subse- 
quently to  the  falling  in  of  the  life  estate." 

The  statement  in  this  quotation  that  the 
value  of  the  improvements  is  to  be  estimat- 
ed "at  the  time  of  the  bringing  of  the  suit" 
was  made  by  inadvertence,  and  should  have 
been  as  expressed  in  the  statute  (Civil  Code, 
i  5587)  "at  the  time  of  the  trial."  With  this 
exception  the  ruling  stated  is  accurate  and 
applicable  to  the  present  case. 

[2]  2.  Another  exception  is  to  the  decree 
in  so  far  as  it  denied  the  plaintiffs  4in  ap- 
portionment of  mesne  profits  accruing  after 
the  falling  in  of  the  life  estate,  on  account  of 
their  ownership  of  the  walls  and  framework 
of  the  building.  The  jury  found  that  the 
land  with  the  walls  and  framework  of  the 
old  building  would  not  have  yielded  any 
profits,  but  .that  the  Improvements  placed 
upon  the  old  building  by  the  defendant's 
predecessors  and  himself  had  put  the  proper- 
ty in  condition  whereby  mesne  profits  in 
stated  amounts  would  be  derived  from  the 
property  as  a  whole.  In  Dean  v.  Feely,  69 
Ga.  804,  it  was  held : 

"A  defendant  in  ejectment  cannot  be  com- 
pelled to  pay  the  enhanced  amount  as  rent  in 
consequencQ  of  his  own  improvements." 

It  is  upon  this  principle  that  the  defend- 
ant in  error  seeks  to  uphold  the  Judgment 
of  the  trial  court;  but,  when  applied  to  the 
facts  of  the  case,  the  ruling  did  not  authorize 
the  Judge  to  exclude  the  plaintiffs  entirely 
from  all  profits  that  would  issue  from  the 
property  after  it  was  put  into  a  tenantable 
condition.  By  the  finding  of  the  Jury,  it  was 
the  Improvements  that  made  the  property 
valuable  for  rent.  The  improvements  refer- 
red to  did  not  consist  of  a  structure  made 
wholly  by  the  defendant  and  his  predecessors, 
but  consisted  in  part  of  permanent  walls  and 
framework  of  an  old  building  owned  by  the 
plaintiffs  and  in  part  of  additions  made  there- 
to by  the  defendant  and  his  predecessors, 
whereby  the  old  building  was  converted  into 
an  Improvement  which  became  income-bear- 
ing. Under  the  circumstances  the  verdict  of 
the  Jury  is  to  be  construed  as  finding  that 
improvements  on  the  land  owned  by  the 
plaintiffs,  together  with  improvements  added 
to  by  the  defendant  and  his  predecessors, 
made  the  whole  property  worth  a  stated  sum 
for  rent.  The  act  of  1897  (CivU  Code,  §  5587, 
supra)  made  provisions  which  were  deemed 
requisite  to  do  equal  and  exact  Justice  be- 
tween plaintiffs  and  defendants  with  regard 
to  mesne  profits  and  improvements  where  the 
plaintiff  recovers  in  ejectment  Mills  ▼. 
Geer,  suprti.  While  it  contemplates  that  a 
defendant  in  specified  circumstances  should 
set  off  improvements  erected  upon  the  prop- 
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erty  both  by  blmself  and  Ms  predecessors 
in  title,  it  did  not  purport  to  authorize  him 
to  set  off  improvements  which  he  or  his  pred- 
ecessors did  not  make.  As  to  the  value  of 
the  improvements  like  those  under  considera- 
tion, the  status  of  the  plaintiff  and  the  de- 
fendant would  be  similar  to  that  of  ten- 
ants in  oommon,  both  having  contributed  to 
the  erection  of  the  building  which  as  a  whole 
caused  the  property  to  become  profitable; 
and  the  profits  should  be  apportioned  be- 
tween them.  In  so  far  as  the  Judge  declined 
to  apportion  the  mesne  profits  between  the 
plaintiffs  and  the  defendant,  the  decree  was 
erroneous. 

[3]  3.  A  portion  of  the  decree  was  except- 
ed to  by  the  plaintiffs  on  the  ground  that  it 
and  the  act  of  1897,  as  embodied  in  Civil 
Code,  §  5588,  upon  which  it  was  based,  was 
violative  of  those  provisions  of  the  Constitu- 
tion which  declare: 

"Protection  to  person  and  property  is  the 
paramount  duty  of  government,  and  shall  be 
impartial  and  comiilete"  (Civil  Code,  i  t>358; 
and  **no  person  siiall  be  deprived  of  life,  liberty, 
or  property,  except  by  due  process  of  law"  (Civ- 
il Code,  §  u;;59). 

It  was  urged  that  in  so  far  as  that  part 
of  the  decree  authorized  the  defendant  to 
pay  specified  sums,  and  thereupon  acquire  all 
rights,  title,  and  interest  the  plaintiffs  had 
In  the  land,  it  amounted  to  taking  their  prop- 
erty without  due  process  of  law.  This  por- 
tion of  the  act  in  question  is  as  follows: 

"The  verdict  mentioned  in  the  preceding  sec- 
tion shall  also  find  the  value  of  the  land  itself 
at  the  time  of  the  trial,  and  shall  give  the  plain- 
tiff the  alternate  right  to  have  and  recover  the 
premises,  subject  to  the  payment  to  the  defend- 
ant of  such  excess  of  value  of  improvements 
over  mesne  profits,  the  payment  to  be  made  by 
the  plaintiff  to  the  defendant  within  such  time 
as  may  bo  fixed  by  the  court  in  the  decree;  and 
in  the  event  the  plaintiff  fails  to  make  the  pay- 
ment within  the  bme  allowed  in  the  decree,  then 
the  defendant  shall  have  the  right  to  pay  the 
plaintiff  the  value  of  the  land  and  the  mesne 
profits  that  shall  be  found  due  nlalntiff  by  the 
jury  on  the  trial  of  the  case;  the  payment  by 
the  defendant  shall  be  made  within  such  time 
as  the  court  may  direct  by  its  decree.  In  all 
cases  in  which  such  set-off  of  improvements  are 
sought  in  excess  of  mesne  profits,  the  jury  shall 
have  the  right  to  fix  the  time  from  which  mesne 
profits  shall  be  allowed;  and  upon  the  defend- 
ant making  such  payment  to  the  plaintiff,  with 
all  court  costs  of  the  proceedings,  the  defend- 
ant shall  then  acquire  and  have  all  the  rights 
and  titles  the  plaintiff  had  and  held  in  and  to 
the  property  in  dispute ;  and  the  court  may  bv 
its  decree  require  the  plaintiff  to  make  such 
titles  to  the  lands  in  dispute  as  may  be  neces- 
sary in  the  premises,  or  else  to  have  the  prem- 
ises sold  by  a  commissioner  appointed  by  the 
court,  and  the  proceeds  of  such  sale  divided  be- 
tween the  plaintiff  and  defendant,  in  the  ratio 
or  proportion  that  the  said  value  of  the  land 
itself  bears  to  the  amount  of  said  excess  of  val- 
ue of  improvements  over  the  mesne  profits,  or 
else  to  recover  the  value  of  the  land  itself,  to- 
gether with  the  amount  of  any  excess  of  the  val- 
ue of  the  mesne  profits  over  and  above  the  val- 
ue of  the  improvements ;  and  in  case  the  plain- 
tiff elects  to  recover  the  value  of  the  land  itself, 
together  with  the  amount  of  the  excess  of  value 
of  mesne  profits  over  the  value  of  the  improve- 
ments, then  the  fi.  fa.  issued  upon  the  verdict 
and  judgment  therein  entered  shall  bo  levied 


I  upon  the  lands  and  improvements,  and  the  same 
shall  be  sold  by  the  sheriff  after  due  advertise- 
ment under  the  law  governing  sheriffs'  sales.** 

As  pointed  out  in  the  preceding  division, 
the  object  of  the  act  was  to  administer  jus- 
tice between  the  parties.  It  provided  for 
compensating  a  defendant  for  improvements 
which  he  had  bona  fide  and  innocently  erect- 
ed on  the  land,  and  which  the  successful 
plaintiff  would  get  under  the  technical  rule 
of  the  law.  The  statute  allowed  the  plaintiff 
to  take  the  improvements,  but  required  him 
to  pay  for  them  to  the  extent  they  may  have 
enhanced  the  value  of  the  land.  To  the  end 
that  he  should  do  so,  the  defendant's  demand 
was  made  a  charge  upon  the  property  recov- 
ered. The  charge  is  in  the  nature  of  a  stat- 
utory lien.  The  plaintiff  may  pay  it  off  vol- 
untarily ;  but  if  he  does  not  do  so,  a  remedy 
is  afforded.  The  remedy  looks  to  the  protec- 
tion of  both  plaintiff  and  defendant,  holding 
in  view  the  fact  that  both  have  interests  in 
the  property  in  gross  which  cannot  be  sepa- 
rated in  kind.  It  provides  for  ascertainment 
of  values  by  the  jury  selected  by  the  parties, 
and  allows  the  plaintiff  in  the  first  instance 
to  pay  off  the  charge  and  get  the  whole  prop- 
erty, and,  if  he  should  fail  to  do  so,  allows 
the  defendant  to  pay  the  ascertained  value 
of  the  land  without  the  improvements  and 
get  the  whole  property;  and  if  both  should 
respectively  fail  to  exercise  the  privileges  ac- 
corded to  them,  it  provides  for  the  sale  of 
the  property  by  a  commissioner  and  an  ap- 
propriation of  the  proceeds  as  the  interest 
of  the  parties  appear.  This  accords  with  the 
construction  placed  upon  the  act  in  Mills  v. 
Geer,  supra.  In  Cooley's  Constitutional  Lim- 
itations (7th  Ed.)  553,  after  referring  to  the 
statute  of  Vermont  of  quite  similar  import, 
it  was  said: 

"Betterment  laws,  then,  recognize  the  exist- 
ence of  an  equitable  right,  and  give  a  remedy 
for  its  enforcement  where  none  had  existed  be- 
fore. It  is  true  that  they  make  a  man  pay 
for  improvements  which  he  has  not  directed  to 
be  made;  but  this  legislation  presents  no  fea- 
ture of  officious  interference  by  the  government 
with  private  property.  The  improvements  have 
been  made  by  one  person  in  good  faith,  and  are 
now  to  be  appropriated  by  another.  The  par- 
tie's  cannot  be  placed  in  statu  quo,  and  the  stat- 
ute accomplishes  justice  as  nearly  as  the  cir^ 
cumstances  of  the  case  will  admit,  when  it  com- 
pels the  owner  of  the  land,  who,  if  he  declines 
to  sell,  must  necessarily  appropriate  the  bet- 
terments made  by  another,  to  pay  the  value 
to  the  person  at  whose  expense  they  have  been 
made.  The  case  is  peculiar ;  but  a  statute  can- 
not be  void  as  ian  unconstitutional  interference 
with  private  property  which  adjusts  the  eqtii- 
ties  of  the  parties  as  nearly  as  possible  accord- 
ing to  natural  justice." 

Under  a  proper  construction,  the  provi- 
sions of  the  "improvement  act"  of  this  state, 
set  forth  in  Civil  Code,  (  5588,  are  not  vio- 
lative of  the  clauses  of  the  Constitution 
above  quoted. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent,  and 
GBX3ROE,  J.,  who  dissents  from  the  rulings 
in  the  first  and  third  divisions  of  the  deci- 
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(21  Ga.  App.  782) 

DB  BOW  V.  VICKSBURG,  S.  &  P.  BY.  CO. 

VICKSBURG,  S.  &  P.  BY.  CO.  v.  DB  BOW. 

(No8.  8433,  8434.) 

(Court  of  'Appeals  of  Georgia,  Division  No.  1. 
Feb.  7,  1918.    On  Motion  for  Rehear- 
ing, Feb.  27,  1918.) 

(Syllabus  hy  the  Court,) 

"L  Railboads  ^=»33(2)— Nonresident  Cobpo- 
BATioN — Service  on  Agent. 
Service  of  process  on  a  nonresident  railroad 
corporation  may  be  legally  perfected,  so  as  to 
give  jurisdiction  to  a  court  of  this  state  for  the 
rendition  of  a  judgment,  by  handing  a  copy  per- 
sonally to  an  agent  who  maintains  an  office  in 
this  state,  furnished  to  him  by  the  corporation, 
and  who  represents  it  in  soliciting  freight  and 
other  business.  Bell  v.  New  Orleans  &  North- 
eastern R.  Co.,  2  Ga.  App.  812,  59  S.  E.  102. 
The  court  did  not  err,  after  hearing  evidence,  in 
finding  against  the  traverse  and  the  plea  to  the 
jurisdiction. 

2.  Cabriebs  ^=s>158(1)  —  Bill  of  Lading  — - 
Valuation. 
A  mere  general  limitation  in  a  bill  of  lading 
as  to  the  value  of  property  shipped,  amounting 
to  no  more  than  an  arbitrary  preadjustment  of 
value,  will  not  serve  to  exemjpt  the  carrier  from 
liability  for  the  true  value,  if  the  property  be 
destroyed  by  negligence  of  the  carrier.  Central 
of  Ga.  Ry.  Co.  v.  Hall,  124  Ga.  322,  52  S.  B. 
679,  4  L.  R.  A.  (N.  S.)  898,  110  Am.  St  Rep. 
170,  4  Ann.  Cas.  128. 

8.  Cabbiebs  ^=:>147,  163  —  Intebstate  Cab- 
RiEB  —  Limitation  of  Liability  —  Knowl- 
edge OF  Shippeb. 
While  **an  interstate  carrier  may,  by  a  fair, 
open,  and  reasonable  agreement,  limit  the 
amount  recoverable  by  the  shipper  to  an  agreed 
value  made  for  the  purix>se  of  obtaining  the  lower 
of  two  or  more  rates  proportioned  to  the  amount 
of  the  risk."  (Adams  JSxpress  Co.  v.  Croninger, 
226  U.  S.  492,  33  Sup.  Ct.  153,  57  L.  Ed.  314, 
44  L.  R.  A.  [N.  S.l  257),  and  "knowledge 
of  the  shipper  that  the  rate  is  based  on  value  is 
to  be  presumed  from  the  terms  of  the  bill  of  lad- 
ing and  of  the  published  schedules  filed  with  the 
3[nterstate  Commerce  Commission,  and  the  effect 
of  so  filing  the  schedules  makes  the  published 
rates  bindmg  upon  shipper  and  carrier  alike" 
(Boston  &  Maine  Railroad  Co.  v.  Hooker,  233 
tr.  S.  98,  34  Sup.  Ct.  526,  58  L.  Ed.  868,  L.  R. 
A.  1915B,  450,  Ann.  Cas.  1915D,  593),  require- 
ments of  the  Interstate  Commerce  Law  as  to  the 
filing  and  publication  of  such  schedules  are  not 
applicable,  and  no  such  presumption  arises  when 
property  is  being  transported  free  under  the  pro- 
vision of  Act  Cong.  Feb.  4,  1887,  c.  104,  24 
Stat.  387,  as  amended  by  Act  March  2,  1889,  c. 
382,  §  9,  25  Stat.  862  (U.  S.  Comp.  St.  1916,  § 
^95),  "to  regulate  commerce*'  (section  22),  that 
jnotbing    therein    "shall    prevent    the    carriage 

•  •     •     of  property  free  or  at  reduced  rates 

*  ♦     ♦     to  or  from  fairs  and  expositions  for 
exhibition  thereat." 

4.  Cabbiebs  ^==>150  —  Intebstate  Cabbieb  — 
Fbee  Cakbiage— Limitation  gf  Le ability. 
Where  an  interstate  carrier  issued  a  circular 
and  published  a  general  order  providing  that  all 
shipments  of  hogs  intended  for  exhibition  at 
fairs  and  expositions  should  be  carried  thereto 
at  the  full  tariff  rates,  but  that,  if  returned  in 
80  days,  they  should  be  returned  free  from  fur- 
ther freight  charges,  on  presentation  of  the  paid 
freight  bill  showing  that  the  shipment  moved 
over  the  carrier's  lines  on  the  first  movement, 
■nd  of  a  certificate  from  the  proper  ofilcers  of 
tlie  fair,  showing  that  the  hogs  had  been  regu- 
larly exhibited  and  )tad  not  changed  ownership, 
and  thereafter  a  hog  was  shipped  to  a  fair  on 
the  carrier's  line,  for  the  purpose  of  exhibition. 


and  the  shipper  complied  in  all  respects  with 
this  order,  and  the  carrier  accepted  the  hog  for 
return  shipment  in  accordance  with  the  agree- 
ment to  return  it  free  from  further  freight 
charges,  and,  while  in  course  of  transportation, 
the  ho^  received  injuries  which  caused  its  death, 
the  shipper,  if  the  injuries  resulted  from  neg- 
ligence of  the  carrier,  was  not  bound  by  an  arbi- 
trary prearranged  valuation  upon  such  property, 
printed  in  a  bill  of  lading  issued  to  him,  ac- 
knowledging receipt  of  the  hog  for  return  ship- 
ment free  of  additional  freight  charges,  and  he 
was  entitled  to  recover  full  damages  for  the  loss 
sustained  by  him  by  reason  of  such  negligence. 

5.  Ovebbuling  of  Motion  fob  New  Tbial. 

The  court  erred  in  limiting  the  plaintiff's 
recovery  to  the  sum  of  $10,  named  in  the  bill 
of  lading  as  the  limit  of  recovery  for  a  hog, 
and  in  directing  a  verdict  for  that  amount  It 
was  therefore  error  to  overrule  the  plaintiff's 
motion  for  a  new  triaL 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  J.  B.  De  Bow  against  the  Vicks- 
burg,  Shreveport  &  Pacific  Railway  Company. 
Judgment  for  defendant,  motion  for  new  trial 
denied,  and  plaintiff  excepts,  and  defendant 
takes  a  cross-bill  of  exceptions.  Judgment 
on  main  bill  of  exceptions  reversed,  and  on 
cross-bill  affirmed. 

Atkinson  &  Born,  of  Atlanta,  for  plaintiff  in 
error.  Anderson  &  Rountree  and  R.  W;  Cren- 
shaw, all  of  Atlanta,  for  defendant  in  error. 

LUKE,  J.  Judgment  on  main  bill  of  excep- 
tions reversed;  on  cross-bill  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  Motion  for  rehearing  de- 
nied. 

JENKINS,  J.  (concurring  specially).  It  ap- 
pears that  J.  B.  De  Bow,  the  plaintiff  in  this 
case,  delivered  to  the  Western  Railway  of 
Alabama  at  Montgomery  certain  property,  the 
value  of  which  is  sued  for,  and  received  from 
that  road  a  through  bill  of  lading  for  Its 
transportation  to  the  fair  grounds  at  Shreve- 
port, La.  The  defendant  company,  by  its  re- 
turn bill  of  lading,  consigned  the  property 
to  E>e  Bow  at  Montgomery,  "D.  H.  to  Merid- 
ian a/c  La.  State  Fair."  By  the  twelfth 
clause  of  defendant's  shipping  agreement  it 
was  provided  that: 

*'In  case  said  live  stock  is  to  be  transported 
over  the  line  or  lines  of  any  other  railroad  com- 
pany, the  party  of  the  first  part  shall  be  released 
from  liability  of  every  kind  whatsoever  after 
said  live  stock  shall  have  left  its  road,  it  being 
agreed  that  it  shall  not  be  held  or  deemed  liable 
for  anything  occurring  beyond  its  line  of  road, 
except  that  it  shall  protect,  in  so  far  as  it  le- 
^nlly  can,  the  through  published  rate  of  freight 
The  conditions  of  this  contract,  however,  shall 
inure  to  the  benefit  of  all  carriers  transporting 
said  live  stock,  unless  otherwise  stipulated  by 
them,  but  in  no  event  shall  one  carrier  be  liable 
for  the  negligence  of  another." 

There  was  a  clause  in  this  bill  of  lading 
limiting  the  liability  of  the  carrier  to  an 
agreed  valuation  of  $10,  and  it  was  further 
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stipulated  that  such  agreement  was  volun- 
tarily entered  into  by  reason  of  the  reduced 
rate  obtained.  The  injury  occurred  on  the 
lines  of  an  intermediate  connecting  carrier, 
after  the  property  had  left  the  hands  of  the 
defend&nt  company  on  its  return  shipment 
to  Montgomery. 

1.  Assuming  that  the  defendant  was  an 
initial  carrier,  I  do  not  agree  with  its  con- 
tention that  by  reason  of  the  quoted  clause 
in  the  bill  of  lading  limiting  liability  to  acts 
of  its  own  negligence,  It  was  thereby  relieved 
from  the  negligence  of  its  connecting  car- 
riers. Prior  to  the  passage  of  what  is  known 
as  the  Carmack  Amendment  to  the  Hepburn 
Interstate  Commerce  Act  (Act  June  29,  190G, 
c  3591.  34  Stat.  595,  §  7,  pars.  11,  12  [U.  S. 
Comp.  St.  1916,  §  SG04a]),  and  the  enactment 
of  the  Georgia  statute  relative  to  intrastate 
shipments  in  conformity  thereto  (Civil  Code 
of  1910,  §  2777),  it  was  the  rule  that  a  com- 
mon carrier  was  not  bound  to  issue  a  bill  of 
lading  for  transportation  of  freight  beyond 
its  own  terminus ;  and,  if  it  did  so,  it  might 
stipulate,  as  a  condition  to  the  undertaking, 
that  its  liability  should  extend  only  to  in- 
juries occurring  on  its  own  lines.  Central 
R.  Co.  V.  Avant,  80  Ga.  195,  5  S.  E.  78 ;  R.  <& 
D.  R.  Co.  V.  Shomo,  90  Ga.  496,  500,  16  S.  E. 
220;  Kavanaugh  v.  Southern  Ry.  Co.,  120  Ga. 
62,  65,  47  S.  E.  526,  1  Ann.  Cas.  705  (2). 
Whether  under  the  federal  statute  a  common 
carrier  can  now  refuse  an  interstate  shipment 
flesignated  for  a  point  beyond  its  own  lines 
was  left  an  open  question  by  the  Supreme 
Court  of  the  United  States  in  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186, 
31  Sup.  Ct  164,  55  L.  Ed.  167,  31  L.  R.  A. 
(N.  S.)  7;  but  the  decision  therein  rendered 
distinctly  upheld  the  validity  of  the  provision 
of  the  Carmack  Amendment  imposing  liabil- 
ity upon  the  initial  carrier  for  loss  occasioned 
anywhere  or.  ro^:to.  whether  on  its  own  lines 
or  not,  where  it  voluntarily  receives  such  a 
shipment,  and  in  spite  of  any  agreement  or 
stipulation  limiting  liability  to  Injuries  occur- 
ring on  its  own  lines. 

2.  It  also  appears  to  be  true  that  the  act  of 
Congress  as  amended,  stipulating  that  **noth- 
ing  in  this  act  shall  prevent  the  carriage, 
storage,  or  handling  of  property  free  or  at 
reduced  rates  for  the  United  fcJtates,  state  or 
municipal  governments,  or  for  charitable  pur- 
poses, or  to  and  from  fairs  and  expositions 
for  exhibition  thereat,"  etc.,  permits  the  ship- 
per and  the  carrier  to  enter  into  a  special 
contract  governing  the  terms  of  such  a  ship- 
ment, and  that,  since  such  a  shipment  does 
not  fall  within  the  provisions  of  the  act  regu- 
lating the  publication  of  rates  and  schedules 
(see  ruling  to  that  effect  by  Interstate  Com- 
merce Commission,  Watkins  on  Shippers  and 
Carriers  [2d  Ed.l  847),  no  presumption  arises 
"from  the  terms  of  the  bill  of  lading  and  of 
the  published  schedule  filed  with  the  Inter- 
state Commerce  Commission"  that  knowledge 
was  had  by  the  shipper  that  the  rate  was 
based  on  value. 


.  8.  What  appears  to  be  the  main  difficulty 
involved  in  this  case  lies  in  the  question  as 
to  whether  or  not,  under  its  facts*  the  de- 
fendant was  in  fact  an  initial  carrier.  Grave 
doubt  upon  this  question  is  likewise  shared 
by  WADE,  C.  J.  All  of  the  judges  agree  that, 
if  the  defendant  be  not  an  initial  carrier,  then 
there  would  be  nothing  in  the  acts  of  Congress 
or  in  the  record  which  would  prevent  giv- 
ing effect  to  the  provision  In  the  defendant's 
contract  of  shipment  limiting  its  liability  to 
acts  of  its  own  negligence.  In  their  brief 
counsel  for  the  defendant  say  that; 

"He  [the  shipper]  received  from  said  road 
[meaning  the  Western  Railway  of  Alabama  at 
Montgomery]  its  bill  of  lading,  which  provided 
for  carriage  from  Montgomery  to  Shreveport  at 
the  full  rate,  and  it  was  expressly  agreed  that 
there  would  be  no  charge  for  the  return,  car- 
riage." 

An  examination  of  the  bill  of  lading,  how- 
ever, does  not  disclose  any  provision  or  agree- 
ment whatever  relative  to  a  return  shipment. 
It  is  true  that  the  record  discloses  that  the 
Western  Railway  of  Alabama,  which  issued 
the  original  outgoing  contract  of  shipment, 
had  in  fact  previously  filed  with  the  Inter- 
state Commerce  Commission  a  classification 
sheet  showing  its  tariff  rates  of  freight 
wherein  it  was  provided  that: 

"Shipments  intended  for  fairs  or  expositions 
shall  pay  tariff  rates  from  point  of  shipment  to 
point  of  destination,  and  may  be  returned  free 
via  the  same  route,"  subject  to  certain  condi- 
tions therein  named. 

Since,  however,  it  was  not  Incumbent  upon 
the  carrier  to  thus  file  with  the  commission 
a  schedule  governing  any  special  rates  by 
whicb  such  shipments  might  thus  be  returned 
without  additional  charge.  It  does  not  seem 
that  such  a  schedule  of  tariffs,  though  actually 
filed,  must  be  taken  as  if  Included  in  the  orlg* 
inal  contract  of  shipment,  and  (under  the  au- 
thority of  the  Hooker  Case,  cited  in  para- 
graph 3  of  the  decision  in  this  case)  "binding 
upon  shipper  and  carrier  alike."  Especially 
would  this  seem  true  where  the  record  In  no 
wise  disclosed  that  the  shipper  had  actual 
knowledge  of  the  offer  thus  made  by  the  fil- 
ing of  such  proposal.  If  the  Western  Rail« 
way  of  Alabama,  as  the  original  outgoing 
carrier,  had  actually  contracted  with  the 
shipper  for  a  return  carriage  of  the  property, 
it  would  seem  clear  to  all  of  us  that  the  de- 
fendant company,  as  Its  connecting  carrier, 
would  have  been  acting  for  it  in  issuing  the 
return  shipping  receipt  in  accordance  with 
the  original  contract  had  with  the  railroad 
company  at  Montgomery.  It  appears  that 
the  defendant  company  had  itself  issued  and 
posted  its  circular  whereby  it  had  agreed 
that  shipments  for  exhibition  at  fairs  and 
expositions  should  be  returned  over  its  own 
lines  free  of  charge.  Though  it  had  received 
its  portion  of  the  original  freight  charge 
from  the  Alabama  railroad,  it  In  fact  entered 
into  a  contract  with  the  shipper  himself, 
whereby  it  issued  its  bill  of  lading  for  the 
return  carriage  of  the  property  consigned  to 
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Montgomery  "D.  H.  Meridian  a/c  La.  State » 
f'iair."  If  the  Alabama  railroad  company  was 
not  obligated  to  make  such  return  carriage, 
the  contract  thus  made  must  have  been  on 
the  part  of  the  defendant  and  on  Its  own  be- 
half, and  under  it,  the  defendant  became  the 
initial  carrier.  While  the  point  would  seem 
a  dose  one,  I  have  concurred  in  the  judgment 
rendered,  for  the  reasons  indicated. 


C21  Ga.  App.  753) 

SOUTHERN  RY.  CO.  v.  HODGSON  BROS. 

CO.     (No.  8398.) 

(C!oiirt  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  31,  1917.     On  Rehearing, 

Feb.  14,  1918.) 

(Syllabus  by  the  Court.) 

1.  Gabnishment  ^=>55— Judgment— Statute. 

The  court  did  not  err  in  reuderiDg  judg- 
ment in  favor  of  the  plaintiff  against  the  South- 
em  Railway  Company  in  the  gnrnisiiinent  cose. 

On  Rehearing. 
(Additional  Syllabus  by  Editoi'ial  Staff.) 

2.  Gabbiebs  €=>70--Con8ignment  of  Goods 
TO  Obueb  —  Retention  of  Title  — Con veb- 

SION. 

A  shipper  by  coDsigning  goods  to  his  own 
order  with  draft  attached  to  bill  of  lading  indi- 
cates an  unequivocal  intention  to  retain  title 
thereto  until  the  draft  ia  paid. 

Error  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Suit  by  the  Hodgson  Bros.  Company 
against  the  Harris  Bros.  Grain  Company, 
with  attachment  and  garnishment  against 
the  Southern  Railway  Company.  Judgment 
for  plaintiff  against  defendant,  and  judg- 
ment against  the  garnishee  for  the  same 
amount,  and  the  garnishee  brings  error.  Af- 
firmed. 

Blanton  Fortson,  of  Athens,  for  plaintiff 
in  error.  Wolver  M.  Smith  and  Cobb,  Er- 
wln  &  Rucker,  all  of  Athens,  for  defendant 
in  error. 

BLOODWORTH,  J.  Hodgson  Bros.  Com- 
pany brought  suit  against  Harris  Broa 
Grain  Company,  a  nonresident  of  this  state, 
by  attachment  and  garnishment;  the  sum- 
mons of  garnishment  being  served  upon 
Southern  Railway  Company  July  14,  1915. 
On  May  19,  1916,  the  plaintiff  obtained  judg- 
ment on  the  said  attachment  against  Harris 
Bros.  Grain  Company  for  $175  principal  and 
cost  of  suit,  and  a  judgment  against  the 
Southern  Railway  Company  for  the  same 
amount  on  the  garnishment.  In  its  answer 
to  the  summons  of  garnishment  the  South- 
em  Railway  Company  denied  being  indebted 
to  the  defendant,  and  the  matter  was  sub- 
mitted to  the  trial  judge,  acting  as  both 
court  and  jury.  The  facts  may  be  briefly 
outlined  as  follows: 


In  June  1915,  the  Ft.  Worth  &  Rio  Grande 
Railway.  Company  received,  from  Harris 
Bros.  Grain  Company  at  Rochelle,  Tex.,  cer- 
tain sacl(s  of  oats,  which,  as  shown  by  the 
bill  of  exceptions,  w^ere  consigned  to  Harris 
Bros.  Grain  Company,  Greenville,  S.  C,  but 
which  the  gamishee*s  amended  answer  states 
were  consigned  to  the  Acme  Feed  Company, 
Greenville,  S.  C,  with  instruction  from  the 
shipper  to  notify  Hodgson  Bros.  Company  at 
Athens,  Ga.,  upon  the  arrival  of  the  car  at 
Greenville,  S.  C.  A  bill  of  lading  was  issued 
with  draft  attached,  drawn  by  Harris  Bros. 
Grain  Company,  for  $559.30,  with  instruction 
that  the  amount  of  the  paid  freight  bill  was 
to  be  deducted  from  this  amount  and  accept- 
ed as  cash.  This  shipment  of  oats  was  re- 
ceived by  the  Southern  Railway  Company 
from  its  connecting  carrier,  and  by  it  trans- 
ported to  Greenville,  S.  C,  where  the  oats 
arrived  on  or  about  July  10,  1915.  Mean- 
while the  invoice  covering  the  shipment  had 
been  transferred  by  Hodgson  Bros.  Company 
to  the  Acme  Feed  Company,  of  Greenville,  S. 
C,  and,  upon  the  order  of  Hodgson  Bros. 
Company,  Harris  Bros.  Grain  Company  hav- 
ing notified  the  Southern  Railway  Company 
on  June  15,  1915,  that  the  car  of  oats  was  for 
Hodgson  Bros.  Company,  of  Athens,  Ga.,  it 
was  delivered  by  the  railway  company  to  the 
Acme  Feed  Company  on  July  10,  1915,  on 
payment  by  that  company  to  the  railway 
company  of  $559.30,  $240.40  of  which  was  the 
freight  charges  to  which  the  railway  com- 
pany was  entitled,  thus  leaving  a  balance  in 
the  hands  of  the  railway  company  of  $318.90. 
After  the  car  of  oats  had  been  delivered  as 
stated  above,  the  Southern  Railway  Com- 
pany received,  on  or  about  July  16,  1915,  an 
order  from  Harris  Bros.  Grain  Company, 
dated  July  14,  1915,  Instructing  the  railway 
company  to  deliver  the  car  of  oats  to  A.  M. 
Hayes,  of  Greenville,  S.  C,  but  at  that  time 
the  car  had  already  been  delivered  to  the 
Acme  Feed  Company  as  stated  above. 

After  the  summons  of  garnishment  waa 
served  on  July  14,  1915,  on  the  Southern 
Railway  Company,  the  defendant  Harris 
Bros.  Grain  Company,  brought  suit  against 
the  initial  carrier,  the  Ft.  Worth  &  Rio 
Grande  Railway  Company,  and  the  Southern 
Railway  Company,  in  the  county  court  ot 
Dallas  county,  Tex.,  on  account  of  the  al- 
leged wrongful  delivery  of  this  car  of  oats, 
and  on  February  17,  1916,  a  judgment  was 
obtained  against  the  Ft.  Worth  &  Rio  Grande 
Railway  Company  for  $399.10;  the  Southern 
Railway  Company's  plea  of  privilege  having 
been  sustained  by  the  Texas  court,  and  the 
suit  as  to  it  having  been  dismissed.  The 
judge  having  found  against  the  garnishee, 
the  Southern  Railway  Company,  it  made  a 
motion  for  a  new  trial,  upon  the  overruling 
of  which  it  excepted. 

[1]  We  hold  that  the  court  properly  gave 
Hodgson  Bros.  Company  Judgment  against  the 
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Southern  Railway  Company  In  the  garnish- 
ment proceedings.    Civ.  Code  1910,  S  5124. 
Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

On  Rehearing. 

BLOODWORTH,  J.  The  decision  In  this 
case  is  right  both  in  law  and  good  morals. 
The  amended  .mswer  of  the  Southern  Rail- 
way Company  Is  In  part  as  follows: 

"(?)  That  the  car  of  oats  was  received  by 
your  respondent^  Southern  Railway  Company, 
from  its  connectmg  carrier,  and  by  it  transport- 
ed to  Greenville,  S.  C,  on  or  about  the  10th  day 
of  July,  1915.  The  Acme  Feed  Company  held 
the  invoice  from  Hodgson  Bros.,  Athens.  Ga., 
dated  June  15th,  for  the  amount  of  $550.30, 
and  upon  the  arrival  of  tlie  car  it  was  deliver- 
ed to  the  Acme  Feed  Company  upon  their  pay- 
ing your  respondent  $559,30,  which,  less  the 
freight  charges  of  $240.40,  leaves  $318.90  in 
the  hands  of  your  respondent. 

"(3)  Your  respondent  avers  that  this  car  of 
oats  was  delivered  to  the  Acme  Feed  Company 
upon  the  order  of  Hodgson  Bros.  Company,  Ath- 
ens, Ga.,  the  consignee,  and  upon  the  order  of 
Harris  Bros.  Grain  Company,  the  consignor. 

"(4)  Your  respondent  further  avers  that  aft- 
er the  car  of  oats  had  been  delivered,  as  above 
set  forth,  and  on  or  about  July  10,  1915,  your 
respondent  received  another  order  from  the 
Harris  Bros.  Grain  Company  at  McKinney, 
Tex.,  dated  July  14,  1915,  instructing  your  re- 
spondent to  deliver  the  said  car  of  oats  to  one 
A,  M.  Hayes,  of  Greenville,  S.  C,  but  at  this 
time  the  car  had  already  been  delivered  to  the 
Acme  Feed  Company  upon  the  instructions 
above  outlined." 

Note  that  this  answer  shows  that  at  the 
time  the  summons  of  garnishment  was  served 
upon  the  Southern  Railway  Company  It  had 
In  Its  hands  $318.90,  the  net  proceeds  of  a 
car  of  oats  which  had  been  sold  by  Harris 
Bros.  Grain  Company,  and  upon  their  order 
delivered  to  the  Acme  Feed  Company;  the 
sale  was  complete  In  all  Its  essentials  and 
prior  to  the  sale  no  person,  firm,  or  corpora- 
tion otlier  than  Harris  Bros.  Grain  Company 
liad  or  claimed  any  title,  right,  or  interest  In 
the  oats,  and  the  sale  passed  the  title  there- 
to into  the  Acme  Feed  Company.  The  fact 
that  Harris  Bros.  Grain  Company,  after  Hodg- 
son Bros.  Company  had  held  up  this  mon- 
ey by  garnishment,  filed  a  suit  against  the 
Ft.  Worth  &  Rio  Grande  Railway  Company, 
the  Initial  carrier,  cannot  deprive  Harris 
Bros.  Grain  Company  of  the  ownership  of  the 
fund.  Can  It  be  said  that  under  the  circum- 
stances, as  shown  by  the  above  statement  of 
facts  and  the  answer  of  the  Southern  Rail- 
way Company,  there  was  any  conversion  of 
the  goods  by  the  railway  company?  It  will 
be  noted  that  the  Southern  Railway  Com- 
I)any,  In  Its  answer,  says: 

"Your  respondent  avers  that  this  car  of  oats 
was  delivered  to  the  Acme  Feed  Company  up- 
on the  order  of  Hodgson  Bros.  Company.  Ath- 
ens, Ga.,  the  consignee,  and  upon  the  order  of 
Harris  Bros.  Grain  Company,  the  consignor." 

If  this  car  of  oats  was  delivered  to  the 
consignee  upon  the  order  of  the  consignor,  the 
full  purchase  price  paid,  and  no  transfer  or 


assignment  of  the  bill  of  lading  shown,  can 
the  consignor  complain?  If  the  Southern 
Railway  Company  had  remitted  the  net  pro- 
ceeds of  the  car.  of  oats  to  Harris  Bros.  Grain 
Company  could  they  have  complained?  And 
can  It  make  any  difference  that  a  portion  of 
the  fund  went  to  the  payment  of  a  Judgment 
debt  against  Harris  Bros.  Grain  Company? 
[2]  We  recognize  the  general  principle  that: 

"A  shipper,  bjr  consigning  goods  to  his  own 
order  and  attaching  to  the  bill  of  lading  a  draft 
for  the  price  ot  the  goods,  indicates  an  unequiv- 
ocal intention  to  retain  title  to  them  until  his 
draft  is  paid." 

And  that: 

**Any  distinct  act  of  dominion,  InconsisteDt 
with  the  owner's  right,  wrongfully  exercised 
over  his  property  by  another,  may  amount  to  a 
conversion,  whether  the  wrongdoer  exercised 
such  dominion  for  his  own  use  or  for  the  use  of 
a  third  person." 

However,  in  the  Instant  case  the  Southern 
Railway  Company  has  not  wrongfully  exer- 
cised any  act  of  dominion  over  the  property 
of  Harris  Bros.  Grain  Company,  but  It  sim- 
ply carried  out  Its  orders,  and,  upon  the  pay- 
ment of  the  purchase  price,  delivered  the  oats 
to  the  person  to  whom  they  were  consigned 
and  to  whom  it  was  otherwise*  ordered  to  de- 
liver them.  \Vhat  became  of  the  bill  of  lading 
Is  not  shown  by  the  evidence.  In  the  cases 
cited  by  the  plaintiff  In  error  the  goods  were 
delivered  without  the  knowledge  or  consent 
of  the  shipper;  there  ,was  'loss  of  goods 
by  wrong  delivery,  negligently  made  by  the 
carrier."  Of  course,  In  such  cases,  there  was 
a  conversion.  In  this  case  the  plaintiff  in  er- 
ror Insists  that  there  was  a  conversion  be- 
cause the  oats  were  not  delivered  in  accord- 
ance with  Instructions  of  the  letter  of  Har- 
ris Bros.  Grain  Company  to  the  Southern 
Railway  Company  on  July  16th.  This  posi- 
tion Is  untenable.  The  oats  at  that  time  had 
already  been  delivered  to  the  Acme  Feed 
Company,  as  shown  by  the  fourth  para- 
graph of  the  amended  answer  copied  above. 
If  the  railway  company  would  have  the  right 
to  deliver  the  oats  to  Hayes,  a  third  person, 
on  "another  order  from  the  Harris  Bros. 
Grain  Company,"  without  additional  transfer, 
assignment,  or  Indorsement  of  the  bill  of  lad- 
ing, a  fortiori,  they  had  the  right  to  deliver 
them,  by  similar  instructions,  to  the  party 
to  whom  they  were  consigned.  Should  Har- 
ris Bros.  Grain  Company  require  payment  of 
the  entire  amount  of  their  judgment,  they 
would  thus  twice  receive  pay  for  the  car  of 
oats.  As  before  stated,  there  Is  not  a  word 
of  evidence  in  the  record  to  show  what  be- 
came of  the  bill  of  lading,  but,  granting  that 
Harris  Bros.  Grain  Company  Is  the  lawful 
holder  thereof,  it  occurs  to  us  that  had  the 
Texas  court  had  before  It  all  the  facts,  the 
judgment  against  the  Initial  carrier  would 
not  have  been  rendered,  because  the  '"Car- 
mack  Amendment"  to  the  Interstate  Com- 
merce Law  provides  that  In  Interstate  trans- 
portation of  property  the  lawful  holder  of  the 
bill  of  lading  shall  be  entitled  to  recover  for 
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the  ''foil  actual  loss,  damage,  or  injury/'  and 
the  facts  in  this  case  show  that  Harris  Bros. 
Grain  Company  sustained  no  "loss,  damage, 
or  injury"  by  reason  of  any  act  of  either  of 
the  carriers  inyolved.  However,  this  ques- 
tion is  foreclosed  by  the  judgment  of  the 
Texas  court 

But  apart  from  what  is  said  just  above, 
Hodgson  Bros.  Company  should  not  suffer 
by  reason  of  the  fact  that  such  judgment 
was  rendered.  The  money  from  the  sale  of 
the  oats  was  seized  by  'judicial  process.  In 
Wells  Fargo  &  Co.  Express  v.  Ford,  238  U, 
S.  503,  35  Sup.  Ct.  Sai,  59  U  Ed.  1431,  the 
first  headnote  is  as  follows: 

"The  carrier  cannot  be  held  responsible  for 
goods  taken  from  its  custody  by  valid  legal 
process  provided  it  gives  the  owner  prompt  no- 
tice of  toe  suit  so  that  he  may  have  an  oppor- 
tunity to  protect  his  interest." 

And  Mr.  Justice  Lamar,  speaking  for  the 

court,  said  (238  U.  S.  506,  35  Sup.  Ot.  865, 

39  L.  Ed.  1431): 

"If  the  carrier  gives  such  notice  and  the  con- 
signor fails  to  appear,  or  fails  in  his  defense, 
and  the  property  is  seized,  held,  or  sold  under 
judicial  process,  the  carrier,  cannot  thereafter 
be  held  responsible  for  yielding  to  what  must 
then  be  treated  as  vis  major." 

In  Merz  v.  Chicago  &  Northwestern  Ry. 

Co.,  86  Minn.  34,  90  N.  W.  7,  is  the  foUowing 

headnote: 

"It  is  a  sufficient  defense  in  an  action  for  con- 
version brought  against  a  common  carrier  to 
prove  that  there  has  been  a  seizure  of  the  prop- 
erty under  legal  process,  but  the  burden  of  proof 
is  upon  such  carrier  to  show  that  the  process 
was  regular  and  valid  upon  its  face.  It  is  the 
daty  also  of  the  carrier,  m  case  of  a  seizure  un- 
der process,  to  notify  the  shipper  promptly  of 
the  pendency  of  the  legal  proceedings  in  order 
to  enable  him  to  make  a  proper  defense.  If 
this  notice  is  promptly  and  properly  given,  an 
action  for  conversion  will  not  he.  for  the  car^ 
rier  has  a  right  to  presume  that  tne  party  noti- 
fied will  attend  to  his  property  and  protect  it  in 
the  suit" 

See,  also,  Ohio  &  Mississippi  Ry.  Co.  v. 
Yohe,  51  Ind.  181»  19  Am.  Rep.  727;  Bliven 
V.  Hudson  River  R.  Co.,  36  N.  Y.  403. 

In  this  case  it  can  make  no  difference  that 
the  proceeds  of  the  sale  of  the  oats,  and  not 
the  oats  themselves,  were  seized.  If  the 
Southern  Railway  Company  failed  to  give 
the  proper  notice  of  the  garnishment  suit  to 
Harris  Bros.  Orain  Company,  and  because 
of  that  failure  they  had  no  opportunity  to 
appear  and  protect  their  rights  (if  any  they 
had)  under  the  garnishment  proceedings,  and 
by  reason  of  this  failure  to  give  notice  they 
had  the  right  to  proceed  against  the  initial 
carrier  and  did  obtain  Judgment  against  it, 
and  the  Southern  Railway  Company  is  re- 
quired to  pay  the  same,  it  will  be  paying 
for  its  own  negligence,  and  Hodgson  Bros. 
Company  should  not  suffer  therefor.  The 
fact  that  Harris  Bros.  Grain  Company  would 
have  no  legal  claim  to  the  part  of  the  pro- 
ceeds of  the  sale  of  the  oats  which  was 
awarded  Hodgson  Bros.  Company  but  em- 
phasizes what  is  said  at  the  beginning  of 


this   statement — that  the  judgment  of  the 
court  in  this  case  is  right 
Judgment  adhered  to. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(SL  Oa.  App.  774) 

BLACKSTOCK,  HALE  &  MORGAN  v. 

PHILLIPS-nJONES  CO.,  Inc. 

(No.  8491.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  19,  1918.) 

(SyllabiM  hy  the  Court.} 

1.  Ruling  on  Demxtbbers. 

The  court  did  not  err  in  its  ruling  on  the 
demurrer  to  the  original  petition,  nor  in  over- 
ruling the  demurrer  to  the  petition  as  amended. 

2.  Contract  fob  Sale  of  Goods— Statute  of 
Frauds. 

The  record  shoT^s  that,  at  the  time  the  de- 
fendants attempted  to  countermand  the  order, 
there  had  been  such  part  performance  of  the 
'contract  as  to  take  it  out  of  the  operation  of 
the  statute  of  frauds. 

3.  Admissibility  pF  Evidence. 

The  testimony  of  D.  F.  Phillips  was  not  in- 
admissible for  the  reasons  urged. 

4.  Otheb  Alleged  Ebbobs. 

The  other  alleged  errors  are  not  such  as 
are  likely  to  recur  when  the  case  is  retried. 

5.  Sales  ^^9369— icemedies  of  SelleBt-Stat- 

UTE. 

Under  the  facts  of  the  instant  case  the  rem- 
edy of  the  seller  is  by  a  suit  for  breach  of  con- 
tract, or  by  pursuing  one  of  the  statutory  rem- 
edies pointed  out  in  Civ.  Code  1910,  i  4131. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Suit  by  the  Phillips-Jones  Company,  Incor- 
porated, against  Blackstock,  Hale  &  Mor- 
gan. Judgment  for  plaintiff,  motion  for  new 
trial  overruled,  and  defendant  brings  error. 
Reversed. 

Jos.  W.  &  Jno.  D.  Humphries,  of  Atlanta, 
for  plaintiff  in  error.  Mayson  &  Johnson,  of 
Atlanta,  for  defendant  in  error. 

BLOOD  WORTH,  J.  [1-4]  Only  the  ruling 
stated  in  the  fifth  headnote  needs  any  elab- 
oration. 

[5]  This  was  a  suit  on  account  for  the 
price  of  certain  shirts  sold  by  the  plaintiff, 
Phillips-Jones  Company,  to  the  defendant, 
Blackstock,  Hale  &  Morgan.  The  plaintiff  al- 
leged, in  paragraph  9  of  the  petition,  that 
the  defendants  refused  to  accept  the  gooda 
and  that  they  *'stored  same  as  the  property 
of  defendants,  and  same  are  now  stored  as 
the  property  of  defendants,  and  petitioners 
bring  this  suit  and  pray  Judgment  for  the 
purchase  price,  with  the  interest,"  etc.  The 
plea  answering  this  paragraph  put  the  plain- 
tiff on  proof  of  the  allegation  that  it  had 
stored  the  goods  for  the  defendants.  There 
was,  however,  no  evidence  to  sustain  this  al- 
legation that  the  property  had  been  stored 
for  the  defendants.  It  is  undisputed  that 
(as  shown  by  the  testimony  of  Phillips,  a  di- 
rector and  the  general  manager  of  the  plain- 
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tiff)  tbe  defendants  countermanded  the  order 
for  the  shirts  several  months  prior  to  the  de- 
livery to  the  carrier.  Phillips  admitted  re- 
ceiving a  letter  from  the  defendants  on  Octo- 
ber 24,  1913,  canceling  the  order,  and  a  let- 
ter from  them  on  November  28,  1913,  again 
canceling  the  order,  and  notifying  the  plain- 
tiff that  they  would  not  accept  the  goods. 
The  goods  were  delivered  to  the  carrier,  as 
alleged  in  the  petition,  on  April  30,  1914. 

Under  the  facts  of  the  case  the  remedy 
of  the  seller  was  by  a  suit  for  breach  of  con- 
tract, or  by  pursuing  one  of  the  statutory 
remedies  pointed  out  in  Civil  Code  1910,  § 
4131. 

As  was  said  in  Oklahoma  Vinegar  Co.  v. 

Carter  &  Ford,  116  Ga.  140,  42  S.  E.  378,  59 

U  R.  A.  122,  94  Am.  St.  Rep.  112 : 

*'The  notice  indicated  above  [countermand  of 
the  order  for  shipment],  under  the  common  law, 
operates  as  a  breach  of  the  contract  by  the  ven- 
dee, and  in  such  a  case  the  remedy  of  the  ven- 
dor is  in  an  action-  to  recover  damages  for  such 
breach.  Under  the  statute,  the  vendor,  after 
the  purchaser  refuses  to  take  and  pay  for  the 
goods,  may  in  -an  action  recover  tne  price  of 
the  goods,  where  it  appears  that,  after  default 
of  the  purchaser,  he  stored  and  retained  them 
for  sucn  purchaser.  Under  the  evidence  the 
statutory  remedy  was  not  available  to  the  plain- 
tiff in  the  present  case,  and  his  only  remedy 
was  a  suit  to  recover  damages  for  a  breach  of 
the  contract.  His  action,  as  brought  to  recov- 
er the  contract  price  of  tbe  goods,  was  not  main- 
tainable." 

The  Supreme  Court  said  in  that  case : 

''It  must  be  ruled,  from  a  consideration  of 
the  numerous  cases  cited  above  and  the  rule 
therein  enunciated,  which  seems  to  be  founded 
both  in  reason  and  justice,  that  a  notice  from 
the  buyer  of  goods,  such  as  appears  in  this 
case,  operates  as  a  breach  of  the  contract;  and 
without  attempting  to  harmonize  the  numerous 
cases  arising  in  other  jurisdictions  as  to  the 
remedy  which  the  law  affords  to  the  seller  under 
such  circumstances,  we  can  reach  such  conclu- 
sion also  on  the  law  contained  in  our  Civil  Code 
[of  1895],  §  3551  rCivil  Code  of  1910,  $  4131], 
which  prescribes  that  where  tbe  purchaser  re- 
fuses to  take  and  pay  for  goods  bought,  'the 
seller  may  retain  them  and  recover  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket price  at  the  time  and  place  for  delivery ;  or 
he  may  sell  the  property,  acting  for  this  pur- 
pose as  the  agent  of  the  vendee,  and  recover  the 
difference  between  the  contract  price  and  the 
price  on  resale;  or  he  may  store  or  retain  the 
property  for  the  vendee  and  sue  him  for  the 
ontire  price.*  While  under  this  last  iprovision 
the  seller  might  have  stored  and  retained  the 
property  for  the  buyers  after  notice  by  the 
buyers  that  they  would  not  receive  the  goods, 
it  is  sufficient  to  say  that  it  did  not  do  so,  but 
without  so  doin^  sought  to  recover  the  price 
agreed  on.  Had  it  done  so  it  might  have  brought 
an  action  against  the  buyers  for  the  entire  price 
of  the  goods.  On  the  contrary,  instead  of  stor- 
ing ana  retaining  the  goods  after  the  notice,  it 
delivered  them  to  the  carrier,  doubtless  under 
the  well-recognized  general  rule  that,  in  ordi- 
nary transactions  of  bargain  and  sale  of  goods, 
a  delivery  to  the  carrier  is  a  delivery  to  the 
seller.  It  may  be  that  the  provisions  of  this 
section  of  our  Code  do,  to  some  extent  at  least, 
modify  the  rule  found  in  some  of  the  authori- 
ties above  cited ;  but  under  its  plain  provisions, 
the  remedy  of  the  seller  in  this  case  was  not 
to  sue  for  the  price  of  the  goods,  but  it  was  re- 
mitted to  its  action  for  a  breach  of  the  con- 
tract." 


See,  also,  to  the  same  effect,  Rounsavllle  & 
Bro.  V.  Leonard  Mfg.  Co.,  127  Ga,  735  (4), 
742,  56  S.  E.  1030;  Robson  &  Evans  v.  Halo 
&  Sons,  139  Ga.  753-755,  78  S.  E.  177 ;  Bridg- 
es &  Murphy/  v.  McFarland,  143  Ga.  681  (1), 
5&3,  85  S.  E.  850;  Carolina  Cement  Co.  v. 
Columbia  Co.,  3  Ga-  App.  486,  60  S.  E.  279; 
Black  Co.  v.  Kaplan,  9  Ga.  App.  811,  72  S. 
E.  303 ;  Linder  v.  Cole  Bros.  Lightning  Rod 
Co.,  10  Ga.  App.  102,  72  S.  E.  719;  Ga.  Ag- 
ricultural Works  v.  Price,  11  Ga.  App.  82, 
74  S.  E.  718;  Southern  Flour  Co.  v.  St.  Louis 
Grain  Co.,  11  Ga.  App.  403,  75  S.  E.  439; 
American  Mfg.  Co.  v.  Champion  Mfg.  Co.,  13 
Ga.  App.  555,  79  S.  E.  485. 

The  suit  in  the  instant  case  was  for  the 
price  of  the  goods,  not  for  breach  of  con- 
tract, and  the  plaintiff  apparently  recogniz- 
ed the  necessity  of  alleging,  in  order  to 
maintain  the  action,  that  it  had  stored  the 
goods  for  the  vendees,  but  there  was  no  ev- 
idence whatever  to  sustain  this  allegation, 
and  therefore  the  case  was  not  proved  as 
laid.  For  this  reason  alone  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(21  Oa.  App.  798) 

STAMPER  V.  STATE.    (No.  9432.) 

(Court  of  Appeals  of  Georgia,  Division  No.  % 

March  6,  1918.) 

(8yllahu9  by  the  Court,) 

1,  Cbiminal    Law^=>916  —  Discretion     or 
Tbial  Coubt— IRefusal  of  Continuance. 

It  appearing  that  after  the  defendant  had 
been  arrested  and  bound  over  and  had  given 
bond  for  his  appearance  at  the  term  of  the  su- 
perior court  at  which  the  indictment  was  found, 
he  bad  ample  time  to  have  his  witnesses  sum- 
moned and  to  prepare  for  trial,  the  trial  judge 
did  not  abuse  his  discretion  in  refusing  to  grant 
the  continuance. 

2.  Adultery  and   Fornication— SurFiciEw- 
CY  OF  Evidence. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  D.  A.  R.  Crum,  Judge. 

Jack  Stamper  wa8  convicted  of  fornication 
and  adultery,  his  motion  for  new  trial  was 
overruled,  and  he  brings  error.    Affirmed. 

Stamper  was  indicted  for  the  offense  of 
fornication  and  adultery,  and  was  convicted* 
He  made  a  motion  for  a  new  trial  upon  the 
general  grounds,  and  also  upon  the  ground 
that  the  court  erred  in  overruling  his  motion 
for  a  continuance,  in  which  he  set  up  that 
he  had  just  been  arrested  and  brought  into 
court  and  that  he  had  not  time  to  get  his  wit- 
nesses and  had  not  had  time  to  consult  his 
lawyer  about  the  case  against  him;  that  he 
wanted  Mrs.  Barnes  as  a  witness,  and  expect- 
ed to  show  by  her  that  he  did  not  commit 
adultery  with  her;  that  he  also  wanted  But- 
terworth  as  a  witness,  and  expected  to  show 
by  Butterworth  that  he  (the  accused)  had  not 
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been  away  from  the  tent  long  enough  to  have 
gone  to  the  place  where  the  state* s  witnesses 
would  testify  that  he  had  gone;  that  he  also 
wanted  Graham  as  a  witness,  and  expected 
to  show  by  Graham  that  he  (the  accused) 
did  not  go  to  the  Ocilla  Southern  Railroad, 
where  the  otfense  of  said  adultery  was  said 
to  have  been  committed;  that  he  had  not 
had  the  witnesses  subpoenaed,  because  he 
had  not  had  time ;  that  he  was  committed  to 
tliis  court  under  bail  by  Justice  Luke,  that 
the  defendant's  attorney  had  not  had  time 
to  confer  with  him  since  the  indictment  was 
returned,  which  was  late  the  afternoon  be- 
fore or  early  in  the  morning  of  that  day; 
that  this  was  the  first  the  attorney  knew  of 
the  indictment,  and  he  was  not  prepared  to 
try  the  case  at  that  time,  but  would  be  ready 
for  trial  on  the  following  morning;  that  the 
attorney  had  been  engaged  on  cases  in  court, 
and  had  not  had  time  to  prepare  this  case, 
as  the  bill  of  indictment  had  just  been  re- 
turned, and  the  defendant  had  Just  been 
brought  into  the  courtroom.  In  a  note  ap- 
pended to  the  motion  the  court  stated  that  it 
appeared,  on  the  showing  for  a  postpone- 
ment that  the  defendant  had  been  bound 
over  to  that  term  of  the  court  on  the  same 
charge  as  that  upon  which  he  was  indicted, 
that  none  of  the  witnesses  referred  to  by 
the  defendant  had  been  subpoenaed,  and  that 
the  court  sent  an  automobile  for  Mrs. 
Barnes,  the  material  witness,  and  that  she 
reached  the  court  and  testified  for  the  de- 
fendant on  the  trial.  The  court  overruled 
the  motion  for  a  new  trial,  and  the  defend- 
ant excepted. 

F.  M.  Powers  and  Jas.  H.  Dodgen,  both  of 
Fitzgerald,  for  plaintiff  in  error.  J.  C  Wall, 
Sol.  Gen.,  and  Jesse  Grantham,  both  of 
Fitzgerald,  for  the  State. 

HARWELL^  J.  (after  stating  the  facts 
as  above).  [1]  The  court,  as  the  record 
shows,  sent  for  Mrs.  Barnes,  the  woman  with 
whom  the  defendant  is  alleged  to  have  had 
sexual  intercourse,  and  she  testified  in  his 
behalf,  so  that  the  motion  for  a  continuance 
on  the  ground  of  her  absence  need  not  be 
considered.  Now  as  to  the  motion  to  con- 
tinue in  order  that  the  defendant  might 
subpoena  the  other  two  witnesses.  Butter- 
worth  and  Graham,  and  in  order  that  his  at- 
torney might  have  further  time  for  prepara- 
tion to  try  his  case;  it  appeared  on  the 
showing  that  the  defendant  had  been  tried 
and  bound  over  to  that  term  of  the  court 
(the  term  at  which  he  was  tried)  by  Justice 
Luke,  under  bail,  on  the  same  charge  as  that 
upon  which  the  Indictment  was  found,  and 
that  none  of  the  witnesses  upon  whose  ab- 
sence the  showing  for  a  continuance  was 
made  had  been  subpoenaed  by  the  defendant. 
The  commitment  by  Justice  Luke  evidently 
refers  to  the  preliminary  trial  before  the 
justice  of  the  peace.     It  does  not  appear 


when  the  commitment  trial  was  had,  but  it 
does  appear  that  the  alleged  offense  took 
place  on  August  5,  1917,  and  that  the  de- 
fendant was  arrested  that  night,  and  that 
the  final  trial  in  the  superior  court  took 
place  on  August  29,  1917,  so  that  the  de- 
fendant evidently  had  ample  time  to  sub- 
poena his  witnesses,  employ  a  lawyer,  and 
prepare  for  trial.  ' 

"While  ample  time  to  prepare  for  trial  should 
be  allowed  to  one  accused  of  crime,  it  is  the 
duty  of  a  defendant,  who  has  given  bond  for 
his  appearance  at  a  specified  term  of  the  city 
court,  to  employ  counsel  and  take  any  other 
steps  essential  to  his  defense,  in  advance  of  the 
term  of  court  at  which  he  is  bound  to  appear; 
and  a  motjion  for  continuance  by  one  who  had 
waited  until  the  case  has  been  sounded  for  trial 
to  employ  his  counsel,  although  he  was  previ- 
ously under  bond  to  appear  at  the  court,  was 
properly  overruled."  Walker  v.  State,  11  Ga. 
App.  251,  74  S.  E.  1100  (1) ;  Renfroe  v.  State, 
8  Ga.  App.  676,  70  S.  E.  70(1);  Grusin  v. 
State,  10  Ga.  App.  149,  75  S.  E.  350(1);  Shiv- 
ers V.  State,  53  Ga.  149(1) ;  Lewis  v.  State,  89 
Ga.  80.S,  15  S.  E.  772 :  .Tones  v.  State.  115  Oa. 
814,  42  S.  B.  271  (2) ;  Fitzgerald  v.  State,  126 
Ga.  556,  55  S.  E.  482(1). 

Under  the  facts  appearing  in  the  instant 
case,  the  trial  judge  did  not  abuse  his  dis- 
cretion in  refusing  to  grant  a  continuance. 

[2]  The  verdict  was  amply  authorized  by 
the  evidence,  and  the  court  did  not  err  In 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(21  Oa.  App.  7S7) 

ALEXANDER  v.  CITY  OF  ATLANTA. 

(N».  8653.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  7,  1918.     Rehearmg  Denied 

Feb.  27,  1918.) 

(SyUaUts  J)y  the  Court.) 

1.  Grounds  of  Motion  fob  New  Tbial. 

The  special  gr6unds  of  the  motion  for  a  new 
trial,  complaining  of  the  admission  and  rejec- 
tion of  evidence,  are  without  merit 

2.  Execution  ^t=>168  —  Affidavit  of  Iixe- 

GALITT— BUBDEN  OF  PbOOF— DiBECTBD   VeB- 
DICT. 

The  burden  was  upon  the  defendant  to  sus- 
tain all  the  essential  allegations  in  his  affidavit 
of  illegality;  and,  the  evidence  being  insuffi- 
cient to  show  that  the  execution  was  proceed- 
ing illegally,  a  verdict  against  him  was  demand- 
ed, and  the  court  did  not  err  in  so  directing. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  the  City  of  Atlanta  against  J. 
W.  Alexander.  Judgment  for  plaintiff  on 
a  directed  verdict,  and  defendant  brings  er- 
ror.   Affirmed. 

R.  B.  Blackburn,  of  Atlanta,  for  plaiotifl 
in  error.  J.  L.  Mayson  and  S.  D.  Hewlett, 
both  of  Atlanta,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 
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(21  Oa.  App.  777) 

DRISKAL  ▼.  MUTUAL  BENEFIT  LIFE 
INS.  00.     (No.  8617.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  19,  1918.) 

(Syllabus  by  the  Court.) 

Judgment  <s=»572(2)— Res  Adjudicata— Dis- 
missal ON  Special  Demubreb. 
A  majority  of  the  oourt  is  of  the  opinion 
that  the  record  in  this  case  and  the  opinion  of 
the  Supreme  Court  when  the  original  case  be- 
tween these  parties  was  before  it  (144  Ga.  534. 
87  S.  E.  668)  show  that  the  original  petition 
filed  by  the  plaintiff  was  dismissed  on  special 
demurrer,  and  therefore  that  the  merits  of  the 
case  have  never  been  passed  upon,  and  the  court 
below,  trying  the  case  without  the  intervention 
of  a  jury,  erred  in  sustaining  the  plea  of  res  ad- 
judicata and  dismissing  the  petition.  Papworth 
V.  City  of  l^^tzgerald.  Ill  Ga.  54,  36  S.  E.  311 
(1).    The  writer  is  in  doubt,  but  concurs. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;   J.  B.  Park,  Judge. 

Action  b^  Ella  Driskal  against  the  Mutual 
Benefit  Life  Insurance  Company.  Petition 
dismissed,  and  plaintiff  brings  error.  Re- 
versed. 

Sibley  &  Sibley,  of  Milledgeville,  for  plain- 
tiff  in  error.  Brewster,  Howell  &  Heyman, 
of  Atlanta,  for  defendant  in  error. 

BLOODWORTH,   J.     Judgment   reversed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(21  Oa.  App.  778) 

DAVIS  v.  PEAGLER.    (No.  8677.) 

(Court  of  Appeals  of  Geofgia.     Feb.  27,  3918.) 

(Byllabus  by  the  Court.) 

1.  Execution  €=»323— Sale— Lien  on  Pbo- 

CEED& 

Where  property  levied  on  is  sold  in  accord- 
ance with  the  provisions  of  the  Civil  Code  of 
1910,  §  6068,  et  seq.,  regulating  the  sale  of  per- 
sonal property  of  a  perishable  nature,  the  sale 
divests  all  liens  on  the  property  sold,  and  the 
liens  so  divested  attach  to  the  money  raised  by 
the  sale.  Welsh  v.  Lewis,  71  Ga.  387;  Cin- 
cinnati Cordage  &  Paper  Co.  v.  Dodson  Print- 
ers' Supply  Co.,  131  Ga.  516,  62  S.  E.  810. 

2.  Grant  of  First  New  Trial. 

The  court  did  not  err  in  granting  a  first 
new  trial. 

Error  from  Superior  Court,  Taylor  Coun- 
ty;  Geo.  P.  Munro,  Judge. 

Action  between  A.  F.  Davis  and  H.  J:  Peag- 
ler.  Judgment  for  the  former  and  from 
an  order  granting  a  first  new  trial,  he  brings 
error.    Affirmed. 

C.  W.  Foy,  of  Butler,  for  plaintiff  in  error. 
Jule  Felton,  of  Montezuma,  for  defendant  in 
error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.  concur. 


(21  Oa.  App.  792) 

HARRIS  ▼.  STATE.     (No.  9396.) 

(Court  of  Appeals  of  Georgia,  Division  Na  ^ 

March  6,  1918.) 

(Syllabus  by  the  Court.) 

1.  Assault  and  Battery  <@=»67,  95— Resist- 
ance—Question  FOR  Jury. 

While  a  person  may  resist  an  illegal  arrest 
by  an  officer,  ne  may  not  lawfully  use  more  force 
than  is  necessary  to  prevent  the  arrest;  and  in 
a  particular  case  it  is  for  the  jury  to  determine 
whether  the  force  used  to  prevent  the  illegal  ar- 
rest exceeded  what  was  necessary  to  that  end, 
and  in  no  case  is  suc^  a  person  authorized  to 
assault  an  ofiicer  upon  the  mere  statement  of 
the  latter  that  he  has  a  warrant  for  the  former  s 
arrest,  and  that  he  must  consider  himself  under 
arrest.  The  officer  must,  by  some  physical  at- 
tempt, endeavor  to  make  the  unlawful  arrest  be- 
fore the  other  person  can  lawfully  strike  him  or 
otherwise  resist  him  by  the  use  of  physical  force. 

2.  Assault  and  Battery  —  Sufficiency   of 
evidencei. 

Under  the  rulings  in  the  preceding  note,  and 
the  facts  of  this  case,  the  verdict  finding  the 
defendant  guilty  of  assault  and  battery  was 
authorized  by  the  evidence,  and  the  court  did 
not  err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Camden  (^un- 
ty;   J.  P.  Highsmith,  Judge. 

Alice  Harris  was  convicted  of  assault  and 
battery,  her  motion  for  a  new  trial  was  over- 
ruled, and  she  brings  error.    Affirmed. 

Jas.  T.  Vocelle,  of  St  Mary's,  for  plaintiff 
in  error.  Alvin  V.  Sellers,  Sol.  Gen.,  of  Bax- 
ley,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(21  Oa.  App.  786) 
CULP  V.  STATE.     (No.  9373.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

(Syllabus  by  the  Court,) 

1.  Cbihinal  Law  «=>  1129(1)— Review— Oveb- 

BULINO    DEMUBBBB   TO    INDICTMENT^— EXCEP- 
TIONS. 

The  main  bill  of  exceptions  contained  no  as- 
signment of  error  on  the  exceptions  pendente 
lite;  hence  those  exceptions  to  the  overruling 
of  the  demurrer  to  the  indictment  will  not  be 
considered.  Jones  v.  Ragan,  Guardian,  136 
Ga.  653,  71  S.  E.  1098;  Shaw  v.  Jones  New- 
t6n  &  Co^  133  Ga.  446,  66  S.  E.  240 ;  Nicholls 
et  al.  V.  Popwell,  80  Ga.  604,  6  S.  E.  21  (9,  10). 

2.  Labceny    ^=>61  —  Labceny    Fbom     the 
House— Sufficiency  of  Evidence! 

The  defendant  was  convicted  of  larceny  from 
the  house.  The  only  circumstance  against  him 
was  the  fact  that  the  prosecutor  claimed  to 
have  found  a  letter  addressed  to  the  defendant 
in  the  house  from  which  the  cotton  was  alleged 
to  have  been  stolen,  which  letter  the  defendant 
admitted  belonged  to  him.  The  evidence  on  be- 
half of  the  state  being  entirely  circumstantial* 
and  not  being  sufficient,  when  considered  in 
connection  with  the  other  testimony,  to  exclude 
every  reasonable  hypothesis  save  that  of  the 
guilt  of  tlie  accused,  the  verdict  was  not  author- 
ized by  the  evidence,  and  the  trial  judge  erred 
in  overruling  the  motion  for  a  new  trial. 
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Error  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Joe  Gulp  was  convicted  of  larceny  from 
the  house,  and  he  brings  error.    Reversed. 

Roy  D.  Stubbs,  of  Eatonton,  for  plaintiff 
in  error.  Doyle  Campbell,  Sol.  Gen.,  of  Mon- 
ticello,  for  the  State. 

HARWELL,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
ccmcur. 

(21  Oa.  App.  795) 

OLSEN  V.  STATE.     (No.  9413.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

(Sytlahus  hy  the  Court,) 

Cbihinai.  Law  «35>993— Discbetion  of  Trial 
Court— Modification  of  Sentence. 
Where  a  convicted  defendant  has  been  plac- 
ed on  probation  and  his  sentence  so  molded  by 
the  court  as  to  allow  him  to  serve  the  same  out- 
side the  confines  of  the  chain  sang,  jail,  or  oth- 
er place  of  detention,  under  the  supervision  of 
the  court,  and  in  such  manner  and  on  such  con- 
ditions as  the  court  may  see  fit  to  impose,  in  ac- 
cordance with  the  provisions  of  the  act  of  the 
General  Assembly  approved  August  16,  1913 
(Acts  1913,  p.  112 ;  Park's  Pen.  Code,  §§  1081a- 
iOSld) ;  and  thereafter,  but  prior  to  the  expir- 
ation of  the  sentence,  the  probationer  is  brought 
before  the  court  on  the  charge  that  he  has  been 
delinquent  in  observing  the  rules  prescribed  by 
the  court  for  his  conduct,  and  where,  after  due 
examination,  the  court  revokes  its  order  to  the 
probationer  to  serve  the  remainder  of  his  sen- 
tence outside  the  confines  of  the  chain  gang, 
jail,  or  other  place  of  detention,  this  court  will 
npt  interfere  unless  a  manifest  abuse  of  discre- 
tion on  the  part  of  the  lower  court  appears.  In 
such  a  case  the  judge  is  the  trior  of  the  facts 
and  has  a  very  wide  discretion.  No  abuse  of 
the  court*8  discretion  appears  in  the  'instant 
case. 

Error  from  Superior  Court,  Glynn  County; 
J.  P.  Ulghsmlth,  Judge. 

James  Olsen  was  convicted,  and,  from  an 
order  revoking  an  order  to  serve  tbe  sentence 
outside  the  confines  of  the  chain  gang,  he 
brings  error.    Affirmed. 

J.  T.  Colson,  of  Brunswick,  for  plaintiff  in 
error,  Alvin  V.  Sellers,  Sol.  Gen.,  of  Bazley, 
for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BliOOD WORTH  and  HARWELL,  JJ.,  con- 
cur. 


(21  Ga.  App.  795) 

KEY  V.  STATE.     (No.  ^16.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

(Syllabus  &y  the  Court.) 

1.  Criminal  Law  «=>942(1)  --  New  Trial  — 
Newly  Discovered  Evidence  —  Impeach- 
ment. 
The  only  ground  of  the  motion  for  a  new 
trial  other  than  the^  general  grounds  is  based 
upon  aflr^ped  newly  discovered  evidence,  the  only 
effect  of  wMoh  wonld  be  to  impeach  the  chief 
witness    'or   the   state.     "Though    the   witness 


sought  to  be  Impeached  by  newljr  discovered  evi- 
dence was  the  only  witness  against  the  prisoner 
upon  a  vital  point  in  the  case,  if  the  sole  effect 
of  the  evidence  would  be  to  impeach  the  witness 
a  new  trial  will  not  be  granted."  Arwood  v. 
State,  59  Ga.  391(1);  Levining  v.  State,  13 
Ga.  513(1);  Wright  v.  State,  34  Ga.  110(2); 
Jackson  v.  State,  93  Ga.  190,  18  S.  E,  401; 
Haynes  v.  State,  18  Ga.  App.  741(3),  742,  743, 
90  S.  E.  485,  and  cases  cited. 
2.  Verdict— SumciENCY  of  Evidence. 

There  was  ample  evidence  to  support  the 
verdict. 

Error  from  Superior  Conrt,  White  County; 
J.  B.  Jones,  Judge. 

R.  E.  Key  was  charged  with  an  offense, 
and  from  the  verdict  he  brings  error.  Af- 
firmed. 

C.  H.  Edwards  and  T.  F.  Underwood,  both 
of  Cleveland,  for  plaintiff  in  error.  Robt. 
McMillan,  Sol.  Gen.,  of  Clarkesvllle,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL^  J.,  con- 
cur. 


(21  Qa.  App.  789) 

DUNHAM  V.  STATE.     (No,  9395.) 

(Court  jof  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

fSyUabus  by  the  Court.) 

L  Criminal  Law  ^=»196— Plea  or  Fosmeb 
Acquittal— Sufficiency. 
llie  first  indictment  charged  the  defendant 
with  entering  the  store  of  Joseph  Ayoup  on 
Dasher  street  with  intent  to  steal  goods  there- 
from. Tbe  second  indictment  charged  the  de- 
fendant with  entering  tbe  store  of  Joseph 
Eyoup.  situated  at  the  comer  of  Ashley  and 
Valley  streets,  with  intent  to  steal  goods  there- 
from, held,  the  indictments  showing  that  the 
stores,  alleged  to  have  been  entered  were  at  dif- 
ferent places,  the  larcenies  must  necessarily 
have  been  different  transactions,  and  a  pica 
of  autrefois  acquit  to  the  second  indictment, 
based  on  an  acquittal  under  the  first  indictment, 
was  properly  stricken  on  demurrer. 
2.  Larceny  ^=s>61  —  Sufficiency  of  Evi- 
dence. 
Tlie  evidence  amply  authorized  the  verdict, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Lowndes 
County;   W.  E.  Thomas,  Judge. 

Joe  Dunham  was  convicted  of  a  misde- 
meanor, and  he  hrings  error.    Afl^rmed. 

Whitaker  &  Dukes,  of  Valdosta,  for  plain- 
tiff in  error.  Fondren  Mitchell,  Sol.  Gen.,  of 
Thomasville,  for  the  State. 

HARWELL,  J.  Joe  Dunham  was  Indicted 
for  a  misdemeanor,  the  indictment  char^n^ 
that  on  the  24th  of  May,  1917,  he  entered  the 
store  of  one  Joseph  Ayoup,  with  intent  to 
steal  the  goods  of  said  Joeeph  Ayoup  in  the 
said  store.  It  further  alleged  that  the  said 
store  was  on  Dasher  street  in  the  city  of 
Valdosta.  He  was  tried  on  this  indictment 
and  acquitted.  He  was  again  indicted  for  a 
misdemeanor,   the  indictment  charging  that 
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he  did  enter  the  store  of  one  Joseph  Eyoup, 
situated  at  tne  corner  of  Ashley  and  Valley 
streets  In  the  city  of  Valdosta,  with  intent  to 
steal  the  goods  of  said  Joseph  Eyoup  in 
said  store.  Before  arraignment  he  filed  a 
plea  of  autrefois  acquit,  based  upon  his  ac- 
quittal on  the  first  indictment.  He  alleged 
that  the  offense  charged  against  him  in  the 
first  indictment  is  exactly  the  same  as  that 
with  which  he  is  now  charged,  and  that  they 
relate  to  the  same  transaction,  and  that  the 
transaction  involved  in  the  former  prosecu- 
tion is  practically  the  same  as  that  involved 
in  the  present  case.  The  state  demurred  oral- 
ly to  the  plea,  and  the  trial  Judge  sustained 
the  demurrer  and  struck  the  plea.  The  de- 
fendant filed  exceptions  pendente  lite  to  this 
ruling,  and  assigned  error  thereon  in  his 
main  bill  of  exceptions.  He  was  convicted, 
and  he  excepts  also  to  the  Judgment  overrul- 
ing his  motion  for  new  trial. 

[1]  1.  The  question  raised  in  the  instant 
case  by  the  plea  of  autrefois  acquit  is  fully 
discussed  in  the  case  of  Gully  v.  State,  116 
Ga.  527,  42  S.  E.  790,  and  the  decisions  on 
this  subject  are  there  reviewed.  In  the  Gul- 
ly Case  the  defendant  was  indicted  for  big- 
amy. The  first  indictment  charged  that  the 
accused  committed  the  offense  of  bigamy  by 
marrying  Gussie  Shingler,  and  the  second 
indictment,  under  which  he  was  convicted, 
charged  that  he  committed  the  offense  by 
marrying  Bessie  Shingler.  The  court  held 
that  the  acquittal  under  the  first  Indictment 
was  not  a  bar  to  the  prosecution  subsequently 
instituted  under  the  second  indictment  Mr. 
Justice  Cobb  in  discussing  the  question  says: 

"Under  the  first  Indictment  there  could  not 
have  been  a  legal  investigation  in  reference 
to  an  unlawful  marriage  by  tho  accused  to  any 
other  person  than  the  one  named  in  the  indict- 
ment Evidence  of  a  marriage  by  the  accused 
with  Bessie  Shingler  would  not  have  been  ad- 
missible under  the  first  indictment  While  the 
offense  charged  in  each  indictment  is  the  same 
in  general  terms,  that  is,  bigamy,  an  unlawful 
marriage  to  a  particular  person  is  an  essential 
element  in  this  offense,  and  tho  allegation  and 
the  proof  in  reference  to  this  person  must  cor- 
respond. The  offenses  charged  in  the  two  in- 
dictments are  not,  therefore,  identical.  In  the 
absence  of  any  evidence  at  all,  the  indictments 
on  their  face  show  that  they  could  not  involve 
the*  same  transaction." 

In  the  instant  case  the  charge  is  that  the 
defendant  entered  a  certain  store  of  Joseph 
Eyoup,  situated  at  the  corner  of  Ashley  and 
Valley  streets.  In  the  first  indictment  the 
charge  was  that  he  entered  the  store  of  Jo- 
seph Ayoup,  situated  on  Dasher  street.  Even 
if  Ayoup  and  Eyoup  in  the  two  indictments 
be  the  same  person,  the  stores  are  different, 
and  the  indictments  therefore  charge  differ- 
ent larcenies.  EMdence  that  he  entered  the 
store  of  the  prosecutor  at  the  corner  of  Ash- 
ley and  Valley  streets  would  not  have  been 
admissible  under  the  first  indictment  charg- 
ing the  entering  of  the  store  on  Dasher  street. 
The  description  of  some  particular  stoi*e  is  an 
essential  element  in  the  offense,  and  the  alle- 


gations and  the  proof  In  reference  thereto 
must  correspond.  The  offenses  charged  in 
the  two  indictments  are  not  ideuticaL  In  the 
absence  of  any  evidence  at  all,  the  indict- 
ments on  their  face  show  that  they  could  not 
involve  the  same  transaction.  They  charge 
the  entering  of  different  stores.  "WTiile  the 
record  does  not  clearly  show  that  Eyoup  had 
another  store  on  Dasher  street,  it  does  indi- 
cate that  he  had  another  store.  Eyoup,  the 
prosecutor,  testified  "he  [the  defendant]  said 
he  had  been  coming  in  this  store  two  years, 
and  two  other  times  in  the  other  store  by  the 
Valdosta  Stationery  Company,  for  groceries." 
So  that  if  we  apply  the  "same-transaction 
test,"  or  the  "same-e\idence  test"  in^the  case, 
the  acquittal  under  the  first  Indictment  was 
not  a  bar  to  the  prosecution  under  the  sec- 
ond, and  the  demurrer  to  the  plea  of  former 
jeopardy  was  properly  sustained.  We  have 
not  overlooked  the  cases  of  Goode  v.  State, 
70  Ga.  752,  and  Lock  v.  State,  122  Ga.  730, 
50  S.  E.  932.  cited  and  relied  on  by  counsel 
for  the  plaintiff  in  error.  Upon  examlnotion 
of  those  cases  they  are  easily  differentiated 
on  the  facts  from  the  instant  case. 

[2]  2.  The  evidence  shows  that  the  defend- 
ant was  found  In  the  store  at  night  behind 
some  barrels,  after  the  proprietor  had  locked 
up  the  store  for  the  night  and  gone  home. 
He  admitted  that  he  was  in  there  for  the 
purpose  of  stealing  goods,  and  that  he  had 
been  going  In  there  and  stealing  money  and 
groceries.  The  evidence  amply  authorized 
the  verdict,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  affirmed. 

BROTLES.  P.  J.,  and  BLOODWORTH.  J.. 
concur. 

(21  Qa.  App.  788) 

BELL  V.  STATE.    (No.  9394.) 

(Ooort  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

« 

(SyllabuM  by  the  Court.) 

Intoxicating  Liquors  ^=>236(5)— Offenses 
—Sufficiency  of  Evidence. 
The  evidence  was  sufficient  to  authorise  the 
verdict  against  the  plaintiff  in  error,  who,  with 
another,  was  found  guilty  under  an  indictment 
charging  them  with  violation  of  the  provisions 
of  the  prohibition  law  as  to  possession  of  liq- 
uors. 

Error  from  Superior  Ck)urt,  Clarke  Ck>unty; 
A.  J.  Cobb,  Judge. 

Andrew  Bell  was  convicted  of  a-  violation 
of  the  prohibition  law,  and  he  brings  error. 
Affirmed. 

Austin  Bell  and  Thomas  &  Thomas,  all  of 
Athens,  for  plaintiff  in  error.  W.  O.  Dean, 
Sol.  Gen.,  of  Monroe,  for  the  State. 

'  BLOOD  WORTH,  J.  The  motion  for  a  new 
trial  contains  only  the  general  grounds. 
The  following  is  the  opinion  of  Judge  Cobb, 
who  presided  at  the  trial,  as  contained  in  the 
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record  and  as  delivered  and  ordered  filed  in : 
connection  with  his  order  overruling  the  mo- 
tion for  new  trial: 


««r 


'These  defendants  [Andrew  Bell  and  Moses 
Shaw]  were  indicted  for  having  the  possession  of 
liquor  in  violation  of  the  law,  were  tried  jointly, 
and  each  was  convicted,  and  Andrew  Bell's  mo- 
tion for  new  trial  is  now  for  decision.  In  pass- 
ing upon  the  motion  for  new  trial,  that  view  of 
the  evidence  which  is  most  unfavorable  to  the 
accused  must  be  taken,  for  every  presumption 
and  every  inference  is  in  favor  or  a  verdict. 
The  evidence  demanded  a  verdict  of  ^ruilty  in 
the  case  of  Moses  Shaw,  for  under  his  state- 
ment he  was  in  possession  of  liquor,  even  though 
according  to  his  version  it  was  only  for  the  pur- 
pose of  taking  a  drink.  The  evidence  against 
Andrew  Bell  is  circumstantial.  The  jury  had 
the  right  to  disregard  entirely  the  statements  of 
the  accused,  and,  having  returned  a  verdict  of 
guilty,  it  is  to  be  assumed  that  they  did  disre- 
gard it.  Even  if  the  statement  of  one  accused 
is  evidence  for  his  codefendant  jointly  tried 
with  him,  the  jury  has  a  right  to  disregard  the 
statement  in  all  of  its  bearings.  With  the  state- 
ments eliminated,  the  question  is  whether  the 
evidence  of  the  state  is  sufficient  to  authorize 
a  verdict  of  guilty  as  to  Andrew  Bell.  In  my 
opinion  it  is  sufficient  to  establish  his  guilt  as 
principal  in  the  second  degree:  and  as  in  mis- 
demeanors all  are  principals,  the  verdict  is  suf- 
ficiently supported.  Under  this  view  of  the 
case  I  feel  constrained  to  overrule  the  motion 
for  new  trinl.  An  order  to  that  effect  will  be 
entered  upon  the  original  motion." 

We  agree  with  the  learned  judge  in  his 
reasoning,  and  also  that  ''the  verdict  is  snfil- 
ciently  supported." 

In  connection  with  the  above,  attention  is 

called  to  the  decision  i.i  the  case  of  Robison 

y.  State,  114  Ga.  445,  40  S.  E.  253,  the  second 

beadnote  of  which  is  as  follows: 

"On  the  trial  of  one  of  two  persons  jointly  in- 
dicted, the  declarations  of  the  other  that  he 
alone  committed  the  offense  with  which  they 
are  charged  are  not  admissible  in  evidence  in  fa- 
vor of  the  accused  on  trial." 

See,  also,  page  447  of  114  Ga.  (40  S.  E.  253) 
of  the  opinion  and  cases  there  dted  on  this 
point. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(21  Ga.  App.  797) 

FLEMING  V.  CITY  OP  ATLANTA. 
(No.  9430.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

(Syllabus  by  the  Court.) 

1.  Pbostttution  ^=»1— "Pimp." 

A  "pimp"  is  one  who  provides  gratification 
for  the  lust  of  others;  a  procurer;  a  panderer. 
6  Words  and  Phrases,  5379. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pimp.] 

2.  FBOSTrrunoN  ^=:»1  —  "Pimp"  —  Money 

CONSinERATION— SlNQLE  TRANSACTION. 

A  "bell  boy"  in  a  hotel  who  procures  women 
for  men  for  the  purpose  of  Ratifying  their  lust 
is  a  '*pimp/'  within  the  meaning  of  the  ordinance 
of  the  city  of  Atlanta  (C5ity  Code  1910,  §  1842), 
which  provides  that:  "Every  person  who  fol- 
lowB  in  the  city  of  Atlanta  the  occupation  of 
enticing  strangers  and  others  to  visit  gambling 


houses  or  to  gamble,  or  persons  commonly 
known  as  ropers  or  cappers,  and  all  persons 
commonly  known  as  pimps,  shall  be  punished 
upon  conviction  before  the  recorder's  court,  by 
a  fine  of  not  mors  than  one  hundred  dollars  or 
Imprisonment  not  more  than  thirty  days,  either 
or  both,  in  the  discretion  of  tiie  recorder's 
court" 

(a)  In  a  case  against  a  bellboy  for  violating 
this  section  of  the  City  Code,  it  is  not  neces- 
sary for  a  conviction  that  the  city  prove  that 
the  defendant  was  paid  anything  for  his  serv- 
ices. 

(b)  A  single  transaction  is  sufficient  to  sup- 
port a  conviction. 

3.  PaosTiTUTioN  €=»4-:PiMpiNQ — Sufficien- 
cy OF  Evidence— Habmless  Ekbob. 
In  the  instant  case  a  police  officer  of  the 
city  of  Atlanta  testified  that  he  went  to  the 
Exchange  Hotel  in  that  city;  that  the  defend- 
ant, who  was  a  bellboy  in  the  hotel,  showed  him 
to  a  room,  and  that  be  (the  policeman)  "asked 
him  if  there  were  any  women  there,  and  he  said, 
*Yes.'  and  I  told  him  to  send  one  in,  and  after 
a  while  one  came  in  the  room."  Under  this 
evidence  the  only  reasonable  hypothesis  was  that 
the  defendant  sent  the  woman  to  the  witness* 
room,  aud  that  he  sent  her  for  the  purpose  of 
gratifying  the  lust  of  the  witness.  This  being 
true,  and  this  evidence  of  the  witness  being 
undisputed,  the  conviction  of  the  defendant  was 
demanded,  and  the  admission  of  other  evidence, 
which  was  illegal,  was  therefore  harmless  error. 

4.   OVEBRULING    CeRTIOBARI. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari  sued  out  by  the 
defendant. 

Error  from  Superior  Court,  f^ilton  County ; 
J.  T.  Pendleton,  Judge. 

Wash  Fleming  was  convicted  of  pimping, 
and  he  brings  error.    AfiSrmed. 

D.  K.  Johnston,  of  Atlanta,  for  plaintlfT  in 
error.  Jas.  L.  Mayson  and  S.  D.  Hewlett, 
both   of   Atlanta,   for    defendant   in   error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL^  JJ., 
concur. 


(21  Qa.  App.  803) 

KILCREASE  v.  STATE.    (No.  9439.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

(Sylkubus  by  the  Court.) 
CannNAi.   Law   «=»1159(2)— Riot  «=»6—Ap- 

PEAIr-^UESTION  OF  FACT. 

There  was  sufficient  evidence  to  authorize 
the  conviction  of  riot 

Error  from  City  Court  of  Statesboro; 
Remer  Proctor,  Judge 

Will  Kilcrease  was  convicted  of  riot,  and 
he  brings  error.    Affirmed. 

Will  Kilcrease  and  MiUedge  Harley  were 
charged  with  the  offense  of  riot.  The  accu- 
sation charged  that  the  defendants,  acting 
with  a  common  intent  and  in  a  violent  and 
tumultuous  manner,  did  go  to  the  dwelling 
house  of  one  Lula  Lawrence  and  Mattie  May 
Lawrence  and  commit  an  unlawful  act  of 
violence,  to  wit,  did  then  and  there  make  an 
assault  upon  Lula  Lawrence  and  Mattie  May 
Lawrence,  and  did  point  a  pistol  at  the  said 
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Mattle  May  Lawrence;  and  the  accusation 
In  the  second  count  charged  that  the  de- 
fendants, acting  with  a  common  intent  and 
in  a  violent  and  tumultuous  manner,  **did 
threaten  to  kill,  intimidate,  curse,  and  abuse 
the  said  Lula  Lawrence  and  Mattle  May 
Lawrence,"  and  did  frighten  and  run  them 
away  from  their  premises  and  dwelling 
house ;  the  said  Will  Kilcrease  and  Milledge 
Hai*ley  being  then  and  there  armed  with  a 
pistol.  Will  Kilcrease  was  found  guilty.  He 
made  a  motion  for  a  new  trial  on  the  general 
grounds  only,  which .  the  (^urt  overruled, 
and  he  excepted. 

The  evidence  for  the  state  showed  that  Kil- 
crease, Harley,  and  one  Blandshaw  went  to 
the  home  of  Lula  Lawrence  at  night  As 
they  approached  the  house  they  were  talking 
pretty  loud,  and  Kilcrease  was  heard  to  say 
that  he  would  kill  everybody  big  enough  to 
die,  and  he  named  John  Montgomery,  Jesse 
Lovett,  Will  Padgett,  and  Lula  Lawrence. 
"He  was  cursing.  He  said  he  would  kill 
every  damned  thing  big  enough  to  die  when 
they  got  there."  At  the  bouse  were  Will 
I^wton,  Lula  Lawrence,  and  her  daughter 
Mattle  May  Lawrence,  and  John  Montgom- 
ery. Lula  Lawrence,  John  Montgomery,  and 
Will  Lawton  fled  when  they  heard  Kilcrease 
and  the  others  coming  and  heard  the  re- 
marks of  Kilcrease.  The  evidence  indicated 
that  the  inmates  of  the  house  were  badly 
frightened  and  fled  to  a  cornfield  close  by. 
After  defendant  and  those  with  him  left, 
Lula  Lawrence  returned  and  took  her  chil- 
dren to  a  neighbor's  house.  Mattle  May 
Lawrence  remained  at  the  house  for  the  time 
being ;  later  she  went  with  her  mother.  Kil- 
crease and  those  with  him  approached  the 
house,  and  asked  the  daughter  where  her 
mother  was,  and  she  told  them  that  her  mo- 
ther had  gone  off.  Harley  drew  a  pistol  and 
pointed  It  at  Mattle  May  Lawrence.  W^hen 
Harley  drew  the  pistol  on  Mattle  May  Law- 
rence, the  defendant  Kilcrease  told  him  not 
to  shoot ;  that  she  was  the  daughter  of  Lula 
Lawrence.  According  to  the  testimony  of 
Mattie  May  Lawrence  there  was  no  cursing 
at  the  house,  and  when  they  got  to  the  house 
they  did  nothing  except  come  in  the  piazza 
and  come  to  the  door ;  and  Mattie  May  Law- 
rence testified  that  she  heard  Will  Kilcrease 
say  they  were  hunting  Jesse  Lovett,  Will 
Padgett,  John  Montgomery,  and  Lula  Law- 
rence. They  remained  at  the  house  awhile 
and  then  left  There  was  evidence  that  they 
were  drinking.    Later  on  that  night  Bland- 


shaw was  killed  by. Jesse  Lovett  This,  how- 
ever, did  not  happen  at  the  house.  After 
Will  Kilcrease  and  those  with  him  left,  Lula 
Lawrence  came  back  and  got  the  children 
and  went  to  a  Mr.  Chambers'  house. 
John  Montgomery  testified: 

"The  only  thing  I  heard  was  what  Kilcrease 
said.  I  heard  no  other  man  say  anything.  There 
was  nothing  out  of  the  ordinary  with  the  others 
so  far  as  I  know.  There  was  no  disturbance  at 
the  house  after  I  left" 

Mattie  May  Lawrence  testified: 

"When  Milledge  drew  the  pistol  on  me,  Will 
Kilcrease  said,  'Uh-huh!  Milledge;  don't  shoot 
her;  she  is  not  the  one;  that  is  the  woman's 
daughter.' " 

Other  witnesses  for  the  state  testified  that 
they  met  Kilcrease  and  Harley  and  Bland- 
shaw before  they  got  to  the  house.  The  de- 
fendants said  that  they  had  treated  them 
wrong  and  that  they  were  going  to  have  sat- 
isfaction. The  defendant  Kilcrease  said  that 
they  were  going  to  have  satisfaction  or  kill 
everybody  big  enough  to  die. 

Will  Lawton,  who  was  present  at  the  house, 
testified  that  he  heard  them  before  they  got 
to  the  house ;  "never  heard  them  particular- 
ly call  any  names."  On  cross-examination 
he  testified  that  he — 

"heard  Kilcrease  say  he  would  kill  everybody 
big  enough  to  die,  and  that's  all  he  said.  He 
didn't  mention  any  names  at  all  as  he  was  going 
up  to  the  house.  •  ♦  •  Will  [Kilcrease]  come 
in  the  house  and  asked  for  Lula,  and  the  other 
fellow;  he  said  to  somebody,  'If  you  don't  put 
a  light  in  the  house,'  he  would  put  a  smoke  in 
there." 

Another  witness  for  the  state  testified  that 
he  saw  Kilcrease  and  Harley  right  after  they 
came  back  from  Lula  Lawrence's  house,  and 
that  they  were  drunk,  and  he  locked  them  up. 

B^d  T.  Lanier,  of  Statesboro,  for  plaintiff 
in  error.  H.  M.  Jones,  SoL,  of  Statesboro, 
for  the  State. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  From  the  fact$  as  they  appear  in 
the  record  in  the  instant  case,  there  was 
some  evidence  authorizing  the  jury  to  find 
the  defendant  guilty  of  riot,  and  this  court 
will  not  interfere.  Lewis  t.  State,  2  Ga. 
App.  659,  58  S.  EX  1070;  Grier  v.  State,  11 
Ga.  App.  767,  76  S.  Ew  70;  Rachels  v.  State^ 
51  Ga.  375 ;  Sanders  v.  State^  60  Ga.  126. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J^ 

concur. 
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1122  Ya.  200) 

AUSTIN  V.  SANDERS. 

(Supreme  Oourt  of  Appeals  of  Virginia.     Jan. 

24,  1918.     Rehearing  Denied 

March  27,  1918.) 

1.  Equity     €=>43-^URiaDiCTioN— Adequate 
Remedy  at  Law. 

As  courts  of  equity  have  elementary  jtiris- 
diction  to  render  decrees  for  the  value  of  de- 
ficiency in/ quantity  of  land 'sold  by  the  acre, 
it  is  immaterial  that  complainant  has  an  ade- 
quate remedy  at  law. 

2.  Vendor  and  Purchasek  <g=s>350— Actions 
— Deficiency— Evidence. 

In  an  action  against  a  vendor  to  recover 
for  deficiency  in  quantity  of  a  parcel  of  land 
sold,  evidence  held  insufficient  to  show  any  mis- 
representations on  the  part  of  the  vendor,  and 
that  all  misrepresentations  made  by  the  agent 
who  effected  the  sale  and  who  became  a  part- 
ner of  the  complainant,  the  purchaser,  in  ac- 
quiring the  property,  were  made  either  before 
he  became  the  agent  of  the  vendor  or  after 
he  became  a  partner  with  the  complainant,  so 
that  the  vendor  was  in  no  way  responsible. 

3.  Vendoe  and  Pubchasek  ^=s>350 -- Defi- 
ciency—Actions— Evidence. 

In  an  action  for  deficiency  in  quantity  of 
parcel  of  land  sold,  evidence  held  insufficient 
to  show  that  the  sale  was  made  either  expressly 
or  impliedly  by  the  acre  so  as  to  warrant  re- 
covery, notwithstanding  the  memorandum  of 
the  contract  of  sale  stated  the  parcel  of  land 
was  supposed  to  contain  800  acres. 

Sims,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Prince  William 
County. 

Suit  by  Frederick  R.  Austin  against  Fred- 
erick H.  Sanders.  From  a  decree  dismissing 
tlie  bill,  complainant  appeals:    Affirmed. 

B.  Hilton  Jackson,  of  Washington,  D.  C, 
and  C.  A.  Sinclair,  of  Manassas,  for  appel- 
lant. John  M.  Johnson,  of  Alexandria,  and 
Thos.  H.  Lion,  of  Manassas,  for  appellee.  ' 

BURKS,  J.  [1]  This  is  a  suit  in  equity 
to  recover  for  deficiency  In  quantity  of  a 
tract  of  land  sold  by  the  appellee  to  the  ap- 
pellant, There  was  a  demurrer  to  the  bill 
on  the  ground  that  the  complainant  had  a 
full,  adequate,  and  complete  remedy  at  law 
and  that  a  court  of  equity  was  without  ju- 
risdiction In  the  premises.  The  demurrer 
was  properly  overruled.  Courts  of  equity 
have  jurisdiction  to  render  decrees  for  the 
ralue  of  the  deficiency  In  the  quantity  of 
land  sold  by  the  acre.  The  basis  of  this  ju- 
risdiction is  either  mutual  mistake,  or  the 
mistake  of  one  party  occasioned  by  the  fraud 
or  culpable  negligence  of  the  other.  The  ju- 
risdiction being  elementary,  it  Is  Immaterial 
that  the  complainant  has  a  complete  and 
adequate  remedy  at  law.  Hull  v.  Watts,  95 
Va.  10,  27  S.  E.  829;  Blessing  v.  Beatty,  1 
Rob.  (40  Va.)  287. 

[2,  3]  Upon  the  hearing  on  the  merits,  the 
bill  of  the  complainant  was  dismissed,  and 
from  that  decree  this  appeal  was  taken.  The 
law  relating  to  sales  by  the  acre  is  well  set- 
tled in  this  state,  and  Is  not  controverted  by 
the  appellee,  and  hence  need  not  be  restated ; 


but  the  appellee  denies  that  the  evidence  In 
the  cause  makes  out  a  case  for  the  applica- 
tion of  the  law.  The  case  therefore  is  nar- 
rowed down  to  an  examination  of  the  evi- 
dence to  ascertain  the  facts.  Numerous 
deeds  and  other  documents  were  offered  in 
evidence,  but  the  appellant  was  the  only  one 
of  the  parties  to  the  transaction  who  was 
examined  as  a  witness  in  the  case.  Neither 
appellee  nor  J.  W.  Latham,  who  negotiated 
the  sale  and  was  a  partner  in  the  purchase, 
was  examined  as  a  witness.  The  appellant 
files  with  his  deposition  a  number  of  letters 
from  Latham,  but  none  of  his  own,  so  that 
his  side  of  the  correspondence  can  only  be 
gathered  from  the  replies  made  by  Latham. 
Bearing  this  fact  in  mind,  we  shall  endeavor 
to  state  the  case  as  fairly  as  we  can  from 
the  record. 

Miss  Mary  Custls  Lee  was  the  owner  of  a 
tract  of  1,677  acres  of  land  In  Fairfax  coun- 
ty, which  was  divided  into  three  tracts  con- 
taining upwards  of  500  acres  each.  A  map 
of  this  and  other  parts  of  what  was  known 
as  the  ''Ravens worth"  lands  was  made  by 
R.  R.  Farr,  surveyor,  and  most  of  the  con- 
veyances of  any  part  of  "Ravensworth"  re- 
fer to  this  map.  Accotlnk  Run  ran  through 
the  lands  of  Miss  Lee,  and  two  of  the  subdi- 
visions thereof,  one  containing  512^  acres 
and  the  other  581  acres,  lay  east  of  the  run. 
and  the  remaining  one,  containing  583  acres, 
which  is  the  land  in  controversy,  lay  west 
of  said  run.  The  last-mentioned  tract  came 
by  mesne  conveyances  to  Samuel  L.  Monroe 
and  F.  F.  Marbury,  who  placed  it  in  the 
hands  of  J.  W.  Latham,  a  real  estate  agent 
of  Washington,  D.  C,  for  sale.  Just  how 
Latham  first  got  the  idea  that  the  tract  con- 
tained 800  acres  Is  not  clear,  though  at  a 
later  stage  he  tells  how  this  idea  wad  con- 
firmed. After  some  negotiations,  he  effected 
a  sale  to  the  appellee,  BYederick  H.  Sanders. 
The  deed  to  Sanders  Is  dated  July  31,  1913, 
and  he  gave  back  a  deed  of  trust  to  secure 
$4,000  of  purchase  money.  This  deed  was 
not  acknowledged  till  August  15,  1913,  and 
both  deeds  were  recorded  on  September  4, 
1913.  Just  when  these  deeds  were  delivered 
does  not  appear,  but  both  were  probably  de- 
livered the  same  day,  on  or  after  August 
15,  1913.  The  deed  from  Monroe  and  Mar- 
bury  to  Sanders  describes  the  land  as  "a 
part  of  Ravensworth  estate,  and  assessed 
for  taxation  as  583  ^  acres."  Sanders  evi- 
dently bought  the  land  for  speculative  pur- 
poses, and  Immediately  (before  his  deed  was 
recorded)  put  it  into  the  hands  of  the  same 
J.  W.  Latham  for  sale,  who  set  to  work  to 
find  a  purchaser.  At  this  stage  of  the  trans- 
action, he  tells  us  why  he  thought  the  tract 
contained  800  acres.  In  July,  1914,  he  wrote 
to  the  appellant: 

*'As  to  the  800  acres,  I  got  that  from  Monroe 
himself,  after  the  sale  was  made  to  Sanders. 
Monroe  brought  the  original  survey  or  tracing 
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to  me  and  showed  me  where  there  were  581 
acres  surveyed  and  stated,  if  there  were  581 
acres  in  that  piece  there  were  even  more  than 
800  in  the  niece  we  hought;  that  I  believe  I 
showed  you. 

This  map  or  tracing  seems  not  to  have 
been  drawn  to  scale,  and  hence  the  error  In 
his  deduction,  although  the  deed  to  Sanders 
said  that  it  was  "assessed  for  taxation  as 
583^/4  acres."  While  Latham  says  that  he 
got  this  Information  from  Monroe  after  he 
sold  to  Sanders,  which  could  not  have  been 
earlier  than  July  31,  1913,  this  is  manifestly 
an  error,  for  in  a  letter  to  the  appellant  dat- 
ed June  30,  1913,  at  least  a  month  before 
the  conveyance  to  Sanders,  he  speaks  of  this 
land  as  "the  800-acre  tract."  Doubtless  he 
conceived  this  idea  of  acreage  by  the  com- 
parison aforesaid,  but  he  is  manifestly  in 
error  as  to  the  date  of  the  conception.  There 
is  no  evidence  in  the  record  that  he  had  any 
other  information  that  the  tract  contained 
800  acres. 

This  tract  of  land  was  In  the  hands  of 
J.  W.  Latham  for  sale  as  agent  for  Monroe 
and  Marbury  prior  to  the  sale  to  Sanders, 
which  latter  was  probably  not  consummated 
earlier  than  August  15,  1913.  Prior  to  the 
latter  date,  Latham  had  conceived  the  idea 
that  this  tract  contained  800  acres,  and  he 
always  spoke  of  it  as  "the  800-acre  tract." 
It  seems  to  have  been  first  brought  to  the 
attention  of  appellant  by  Mr.  Meschendorf, 
a  friend  of 'Latham,  in  June,  1913,  a  month 
and  a  half  or  two  months  before  Sanders  ac- 
quired title.  It  is  also  manifest  that  the 
land  was  being  bought  and  sold  for  specula- 
tive purposes.  The  first  correspondence  we 
have  on  the  subject  is  a  letter  from  Latham 
to  appellant,  dated  June  30,  1913,  in  which 
he  speaks  of  the  land  as  "the  800-acre  tract," 
and  also  of  the  reasons  why  he  thinks  the 
purchase  was  a  good  one.  On  that  date  he 
wrote  the  appellant: 

"Mr.  Meschendorf  of  Forest  Depot,  Virginia, 
with  whom  I  co-operate  in  the  sale  of  farms, 
writes  me  that  you  want  some  more  informa- 
tion regarding  the  800-acre  tract  I  have  for 
sale  14  miles  from  this  city. 

'"This  is  one  of  the  great  bargains  we  have, 
besides  the  land  and  timber,  there  is  a  fine  wa- 
ter power  on  the  place,  which  the  Alexandria 
Lighting  Company  is  contemplating  buying,  to 
supply  the  power  for  the  electric  plant  in  the 
town,  the  fuel  for  which  now  costs  them  $30,- 
000  per  yeai^  and  there  is  no  other  power  in 
existence  that  can  be  obtained.  If  you  will 
come  down  and  buy  this  place,  I  can  make  you 
some  money.  There  is  a  splendid  growth  of 
young  timber  on  this  tract,  which  will  be  worth 
the  price  of  the  farm  in  a  few  years." 

T)ie  next  that  we  hear  anything  about  this 

farm  is  in  a  letter  from  Latham  to  appellant, 

under  date  of  August  18,  1913,  in  which  he 

again  speaks  of  this  tract  as  "the  800-acre 

tract,"  and  says  further: 

"You  spoke  as  if  you  would  buy  it,  if  I  would 
take  half  interest  in  it.  I  will  do  so,  and  put 
up  one-half  of  the  expense,  and  divide  the  profits 
equally,  between  us  when  sold;  and  should  I 
bear  all  expense  of  showing  the  property  to 
customers,  advertising  and  so  on,  I  wiU  charge 
one-half  commission  or  2^  per  cent. 


"If  you  think  well  of  this,  come  up  aad  in- 
spect as  soon  as  possible  and  lets  fasten  it,  or 
if  you  cannot  get  off  right  away,  write  me  just 
when  you  can,  and  I  will  try  to  get  him  to  hold 
it  off." 

The  appellant  in  his  deposition  admits 
that  he  and  Latham  were  partners  in  the 
purchase,  and  In  effect  says  that  he  would 
not  have  purchased  if  Latham  had  not  gone 
in  with  him.  This  partnership  between  La- 
tham and  the  appellant  must  have  been  form- 
ed about  that  date.  Presumably  the  letter 
of  August  18,  1913,  was  taken  as  an  accept- 
ance of  the  proposition  of  appellant  that  La- 
tham should  go  into  partnership  with  him. 
The  appellant  states  that  he  first  came  Into 
personal  relationship  with  Latham  at  his 
office  in  Washington  in  the  latter  part  of 
August,  1913;  so  that  this  must  have  been 
after  the  partnership  was  formed.  The  ap- 
pellant states  that  it  was  at  this  interview 
in  his  office  in  the  latter  part*  of  August, 
1913,  that  he  was  assured  by  Latham  that 
there  were  800  acres  and  probably  more  in 
the  tract.  As  to  the  source  of  Latham's  in- 
formation as  to  the  quantity  of  acres  in  the 
tract,  the  appellant  was  asked  this  question: 

"Did  Latham  ever  state  any  reason  why  he 
made  the  statement  that  this  tract  of  land  con- 
tained 800  acres  or  more  to  you?" 

To  which  he  replied: 

"He  said  the  map  showed  a  larger  portion 
of  it  to  No.  5  than  it  did  to  others.  He  showed 
me  tMs  was  so." 

So  it  appears  that  Latham  did  not  make 
any  representation  as  the  agent  of  Sanders 
that  it  was  claimed  or  asserted  by  him  that 
the  land  contained  800  acres,  but  that  it  was 
a  deduction  of  his  own  from  his  examination 
of  .the  map  which  he  exhibited  to  the  appel- 
lant, and  it  seems  to  have  convinced  him  of 
the  fact  also,  as  he  states:  "He  showed  me 
this  was  so."  It  is  true  that  the  appellant 
states  that  the  representations  made  to  him 
by  Latham  were  made  by  him  as  the  repre- 
sentative of  Sanders,  and  "as  no  representa- 
tive of  mine" ;  but  it  is  a  little  difficult  to 
understand  how  the  appellant  could  discrim- 
inate between  what  representations  were 
made  by  Latham  as  agent  for  Sanders  and 
what  as  a  member  of  the  firm. 

After  the  partnership  was  entered  into, 
Latham,  acting  on  behalf  of  himself  and  the 
appellant,  entered  into  an  agreement  with 
Sanders  to  purchase  the  land,  and  prepared 
a  memorandum  of  agreement,  dated  August 
25,  1913,  which  was  subsequently  signed  by- 
Sanders,  in  which  it  is  stated  that  the  land 
is  "supposed  to  contain  800  acres."  Latham 
seemed  to  be  obsessed  with  the  idea  that 
there  were  800  acres  in  the  tract,  and,  when- 
ever he  speaks  or  writes  of  it,  it  is  alw-aya 
as  "the  800-acre  tract."  The  very  first  men- 
tion he  made  of  it  in  his  letter  of  June  30, 
1913,  he  speaks  of  it  as  "the  800-acre  tract.*' 

The  price  of  the  tract  was  $12,000.  La- 
tham was  to  pay  $4,000,  the  appellant  $4,000, 
and  they  were  jointly  to  pay  the  lien  of 
f4,000  placed  upon  the  land  by  Sanders.   The 
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land  was  conveyed  directly  to  Austin  by  deed 
bearing  date  January  9,  1914.  Latham's 
name  was  omitted  from  tbe  deed  because  he 
stated  that  he  could  handle  the  land  better 
if  it  stood  in  the  name  of  the  appellant  only, 
but  an  agreement  was  entered  into  between 
the  appellant  and  Latham  on  January  10, 
1914,  in  which  the  land  is  again  spoken  of 
as  "the  SOO-acre  tract,"  by  which  Latham's 
interest  in  the  land  is  fully  and  completely 
recognized,  and  by  deed  bearing  date  Janu- 
ary 20,  1914,  Austin  conveyed  to  Latham  an 
undivided  one-half  interest  tn  the  land.  The 
reason  for  this  will  be  stated  later. 

It  will  be  observed  that  the  contract  of 
purchase  bears  date  August  25, 1913,  whereas 
the  deed  of  conveyance  was  not  made  until 
January  9,  1914,  so  that  the  parties  had  am- 
ple time  to  examine  the  title,  and  before  the 
deed  was  made  the  appellant  says  that  he 
asked  for  an  abstract  of  title,  and  that  La- 
tham ,sald  that  Howard  Smith  had  passed 
upon  the  title  and  it  was  perfectly  good.  La- 
tham, it  will  be  observed,  was  a  Joint  purchas- 
er with  appellant  of  this  land,  and  if  the  ti- 
tle was  examined  by  Smith,  as  stated  by  La- 
tham, it  disclosed  the  fact  that  the  deed  from 
Monroe  and  Marbury  to  Sanders  described 
the  land  as  ''assessed  for  taxation  as  583 H 
acres,"  so  that  the  parties  were  apprised  be- 
fore the  transaction  was  concluded  as  to  the 
real  quantity  of  land  in  the  boundary.  They 
had  both  looked  at  the  map,  however,  and 
drawn  their  own  conclusions  that  there  must 
be  at  least  800  acres  in  the  tract;  but  for 
that  the  appellee  was  in  no  wise  responsible. 

After  this  transaction  was  closed  by  the 
deed  from  Sanders  to  Austin,  it  appears  that 
Latham  became  very  much  Interested  in  a 
coal  mine  in  Kentucky,  and  was  putting  all 
the  money  he  could  get  int^  that  venture.  He 
got  the  appellant  to  convey  to  him  a  one-half 
interest  in  the  land,  as  agreed  upon,  and 
soon  thereafter  placed  a  deed  of  trust  upon 
his  half  interest  to  secure  a  loan  for  $6,000. 
He  wrote  to  appellant,  assuring  him  of  the 
value  of  the  land  by  the  fact  that  he  had 
been  able  to  place  a  loan  of  $6,000  on  half 
of  it,  subject  to  the  incumbrance  of  $4,000, 
after  the  parties  who  made  the  loan  had  in- 
spected the  premises. 

Latham  made  default  tn  the  payment  of 
his  part  of  the  $4,000  incumbrance  placed 
upon  the  land  by  Sanders,  and  the  land  was 
sold  by  the  trustee  in  the  Sanders  deed  to 
enforce  the  lien  thereof,  and  at  that  sale  the 
appellant  became  the  purchaser  at  the  price 
of  $3,865,  and  thereby  acquired  title  to  the 
whole  tract,  discharged  not  only  of  the  San- 
ders deed  of  trust  but  of  the  deed  which 
Latham  had  placed  on  his  half  of  the  land. 
Austin  then  brought  this  suit  for  the  recov- 
ery of  the  deficiency  in  the  quantity  of  land. 
The  deed  from  Sanders  to  Austin,  it  will 
be  remembered,  does  not  state  the  quantity 
of  land  in  the  tract.  Austin,  in  his  petition 
for  appeal  In  this  case,  states  that  he  does  I 


not  claim  under  the  agreement  of  August  25, 
1913,  in  which  it  is  said  that  the  tract  is 
supposed  to  contain  800  acres,  but  under  the 
deed  in  which  no  quantity  is  stated.  His 
position  on  this  subject  is  probably  better 
stated  in  his  own  language: 

''Some  inquiry  was  made  at  the  hearing  as  to 
whether  the  complainant  was  suing  upon  the 
deed  of  January  9,  1914,  or  upon  the  agree- 
ment of  August  25,  1913.  A  very  casual  analy- 
sis of  tbe  bill  demonstrates  that  the  suit  is  bas- 
ed upon  a  failure  of  consideration,  to  wit,  the 
nonexistence  of  two  hundred  and  twenty  (220) 
acres  conveyed  by  the  deed  when  interpreted 
bjr  the  well-known  rule,  'light  of  surrounding 
circumstances'  rule.  There  are  two  suihcient 
reasons  why  an  action  of  this  sort  could  not 
be  brought  under  the  agreement  of  August  25, 
1913;  the  first  being  that  both  Latham  and 
Austin  would  have  to  be  parties  to  such  a  suit, 
and  the  second  being  that,  the  contract  in  ques- 
tion being  executory,  would  only  furnish  the 
basis  for  a  suit  for  specific  performance  or  a 
suit  for  damages  brought  in  the  name  of  both 
J^atham  and  Austin  for  failure  to  perform,  if 
they  so  elect.  On  the  other  hand,  the  deficiency 
which  is  the  subject  of  the  suit  at  bar  grows 
out  of  an  executed  contract,  the  full  purchase 
price  having  been  paid,  and,  in  view  of  the  stat- 
ute of  frauds,  the  only  party  who  could  sue 
for  such  deficiency  is  the  party  named  in  the 
contract,  to  wit,  Austin.  Further  argument 
would  be  superfluous  to  demonstrate  to  the 
court  what  was  conceded  to  be  law  at  tbe  hear- 
ihg,  namely,  that  the  deed  must  be  interpreted 
as  to  the  area  of  the  property  by  what  the  par- 
ties had  in  mind  before  and  at  the  time  the  deed 
was  delivered,  to  wit,  eight  hundred  (800)  acres. 
The  evidence  overwhelmingly  shows  that  this 
amount  was  in  the  minds  of  both  parties  at 
the  time  the  deed  was  executed  and  delivered, 
and  induced  Austin  to  agree  to  pay  the  purchase 
price  of  twelve  thousand  ($12,000.00)  dollars 
for  the  eight  hundred  (800)  acres." 

We  are  of  opinion  that  the  evidence  does 
not  show  that  there  was  any  misrepresenta- 
tion on  the  part  of  the  appellee  as  to  the 
quantity  of  land  in  the  boundary  conveyed; 
that  all  the  misrepresentations  that  were 
made  by  Latham  with  reference  to  the  quan- 
tity of  land  were  made  either  before  he  be- 
came the  agent  of  Sanders,  at  the  time  or 
after  he  became  a  partner  of  appellant;  that 
the  latter  were  misrepresentations  of  one 
partner  to  another,  for  which  the  appellee  is 
not  responsible;  that  the  deed  was  silent  as 
to  the  quantity  of  land  that  was  in  the  bound- 
ary; that  the  record  does  not  show  that 
Sanders  was  responsible  for  the  statements 
made  by  Latham  as  to  the  quantity  of  land 
in  the  boundary;  and  that  the  sale  was  not 
expressly  or  impliedly  a  sale  by  the  acre. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  of  the  circuit  court  should  be 
affirmed. 

Affirmed. 

SIMS,  J.  (dissenting).  I  regret  to  say  that 
I  cannot  concur  in  the  majority  opinion  or 
in  its  results.  It  places  the  conclusion  to 
affirm  the  decree  complained  of  upon  two 
grounds: 

(1)  Because  the  evidence  does  not  show 
that  there  was  any  misrepresentation  on  the 
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part  of  the  appellee  as  to  the  quantity  of 
land. 

(2)  Because  the  evidence  does  not  show 
that  the  sale  was  expressly  or  Impliedly  a 
sale  by  the  acre. 

1.  As  to  the  second  ground  referred  to 
(which  will  be  first  considered): 

Since  the  opinion  of  this  court  delivered  by 
Judge  Baldwin  in  the  leading  case  on  this 
subject  in  Virginia  of  Blessing  v.  Beatty,  1 
Rob.  (40  Va.)  287,  it  has  been  the  settled  rule 
in  this  state,  followed  by  an  unbroken  line  of 
decisions,  that,  where  the  contract  of  sale 
refers  to  the  number  of  acres  of  the  land,  al- 
though a  price  in  gross  for  the  whole  of  the 
land  is  stated  and  nothing  is  said  in  the  con- 
tract as'  to  the  sale  being  by  the  acre,  it  is 
presumed  to  be  a  sale  by  the  acre,  unless 
there  is  other  and  affirmative  proof  that 
the  contract  was  one  of  hazard  as  to  acreage 
and  that  the  sale  was  expressly  agreed  to  be 
in  gross;  and  that  the  burden  is  always 
upon  the  party  asserting  the  contract  of 
hazard  (which  is  not  a  contract  which  is 
favored  in  equity),  to  prove  an  express  con- 
tract of  a  sale  in  gross,  and  the  latter  must 
be  clearly  established  by  the  facts  before 
the  court  will  so  hold.  Blessing  v.  Beatty, 
supra;  Crawford  v.  McDaniel,  1  Rob.  (40 
Va.)  448;  Jacksfon  v.  Llgon,  3  Leigh  (30  Va.) 
161;  Benson  v.  Humphreys,  75  Va.  198;  Ber- 
ry V.  Flshburne,  104  Va.  459,  51  S.  E.  827; 
Watson  V.  Hoy,  28  Grat  (69  Va.)  698;  Emer- 
son V.  Stratton,  107  Va.  303,  307,  58  S.  B. 
577;  Pack  v.  Whitaker,  110  Va.  122,  65  S. 
B.  496 — to  cite  only  a  few  of  the  cases 
on  this  subject  . 

In  the  cause  before  us,  the  contract  of 
sale,  which  was  in  the  form  of  a  statement 
in  writing  signed  by  the  appellee  and  ac- 
cepted by  a  memorandum  at  its  foot  signed 
by  Latham,  acting  for  himself  and  appellant, 
was  as  follows: 

"Memorandum  of  Agreement. 
"Washington,  D.  C,  August  25,  1913. 

"I  have  this  day  sold  to  J.  W.  Latham  of 
Washington,  D.  C.,  and  R-  F.  Austin  of  Green- 
wood, Miss.,  all  my  tract  of  land,  in  Fairfax 
county,  Virginia,  lying  on  the  south  side  of  Ac- 
cotink  Run,  one  mile  west  of  Pohick  Station, 
on  the  R,  F.  &  P.  R.  R.  formerly  owned  by  Miss 
Mary  Custis  Lee,  supposed  to  contain  800  acres, 
on  the  terms,  to  wit:  $500.00  cash,  paid  in 
hand,  a  receipt  for 'which  is  hereby  acknowledg- 
ed, seven  thousand  five  hundred  ($7,500.00)  Jan- 
uary 10,  1914,  and  said  Latham  and  Austin 
assume  the  present  mortgage  that  is  now  on 
the  place  of  four  thousand  dollars  ($4,000.00) 
payable  as  follows:  ($1,(XX).(X>)  one  thousand 
dollars,  on  August  2,  1914,  one  thousand  dol- 
lars ($1,000.00)  dollars,  on  August  2,  1915  and 
balance  of  ($2,000.00)  dollars  Aug.  2,  1916.  A 
full  settlement  of  all  interest  and  taxes,  etc., 
and  a  general  warranty  deed  given  on  January 
10.<  1914. 

"Witness  my  hand  and  seal  this  29th  of  Au- 
gust, 1913. 

"[Signed]    Frederick  H.  Sanders.    [Seal]" 

There  was  no  evidence  in  the  cause  that 
there  was  any  express  agreement  that  the 
sale  was  to  be  in  grass  and  not  by  the  acre. 

Under  the  rule  in  Virginia  above  referred 


to,  therefore,  the  evidence  in  the  cause  shows 
that  there  was  "impliedly"  a  sale  by  the  acre^ 
and  hence  I  cannot  agree  with  the  conclusion 
of  Judge  BURKS  on  the  sec<md  ground  upon 
which  he  rests  his  opinion. 

2.  As  to  the  first  ground  above  referred  to» 
on  which-  the  opinion  of  Judge  BURKS  la 
based: 

The  same  line  of  decisions  in  thi9  state 
above  referred  to,  and  some  of  which  are 
above  cited,  establish  the  doctrine  that  the 
principle  on  which  equity  grants  the  relief 
sought  by  the  appellant  in  this  cause  is  that 
of  granting  relief  from  the  payment  of  money 
induced  by  a  bona  fide  mistake  of  fact  as 
to  the  quantity  of  the  land  purchased.  As 
said  by  Judge  Baldwin  in  Blessing  v.  Beatty, 
supra: 

"The  principle  upon  which  equity  gives  re- 
lief in  cases  of  deficiency  ♦  ♦  ♦  in  the  esti- 
mated quantity  upon  the  sale  of  lands,  I  un- 
derstand to  be  that  of  mistake;  whether  the 
mutual  mistake  of  the  parties,  or  the  mistake  of 
one  of  them,  occasioned  by  the  fraud  or  culpa- 
ble negligence  of  the  other.  I  do  not  perceive 
any  other  principle  upon  which  the  jurisdiction 
can  be  founded.    •    •    ♦'• 

The  mistake  of  the  vendee  and  plaintiff  in 
such  a  case  may  or  may  not  have  been  in- 
duced by  the  misrepresentation,  fraud,  or 
culpable  negligence  of  the  vendor.  If  it  was 
induced  by  a  mutual  mistake,  both  of  vendor 
and  vendee  (as,  indeed,  is  stated  by  the  ma- 
jority opinion  in  the  outset  of  it,  as  well  as 
in  Judge  Baldwin's  opinion  above  quoted), 
the  vendee  plaintiff  is  entitled  to  the  relief 
of  recovery  back  of  so  much  money  as  he  may 
have  been  induced  to  pay  to  or  for  the  vendor, 
by  such  mistake  of  fact  existing  on  the  part 
of  the  vendee.  The  gravamen  of  such  a  case, 
and  the  only  essential  thing  to  entitle  the  ven- 
dee plaintiff  to  relief,  is  that  he  paid  the  mon- 
ey under  a  bona  fide  mistake  of  fact  as  to  the 
quantity  of  the  land,  when  the  sale  was  a  sale 
by  the  acre  and  not  one  of  hazard  Xuot  a  sale 
in  gross),  as  aforesaid. 

Wheth^  the  mistake  of  appellant  was  in- 
duced by  any  misrepresentation  of  the  appel- 
lee, therefore,  is  immaterial.  If  the  truth 
was  that  Latham  first  conceived  the  mistaken 
idea  that  there  was  800  acres  in  the  tract  of 
land  and  that  his  mistake  was  induced  by 
the  Accotink  Run  not  being  laid  down  ac- 
curately on  the  map  of  the  "Bavensworth" 
lands  made  by  R.  R.  Farr,  surveyor,  and  even 
if  I/atham  communicated  this  obsession  of  his 
to  the  appellee  (as  he  did  undoubtedly  to  the 
appellant),  all  of  this,  as  I  view  the  matter, 
was  immaterial.  The  fact  remains  that,  how- 
ever induced,  at  the  time  the  appellee  signed 
the  contract  aforesaid,  and  it  was  entered  in- 
to by  appellant,  and  at  the  time  the  appellant 
paid  the  first  $4,000  paid  by  him,  at  the  time 
the  deed  to  appellant  from  appellee  waB  de- 
livered, and  at  the  time  appellant  subsequent- 
ly paid  the  second  $4,000  and  Interest  and  ex- 
penses presently  to  be  mentioned,  both  appel- 
lee and  appellant  were  acting  under  the  hon- 
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est  mistake  that  said  land  contained  800 
acres,  when  In  fact  it  contained  a  substan- 
tially less  quantity,  to  wit,  only  580^2  acres, 
and  Latham  also  acted  under  the  same  honest 
mistake  of  fact  There  is  no  suggestion  by 
the  evidence  in  the  cause  .of  any  conscious 
mi2>representation  or  fraud  on  the  part  of 
any  one 

That  the  appellee  acted  under  said  honest 
mLstake  of  fact  is  conclusively  proved  to  be 
a  fact  by  the  contract  of  sale  above  quoted, 
signed  by  him,  in  its  reference  to  the  land  as 
'•supposed  to  contain  800  acres."  (Indeed,  If 
any  representation  as  to  quantify  from  ap- 
pellee was  necessary,  here  was  a  representa- 
tion directly  by  him  to  appellee,  and  in  writ- 
ing. In  the  very  contract  of  sale  itself.  That 
the  contract  was  drawn  by  some  one  else  is,  of 
course,  immaterial.  The  reference  in  the  con- 
tract of  sale  to  the  "supposed"  quantity  of 
the  land  is,  however,  material,  as  evidence  of 
the  quantity  of  land  which  is  presumed,  un- 
der the  rule  above  referred  to,  to  have  been 
in  the  minds  of  the  contracting  parties  and  to 
have  fixed  the  total  purchase  money  upon  a 
computation  based  on  a  sale  by  the  acre.) 
That  Latham  may  have  before  the  date  of 
such  contract  made  the  same  representation 
to  appellant  is,  in  my  view  of  the  case,  whol- 
ly immaterial,  or  in  what  capacity  Latham 
was  then  acting,  whether  as  agent  for  th6 
appellee  or  as  a  partner  of  appellant.  The 
ultimate  fact,  as  shown  by  all  of  the  testimony 
in  the  cause,  and  about  which  there  is  no 
suggestion  of  any  doubt  anywhere,  or  on  the 
part  of  any  party  in  interest,  is  that  the  ap- 
pellant acted  under  the  honest  and  bona  'fide, 
although  mistaken  belief,  that  there  were  800 
acres  of  the  land  when  he  paid  that  portion 
of  the  purchase  money  which  was  paid  by 
him  therefor ;  and  that  the  appellee  acted  un- 
der the  same  mistake  of  fact  when  he  re- 
ceived that  portion  of  the  purchase  money 
which  appellant  paid  him  directly  and  when 
he  took  appellant's  obligation  as  to  the  as- 
sumption of  the  $4,000  mortgage  or  deed  of 
trust  on  the  land  to  be  paid  for  appellee, 
which  eventually  resulted  in  the  sale  of  the 
land  thereunder  and  the  further  payment  of 
purchase  money  for  said  land  made  by  ap- 
pellant for  appellee. 

Accordingly,  under  said  contract,  appellant, 
on  or  before  January  9,  1914,  paid  to  the  ap- 
pellee $4,000,  or  one-third  of  the  purchase 
money.  Latham  paid  the  like  portion  of  the 
purchase  money  on  or  before  January  d,  1914, 
or  it  was  "settled"  between  Latham  and  ap- 
pellee. This  left  a  remainder  of  one-third  of 
the  purchase  money  unpaid,  being  the  $4,000 
covered  by  the  mortgage  or  deed  of  trust  debt 
mentioned  in  said  contract,  the  payment  of 
which  was  assumed  by  Latham  and  appel- 
lant Subsequently  appellant,  on  August  2, 
1014,  paid  $600  on  the  principal  of  said  $4,- 
000  remainder  of  purchase  money  and  $60  on 
account  of  interest  on  the  $4,000  for  one  year. 
Latham  defaulted  in  the  payment  of  his  part 


of  such  remainder  due  August  2,  1914,  and 
in  November,  1914,  the  land  was  sold  under 
the  mortgage  or  deed  of  trust  aforesaid  and 
was  bought  in  by  appellant  for  the  amount  of 
the  balance  of  said  $4,000  remainder  of  pur- 
chase money  (and  interest  to  that  date)  then 
still  unpaid,  and  expenses  of  sale,  aggregating 
$3365.  That  is  to  say  by  his  purchase  at  said 
sale  and  the  payments  made  by  him  prior 
thereto  aforesaid,  appellant  paid  two-thirds 
of  the  purchase  money  of  $12,000  for  said  land, 
and  about  $129.80  in  excess  thereof,  expenses 
of  said  sale,  all  under  the  mistaken  belief  that 
he  was  getting  at  least  800  acres  of  land. 

The  evidence  in  this  cause  established  be- 
yond all  question,  therefore,  that  the  appel- 
lant thus  paid  two-thirds  of  said  purchase 
money  under  an  honest  mistake  as  to  the 
quantity  of  said  land.  By  actual  survey 
made  in  June,  1915,  the  quantity  of  the  land 
was  ascertained  to  be  580.22  acres,  or  a 
shortage  of  219.78  acres  was  found  to  exist 
of  the  supposed  quantity  of  800  acres,  as 
stated  in  the  contract  of  sale  aforesaid.  If 
there  were  no  facts  with  respect  to  buildings 
on  the  land  or  other  circumstances  to  dis- 
turb the  average  price  per  acre  (and  there 
Is  no  suggestion  thereof  in  the  record),  the 
contract  price  of  the  land  (supposed  to  be 
800  acres  at  $12,000)  was  $15  per  acre.  The 
shortage  of  219.78  acres  at  $15  per  acre  would 
amount  to  $3,296.78.  As  appellant  paid  two- 
thirds  of  the  contract  price  for  the  land  to 
and  for  the  appellee  under  the  mistake  afore- 
said (not  computing  the  expenses  of  sale 
aforesaid  paid  by  him,  with  which  appellee 
should  not  be  chargeable),  the  appellant  paid 
for  two-thirds  of  said  219.78  acres  shortage 
of  land,  and  is  entitled  to  recover  of  the  ap- 
pellee two-thirds  of  said  $3,296.78,  or  the 
sum  of  $2,197.80,  with  legal  interest  on  $68.68 
parcel  thereof  from  August  29,  1913 ;  on  $1,- 
030.22  parcel  thereof  from  January  9,  1914; 
and  on  $1,098.90,  the  residue  thereof,  from 

November ,  1915  (the  day  of  sale  under 

said  deed  of  trust),  until  paid;  and  the  costs 
of  suit  in  the  court  below  and  upon  this  ap- 
peal. 

Latham  paid  for  one-third  of  sa)d  shortage 
of  land,  but  he  is  not  a  party  before  the  court 
seeking  to  recover  for  such  payment.  It  is 
true  that  appellant  claims  to  be  entitled  to 
such  recovery  also,  but  no  principle  is  per- 
ceived upon  which  such  a  recovery  by  appel- 
lant could  be  allowed.  The  principle  on 
which  relief  is  granted  in  such  cases,  abovft 
stated,  does  not  apply  to  such  a  recovery  by 
appellant,  who  did  not  pay  such  money. 

It  should  perhaps  be  further  stated  that 
it  is  true,  as  mentioned  in  the  majority  opin- 
ion, that  the  deed  from  appellee  to  appel- 
lant omits-  any  statement  of  the  acreage  of 
the  land.  But  there  is  no  suggestion  in  the 
record  that  this  omission  was  caused  by  any 
change  in  the  supposition  or  belief  of  the 
vendor  and  vendee  that  the  land  contained 
800  acres  at  least    Such  omission,  therefore, 
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can  have  no  effect  to  prove  an  express  con- 
tract of  hazard  or  of  a  sale  in  gross.  At 
most,  the  deed  was  merely  silent  as  to  what 
the  contract  was  as  to  acreage,  and  gave  no 
covenant  of  warranty  as  to  the  quantity  of 
acreage  on  which  an  action  of  covenant  would 
He.  But  since  this  case  Is  not  an  action  of 
covenant,  the  silence  of  the  deed  on  this 
point  is  Immaterial.  The  deed  does  not  su- 
persede the  contract  of  sale  as-  to  the  sup- 
posed quantity  of  the  land  by  stating  that  a 
different  quantity  from  that  named  in  the 
contract  Is  conveyed,  but  uses  language 
which  would  operate  to  convey  the  land  what- 
ever in  fact  might  be  the  acreage,  whether 
in  excess  of  the  contract  quantity  or  less 
than  that  quantity. 

For  the  foregoing  reasons,  I  am  of  opinion 
that  the  decree  complained  of  should  be 
reversed. 


(122  Va.  268) 

CITY  OF  PORTSMOUTH  v.  PORTS- 
MOUTH &  NORFOLK  CORP. 

(Supreme  Court  of  Appeals  of  Virginia. 

Jan.  24,  1918.     Rehenring  Denied 

March  21,  1918.) 

1.  Municipal  Corporations  ^=>333— Grant 
OF  Franchise— Requirement  of  Check- 
Forfeiture. 

The  requirement  of  a  city  ordinance,  author- 
izing the  granting  of  a  franchise  for  ligliting  the 
streets,  that  all  bidders  should  accompany  their 
bids  with  a  certified  check,  payable  to  the  city 
treasurer,  in  the  sum  of  $5.00O,  to  be  forfeited 
to  the  city  as  liquidated  damages  for  failure 
to  comply  with  the  bid  and  execute  the  con- 
tract, if  awarded,  was  not  violative  of  Const. 
I  125  (Code  1904,  p.  ccxli),  providing  that  be- 
fore granting  any  franchise  or  privilege  for 
years,  except  for  a  bridge  or  railroad,  the  mu- 
nici^alitjr  shall  first,  after  due  advertisement, 
receive  bids,*  etc.,  or  Code  1904,  {  1033f,  provid- 
ing that  the  person  or  corporation  to  whom  the 
franchise  is  awarded,  by  competing  bids  or 
otherwise,  shall  first  execute  bond,  etc. 

2.  Municipal  Corporations  ^=»337  — For- 
feutures  —  Bidder  for  Street  Lighting 
Franchise. 

The  rule  that  courts  incline  against  forfei- 
tures has  no  application  to  such  a  case. 

3.  Municipal  Corporations  ^=»3G2(2)— Ex- 
tension OF  Time  to  Bidder  for  Munici- 
pal Lighting — Illegality  of  Ordinance 
—••Amendment  of  Franchise.** 

A  city  ordinance,  extending  additional  time 
to  a  bidder  for  a  street  lighting  franchise  for 
supplying  municipal  lighting,  was  not  an 
'•amendment*'  of  the  original  franchise,  there- 
fore illegal,  for  noncompliance  with  Code  1904, 
I  1033f,  par.  5,  being  simply  an  extension  of 
time  on  the  contract  within  which  to  furnish 
municipal  lighting;  the  city  being  within  its- 
rights  in  granting  the  indulgence. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Amend- 
ment] 

Error  to  Circuit  Court  of  City  of  Ports- 
mouth. 

Action  in  assumpsit  by  the  Portsmouth  & 
Norfolk  Corporation  against  the  City  of 
Portsmouth.  To  review  a  judgment  for  plain- 
tiff, defendant  brings  error.  Reversed,  and 
judgment  entered  for  defendant. 


John  W.  Happer,  of  Portsmouth,  for  plain- 
tiff in  error.  R.  R.  Hicks,  of  Norfolk,  for  de- 
fendant in  error. 

WHITTLE,  P.  The  common  councU  of  the 
city  of  Portsmouth,  pursuant  to  Code,  §  1038, 
passed  an  ordinance  authorizing  the  granting 
of  a  franchise  for  lighting  the  streets,  etc^ 
of  the  dty,  which  was  approved  by  the  may- 
or March  6,  1909. 

•Section  4  of  the  ordinance  provides: 

"All  bidders  are. to  be  invited  to  make  their 
bids  upon  a  ten  year  franchise  with  a  ten  year 
contract,  and  a  twenty  year  franchise  with  a 
ten  year  contract;  and  each  bidder  is  required 
to  accompany  his  bid  with  a  certified  check  pay- 
able to  the  city  treasurer  in  the  sum  of  five 
thousand  dollars— to  be  forfeited  to  the  city  as 
liquidated  damages  should  he  fail  to  comply 
with  his  bid  and  execute  the  contract  hereby 
required  in  the  event  of  his  bid  being  accepted ; 
but  should  his  bid  be  not  accepted  then  the 
said  check  is  to  be  returned  to  him.** 

The  Portsmouth  &  Norfolk  Corporation,  de- 
fendant In  error,  was  the  sole  bidder,  and 
filed  with  its  bid  a  certified  check  for  $5,000. 
as  required  by  the  ordinance.  The  council, 
by  subsequent  ordinance.  In  accordance  with 
the  statute,  awarded  the  franchise  and  con- 
tract to  defendant  in  error,  and  directed  the 
city  attorney  to  prepare  the  contract,  which 
was  done,  and  it  was  dated  and  duly  exe- 
cuted on  the  part  of  the  city  May  25,  1910. 
But  defendant  in  error,  admittedly  by  rea- 
son of  its  inability  to  finance  the  undertaking 
and  for  no  other  cause,  declined  to  execute 
the  contract.  Thereupon  the  council,  on  July 
14,  1910,  adopted  a  resolution  forfeiting  the 
certified  check,  and  placed  the  proceeds  to 
the  city's  credit. 

On  April  9,  1915,  4  years  8  months  and  20 
days  after  the  alleged  cause  of  action  ac- 
crued, the  Portsmouth  &  Norfolk  Corporation 
brought  assumpsit  against  the  city  to  recov- 
er the  amount  of  the  check.  The  defendant 
demurred  to  the  declaration,  and  pleaded  the 
general  issue,  and  filed  a  special  plea  setting 
up  the  three-year  limitation  as  a  bar  to  the 
action.  The  whole  matter  of  law  and  fact 
was  submitted  to  the  court,  which  rendered 
judgment  for  the  plaintiff.  The  essential 
contentions  of  defendant  in  error  for  afilrm- 
ing  the  judgment  are  these: 

[1,2]  1.  '^That  the  requirement  that  the 
bidder  should  deposit  his  check  for  $5,000 
as  a  prerequisite  to  bidding  for  a  public  fran- 
chise is  contrary  to  the  Constitution  of  the 
state  of  Virginia  and  laws  passed  in  pursu- 
ance thereof,  and  thus  having  been  acquired 
by  the  city  Illegally,  the  city  had  no  title  to 
the  check,  and  it  remained  the  property  of 
the  corporation." 

This  proposition  Is  based  upon  misappre- 
hension of  the  facts  upon  which  it  is  predi- 
cated. Section  125,  art.  8,  of  the  Constitu- 
tion (Code  1904,  p.  ccxli),  ordains  that: 

"Before  granting  any  such  franchise  or  priv- 
ilege for  a  term  of  years,  except  for  a"  bridge 
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or  railroad,  "the  mnnicipality  shall  first,  after 
due  advertisement,  receive  bids  therefor  pub- 
licly, in  such  manner  as  may  be  provided  by 
law,  and  shall  then  act  as  may  be  required  by 
law." 

Code,  I  1033f,  provides: 

*****  That  the  person  or  corporation  to 
whom  any  such  franchise,  right,  or  privilege 
is  awarded,  whether  by  competing  bids  or  other- 
wise, ♦  ♦  ♦  shall  first  execute  a  bond,  with 
good  and  sufficient  security,  in  favor  of  the 
city  or  town,  in  such  sum  as  said  city  or  town 
shall  determine,  conditioned  upon  the  construct- 
ing and  putting  into  operation  and  maintaining 
the  plant  or  plants  provided  for  in  the  fran- 
chise, right,  or  privilege  granted." 

The  bond  is  required  for  the  franchise  and 
for  the  discharge  of  the  duties  thereby  im- 
posed In  conformity  with  the  statuta  The 
certified  check,  on  the  other  hand,  was  In- 
tended to  Insure  the  execution  of  the  con- 
tract, and,  In  case  of  failure,  to  Indemnify 
the  city  by  way  of  liquidated  damages  for 
the  breach.  There  Is  nothing  either  In  the 
Constitution  or  statute  which  forbids  such 
stipulation,  and  the  requtrement  1b  not  un- 
usual in  transactions  of  this  kind. 

Judge  Dillon  in  his  work  on  Municipal  Cor- 

I)oratlous,  says: 

"After  the  opening  of  the  bids,  the  ascertain- 
ment of  the  lowest  and  most  favorable  bidder, 
and  the  adoption  of  a  resolution  that  the  con- 
tract be  awarded  to  him,  does  not  make  a  com- 
pleted contract  between  the  municipality  and 
the  bidder,  where  the  charter  requii:es  that  all 
contracts  relating  to  city  affairs  shall  be  in 
writing,  or  where  the  advertisement  so  specifies, 
or  where  some  further  step  remains  to  be  taken. 
*  *  *  Where  a  bidder  accompanies  his  bid 
for  the  performance  of  a  public  work  with  the 
deposit  of  a  certain  sum,  under  an  agreement 
to  forfeit  the  sum  deposited  in  case  of  his  neg- 
lect or  refusal  to  enter  into  the  contract  for  the 
work,  and  without  default  on  the  part  of  the 
board  he  fails  to  execute  the  contract,  he  can- 
not recover  back  his  deposit  and  the  board  may 
declare  the  same  forfeited."  2  Dillon  on  Mun. 
Corp.  (5th  Ed^  §  810,  cited  with  approval  in 
Baltimore  v.  Robinson,  123  Md.  660,  91  AtL 
682,  L.  R.  A.  1915A,  225,  Ann.  Cas.  19160, 
425. 


•<i 


So,  McQuiUln  on  Mun.  Corp.  §  1221,  says: 

'It  is  frequently  required  that  bidders  for 
public  contracts  accompany  their  bids  with  a 
deposit  or  other  security  of  a  prescribed  amount, 
as  a  guaranty  that  they  will  meet  the  require- 
ments of  their  bids.  When  so  required  it  is 
generally  held  necessary  to  the  validity  of  the 
bid  that  the  security  be  submitted  with  the  bid 
and  be  of  the  kind  designated." 

And  in  note  11  it  Is  said: 

**Such  a  requirement  is  a  valid  regulation  of 
the  conduct  of  municipal  business" — citing 
Wheaton,  etc.,  Co.  t.  Boston,  204  Mass.  218, 
90  N.  E.  698. 

So,  also,  the  same  author,  at  section  1221, 

page  2677,  says: 

"Money  accompanying  a  bid  as  security  that 
a  bidder  will  enter  into  a  contract  if  his  bid  is 
accepted  cannot  be  recovered  back  if  the  bid- 
der fails  to  enter  into  the  contract.  The  rule 
that  courts  incline  against  forfeitures  has  no 
application  to  such  a  case,  and  the  rule  is  never 
carried  to  the  extant  of  rdlevlng  parties  against 
the  express  terms  of  their  own  contracts."       1 


2.  This  contention,  In  substance,  is  that  de- 
fendant In  error's  cheek  was  deposited  with 
a  bid  that  was  never  accepted  by  the  council 
of  the  city,  and  that  the  franchise  granted 
materially  varied  from  the  original  bid.  In 
contravention  of  this  allegation,  the  record 
affirmatively  shows  that  there  is  no  such 
variance  between  the  franchise  granted  and 
the  bid,  and,  moreover,  that  the  committees 
of  both  branches  of  the  council  reported  fa- 
vorably upon  the  bid,  and  the  report  was 
adopted  by  the  common  council  on  May  11, 
1909,  and  by  tlie  board  of  aldermen  on  May 
18th,  and  approved  by  the  mayor  on  May  22d 
following. 

[3]  3.  The  contention  that  the  ordinance  of 
April  23,  1910,  extending  additional  time  to 
the  company  for  supplying  municipal  light- 
ing, was  an  amendment  of  the  original  fran- 
chise, and  therefore,  for  noncompliance  with 
paragraph  5  of  section  1033f,  was  Illegal,  Is 
without  merit.  The  second  paragraph  of  the 
resolution  shows  that  It  was  adopted  on  ap- 
plication of  the  corporation ;  and,  besides,  It 
was  not  an  amendment  or  extension  of  the 
franchise,  but  simply  an  extension  of  time  on 
the  contract  within  which  tOs furnish  munici- 
pal lighting,  and  the  city  was  within  Its 
rights  in  granting  the  Indulgence. 

4.  All  of  the  foregoing  contentions  are  In- 
tended to  lead  tip  to  the  proposition  that  the 
city's  claim  to  the  proceeds  of  the  $5,000 
check  was  tortious;  consequently,  that  the 
correct  limitation  governing  an  action  for 
its  recovery  was  five  years,  under  section 
2920,  as  the  city  maintains.  Since,  however, 
we  are  of  opinion  that  plaintiff  In  error  was 
rightfully  entitled  to  the  fund  In  controversy 
In  any  aspect  of  the  case,  the  judgment  must 
be  reversed,  and  judgment  entered  for  the 
plaintiff  in  error,  the  dty  of  Portsmouth. 

Reversed. 

(122  Va.  &06) 

COMMONWEAI.TH  et  al.  v. TREDEGAR  CO.* 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

Taxation  €=»608(10)— Collection— Injunc- 
tion—STATtrxB. 
It  being,  under  Code  1904,  §  508,  the  duty 
of  the  commissioner  of  revenue  to  assess  for  tax- 
ation any  property  which  he  finds  was  not  so 
assessed  for  a  previous  year,  within  the  limits 
there  prescribed,  and  there  being  an  adequate 
remedy  by  motion  under  section  567,  if  he  makes 
an  erroneous  or  illegal  and  invalid  assessment. 
Acts  1916,  c.  64,  providing  that  no  suit  to  re- 
strain the  collection  or  assessment  of  a  tax  shall 
be  maintainable,  except  when  the  party  has  no 
adequate  remedy  at  law,  bars  suit  by  the  prop- 
erty owner  to  correct  and  cancel  such  assessment 
made  by  such  officer,  to  exonerate  complainant 
from  the  tax,  and  to  perpetually  enjoin  its  col- 
lection. 

Appeal  from  Circuit  Court  of  City  of  Rich- 
mond. 

Salt  for  Injunction  by  the  Tredegar  Com- 
pany against  the  Commonwealth  and  others. 
From  an  adverse  decree,  defendanls  appeal. 
Reversed  and  dismissed. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indezi 
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The  Attorney  General  and  H.  R.  Pollard, 
of  Richmond,  for  appellants.  W.  R.  Mere- 
dith, of  Richmond,  for  appellee. 

KELLY,  J.  The  examiner  of  records  for 
the  judicial  circuit  embracing  the  dty  of 
Richmond  reported  to  the  local  board  of  re- 
view for  that  city  certain  capital  alleged  to 
have  been  omitted  from  the  tax  returns  of 
the  Tredegar  Company  for  the  years  1903  to 
1911,  inclusive.  At  a  hearing  before  the  lo- 
cal board  of  review,  the  commonwealth  in- 
sisted upon,  and  the  Tredegar  Company  de- 
nied, the  correctness  of  the  report  of  the  ex- 
aminer, with  the  result  that  the  board  re- 
jected the  report  In  toto,  and  instructed  the 
commissioner  of  the  revenue  not  to  extend 
the  tax  upon  his  books.  Thereupon  the  audi- 
tor of  public  accounts,  with  the  approval  of 
the  state  tax  board.  Issued  written  instruc- 
tions to  the  commissioner  of  The  revenue,  di- 
recting him  to  disregard  the  action  of  the 
local  board  and  to  make  the  assessment  of 
the  alleged  omitted  capital  in  accordance 
with  the  report  of  the  examiner.  The  com- 
missioner subsequently  made  the  assessment 
and  extension  as  directed  by  the  auditor. 

This  suit  in  equity  was  brought  by  the 
Tredegar  Company  for  the  ultimate  and  prin- 
cipal purpose  of  enjoining  and  restraining 
the  collection  of  the  taxes  assessed  as  above 
pointed  out  by  the. commissioner  of  the  rev- 
enue. The  circuit  court,  hearing  the  cause 
upon  the  bill  and  exhibits  and  a  demurrer 
thereto,,  and  being  of  opinion  that  the  assess- 
ment was  unauthorized  and  void,  directed 
the  commissioner  to  strike  the  same  from 
his  books,  and  decreed  that: 

"The  defendants  [the  commonwealth  of  Vir- 
ginia, the  city  of  Richmond,  and  their  tax  of- 
ficers] are  restrained  and  enjoined  from  collect- 
ing or  attempting  to  collect  said  omitted  taxes 
until  said  defendants  shall  take  an  appeal  [from 
the  action  of  the  local  board  of  review]  to  the 
hustings  court  of  the  city  of  Richmond,  and 
it  shall  be  finally  determined  by  the  court  of 
last  resort  that  such  extensions  of  said  taxes 
are  authorized  by  law,  valid,  and  should  be  col- 
lected." 

From  this  decree  the  present  appeal  was 
allowed,  and  the  first  question  to  be  decided 
is  whether  a  court  of  equity  has  jurisdic^ 
tion  of  the  cause. 

Prior  to  February  24,  1916,  the  jurisdic- 
tion of  courts  of  equity  to  restrain  an  illegal 
or  unauthorized  tax  was  well  settled  by  the 
decisions  in  this  state.  WythevUle  v.  John- 
son, lOS  Va.  589,  590,  62  S.  E.  328,  18  L.  R. 
A.  (N.  S.)  960,  128  Am.  St  Rep.  981,  and  ca*- 
es  cited  there.  The  jurisdiction  having  once 
attached,  it  will  survive  until  destroyed  by 
express  statutory  enactment  (Redd  v.  Super- 
visors, 31  Grat  [72  Va.]  695,  697);  and  the 
mere  fact  that  an  adequate  remedy  at  law 
has  been  provided  by  statute  does  not  defeat 
the  jurisdiction  (Herring  v.  Wilton,  106  Va. 
171,  176,  55  S.  E.  546,  7  L.  R.  A.  [N.  S.]  349, 
117  Am.  St  Rep.  997;  WytheviUe  v.  Johnson, 
supra). 


In  manifest  recognition  of  these  princi- 
ples, the  (reneral  Assembly  passed  an  act, 
approved  February  24,  1916  (Acts  1916,  p. 
89),  which  provides: 

"That  no  suit  for  the  purpose  of  restraining 
the  assessment  or  collection  of  any  tax,  state 
or  local,  shall  be  maintained  in  any  court  of 
this  commonwealth,  except  when  the  party  has 
no  adequate  remedy  at  law." 

This  statute.  In  our  opinion,  is  conclusive 
of  the  instant  case.  The  gist  of  the  pro- 
ceeding, plainly  shown  by  the  prayer  of  the 
bill,  is  to  correct  and  cancel  the  assessment, 
to  exonerate  the  complainant  from  the  tax, 
and  to  perpetually  enjoin  its  collection.  Pre- 
cisely this  relief  was  available  to  the  com- 
plainant by  a  simple  motion  at  law,  under 
sections  567,  568,  and  569  of  the  Code.  If 
the  act  of  February  24,  1916,  is  to  be  given 
any  effect  at  all,  it  must  be  held  to  apply  to 
this  suit.  The  test  of  the  statute  in  every 
case  is  to  be  found  In  the  adequacy  of  the 
remedy  at  law.  In  this  instance  every  pos- 
sible defense  against  the  assessment  which 
is  raised  in  the  equity  suit  could  have  been 
equally  availed  of  in  the  motion  under  the 
statute.  Quoting  the  language  of  Judge 
Keith  in  Johnson  v.  Hampton  Institute,  105 
Va.  319,  326,  54  S.  E.  31,  33: 

"We  think  the  remedy  afforded  by  this  stat- 
ute [Code,  §  567],  which  provides  for  bringing 
both  the  citizen  and  the  Commonwealth  before 
the  court,  is  ample  and  complete  to  meet  all  the 
exigencies  Of  the  case  presented  in  the  plead- 
ings." 

It  Is  earnestly  contended  that  the  only 
course  open  to  the  commonwealth,  after  the 
local  hoard  of  review  had  rejected  the  report 
of  the  examiner  of  records,  was  an  appeal  to 
the  hustings  court  of  the  dty  of  Richmond, 
and  that  the  subsequent  action  of  the  auditor 
and  the  commissioner  was  null  and  void. 
This  is  a  debatable  proposition;  but,  if  we 
concede  that  the  contention  is  sound,  in  so 
far  as  the  validity  of  the  assessment  in  ques- 
tion may  depend  upon  the  action  of  the  ex- 
aminer and  of  the  board  of  review,  we  have 
no  difficulty  in  holding  that,  if  the  assessment 
is  right  in  substance,  it  could  be  upheld  as 
an  independent  assessment  made  by  the  com- 
missioner under  the  instructions  of  the  au- 
ditor, without  any  action  on  the  part  of  the 
examiner  of  records  or  the  board  of  review. 
In  other  words,  we  think  that,  under  section 
508  of  the  Code,  it  is  the  duty  of  the  commis- 
sioner of  the  revenue  to  assess  for  taxation 
any  property  which  he  finds  has  not  been 
assessed  for  taxation  for  any  of  the  previous 
years  within  the  limits  prescribed  by  that 
section.  If  he  makes  an  erroneous  or  an 
illegal  and  invalid  assessment,  the  remedy 
under  section  567  of  the  Code  is  adequate, 
and  the  previously  existing  remedy  by  injunc- 
tion is  cut  off  by  the  act  of  February  24, 
1916.  This,  we  think,  is  as  it  should  be. 
The  remedy  by  motion  under  the  statute  Is 
prompt  and  simple,  and,  as  construed  by  this 
court,  is  peculiarly  adapted  to  a  fair  and  just 
settlement  of  disputes  of  this  ciuiracter  be« 
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tween  the  commonwealth  and  its  citizens. 

In  Ck>mmonwealth  y«  Schmelz,  114  Va.  301, 

370,  76  S.  E.  905,  007,  Judge  Buchanan  said: 

"Under  these  proyisions  of  the  Code,  If  there 
has  been  an  error  in  the  assessment  complained 
of  to  the  prejudice  of  the  taxpayer  (not  caused 
by  his  failure  or  refusal  to  furnish  a  list  of 
ms  property  to  the  commissioner  of  the  revenue) 
he  is  entitled  to  be  relieved  to  tbe  extent  of  the 
erroneous  assessment.  If,  on  the  other  hand, 
the  error  in  the  assessment  or  in  the  lailure  to 
assess  his  property  be  to  the  prejudice  of  the 
Btnte,  the  state  is  entitled  to  receive  from  him 
the  taxes  properly  assessable  against  him.  In 
other  words,  the  taxpayer  who  comes  into  court 
under  these  sections  to  be  relieved  from  paying 
more  taxes  than  he  claims  he  ought  to  pay  ren- 
ders himself  liable  in  that  proceeding  to  pay 
all  taxes  with  which  he  is  chargeable  in  that 
jurisdiction  upon  a  correct  assessment  of  his 
property.  This  is  the  practice  in  some  of  the 
courts  of  the  state,  and  we  think  is  the  proper 
practice.  It  is  the  duty  of  the  party  who  seeks 
relief  under  these  statutes  (and  of  all  other  per- 
sons) to  pay  taxes  upon  all  of  his  property  tax- 
able in  that  jurisdiction.  If  he  has  been  im- 
properly assessed  on  some  property,  and  has  not 
been  assessed  at  all  upon  other  property  upon 
which  he  is  assessable  with  taxes,  there  is  no 
hardship^indeed,  it  is  only  just  and  equitable — 
in  assessing  him  with,  and  requiring  him  to  pay, 
all  tho  taxes  with  which  he  is  assessable  in  that 
jurisdiction  as  a  condition  to  granting  him  the 
relief  soueht.  There  is  no  difficulty,  in  a  pro- 
ceeding like  this  to  be  relieved  from  an  erro- 
neous assessment,  for  the  court  to  examine  into 
and  do  all  that  the  commissioner  of  the  revenue 
is  required  to  do  under  the  provisions  of  sections 
508  and  509  of  the  Code." 

In  view  of  the  convenience,  elasticity,  and 
fairness  of  proceedings  under  these  statutes, 
it  was  doubtless  the  controlling  purpose  of 
the  Legislature  in  the  enactment  of  the  act 
of  February  24,  1916,  to  compel  a  resort 
thereto  whenever  the  remedy  thereunder  was 
Inadequate.  At  any  rate,  the  case  before  us 
is  clearly  within  the  terms  of  the  act,  and 
we  are  of  opinion  that  the  circuit  court 
ought  to  have  sustained  the  demurrer  and 
dismissed  the  bill. 

The  remedy  by  motion  under  section  667 
of  the  Code  is  still  open  to  the  appellee,  and 
nothing  herein  Is  to  be  construed  as  indicat- 
ing any  opinion  concerning  its  right  to  relief 
against  the  assessment. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  reversed,  and  an  order  will 
be  entered  here,  sustaining  the  demurrer  and 
dismissing  the  bilL 

Reversed. 

SIMS,  J.,  absent 

a^  Gb.  689) 

SMITH  y.  STATE.    (No.  20.) 
(Supreme  Court  of  Georgia.    Feb.  22,  1918.) 

(SyUahui  hy  IA«  Court,) 

1.  Cbihinai.  Law  ^=9548(1)— Admissibilitt 
OF  Evidence— Testimony  in  Former  Trial. 
The  testimony  of  a  witness  who  was  exam- 
ined on  a  former  trial  of  a  criminal  charge, 
virhere  opportunity  of  cross-examination  wae  af- 
forded, is  admissible  in  evidence  on  a  subse- 


quent trial  of  the  same  defendant  upon  the  same 
charge,  upon  proof  that  the  witness  has  removed 
from'  the  state  and  has  refused  to  return  and 
testify  in  the  case. 

2.  Criminal  Law   ^=:>662(4)-— Admissibility 
OF  Evidence— Criminal  Case. 

Upon  the  trial  of  a  criminal  case  upon  the 
issue  of  guilty  or  not  guilty,  ex  parte  affidavits 
are  not  admissible  either  for  or  against  the  ac- 
cused. 

3.  Witnesses  ^=9333— Impeachment— Rebut- 
tal. 

Until  the  character  of  a  witness  is  attack- 
ed by  the  adverse  party,  evidence  tending  to 
support  that  character  is  not  admissible  when 
ofiered  by  the  party  producing  the  witness. 

4.  Homicide  ^==>3U0(3)  —  Justifiable  Homi- 
cide—Instructions. 

It  is  error,  upon  the  trial  of  one  indicted  for 
murder,  bo  to  instruct  the  jury  as  to  make  the 
defense  of  justifiable  homicide  interposed  by 
the  defendant  depend  both  upon  an  actual  neces- 
sity to  kill  and  upon  the  sufficiency  of  the  cir- 
cumstances to  justify  that  fears  of  a  reasonable 
man  that  it  was  necessary  for  him  to  kill  the 
deceased  in  order  to  save  his  own  life. 

Error  from  Superior  Court,  Oglethorpe 
County;    J.  N.  Worley,  Judge. 

Jack  Smith  was  convicted  of  homicide,  his 
motion  for  a  ne\v  trial  was  overruled,  and 
he  brings  error.    Reversed. 

W.  M.  Howard,  of  Augusta,  Joel  Cloud, 
E.  P.  Shull,  and  Sibley  &  McWhorter,  all  of 
Lexington,  John  R.  Ck>oper,  of  Macon,  and 
W.  W.  Armlstead,  of  Crawford,  for  plaintiff 
in  error.  Thos.  J.  Brown,  Sol.  Gen.,  of  El- 
berton,  J.  M.  Pitner,  of  Washington,  Ga., 
Paul  Brown,  of  Lexington,  A.  S.  Skelton, 
Sol.  Gen.,  of  Hartwell,  and  Clifford  Walker, 
Atty.  Gen.,  and  M.  C.  Bennet,  Asst.  Atty. 
Gen.,  for  the  State. 

ATKINSON,  J.  [13  1.  On  the  trial  of 
Jack  Smith  for  the  murder  of  Mike  Martin, 
the  court  admitted  In  evidence,  over  objec- 
tion, a  paper  purporting  to  be  the  report  of 
the  testimony  of  Ola  Chambers,  a  witness 
for  the  state,  delivered  on  a  former  trial  of 
the  case  in  the  same  court,  as  reproduced 
from  the  notes  made  by  the  official  court 
stenographer;  also  the  testimony  of  cer- 
tain witnesses  who  professed  to  have  heard 
and  remembered  the  substance  of  the  testi- 
mony above  mentioned  so  delivered  on  the ' 
former  trial,  stating  from  memory  what  the 
witness  had  testified.  Preliminary  to  the 
introduction  of  the  evidence,  it  was  shown 
that  Ola  Chambers  had  since  removed  to 
another  state,  and  that  at  the  time  of  the 
last  trial  she  was  residing  in  that  state  and 
refused  to  come  to  this  state  to  testify  in 
the  case.  The  court  stenographer  gave  testi- 
mony as  to  the  accuracy  and  truthfulness  of 
his  report  of  her  testimony  on  the  former 
trial.  An  objection  to  the  admission  of  this 
report  was  that  its  correctness  was  not  suf- 
ficiently shown.  Against  the  admission  of 
the  testimony  of  the  witnesses  who  testified 
from  memory  to  what  Ola  Chambers  had 
formerly  testified  the  following  objections 
were  urged: 
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"(1)  Because  under  the  Constitution  of  the 
state  of  Georgia,  art.  1,  §  1,  par.  5,  the  defend- 
ant was  entitled  to  be  confronted  with  the  wit- 
ness against  him  when  on  trial  for  his  life;  (2) 
because  the  nranner  and  demeanor  of  a  witness 
are  important  parts  of  the  testimony  of  a  wit- 
ness* to  the  consideration  of  which  the  jury  are 
entitled,  and  the  reading  of  said  testimony  de- 
prived the  defendant  of  the  benefit  of  having  the 
said  demeanor  and  manner  of  testifying  before 
the  jury;  (3)  because  the  defendant  thereby  was 
deprived  of  the  benefit  of  cross-examining  the 
witness  on  her  conduct,  statements,  and  'other 
occurrences  affecting  her  credit  down  to  the 
time  of  the  trial;  (4)  because,  there  being  no  law 
providing  for  the  taking  of  depositions  of  a 
witness  in  a  murder  case,  the  reading  of  said 
testimony  tends  to  deprive  the  defendant  of  his 
life  and  liberty  without  due  process  of  law,  con- 
trary to  article  1,  §  1,  par.  3,  of  the  Constitu- 
tion of  this  state,  and  to  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States." 

In  Burnett  v.  State,  87  Ga.  622,  13  S.  B. 

552,  It  was  held: 

"Code,  §  4696,  requires  the  evidence  given  in 
on  the  trial  of  a  felony  to  be  taken  down;  and 
by  section  46£Hj(a)  the  oflicif^  stenographic 
reporter  is  the  oliieer  to  perform  this  duty.  His 
report,  proved  by  him  to  be  correct,  although  he 
n:ay  not  remember  the  testimony,  is  competent 
evidence  in  another  case  of  what  a  witness 
swore  upon  the  trial  at  which  the  report  was 
made,  in  so  far  as  the  same  may  be  pertinent 
and  otherwise""  competent." 

A  careful  examination  of  the  stenogra- 
pher's testimony  as  to  the  accuracy  and  cor- 
rectness of  his  report  of  the  testimony  of 
Ola  Chambers  delivered  on  the  former  trial 
shows  its  sufficiency  to  lay  the  foundation 
for  introducing  the  copy  offered  in  evidence. 
This  leaves  for  consideration  the  remaining 
objections  to  the  admissibility  of  the  evi- 
dence. It  is  declared  by  statute  now  ex- 
pressed in  both  the  Civil  and  Penal  Codes 
of  this  state: 

"The  testimony  of  a  witness,  since  deceased, 
or  disqualified,  or  inaceessible  for  any  cause, 
given  under  oath  on  a  former  trial,  upon  sub- 
stantially the  same  issue  and  between  sub- 
stantially the  same  parties,  may  be  proved  by 
any  one  who  heard  it,  and  who  professes  to  re- 
member the  substance  of  the  entire  testimony,  as 
to  the  particular  matter  about  which  he  testi- 
fies."   l*enal  Code,  §  1027;  Civil  Code,  §  5773. 

Applying  tills  statute,  it  was  held  in  the 

case  of  Smith  v.  State,  72  Ga.  114,  all  of  the 

justices  concurring: 

"Where  a  witness  for  the  state  in  a  criminal 
case  testified  on  the  cummitciug  trial,  but  at  the 
time  of  the  trial  in  the  superior  court  is  in  a 
foreign  state  and  inaccessible,  his  testimony 
given  in  the  committing  trial  may  be  proved  by 
any*one  who  heard  it,  and  who  professes  to  re- 
member the  substance  of  the  entire  testimony  as 
to  the  particular  matter  about  which  he  testi- 
fies; and  this  may  be  shown  by  parol,  although 
it  has  been  reduced  to  writing  under  the  order 
of  the  committing  court." 

In  that  case  the  testimony  held  admissible 
was  delivered  before  the  committal  court, 
and  to  that  extent  only  the  question  differs 
from  that  now  under  consideration,  where 
the  testimony  was  delivered  before  the  su- 
perior court  after  the  accused  had  been  plac- 
ed in  jeopardy.  If  the  evidence  was  admis- 
sible in  the  case  cited,  it  would  equally  be 
admissible  in  the  case  under  consideration. 


I  In  the  later  case  of  Pittman  v.  State,  92 
Ga.  480,  17  S.  E.  856,  all  of  the  justices  con- 
curring, it  was  held: 

"The  better  opinion  seems  to  be  that,  though 
the  death  of  a  witness  who  has  testified  at  the 
commitment  trial  will  render  what  he  then  testi- 
fied admissible  in  evidence  in  behalf  of  the  state 
on  the  final  trial  of  the  accused  for  the  same 
offense,  yet  the  removal  of  the  witness  from  the 
state  and  consequent  inability  to  procure  his 
attendance,  the  accused  doing  nothing  to  prevent 
his  attendance,  will  not,  the  witness  being  stiU 
alive,  render  such  testimony  admissible.  Code, 
§  3782.  which  is  general  in  its  provisions,  should 
be  construed,  touching  criminal  cases,  in  con- 
formity with  the  principle  or  distinction  just 
indicated,  since  doing  so  will  harmonize  it  with 
both  the  letter  and  spirit  of  the  constitutional 
provision  that  the  accused  shall  be  confronted 
with  the  witnesses  against  him.  Hall  v.  State, 
6  Baxt.  (Tenn.)  522;  People  v.  Newman,  5  lljll 
[N.  Y.]  295:  Brogy  v.  Commonwealth,  10 
Gratt.  (Va.l  722 ;  Collins  v.  Commonwealth,  12 
Bush  [Ky.]  271;  Owens  v.  State.  63  Miss.  450: 
Bergen  v.  People,  17  111.  420  [0.5  Am.  Deo.  6721; 
T'nited  States  v.  Angell  [C.  C]  11  Fed.  34: 
Wharton's  Cr.  Ev.,  §  220;  3  Rice  on  Ev.,  350 
et  seq." 

It  will  be  perceived  that,  though  in  direct 
conflict,  this  case  does  not  refer  to  tht?  older 
case  of  Smith  v.  State,  supra.  Ordinarily 
the  earlier  case  would  be  controlling;  but  a 
request  has  been  made  to  review  and  over- 
rule it  and  to  follow  the  ruling  of  the  later 
case  of  Pittman  v.  State,  supra.  In  the  Con- 
stitution of  this  state,  article  1,  §  1,  par.  5, 
of  the  Bill  of  Rights  (Civil  Code,  f  6361), 
it  is  provided  as  follows: 

"Every  person  charged  with  an  ofl'cnse  against 
the  laws  of  this  state  shall  have  the  privilege 
and  benefit  of  counsel.  ♦  ♦  •  shall  be  con- 
fronted with  the  witnesses  testifying  against 
him." 

Smith  V.  State  had  reference  to  admissi- 
bility of  testimony  of  a  witness  delivered  at 
a  former  trial,  the  witness  being  inaccessi- 
ble at  the  time  of  the  main  trial  on  account 
of  his  residence  In  another  state ;  and,  while 
holding  the  evidence  admissible,  the  above 
provision  of  the  Constitution  was  not  ex- 
pressly mentioned.  This  court  has  decided 
in  criminal  cases,  both  before  and  since 
Smith  V.  State,  supra,  that  where  the  wit- 
ness is  dead,  his  testimony  delivered  at  a 
former  trial  of  the  case,  when  properly  prov- 
ed, is  admissible.  Robinson  v.  State,  GS  Ga. 
833,  and  citations;  Jones  v.  State,  128  Ga. 
23,  57  S.  E.  313  (5).  Pittman  v.  State,  supra, 
pronounces  the  same  doctrine,  but  draws  a 
distinction  where  the  witness  is  still  alive 
and  inaccessible  on  account  of  residence  in 
another  state,  and  holds  that  in  such  case, 
on  account  of  the  constitutional  requirement 
of  confronting  the  accused  with  the  witnesses 
against  him,  evidence  of  testimony  of  an  in- 
accessible living  witness  delivered  at  a  for- 
mer trial  is  inadmissible.  The  distinction 
sought  to  be  drawn  is  not  recognized  in  the 
Constitution,  and  none  exists;  for,  whether 
the  witness  testifying  at  the  former  trial  be 
absent  because  of  death  or  because  he  is  be- 
yond the  Jurisdiction  of  the  state,  it  is  equal- 
ly Impossible  to  bring  him  before  the  jury 
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to  confront  the  accused  at  the  final  trial.  It 
Is  inconsistent  to  hold  that  confrontation  re- 
quires actual  presence  of  the  witness  before 
the  }ury  at  the  final  trial  in  one  case,  and 
not  in  the  other.  The  case  of  Mattox  y.  Unit- 
ed States,  156  U.  S.  237,  15  Sup.  Ct.  337,  39 
L.  Ed.  409,  luTolved  admissibility  of  evidence 
of  the  testimony  of  a  witness  since  deceased, 
delivered  at  a  former  trial  of  the  accused. 
Referring  to  the  provision  of  the  federal 
Constitution  requiring  confrontation  by  the 
witness,  it  was  said: 

"The  priinary  object  of  the  constitutional  pro- 
vision in  question  was  to  prevent  depositions  or 
ex  parte  affidavits,  such  as  were  sometimes  ad- 
mitted in  civil  causes,  being  used  against  the 
prisoner  in  lieu  of  a  personal  examination  and 
cross-examination  of  the  witness,  in  which  the 
accused  has  an  opportunity,  not  only  of  testing 
the  recollection  and  sifting  the  conscience  of 
the  witness,  but  of  compelling  him  to  stand  face 
to  facivwith  the  jury,  in  order  that  they  may 
look  at  him  and  judge  by  his  demeanor  upon 
the  stand  and  the  manner  in  which  he  gives 
his  testimony  whether  he  is  worthy  of  belief. 
There  is  donbtless  reason  for  saying  that  the 
accused  should  never  lose  the  benefit  of  any  of 
these  safeguards  even  by  the  death  of  the  wit- 
ness, and  that,  if  notes  of  his  testimony  are  per- 
mitted to  be  read,  he  is  deprived  of  the  advan- 
tage of  that  personal  presence  of  the  witness 
lief  ore  tlie  jury  which  the  law  has  designed  for 
his  protection.  But  general  rules  of  law  of  this 
kind,  however  beneficent  in  their  operation  and 
valuable  to  the  accused,  must  occasionally  give 
way  to  considerations  of  public  policy  and  the 
necessities  of  the  case.  To  say  that  a  criminal, 
after  having  once  been  convicted  by  the  testi- 
mony of  a  certain  witness,  should  go  scot  free 
simply  because  death  has  closed  the  mouth  of 
that  witness,  would  be  carrying  his  constitution- 
al protection-  to  an  unwarrantable  extent.  The 
law  in  its  wisdom  declares  that  the  rights  of 
the  public  shall  not  be  wholly  sacrificed  in  order 
that  an  incidental  benefit  may  be  preserved  to 
the  accused." 

In  the  case  of  State  v.  Simmons,  78  Kan. 

852,  98  Pac  277,  it  was  held: 

"The  state  may  use  the  evidence  of  a  witness 
upon  the  second  trial  of  a  felony,  when  the  evi- 
dence given  by  the  witness  on  the  first  trial 
was  reduced  to  writing  and  properly  identified, 
and  at  the  time  of  the  second  trial  the  witness 
was  dead  or  was  not  within  the  boundaries  of 
the  sUte." 

In  the  course  of  the  opinion  it  was  said: 

"The  defendant  has  been  confronted  with  the 
witness,  and  has  had  the  opportunity  of  cross- 
examining  him;  and  to  hold  that  at  each  suc- 
cessive trial  the  defendant  must  again  be  con- 
fronted with  each  witness  would  result  frequent- 
ly in  the  defeat  of  justice.  The  necessities  of 
the  case  are  the  same  where  the  witness  at  the 
time  of  the  second  trial  is  beyond  the  jurisdic- 
tion of  the  court  as  if  he  were  dead.  The  state 
can  neither  produce  him  personallv  nor  intro- 
duce his  deposition,  if  it  were  taken." 

By  the  great  weight  of  authority  the  rule 
thus  stated  is  applied  whether  the  witness 
is  dead,  or  he  yet  lives,  but  is  beyond  the  ju- 
risdiction of  the  court.  State  v.  Nelson,  68 
Kan.  566,  75  Pac  605,  1  Ann.  Cas.  468; 
Spencer  v.  State,  132  Wis.  509,  112  N.  W. 
462,  122  Am.  St  Hep.  989,  13  Ann.  Cas.  969 ; 
Robertson  v.  State,  63  Tex.  Gr.  R.  216,  142 
S.  W.  53.3,  Ann.  Cas.  1913C,  440,  and  cases 
cited  in  the  notes.     See,  also,  8  B»  C  L.  S 


211.  For  the  reasons  indicated  the  ruling  in 
Smith  v.  State,  supra,  upon  review  is  reaf- 
firmed, and  the  ruling  in  Pittman  v.  State, 
supra,  is  disapproved  and  overruled.  Anoth- 
er contention  is  that  admission  of  the  evi- 
dence was  violative  of  the  due  process  clause 
of  the  Constitutions  of  this  state  and  of  the 
United  States.  In  West  v.  Louisiana,  194 
IJ.  S.  258,  24  Sup.  Ct.  650,  48  L.  Ed.  965,  it 
was  held: 

"The  reading,  in  accordance  with  the  law  of 
the  state,  on  a  criminal  trial  in  a  state  court,  of 
a  deposition  taken  before  the  committing  magis- 
trate in  the  presence  of  the  accused,  of  a  witness 
who  had  been  cross-examined  by  the  counsel  for 
accused,  and  who  was  permanently  absent  from 
the  state,  does  not  deprive  the  accused  of  his 
liberty  without  due  process  of  law,  and  is  not 
violative  of  any  provision  in  the  federal  Consti- 
tution or  any  of  the  amendments  thereto." 

There  was  no  error  in  admitting  the  evi- 
dence. 

[2]  2.  The  ruling  announced  in  the  second 
headnote  requires  no  elaboration. 

[3]  3.  The  defendant  offered  to  prove  by  a 
witness  sworn  on  his  behalf:  "I  have  serv- 
ed as  a  foreman  of  the  grand  jury  in  my 
county."  Upon  objection  by  the  state  that 
tills  testimony  was  irrelevant,  the  court  ex- 
cluded it;  and  complaint  is  made  of  this  rul- 
ing. The  testimony  offered  could  have  rele- 
vancy only  as  showing  the  good  character  of 
the  witness.  It  does  not  appear  from  the 
record  that  any  attack  had  been  made  upon 
the  character  of  the  witness,  and  in  the 
absence  of  such  attack  supporting  evidence 
of  the  character  excluded  was  not  admissible. 
Anderson  v.  Southern  Railway  Co.,  107  Ga. 
500,  33  S.  E.  644,  and  cases  cited. 

[41  4.  The  defendant,  in  his  statement  on 
the  trial,  set  up  that  he  slew  the  deceased 
under  circumstances  which  would  authorize 
the  jury  to  find  that  the  killing  was  done 
either  on  account  of  an  actual  necessity  to 
prevent  a  felony  from  being  committed  upon 
him,  or  that  it  was  done  under  the  fears  of 
a  reasonable  man  that  a  felony  was  about 
to  be  committed  upon  his  person.  While  in- 
structing the  jury  the  judge  charged: 

"If  you  believe  that  at  the  time  the  mortal 
blow  was  given  that  the  deceased  was  endeav- 
oring by  violence  or  surprise  to  commit  a  felony 
on  the  defendant,  and  that  the  defendant  was 
acting  under  the  fears  of  a  reasonable  man  in 
good  faith,^  believing  that  there  was  a  felonious 
assaalt  being  made  or  about  to  be  made  upon 
him,  and  that  he  killed  to  protect  himself  from 
such  felonious  assault  being  made  or  about  to 
be  made  upon  him,  and  that  he  killed  to  protect 
himself  from  such  felonious  assault,  then  he 
would  not  be  guilty  of  any  oifense." 

By  the  use  of  the  conjunctive  "and"  in- 
stead of  the  disjunctive  "or"  the  court  con- 
fused the  two  principles  of  the  law  of  justi- 
fiable homicide  mentioned  above,  and  the 
charge  was  calculated  to  lead  the  jury  to 
conclude  that  before  they  could  acquit  the 
accused  on  the  ground  of  self-defense  it  would 
be  necessary  to  find  that  the  killing  was 
done  on  account  of  both  actual  necessity  to 
kill  to  prevent  a  felony  from  being  committed 
upon  him,  and  under  the  fears  of  a  reason- 
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able  man  that  a  felony  was  al)ont  to  be  com- 
mitted upon  blm.  The  error  was  not  cor- 
rected In  other  portions  of  the  charge,  and 
it  Is  cause  for  reversal.  Grounds  of  the  mo- 
tion for  new  trial  complaining  of  other  por- 
tions of  the  charge  show  no  cause  for  re- 
versal. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent. 


(147  Ga.  760) 
RroER  V.  PORTER,  Sol  Gen.     (No.  702.) 

(Supreme  Court  of  Georgia.     March  12,  1918.) 

(Syllabus  by  the  Court,) 

1.  Nuisance   €=>84— Public   Nuisance— In- 
junction—Equity  Jurisdiction. 

A  court  of  equity  has  jurisdiction,  at  the 
instance  of  a  solicitor  general,  to  restrain  by 
injunction  the  continuance  of  a  public  nuisance. 
Mayor,  etc^  of  Columbus  v.  Jaques,  30  Ga.  506 ; 
Lofton  V.  (Jollins,  117  Ga.  434,  43  S.  E.  70S,  (51 
L.  R.  A.  150;  City  Council  of  Augusta  v.  Rey- 
nolds, 122  Ga.  754,  50  S.  E.  998,  69  L.  R.  A. 
5(54,  100  Am.  St.  Rep.  147(3). 

2.  Highways    ^=»154  —  Obstruction  —  Nui- 
sance—**  Public  Nuisance." 

Any  permanent  structure  in  &  public  road 
which  materially  interferes  with  travel  therein 
is  a  nuisance  per  se.  Columbus  and  Augusta 
Cases,  supra ;  Robins  v.  McGehee,  127  Ga.  431, 
56  S.  E.  461.  Any  obstruction  in  a  public  road, 
permanent  in  nature  or  continuously  maintained 
at  a  particular  point  on  a  certain  portion  of  the 
road,  which  interferes  with  the  free  use  of  the 
road  by  the  public,  is  a  public  nuisance.  At 
common  law  any  contracting  or  narrowing  of 
the  highway  is  a  nuisance."  1  Russ.  Cr.  346. 
It  is  immaterial  that  sufhcient  space  is  left  on 
either  side  of  the  obstruction  for  the  passage 
of  the  public,  relatively  to  the  question  here  de- 
cided. The  public  have  the  right  to  the  unob- 
structed use  of  the  whole  road  as  it  was  acquir- 
ed by  the  county.  3  Elliott  on  Roads  &  Streets 
(3d  Ed.)  §  828. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
or  Common  Nuisance.] 

3.  Highways   ^=»153  — Nuisance  — Injunc- 
tion. 

Accordingly,  where  in  the  information  filed 
by  the  solicitor  general  it  was  alleged  that  the 
defendant  had  daily,  for  several  months  past, 
stationed  his  wagon  at  a  given  point  on  a 
named  public  road  in  the  county, .  placed  a  pea- 
nut roaster  and  a  gasoline  engine  in  the  public 
road,  arranged  fruits  and  bottled  soft  drinks 
about  his  wagon  on  the  public  road,  at  which 
point  he  exposed  for  sale  and  sold  his  goods  "for 
days  at  a  time"  to  the  public,  and  "that  said  de- 
fendant has  kept  this  up  at  practically  the  same 
place  on  said  public  road  until  he  has  virtually 
established  a  place  of  business  in  and  upon  said 
public  road,"  and  where  in  the  answer  filed  by 
the  defendant  the  substantial  allegations  of  the 
petition  were  admitted,  but  it  was  contended 
that  the  public  road  at  the  point  named  was  be- 
tween 40  and  50  feet  wide,  and  that  the  conduct 
of  the  defendant  had  not  interfered  with  the  use 
of  the  road  by  the  public,  and  that  the  citizens 
of  the  county,  with  the  exception  of  one  com- 
petitor in  business,  had  made  no  complaint  of 
defendant's  use  of  the  road  at  the  point  in  ques- 
tion, the  grant  of  an  interlocutory  injunction 
restraining  the  defendant  from  obstructing  the 
public  road  and  from  maintaining  a  permanent 
place  of  business  shereon  was  not  erroneous. 


Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  for  injunction  by  C  H.  Porter,  So- 
licitor General,  against  D.  I.  Bider.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

F.  W.  Copeland,  of  Rome,  for  plaintiff  in 
error.  Maddox  &  Doyal,  of  Rome,  for  de- 
fendant in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C  J.,  absent. 


(147  Oa.  729) 
SOUTHERN  RY.  CO.  v.  MORRIS.    (No.  270.) 
(Supreme  Court  of  Georgia.    Feb.  25,  1918.) 

( Syllabus  by  the  Court,) 

1.  Carriers  €=>177(4)— Injury  or  Damage  to 
Interstate  Shipment  —  Negligence  or 
Last  Connecting  Carrier  —  Common -Law 
Action. 

A  common-law  action  against  the  last  of  sev- 
eral connecting  carriers,  to  recover  for  injury 
or  damage  to  a  shipment  of  freight  in  the  course 
of  interstate  transportation,  where  the  Injury 
or  damage  complained  of  was  caused  by  the  neg- 
ligence of  the  last  connecting  carrier,  is  not  pro- 
hibited by  the  terms  of  Act  Cong.  June  29, 
1906  (34  Stat.  595,  c.  3591)  §  7,  pars.  11.  12. 
known  as  the  Carmack  Amendment  to  the  Hep- 
burn Act,  amendatory  of  Act  Feb.  4,  1887  (24 
Stat.  386.  c.  104,  |  20  [U.  S.  Comp.  St.  1916. 
§§  S604a,  8604aal).  Under  this  amendment  the 
lawful  holder  of  the  bill  of  lading  issued  by  the 
initial  carrier  for  freight  to  be  transported  in 
interstate  commerce  may  maintain. his  common- 
law  action  against  any  one  of  several  connecting 
carriers  for  loss  or  injury  on  its  own  line.  Cin* 
cinnati,  etc.,  Ry.  Co.  v.  Rankin,  241  U.  S.  319, 
36  Sup.  Ct.  555,  60  L^  Ed.  1022,  L.  R.  A« 
18I17A,  265. 

2.  Carriers  ^=^184  —  Injury  or  Damage  to 
Freight  —  Suit  for  Damages  —  Axlega- 

TIONS. 

In  a  suit  for  damages  against  a  carrier  oth- 
er than  the  initial  carrier,  it  must  be  alleged 
that  the  injury  to  the  shipment  of  freight  was 
caused  by  the  negligence  of  the  defendant  to  the 
action.  Cincinnati,  etc.,  Ry.  O).  v.  ()uitacey  & 
Rogers.  19  Ga.  App.  167,  91  S.  E.  220. 

3.  Commerce  ^=»8(13>— Suit  Against  Con- 
necting Carrier— State  Statute. 

The  statute  of  this  state  (Civil  Code,  | 
2752),  which  authorizes  suits  against  the  last 
connecting  carrier  receiving  the  goods  "as  in 
good  order,"  was  superseded  by  the  Carmack 
Amendment  to  the  Hepburn  Act,  supra,  in  so 
far  as  the  state  statute  appUes  to  interstate 
shipments,  and  is  in  conflict  with  the  federal 
act.  Central  of  Georgia  Railway  Co.  v.  Yesbik, 
146  Ga.  769,  92  S.  B.  527(2);  Atchison,  etc., 
Ry.  Co.  V.  Harold,  241  U.  S.  371,  378.  36  Sup. 
Ct.  665,  60  L.  Ed.  1050.  The  proviso  of  the 
federal  statute  (U.  S.  Comp.  St.  1916,  §  8604a), 
"that  nothing  in  this  section  [Interstate  Com- 
merce Act,  8  20]  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  the  existing 
law,"  preserved  only  existing  rights  and  reme- 
dies under  the  federal  law  and  common  law,  not 
inconsistent  with  the  rules  and  regulations  pre- 
scribed by  the  act  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491.  33  Sup.  Ot  148,  57  K  JBd. 
314,  '44  L.  R.  A.  (N.  S.)  267. 
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4.  Oabbxcrs  ^a»  184— Dahaqs  ob  Injttby  to 
Fbbight— Action  Against  Last  Gonnbot- 

INO    CaBBIEB— OVEBCHABOBS. 

In  his  petition,  brought  againtt  the  last  of 
several  connecting  carriers,  to  recover  damages 
for  injury  to  a  shipment  of  freight  in  the  course 
of  interstate  transportation,  the  plaintiff  ex- 
pressly declared  upon  the  state  statute  (Civil 
Codei  §  2752),  and  did  not  set  up  a  cause  of  ac- 
tion under  the  federal  statute  m  respect  to  a 
carrier's  common-law  liability  for  injur :^  occur- 
ring on  its  own  line;  nor  can  the  petition  be 
held  to  state  a  cause  of  action  for  overcharges 
for  the  transportation,  the  allegation  in  that  re- 
gard being  merely  that  the  plaintiff  paid  under 
protest  a  sum  stated  as  freight  charges,  which 
was  '*unjust"  The  i)etition  did  not  allege  that 
the  freight  paid  was  in  excess  of  the  legal  rate. 
The  action  was  properly  dismissed  on  demurrer. 
The  judgment  of  the  Court  of  Appeals,  revers- 
ing the  judgment  of  the  trial  court  on  demurrer, 
must  itself  be  reversed. 

6.    CONTBOLLING   DECISION. 

It  is  proper  to  say  this  case  was  decided  by 
the  Court  of  Appeals  before  the  case  of  Cen- 
tral of  Georgia  Railway  Co.  v.  Yesbik,  supra, 
which  is  controlling  on  the  main  question  pre- 
sented by  the  present  record. 

Certiorari  from  Court  of  Appeals. 

Suit  by  S.  Ih  Morris  against  the  Southern 
Railway  Company.  From  a  judgment  of  the 
Court  of  Appeals  (19  Ga,  App.  495,  91  S.  E. 
878),  reyersing  a  judgment  for  defendant,  it 
brings  certiorarL    Reversed. 

McDanlel  &  Black  and  Edgar  A.  Neely,  all 
of  Atlanta,  for  plaintiff  in  error.  W.  W. 
Gaines,  Hewlett  &  Dennis,  and  Reynolds  & 
Whitman,  all  of  Atlanta,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 

8»lt. 


(1A7  Oa.  752) 

WEAVER  v.  CHANDLER.    (No.  540.) 

(Supreme  Court  of  Georgia.    March  12,  1918.) 

(Sylldbua  by  the  Court,) 

X,   CHAEGE    or    COUBI^-SUFFICIENCT    OP    Bvi-. 
DENCE. 

The  portion  of  the  charge  upon  which  error 
was  assigned  was  not  entirely  accurate,  but,  con- 
sidered in  th^  light  of  the  evidence  and  of  the 
entire  charge,  the  inaccuracy  affords  no  ground 
for  reversal. 

2.  SumciENCT  or  Evidence  —  Motion  ros 
New  Trial. 
The  evidence  was  sufficient  to  support  the 
▼erdict  for  the  plaintiff,  and  there  was  no  error 
in  refusing  a  new  trial. 

Error  from  Superior  Ck)urt,  Haralson  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  by  Lougenia  Chandler  against  H.  L. 
Weaver.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AfQrmed. 

J.  S.  Edwards,  of  Buchanan,  and  G.  R.  & 
H.  0.  Hutchens,  of  Tallapoosa,  for  plaintiff 
in  error.  Griffith  &  Matthews,  of  Buchanan, 
for  defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a47  Ga.  754) 

CUTTER  V.  CENTRAL  BANK  &  TRUST 
CORP.  et  al.  (No.  553.) 

(Supreme  (:>)urt  of  Georgia.    March  12,  1918.) 

(SffUabus  hp  the  Court.) 

Appkal  and  Ebbob  ^=»15— Sinoub  Bill  ov 
Exceptions— DisMi  ssAL. 
In  the  present  case,  a  separate  summons  of 
gkmishment  was  served  on  each  of  the  defend- 
ants in  error.  Each  garnishee  filed  a  separate 
answer.  A  separate  traverse  of  the  answer  of 
each  was  filed;  one  being  a  statutory  traverse, 
and  the  other  boing  in  the  nature  of  an  equita- 
ble traverse.  The  issues  were  tried  together, 
the  court  directed  a  verdict  in  favor  of  each  of 
the  garnisli<;e.s,  and  separate  verdicts  and  judg- 
ments were  entered.  The  plaintiff  filed  one  mo- 
tion for  new  trial,  alleging  error  in  both  verdicts 
and  judgments.  The  motion  was  overruled,  and 
the  plaintiff  filed  a  single  bill  of  exceptions, 
making  both  gurnishees  parties  thereto.  Held^ 
that  the  motion  to  dismiss  the  writ  of  error, 
based  upon  the  foregoing  facts,  is  meritorious 
and  must  be  sustained.  See  Pupke  v.  Meador. 
72  Ga.  230;  Western  Assurance  Co.  v.  Way,  98 
Ga.  740,  27  S.  E.  167;  Walker  v.  Conn,  112 
Ga.  314,  37  S.  E.  403 ;  Brown  v.  Louisville  & 
Nashville  Railroad  Co.,  117  Ga.  222,  43  S.  E. 
498;  Center  v.  Fickett  Paper  Co.,  117  Ga,  222, 
43  S.  E.  498;  Cole  v.  Stanley,  118  Ga.  259.  , 
45  S.  E.  282. 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  J.  H.  Cutter  against  the  CJentral 
Bank  &  Trust  Corporation  and  others,  with 
separate  garnishments.  Judgment  for  gar- 
nishees, and  plaintiff  brings  error.  Writ  of 
error  dismissed. 

T.  B.  Higdon,  of  Atlanta,  W.  T.  Shore,  of 
Charlotte,  N.  C.,  and  H.  N.  E\iller,  of  Atlan- 
ta, for  plaintiff  In  error.  Candler,  Thomson  & 
Hlrsch,  of  Atlanta,  for  defendants  In  error. 

GEORGE,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent 

a47  Ga.  754) 

FLETCHER  et  al.  ▼.  CLEMENTS  et  al. 

(No.  646.) 

(Supreme  Court  of  Georgia.     Mardi  12,  1918.) 

(ByMdbu9  by  the  Court,) 

Affeai.  and  Ebbob  9s>954(2)— Discretion  of 
Trial  (^ottr^v-Refusal  of  Intbbix}gutobt 
injunction. 
The  general  rule  is  that  the  discretion  of  the 
judge  of  a  superior  court  in  refusing  to  grant 
an  interlocutory  injunction  on  controverted  is- 
sues of  fact  will  not  he  controlled,  unless  it  has 
been  manifestly  abused.    Tho  case  is  within  the 
general  rule. 

Error  from  Superior  Court,  Irwin  County; 
D.  A.  R.  Crum,  Judge. 

Action  for  injunction  by  Joe  Fletcher  and 
others  against  J.  B.  (dements,  executor,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nash- 
ville, Rogers  ft  Rogers,  of  Odlla,  Wall  A 
Grantham,  of  Fitzgerald,  and  B.  K.  WUcox, 
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of  Valdosta,  for  plaintiffs  In  error.  E.  Cutts, 
of  Fitzgerald,  and  Quincey  &  Rice,  of  Ocilla, 
for  defendants  in  error. 

GEORGE,  J.    Judgment  affirmed.    All  the 
Justices  concur. 


(147  Ga.  750) 

AMERICAN  NAT.  BANK  OF  ATLANTA  ▼. 

EAST  ATLANTA  BANK  et  al. 

(No.  523.) 

(Supreme  Court  of  Georgia.     March  12,  1918.) 

f Syllabus  hy  the  Court.) 

cobporattons  ^=>123(8,  9)— llen  of  pledgee 
—Transfer  of  Stock— Date  of  Lien. 
Where  one  extends  credit  on  the  faith  of 
shares  of  stock  pledged  as  security,  without 
notice  of  a  by-law  lien  in  favor  of  the  corpo- 
ration that  issued  the  stock,  and  the  pledgee 
thereafter  obtains  a  general  judgment  against 
the  pledgor,  and  execution  thereirom  is  levied 
on  said  stock,  and  at  the  sheriff's  sale  the 
pledgee  buys  the  stock,  the  contract  lien  is 
superior  to  the  by-law  lien,  and  the  corpora- 
tion cannot  refuse  to  transfer  the  stock  to  such 
fmrchaser,  notwithstanding  notice  of  the  by- 
aw  lien  was  given  to  the  purchaser  at  the  time 
of  the  sheriff's  sale.  The  pledgee's  lien  dates 
•  from  the  execution  of  the  contract,  and  not 
from  the  date  of  the  judgment.  It  was  error 
to  refuse  a  mandamus  absolute,  requiring  such 
transfer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Mandamus  by  the  American  National  Bank 
of  Atlanta  against  the  East  Atlanta  Bank 
and  others.  Case  submitted  on  agreed  state- 
ment of  facts,  and  judgment  for  defendants, 
and  plaintiff  brings  error.     Reversed. 

This  case  was  submitted  to  the  court  below 
upon  an  agreed  statement  of  facts,  substan- 
tially as  follows:  On  May  1,  1912,  the  plain- 
tiff loaned  Shelby  Smith  $300.  Smith  ex- 
ecuted a  promissory  note  in  the  usual  form, 
which  recited  the  pledge  of  certificate  No.  15 
for  three  shares  of  the  capital  stock  of  East 
Atlanta  Bank  as  collateral,  and  executed  on 
the  back  of  the  certificate  a  blank  power  of 
attorney  authorizing  transfer  of  the  stock  on 
the  books  of  the  bank.  This  loan  was  re- 
newed from  time  to  time ;  the  last  note  there- 
for being  dotted  August  22,  1914.  Smith  was 
Indebted  to  plaintiff  on  two  other  promis- 
sory notes  which  were  not  secured.  Plaintiff 
sued  Smith  and  procured  judgment  in  the 
city  court  of  Atlanta  for  the  aggregate 
amount  due  on  all  three  of  the  notes.  Fi.  fa. 
issued  and  was  levied  on  the  three  shares  of 
stock  above  referred  to.  After  the  pledging 
of  tills  stock  by  Smith  with  plaintiff,  but 
prior  to  the  time  of  suit  and  judgment,  Smith 
became  Indebted  to  East  Atlanta  Bank, 
which  indebtedness  has  not  been  paid.  At 
the  sheriff's  sale  of  the  stock  under  the  fl.  fa. 
above  referred  to.  East  Atlanta  Bank  gave 
notice  to  all  bidders  of  the  fact  that  Smith 
was  indebted  to  It  in  an  amount  exceeding 
the  par  value  of  the  stock,  and  that  it  claim- 


ed the  purchaser  would  take  such  stock  sub- 
ject to  its  lien  under  the  following  by-law: 

"This  bank  reserves  a  first  lien  on  the  shares 
of  its  stock  to  the  extent  of  any  indebtedness 
to  this  bank  by  its  stockholders,  whether  such 
indebtedness  is  due  or  to  become  due,  and 
whether  the  stockholders  be  makers,  indorsers 
or  guarantors." 

With  this  notice  plaintiff  bid  the  stock  in 
at  $40  per  share,  and  had  the  amount  of 
its  bid  credited  upon  Its  fl.  fa.  against  Smith. 
Plaintiff  demanded  of  East  Atlanta  Bank 
the  transfer  of  said  stock  on  Its  books,  which 
was  refused.  It  then  applied  to  the  superior 
court  for  writ  of  mandamus  to  compel  the 
transfer,  which  was  denied,  to  which  ruling 
it  excepted. 

Defendants  contended  that  the  debt  was 
secured  by  the  pledge  of  the  stock  having 
been  merged  In  the  judgment  with  other 
indebtedness,  and,  the  judgment  having  been 
procured  after  the  time  when  Its  by-law 
lien  attached,  plaintiff  was  not  entitled  to 
a  transfer  of  the  stock  until  the  Indebtedness 
of  Smith  to  East  Atlanta  Bank  had  been 
discharged. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  in  error.  John  H.  Burress,  of  Atlan- 
ta, for  defendants  In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  The  American  National  Bank,  by 
virtue  of  Its  contract  with  the  maker  of  the 
note  described  In  the  foregoing  statement, 
held  the  stock  In  the  East  Atlanta  Bank  as 
security  for  the  note,  and  was  authorized 
to  sell  the  stock  for  the  payment  of  the  debt, 
without  resorting  to  a  suit  on  the  note,  the 
obtaining  of  a  judgment,  and  a  sale  by  the 
sheriff;  but  this  was  a  cumulative  right,  and 
not  exclusive.  Judgment  was  obtained,  the 
stock  was  levied  upon  by  the  sheriff,  and  was 
sold  with  all  the  legal  formalities  required 
by  law,  the  plaintiff  becoming  the  purchaser. 
The  special  Hen  of  the  plaintiff  on  the  stock 
was  based  on  the  contract,  and  dated,  not 
from  the  rendition  of  the  judgment,  but  from 
the  execution  of  the  contract  between  the 
parties.  Spradlln  v.  Kramer,  146  Ga.  396, 
91  <S.  E.  409.  The  American  National  Bank 
was  a  bona  fide  creditor.  It  advanced  money 
on  the  shares  of  stock  without  notice  of  any 
by-law  lien.  The  contract  Hen  is  superior. 
Owens  ▼.  Atlanta  Trust  &  Banking  Co.,  122 
Ga.  521,  60  S.  E.  379.  Notice  of  the  by-law 
Hen  at  the  time  of  the  sale  of  the  stock 
cannot  operate  to  defeat  the  contract  lien 
previously  acquired.  This  is  not  a  case  of 
a  judgment  creditor  whose  rights  arise  only 
out  of  the  judgment.  This  is  a  proceeding 
solely  for  mandamus  to  require  a  transfer  of 
the  stock  to  the  purchaser.  The  court  there^ 
fore  erred  in  rendering  judgment  refusing 
mandamus  absolute. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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047  Ga.  741) 

KELLEY  T.  JEFFRIES  et  al.    (No.  311.) 
(Supreme  Coart  of  Georgia.    Feb.  28,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Executors  and  Administrators  ^=»43&— 
— Jurisdiction  of  Superior  Court. 

The  demurrer  to  the  petition,  raising  the 
question  of  the  jurisdiction^  of  the  superior  court 
of  the  county  in  which  the  suit  was  brought, 
was  properly  overruled. 

2.  Witnesses  ^=»  132— Removal  of  Adminis- 
trator —  Administrator's  Transactions 
WITH  Intestate. 

The  court  erred  in  ruling  that  the  defendant, 
the  administrator  whose  removal  was  sought  by 
the  petition,  was  incompetent  to  testify  to  trans- 
actions between  himself  and  the  intestate. 

3.  Evidence  0=»181— Best  Evidence— Docu- 
ments. 

No  valid  reason  for  the  failure  to  produce 
the  originals  of  certain  notes  and  mortgages  in 
evidence  having  been  shown  by  the  party  offer- 
iBg  them,  the  court  erred  in  admitting  the  docu- 
ments in  evidence  over  the  objection  that  the 
originals  were  the  highest  and  best  evidence,  and 
should  be  produced, 

4.  Removal  op  Administrator— Validity  of 
Appointment. 

The  application  for  appointment  of  the  par- 
ty w^hose  removal  from  the  office  of  administra- 
tor is  sought  does  not  show  on  its  face  a  want 
of  jurisdictional  facts,  so  as  to  authorize  the 
court  to  hold  that  his  'appointment  was  void 
ns  a  matter  of  law.  Whether  or  not  he  was  in 
fact  a  creditor,  and  therefore  qualified  to  act  as 
administrator,  may  be  made  to  appear  on  the 
next  trial. 

Error  from  Superior  CJourt,  Irwin  County; 
D.  A.  R.  Crum,  Judge. 

Suit  by  Mrs.  C.  B.  Jeffries  and  others 
against  I.  T.  Kelley,  administrator.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Reversed. 

Mrs.  G.  B.  Jeffries,  suing  in  her  own  be- 
half and  as  next  fri«nd  of  0.  B.  Jeffries  and 
Emma  Jeffries,  minor  children  of  herself 
and  of  C.  B.  Jeffries,  deceased,  and  in  behalf 
of  certain  named  creditors  of  the  deceased, 
brought  her  petition  to  the  superior  court  of 
Irwin  county,  against  Mrs.  Alice  Jeffries  of 
that  county,  and  against  I.  T.  Kelley,  of  Jas- 
I>er  county,  as  administrator  of  the  estate 
of  C.  B.  Jeffries,  deceased,  alleging  as  fol- 
lows: C.  B.  Jeffries  was  a  resident  of  Irwin 
county,  and  engaged  in  farming  in  that  coun- 
ty. He  died  Intestate  on  September  2,  1916, 
leaving  as  his  heirs  at  law  his  wife  and  the 
two  minor  children  mentioned  above ;  that  in 
the  year  1916  he  conducted  farming  opera- 
tions on  400  acres  of  land,  a  12-horse  farm, 
on  which  are  produced  yearly  crops  of  large 
value.  At  the  time  of  his  death  he  owned  12 
bead  of  mules  of  the  value  of  $150  per  head, 
and  other  personal  property  of  large  value; 
moreover,  he  carried  life  insurance  payable 
to  his  estate  in  the  sum  of  $7,500.  On  Octo- 
ber 2, 1916, 1.  T.  Kelley,  who  was  not  related 
to  O.  B.  Jeffries  In  any  manner,  filed  in  the 
office  of  the  court  of  ordinary  of  Irwin  county 
bis  application  to  be  appointed  administrator 
of  the  estate  of  the  decedent,  alleging  that 


"petitioner  has  been  selected  In  writing  by 
Mrs.  C.  B.  Jeffries,  the  widow  of  the  said  C. 
B.  Jeffries,  and  the  person  entitled  to  admin- 
ister upon  said  estate,  to  act  as  administra- 
tor"; and  on  November  6,  1916,  an  order  was 
duly  passed  upon  this  application,  appoint- 
ing the  applicant  administrator  as  prayed, 
and  he  was  required  to  ^ive  bond  In  the  sum 
of  $12,000.  It  is  charged  that  he  knowingly 
and  Intentionally  undervalued  and  misrepre- 
sented the  value  of  the  personal  estate  of  C. 
B.  Jeffries,  who  at  the  time  of  his  death  own- 
ed personal  property  worth  at  least  $21,000, 
consisting  of  cattle,  horses,  mules,  hogs, 
wagons,  etc.,  besides  the  $7,500  life  insurance, 
which  misrepresentation  was  made  to  Induce 
the  court  of  ordinary  to  fix  the  bond  at  a 
lower  amount  than  was  proper.  Prior  to  the 
date  of  the  appointment  of  the  administra- 
tor, and  after  the  death  of  C.  B.  Jeffries,  Mrs. 
Alice  Jeffries,  his  mother,  who  had  resided 
mth  him,  took  control  of  all  his  p'ersonal 
property,  disposing  of  it  as  though  it  belonged 
to  her ;  and  she  did  not  account  to  the  admin- 
istrator for  the  value  of  this  property,  but 
on  the  contrary  **conspired  with  said  Kelley 
to  claim  the  property  as  her  own,  notwith- 
standing the  fact  that  both  she  and  Kelley 
well  knew  that  the  title  to  said  property 
was  in  the  said  C.  B.  Jeffries  at  the  time  of 
his  death,"  and  these  two  "conspired  in  dis- 
posing of  the  property  with  the  purpose  and 
intention  of  cheating  and  defrauding  the  es- 
tate of  the  said  C.  B.  Jeffries."  Further 
charges  were  made  of  conspiracy  and  acts  of 
waste;  and  it  was  alleged  that  the  defend- 
ants were  putting  forth  and  asserting  claims 
of  Mrs.  Alice  Jeffries  in  order  to  defraud 
Mrs.  C.  B.  Jeffries  and  her  two  minor  chil- 
dren. The  prayers  were,  for  process,  for  in- 
junction against  both  defendants,  and  for 
the  appointment  of  a  receiver  to  take-  charge 
of  all  the  property,  money,  and  effects  belong- 
ing to  the  estate  of  C.  B.  Jeffries ;  that  the 
defendants  be  enjoined  from  Interfering  in 
any  manner  with  any  of  this  property,  and  be 
required  to  account  for  the  property,  money, 
and  effects  which  belonged  to  C.  B.  Jeffrie, 
and  which  were  taken  charge  of  by  them,  and 
be  required  to  restore  to  the  receiver  the  full 
value  of  the  property  so  taken  by  them; 
and  that  the  receiver  be  authorized  to  fully 
administer  and  distribute  the  estate  to  pe- 
titioners and  to  creditors.  A  demurrer  to  the 
petition  was  overruled,  and  upon  the  hearing 
the  court  parsed  an  order  removing  Kelley 
from  the  office  of  administrator,  and  appoint- 
ing a  receiver.   To  this  order  Kelley  excepted. 

A.  S.  Thurman,  of  Montioello,  Philip  New- 
bern  and  Homer  Oxford,  both  of  Ocllla,  for 
plaintiff  in  error.  Quincey  &  Rice  and  Rog- 
ers &  Rogers,  all  of  Ocllla,  for  defendants  In 
error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).    [1]  1.  The  court  properly  overruled 
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the  ground  of  demdrrer  that  it  did  not  appear 
that  the  superior  court  of  Irwin  county  had 
jurisdiction  of  the  demurrant,  inasmuch  as 
this  was  an  equitable  petition,  and  there  was 
no  party  residing  in  that  county  against 
whom .  substantial  relief  was  prayed.  The 
petition  charged  cohsplracy  between  Kelley 
as  administrator  of '  the  estate  of  C.  B.  Jef- 
rles,  deceased,  and  Mrs.  Alice  Jeffries,  and 
alleged  that  Mrs.  Alice  Jeffries  was  a  resident 
of  Irwin  county;  that  the  conspiracy  was  en- 
tered into  for  the  purpose  of  defrauding  the 
estate  of  C.  B.  Jeffries  and  the  distributees 
and  the  creditors  thereof;  that  Mrs.  Alice 
Jeffries  had  taken  control  of  personal  prop- 
erty of  large  value  belonging  to  the  estate, 
and  her  wrongful  acts  were  being  connived  at 
by  the  acting  administrator;  and  that  he  had 
knowingly  misrepresented  and  undervalued 
the  personal  property  belonging  to  the  estate. 
And  It  was  prayed  that  both  defendants  be 
enjoined  from  interfering  further  with  the 
property  of  the  estate,  and  that  Mrs.  Alice 
Jeffries  be  required  to  account  for  the  prop- 
erty she  had  taken,  and  to  return  it  or  its 
value  over  to  the  receiver.  It  is  manifest 
that  substantial  relief  was  prayed  against 
Mrs.  Alice  Jeffries,  a  resident  of  Irwin 
county. 

[2-4]  2-4.  The  rulings  made  in  headnotes 
2,  3,  and  4  require  no  elaboration. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent. 


(147  Oa.  739) 

ALLEN  et  al.  v.  TRUST  CO.  OF  GEORGIA 

et  al.    (No.  458.) 

(Supreme  Court  of  Georgia.    Feb.  25,  1918.) 

(Syllahua  hy  the  Court,) 

Wiixs-«=»607(1)— Estate  Taii/— Abolition- 
Effect. 
Frank  T.  Ryan  executed  bis  will  on  Janu- 
ary 8,  1907,  and  died  on  June  23,  1907.  The 
portions  of  the  will  material  to  a  correct  con- 
struction of  it  in  deciding  this  case  are  as  fol- 
lows: "Item  2.  I  hereby  declare  and  do  by  this 
instrument  constitute  my  beloved  children,  viz., 
Annie  Louise  and  Paul  Ryan,  my  legal  and  sole 
heirs,  they  to  receive  equally  the  entire  benefit 
of  my  estate;  excepting  the  bequests  and  spe- 
cific directions  hereinafter  made  and  mentioned 
in  this  instrument,  for  the  support  and  mainte- 
nance of  my  afflicted  son,  Frank  T.  Jr.,  and 
other  bequeaths.''  Item  6  directs  that  the  tes- 
tator's investments  in  real'  estate  be  kept  togeth- 
er and  intact,  "as  the  same  will  afford  a  certain 
and  regular  income  to  support  my  three  chil- 
dren," etc.  With  the  exception  of  the  sale  of 
his  residence,  the  testator  directed  that  "the 
rest  of  my  real  estate  remain  as  it  now  is,  and 
will  be  at  the  time  of  my  death."  Item  7  is 
as  follows:  '*I  desire,  and  by  this  clause  most 
positively  direct,  that  under  no  circumstances 
shall  my  nephews,  viz.;  Charles  R.,  Lewis  W., 
W.  H.,  and  David  B.  Ryan,  or  any  of  their  is- 
sue, receive  the  slightest  benefit  from  any  por- 
tion of  my  estate;  only  shall  my  children  and 
heirs  of  their  body.  Should  it  happen  that  my 
children  should  die,  and  that  without  issue,  and 
there  be  no  heirs  of  mine  remaining,  then  I 
direct  that  the  property  of  my  estate  remaining 


shall  be  kept  up  as  formerly ;  and  after  paying 
the  fixed  expenditures,  the  remainder  of  the 
proceeds  shall  be  applied  to  fitting  up  and  main- 
taining a  room  in  some  of  the  eleemosynary  in- 
stitutions of  the  city,  such  as  the  Presbyterian 
Hospital,  and  others  of  like  character.  Said 
room  to  be  known  as  the  Frank  T.  Ryan  room.^ 
Item  14  directs  that  no  appraisement  shall  be 
made  of  the  residence  and  its  contents  on  Wood- 
ward avenue,  "which  I  have  designated  in  my 
last  will  and  testament  as  a  homestead  for  my 
children,  they  being  my  only  heirs."  Prior  to 
the  execution  of  his  will,  the  testator,  on  Feb- 
ruary 11,  1904,  executed  a  trust  deed  to  hia 
daughter,  Annie  Louise  Ryan,  conveying  to  her 
a  certain  lot  or  parcel  of  land  on  the  south  side 
of  Woodward  avenue,  Atlanta,  as  trustee  for 
Frank  T.  Ryan,  Jr.,  and  to  her  successors  in 
trust  forever,  in  fee  simple,  "for  the  sole  and 
separate  use,  benefit,  and  support  of  my  said 
son,  Frank  T.  Ryan,  Jr.  The  same  is  not  to  be 
sold  for  any  purpose  whatever,  but  the  rents* 
issues,  and  profits  are  to  be  used  by  the  said 
trustee  in  the  maintenance  and  support  of  said 
son  aforesaid."  Item  4  of  the  will  refers  to  the 
trust  deed,  and  provides:  "As  I  have  set  aside 
in  trust  the  house  and  lot  at  179  Woodward 
avenue,  that  the  proceeds  of  the  same  may  be 
used  for  the  benefit  of  my  afflicted  son  Fi'ank 
T.  Jr.,  and  have  made  his  sister  Annie  Louise 
his  guardian,  I  hereby  devise,  and  by  this  in- 
strument direct,  that  should  it  become  necessary 
to  send  my  unfortunate  son,  Frank  T.  Jr.,  to  an 
asylum  or  some  sanitarium  for  safe-keeping,  and 
in  the  event  the  amount  received  from  the  rent 
of  the  house  and  lot  of  179  Woodward  avenue 
is  not  sufficient  to  defray  his  expenses,  that 
my  executors  substitute  the  deficiency  from  the 
general  proceeds  of  my  estate,  as  it  is  my  ear- 
nest desire  that  he  be  made  comfortable  and 
be  properly  cared  for  during  his  life,  as  he  ia 
wholly  incapacitated  to  protect  his  interests, 
or  care  for  himself,"  etc.  Paul  Ryan  died  on 
November  27,  1909.  Frank  T*  Ryan,  Jr.,  died 
on  Mav  5,  1911.  Annie  Louise  Westhoff  (for- 
merly Kyan)  died  on  June  20,  1915.  All  the 
above-named  children  of  testator  died  intestate, 
leaving  no  issue.  The  present  petition  was  filed 
by  the  trust  company  of  Georgia,  as  executor 
of  the  will  of  FVank  T.  Ryan,  asking  for  a 
construction  of  it,  and  for  an  adjudication  as  to 
who  was  entided  to  the  residuum  of  the  estate. 
The  following  were  named  as  next  of  kin  of 
Frank  T.  Ryan,  and  were  made  defendants: 
Charles  R.  Ryan,  Lewis  W.  Ryan,  W.  H.  Ryan, 
and  David  B.  Rvan,  his  nephews;  Mrs.  Jane 
W.  Allen  and  William  Peeples,  his  first  cousins ; 
and  Mrs.  Lizzie  Horton  Hill  and  a  number  of 
others,  alleged  to  be  related  to  Annie  Louise 
Ryan  Westhoff  on  the  maternal  side,  but  not 
related  to  Frank  T.  Ryan.  Hamilton  Douglas 
was  by  order  made  amicus  curite  to  advise -the 
court,  particularly  with  reference  to  any  inter- 
est any  eleemosynary  institutions  might  be  en- 
titled to  under  the  will.  The  case  was  submit- 
ted to  the  trial  judge  for  decision  upon  an 
agreed  statement  of  facts,  without  the  interven- 
tion of  a  jury.  He  decreed  that  the  nephews 
of  the  testator  named  above  were  entitled  to  the 
entire  estate  as  heirs  at  law  of  Annie  Louise 
Westhoff.  To  this  judgment  all  the  relatives 
named,  except  the  nephews  of  the  testator,  ex- 
cepted. Held,  that  the  children  of  the  testator 
were  vested  with  a  fee-simple  title^  to  the  prop- 
erty in  controversy,  under  the  provisions  of  Civ- 
il Code  1910,  §  3661.  Therefore  Annie  Louise 
Westhoff,  who  survived  her  two  brothers  and 
inherited  their  shares  of  the  estate,  at  the  time 
of  her  death  held  the  entire  residuum  as  a  fee- 
simple  estate,  which  passed  by  inheritance  to 
the  four  nephews  of  the  testator  as  her  sole 
heirs  at  law. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 
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Petition  by  the  Trust  Company  of  Georgia, 
executor  of  Frank  T.  Byan,  deceased,  for  the 
construction  of  the  will,  making  Mary  A. 
AUen  and  others  defendants.  From  the  judg- 
ment Mary  A  Allen  and  part  of  the  other 
defendants  bring  error.    Affirmed. 

Brewster,  Howell  &  Heyman  and  W.  R. 
Hammond,  all  of  Atlanta,  for  plaintiffs  in  er- 
ror. Hamilton  Douglas,  J.  L.  Anderson,  West- 
moreland, Anderson  &  Smith,  and  Anderson  & 
Rountree,  all  of  Atlanta,  for  defendants  in 
error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C-  J.,  ab- 
sent. 


{147  Oa.  761) 

TATLOR  et  al.  v.  PHILLIPS  et  aL 
(No.  731.) 

(Supreme  Court  of  Georgia.     March  12,  1918.) 

( Syllabus  hy  the  Court.) 

Tbusts  ^=»191(3)— Powehs— Sale  by  Tkustee 

— considebation. 
Where  a  grantor  conveys  land  to  a  trustee 
"to  suffer  and  permit"  the  grantor  and  his  fam- 
ily "to  use  and  occupy  the  same  as  a  residence, 
or  to  rent  out  the  same  during  the  natural  life 
of  the  grantor  and  bis  wife,  "and,  at  the  death 
of  the  survivor,  to  be  equally  divided  between 
the  children  of*  the  grantor,  "living  at  the  time 
of  the  death  of  the  survivor,  the  representatives 
of  a  chUd  taking  the  share  to  which  its  deceased 
parent  would  have  been  entitled,"  and  the  deed 
directs  that  the  trustee  "shall,  upon  the  written 
request  of  the  wife  of  the  grantor,  "sell  and 
convey  the  said  lots  and  premises  to  such  per- 
son and  on  such  terms  as  she  may  direct,  and 
the  receipt  of  the"  wife  "for  the  said  purchase 
money  shall  be  a  complete  discharge  of  the  said" 
trustee  "of  all  liability  for  the  same,"  the  pow- 
er so  conferred  upon  the  trustee  contemplates 
only  a  bona  fide  and  valid  sale  upon  a  sufficient 
valuable  consideration,  and  does  not  authorize 
the  trustee  to  make,  at  the  written  request  of 
the  wife,  a  sale  or  conveyance  of  the  land  as  a 
gift,  or  upon  a  nominal  consideration. 

In  1857  a  grantor  conveyed  two  city  lots  of 
land  to  a  trustee  "to  suffer  and  permit"  the 
grantor  and  his  family  "to  use  and  occupy  the 
same  as  a  residence^  or  to  i*ent  out  the  same 
during  the  natural  hfe  of"  the  grantor  and  his 
wife,  "and,  at  the  death  of  the  survivor,  to  be 
equally  divided  between  the  children  of  the 
grantor,  "living  at  the  time  of  the  death  of  said 
survivor,  the  representatives  of  a  child  taking 
the  share  to  which  its  deceased  parent  would 
have  been  entitled,  and  upon  this  further  and 
other  trust,"  that  the  named  trustee  "shall,  up- 
on the  written  request  of  the  wife  of  the  gran- 
tor, "sell  and  convey  the  said  lots  and  premises 
to  such  person  and  on  such  terms  as  she  may 
direct,  and  the  receipt  of  the"  wife  "for  the 
said'  purchase  money  shall  be  a  complete  dis- 
charge to  the  said"  trustee  "of  all  liability  for 
the  same."  The  trustee  died,  and  no  successor 
was  appointed.  The  grantor  died,  and  left  the 
widow  and  three  children.  The  widow  died, 
leaving  in  life  one  daughter  and  the  children 
of  a  deceased  son  and  children  of  a  deceased 
daughter  of  herself  and  the  grantor.  Prior  to 
her  death  the  widow,  in  1914,  executed  a  war- 
ranty deed  to  the  children  of  the  deceased  daugh- 
ter«  purporting  to  convey  a  designated  part  of 
one  of  the  lots  in  fee  simple,  subject  to  her 
right  to  the  rents  and  profits  therefrom  during 
her    life.      This   deed    recited:     "Whereas    the 


daughter^  Georglna  B.  Phillips,  of  said  party 
of  the  nrst  part,  during  many  years  to  the 
time  of  her  death,  devoted  herself  faithfully  and 
assiduously  in  every  respect  to  the  affairs,  com- 
fort, and  welfare  of  said  parly  of  the  first  part, 
and  made  personal  sacrinces  for  said  party  of 
the  first  part  and  for  her  interests,  and  the 
granddaughters,  Henrietta  Phillips,  Georgina 
L.  Phillips,  and  Fanny  Y.  Phillips,  since  their 
mother's  death,  have  also  solicitously,  affec- 
tionately, and  devotedly  managed  the  affairs, 
kept  the  house,  and,  unmindful  of  their  own 
pleasures,  have  made  sacrifices  to  advance  the 
ease,  comfort,  and  happiness  of  the  declining 
years  of  said  partv  of  the  first  part,  thereby 
earning  a  degree  of  gratitude  said  party  of  the 
first  part  feels  she  can  but  feebly  express  and 
insufficiently  repay:  Now,  therefore,  this  in- 
denture witnesscth,  that  for  and  in  considera- 
tion of  the  nremises,  and  in  further  considera- 
tion of  the  love  and  affection  of  said  party  of 
the  first  part  for  said  parties  of  the  second  part, 
and  the  desire  and  determination  of  said  party 
of  the  first  part  to  recognize  and,  in  a  slight 
degree,  to  reward  and  compensate  in  part  the 
said  parties  of  the  second  part  for  the  continu- 
ous devotion  and  faithful  affection  they  have  dis- 
played, as  aforesaid,  as  well  as  for  other  good 
and  valuable  considerations,  has  granted,"  etc 

In  1917  the  grantees  in  the  last-named  deed 
instituted  an  action  against  the  surviving  daugh- 
ter and  the  children  of  the  deceased  son  of  the 
grantor  in  the  first-mentioned  deed,  alleging 
what  has  just  been  stated,  and  that  the  deed 
so  executed  by  the  widow  amounted  to  a  defec- 
tive exercise  of  the  power  conferred  on  her  in 
the  first  deed,  and  was  sufficient  to  make  it  the 
duty  of  the  trustee  or  his  successors  to  make 
title  to  the  plaintiffs  to  that  part  of  the  property  ' 
specified,  on  the  basis  of  the  consideration  ex- 
pressed in  the  deed  to  them.  It  was  prayed  (a) 
that  the  "court  remedy  said  defective  execution 
of  said  power;"  (b)  that  it  appoint  a  successor 
to  the  trustee,  and  direct  such  succeeding  trus- 
tee to  make  title  to  petitioners  to  the  portion 
of  the  property  described  in  the  deed  to  them; 
(c)  for  process  and  general  relief.  The  court 
overruled  a  general  demurrer  to  the  petition, 
and  the  defendants  excepted. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Suit  by  Henrietta  Phillips  and  others 
against  F.  Y.  Taylor  and  others.  General 
demurrer  to  petition  overruled,  and  defend- 
ants except  and  bring  error.    Reversed. 

Osborne,  Lawrence  &  Abrahams,  of  Sayan* 
nah,  for  plaintiffs  in  error.  Garrard  & 
Gazan,  of  Savannah,  for  defendants  in  error. 

ATKINSON,  J.  Upon  the  controlling  ques- 
tion the  case  is  quite  similar  to  Garland  ▼. 
Smith,  164  Mo.  1,  64  S.  W.  ISa  In  that  case 
certain  land  was  conveyed  by  James  Smith 
to  a  trustee  for  the  use  'of  the  grantor's  wife, 
Mrs.  Persis  Smith,  for  life,  with  "power  to 
sell,  mortgage,  lease,  or  otherwise  dispose 
of  the  same  to  such  person  or  persons,  and 
^for  such  uses  and  purposes  as  she  may,  by 
writing  by  her  signed,  direct  and  appoint,'* 
and  the  trustee  was  directed  to  execute  the 
writing  necessary  to  carry  into  effect  this 
power  when  directed  by  her.  It  not  so  dispos- 
ed of,  the  trustee  was  directed  to  convey  to 
others  at  her  death.  The  wife  executed  a 
warranty  deed  of  the  land  to  the  defendant, 
which  recited  a  consideration  of  $10,  but 
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which  was  shown  to  have  been  without  con- 
sideration, and  also  devised  the  same  land 
to  him  in  her  will.  It  was  held  that  the  de- 
fendant acquired  no  title  to  the  remainder 
under  either  the  deed  or  the  wilL  In  the 
course  of  the  opinion  it  was  said: 

"What  estate  did  Mrs.  Persia  Smith  acquire 
by  the  trust  deed  of  James  Smith  of  March  13, 
1865>  and  what  were  the  purposes,  and  the 
nature,  extent,  and  scope,  of  the  power  of  ap- 
pointment conferred  upon  her  by  said  deed? 
Did  the  conveyance  by  deed  of  gift  of  June  26, 
1888,  constitute  a  valid  execution  of  her  pow- 
er of  appointment?  Could  that  power  of  ap- 
pointment be  exeaited  by  last  will?  as  to  the 
estates  created  by  the  deed  of  James  Smith,  we 
conceive  there  can  be  no  doubt.  By  it  a  legal 
title  in  fee  simple  was  conveyed  to  EMward  A. 
Filley,  the  trustee  therein  named,  an  equitable 
life  estate  to  Mrs.  Persis  Smith,  his  wife,  with 
a  power  of  appointment  superadded,  and  a  con- 
tingent remainder  to  the  issue  of  Mrs.  Persis 
Smith  living  at  her  death,  and  in  default  of 
such  issue  a  contingent  remainder  to  the  heirs 
of  Charles  GarlanoL  The  power  of  disposal 
annexed  to  the  life  estate  of  Mrs.  Smith  did  not 
enlarge  her  life  estate  into  an  equitable  fee 
simple.  Rubey  v.  Barnett,  12  Mo.  3.  49  Am. 
Dec.  112;  Gregory  v.  Cowgill,  19  Mo.  415; 
Lewis  V.  Pitman,  101  Mo.  281,  14  S.  W.  52. 
Having  ascertained  the  nature  and  extent  of 
the  estates  'created,  we  are  brought  to  an  ex- 
amination of  the  nature  and  purposes  of  the 
power  of  appointment.  It  is  well  to  keep  in 
view:  First,  the  terms  of  the  power  as  ex- 
pressed by  the  grantor;  and,  secondly,  the  cir- 
cumstances attending  the  execution  of  the  deed. 
After  the  grant  of  the  estate  for  life  for  her  sole 
and  separate  use  and  benefit,  the  deed  proceeds: 
'And  the  said  Persis  Smith  shall  have  power  to 
sell,  mortgage,  incumber,  lease,  or  otherwise 
dispose  of  the  same  to  such  person  or  persons, 
and  for  such  uses  and  purposes,  as  she  may  at 
any  time,  by  writing  by  her  signed,  direct  and 
appoint' — and  the  trustee  is  directed  to  execute 
the  writings  necessary  to  carry  into  effect  this 
power  whenever  directed  bv  her.  Any  person 
who  is  competent  to  dispose  of  an  estate  of  his 
own  may  execute  a  power  over  land.  While 
not  necessary  to  go  mto  the  learning  on  the 
subject  of  powers  to  any  great  length,  it  is 
well  enough  to  advert  to  some  of  tbe  general 
princinles  laid  down  in  the  cases  and  treatises 
on  the  subject.  Thus,  Washb.  Real.  Prop.  (5th 
Ed.)  Pa.  691,  says:  'There  is,  besides,  a  subdi- 
vision of  the  class  of  powers  which  are  held  by 
a  donee  who  has  some  estate  in  the  land,  into 
powers  appendant  and  nowers  in  gross.  Pow- 
ers appendant  are  such  as  the  donee  is  author- 
ized to  execute  out  of  the  estate  limited  to  him. 
•  *  *  He  is  thereby  aule  to  create  an  estate 
which  will  attach  on  an  interest  actually  vest- 
ed in  him.  The  illustration  given  by  Mr.  Sug- 
den  is  of  a  life  estate  limited  to  a  man  with  a 
power  to  g^ant  leases  in  possession,  which  must 
in  every  case  have  its  operation  out  of  his  es- 
tate during  his  life.  Powers  in  gross  are  such 
as  one  who  has  an  estate  in  land  has  to  create 
such  estates  only  as  will  not  attach  on  tbe 
interest  limited  to  him,  or  take  effect  out  of  his 
own  interest.  The  illustration  of  Hale,  C.  B., 
of  such  a  power  is  where  a  tenant  for  life  has 
a  power  to  create  an  estate  which  is  not  to  be- 
gin until  his  own  ends.  It  is  a  power  in  gross, 
because  the  estate  for  life  has  no  concern  in  it.' 
Applying  these  principles  to  the  power  confer- 
red upon  Mrs.  Persis  Smith,  it  was  appendant, 
so  far  as  her  right  to  lease,  convey,  or  incum- 
ber her  life  estate;  but,  in  so  far  as  it  authoriz- 
ed her  to  appoint  the  fee,  to  begin  after  her 
life  estate,  it  was  a  power  in  gross.  Says  the 
same  learned  author:  'When  the  mode  of  execut- 
ing a  power  comes  to  be  considered,  it  will  be 
found  that,  in  order  to  the  execution  being  valid, 


the  law  is  exceedingly  strict  in  requiring  a  pre- 
cise compliance  with  the  direction  of  the  donor 
as  expressed  in  his  deed  or  will' — and  particular- 
ly is  this  true  as  to  a  power  to  cut  out  remain- 
dermen. •  •  ♦  A  fortiori  it  is  not  a  power 
to  give  away  the  property  conveyed.  But, 
argues  the  learned  counsel  for  defendant,  a  gen- 
eral power  to  appoint  in  writing  may  be  execut- 
ed by  deed  or  will,  and  that  the  words  of  the 
deed  conferred  a  general  power,  and  are  not  re- 
stricted to  a  conveyance  of  the  property  for 
value.  In  our  own  view,  this  is  a  crucial  test 
in  this  case.  In  what  manner  and  for  what 
purposes  was  this  power  conferred  upon  Mrs. 
Smith?  Did  the  grantor  intend  that  his  wife 
should  give  away  this  estate  which  he  had  set 
apart  first  to  support  and  maintain  her  during 
her  life,  and  after  her  death  for  the  benefit  of 
the  heirs  of  Charles  Garland?  By  a  process  of 
inclusiftn  and  exclusion,  we  r'each  the  conclu- 
sion that  he  intended  to  exclude  George  Smith, 
the  defendant,  because  he  expressly  limits  the 
first  remainder  to  the  issue,  the  heirs  of  the 
body  of  his  wife,  and,  upon  failure  of  such 
living  at  her  death,  then  to  the  heirs  of  Charles 
Garland.  It  is  also  obvious  that  he  had  in  view 
a  provision  for  the  benefit  of  his  wife,,  and, 
lest  misfortune  should  overtake  her,  he  gave 
her  the  power  to  sell,  mortgage,  incumber,  or 
otherw^ise  dispose  of  the  home  to  raise  funds 
for  her  support.  Counsel  for  defendant  states 
the  purpose  of  James  Smith  thus:  *The  reasons 
which,  according  to  Mr.  James  Smith,  induced 
him  to  execute  this  deed  of  trust,  were  that  he 
was  actively  engaged  in  business,  was  a  director 
in  the  Boatmen's  Savings  Institution,  and  had 
become  a  surety  for  his  friends  on  many  bonds 
and  other  obligations,  and  he  wished  to  settle 
the  homestead  property  in  trust  for  his  wife 
while  he  .was  yet  in  a  solvent  condition.'  While 
this  is  a  fair  statement  of  the  evidence  as  far 
as  it  goes,  Mr.  BMlley  adds  that  he  said  'he 
wished  to  have  the  property  held  in  trust  for 
Mrs.  Smith  and  her  heirs.*  We  think  that,  to 
properly  construe  the  power  of  appointment,  not 
only  the  words  of  the  deed  must  be  looked  to, 
but  the  circumstances  surrounding  the  grantor, 
and  the  fact  that  a  remainder  had  been  created 
for  the  heirs  of  Charles  Garland.  When  this 
is  done,  it  seems  to  ys  that  the  construction 
which  most  harmonizes  with  the  intention  of  tbe 
grantor,  and  at  the  same  time  subserves  and 
preserves  the  rights  of  all  the  objects  of  his 
bounty,  is  that  the  power  of  appointment  was 
appendant  to  Mrs.  Smith's  life  estate,  thereby 
enabling  her,  in  the  event  of  his  insolvency,  to 
sell  the  property  or  mortgage  or  incumber  it  for 
her  support;  but  it  was  not  his  intention  to  per- 
mit her  to  give  it  away,  and  thus  possibly  leare 
her  homeless  in  her  old  age,  nor  to  permit  her 
to  give  it  away  to  the  destruction  of  the  remain- 
der he  had  granted  to  the  heirs  of  Charles  Gar- 
land. It  is  suggested,  however,  that  Mrs. 
Smith  might  have,  under  this  j^ower,  sold  the 
land  for  a  valuable  consideration,  and  given 
the  proceeds  to  defendant,  George  Smith,  her 
adopted  son.  If  this  be  conceded,  still  it  does 
not  meet  the  contention  that  she  had  no  power 
to  give  away  this  property  under  the  terms  of 
this  deed.  In  addition  to  the  authorities  cited 
in  Price  v.  Courtney,  87  Mo.  387,  56  Am.  Rep. 
453,  we  regard  the  decision  in  Ferry  v.  Laible. 
31  N.  J.  Eq.  566,  as  greatly  strengthening  the 
view  of  this  court  in  Price  v.  Courtney.  In 
that  case  it  was  held  that  the  rule  was  well 
established  that,  'when  one  of  several  methods 
of  executing  a  power  is  clearly  prescribed  by 
the  language  of  the  power,  the  donee  is  not  at 
liberty  to  adopt  another,  for  by  prescribing  one 
the  others  are  negatived.'  But,  again,  it  is  as- 
serted that  the  phrase  *or  otherwise  dispose  or 
was  sufficient  to  confer  an  absolute  and  untram- 
meled  power  of  disposition,  even  if  the  other 
words,  'sell,  mortgage,  and  incumber,'  were  not 
sufficient  to  authorize  a  gift  of  ^he  lot  to  de- 
fendant.   On  the  other  hand,  plaintiff  maintaina 
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that  such  general  words  as  these,  used  as  they 
are  after  specific  terms,  most  be  confined  to 
things  ejusdem  generis  with  those  preceding 
them.  We  are  quite  clear  that  the  phrase  re- 
ferred to  did  not  enlarge  the  power  of  appoint- 
ment so  as  to  include  a  gift  of  this  property. 
In  Johnson  Co.  v.  Wood,  84  Mo.  loc.  cit.  509, 
it  was  ruled  that:  *A  general,  sweeping  clause 
in  a  deed,  which  is  indefinite  in  its  character, 
will  be  restricted  and  limited  to  estates  and 
things  of  the  same  nature  and  description  as 
those  previously  mentioned/  We  hold  that  a 
voluntary  gift  of  this  lot  was  not  authorized  by 
the  power  conferred  upon  Mrs.  Smith,  and  de- 
fendant was  chargeable  with  notice  of  ner  want 
of  power  to  give  him  the  lot,  and  that  there- 
fore he  took  no  title  by  the  deed  of  June  26, 
1888.  Fleming  v.  Mills,  182  111.  464.  55  N.  E. 
373;  Sires  v.  Sires,  43  S.  C.  2G6,  21  S.  E.  115; 
Young  v.  Insurance  Co.,  101  Tenn.  311,  47  S. 
W.  428;  Robeson  v.  Shotwell,  55  N.  J.  Eq.  318, 
36  Atl.  780;  Price  v.  Bassett,  168  Mass.  598, 
47  N.  E.  243." 

In  the  case  of  Stocker  v.  Foster,  178  Mass. 

591,  60  N.  E.  407,  it  was  held: 

"Where  testatrix  devised  the  residue  of  her 
property  to  her  husband  for  life,  with  power  to 
dispose  of  the  same  whenever,  in  his  judgment, 
it  might  be  conducive  to  his  comfort,  with  re- 
mainder to  plaintiff  in  fee,  a  conveyance  by  the 
husband  without  consideration,  and  for  the  pur- 
pose of  transferring  the  property  so  that  it 
would  descend  to  his  children,  did  not  constitute 
a  valid  execution  of  the  power,  and  was  void." 

In  the  course  of  the  opinion  it  was  said: 

"The  devise  in  the  second  clause  of  the  will  of 
Mary  Foster  did  not  give  to  William  A.  Foster, 
her  husband,  an  estate  in  fee,  but  an  estate  for 
life,  coupled  with  a  power  to  'sell,  and  dispose 
of,'  any  part  of  the  estate  during  his  lifetime, 
'whenever,  in  his  judgment,  he  may  deem  it  con- 
ducive to  his  comfort.*  Kent  v.  Morrison,  153 
Mass.  137,  26  N.  E.  427  [10  L.  R.  A.  756,  25 
Am.  St.  Rep.  616];  Collins  v.  Wickwire,  162 
Mass,  143,  38  N.  E.  365.  We  have  first  to  deal 
with  the  question  as  to  the  nature  of  the  power. 
It  is  contended  by  the  demandant,  on  the  one 
hand,  that  the  power  authorized  Foster  to  sell 
or  otherwise  dispose  of  the  estate  for  a  valuable 
consideration  only,  and  only  when  he  deemed 
such  sale  or  disposal  to  be  conducive  to  his  com- 
fort by  enabling  him,  by  means  of  such  a  consid- 
eration, to  supply  his  present  or  prospective 
needs.  The  tenants,  on  the  other  hand,  contend 
that  the  power  authorized  Foster  to  sell  and  dis- 
pose of  the  property  whenever  such  sale  or  dis- 
position would  have  a  tendency  to  promote  his 
happiness  or.  peace  of  mind,  with  or  without 
regard  to  his  present  or  prospective  needs,  and 
with  or  without  a  valuable  consideration.  The 
testatrix  left  no  issue;  and,  since  the  will,  exe- 
cuted but  a  few  months  before  her  death,  makes 
no  mention  of  issue,  we  conclude  that  there  were 
none  at  that  time.  While  making  her  will,  she 
had  in  her  mind  her  husband,  her  sisters  Susan 
and  Martha,  her  nieces  Hattie  and  Nancy,  and 
the  demandant,  as  the  persons  among  whom 
her  property  should  be  distributed.  She  begins 
with  the  husband,  givinp:  him  a  life  estate,  cou- 
pled with  a  power  to  dispose  of  the  real  estate 
daring  his  lifetime.  She  then  gives  a  life  esta^te 
io  the  real  estate,  after  the  death  of  the  hus- 
band, to  her  two  sisters,  and  the  survivor  of 
them,  with  remainder  in  fee  to  the  demandant. 
All  these  estates,  including  that  devised  to  the 
husband,  may  be  abridged  or  defeated  by  the  ex- 
ecution of  the  power  given  to  him  to  dispose  of 
the  land.  He  is  empowered  to  sell  and  dispose 
of  the  whole  or  any  part  of  the  real  estate, 
•whenever,  in  his  judgment,  he  may  deem  it  con- 
ducive to  his  comfort.*  The  testatrix  is  speak- 
ing of  property,  and  of  property  which  she  does 
not  feel  inclined  to  give  in  fee  to  her  husband. 
It  is  her  wish  that,  unless  the  sale  and  disposi- 


tion of  it  shall,  in  his  judgment,  conduce  to  his 
comfort,  it  shall  go  to  the  other  proposed  ob- 
jects of  her  bounty.  She  is  speaking  of  that 
kind  of  comfort  which  arises  from  the  sale  and 
disposition  of  real  estate.  She  is  not  speaking 
of  heirlooms,  nor  does  it  appear  that  the  real  es- 
tate had  any  association  connected  with  it  which 
would  make  its  sale  or  disposition  anything  more 
than  a  mere  matter  of  trade  and  the  amount 
which  could  be  obtained  for  it.  The  idea  of 
sale,  and  of  the  disposition  consequent  thereup- 
on, is  the  predominant  idea  in  the  mind  of  the 
testatrix.  Under  these  circumstances  we  can 
have  no  doubt  that  by  the  words  'sell  and  dis- 

gose  of,'  is  meant  a  disposition  by  sale,  and  not 
y  gift;  and  that  the  *comfort'  to  which  such  a 
sale  would  'conduce'  is  the  physical  comfort  to 
be  derived  from  the  actual  or  potential  applica- 
tion of  the  proceeds  of  such  a  disposition  to 
the  present  or  prospective  physical  comfort  or 
support  of  the  husband.  There  may  be  also,  to 
a  limited  extent,  a  mental  element  in  the  com- 
fort, consisting  of  that  peace  of  mind  which 
comes  from  a  knowledge  or  belief  that,  by  reason 
of  a  change  in  the  property  resulting  from  a 
disposition  by  sale,  it  will  be  rendered  more  eas- 
ily available  for  the  physical  comfort  or  sup- 
port of  the  husband.  See  Forman  v.  Whitney, 
2  Abb.  Dec.  [N.  Y.]  165.  But  all  along  the  lan- 
guage used  by  the  testatrix  seems  clearly  to  re- 
fer to  such  comfort  as  can  be  attained  by  the 
application  of  the  proceeds  of  the  property  to 
the  reasonable  needs  of  the  life  of  the  donee 
of  the  power,  and  not  to  that  peace  of  mind 
which  arises  from  a  knowledge  that  the  property 
has  been  so  disposed  of  as  to  contribute  to  the 
enjoyment  and  support  of  others.  The  comfort 
experienced  by  the  philanthropist  in  giving  away 
his  property,  whether  to  relatives,  friends,  or 
strangers,  does  not  seem  to  us  to  be  the  kind  of 
comfort  which  the  testatrix  had  in  mind  when 
she  was  engaged  in  making  this  will.  The  view 
for  which  the  tenant  contends  seems  to  us  a 
forced  and  unnatural  construction  of  the  lan- 
guage of  the  will,  and  inconsistent  with  the 
general  nature  of  the  business  in  which  the  tes- 
tatrix was  engaged  while  making  it.  It  follows 
that,  in  giving  the  third,  fourth,  fifth,  seventh, 
and  eighth  rulings  requested  by  the  demandant, 
and  in  refusing  to  rule,  as  requested  by  the  ten- 
ants, that  the  power  given  in  the  will  was,  in 
effect,  an  absolute  and  unlimited  power  to  seU 
and  dispose  at  the  discretion  of  the  donee  of  the 
power,  the  court  made  no  error  in  law." 

In  Sires  v.  Sires,  43  S.  C.  266,  21  S.  B. 

115,  it  was  held: 

**In  a  will  devising  testator's  estate  to  fhe 
widow  for  life  or  widowhood,  the  income  there- 
from to  be  received  to  her  own  use  and  for  the 
support  of  the  minor  children,  a  power  to  sell 
and  convey  any  or  all  of  the  estate,  'in  such 
manner,  upon  such  terms  and  conditions,  and  to 
such  person  or  persons  as  she  may  deem  best,* 
and  invest  the  proceeds  in  other  property,  and  a 
further  general  power  of  appointment  by  her 
will  of  the  property  or  its  proceeds,  which  are 
to  be  divided  among  the  children  after  her  death, 
do  not  empower  her  to  convey  the  property  upon 
a  nominal  consideration  or  by  way  of  gift." 

In  the  course  of  the  opinion  It  was  said: 

"A  gift  of  the  property  would  have  defeated 
one  of  the  objects  of  the  testator's  will,  which 
was  that  the  income  from  the  property  should 
not  only  be  used  for  the  benefit  of  the  widow, 
but  also  for  the  maintenance,  support,  and  edu- 
cation of  the  children  therein  described.  The 
will  shows  also  that  the  testator  contemplated 
that  either  the  original  property  or  that  pur- 
chased with  the  proceeds  derived  from  a  sale 
of  the  original  t)roperty  would  be  in  the  posses- 
sion of  the  life  tenant,  Martha  M.  Sires,  at 
the  time  of  her  death;  and,  in  case  she  failed 
to  dispose  of  it  by  her  last  will  and  testament* 
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the  testator  provided  that  it  should  descend  to 
the  children  described  in  his  will.  The  next 
question  for  consideration  is  whether  the  land 
was  sold  or  conveyed  as  a  gift.  The  deed  re- 
cites a  consideration  of  $3  (the  receipt  of  which 
is  therein  acknowledged).  The  presiding  judge, 
in  his  decree  says :  *Mrs.  Sires  had  _  no  power 
to  sell  for  a  mere  nominal  consideration,  which 
seems  not  to  have  been  paid,  and  the  evidence  is 
not  sufficient  to  convince  me  that  there  was 
any  other  consideration  for  the  deed.  If,  in- 
deed, any  services  were  rendered  to  her  by  her 
son,  Samuel  W.  Sires,  and  for  which  any  pay- 
ment was  expected  bv  either  of  them,  the  tes- 
timony fails  sufficiently  to  show  that  these  serv- 
ices were  the  true  consideration  of  the  deed.' 
The  circuit  judge  heard  IJie  witnessses  testify; 
therefore  his  opportunities  for  judging  as  to 
their  credibility  were  greater  than  those  pos- 
sessed by  this  court.  After  a  careful  reading 
of  the  testimony,  we  agree  with  the  circuit  judge 
in  his  finding  of  fact  as  to  the  consideration 
upon  which  the  property  was  conveyed.  The 
consideration  of  $3  expressed  in  the  deed  is 
nominal  and  formal.  The  property  was  there- 
fore conveyed  as  a  ^ift.  The  next  question  that 
naturally  suggests  itself  is  as  to  the  effect  of 
such  conveyance  as  a  gift.  A  sale  implies  a 
consideration;  and,  when  the  power  is  given  to 
sell,  and  the  person  conveys  without  considera- 
tion or.  one  merely  nominal,  this  constitutes  a 
breach  of  the  trust,  and  none  of  the  participants 
therein  can  take  anything  by  such  conveyance. 
To  sustain  the  position  that  a  power  to  sell  is 
not  fulfilled  by  the  conveyance  of  the  property 
as  a  gift,  it  is  only  necessary  to  refer  to  a  few 
authorities.  Rabb  v.  Flenniken,  29  S.  C.  278, 
77  S.  E.  597 ;  Park's  Adm'r  v.  Society,  62  Vt. 
19,  20  Atl.  107;  Fronty  v.  Godard,  Bailey 
Eq.  [S.  C]  517." 

The  reasoning  employed  in  the  cases  cited 
is  sound  and  is  applicable  to  the  case  at 
hand.  The  trust  deed  is  to  be  considered  in 
its  entirety,  and  effect  is  to  be  given  to  the 
intention  of  the  maker  as  reflected  from  the 
language  of  the  instrument.  The  deed  clear- 
ly created  life  estates  for  the  grantor  and  his 
wife,  with  vested  remainder,  after  the  death 
of  the  survivor.  In  such  children  of  the 
grantor  as  might  be  living  at  the  time  of  the 
death  of  the  survivor,  and  to  the  representa- 
tives of  the  children  who  may  have  prede- 
ceased the  survivor.  The  remainder  so  cre- 
ated was  subject  to  be  divested  only  under 
circumstances  stated  in  the  paper,  namely, 
by  sale  by  the  trustee,  at  the  written  request 
of  the  wife.  The  sale  contemplated  was  an 
actual  bona  fide  sale  made  upon  a  valuable 
consideration.  It  was  not  contemplated  that 
the  life  estates  reserved  to  the  grantor  and 
his  wife,  or  the  vested  remainder,  should  be 
defeated  by  a  mere  gift,  or  a  conveyance  up- 
on a  nominal  valuable  consideration.  If  it 
were  held  that  the  wife  could  direct  the  trus- 
tee to  make  a  mere  voluntary  deed  or  gift 
of  the  property,  such  a  construction  would 
have  put  it  in  the  power  of  the  wife  to  so 
dispose  of  the  property  at  any  time  after 
execution  of  the  trust  deed,  thereby  putting 
it  beyond  the  enjoyment  of  the  grantor  in 
whom  there  was  reserved  a  life  estate  by  the 
trust  deed  as  well  as  beyond  the  enjoyment 
of  the  wife  for  whose  support  the  gran- 
tor was  responsible,  and  lastly,  beyond  the 
reach  of  the  remaindermen  for  whom  provi- 


sion was  made  by  the  deed.  Under  no  fair 
construction  could  it  be  held  that  the  gran- 
tor contemplated  any  such  disposition.  After 
the  death  of  both  the  trustee  and  the  gran- 
tor, the  widow,  having  only  a  life  estate,  un- 
dertook to  convey  the  land  in  dispute  by  a 
deed,  the  substance  of  which  is  set  forth  in 
the  statement  of  facts.  The"  language  of  the 
deed  indicates  that  she  did  not  deal  with  the 
property  as  a  trust  estate,  or  contemplate  the 
execution  of  a  power,  but  purported  to  con- 
vey it  as  her  individual  estate.  In  so  far  as 
the  deed  refers  to  consideration,  its  language 
is  set  forth  in  the  statement  of  facts.  The 
inference  to  be  drawn  from  this  language  is 
that  the  maker,  feeling  that  she  was  under 
a  strong  moral  obligation  to  those  grand- 
daughters who  were  the  grantees  named  in 
her  deed,  desired  to  leave  them  the  property 
after  her  death.  It  was  not  upon  any  l^al 
obligation  as  compensation  for  their  services: 
because  such  services  as  had  been  rendered 
had  been  voluntarily  rendered  on  account  of 
affection  in  which  she  had  been  held  by  her 
deceased  daughter  and  granddaughters.  Tlie 
grantor  uses  the  words,  "other  valuable  con- 
sideration," but  these  are  to  be  construed, 
applying  the  principle  of  ejusdem  generis, 
in  connection  with  the  other  language  used 
by  her,  which  considered  together  manifests 
an  intent  to  make  a  gift  rather  than  a  deed 
upon  a  valuable  consideration.  A  deed  exe- 
cuted under  these  circumstances  is  not  suf- 
ficient as  a  basis  for  reQuiriug  the  appoint- 
ment of  a  trustee,  and  the  execution  of  a 
deed  by  him  to  the  grantees  under  the  power 
contained  in  the  original  trust  deed.  The 
demurrer  to  the  petition  should  have  been 
sustained. 

Judgment  reversed.    All  the  Justices  oon* 
cur,  except  FISH,  O.  J.,  absent 

(147  Ga.  745) 
THOMPSON  V.  STATE.     (No.  470.) 

(Supreme  Court  of  Georgia.    March  12,  1918.) 

(SyUahus  hy  the  Court,) 

1.  Homicide  <®=»30S(3,  6)— Principal  in  Sec- 
ond Degree— Evidence— Instructions. 

The  evidence  was  sufiBdent  to  authorize  the 
court  to.  give  to  the  jury  the  definition  of  a 
principal  in  the  second  degree,  and  in  doing 
so  the  court  did  not  charge  in  such  way  as  to 
mislead  or  confuse  the  jury. 

2.  Criminal    Law    ^=»51G— Bvidencb— Cow- 

FESSION 

"Statements,  made  hv  a  defendant  charged 
with  murder,  that  he  did  the  killing  charired 
because  of  certain  facts  which,  if  true,  furnished 
no  legal  excuse  or  justification  therefor  amount 
to  a  confession."  The  statements  made  by  the 
defendant  in  the  present  case  were  of  that  char- 
acter. 

3.  Criminal  Law  ^=»1156(1)— Appeal— Dis- 
cretion OF  Trial  Court— Refusal  of  Nsvr 
Trial. 

On  the  hearinff  of  a  motion  for  a  new  trial, 
one  of  the  grounds  being  alleged  incompetency 
or  disqualification  of  one  of  the  jurors  trying 
the  case,  on  account  of  alleged  bias  and  preju- 


Qs^For  other  cases  see  same  topic  and  KSY-NUMBER  in  all  Koy-Numbered  DlgesU  and  lad 


Qa.) 


THOMPSON  r.  8TATB 


293 


dice  against  the  accused,  the  jndge  la  the  trior 
of  that  issue;  and  where  in  such  case  the  evi- 
dence is  conflicting,  his  discretion  in  refusing  a 
new  trial  on  that  ground  will  not  be  disturbed, 
unless  it  is  manifestly  abused.  Such  discretion 
was  properly  exercised  in  the  present  case. 

4.  Grounds  of  Motion  fob  New  Trial. 

The  other  grounds  of  the  motion  for  a  new 
trial  are  without  merit,  and  the  court  did  not 
err  in  overruling  the  motion. 

Error  from  Superior  Court,  Troup  Coun- 
ty; J.  R.  Terrell,  Judge. 

John  Thompson  was  conyicted  of  murder, 
Ills  motion  for  a  new  trial  was  overruled, 
and  he  brings  error.    Affirmed. 

B.  A.  Jones,  of  La  Grange,  and  W.  C. 
Wright,  of  Newnan,  for  plaintiff  In  error. 
O.  B!  Roop,  Sol.  Gen.,  of  CarroUton,  Clifford 
Walker,  Atty.  Gen.,  M.  C.  Bennet,  of  Atlan- 
ta, and  Frank  Harwell,  Leon  Meadors,  Ar- 
thur Greer,  and  Hatton  Lovejoy,  all  of  La 
Grange,  for  the  State. 

HILL,  J.  John  Thompson  and  Walter 
Eastridge  were  Jointly  Indicted  for  the  mur- 
der of  W.  B.  Shlrey.  Thompson  was  placed 
on  trial,  and  a  verdict  of  guilty  was  render- 
ed against  him,  without  recommendation. 
He  made  a  motion  for  a  new  trial,  which 
was  oyerruled,  and  he  excepted. 

[1]  1.  The  first  special  ground  of  the  mo- 
tion complains  that  there  was  no  evidence  In 
the  case  to  authorize  the  charge  of  the  court 
on  the  law  applicable  to  a  principal  in  the 
second  degree,  and  that  the  charge  given  was 
calculated  to  confuse  and  mislead  the  Jury, 
and  was  therefore  harmful  and  prejudicial 
to  the  defendant  The  charge  complained  of 
was  as  follows: 

"A  person,  gentlemen,  may  be  principal  in  an 
offense  in  two  degrees.  A  principal  in  the  first 
degree  is  the  actor  or  absolute  perpetrator  of 
the  crime.  A  principal  in  the  second  degree  is 
he  who  is  present  aiding  and  abetting  the  act 
to  be  done.  The  punishment  for  a  principal  in 
the  second  degree  is  the  same  as  the  punishment 
for  a  principal  in  the  first  degree.^  There  is  no 
difference,  gentlemen,  in  the  punishment  If 
you  should  find  in  this  case,  under  the  evidence 
and  under  the  law  as  I  have  already  given  you 
in  charge  and  will  hereafter  give  you  in  charge, 
that  the  defendant,  John  Thompson,  is  guilty  of 
murder  under  the  evidence,  that  he  was  the 
actor  or  absolute  perpetrator  of  the  crime,  why 
then  that  would  end  your  deliberations,  and  you 
should  return  a  verdict  accordingly.  But  you 
may  inquire  whether  or  not  under  the  evidence, 
if  he  is  not  the  actor  or  absolute  perpetrator  of 
the  crime,  as  to  whether  or  not  under  the  evi- 
dence, he  is  guilty  as  a  principal  in  the  second 
degree.  In  order  to  constitute  one  a  principal 
in  the  second  degree — ^a  common  intent  existing 
in  the  minds  of  both,  that  is,  in  this  case,  in 
the  minds  of  John  Thompson  and  Walter  East- 
ridge, to  kill  and  murder  W.  B.  Shirey;  and 
it  most  further  appear,  in  order  to  constitute 
John  Thompson  a  principal  in  the  second  de- 
gree, not  oxily  that  this  common  purpose  exist- 
ed, that  there  was  a  felonious  design  to  kill  and 
murder  W.  B.  Shirey,  and  that  John  Thomp- 
son shared  that  design  with  Walter  Eastridge— 
that  must  not  only  appear,  but  it  must  further 
appear  that  John  Thompson  was  present  in  pur- 
suance of  that  design,  and  that  he  was  present 


aiding  and  abetting  Walter  Eastridge  to  commit 
that  crime.  If  you  believe  from  the  evidence 
in  this  case  that  Walter  Eastridge,  was  the  ac- 
tual perpetrator  of  the  crime,  that  is,  if  you 
find,  under  the  evidence,  that  he  killed  and  mur- 
dered W.  B.  Shirey,  and  you  further  find  from 
the  evidence  that  there  was  a  common  purpose, 
a  common  intent,  a  common  design,  existing  in 
the  minds  of  John  lliompson  and  Walter  East- 
ridge to  kill  and  murder  W.  B.  Shirey,  and  you 
further  find  that  John  Thompson  was  present 
participating  in  the  killing  and  murdering  of 
W.  B.  Shirey,  and  that  he  was  aiding  and  abet- 
ting Walter  l^stridge  to  commit  the  crime,  why 
then,  gentlemen,  under  such  circumstances  as 
those,  John  Thompson  would  be  guilty  of  mur> 
der  as  principal  in  the  second  degree.  In  crimi- 
nal law,  gentlemen,  the  word  'abet'  means  to 
encourage,  to  set  another  on  to  commit  a  crime. 
To  abet  another  to  commit  a  crime  is  to  com- 
mand, to  procure,  or  to  counsel  him  to  do  it; 
and  presence  and  participation  are  necessary 
to  constitute  one  an  abettor.  Even  if  one  is 
present  at  the  commission  of  a  crime,  mentally 
approving  or  consenting  to  tho  same,  yet  if 
that  consent  was  unknown  to  the  person  com- 
mitting the  crime,  the  one  so  mentally  approv- 
ing could  not  be  hold  guilty  as  a  principal.  If 
you  believe  from  the  evidence  that  it  was  the 
common  purpose  shared  in  by  both  of  them,  by 
the  defendant  on  trial,  John  Thompson,  and 
Walter  Eastridge,  to  kill  and  murder  W.  B. 
Shirey,  or  any  person  at  such  still  at  the  time 
W.  B.  Shirey  was  shot  and  killed,  that  they 
both  shared  in  the  felonious  design  and  purpose 
to  kill  W.  B.  Shirey  or  any  person  at  the  still, 
as  indicated,  at  that  time,  m  pursuance  of  such 
common  purpose,  and  you  further  find  that  the 
defendant,  John  Thompson,  was  present  and 
in  pursuance  of  a  common  purpose  and  design 
to  do  so,  shared  by  himself  and  Walter  East- 
ridge, was  aiding  and  abetting  Walter  East- 
ridge in  seeking  to  kill  and  murder  W.  B.  Shirev 
or  some  person  at  such  still  at  the  time  indi- 
cated, and  under  such  circumstances  Walter 
Eastridge  shot  and  killed  W.  B.  Shirey,  and 
you  find  that  Walter  Eastridge  is  guilty  of 
murder  in  killing  W.  B.  Shirey,  then,  John 
Thompson,  the  defendant  on  trial,  would  be 
guilty  of  murder  as  principal  in  the  second  de> 
gree,  and  you  should  so  find  if  you  believe  those 
facts  to  exist" 

We  do  not  think  the  charge  is  open  to 
the  criticisms  directed  against  it  It  Is  a 
full  and  clear  statement  of  the  law  appli- 
cable to  the  phase  of  the  case  with  which 
the  court  was  then  dealing,  and  was  not 
calculated  to  mislead  the  Jury.  The  evi- 
dence showed  that  on  the  day  of  the  homi- 
cide the  deceased,  W.  B.  Shirey,  who  was 
sheriff  of  Troup  county,  left  La  Orange 
about  12  o'clock  noon  In  an  automobile  with 
"Oapt  Henderson,  a  revenue  man,"  S.  A. 
Smith,  a  deputy  sheriff,  and  Earnest  Riley, 
a  chauffeur,  for  Thompson's  [the  defendantl 
still,  which  was  10  or  12  miles  from  La 
Grange.  After  arriving  there,  and  while 
breaking  up  the  still,  a  number  of  shots 
were  fired  at  the  sherifi^s  party  by  persons 
In  hiding  about  50  or  00  yards  away,  and 
Shirey  was  killed.  Thompson  was  In  La 
Grange  before  Shirey  left  there,  and  saw 
htm,  received  information  that  Shirey  and 
his  party  had  left  or  were  leaving  In  a  car 
going  In  the  direction  of  Thompson's  still. 
Thompson  soon  followed  in  a  car  going  at 
a  high  rate  of  speed,  and  reached  th^  neigh- 
borhood In  which  the  still  was.    He  notified 
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three  other  men  of  the  neighborhood  en- 
gaged in  illicit  distilling,  Lon  Hart,  Lewis 
Hart,  and  Walter  Eastridge,  that  the  "rev- 
enue officers"  were  in  the  neighborhood. 
All  four  of  the  men  started  in  the  direction 
of  the  still  of  the  Harts,  but  before  arriv- 
ing there  Thompson  and  Eastridge  left  the 
Harts  and  went  towards  Thompson's  still, 
and  there  both  fired  a  number  of  shots 
from  ambush  with  their  pistols,  one  of  the 
bullets  striking  and  killing  Shirey.  Thomp- 
son and  Eastridge  later  in  the  afternoon 
(the  killing  occurred  about  2:30  p.  m.)  ap- 
peared at  the  .home  of  Lewis  Hart,  and, 
according  to  witnesses  other  than  Eastridge, 
Thompson  told  them  how  the  killing  occur- 
red; that  he  emptied  his  pistol,  and  "if 
I  didn't  do  it,  it  wasn't  my  fault,"  etc. 
Thompson  asked  the  witnesses  who  testi- 
fied as  to  the  conversation  to  say  that  at 
the  time  of  the  shooting  he  was  at  another 
place,  working  on  his  car.  Eastridge  tes- 
tified, as  to  the  actual  shooting,  that  both 
Thompson  and  he  were  together  near  the 
still,  and — 

''both  of  us  went  to  shooting.  I  shot  kinder  to 
the  right  the  way  John  shot.  ♦  •  •  As  well 
as  I  remember  I  shot  four  times.  It  may  have 
been  I  shot  five  times." 

The  acts  and  statements  of  Tlioropson 
and  Eastridge  both  before  and  after  the 
killing  were  testified  about  by  the  two 
Harts,  Harris,  Cleaveland,  and  others.  The 
evidence  showed  that  Thompson  advised 
Eastridge  that  the  revenue  officers  were  in 
the  vicinity  of  the  still;  that  both  had  pis- 
tols; that  they  w^ent  in  the  direction  of  the 
still  until  they  found  the  tracks  of  the  offi- 
cers, which  they  followed  in  the  direction 
of  the  still;  that  they  were  advised  by  the 
Harts  not  to  follow  the  officers  farther; 
that  they  came  within  a  short  distance  of 
Thompson'*?  cfpi.  when  they  fired  from  am- 
bush at  the  ofljcers.  The  defendant  in  his 
statement  said  that  Walter  Eastridge  shot 
at  them  several  times.  They  left  together, 
and  were  seen  later  the  same  day  together, 
when  Thompson  attempted  to  get  witnesses 
to  say  that  at  the  time  of  the  shooting  he 
was  fixing  his  automobile.  This  evidence 
was  sufficient  to  authorize  the  jury  to  find 
that  the  defendant  was  a  principal  in  the 
first  or  second  degree,  and  the  court  to  give 
the  charge  to  which  exception  is  taken. 
Brown  v.  State,  125  Ga.  282,  2S4,  54  S.  B. 
162;  Walker  v.  State,  136  Ga.  126  (1),  70  S. 
E.  1016;  Coleman'  v.  State,  141  Ga.  731  (2), 
82  S.  £;.  228. 

[2]  2.  The  trial  Judge  charged  the  jury 
the  law  relative  to  confessions;  and  this 
charge  is  excepted  to  on  the  ground  that 
there  is  no  evidence  of  any  confession  on 
the  part  of  the  accused,  and  that  the  alleged 
confession,  taken  most  strongly  against  him 
as  to  what  he  was  alleged  to  have  said  with 
reference  to  the  death  of  W.  B.  Shirey  by 
shooting,  would  amount  aA  most  to  an  in- 
criminating   circumstance    only,    and    that 


the  charge  was  therefore  harmful  and  prej- 
udicial to  the  defendant  We  cannot  agree 
to  this  contention.  There  is  no  exception 
to  the  charge  itself  as  not  being  a  correct 
statement  of  the  law  on  the  subject  of  coik- 
fessions.  The  only  question  Is  whether 
the  language  attributed  to  the  defendant 
amounted  to  a  confession.  The  record  show^s 
that  after  the  homicide  Thompson  made  the 
following  statement  with  reference  to  his 
shooting  of  the  deceased : 

"Something  was  said  about  the  killing  of  the 
sheriff.  He  said  he  got  him.  John  said  he  got 
him.  Said  rather  it  had  been  him  than  any 
of  the  rest.  Got  Mr.  Shirey.  Said  he  laid  his 
pistol  by  the  side  of  the  pine  and  took  aim  the 
first  time.  After  that  he  couldn't  tell  for  the 
smoke.  He  shot  as  fast  as  he  could.  He  said 
he  fired  his  pistol  until  it  snapped." 

None  of  the  above  quotations  are  from 
the  testimony  of  Eastridge,  who  was  Joint- 
ly indicted  with  Thompson,  although  he 
did  testify  as  to  a  confession.  In  Jones  t. 
State,  130  Ga.  274  (4),  60  S.  E.  840,  it  was 
held: 

''Statements  made  by  a  defendant  charged 
with  murder,  that  he  did  the  killing  charged 
because  of  certain  facts  which,  if  true,  furnish- 
ed no  legal  excuse  or  justification  therefor, 
amounted  to  a  confession." 

And  see,  to  the  same  effect,  Owens  v. 
State,  120  Ga.  296,  48  S.  E.  21.  In  the  in- 
stant case  the  defendant  admitted  killing 
Shirey,  and  offered  no  legal  excuse  as  to 
why  he  killed  him.  He  said  he  took  ''dead 
aim  at  the  man  that  was  tearing  down  the 
furnace,  and  shot  until  he  snapped."  "John 
said  he  got  him;  •  •  ♦  got  Mr.  Shirey," 
etc.  At  the  time  of  the  homicide  it  was 
illegal  to  operate  a  still  for  maJsing  whisky 
in  this  state.  We  think  the  evidence  au- 
thorized the  charge  on  the  law  of  confes- 
sions as  applicable  to  the  case. 

[31  3.  In  the  seventh  ground  It  is  conx-> 
plained  that  the  Judge  did  not  grant  a  new 
trial  on  the  ground  that  one  of  the  Jurors 
before  whom  the  case  was  tried  was  not  a 
fair  and  impartial  Juror.  On  the  hearing 
of  the  motion  a  number  of  aflSdavits  were 
introduced  in  evidence,  to  the  effect  that 
the  Juror  had  made  statements,  before  he 
was  taken  on  the  Jury,  in  substance,  that 
the  defendant  was  guilty,  and  he  was  drawn 
on  the  Jury  to  try  him,  and  that  he  was  go- 
ing to  convict  him  of  murder.  There  was 
an  affidavit  of  the  Juror  denying  the  state- 
ments attributed  to  him;  and  there  were 
affidavits  as  to  his  good  character,  and  as 
to  his  conduct  in  the  Jury  room  during  the 
consideration  of  the  case.  There  were  also 
the  affidavits  of  four  of  the  affiants,  who 
testified  that  the  Juror  had  stated  that  he 
would  convict  the  defendant,  in  which  they 
repudiated,  in  the  main,  the  statements  at- 
tributed to  them,  and  averred  that  they 
were  ignorant  of  the  contents  of  the  affida- 
vits when  they  signed  them.  The  evidence 
was  conflicting  on  the  issue  as  to  the  par- 
tiality of  the  Juror.    The  Jydge  is  the  trior 
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of  the  competency  and  disqualification  of 
the  juror,  under  the  evidence,  and  in  such 
case  his  discretion  in  refusing  a  new  trial 
on  such  ground  will  not  be  disturbed  unless 
it  is  n&anifestly  abused*  Hall  y.  State,  141 
Ga.  7,  9,  80  S.  B.  307;  HlUott  ▼.  State,  132 
Ga.  758  (2),  64  S.  E.  1090.  It  certainly  was 
not  abused  in  the  instant  case. 

(4]  4.  The  other  grounds  of  the  motion 
are  without  merit  The  evidence  authorized 
the  verdict,  and  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  Ol  J.,  absent 


(147  Gft.  754) 

PAIR  et  al.  v.  PAIR.    (No.  662.) 
(Supreme  Court  of  Georgia.    March  12,  1918.) 

(Bvllahus  ly  the  Court,) 

1.  Specific  Performance  ^==>86, 106 (3)— Con- 
tract OF  Adoptioz^—Rjqht  of  Action. 

Where  an  illegitimate  child  is  received,  when 
an  infant  by  the  putative  father  into  his  home 
under  a  contract  with  the  mother  to  adopt  the 
child  and  make  him  an  heir  at  law,  and  where 
the  father  reco^izes  the  child  as  his  Eton  until 
and  after  the  child's  majority,  and  the  child 
folly  performs  all  the  duties  of  a  son  to  the 
father,  but  the  contract  does  not  amount  to  a 
legal  adoption,  and  no  steps  are  taken  by  the 
child  in  his  lifetime  to  have  the  contract  spe- 
cifically enforced,  his  heirs  at  law  (be  having 
predeceased  the  father)  cannot  maintain  a  peti- 
tion in  equity  to  have  the  contract  specifically 
performed  and  to  recover  the  estate  of  the  fa- 
ther, consistinff  wholly  of  personalty.  The  right 
of  action  as  for  a  breach  of  contract  or  the 
specific  performance  of  it,  if  any,  on  the  death 
of  snch  adopted  child,  vests  in  and  passes  to 
hia  personal  representative,  and  not  to  his  heirs 
at  law. 

f Additional  Syliahus  hy  Editorial  Staff.) 

2.  Bastabds  ^=»101— Inheritance  from  Fa- 
ther. 

An  illegitimate  son  does  not  inherit  from  a 
putative  father. 

3.  Specific  Performance  ^;=:»86  —  Adoption 
Contract. 

Equity  will  enforce  a  parol  contract  of  adop- 
tion and  Its  resultant  rights  where  no  statutory 
adoption  exists,  and  where  to  do  otherwise 
would  result  in  irreparable  injury. 

EiTror  from  Superior  Ck)urt,  Cobb  County; 
R.  N.  Hardeman,  Judge. 

Suit  by  J.  W.  Pair  against  W.  H.  Pair 
and  others,  with  cross-petition  by  defend- 
ant&  Demurrer  to  cross-petition  sustained, 
and  verdict  directed  for  plaintiff,  and  defend- 
ants bring  error.    AMrmed. 

Mozley  &  Gann,  BL  H.  Clay,  and  G^eo.  D. 
Anderson,  all  of  Marietta,  for  plaintiffs  in 
error.  Jno.  H.  Boston,  Jr.,  and  D.  W.  Blair, 
both  of  Marietta,  for  defendant  in  error. 

GEX)RGB,  J.  William  Pair,  of  Cobb  coun- 
ty, survived  his  wife  and  died  on  July  16, 
1915.  He  had  no  children  bom  to  him  in 
lawful   wedlock.     J.    W.    Pair   was   legally 


f  adopted  in  the  superior  court  of  Cbbb  county, 
in  November,  1895,  and  survived  him.  After 
the  death  of  William  Pair,  William  Henry 
Pair  was  appointed  temporary  administrator 
of  his  estate;  and  as  such  he  instituted  an 
action  against  J.  W.  Pair,  to  recover  the 
possession  of  certain  personalty  and  certain 
described  notes  due  to  William  Pair,  de- 
ceased. This  action  is  still  pending.  J.  W. 
Pair  was  thereafter  appointed  permanent  ad- 
ministrator of  the  estate  of  William  Pair,  but 
an  appeal  by  William  Henry  Pair  was  taken 
from  this  judgment  of  the  court  of  ordinary, 
and  this  appeal  is  still  pending. '  J.  W.  Pair 
then  filed  his  petition  in  equity,  reciting  the 
foregoing  facts,  and  alleging  that  William 
Henry  Pair  and  his  brothers,  naming  them, 
were  mere  intenneddlers  and  Interlopers  and 
without  any  right  or  interest  In  the  estate  of 
William  Pair,  deceased;  that  there  were  no 
debts  owing  by  the  estate  of  William  Pair; 
that  he  was  the  sole  heir  at  law  of  the  de- 
ceased, and  was  entitled  to  his  estate,  and 
to  injunction  against  any  interference  there- 
with by  William  Henry  Pair  and  his  broth- 
ers. The  petition  contained  appropriate 
prayers.  To  the  petition  William  Henry, 
Sam  A.,  and  Irwin  Pair  answered,  and  by 
was  of  cross-petition  alleged:  J.  C.  Pair 
was  the  father  of  the  defendants,  and  the 
defendants  are  his  "only  children  and  sole 
heirs  at  law."  J.  C.  Pair  died  a  short  time 
before  the  death  of  William  Pair.  William 
Pair  was  the  father  of  J.  C.  Pair,  but  Wil- 
liam Pair  and  the  mother  of  J.  C.  Pair  were 
never  married.  William  Pair  and  the  moth- 
er of  J.  O.  Pair,  some  time  after  the  Civil 
War,  entered  Into  a  parol  contract  whereby 
the  mother  relinquished  unto  William  Pair 
her  parental  rights  and  control  over  J.  C. 
Pair,  then  an  infant,  William  Pair  assuming 
all  obligations  for  his  support  and  education, 
and  agreeing  to  adopt  him  as  his  son  and 
heir,  and  that  **he  should  inherit  any  prop- 
erty he  might  have  as  his  heir."  The  parol 
agreement  and  obligation  "was  accompanied 
bj;  a  virtual,  though  not  a  statutory,  adop- 
tion, and  acted  upon  by  said  William  Pair 
and  the  mother  of  J.  C.  Pair  and  J.  C.  Pair 
himself,  and  all  parties  concerned.*'  J.  C. 
Pair,  in  pursuance  of  the  agreement,  was 
taken  Into  the  home  of  William  Pair,  treated 
as  a  son,  supported  and  educated  by  him; 
and  J.  C.  Pair  in  turn  performed  "the  rela- 
tions to  William  Pair  as  a  son.'*  This  agree- 
ment and  this  relation  were  recognized  by 
Wmiam  Pair  until  the  death  of  J.  C.  Pair. 
Gifts  were  bestowed  upon  J.  C.  Pair,  and  in 
a  deed  conveying  to  him  certain  land  he  was 
referred  to  as  the  son  of  the  donor,  William 
Pair.  The  defendants  were  at  all  times,  both 
before  and  after  the  death  of  J.  C.  Pair,  rec- 
ognized by  William  Pair  as  his  grandsons 
and  heirs  at  law,  and  benefits  and  gifts  were 
bestowed  upon  them  by  him.    The  defendants 
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claimed  the  whole  of  the  estate  of  William 
Pair,  or  at  least  one-half  thereof,  as  "heirs 
at  law"  of  William  Fair;  and  they  prayed 
that  It  be  declared  that  J.  O.  Pair  was  the 
adopted  child  of  William  Pair,  and  that  de- 
fendants are  "his  heirs  at  law  and  entitled 
to  inherit  as  such,"  and  "entitled  to  inherit 
the  entire  estate  of  William  Pair,  deceased, 
unless  it  should  be  determined"  that  J.  W. 
Pair  is  the  adopted  son  of  said  deceased,  in 
which  event  the  prayer  was  for  "an  undivid- 
ed half  interest  in  said  estate."  To  this 
cross-petition  J.  W.  Pair  demurred  upon  the 
grounds  that  the  allegations  thereof  did  not 
show  that  J.  C.  Pair  would  have  been  an  heir 
at  law  of  William  Pair  had  he  survived  him, 
nor  that  defendants  were  heirs  at  law  of  Wil- 
liam Pair,  and  that  all  the  averments  were 
"insufficient  to  show  any  right  in  said  de- 
fendants to  make  any  recovery  from  the  es- 
tate of  said  deceased,  William  Pair,  or  to 
show  any  interest  of  said  defendants  in  the 
said  estate  .of  said  deceased,"  and  that  de- 
fendants could  not  maintain  the  action  and 
were  not  entitled  to  the  relief  sought.  The 
demurrer  was  sustained,  and  subsequently 
evidence  in  support  of  the  cross-bill  was  re- 
jected, counsel  for  defendants  conceding  that 
they  did  not  claim  that  J.  C.  Pair  was  a 
legitimate  child  of  William  Pair  or  that  he 
had  been  legally  adopted  by  him.  The  evi- 
dence disclosed,  without  dispute,  that  J.  W. 
Pair  was  legally  adopted  by  the  deceased, 
and  that  there  were  no  other  heirs  at  law  of 
the  deceased,  and  no  debts  owing  by  his  es- 
tate: A  verdict  was  directed  for  the  plain- 
tiff. 

[3]  The  whole  inquiry  relates  to  the  ruling 
on  the  demurrer  to  the  cross-petition' of  the 
defendants.  Illegitimates  "have  no  inherit- 
able blood,  except  that  given  them  by  ex- 
press law."  Civil  Code,  §  3029;  Hicks  v. 
Smith,  94  Ga.  809,  22  S.  E.  153  (1).  An  ille- 
gitimate son  does  not  inherit  from  the  puta- 
tive father  in  this  state.  Johnstone  v.  Tali- 
aferro, 107  Ga.  6,  16,  32  S.  E.  931,  45  L.  R. 
A.  05.  It  is  neither  alleged  nor  insisted  that 
William  Pair  legitimated  J.  C.  Pair  under 
section  3012  or  section  3013  of  the  Civil  Code. 
The  only  right,  legal  or  equitable,  possessed 
by  J.  C.  Pair  in  his  lifetime  to  claim  any 
interest  in  the  estate,  or  any  part  thereof, 
of  William  Pair  depends  upon  and  grows 
out  of  the  alleged  parol  contract  to  adopt  him 
and  make  him  his  heir. 

[2]  The  courts  of  this  state,  under  certain 
circumstances,  have  enforced  parol  contracts 
of  adoption;  and  It  may  now  be  considered 
as  settled  that  equity  will  decree  an  adoption 
and  its  resultant  rights  In  cases  where  no 
statutory  adoption  exists,  and  where  to  do 
otherwise  would  result  In  irreparable  injury. 
Crawford  v.  Wilson,  139  Ga.  654,  78  S.  E. 
30,  44  L.  R.  A.  (N.  S.)  773;  Crawford  v.  Wil- 
son, 142  Ga.  734,  83  S.  E.  667;  Fairchilds 
V.  Hartsfleld,  144  Gn.  348,  87  S.  E.  2S5; 
Heery  v.  Hcery,  144  Ga.  467,  87  S.  E.  472 


(2a);  Lansdell  r.  Lansdell,  144  Ga.  571,  87 
S.  E.  782(1) ;  Rahn  v.  Hamilton,  144  Ga.  644, 
87  S.  E.  1061(2),  83  S.  B.  667;  Fay  ▼.  Burton, 
147  Ga.  — ,  95  S.  B.  224.  There  are  some 
decisions  elsewhere  to  the  contrary;  but  "by 
the  great  weight  of  authority  it  is  established 
that  such  agreements  are  valid  and  enforce- 
able" (1  C.  J.  1376,  I  17,  and  cases  cited  in 
note),  prbvlded  the  necessary  elements  of  a 
valid  contract  exist.  This  doctrine  is  to  be 
in  all  circumstances  cautiously  applied.  Sub- 
ject to  the  rule,  sometimes  overlooked,  ttiat 
the  remedy  of  specific  performance  is  witbin 
the  discretion  of  the  court  and  will  not  be 
granted  where  it  is  not  necessary  to  secure 
Justice  to  the  child  (Klrkland  v.  Downing, 
106  Ga.  530,  32  S.  E.  632;  36  Cyc  548),  sucb 
an  agreement,  partially  or  fully  ijerformed 
by  the  child,  will  be  specifically  enforced  in 
equity  if  the  contract  be  definite  and  specific, 
based  upon  a  sufficient  legal  consideration, 
and  the  proof  of  it  be  strong,  clear,  and  sat- 
isfactory. 

In  at  least  one  case  it  was  ruled  that  tbe 
surrender  of  an  illegitimate  'child  by  the 
mother  to  Its  father  will  furnish  no  sufficient 
consideration  for  the  contract  It  Is  said 
that  the  surrender  of  the  child  Is  beneficial 
rather  than  detrimental  to  tlie  mother,  and 
Inconvenient  to  the  father  who  receives  tlie 
child  into  his  family  circle.  Wallace  v.  Rap- 
pleye,  103  111.  229.  There  are  other  cases  to 
the  contrary.  See  Benge  v.  Hiatt,  82  Ky. 
666,  56  Am.  Rep.  912;  Boty  v.  Doty,  118 
Ky.  204.  80  S.  W.  803,  2  L.  R.  A.  (N.  S.)  717, 
4  Ann.  Cas.  1064.  The  latter  cases  seem  to 
present  the  sounder  view,  and  the  one  in 
harmony  with  the  general  tendency  of  the 
decisions  in  this  state,  although  the  precise 
question  has  not  been  decided  by  this  court, 
and  it  is  unnecessary  to  do  so  in  the  present 
case. 

[1]  Conceding,  but  not  deciding,  the  con- 
tract between  William  Pair  and  the  mother 
of  J.  C.  Pair  for  the  adoption  of  J.  0.  Pair 
to  be  legal  and  enforceable,  can  the  contract 
be  enforced  and  the  resultant  rights  claimed 
in  this  case  by  the  sons  and  heirs  at  law  of 
J.  C.  Pair?  A  mere  executory  parol  agree- 
ment to  adopt,  partially  or  full  performed  by 
the  child,  without  more,  is  not  a  legal  adop- 
tion. "There  can  be  no  legal  adoption  of  a 
minor  child,  or  adult  person,  in  this  state, 
except  as  provided  in  the  Civil  Code  of  191.0, 
§  3016  et  seq."  .  Rahn  ▼.  Hamilton,  144  Ga. 
644,  87  S.  E.  1061  (1).,  The  contract  is  not 
self -opera  ting;  heirship  does  not  grow  out 
of  it;  the  right  to  take  an  estate  as  an  heir 
at  law  exists  only  by  operation  of  law.  Tbe 
right  of  the  child  grows  wholly  out  of  tbe 
contract,  and  the  remedy  is  to  specifically  en- 
force the  contract  to  the  extent  of  decreeing 
to  the  child  such  Interest  in  the  estate  un- 
disposed of  by  will  as  he  would  have  taken 
as  a  child  of  the  adopting  parent,  born  to 
him  in  lawful  wedlock,  or,  if  the  contract 
be  not  one  which  equity  will  specifically  per- 
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form,  an  action  at  law  for  the  breach  of  it, 
if  the  contract  be  otherwise  legal,  may  be 
maintained.  Under  oiir  law,  the  right  of  ac- 
tion, if  any,  in  either  event,  upon  the  death 
of  snch  adopted  child,  passes  to  his  personal 
representative,  and  not  to  the  heirs  at  law, 
where,  as  in  this  case,  the  estate  of  the 
adopting  parent,  so  far  as  is  disclosed  by  the 
pleadings,  consists  wholly  of  personalty. 

One  of  the  witnesses  offered  by  the  defend- 
ants to  sustain  the  allegations  of  their  cross- 
petition  was  the  "widow  of  J.  a  Pair.*'  She 
had  an  interest  in  the  estate  of  her  deceased 
husband.  Had  the  defendants  been  the  sole 
heirs  at  law  of  J.  .0.  Pair,  they  could  not 
maintain  this  action ;  it  not  being  shown  in 
the  cross-petition  whether  J.  G.  Pair  died 
testate  or  intestate,  whether  there  was  ad* 
ministration  upon  his  estate  or  necessity  for 
such,  nor  whether  there  were  creditors  of 
the  estate.  No  special  facts  or  circumstances 
showing  any  right  in  the  heirs  at  law  to 
maintain  the  action  being  alleged,  the  demur- 
rer to  the  cross-petition  was  properly  sus- 
tained. Llptrot  y.  HolmeSi  1  Ga.  381;  Mur- 
phy V.  Pound,  12  Ga.  278;  Morgan  v.  Woods, 
69  Ga.  509 ;  Juhan  y.  Juhan,  104  Ga.  253,  30 
S.  R  779 ;  Smith  y.  Turner,  112  Ga.  533,  37 
S.  E.  705 ;  Moughon  y.  Masterson,  140  Ga. 
699,  704,  79  S.  E.  561. 

The  decision  in  the  case  of  Grawford  y. 
Wilson,  supra,  139  Ga.  654,  78  S.  E.  30,  44 
L.  R.  A.  (N.  S.)  773,  seems  to  have  been  mis- 
understood. The  first  ruling  in  that  case  is 
as  follows: 

*'A  parol  obligation  by  a  person  to  adopt  the 
child  of  another  as  his  own,  accompanied  by 
a  virtual,  though  not  a  statutory,  adoption,  and 
acted  upon  by  all  parties  concerned  for  many 
years  and  during  the  obligor's  life,  may  be  en- 
forced in  equity  upon  the  death  of  the  obligor, 
by  decreeing  the  child  entitled  as  a  child  to  the 
prop^^rty  of  the  obligor,  undisposed  of  by  the 
wiU." 

In  the  sixth  headnote  oi  that  case  it  is 
distinctly  ruled  that  the  child  did  not  "oc- 
cupy the  legal  status  of  heir  or  creditor."  In 
Lansdell  y.  Lansdell,  sufRra,  the  decision  in 
the  Crawford  Case  was  considered,  and  it 
was  there  said  that  the  facts  alleged  in  the 
petition  in  the  Crawford  Case  "gaye  to  the 
child  such  an  equitable  status  and  such  equi- 
table rights  as  she  could  enforce  in  a  court 
having  equitable  Jurisdiction."  All  our  deci- 
sions are  to  the  effect  that  the  contract, 
whether  one  to  adopt,  with  the  resulting 
rights  of  an  heir  at  law,  or  one  to  give  the 
child  a  share  in  the  estate  of  the  adopting 
I»arent,  is  a  contract  which,  when, performed 
by  the  child,  creates  a  status  which  a  court 
of  equity,  In  a  proper  proceeding  brought  by 
proper  parties,  has  power  to  declare.  The 
proper  and  necessary  party  to  a  suit  to  en- 
force the  contract  in  the  instant  case  is  the 
personal  representative  of  J.  C.  Pair. 
Whether  the  heirs  at  law  of  J.  O.  Pair  could 
maintain  the  cross-petition  if  it  appeared 
that  the  estate  of  William  Pair  consisted  of 


realty,  or  realty  and  personalty,  is  not  de- 
cided. 

Judgment  affirmed.    All  the  Justices  con- 
car,  except  FISH,  O.  J.,  absent 


(147  Qa.  626) 

AULTMAN  et  aL  v.  HODGB  et  al.,  Com'rs  of 
Roads  and  Revenues.    (No.  406.) 

(Supreme  Court  of  Georgia.    Feb.  IS,  1918.) 

(SyUalus  hy  ihe  Court,) 

1.  Counties  <&=s>13— Changs  op  County  Link 
—  Sufficiency  of  Petition  —  Location  of 
Line. 

The  petition  in  the  instant  case,  for  the 
change  of  the  county  line  under  Civil  Code  1910, 
§  46S,  specified  with  sufficient  particularity  the 
situation,  direction,  and  exact  location  of  the 
original  line. 

2.  Counties  ^=»13— Change  of  County  Line 
—Posting  of  Notices. 

The  provision  of  section  468,  supra,  for  the 
posting  of  notices  "at  three  public  places  in 
every  militia  district  adjacent  to  the  line  to  be 
changed,"  does  not  require  the  postinn:  of  no- 
tices in  every  district  throughout  the  length  of 
the  county  line,  unless  the  line  is  to  be  changed 
throughout  its  entire  length.  It  is  sufficient  if 
the  notice  be  posted  at  three  public  places  in 
the  militia  districts  adjacent  to  that  part  of  the 
line  sought  to  be  changed. 

3.  Constitutional  Law  ^=>316  —  Counties 
^=»2— Statutes  ^=»154— RepeaI/— Tbrrito- 
BiAL  Integrity— Due  Process  of  Law. 

The  act  of  1881  (Acts  1880-81,  p.  52 ;  ClvU 
Code,  1910,  §§  468-471)  is  a  general  law,  and 
Is  not  unconstitutional  because:  (1)  It  seeks  to 
repeal  an  act  approved  October  14,  1879  (Acts 
1878-79,  p.  42),  by  mere  reference  to  the  title 
of  said  act,  in  violation  of  article  3,  section  7 
paragraph  17,  of  the  Constitution  of  Georgia 
(Civil  Code  1910,  |  6445) ;  (2)  the  act  permits 
a  serious  invasion  of  the  territorial  integrity  of 
a  county,  in  violation  of  article  11,  section  1, 
paragraph  1.  of  the  Constitution  of  Georgia 
(Civil  Code  1910,  §  0594) ;  (3)  no  provision  for 
appeal  to  any  tribunal  by  a  citizen  and  taxpayer 
is  made,  in  violation  of  the  "due  process  clause'* 
of  the  (Constitution  of  the  state  (Const,  art.  1,  i 
1,  par.  a  [Civ.  Code  1910,  I  6359]). 

4.  Appeal  and  Esbob  ^=^954^)  —  Counties 
^=»10  —  Change  of  County  line— Extent 
OF  Change. 

Where  the  provisions  of  the  act  have  been 
fully  complied  with,  the  quantity  of  land  that 
may  be  transferred  from  one  county  to  another 
by  a  change  of  county  line  is  limited  only  by  the 
restrictions  contained  in  the  act ;  that  is,  by  the 
discretion  of  those  officials  named  in  the  act, 
and  by  the  constitutional  prohibitions  against 
the  removal  of  a  county  site,  or  the  dissolution 
of  a  county,  except  in  the  manner  prescribed  in 
article  11,  section  1,  paragraphs  4  and  5,  of  the 
Constitution  (Civil  Code  1910,  §§  6597,  6598). 

(a)  The  change  of  the  county  line  sought  to 
be  made  in  the  present  case  does  not  offend  the 
constitutional  guaranties  above  referred  to ;  nor 
can  it  be  held  that  the  judge  of  the  superior 
court  abused  his  discretion  in  refusing  an  inter- 
locutory injunction  on  the  facts  of  the  case. 

Error  from  Superior  (Ik)urt,  Houston 
County;   H.  A.  Mathews,  Judge. 

Suit  for  injunction  by  H.  L.  Aultman  and 
others  against  J.  W.  Hodge  and  others.  Com- 
missioners of  Roads  and  Revenues.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 


^s>For  other  eases  see  same  topic  aad  KBY-NUMBBR  la  all  Key-Numbered  Dlgeeti  and  Indexaa 
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Houser  &  Nicholson  and  0.  L.  Shepard,  all 
of  Ft.  Valley,  and  John  R.  I*  Smith,  of  Ma- 
con, for  plaintiffs  in  error.  Duncan  &  Nunn, 
C.  B.  Brunson,  and  R.  N.  Holtzclaw,  all  of 
Perry,  and  Jule  Felton  and  John  B.  Guerry, 
both  of  Montezuma,  for  defendants  in  error. 

GEORGE,  J.  A  petition  was  filed  by  cer- 
tain citizens  and  taxpayers  of  Houston 
county,  to  restrain  the  commissioners  of 
roads  and  revenues  of  that  county  from 
passing  upon  and  approving  or  disapproving 
a  recommendation  of  the  grand  Jury  "sanc- 
tioning** a  change  of  the  county  line,  under 
the  act  of  1881  (Acts  1880-81,  p.  52 ;  Civil 
Code  1910,  §§  468-471,  inclusive).  Certain 
citizens  and  landowners  residing  in  the 
southwestern  portion  of  the  county  filed  a 
petition  with  the  ordinaries  of  Houston  and 
Macon  counties,  for  a  change  of  the  county 
line,  and  the  grand  Juries  of  said  counties, 
by  the  requisite  two-thirds  vote,  sanctioned 
the  petitioh.  The  change  of  the  county  line 
sought  to  be  made  would  result  in  transfer- 
ring from  Houston  to  Macon  county  approx- 
imately 200  lots  of  land  containing  about 
40,000  acres,  from  which  Houston  county  de- 
rived revenue  to  the  amount  of  approximate- 
ly $9,000  annually.  The  action  of  the  Hous- 
ton county  grand  Jury  was  duly  certified  by 
the  derk  of  the  superior  court,  and  was  pre- 
sented to  the  commissioners  for  approval  or 
disapproval.  Before  the  commissioners  had 
passed  upon  the  recommendation,  this  peti- 
tion was  filed.  The  Judge  of  the  superior 
court  denied  the  injunction. 

The  evidence  in  support  of  the  grounds 
upon  which  the  court  was  asked  to  grant 
the  injunction  was  in  conflict,  except  as 
hereinafter  noticed.  On  the  controverted  is- 
sues of  fact,  the  case  is  within  the  general 
rule  that  the  discretion  of  the  Judge  of  a 
superior  court  in  granting  or  refusing  in- 
terlocutory injunctions  on  controverted  is- 
sues of  fact  will  not  be  disturbed,  unless 
there  has  been  a  manifest  abuse  of  the  dis- 
cretion. The  rule  applies  with  peculiar 
force  in  a  case  where  a  court  of  equity  is 
asked  to  enjoin  the  doing  of  an  act  within 
the  discretion  of  public  ofiidals,  and  with 
still  more  force  where  the  discretion  vested 
in  the  officials  is  in  effect  a  delegation  of 
legislative  authority. 

[1]  1.  It  is  Insisted  that  the  petition  for 
the  change  of  the  county  line  in  the  instant 
case  does  not  "set  forth  the  exact  character 
of  the  change  to  be  made,  specifying  partic- 
ularly the  situation,  direction,  and  existing 
marks  and  monuments,  if  any,  of  the  origi- 
nal line,"  as  required  by  section  468  of  the 
Civil  Code  (1910).  The  petition  describes  the 
exact  location  of  the  proposed  new  line  and 
the  land  lots  and  fractions  thereof  to  be  cut 
off  by  the  new  line  from  the  county  of  Hous- 
ton and  attadied  to  the  county  of  Macon. 
In  addition,  a  map  or  plat  showing  the  origi- 
nal county  line,   the  change  sought  to  be 


[  made  In  the  line,  and  the  territory  affected 
I  by  the  change,  is  attached  to  the  petition  as 
I  a  part  thereof.  The  plat  discloses,  not  only 
the  original  county  line,  but  shows  the 
boundaries  of  each  lot  of  land  and  fractional 
lot  lying  adjacent  thereto.  The  petition  de- 
scribes with  sufficient  particularity,  the  situ- 
ation, direction,  and  exact  location  of  the 
original  line. 

[2]  2.  Section  468,  supra,  requires  that  the 
notice  of  intention  to  apply  for  a  change  of 
a  county  line  shall  be  posted  "at  three  pub- 
lic places  in  every  militia  district  adjacent 
to  the  line  to  be  changed.*'  It  Is  contended 
that,  since  the  line  sought  to  be  changed  in 
the  present  case  is  the  boundary  line  of 
Houston  county,  separating  Houston  county 
from  Macon  county  on  the  west,  the  notice 
required  by  the  section  must  be  posted  in 
every  militia  district  of  Houston  county  ad- 
jacent to  the  line  between  Houston  and  Ma- 
con counties  throughout  the  whole  length  of 
such 'line,  although  the  change  sought  to  he 
made  in  the  line  does  not  extend  beyond  the 
limits  of  two  militia  districts,  for  example, 
in  the  southwest  corner  of  Houston  county. 
We  do  not  think  this  contention  is  sound. 
It  is  sufficient  if  the  notice  be  posted,  as  re- 
quired by  the  section,  in  the  district  or  dis- 
tricts to  be  affected  by  the  change,  or,  in 
other  words,  In  those  districts  lying  adjacent 
to  the  part  of  the  line  sought  to  be  changed. 
We  think  this  is  manifest  when  considera- 
tion is  given  to  the  further  requirements  of 
the  section  with  respect  to  the  publication 
of  such  notice  in  a  public  gazette  having 
general  circulation  in  the  county  and  to  the 
posting  of  such  notice  at  the  county  site. 

[3,4]  It  is  earnestly  insisted  that  the 
transfer  of  a  large  area  of  land  under  the 
act  of  1881  (Acts  1880-81,  p.  52 ;  CivU  Code 
1910,  §§  468-471)  was  not  within  the  con- 
templation and  intention  of  the  Legislature 
in  the  passage  of  that  act.  It  is  further  in- 
sisted that,  if  the  Legislature  did  so  Intend, 
the  act  in  question  is  unconstitutional. 
These  contentions  will  be  considered  togeth- 
er. Prior  to  the  Constitution  of  1877  the 
method  of  changing  county  lines  was  by  a 
special  act  of  the  Legislature  for  that  pur- 
pose. In  many  instances  several  lots,  in  oth- 
er instances  a  few  acres,  and  in  several  in- 
stances only  the  "residences,*'  of  certain 
named  persons  were  .  transferred  from  one 
county  to  another.  The  following  provision 
was  inserted  in  the  Constitution  of  1877: 

"County  lines  shall  not  be  changed,  unless  un- 
der the  operation  of  a  general  law  for  that  pur- 
pose.** Article  11,  fi  1,  par.  3 ;  Civil  Code  1910. 
§  6596. 

In  1879  the  Legislature  passed  its  first  act 

under    this    constitutional    provision.      Acta 

1878-79,  p.  42.    That  act  provided  that? 

''Any  citizen  owning  land  adjacent  to  the 
boundary  line  of  any  county  in  this  state,  who 
may  desire,  for  the  necessity  or  convenience  of 
performing  the  duties  of  citisenship,  to  have 
such  lands  transferred  to  an  adjoining  county, 
such  citizen  shall  petition  the  ordinary  of  the 
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county  in  which  the  land  ia  situated  for  an  or- 
der to  have  such  transfer  perfected,"  etc. 

— ^and  prescribed  the  methoil  by  which  such 
land  might  be  transferred  from  one  county 
to  another.  This  method  was  by  a  jury  trial 
upon  proof  of  the  necessary  allegations  of  the 
petition.  The  act  of  1881,  supra,  repealed  the 
act  of  1879,  and  gave  to  "a  citizen,  or  any 
number  of  citizens,  of  any  county  In  this 
state,"  desiring  '*to  have  the  boundary  line 
of  the  county  of  his  or  their  residence 
changed,"  the  right  to  do  so  by  following  the 
provisions  of  the  act.  The  act  is  a  "general 
law."  Worth  CJounty  v.  Crisp  County,  139  Ga. 
117,  76  S.  E.  747  (1).  Under  the  act  of  1881, 
the  matter  of  taking  proof  was  dispensed 
with.  The  grand  jury  is  taken  from  all  parts 
of  the  county,  and  is  presumed  to  represent 
the  sentiment  of  the  county,  and  the  present 
act  seems  to  make  the  sanction  by  the  grand 
jury  of  a  i)etition  for  the  change  of  a  county 
line  a  matter  of  approval  rather  than  legal 
finding.  The  act  of  1879  was  limited  in  Its 
scope,  and  authorized  the  transfer  only  of 
land  adjacent  to, the  county  line.  The  limit- 
ed scope  of  the  first  act  was  extended  by  the 
present  law,  and  the  quantity  of  land  that 
may  be  transferred  from  one  county  to  anoth- 
er, under  the  law  as  it  now  stands,  is  limited 
only  by  the  discretion  of  the  oflidals  author- 
ized by  the  act  to  change  a  county  line,  sub- 
ject to  the  inhibitions  of  the  Constitution 
that  a  county  site  shall  not  be  changed  nor  a 
county  dissolved  except  in  the  manner  pre- 
scribed by  the  Constitution.  Civil  Code  1910, 
U  6597,  6598;  County  of  De  Kalb  v.  Atlanta, 
132  Ga.  727,  65  S.  B.  72.  The  land  sought  to 
be  transferred  by  the  change  of  county  line 
in  the  instant  case  is  not  all  adjacent  to  the 
line  in  the  sense  that  every  lot  is  contiguous 
thereto;  but  the  land  is  in  one  body,  and,  con- 
sidered as  a  tract,  is  adjacent  to  the  exist- 
ing line.  We  find  no  warrant  in  the  act  un- 
der consideration  to  limit  its  operation  to  the 
narrow  scope  of  the  act  of  1879,  and  it  can- 
not be  said  that  the  quantity  of  land  sought 
to  be  here  transferred  will  amoimt  to  a  dis- 
memberment or  dissolution  of  Houston  Coun- 
ty. The  removal  of  the  county  site  is  not 
threatened. 

Is  the  act  of  1881,  supra,  unconstitutional 
because  it  seeks  to  repeal  the  act  approved  Oc- 
tober 14, 1879,  by  a  mere  reference  to  the  title 
of  that  act?  The  caption  of  the  present 
law  is: 

"An  act  to  nrovide  for  carrying  into  effect 
paragraph  3  of  section  1,  article  11,  of  the  Con- 
fftitiition  of  this  state,  and  to  repeal  an  act  enti- 
tled 'An  act  to  carry  into  effect  paragraph  3, 
(Miction  1  of  article  11  of  the  ConpfUntion  of 
this  state,'  approved   October  14,   1879." 

The  constitutional  inhibition  against  the 
repeal  of  an  act  or  Code  section  by  mere  ref- 
erence to  the  title  is  limited  to  the  manner 
of  express  repeal  and  has  no  application  to 
repeal  by  necessary  implication.     Nolan  v. 


S.  E.  656  (3).  The  present  act  was  incorpo- 
rated in  both  the  Code  of  1895  and  the  Code 
of  1910.  Whatever  defect  may  have  existed 
in  the  act  as  originally  passed,  in  respect  to 
the  objection  here  urged,  was  cured  by  the 
incorporation  of  the  provisions  of  the  act  in- 
to the  Codes  of  1895  and  1910  and  the  adop- 
tion of  those  Codes  by  the  General  Assembly. 
Parks  V.  State,  110  Ga.  760,  36  S.  E.  73;  Dan- 
iel Y.  State,  114  Ga.  533,  40  S.  E.  805  (1).  It 
is  not  conceded  that  the  act  in  question  re- 
quired the  aid  of  the  adopting  acts.  Wei- 
borne  v.  State,  114  Ga.  793,  40  S.  E.  857  (7), 
and  cases  cited  In  the  opinion.  That  the 
Legislature,  prior  to  the  adoption  of  the  Con- 
stitution of  1877,  had  the  absolute  power  to 
change  existing  county  lines,  is  not  doubted. 
That  the  Legislature,  under  the  Constitution 
of  1877,  may  by  general  law  delegate  this 
power,  cannot  be  questioned.  From  what  we 
have  said  it  follows  that  the  act  of  1881  was 
within  the  competency  of  the  Legislature. 

The  right  of  appeal  is  not  necessary  to  Its 
validity.  Indeed,  the  right  of  appeal  is  matter 
of  grace,  and  is  fixed  by  statute.  The  ques- 
tion is  above  private  property  rights  and  re- 
lates to  the  political  subdivision  of  the  state. 
We  have  assumed,  and  are  fully  warranted 
in  so  assuming,  that  a  court  of  equity  may 
prevent  the  change  of  a  county  line  where 
the  law  under  which  .the  change  is  sought  to 
be  made  Is  for  any  reason  unconstitutional 
and  void.  County  of  De  Kalb  ▼.  Atlanta, 
supra.  We  h|ive  conceded,  without  deciding, 
that  a  court  of  equity  may  also  interfere  to 
prevent  the  change  of  a  county  line,  if  fraud 
or  corruption  be  shown,  or  if  It  appear  that 
the  discretion  vested  In  the  officers  author- 
ized to  make  such  (diange  is  being  manifestly 
abused  to  the  oppression  of  the  citizen  and 
taxpayer.  Of.  City  of  Atlanta  r.  HoUlday, 
96  Ga.  546,  23  S.  B.  509;  Hudspeth  ▼.  HaU, 
113  Ga.  4,  7,  38  S.  E.  358,  84  Am.  St  Rep.  200. 
It  follows,  however,  that  the  act  of  1881  is 
within  the  competency  of  the  Legislature, 
and  is  not  unconstitutional  for  any  of  the 
reasons  urged;  and  that  the  judge  of  the 
superior  court,  on  the  facts  in  the  present 
record,  did  not  manifestly  abuse  his  discre- 
tion in  denying  the  interlocutory  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(21  Ga.  App.  792) 

BEI/rON  V.  STATE.    (No.  9412.) 

(Court  of  Appeals  of  CS^orgia,  Division  No.  2. 

March  6,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Rbceitino  Stolen  Goods  €=»2,   8(1.3)-* 

REQUisrrEs  of  Oitense— Grounds— I^ial 

OF  Pbincipal. 

That  the  evidence  on  the  trial  of  one  charged 

with  receiving  «tolen  goods  does  not  show  the 

precise  term  of  court  at  which  the  principal 

entered  a  plea  of  guilty  does  not,  under  the 


^-       .^       _.,^  «      ^^^  ^      .^^    ^m   ^acts  of  this  case,   afford  any  reason  for  the 

Central  Georgia  Power  Co.,  134  Ga.  201,  67  i  grant  of  a  new  trial. 
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2-6.  Receiyiro  Stolen  Goods  €=s>8(2),  9(2) 
—Criminal  Law  «=>785>(17),  922(5)  —  In- 
STEucnoNB  —  Reasonable  Doubt  —  Evi- 
dence. 
The  verdict  against  the  accused  was  mani- 
fe&tly  right,  and  there  was  no  error  that  requires 
a  reversal  of  the  judgment  refusing  a  new  trial. 

Error  from  City  Court  of  Swalnsboro; 
Geo.  Kirklaud,  Jr.,  Judge. 

Tom  BeltoD  was  convicted  of  receiving 
stolen  goods,  his  motion  for  a  new  trial  was 
overruled,  and  he  excepts.    Affirmed. 

Williams  &  Bradley,  of  Swalnsboro,  for 
plaintiff  In  error.  Alfred  Herrlngton,  Jr., 
Sol.,  of  Swalnsboro,  for  the  State. 

HARWELL,  J.  The  plaintiff  in  error  was 
tried  under. an  accusation  charging  him  with 
the  offense  of  receiving  stolen  goods,  and 
was  found  guilty.  The  trial  judge  over- 
ruled Ills  motion  for  a  new  trial,  and  he  ex- 
cepts. 

[1]  1.  The  fourth  ground  of  the  motion  Is 
to  the  effect  that  the  accusation  charges  that 
the  principal  thief  had  pleaded  guilty  at  the 
July  term,  1917,  of  the  superior^ court,  and 
that  there  was  no  proof  that  the  plea  was 
entered  at  that  term;  and  the  fifth  ground 
complains  that  the  court  charged  the  jury 
that,  if  they  found  that  a  plea  had  been  en- 
tered by  the  principal  thief,  it  was  at  the 
July  term,  1917,  of  the  superior  court.  The 
accusation  against  the'  principal  thief  was 
preferred  at  the  July  term,  1917,  of  the  su- 
perior court,  a  plea  of  guilty  was  entered 
thereon  by  the  principal,  and  £he  defendant 
in  this  case  was  tried  at  the  August  term, 
1917,  of  the  city  court,  and  the  judge  was 
doubtless  correct  In  his  statement  that,  if 
the  jury  found  the  plea  had  been  entered.  It 
was  at  the  July  term,  1917,  of  the  superior 
court  At  any  rate  the  plea  of  guilty  on  the 
accusation,  though  not  dated,  was  necessa- 
rily entered  at  some  time  in  July  or  August 
prior  to  the  trial  in  the  Instant  case.  One  of 
the  material  facts  which  the  state  must 
prove,  where  the  offense  charged  Is  that  of 
receiving  stolen  .goods,  is  the  guilt  of  the 
principal  thief.  The  evidence  should  show 
that  the  principal  was  convicted  or  pleaded 
guilty  before  the  trial  of  the  receiver  of  the 
stolen  goods,  imless  the  principal  isuuknown 
and  that  fact  Is  alleged.  When  the  princi- 
pal thief  is  unknown,  and  the  receiver  of 
the  stolen  goods  is  on  trial,  then  every  fact, 
including  of  course  the  time  of  the  theft,  es- 
sential to  the  conviction  of  the  principal, 
would  have  to  be  proved,  as  well  as  that  the 
party  on  trial  received  the  stolen  goods, 
within  the  statute  of  limitations,  with  knowl- 
edge that  they  were  stolen;  but  when  the 
principal  thief  has  been  convicted  or  has 
pleaded  guilty  before  the  trial  of  the  receiv- 
er of  the  stolen  goods,  as  In  the  Instant  case. 
It  is  not  essential,  in  order  to  sustain  the 
conviction,  to  prove  the  exact  date  or  term 
of  court  when  the  principal  entered  a  plea  ^ 


of  guilty.  Llcette  r.  State,  75  Ga.  253; 
Wright. ▼.  State,  1  Ga.  App.  158,  57  a  E. 
1050. 

We  think,  therefore,  that  neither  of  the 
grounds  above  referred  to  affords  a  reason 
for  the  grant  of  a  new  trial.  The  statement 
of  the  court  that  the  plea  of  the  principal, 
if  entered,  was  at  the  July  term.  If  errone- 
ous, was  not  such  harmful  error,  under  the 
facts  of  this  case,  as  to  require  the  grant  of 
a  new  triaL 

[2]  2.  The  sixth  ground  of  the  amended 
motion  complains  that  the  Judge,  in  his 
charge  to  the  jury,  failed  to  state,  that,  to 
the  accusation  preferred,  the  defendant  had 
entered  his  plea  of  not  guilty.  It  appearing 
that  the  court  charged  the  jury  that,  the 
state  ''having  preferred  the  charge  set  out 
in  the  accusation,  the  defendant  having  en- 
tered his  plea  of  not  guilty  of  that  charge, 
the  matter  is  one  wholly  of  fact  for  your  de- 
termination," there  Is  no  merit  in  this 
ground  of  the  motion. 

[3]  3.  There  Is  no  merit  In  the  seventh 
ground,  which  complains  that  the  charge  of 
the  court  that  the  Jury  "must  be  convlnc^^ 
beyond  a  reasonable  doubt  that  he  knew,  at 
the  time  that  he  purchased  or  received  these 
goods  from  Charley  Luke  Brinson,  that  they 
had  been  stolen,**  was  erroneous  because  of 
the  use  of  the  word  "purchased." 

[4]  4.  There  is  no  merit  In  the  eighth 
ground,  which  complains  of  the  charge  of  the 
court  on  the  subject  of  reasonable  doubt  be- 
cause the  court  failed  to  instruct  the  Jury 
therein  that  such  a  doubt  might  arise  from 
the  defendant's  statement  as  well  as  from 
the  testimony,  the  facts  and  circumstances, 
or  the  lack  of  testimony.  Wilburn  y.  States 
8  Ga.  App.  28,  29,  68  S.  E.  460. 

[6]  5.  It  is  complained  In  the  motion  for 
a  new  trial  that  the  court  erred  In  charging 
on  confessions,  because,  it  Is  insisted,  there 
was  no  evidence  to  authorize  a  charge  on 
confessions.  From  the  testimony  as  it  ap- 
pears In  the  record,  and  from  the  defend- 
ant's statement  at  the  trial,  we  are  not  i>re- 
pared  to  say  that  this  was  error.  If,  how- 
ever, there  was  any  error  In  this  portion  of 
the  charge  of  the  court,  the  Verdict  against 
the  defendant  was  so  manifestly  right  that  it 
affords  no  reason  for  the  grant  of  a  new 
trial.  Where  the  evidence  demands  a  ver- 
dict, an  error  in  the  charge  will  not  require 
the  grant  of  a  new  trial.  Leonard  v.  State, 
110  Ga.  291,  34  S.  E.  1015;  Luby  v.  State. 
102  Ga.  633,  29  S.  E.  491  (3);  Jones  y.  State, 
92  Ga.  480,  17  S.  E.  859  (3);  Pascal  v.  State, 
77  Ga.  596,  3  S.  E  2  (2);  Wise  v.  State,  34 
Ga.  348  (3);  Lewis  v.  State,  33  Ga.  131  (1-4). 

[6]  6.  The  court  did  not  err  In  admitting 
in  evidence  the  accusation  preferred  against 
the  principal  thief  and  the  plea  of  guilty  en- 
tered thereon.  It  appears  from  the  record 
that  Brinson,  the  principal  thief,  waived  in 
writing  indictment  by  the  grand  Jury,  and 
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pleaded  guilty  to  the  accasation  charging 
him  with  stealing  the  goods.  Ga.  Is  1915, 
p.  32;  Park's  Ann.  Code  Supp.  (1917)  p.  910, 
I  956(a). 

It  would  serve  no  useful  purpose  to  re- 
view and  discuss  the  evidence  against  the 
defendant,  or  to  set  out  in  full  the  special 
grounds  of  the  motion  for  a  new  trial.  The 
evidence  demanding  the  verdict,  the  court 
did  not  err  in  overruling  the  motion  for  new 
trial. 

Judgment  affirmed. 

BROYLBS,  P.  J.,  and  BLOODWORTH. 
J.,  concur. 


(a  Oa.  App.  801) 

GARRETT  v.  STATE.     (No.  9437.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  191S.) 

(ByUdbut  hy  the  Court,) 
Is  Labceny  ^=»30(6>— Description  of  Pbop- 

KBTY—SUFFICIENCT. 

In  an  indictment  for  simple  larceny,  where 
the  offense  charged  is  hoe  etealinsr,  the  following 
description  of  the  animals  alleged  to  have 
heen  stolen  is  sufficient,  viz.:  *'One  black  bar- 
row  hog  of  the  value  of  $6;  one  black  and  white 
spotted  female  hog  of  the  value  of  $6,  of  the 
personal  property  of  Mrs.  Elizabeth  Wood,  and 
both  the  value  of  $12."  Rivers  v.  State,  57  Ga. 
28;  Alderman  v.  State,  Id.  367;  Harvey  v. 
State.  121  Ga.  590,  40  S.  E.  674;  Wheeler  v. 
State,  18  Ga.  App.  15,  88  S.  E.  712:  Gei^er 
V.  State,  21  Ga.  App.  75,  93  S.  E.  1027.  The 
court  did  not  err  in  overruling  the  debnurrer 
to  the  indictment 

2.  Cbiminai.  Law   ^s»814(l)— Instbuction— 
Defenses. 

It  was  not  error  for  the  court  to  fail  to 
instruct  the  jury  that  the  killing  of  the  hog  by 
the  defendant  in  his  field,  without  any  inten- 
tion of  stealing  it,  would  not  constitute  the 
offense  of  simple  larceny.  This  theory  of  de- 
fense was  raised  solely  by  the  defendant's  state- 
ment, and  there  was  no  request  to  give  it  in 
charge  to  the  jury.  , 

3.  Cbiminal  La-w  $=>S26,  828— Instbuctions 
— clbcumstantial  evidence. 

The  conviction  of  the  defendant  not  depend- 
ing entirely  on  circumstantial  evidence,,  the 
court  did  not  err  in  failing  to  charge  the  law 
of  circumstantial  evidence,  in  the  absence  of  a 
timely  written  request. 

4.  Cbiminal   Law   <®=»829(1)— Instbuction— 

AlXEGATION  AND  PfiOOF. 

Upon  the  trial  the  solicitor  general  express- 
ly abandoned  the  charge  in  the  indictment  as 
to  the  larceny  of  the  black  barrow  hog.  The 
evidence  as  to  the  description  of  the  other  hog 
was  in  substantial  accordance  with  that  stated 
in  the  indictment.  Under  such  circumstances 
the  judge  did  not  err  in  failing  to  charge,  in 
the  absence  of  a  timely  written  request  to  do  so, 
"that  the  proof  in  the  case  must  agree  and 
correspond  with  the  allegations  in  the  indict- 
ment;'^' he  having  instructed  the  jury  that 
if  they  were  '"satisfied  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty  haying  committed  the  larceny  of 
the  animal  described  in  the  indictment  against 
him  [italics  ours],  if  you  are  satisfied  of  that 
beyond  a  reasonable  doubt,  then  it  would  be 
your  duty  to  convict  him,  the  defendant  If  you 
are  not  so  satisfied,  then  it  would  be  your  duty 
to  find  him  not  guilty." 


5.  Gbivinal  Law  <cs>822<13)— iNSTBUcnoir— 
Defendant's  Statement. 

The  following  excerpt  fron^  the  charge  is 
excepted  to:  "If  you  are  satisfied  from  the 
evidence  in  this  case,  beyond  a  reasonable  doubt, 
that  the  defendant  is  guilty,  having  committed 
the  larceny  of  the  animal  described  in  the  in- 
dictment against  him,  if  you  are  satisfied  of  that 
beyond  a  reasonable  doubt,  then  it  would  be  your 
duty  to  convict  him,  the  defendant.  If  you  are 
not  so  satisfied,  then  it  would  be  your  duty  to 
find  him  not  guilty."  This  portion,  of  the 
charge,  when  considered  in  connection  with  the 
charge  as  a  whole  (the  court  having  properly 
instructed  the  jury  in  regard  to  the  defendant's 
statement  at  the  trial),  is  not  subject  to  the 
exception  that  it  restricted  the  jury  to  the 
sworn  testimony  and  eliminated  from  their 
consideration  the  defendant's  statement.  Jor- 
dan V.  State,  130  Ga.  406,  60  S.  E.  1063;  Eid- 
son  V.  StAte,  21  Ga.  App,  244,  94  S.  E.  73. 

6.  Chabqe  of  Coubt. 

The  charge  as  a  whole  was  a  fair  and  suffi- 
ciently full  presentation  of  the  controlling  is- 
sues and  the  law  of  the  case,  and  properly  in- 
structed the  jury  in  regard  to  the  defendant's 
statement. 

7.  Criminal  Law  <©=»64o,  918(10, 11).  1064(1) 
—  Appeal  —  Estoppel  to  Uboe  Ebbob  — 
Right  to  Open  and  Close. 

The  defendant  introduced  -no  evidence,  but, 
while  making  his  statement,  asserted  that  he 
had  bought  hogs  of  the  same  description  as  that 
given  in  the  indictment,  and  had  given  his  check 
in  payment  therefor.  He  held  this  alleged  check 
in  his  hand,  and,  without  being  directed  to  do 
so  by  his  counsel,- handed  it  to  a  member  of  the 
jury,  who  took  it  and  examined  it."  Other  jur- 
ors also  examined  this  check,  and  it  was  then 
returned  to  the  defendant.  This  proceeding 
was  not  objected  to  by  either  the  defendant's  or 
the  state's  counsel.  The  check  was  not  identi- 
fied by'  the  stenographer  as  evidence,  nor  was 
it  formally  offered  or  admitted  in  evidence,  nor 
was  it  sent  out  with  the  jury  when  they  retired 
to  consider  of  their  verdict.  Counsel  for  the 
state  contended  that  this  transaction  amounted 
to  the  introduction  of  evidence  by  the  defend- 
ant, and  on  his  motion  the  court  allowed  the 
state  the  opening  and  conclusion  of  the  argu- 
ment. It  does  not  appear,  however,  that  this 
ruling  was  made  over  the  objection  of  the  de- 
fendant or  his  counsel.  Accordingly,  the  ques- 
tion as  to  whether  this  ruling  was  erroneous  will 
not  be  passed  upon.  If  the  defendant  acquiesc- 
ed in  this  ruling  at  the  time  it  was  made,  and 
took  his  chances  of  an  acquittal,  he  will  not  be 
heard  subsequently  to  question  its  correctness 
in  his  motion  for  a  new  trial.  The  right  to  open 
and  conclude  the  argument,  especially  In  a  crimi- 
nal case,  is  a  substantial  and  valuable  right, 
but,  like  every  other  right,  even  the  right  of 
trial  itself,  it  may  be  waived.  If  this  ruling 
was  made  over  the  defendant's  objection,  then 
this  vitally  important  fact  should  have  been 
made  to  appear  in  his  motion  for  a  new  triaL 

8.  Cbiminal  Law  <S=>309,  722(2),  919(3)  — 
Comment  by  State's  Counsel— Chabacteb 
OF  Defendants— Motion  fob  Mistbial. 

A  motion  for  a  mistrial  was  made  by  the 
defendant's  counsel  because  the  solicitor  gener* 
al,  during  his  argument  to  the  jury,  said:  "If 
the  character  of  this  defendant  is  so  good,  why 
doesn't  he  bring  in  some  of  his  neighbors  to 
show  that  fact?  Can  he  do  it?"  The  character 
of  the  defendant  not  having  been  put  in  issue, 
this  comment  by  the  state's  counsel  was  unau- 
thorized and  illegal,  but  as  the  record  discloses 
that  tiie  judge,  as  soon  as  his  attention  was 
called  to  the  matter,  specifically  instructed  the 
jury  that  they  were  to  disregard  any  comments 
by  the  solicitor  general  as  to  the  character  of 
the  defendant,  and  that  "the  legal  presumption 
is  that  the  defendant's  character  is  good,"  his 
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discretion  does  not  appear  to  have  been  abused 
by  his  refusal  of  the  motion. 

9.  Motion  fob  New  TaiAii— Newly  Discov- 
ered Evidence. 

It  does  not  appear  that  the  trial  judge  abus- 
ed the  wide  discretion  vested  in  him  in  over- 
ruling those  grounds  of  the  motion  for  a  new 
trial  which  were  based  upon  alleged  newly  dis- 
covered evidence. 

10.  Sufficiency  of  Evidence— Labceny. 
The    evidence    authorized    the    defendant's 

conviction,  and  the  court  did  not  err  in  refus- 
ing to  grant  a  new  triaL 

Error  from  Superior  Court,  Worth  County ; 
R.  Eve,  Judge. 

E.  R.  Garrett  was  convicted  of  larceny, 
and  he  brings  error.    Affirmed. 

Passmore  &  Forehand,  of  Sylvester,  for 
plaintiff  in  error.  R.  S.  Foy,  SoL  Gen.,  of 
Sylvester,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWBMi,  JJ., 
concur. 


(21  Ga.  App.  779)      • 

JACKSON  V.  STATE.     (No.  9280.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  19ia) 

(ByUaluB  hy  ihe  Court,) 

Disturbance  of  Public  Assemblage  ^s9l~ 
Conviction— Sufficiency  of  Evidence. 
Under  the  particular  facts  of  this  case  the 
defendant  was  not  guilty  of  violating  section 
412  of  the  Penal  Code  of  1910. 

Bloodworth,  J.,  dissenting. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnnlly,  Judge. 

J.  W.  Jackson  was  convicted  of  disturbing 
public  worship,  and  he  brings  error.  Re- 
versed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in  er- 
ror. Jas.  F.  Kelly,  Sol.,  of  Rome,  for  the 
State. 

BROYLES,  P.  J.  The  defendant,  J.  W. 
Jackson,  was  charged  With  disturbing  public 
worship  in  Holbrook's  Chapel,  on  August  19, 
1917,  *'by  cursing  and  using  profane  and  ob- 
scene language,  and  by  interrupting  and  dis- 
turbing J.  D.  O* Bryan,  and  preventing  the 
said  O'Bryan  from  conducting  prayer  meet- 
ing at  said  chapel."  A  verdict  of  guilty  was 
returned,  and  a  straight  sentence  of  12 
months  on  the  chain  gang  was  imposed  by  the 
trial  judge.  The  material  undisputed  facts, 
as  disclosed  by  the  record,  are  here  stated: 
The  defendant  was  a  minister  of  the  '*True 
Baptist,"  or,  as  it  is  more  commonly  known, 
"Holy  Roller,"  faith.  On  invitation  from  a 
number  of  the  residents  of  the  community,  he 
had  been  conducting  a  series  of  religious 
meetings  in  Holbrook's  schoolhouse,  which 
had  been  built  by  the  community  for  school 
and  church  purposes.  He  began  preaching 
there  on  Tuesday  night,  August  14,  1917,  and 


had  preached  there  on  every  subsequent  night 
up  to  Synday,  August  19, 1917.  On  that  Sun- 
day, in  the  afternoon,  he  held  services  in  the 
chapel  and  notified  his  congregation  that  he 
would  also  preach  there  that  night,  and  invit- 
ed everybody  to  come  and  hear  him.  For 
about  two  years  the  people  of  the  communi- 
ty had  been  having  prayer  meetings  in  the 
schoolhouse,  but  no  such  meeting  had  been 
held  there  on  Sunday  nights  for  2  or  3  weeks 
prior  to  the  19th  of  August.  The  prayer 
meetings,  when  held,  were  led  sometimes  by 
J.  D.  O'Bryan,  the  superintendent  of  the  Sun- 
day school,  and  sometimes  by  other  persons. 
Some  time  during  the  day  on  Sunday,  August 
19th,  Sunday  school  was  held  at  the  school- 
house,  and  Mr.  O'Bryan  at  that  time  told 
those  assembled  that  they  were  invited  to  a 
prayer  meeting  to  be  held  there  that  night, 
and  that  he  would  then  speak  to  them  on  an 
important  matter.  O'Bryan  then  did  not 
know  that  arrangements  had  been  made  by 
the  defendant  to  preach  there  that  night.  On 
the  night  in  question  O'Bryan  reached  the 
schoolhouse  first,  and  lit  some  small  lamps 
therein.  Soon  afterwards  the  defendant  ar- 
rived and  lit  two  large  gas  lamps,  which  he 
placed  on  each  side  of  the  room,  and  took  a 
seat  on  the  front  bench.  When  the  congrega- 
tion had  assembled  O'Bryan  called  up  the 
choir,  and  after  some  hymns  were  sung  a 
prayer  was  offered.  O'Bryan  then  read  a 
chapter  from  the  Bible,  and  while  he  was 
doing  s6  the  defendant*  asked  him  what  chap- 
ter he  was  reading  from.  O'Bryan  told  him, 
and  the  defendant  opened  his  Bible.  When 
O'Bryan  finished  reading  the  chapter  he  told 
those  assembled  that  he  was  not  going  to 
comment  on  the  chapter,  but  that  instead  he 
was  going  to  say  something  for  the  good  of 
the  community.  He  then  said,  in  substance, 
that  the  community  was  being  divided  and 
demoralized  by  the  religious  meetings  which 
were  being  conducted  by  the  defendant. 
Thereupon  the  defendant  arose,  and  saying 
to  O'Bryan,  ••Tell  the  truth,"  asked  to  be  al- 
lowed to  say  a  word,  opened  his  Bible,  read  a 
verse  from  it,  and  said  that  all  there,  in- 
cluding O'Bryan,  who  did  not  believe  in  the 
teachings  of  the  Bible  would  go  to  helL  O'- 
Bryan told  Jackson  to  sit  down,  that  he  could 
talk  when  he  (O'Bryan)  was  through,  and 
Jackson  promptly  sat  down.  O'Bryan  then 
continued  his  abuse  of  Jackson  and  his  re- 
ligious followers,  saying,  among  other  things, 
that  "Jackson  and  his  crowd  had  come  fron^ 
the  lowest  down  scrapings  of  the  earth.** 
Jackson  then  arose  again,  and  once  more  said 
to  O'Bryan,  *Tell  the  truth."  O'Bryan  again 
told  Jackson  to  sit  down,  and  Jackson  obeyed. 
At  this  Juncture  there  was  considerable  talk- 
ing by  other  persons  in  the  house,  and  some 
confusion,  and  O'Bryan  announced  that  on 
account  of  the  confusion  the  congregation 
would  consider  itself  dismissed  without  the 
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benediction.  When  this  announcement  was 
made  by  0*Bryan,  the  defendant  weus  seated, 
and  was  saying  and  doing  nothing.  A  good 
many  people  started  to  leave.  The  defendant 
then  arose  and  announced  that  he  was  going 
to  preach,  and  remarked,  '*When  you  turn  on 
the  light  and  sunshine  the  lizards  begin  to 
crawl  out"  He  then  attempted  to  preach, 
but  the  confusion  was  so  great  he  gave  It  up, 
and  the  people  dispersed.  Three-fourths  of 
those  present  at  the /prayer  meeting  came  on 
the  defendant's  Invitation  to  hear  him  preach. 
Several  of  them  testified  that  they  did  not 
belong  to  his  faith,  but  that  they  liked  his 
preaching,  as  it  was  straight  Bible  doctrine, 
and  that  they  had  come  there  to  hear  his 
sermon. 

In  our  opinion,  under  the  facts  just  stated, 
which  were  undisputed,  the  defendant's  con- 
viction was  unauthorized.  The  evidence 
clearly  shows  that  cm  the  night  In  question 
the  defendant's  right  to  the  possession  of  the 
meeting  house  was  as  good  as,  if  not  better 
than,  that  of  O'Bryan,  and  that  the  great  ma- 
jority '  of  the  people  there  assembled  had 
come,  not  to  attend  the  prayer  meeting,  but  to 
hear  the  defendant  preach.  There  wa/  not 
the  slightest  evidence  that  the  defendant  was 
intoxicated,  or  that  he  cursed  or  used  pro- 
fane or  obscene  language,  or  that  he  other- 
wise indecently  acted.  The  Indictment  in 
this  case  is  based  on  section  412  of  the  Penal 
Code  of  1910,  which  is  as  follows: 

"Any  person  who  shall,  by  cursing  or  usin^ 
profane  or  obscene  language,  or  by  being  intoxi- 
cated, or  otherwise  indecently  acting,  interrupt, 
or  in  any  manner  disturb,  a  congregation  of 
persons  lawfully  assembled  for  divine  service, 
and  until  they  are  dispersed  from  such  place  of 
worship,  shall  be  guilty  of  a  misdemeanor." 

The  rule  is  universal  that  all  criminal 
statutes  must  be  strictly  construed.  We  do 
not  think,  however,  that,  even  under  a  liber- 
al construction  of  the  statute  under  which 
the  defendant  was  indicted,  the  evidence 
authorized  his  conviction.  In  our  opinion 
it  was  not  the  legislative  intent,  in  enact- 
ing this  statute,  to  make  it  a  penal  offense  for 
a  minister  of  the  gospel,  in  his  own  church, 
or  in  a  church  where  he  was  invited  to 
preach,  to  voice  vigorous  protest  when  he 
and  his  religious  followers  (who  were  present 
on  that  occasion  to  hear  him  preach)  were 
denounced  to  their  faces  as  coming  from 
•*the  lowest  down  scrapings  of  the  earth"  by  a 
leader  of  a  prayer  meeting,  who,  after  offer- 
ing a  prayer  and  reading  a  chapter  from  the 
Bible,  instead  of  commenting,  as  is  usually 
done,  upon  the  chapter  just  read,  began  to 
abuse  and  vilify  the  minister  and  his  flock. 

It  is  a  fair  inference  from  the  record 
that  there  was  a  conflict  between  two  rival 
religious  denominations,  as  to  which  was  en- 
titled to  carry  on  religious  services  at  the 
cliai>ei  on   the  night  In  question,  and,   as 


was  said  by  this  court  in  Woodall  t.  State, 

4  Ga.  App.  783,  62  S.  B.  485: 

"It  is  manifest  from  the  record  that  there 
was  conflict  between  two  rival  factions  in  the 
♦  ♦  ♦  church,  as  to  which  was  entitled  to  car- 
ry on  religious  services.  ♦  ♦  ♦  The  statute 
was  never  designed  to  be  used  as  a  means  of  set- 
tling, by  a  criminal  prosecution,  the  respective 
rights  of  contestants  for  the  privilege  of  carry- 
ing on  divine  worship  at  a  particular  time,  or 
in  a  particular  house  of  worship.  ♦  ♦  ♦  1 1  is 
beyond  the  power  of  the  courts  to  settle  by 
criminal  prosecutions  the  respective  rights  of 
contesting  claimants  to  a  benefice." 

We  think,  under  the  circumstances,  that 
the  leader  of  the  prayer  meeting,  and  not 
the  preacher,  was  the  one  directly  responsi- 
ble for  the  disorder  that  followed  the  for- 
mer's abuse  of  the  latter.  The  defendant's 
conviction  was  contrary  to  the  law  and  the 
evidence,  and  the  court  erred  in  overruling 
bis  motion  for  a  new  triaL 

Judgment  reversed. 

HARWELL,  J.,  concurs^, 

BLOODWORTH,  J.  (dissenting).  The  in- 
dictment in  this  case  is  based  on  section  412 
of  the  Penal  Code  of  1910,  which  is  as  fol- 
lows: 

"Any  person  who  shall,  by  cursing  or  using 
profane  or  obscene  language,  or  by  being  intox- 
icated, or  otherwise  indecently  acting,  inter- 
rupt, or  in  any  manner  disturb,  a  congregation 
of  persons  lawfully  assembled  for  divine  serv- 
ice, and  until  they  are  dispersed  from  such  place 
of  worship,  shall  be  guilty  of  a  misdemeanor." 

The  gist  of  the  offense  is  interrupting  or 
disturbing  "a  congregation  of  persons  law- 
fully assembled  for  divine  service."  The 
evidence  establishes,  beyond  dispute,  that 
there  was  a  congregation  of  persons  lawful- 
ly assembled  for  divine  service,  and  that  the 
congregation  was  greatly  disturbed.  Indeed, 
the  evidence  shows  that  the  meeting  broke 
up  in  great  confusion.  One  of  the  witnesses 
testified  in  part  as  follows: 

**We  went  there  for  the  purpose  of  going  to 
prayer  meeting.  I  heard  J.  W.  Jackson  get  up 
and  read  a  verse  from  the  Bible,  at  the  time 
Mr.  O'Bryan  was  conducting  prayer  meeting 
there,  and  I  heard  him  tell  the  congregation  that 
all  who  believed  in  the  preaching  Mr.  O'Bryan 
was  preaching  would  go  to  hell,  and  then  turn- 
ed to  Mr.  O'Bryan  and  said,  *And  you  will  go 
with  them.'  Mr.  O'Bryan  told  Mr.  Jackson  to 
sit  down,  which  h&  did.  Later  on,  Mr.  Jackson, 
while  Mr.  O'Bryan  was  talking  about  the  doc- 
trine that  Mr.  Jackson  was  preaching,  asked 
Mr.  O'Bryan  to  explain  himself,  and  also  to  tell 
the  truth.  Mr.  O'Bryan,  because  of  tJie  confu- 
sion of  the  congregation,  told  the  people  that 
because  of  the  confusion  that  they  could  consid- 
er themselves  dismissed." 

Other  witnesses  testified  to  substantially 
the  same  thing.  As  I  see  the  evidence,  it 
establishes  the  guilt  of  the  defendant  be- 
yond any  reasonable  doubt,  and  I  cannot, 
therefore,  agree  with  the  above  opinion  of 
my  Associates 
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(21  Qa.  App.  787) 

WORLEY  V.  STATE.    (No.  9389.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

(Syllabus  by  the  Covri.) 

1.  Jury  €=»116— Ohalucnge  to  thb  Abeat— 
Statutes. 

Statutory  provisions  respecting  the  drawing 
of  juries  are  directory  merely ;  and  irregular- 
ities therein,  unless  plainly  operating  to  the 
prejudice  of  the  challenger,  form  no  ground  for 
challenge  to  the  array.  Rafe  v.  State,  20  Ga. 
60;  Woolfolk  v.  State,  85  Ga.  69,  88.  11  S.  B. 
814:  Governor  v.  State,  5  Ga.  App.  357,  63  S. 
B.  241;    1  Thompson  on  Trials,  §  34,  p.  32. 

(a)  The  above  ruling  is  not  contrary  to  the  de- 
cision in  Cochran  v.  State,  62  Ga.  731,  for  there 
a  new  trial  was.  given  the  accused  by  the  Su- 
preme Court  solely  because  the  mandatory  re- 
quirement of  the  statute,  as  to  the  putting  of  the 
array  upon  the  defendant,  was  not  complied 
with. 

2.  Jury  a==>70(6)— Drawing  Jury— Statute. 

While  the  drawing  of  juries  for  an  adjourned 
term  of  a  superior  court  is  usually  done  under 
the  provisions  of  section  796  of  the  Penal  Code 
of  1910,  yet  where  these  provisions  are  not  com- 
plied with,  and  the  adjourned  term  convenes, 
without  any  order  having  been  given  for  the 
attendance  thereon  of  the  juries  drawn  for  the 
regular  term,  and  without  any  new  juries  having 
been  drawn  therefor  at  the  regular  term,  the 
judge  has  authority,  under  the  provisions  of  sec- 
tion 875  of  the  Penal  Code  of  1910,  at  the  ad- 
journed term  itself,  to  draw  such  juries  as  may 
be  necessary,  and  cause  them  to  be  summoned. 

3.  Overruling  or  Challenges  to  the  Ar- 
ray. 

Under  the  particular  facts  of  this  case,  as 
disclosed  by  the  record,  the  court  did  not  err  in 
overruling  all  of  the  challenges  to  the  array. 

4.  Homicide     <8=>340(3)— Instruction  — De- 
gree OF  Crime. 

Exception  is  taken  to  the  following  excerpt 
from  the  charge  of  the  court:  "Provocation  by 
words,  threats,  menaces,  or  contemptuous  ges- 
tures shall  in  no  case  be  sufficient  to  free  the 
person  killing  from  the  guilt  and  crime  of  mur- 
der, nor  to  reduce  the  crime  from  murder  to 
voluntary  manslaughter,  unless  all  the  circum- 
stances in  the  case,  taken  in  connection  with  all 
the  acts  of  the  deceased,  you  believe  they  are 
sufficient  to  excite  the  fears  of  a  reasonable 
man."  This  charge  was  not  erroneous  for  any 
of  the  reasons  assigned.  It  was  a  more  favor- 
able charge  than  the  defendant,  under  the  law, 
was  entitled  to.  Deal  ▼.  State,  145  Ga.  33, 
88  S.  E.  673;  Id.,  18  Ga.  App.  70,  88  S.  E. 
902(7). 

5.  Charge  of  Court. 

No  material  error  appears  in  any  of  the  oth- 
er excerpts  from  the  charge  excepted  to,  when 
they  are  considered  in  the  light  of  the  charge  as 
a  whole  and  the  facts  of  the  case.  The  charge 
was  a  full  and  fair  presentation  of  the  issues 
and  the  law  of  the  case,  and  no  errors  prejudi- 
cial to  the  accused  appear  therein. 

6.  Refusal  to  Charge. 

When  the  facts  of  the  case  and  the  entire 
charge  are  considered,  the  court  did  not  err  in 
omitting  to  charge  the  contentions  of  the  de- 
fendant, as  set  forth  in  the  last  two  grounds  of 
the  amendment  to  the  motion  for  a  new  trial; 
no  timely  written  requests  for  such  instruc- 
tions having  been  presented. 

7.  Overruling  of  Motion  for  New  Trial. 

The  evidence  authorized  the  verdict,  and  the 
court  did^  not  err  in  overruling  the  motion  for 
a  new  trial, 


Error  from  Superior  Court,  Elbert  Goonty; 
W.  S.  Hodges,  Judge. 

Arnold  Worley  was  charged  with  an  of- 
fense, and  from  the  verdict  he  brings  error. 
Affirmed. 

Thos.  J.  Brown  and  Worley  &  Nail,  all  of 
EUberton,  for  plaintiff  In  error.  A.  S.  Skel- 
ton,  Sol.  Gen.,  of  Hartwell,  and  Sam  L.  Olive, 
of  Augusta,  for  the  State. 

BROYLES,  P.  J.   Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  cott- 
cur. 


(21  Ga.  App.  783) 
MANLEY  V.  STATE.     (No.  9328.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

(SyUahus  hy  the  Court.) 

Criminal  Law  ®=»1160— Question  of  Fact- 
Review. 
The  motion  for  a  new  trial  contained  the 
general  grounds  only.  There  is  some  evidence 
to  support  the  verdict,  and  "this  court  cannot 
disturb  the  finding  of  the  jury  by  overruling  the 
refusal  of  the  trial  judge  to  grant  a  new  trial 
upon  the  ground  that  the  verdict  was  contrary 
to  evidence  or  without  evidence  to  support  it." 
McCarty  et  al.  v.  Keys,  19  Ga.  App.  494,  91 
S.  E.  875,  and  cases  cited. 

Error  from  City  Court  of  Griffin;  L.  P. 
Goodrich,  Judge. 

Proceeding  by  the  State  against  Elmer 
Manley.  From  the  verdict,  he  brings  error. 
Affirmed. 

W.  H.  Ck>nnor,  of  Griffin,  and  B.  M.  Smith, 
of  McOonough,  for  plaintiff  in  error.  J.  A. 
Darsey,  Sol.  pro  tern.,  of  Griffin^  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

• 

BROYLES,  P.  J.,  and  HARWELL^  J.,  con- 
cur. 


(21  Ga.  App.  783) 

McNULTY  V.  STATE.     (No.  9363.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

March  6,  1918.) 

(SyUabus  by  the  Court.) 

1.  Motion  fob  New  Trial. 

The  fourth  ground  of  the  motion  for  a  new 
trial  is  but  an  amplification  of  the  general 
grounds. 

2.  Chabos. 

Under  the  allegations  in  th«  indictment  in 
this  case,  the  court  properly  based  its  charge  to 
the  jury  on  section  703,  and  not  on  section  719, 
of  the  Penal  Code  of  1910. 

3.  Exclusion  or  Evidbngb. 

The  court  did  not  err  in  ruling  out  evidence 
as  complained  of  in  the  seventh  ground  of  the 
motion  for  a  new  trial;  the  evidence  ruled  out 
relating  to  a  transaction  having  no*  connection 
whatever  with  the  one  under  investigation. 

4.  Criminal  Law  <g=»808%,  825(1)  —  Falsk 
rsETENSES  <g=>29  —  Indictment  —  Instruc- 
tion 6— Request  FOB  Instructions. 

The  indictment  in  this  case  is  based  on  sec- 
tion 703  of  the  Penal  Code  of  1910,  and  contains 
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aD  allegations  neeessary  to  charge  tha  crime 
under  that  section ;  a  part  of  the  indictment  be- 
ing as 'follows:  "Did  then  and  there,  unlawfully 
and  with  force  of  arms,  falsely  and  fraudulent- 
It  represent  to  E.  H.  McGee  &  Co.,  a  partner- 
ship composed  of  E.  H.  McGee  and  J.  W.  Mc- 
Gee, with  intent  to  cheat  and  defraud  the  said 
E.  H.  McGee  &  Co.,  as  aforesaid,  that  he,  the 
said  John  McNulty,  alias  John  McNelton,  had 
then  on  deposit  in  the  Kansas  State  Bank,  of 
Ft.  Scott,  Kan.,  the  sum  of  $800,  and  that  he 
had  on  deposit  in  another  bank  at  Ft.  Scott, 
Kan.,  the  name  of  which  he  did  not  give,  the 
Bum  of  $300,  and  that  he  was  then  and  there 
the  owner  of  one  brick  drug  store  building  in 
Ft.  Scott,  Kan.  All  of  said  statements  and  rep- 
resentations as  to  the  money  in  banks  and  the 
ownership  of  the  brick  store  were  knowingly  and 
designedly  false,  and  made  with  the  intention  to 
deceive  and  defraud  the  said  E.  H.  McGee  & 
Co."  The  trial  judge,  in  charging  the  jury,  read 
the  indictment  and  Quoted,  to  them  the  sub- 
stance of  section  703,  supra,  and  then  said: 
**It  is  for  you  to  determine  from  the  evidence,  in- 
cluding the  prisoner's  statement,  whether  the  de- 
fendant is  guilty  as  charged ;  you  consider  all  of 
the  evidence  that  has  been  introduced  to  you, 
both  that  delivered  from  the  stand,  as  well  as 
the  documentary  evidence  that  you  will  have  out 
before  you,  and  ascertain  from  that  evidence 
whether  the  charge  as  made  in  the  bill  of  indict- 
ment has  been  sustained  by  evidence  which  sat- 
isfies you  of  the  guilt  of  the  accused  beyond  a 
reasonable  doubt.*  And  in  instructing  the  jury 
on  the  form  of  the  verdict  the  judge  said:  '*If 
yon  believe,  after  an  investigation  of  this  char- 
acter».that  the  defendant  is  guilty  as  charged, 
beyond  a  reasonable  doubt,  you  would  be  au- 
thorized to  so  find.  If,  on  the  other  hand,  you 
do  not  believe  the  defendant  is  guilty  as  charged, 
or  have  a  reasonable  doubt  in  regard  to  his 
guilt,  yon  would  be  authorized  to  find  him  not 
guilty.*'  These  instructions  are  suflScient  as  to 
"intent  to  cheat  and  defraud."  In  the  case  of 
Hagood  V.  State,  5  Ga.  App.  80,  62  S.  E.  641, 
Chief  Judge  Hill  said:  "If  tne  indictment  charg- 
es the  offense  in  the  language  of  the  statute,  and 
the  evidence  proves  the  charge  as  laid  in  the 
indictment,  and  the  court  instructs  the  jury  as 
to  the  definition  of  the  offense  by  the  statute, 
nothing  else  can  be  required."  Further  in  the 
same  opinion  it  was  said:  "We  think,  there- 
fore, that  when  the  judge,  in  charging  the  jury 
in  this  case,  gave  the  definition  of  the  statutory 
offense,  and  frequently  emphasized  the  fact 
that  the  evidence  must  establish  a  fraudulent 
conversion  of  the  money  of  the  company,  he 
fully  covered  the  principle  of  the  request,  and 
left  to  the  jury  no  room  to  doubt  that  the  de- 
fendant could  not  be  convicted,  unless  he  had 
converted  the  money  of  the  company  fraudu- 
lently and  with  intent  to  steal  the  same.  If  the 
correctness  of  the  view  here  suggested  needs 
any  support,  it  is  found  la  the  interpretations 
which  the  courts  have  placed  upon  statutory 
offenses  similar  to  that  of  larceny  after  trust, 
as  defined  by  our  Code.  The  Supreme  Court 
of  California,  after  quoting  the  language  of  a 
statute  substantially  similar  to  ours,  says:  'Em- 
bezzlement is  a  statutory  offense,  and  it  was 
not  necessary  for  the  court  to  go  beyond  the 
statute  and  tell  the  jury  that  the  appropriation 
or  conversion  must  be  made  with  intent  to  steal 
the  money.*  People  v.  Cobler,  108  Cal.  538,  41 
Fac.  401.  The  Supreme  Court  of  Missouri,  in 
commenting  upon  a  similar  statute^  said :  'It  is 
next  objected  that  the  indictment  is  insufficient 
for  failure  to  aver  the  intent  with  which  the  de- 
fendant converted  the  money  to  his  own  use. 
Section  3565  does  not  in  specific  words  make 
the  criminal  intent  an  element  of  the  offense, 
further  than  is  necessarily  included  in  the  words 
'convert  to  his  own  use,*  or  'shall  make  away 
with  or  secrete.*  These  words  must  be  held  to 
be  tantamount  to  and  synonymous  with  the 
words  'with  intent  to  defraud/  and  to  meet  ev- 
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ery  requirement  of  the  allegation  of  criminal  In- 
tent* State  V.  Noland,  111  Mo.  486,  19  S.  W. 
717.  *An  instruction  that,  if  the  jury  find  from 
the  evidence  that  the  defendant  unlawfully, 
fraudulently,  and  feloniously  converted  to  his 
own  use  money  he  collected  by  virtue  of  his  offi- 
cial position,  they  should  find  him  guilty,  was 
not  erroneous  as  ignoring  the  criminal  intent.' 
State  V.  Manley,  107  Mo.  364,  17  S.  W.  800.*' 
See,  also,  Sadler  v.  State,  9  Ga.  App.  201,  70 
S.  E.  969(1);  Isaacs  v.  State,  7  Ga.  App.  790, 
68  S.  E.  33S(2):  Crawford  v.  State,  4  Ga.  App. 
789,  62  S.  E.  501(3,  3a,  3b). 

(a)  If  fuller  instructions  on  this  point  were 
desired,  they  should  have  been  requested,  as  pro- 
vided by  section  6084  of  the  Civil  Code  of  1910. 

5.  Sufficiency  of  Evidence. 

There  was  evidence  to  support  the  verdict, 
which  was  approved  by  the  trial  judge,  and  this 
court  will  allow  it  to  stand. 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; A.  J.  Cobb,  Judge. 

John  McNulty  was  convicted  of  fraudulent* 
ly  obtaining  credit,  and  he  brings  error.  Af* 
firmed. 

I.  h,  Oakes,  of  LawrenceviUe,  for  plaintiff 
In  error.  W.  O.  Dean,  Sol.  Gen.,  of  Monroe, 
and  O.  A.  Nix,  of  Lawrenceville,  for  the 
State. 

BLOODWORTH,  J.    Judgment  aflarmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(22  Qa.  App.  57) 
BURKHALTER  t.  PARTIN  et  aL    (No.  9281.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  1. 

March  14, 1918.) 

(SyllabuB  by  the  Court.) 

RUI.ING  ON  Motion  fob  New  Tbial. 

The  charge  of  the  court  was  full  and  fair, 
the  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

Error  from  Superior  Court,  Toombs  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Suit  by  W.  T.  Burkhalter  against  R.  J.  Par- 
tin  and  others.  Judgment  for  defendants, 
motion  for  new  trial  denied*  and  plaintiff 
brings  error.    Affirmed. 

B.  J.  Giles,  of  Lyons,  and  W.  T.  Burkhalter, 
of  Reidsville.  for  plaintiff  in  error.  I.  H.  Cor- 
bitt  and  Williams  &  Williams,  all  of  Lyons, 
for  defendants  in  error. 


LUKIE),  J.  Burkhalter  sued  the  sheriff 
and  the  surety  on  his  bond,  alleging  willful 
refusal  of  the  sheriff  to  levy  a  certain  fi.  fa. 
as  directed  by  him,  which  resulted  in  the 
loss  of  the  money  due  on  the  fl.  fa.  A  rer- 
dict  was  returned  in  favor  of  the  defendants. 
A  motion  for  a  new  trial  was  made  on  the 
general  grounds,  and  on  the  grounds  that  the 
court  failed  to  charge  fully  the  contention  of 
the  plaintiff  and  that  the  iurj  ignored  the 
charge  of  the  court. 
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The  charge  of  the  court  was  fall  and  fair, 
the  evidence  authorized  the  verdict,  and  for 
none  of  the  reasons  assigned  was  It  error  to 
overrule  the  motion  for  a  new  trlaL 

Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 

(22  Oa.  App.  21) 

McINTYRB   V.   HABERSHAM  BANK. 

(No.  8952.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13.  1918.) 

fSyUahus  hy  the  Court.) 

Vacation  of  Previous  Judgment  —  Rein- 
state &fENT  FOB  Trial. 
Under  the  facts  and  procedure  as  here  pre- 
sented, it  was  not  error  to  vacate  the  previous 
judgment  of  the  court  and  reinstate  the  case  on 
the  docket  for  trial.  Civ.  Code  1910,  §  5958; 
Ford  V.  Clark.  129  Ga.  292,  58  S.  E.  818 ;  Tur- 
ner V.  Jordan,  67  Ga.  604 ;  East  Tenn.  Railway 
Co.  V.  Greene,  95  Ga.  35,  37,  22  S.  B.  36; 
Gillespie  v.  Farkas,  19  Ga.  App.  158,  91  S.  E. 
244. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  between  J.  M.  Mclntyre  and  the 
Habersham  Bank.  From  a  Judgment  vacat- 
ing the  previous  Judgment,  and  reinstating 
the  case  on  the  docket  for  trial,  the  former 
brings  error.    Affirmed. 

J.  M.  Pltner  and  Geo.  M.  Du  Bose,  both  of 
Washington,  Ga.,  for  plaintiff  In  error.  Cle- 
ment B.  Sutton,  of  Washington,  Ga.,  for  de- 
fendant In  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 

(n  Oa.  App.  819) 

HARPER   V.    INTERNATIONAL   HARVES- 
TER CO.  OF  AMERICA. 
(No.  9449.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  1918.) 

(Syllahus  hy  tlie  Court,) 

1.  Evidence  €=»^265(7)— Title— Admission. 

The  defendant  in  the  lower  court  made  a 
solemn  admission  in  judicio  as  to  the  execution 
of  the  note  sued  upon  and  its  ownership  by  the 
plaintiff,  and  voluntarily  assumed  the  burden  of 
proving  his  sole  remaining  defense,  to  wit,  fail- 
ure of  consideration.  This  admission  was  bind- 
ing on  him,  notwithstanding  the  testimony  of  a 
witness,  which  (apparently  through  some  over- 
sight) was  admitted  without  objection,  to  the 
effect  that  the  title  to  the  note  which  formed 
the  basis  of  the  purchase-money  attachment  was 
not  in  fact  vested  in  the  plaintiff,  and  notwith- 
standing the  traverse  to  the  attachment  affida- 
vit previously  filed  by  the  defendant. 

2.  New   T&ial  ^=»70  —  RErnaAL  of  New 
Tbi  AL— Gboun  ds. 

The  admission   by   tSie   defendant  In  open 


court  as  to  the  ownership  of  the  note  which 
evidenced  the  purchase-money  indebtedness  be- 
ing of  binding  force  and  effect,  and  there  being 
some  testimony  to  support  the  verdict  against 
the  pica  of  failure  of  consideration,  the  trial 
judge  did  not  err  in  overruling  the  motion  for  a 
new  triaL 

Error  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Parlt,  Judge. 

Action  by  the  International  Harvester 
Company  of  America  against  E.  B.  Harper. 
Judgment  for  plaintiff,  motion  for  new  trial 
overruled,  and  defendant  brings  error.  Af- 
firmed. 

M.  C.  Few,  of  Madison,  for  plaintiff  in  er- 
ror. Mlddlebrooks  &  Pennington,  of  Madi- 
son, for  defendant  in  error. 

WADE,  (X  J.    Judgment  afltaned. 

JENKINS  and  LUKE,  JJ..  concur. 


(21  Ga.  App.  813) 

SMARR  V.  KERLIN.     (No.  9118.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  1918.) 

(Syllahus  hy  the  Court.) 

1.  Sufficiency  op  Evidence. 

There  was  evidence  to  support  the  verdict. 

2.  Judgment  ^=»376— Vacation— Gbounds— 
Declarations  of  Witness  at  Variance 
WITH  Testimony. 

The  special  grounds  of  the  motion  for  a 
new  trial,  based  upon  the  affidavit  of  a  witness 
attacking  his  own  testimony  delivered  at  the 
trial  as  erroneous  (even  without  considering  the 
counter  affidavit  also  made  by  him),  are  without 
merit.  Declarations  of  a  witness  after  trial,  at 
variance  with  his  sworn  testimony,  even  when 
made  under  oath  and  explicitly  asserting  that 
his  testimony  on  the  trial  was  false,  do  not  con- 
stitute a  cause  for  a  new  triaL  Lasseter  v. 
Simpson,  78  Ga.  61,  3S.  E.  243;  Munro  v. 
Moody,  78  Ga.  127,  2  S.  E.  68S ;  Jordan  v. 
State,  124  Ga.  417,  52  S.  E.  768(2);  Hardy 
V.  State,  117  Ga.  40,  43  S.  E.  434;  Clark  v. 
State,  117  Ga.  254,  43  S.  E.  853(8),  and  cases 
there  cited.  Hayes  v.  State,  16  Ga.  App.  334, 
335,  85  S.  E.  253(2) ;   Civ.  Code  1910,  f  5061. 

3.  Overruling  of  Motion  fob  New  Trial. 

The  trial  judge  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  Mrs.  M.  E.  Smarr  and  T. 
S.  Kerlin.  Judgment  for  the  latter,  motion 
for  new  trial  overruled,  and  the  former 
brings  error.    Affirmed. 

H.  A.  Allen,  of  Atlanta,  for  plaintiff  in  er- 
ror. E.  J.  Reagan,  of  McDonough,  and  Les- 
ter C.  Dickson,  of  Fayetteville,  for  defendant 
in  error. 

WADB,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 
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FLANDERS  V.  ATLANTA  TERMINAL  CO. 

ATLANTA  TERMINAL  (X).  v.  FLANDERS. 

(Nos.  0047,  9048.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  1918.) 

(Syllahus  by  the  Court.) 

Carriebs  ^=>316(1),  318(1)— Injury  to  Pas- 
SENOER— Negligence— Evidence. 
This  case  arose  as  an  action  to  recover  dam- 
ages occasioned  by  alleged  negligence  of  the  de- 
fendant in  maintaining  steps  in  its  railroad 
station  for  passengers  to  descend  to  reach  trains. 
The  steps  were  covered  with  mbber  and  iron 
that  had  grown  sleek  from  use,  and  on  the 
day  of  the  alleged  injury  they  were  wet,  and 
by  reason  thereof  were  more  sleek.  The  plain- 
tiff testified  that  she  was  on  her  way  down  the 
steps,  carrying  several  bundles,  when  of  a  sud- 
den she  slipped  and  fell,  suffering  injuries,  and 
that  she  did  not  know  what  caused  her  to  fall. 
Her  daughter  testified  that  she  was  with  her 
at  the  time  she  fell,  but  did  not  know  what 
caused  the  fall,  that  about  ten  minutes  after 
her  mother  had  fallen,  arisen,  and  got  on  the 
train,  the  witness  came  back  to  ascend  the  steps. 
and  while  there  she  made  an  examination  ana 
saw  where  a  mark  was  made  on  the  steps  as  if 
some  one  had  slipped,  and  that  it  appeared  to 
be  where  her  mother  had  slipped  and  fallen. 
Held,  no  presumption  of  negligence  having  been 
raised  by  proof  of  injury,  the  evidence  did  not 
sustain  the  petition  and  the  allegations  of  neg- 
ligence, and  it  was  not  error  to  grant  a  non- 
suit. 

Error  from  Superior  CJourt,  Fulton  Coun- 
ty;  J.  T,  Pendleton,  Judge. 

Action  by  L  C.  Flanders  against  the  At- 
lanta Terminal  Company.  Judgment  of  non- 
suit, and  plaintiff  excepts  and  brings  error, 
and  defendant  takes  a  cross-bill  of  excep- 
tions. Affirmed  on  main  bill  of  exceptions, 
and  cross-bill  of  exceptions  dismissed. 

B.  M.  &  G.  F.  Mitchell  and  R.  R.  Arnold, 
all  of  Atlanta,  for  plaintiff  in  error.  Brew- 
ster, Howell  &  Hey  man,  of  Atlanta,  for  de- 
fendant in  error. 

LUKE,  J.  Judgment  affirmed  on  main 
bill  of  exceptions;    cross-bill  dismissed. 

WADE,  a  Jn  and  JENKINS,  J.,  concur. 


(Clerk's  office  on  July  7,  1917,* and  was  served 
by  the  deputy  sheriff  on  the  attorney  for  the 
defendant  in  error  on  July  9,  1917.  There  be- 
ing no  waiver  of  service,  and  no  agreement  by 
the  defendant  in  error  or  its  attorney  that  the 
case  may  be  heard  without  proper  service,  the 
motion  to  dismiss  the  bill  of  exceptions  must 
be  granted. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  between  M.  D.  Fourcher  and  the 
Roberson  Cutlery  Company.  Judgment  for 
the  latter,  and  the  former  brings  error.  Writ 
of  error  dismissed. 

Paul  T.  Chance  and  E.  Foster  Brlgham, 
both  of  Augusta,  for  plalntlfT  in  error.  S. 
H.  Myers,  of  Augusta,  for  defendant  in  error. 

LUKE,  J.    Writ  of  error  dismissed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  24) 

FOURCHER  V.  ROBERSON  CUTLERY  CO. 

(No.  9120.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13,  1918.) 

(Byllahua  ly  the  Court) 

!•  Bnx  X)r  Exceptions. 

All  bills  of  exceptions  must,  within  15  days 
from  the  date  of  the  certificate  of  the  judge,  oe 
filed  in  the  office  of  the  court  where  the  case  was 
tried,  avil  Code  1910,  f  6167.  Within  10  days 
after  the  bill  of  exceptions  is  signed  and  cer- 
tified a  copy  thereof  must  be  served  as  provided 
by  Civil  Code  1910,  §  6160. 

2.  Appeal  and  Ebrob  ^=>Q8S  —  Effect  of 
Failure  to  Make  Timely  Sebvigs  of  Bill 
OF  Exceptions. 
In  this  case  the  bill  of  exceptions  was  cer- 
tified on  June  9,  1917,  and  was   filed  in  the , 


(22  Qa.  App.  33) 

BANK  OF  CUMMINO  v.  MASON. 
(No.  9321.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  1918.) 

(Syllabus  by  the  Cowt.) 

Bills  and  Notes  ^=>383  —  Payment  —  De- 
fense. 
Payment  made  before  maturity  to  the  payee 
of  the  note  sued  on  was  not,  under  the  facts  of 
this  case,  a  legal  defense  as  against  the  plain- 
tiff bank,  a  bona  fide  holder,  which  had  received 
the  note  before  maturity,  as  collateral  security. 

Error  from  Superior  Court,  Cherokee 
County;   N.  A.  Morris,  Judge. 

Suit  by  the  Bank  of  Cumming  against  G. 
C.  Mason.  Verdict  for  defendant,  certiorari 
to  Supreme  Court  overruled,  and  plaintilT 
brings   error.     Reversed. 

The  Bank  of  Cumming  sued  Mason  In  a 
Justice's  court  on  a  promissory  note  for  |40 
and  interest,  made  by  him,  payable  to  O.  L. 
&  M.  G.  Lummus  or  bearer,  and  indorsed  by 
the  payees.  The  defendant  filed  a  plea  that 
he  was  not  indebted  to  the  plaintiff  as  al- 
leged, and  that  the  note  sued  on  had  been 
paid  by  him  in  full,  and  that  he  did  not  owe 
the  plaintiff  or  any  other  person  anything 
on  the  note.  The  note  was  introduced  in 
evidence  by  the  plaintiff,  and  the  cashier 
of  the  bank  testified  that  the  bank  took  the 
note  before  it  was  due,  as  collateral  security 
for  a  debt  which  O.  L.  &  M.  G.  Lummus 
owed  it,  and  that  the  note  for  which  this  $40 
note  was  put  up  as  collateral  had  not  been 
paid  in  full  to  the  bank,  and  that  neither 
Mr.  Mason  nor  any  one  for  him  had  paid  this 
$40  note  to  the  bank,  and  that  it  is  the  proi>- 
erty  of  the  Bank  of  Cumming.  The  defend- 
ant testified  that  he  paid  the  note  sued  on 
in  full  to  M.  G.  Lummus  on  January  24, 
1913,  before  the  note  matured;  and  he  in- 
troduced in  evidence,  over  objection  by  coun- 
sel for  the  plaintiff,  a  receipt  from  Lummus, 
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dated  January  24,  1913,  for  $40  "In  full  of 
notes  and  accounts."  He  further  testified 
that  at  the  time  he  paid  it,  Lummus  told  him 
that  he  did  not  have  the  note  with  him,  but 
would  send  it  to  him;  that  he  did  not  know 
that  the  bank  had  title  to  the  note,  and  had 
never  heard  anything  about  the  bank  having 
it  until  "some  time  ago,"  when  the  bank 
called  upon  him  for  payment.  The  cashier 
of  the  bank  further  testified  that  the  $40  for 
which  Mason  had  a  receipt  was  not  paid 
to  the  bank  by  Mason  or  Lummus. 

The  Jury  returned  a  verdict  for  the  de- 
fendant, the  plaintiff  carried  the  case  to  the 
superior  court  by  certiorari,  alleging  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence, and  that  the  court  erred  in  admitting 
in  evidence  the  receipt;  it  not  being  a  re- 
ceipt of  the  plaintiff,  and  the  money  not 
being  paid  to  the  plaintiff.  The  certiorari 
was  overruled,  and  the  plaintiff  excepted. 

H.  L.  Patterson,  of  Cumming,  for  plain- 
tiff in  error. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  It  is  undisputed  that  the  note  sued 
on  in  this  case  was  received  by  the  plaintiff 
before  its  mat\irity,  as  collateral  security 
for  a  debt  due  by  the  payees,  and  that  this 
debt  was  not  paid.  It  further  appeared 
that  the  payment  made  by  the  defendant  to 
Lummus,  payee  of  the  note,  was  made  before 
maturity,  and  it  was  not  shown  that  the 
payee  had  possession  of  or  was  the  owner  of 
the  note  when  the  payment  was  made.  Un- 
der the  facts  appearing  In  the  record,  the 
trial  judge  erred  in  overruling  the  certiorari. 
Paris  et  al.  v.  Moe,  Adm'r,  60  Ga.  90;  Haug 
V.  Riley,  Adm'r,  101  Ga.  386,  29  S.  E.  44,  40 
L.  R.  A.  244 ;  McDonald  &  Griflln  v.  Horton, 
20  Ga.  App.  489,  93  S.  B.  110. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  BLOOD  WORTH,  J., 
concur. 


(22  Ga.  App.  94) 

KENNER  V.  CONNALLY,   Sheriff. 
(No.  9212.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  15,  191&) 

CSifllahu8  "by  the  Court,) 

1.  Verdict— Evidence. 

Under  the  provisions  of  Bections  0054  and 
6071  of  the  Civil  Code  of  1910,  the  verdict  di- 
rected in  this  case  was  demanded  by  the  evi- 
dence adduced  at  the  trial 

2.  Exclusion  of  Testimony. 

There  is  no  merit  in  the  various  special 
grounds  of  the  motion  for  a  new  trial,  assign- 
ing error  upon  the  rejection  of  certain  proffered 
testimony. 

3.  Affibmance  -*-  Statutobt    Damages    fob 
Delay. 

The  judgment  refusing  the  motion  for  a  new 
trial  is  affirmed,  with  10  per  cent,  damages 
against  the  plaintiff  in  error. 


Error  from  Superior  Court,  Murray  Coun- 
ty;  M.  O.  Tarver,  Judge. 

Action  by  C.  R.  Oonnally,  Sheriff,  for  use, 
etc.,  against  W.  T.  Kenner.  Judgment  for 
plaintiff,,  motion  for  new  trial  <lenied,  and 
defendant  brings  error.     Affirmed. 

Maddox,  McCamy  &  Shumate  and  F.  K. 
McCutchen,  all  of  Dalton,  for  plaintiff  in  er- 
ror. W.  E.  Mann,  of  Dalton,  and  C.  N. 
King,  of  Chatswortb,  for  defendant  in  error. 

WADE,  0.  J.     Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 

(22  Oa.  App.  SO) 
KELLEY  V.  WILLIAMS.     (No.  9014.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  191^) 

(Byllahus  hy  the  Court,) 

1,  Striking  Plea— Verdict. 

The  court  did  not  err  in  striking  the  plea 
in  this  case,  and  the  verdict'  rendered  was 
proper. 

2.  Statutory  Dauages  fob  Delay. 

Tlie  request  of  the  defendant  in  error  that 
the  statutory  damages  of  10  per  cent,  be  award- 
ed him  against  the  plaintiff  m  error,  for  bring- 
ing the  case  to  this  court  for  delay  only,  ia 
granted. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Held,  Judge. 

Action  between  R.  B.  Kelley  and  J.  C.  Wil- 
liams. Judgment  for  the  latter,  and  the  for- 
mer  brings  error.  Judgment  affirmed,  with 
damages. 

A.  B.  Wilson,  of  Atlanta,  for  plalntiil  in 
error.  J.  S.  Slicer  and  W.  T.  Moyera,  both 
of  Atlanta,  for  defendant  in  error. 

BLOODWORTH,  J.  Judgment  affirmed« 
with  damages. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Oa.  App.  M) 
STACER  ▼.  EHRLICH.     (No.  9262.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  15,  19ia) 

(Syllabus  hy  the  Court,) 

Bills  ano  Notes  ^=>484— Action— Plea— 
Demurbeb. 
To  a  suit  upon  a  promissory  note,  owed  by 
her  intestate,  MrSw  McLendon,  the  admlnistra- 
trix  pleaded:  "That  the  said  Joe  Ehrlich  re- 
ceived from  her  as  administratrix  two  bales 
of  cotton  which  was  raised  ,on  the  places  be- 
longing to  Mrs.  Moselle  C.  McLendon,  late  of 
said  county,  deceased,  said  Ehrlich  knowing 
that  said  cotton  was  rent  cotton  for  rent  of 
year  he  received  same,  to  wit,  for  year  1916; 
that  said  two  bales  of  cotton  were  received  by 
the  said  Ehrlich,  and  should  be  credited  on  said 
indebtedness  due  on  this  note,  to  wit,  one  bale 
weighing  478  pounds,  at  18  centa  per  pound, 
makihff  a  total  of  $86.04,  and  one  bale  weigh- 
ing 500  pounds,  at  18  cents  per  pound,  making 
a  total  amount  paid  on  said  note  by  Mrs.  Mary 
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E.  Stacer,  adm'z,  fts  aforesaid,  a  total  sum  of 
$176.04,  said  payments  being  made  on  dates 
unknown  to  this  defendant^  said  cotton  being 
delivered  to  the  said  Ehrlich  by  one  James 
Stephens,  a  tenant  on  the  defendant's  place, 
and  therefore  this  defendant  is  unable  to  set 
out  the  time  and  date  of  and  the  place  of  said 
payment  as  accurately  as  required  by  law ;  that 
said  cotton  was  delivered  to  the  said  Ehrlich 
during  the  latter  part  of  1916,  and  in  the  town 
of  Swainsboro  by  the  said  James  Stephens." 
Upon  demurrer  the  court  struck  this  plea. 
Held^  that  the  plea  did  not  show  that  the  cot- 
ton was  delivered  with  direction  that  it  be  cred- 
ited on  the  note,  or  that  it  was  received  as  a 
credit  on  the  note,  nor  does  the  plea  set  forth, 
with  that  definiteness  required  by  law  the  de- 
fense of  payment  The  court  did  not  therefore 
err  in  sustaining  the  demurrer  and  in  striking 
the  plea. 

Etror  from  City  Court  of  Swainsboro; 
Geo.  Kirkland,  Jr.,  Judge. 

Action  by  Joe  Ehrlich  against  M.  B.  Stac- 
er,  administratrix.  Demurrer  to  plea  sus- 
tained, and  plea  stricken,  and  defendant 
brings  error.     Affirmed. 

F.  H.  Saffold,  of  Swainsboro,  for  plaintiff 
In  error.  T.  N.  Brown,  of  Swainsboro^  for 
defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  JE3NKINS,  J.,  concur. 


(22  Oa.  App.  95) 

HENDRICKS  v.   TORRENCB.     (No.   O^TT.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

March  15,  1918.) 

(Syllabus  hy  the  Court,) 

CoBTS  ^=»260(4)— DnjLTOBT  Appeai>-Sta.tO- 
TOBT  Damages. 
The  contract  which  formed  the  basis  of 
the  suit  was  plain  and  unambiguous  and  capa- 
ble only  of  the  construction  given  it  by  the 
court.  There  is  therefore  no  merit  in  the  vari- 
ous special  grounds  of  the  motion  for  a  new 
trial,  and  the  verdict  returned  was  demanded. 
The  statutory  damages  of  ten  per  cent.,  for 
bringing  up  the  case  for  delay  are  hereby  award- 
ed against  the  plaintiff  in  error. 

Error  from  City  Court  of  Nashville ;  C.  A, 
Christian,  Judge. 

Action  between  R.  A.  Hendricks  and  B. 
W.  Torrence.  Judgment  for  the  latter,  mo- 
tion for  new  trial  denied,  and  the  former 
brings  error.    Affirmed. 

Hendricks,  Mills  ft  Hendricks,  of  Nash- 
Tille,  for  plaintifP  in  error.  W.  R.  Smith,  of 
Nashville,  for  defendant  In  error. 

WADE,  0.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Qa.  App.  2S) 

BUCHANAN  t.  SATTEBWHITB. 
(No.  9090.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13,  1918.) 

(Syllabus  by  the  Court.) 

1.  Cebtiobabi  ^=>43  —  Issuance  of  Wbtt  — 
Co  STQ    St atxj  te 

Section  5185  of  the  Civil  Code  of  1910  re- 
quires, among  other  things,  that  **before  any 
writ  of  certiorari  shall  issue,  ♦  ♦  ♦  the 
party  applying  for  the  same,  his  agent  or  at- 
torney, ♦  ♦  ♦  shall  ♦  ♦  ♦  produce  a  cer- 
tificate from  the  officer  whose  decision  or  judg- 
ment is  the  subject-matter  of  complaint,  that  all 
[italics  oursl  costs  which  may  have  accrued  on 
the  trial  below  have  been  paid."  Where  such 
certificate  shows  that  all  the  costs  which  ac- 
crued on  the  trial  below  have  been  paid  **except 
three  dollars  allowed  by  the  court  to  the  gar- 
nishee for  cost  of  answering  the  garnishment," 
it  is  obvious  that  the  mandatory  provision  of 
the  Code  that  all  costs  shall  be  naid  before  the 
writ  will  issue  was  not  complied  with,  and 
the  judge  of  the  superior  court  did  not  err  in 
dismissing  the  certiorari  for  this  reason.  See 
Savannah.  Griffin  &  North  Alabama  Railroad  v. 
Shell,  72  Ga.  201 ;  Western  &  Atlantic  R.  Co.  v. 
Carder,  120  Ga.  460,  47  S.  E.  930. 

2.  Appeal  and  Error  <g=»294(l)  —  Garnish- 
ment <s=>l  91— Costs. 

Section  5294  of  the  Civil  Code  of  1910,  pro- 
vides that  "If  the  garnishee  shall  have  to  in- 
cur any  expense  in  making  his  or  her  answer  to 
the  garnishment,  or  in  turning  over  said  person- 
al property,  the  amount  so  incurred  shall  be 
taxed  m  the  bill  of  costs,  under  the  approval  of 
the  court,  and  be  paid  by  the  party  cast  in  the 
suit,  as  other  costs  are  now  paid."  Th^  amount 
incurred  in  answering  the  garnishment  in  the 
present  suit  was  therefore  a  proper  item  of 
costs. 

(a)  The  contention  of  plaintiff  in  error  that 
the  cost  of  answering  the  garnishment  was  not 
proved  in  the  lower  court,  and  therefore  could 
not  be  taxed  as  part  of  the  costs,  cannot  be  con- 
sidered, since  this  complaint  was  made  in  the 
bill  of  exceptions  for  the  first  time,  whereas 
the  sufficiency  of  the  evidence  to  warrant  the 
judgment  of  the  trial  court  as  to  the  cost  allow- 
ed the  garnishee  for  answering  should  have  been 
raised  in  the  petition  for  certiorari.  See  JefPer^ 
son  V.  City  of  Perry,  18  Ga.  App.  690,  90  S.  E. 
36C(1). 

Error  from  Superior  Court,  Muscogee 
County;   G.  H.  Howard,  Judge. 

Action  between  J.  A.  Buchanan  and  B.  M. 
Satterwhite.  Judgment  for  the  latter,  cer- 
tiorari dismissed,  and  the  former  brings  er- 
ror.   Affirmed. 

R.  Terry  and  S.  T.  Plnkston,  both  of  Co- 
lumbus, for  plaintiff  in  error.  Paul  Blanch- 
ard  and  Thomas  H.  Shanks,  both  of  Colum- 
bus, for  defendant  In  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 
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(21  Oa.  App.  822) 

McOLENDON  v.  WARI>-TRUITT  00. 

(No.  9150.) 

(Couii  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(Syllabus  hv  the  Oourt,} 

1.  Witnesses  ®=>144(12)  —  Competency  — 
Transactions  with  Decedent— Statute. 
Under  the  provision  of  the  Code  that: 
**Where  any  suit  is  instituted  or  defended  by  a 
corporation,  the  opposite  party  shall  not  be  ad- 
mitted to  testify  in  his  own  behalf  to  transac- 
tions or  communications  solely  with  a  deceased 
or  insane  officer  or  agent  of  the  corporation" 
(Civ.  Code  1910,  §  5858,  subd.  3)— it  was  not 
error  to  refuse  to  allow  the  defendant  in  an  ac- 
tion by  a  corporation  to  testify  to  transactions 
had  with  a  traveling  salesman,  an  agent  of  the 
corporation,  who  at  the  time  of  the  trial  was 
dead,  relative  to  certain  checks  which  the  de- 
fendant claimed  he  delivered  to  the  agent  in 
part  payment  of  the  indebtedness  sued  on,  even 
though  he  claimed  also  that  the  checks  were  de- 
stroyed by  fire. 

2.   SUFMCIENCY  OF  EVIDENCE. 

The  evidence  supports  the  verdict. 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  the  Ward-Truitt  Company 
against  J.  H.  McClendon.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Meadors  &  Wyatt  and  E.  A.  Jones,  all  of 
La  Grange,  for  plaintiff  in  error.  E.  T. 
Moon,  of  La  Grange,  for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BRO YLES,  P.  J.,  concurs,  HARWELL,  J., 
disqualified. 

(22  Ga.  App.  79) 

JOHNSON  LUMBER  CO.  v.  WEEMS. 
y    (No.  9404.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  14,  1918.) 

(Syllahua  ty  the  Court,) 

1.  Sales  «=»355(1)  —  Action  toe  Price— Is- 
sues, Pboop,  and  Variance. 

The  suit  as  brought  was  for  the  purchase 
price  of  building  materials  bought  by  the  de- 
fendant on  an  open  account.  The  plaintiff's 
proof  showed  that  the  materials  were  sold  not 
to  the  defendant,  but  to  her  contractor,  and 
that,  after  the  sale,  the  defendant  made  an 
oral  promise  to  pay  for  them.  Under  such  cir- 
cumstances the  court  did  not  err  in  excluding, 
on  motion  of  the  defendant,  the  evidence  relat- 
ing to  the  defendant's  promise  to  pay  for  the 
materials,  on  the  ground  that  such  evidence  was 
at  variance  with  and  not  authorized  by  the  al- 
legations of  the  petition. 

2.  Nonsuit. 

The  plaintiff's  evidence  did  not  sustain  the 
material  allegations  of  the  petition,  and  the 
court  did  not  err  in  awarding  a  nonsuit. 

3.  Other  Assignments  of  Error. 

The  rulings  in  the  preceding  notes  being  con- 
trolling in  the  case,  it  is  unnecessary  to  con- 
sider the  assignments  of  error  in  the  exceptions 
pendente  lite  filed  by  the  defendant  in  error  and 
sent  up  as  a  part  of  the  record  in  the  case. 


Error  from  City  C^ourt  of  La  Grange;  E.  T. 
Moon,  Judge. 

Action  by  the  Johnson  Lumber  Company 
against  Mrs.  S.  T.  Weems.  Judgment  of  non- 
suit, and  plaintiff  brings  error.    AflBrmed. 

M.  U.  Mooty,  of  La  Grange,  for  plaintiff  in 
error.  B.  A.  Jones  and  Hatton  Lovejoy, 
both  of  La  Grange,  for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH,  J.,  concurs.  HARWELL, 
J.,  disqualified. 


(22  Ga.  App.  S2) 
MALOOF  V.  GEORGE, 

ABRAHAM  v.  SAME. 

(Nos.  9049,  9050.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  15,  1918.) 

(Syllabus  by  the  Court.) 

1.  Payment  ^=>5  —  Payment  to  Third  Per- 
son BY  Request  of  Creditor. 

These  two  cases  were  tried  together  in  the 
municipal  court  of  Atlanta ;  and,  the  evidence 
and  questions  of  law  being  the  same  in  both 
cases,  they  are  considered  and  determined  as 
one.  The  testimony  adduced  at  the  trial  shows 
substantially  that  in  December,  1915,  two  fac- 
tions of  the  Syrian  colony  in  Atlanta,  Ga.,  en- 
gaged in  a  free-for-all  fignt  or  near-riot,  result- 
ing in  several  indictments  for  assault  with  in- 
tent to  murder.  Two  of  the  principal  partici- 
pants in  the  conflict  were  A.  F.  Maloof  and  H. 
Abraham,  the  latter  reoeiving  a  severe  knife 
wound,  while  the  former  was  indicted  for  as- 
sault with  intent  to  murder,  as  a  result  of  the 
part  he  played  in  the  afifray.  Mike  George  was 
a  noncombatant  or  neutral,  since  he  took  no 
part  in  the  mfil^e;  but  by  reason  of  the  fact 
that  he  was  a  leader,  so  to  speak,  of  the  colony, 
the  sister  and  sister-in-law  oi  Maloof  approach- 
ed him  and  urged  that  he  assume  the  difficult 
role  of  pacificator,  and  deposited  with  him  the 
sum  of  (400  to  be  used  in  the  interest  of  their 
brother,  George  giving  them  his  promissory 
notes  for  the  amount  each  deposited  with  him» 
whereupon  he  reluctantly  interested  himself  in 
an  effort  to  bring  about  a  reconciliation  between 
the  belligerent  clans.  This  money  and  these 
notes  are  the  basis  of  this  litigation.  The  ef- 
forts of  George  as  peacemaker  were  successful, 
since  he  obtained  the  consent  of  the  solicitor 
general  to  accept  a  plea  of  guilty  from  Maloof, 
with  an  agreement  that  the  cases  against  the 
other  combatants  be  nol.  pros'd.  Maloof  was 
fined  $600;  whereupon  his  sister  and  sister-in- 
law  instructed  George  to  apply  the  $400  which 
they  had  deposited  with  him,  and  for  which  the 
notes  sued  upon  were  given,  to  the  payment  of 
their  brothers  fine,  which  instruction  (George 
obeyed,  paying  the  money  into  the  court  Sev- 
eral months  later  suits  were  brought  on  the 
notes,  and  the  jury  returned  verdicts  in  favor  of 
th9  defendant  George.    Held: 

Payment  made  to  a  third  person  bjr  the  re- 
quest or  with  the  consent  of  the  creditor  is  a 
good  defense  to  an  action  for  debt.  30  Enc.  of 
Law  &  Procedure,  p.  1183;  Hurst  v.  Whitly, 
47  Ga.  366.  The  plea  of  payment  in  tlie  instant 
case  is  admitted,  m  the  brief  for  the  plaintiffs^ 
to  be  sufficient  in  law,  and  there  was  ample  evi- 
dence to  support  it. 

2.  Claim  for  Credit— Legality  of  Claim. 

The  contention  of  the  plaintiffs  that  the  de- 
fendant cannot  claim  credit  for  money  paid  out 
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by  him  for  the  suppression  of  a  criminal  prose- 
cution is  without  merit,  in  view  of  the  direct 
and  positive  testimony  that  they  directed  him 
to  pay  the  monev  into  court  to  satisfy  a  fine  im- 
posed against  their  brother,  and  that^  this  in- 
struction was  in  fact  obeyed,  and  the  jury  was 
therefore  authorized  so  to  find. 

Error  from  Superior  CJourt,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Suits  by  Rosa  Maloof  and  by  Annie  Abra- 
ham against  Mike  George.  Judgments  for 
defendant,  petitions  for  certiorari  overruled, 
and  plaintiffs  bring  error.    Affirmed. 

Paul  Etberidge  and  A.  H.  Davis,  both  ot 
Atlanta,  for  plaintiffs  in  error.  Austin,  Boy- 
kin  &  Ta'lbert  and  Hughes  Roberts,  all  of 
Atlanta,  for  defendant  in  error. 

WADE,  C.  J.    The  Judge  of  the  superior 
court  did  not  err  in  overruling  the  certiorari. 
Judgment  affirmed. 

JENKINS  and  LUKE,  JJ^  concur. 

(22  Oa.  App.  27) 

BROWN    V.    POWERS.      (No.    9418.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

March  13,  191&) 

(SyUabus  by  the  CourL) 

TaiAii  ^=»159— Nonsuit— Injuet  to  Anivai« 
—Evidence. 
It  does  not  appear  from  the  testimony  of 
the  plaintiff  himself  that  he  suffered  any  ac* 
tual  loss  from  the  alleged  injuries  to  the  mule 
for  which  recovery  was  sought,  and  under  the 
testimony  of  the  only  person  present  at  the  time 
of  the  injury,  other  than  the  defendant,  and 
under  all  the  circumstances  shown,  the  burden 
resting  upon  the  plaintiff,  to  establish  that  the 
damages  resulted  from  the  conduct  of  the  de- 
fendant, was  not  carried.  The  trial  judge  there- 
fore did  not  err  in  awarding  a  nonsuit. 

Error  from  City  Court  of  SandersvlDe; 
£.  W.  Jordan,  Judge. 

Action  by  J.  T.  Brown  against  Cteorge 
Powers.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Affirmed.' 

Evans  &  E>vans,  of  SandersvlUe,  for  plain- 
tiff In  error.  Rawlings  &  Wood,  of  Sanders- 
vlUe, for  defendant  in  error. 

WADE,  a  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(21  Oa.  App.  812) 

GORDON  V.  ATLANTIC  COAST  LINE  R. 

CO.     (No.  8»75.) 

(Court  of  Appeals  of  Greorgia,  Division  No.  1« 

March  12,  1918.) 

(ByllahuM  hy  ike  Court.) 

RAII.BOADS  ^=>377,  398(3,  4>— Pebbonal  Injtt- 
BT  —  Negligence  —  SuFnciENCT  of  Evi- 

DEITCE. 

Janie  Gordon  sued  the  railroad  company,  al- 
leging that,  when  she  was  walking  beside  its 
traciu  in  a  path  used  by  pedestrians  with  its 
knowledge,  she  was  struck  by  a  train  and  injur- 


ed, and  that  her  injuries  were  due  to  the  defend- 
ant's negligence  "in  running  or  backing  its 
train  at  a  high  and  dangerous  rate  of  speed  of 
15  miles  per  hour,  at  a  point  on  its  tracks  which 
it  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  was  frequented  and  trav- 
ersed by  pedestrians;  in  failing  to  give  petition- 
er warning  of  the  approach  of  said  train,  when 
defendant  company  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  that  petition- 
er was  walking  along  the  pathway  beside  said 
main  line  track;  and  *Mn  failing  to  slacken  the 
speed  of  said  train  when  it  knew,  or  in  the 
exercise  of  ordinary  care  should  have  known, 
that  petitioner  was  not  aware  of  the  approach 
of  said  train."  The  testimony  of  the  plaintiff 
showed  that  the  path  along  the  right  of  way  of 
the  railroad  was  constantly  and  daily  used  by 
pedestrians,  that  there  was  plenty  of  room  be- 
side the  track  for  pedestrians  to  walk,  and  that 
this  pathway  did  not  go  upon  the  tracks,  but 
was  beside  the  track,  and  persons  could,  and 
persons  did.  use  the  path  beside  the  track,  and 
were  safe  from  trains  passing  over  the  track; 
that  at  the  time  she  was  struck  her  mind  was 
absorbed  in  observing  another  train  and  two 
men  riding  on  the  top  of  the  cars;  that  the 
train  was  some  40  or  more  feet  away ;  that  she 
was  struck  by  a  step  of  one  of  the  coaches  of  the 
defendant's  train ;  and  that  she  did  not  ob- 
serve or  hear  the  approach  of  the  train  that 
struck  her.  Heldy  even  if  the  plaintiff  was  a 
licensee  on  the  path  beside  the  defendant's  track, 
the  defendant  was  not  bound  to  anticipate  that 
she  in  a  moment  would  move  from  the  place  of 
safety  to  a  place  where  a  step  of  a  coach  of  the 
passing  train  would  strike  her.  Her  own  tes- 
timony was  such  as  to  be  conclusive  that  from 
no  negligence  upon  the  part  of  the  defendant 
was  she  injured,  but  that  her  injury  was  due 
to  her  own  lack  of  care.  The  court  did  not  err 
in  granting  a  nonsuit. 

Error  from  City  Court  of  Savannahi ;  Davis 
Freeman,  Judge. 

Action  by  Janie  Cordon  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Affirmed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error.  Osborne,  Lawrence  &  Abrahams, 
of  Savannah,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0,  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  13) 
GOODWIN  V.  BICKERS.    (No.  9193.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12;  19ia) 

(Bylldbus  hy  the  Court,) 

1.  Affibuancb    of    Judgment    Ovebbuling 
Cebtiobabi. 

There  was  evidence  to  support  the  ordina- 
ry's judgment  in  refusing  to  order  the  obstruc- 
tions removed  from  the  alleged  private  way;  and 
no  error  of  law  appears. 

(Additiondl  Syllahue  hy  Editorial  Staff.) 

2.  Easements  ^=»61  (9)  —  Pbescbiption  ~  Ob- 
struction OF  Way— BuBDEN  of  Pboof. 

Plaintiff,  in  a  proceeding  to  remove  obstruc- 
tions from  a  private  way  claiming  the  right  to 
the  way  under  Civ.  Code  1910,  |  824,  had  the 
burden  of  showing  the  constant  and  unmterrupt- 
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ed  use  of  the  way  for  eeven  years  or  longer,  and 
that  it  had  been  kept  in  repair  daring  that 
time. 

Error  from  Superior  Court,  Greene  Coun- 
ty ;  J.  B.  Park,  Judge. 

Proceeding  by  Abble  Goodwin  against  D. 
H.  Bickers  to  remoTe  obstructions  from  a 
private  way.  From  a  judgment  of  the  ordi- 
nary refusing  to  remove  the  obstruction,  and 
ftom  the  overruling  of  her  certiorari,  plaln- 
tiil  excepts  and   brings  error.     Affirmed. 

A.  C.  Brown,  of  Jefferson,  and  J.  G.  Faust, 
of  Greensboro,  for  plaintiff  in  error.  Noel 
P.  Park,  of  Greensboro,  for  defendant  in 
error. 

HARWELL,  J.  This  was  a  proceeding  be- 
fore the  ordinary  of  Greene  county,  brought 
by  Miss  Abble  Goodwin  against  D.  H.  Bick- 
ers, to  remove  obstructions  from  a  private 
way  leading  to  the  rear  of  her  lot  in  Greens- 
boro. The  evidence  was  rather  voluminous, 
and  it  would  serve  no  good  purpose  to  attempt 
to  set  it,  out  at  length.  She  claimed  the  right 
to  the  way  under  section  824  of  the  Civil 
Code  of  1910,  alleging  that  it  bad  been  in 
constant  and  uninterrupted  use  for  more 
than  seven  years,  and  that  no  legal  steps  had 
been  taken  to  abolish  it.  She  claimed  a 
prescriptive  right  to  the  way  by  the  uninter- 
rupted use  of  it  by  her  tenant  and  the  tenant 
of  her  predecessor  in  title  for  more  than  seven 
years,  and  by  the  keeping  of  it  in  repair  dur^ 
Ing  that  time.  The  ordinary  refused  to  re- 
move the  obstructions.  She  carried  the  case 
by  certiorari  to  the  superior  court;  the  trial 
Judge  overruled  the  certiorari,  and  she  ex- 
cepts. 

[1,2]  The  burden  was  on  the  plaintiff  tQ 
show  the  constant  and  uninterrupted  use 
of  the  way  for  seven  years  or  longer,  and 
that  it  had  been  kept  in  repair  during  that 
time.  The  evidence  was  conflicting,  and  the 
ordinary,  after  personally  inspecting  the 
premises,  determined  the  issue  against  the 
plaintiff.  It  appears  that  she  can  lay  out 
over  her  own  lot  a  way  to  her  barn,  without 
the  use  of  this  way,  which  is  over  the  prop- 
erty of  others,  and  for  which  no  compensa- 
tion has  been  paid.  The  judge  of  the  su- 
perior court  carefully  reviewed  the  judgment 
of  the  ordinary,  writing  an  opinion  of  some 
length,  and  citing  in  support  of  his  opinion 
the  following  cases:  Forrester  v.  McKaig, 
144  Ga.  702,  87  S.  E.  1060;  Carlton  v.  Sea- 
board Air  Line  Ry.,  143  Ga.  522,  85  S.  E. 
863,  Ann.  Cas.  1917A,  497;  Johnson  v.  Sams, 
136  Ga.  448,  71  S.  B.  891;  Nashville,  Chatta- 
nooga &  St.  Louis  Ry.  v.  Coats,  133  Ga.  820, 
66  S.  E.  1085;  Gardner  v.  Swann,  114  Ga. 
304,  40  S.  E.  271 ;  Chattanooga,  Rome  &  Sou. 
Ry.  Co.  v.  Philpot,  112  Ga.  153,  37  S.  E.  181 ; 
Wade  V.  Johnson,  94  Ga.  349,  21  S.  B.  669; 
Cook  V.  Gammon,  93  Ga.  298,  20  S.  E.  332; 
Cunningham  v.  Elliott,  92  Ga.  159,  18  S.  E. 
865;    Herndon  v.  Strickland,  86  Ga.  323,  12 


S.  E.  642;  Russell  ▼.  Napier,  82  Ga.  770,  9 
S.  E.  746;  Collier  v.  Farr,  81  Ga.  749,  7 
S.  E.  860;  Woolbright  v.  Cureton.  76  Ga. 
107;  Nott  V.  Tinley;  69  Ga.  766;  Chllders  v. 
Holloway,  69  Ga.  758;  Puryear  v.  Clements, 
53  Ga.  232. 

We  have  carefully  gone  through  the  record 
and  the  briefs,  and  we  see  no  reason  to  in- 
terfere; and  the  judgment  overruling  the 
certiorari  is  affirmed. 

BROTLES,  P.  J.,  and  BLOOD  WORTH,  J., 
concur. 


(22  Ga.  App.  27) 

GREEN  V.  TALIAFERRO  et  aL     (No.  9275.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  18, 1918.) 

(Syllabus  by  the  Court.) 

1.  Execution  ^=>21<)— Fobthcomino  Bond- 
Extent  OF  LlABILITT. 

Where  in  a  forthcoming  bond  executed  and 
delivered  in  a  claim  case  it  is  provided  that  the 
principal  and  the  sureties  acknowledge  them- 
selves jointly  and  severally  bound  unto  the  levy- 
ins:  officer,  '*in  the  sum  of  one  hundred  dollars, 
subject  to  the  following  conditions:  If  the  said 
claimant  shall  deliver  the  property  described  in 
the  foregoing  affidavit,  at  the  time  and  place  of 
sale,  then  this  bond  to  b^  void,"  etc. — the  plain- 
tiff in  fi.  fa.,  upon  a  breach  of  the  bond  by  the 
principal,  can  recover  no  more  than  the  amount 
named  in  the  bond,  together  with  interest,  even 
though  the  proof  show  that  the  property  is  of 
greater  value  than  the  sum  named  in  the  bond 
and  of  less  value  than  the  amount  due  on  the  fi. 
fa.  Westbrook  v.  Moore,  59  Ga.  204;  Jones  ▼. 
Fayette  Fertilizer  Co.,  141  Ga.  32,  80  S.  £.  90a 

2.  Grounds  of  New  Trial. 

The  court  did  not  err  in  granting  a  new 
trial. 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  between  W.  S.  Green,  former  sher- 
iff,  for  use,  etc.,  against  S.  D.  Taliaferro  and 
others,  l^'rom  the  granting  of  a  new  trial, 
the  former  brings  error.    Affirmed. 

Boyd  A.  Lovvorn,  of  La  Grange,  and  Hall 
&  Jones,  of  Newman,  for  plaintiff  In  error. 
W.  C.  Wright,  of  Newman,  and  A.  H.  Thomp- 
son, of  La  Grange,  for  defendants  In  error, 

LUKE,  J,    Judgment  affirmed. 

WADE,  G.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  81) 

HEATH  v.   SHACKELFORD  BROS. 

(No.  8970.) 

(Court  of  Appeals  of  Greorgia,  Division  No.  1* 

March  15, 1918.) 

(BylldbuB  by  the  Court.) 

Appeal  awd  Ebrob  <s=»1078(6),  1079~BBrEFa 

—  Waiver  of  Error  —  Grouno  of  Motion 

FOR  New  Trial. 

None  of  the  grounds  of  the  motion  for  a 

new  trial  being  argued  in  the  brief  of  connsel 

for  the  plaintiff  in  error,  they  will  be  treated  as 

abandoned.    The  general  statement  in  the  brief. 
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that  the  plaintiff  in  error  contends  "that  it  was 
error  not  to  grant  a  new  trial  on  each  and  every 
ground  of  the  original  and  amended  motion  for 
a  new  trial,"  is  not  sufficient  to  change  this 
well-established  rule  of  practice. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  D.  A.  B.  Crum,  Judge. 

Action  between  N.  G.  Heath  and  Shackel- 
ford Brothers.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

M.  B.  Cannon,  of  Abbeville,  and  Max  B. 
Land,  of  Cordele,  for  plaintiff  In  error.  Hal 
Lawson,  of  Abbeville,  for  defendant  in  error. 

WADE,  C  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(21  Qa.  App.  820) 

ALFORD  V.  DAVIS  et  al.     (No.  9140.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(Syllabus  hy  the  Court) 

1,  WlIXS  ^=>()8— CONTBACT  TO  LEAVE  LEGAGT 

—Limitations. 
Properly  construed,  the  petition  in  this  case 
set  forth  a  cause  of  action  based  upon  a  breach 
of  a  contract,  made  by  the  decedent,  to  compen- 
sate the  plaintifit,  by  a  legacy  in  her  will,  for 
services  rendered  to  her  in  her  lifetime  by  the 
plaintiff,  aod  not  a  cause  of  action  based  upon 
a  quantum  meruit  for  the  value  of  such  services. 
Under  such  a  construction  the  cause  of  action 
set  forth  was  not  barred  by  the  statute  of  limi- 
tations at  the  time  of  the  bringing  of  the  suit. 
The  cause  of  action  arose  at  the  death  of  the 
decedent.  Banks  v.  Howard,  117  Ga.  94,  43 
S.  E.  438(2,3);  Gordon  v.  Spellman,  145  Ga. 
682,  89  S.  B.  749(6). 

2.  Frauds,  Statute  of  ^=»129(1)— Contbaot 
TO  Devise. 
The  petition,  construed  as  a  whole,  showed 
that  the  contract  was  oral,  but,  as  it  further 
showed  a  full  performance  thereof  on  the  part 
of  the  plaintiff,  which  was  accepted  by  the  oth- 
er party  to  the  contract,  the  contract  did  not 
fall  witiiin  the  statute  of  frauds.  C^vil  Code 
1910.  §  3223  (2,  3). 

8.  Contracts  <@=»346(12)  —  Pleading  a==>206 

(1),   208-WiLLs   «S=»68— "Special   Demub- 

ber"  —  Sufficiency  —  Demurbeb  —  Fobm 

OF  Action. 

The   petition   set  forth   a  cause  of  action, 

and  was  not  subject  to  general  demurrer. 

(a)  The  petition  as  a  whole  showing  that  the 
alleged  contract  set  up  in  paragraph  3  thereof 
was  oral,  this  paragraph  was  not  subject  to  the 
special  demurrer,  which  set  up  that  the  defend- 
ants were  entitled  to  know  whether  the  contract 
VitiS  in  writing,  and,  if  so,  to  have  a  copy  there- 
of attached  to  the  petition.  That  part  of  the 
special  demurrer  to  this  paragraph  which  set 
up  that  it  **i8  vague  and  indefinite  and  sets  forth 
no  sufficient  facts  to  make  it  a  pak  of  a  cause 
of  action  as  against  these  defendants"  is  itself 
too  *'vague  and  indefinite"  to  be  considered.  A 
demurrer,  "being  a  critic,  must  itself  be  free 
from  imperfection."  This  is  particularly  true 
of  a  special  demurrer,  as  its  office  is  to  point 
out  clearly  and  specifically  the  alleged  imper- 
fection in  the  pleading  attacked  by  it.  It  "must 
lay  its  finger,  as  it  were,  upon  the  very  point" 

(b)  Paragraph  4  of  the  petition  was  not  sub- 
ject to  the  special  demurrer  interposed. 

(c)  In  a  suit  for  damages  for  the  breach  of 
an  express  contract,  the  plaintiff  cannot  recover 
upon  a  quantum  meruit.    Moore  v.  Smith,  121 


f  Ga.  479,  49  S.  E.  601.  Under  this  ruling,  para- 
graph 6  of  the  petition,  which  set  forth  what 
the  services  rendered  by  the  plaintiff  to  the 
deceased  were  reasonably  wortn,  was  subject 
to  the  special  demurrer,  which  set  up,  in  sub- 
stance, that  the  allegations  of  this  paragraph 
were  not  germane  to  the  plaintiff's  cause  of  ac- 
tion, which  was  based  upon  the  breach  of  an 
express  contract,  and  that  the  plaintiff  was  not 
entitled  to  recover  upon  a  quantum  meruit. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special 
Demurrer.] 

4.  Pleading  ^=:»224  ^-  Special  Demttbreb  — 
Dismissal. 
From  the  foregoing  rulings  it  follows  that 
the  court  properly  sustained  the  special  demur- 
rer as  to  the  sixth  paragraph  of  the  petition, 
but  erred  in  sustaining  the  general  demurrers 
and  the  remaining  grounds  of  special  demurrer, 
and  in  dismissing  the  case.  While  the  special 
demurrer  as  to  that  paragraph  was  properly 
sustained,  that  paragraixh  was  not  of  such  vital 
importance  as  to  render  the  striking  of  the  same 
destructive  of  the  plaintiff's  cause  of  action, 
and  the  suit  should  not  have  bebn  dismissed. 
The  judgment  is  accordingly  reversed,  with  di- 
rection that  the  case  be  reinstated,  that  para- 
graph 6  of  the  petition  be  stricken,  and  that 
the  remaining  grounds  of  demurrer,  both  gen- 
eral and  special,  be  overruled. 

Error  from  Superior  Court,  Upson  County ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  M.  T.  Alford  against  J.  R  Davis 
and  others,  executors.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed, 
with  direction. 

W.  T.  Allen,  of  Thomaston,  and  Little, 
Powell,  Smith  &  Goldstein,  of  Atlanta,  for 
plaintiff  in  error.  R.  B.  Blackburn,  of  At- 
lanta, Redding  &  Lester,  of  Barnesville,  and 
Jas.  R«  Davis,  of  Thomaston,  for  defendants 
in  error. 

BROYLES,  P.  J.  Judgment  reversed,  with 
direction. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Ga.  App.  7) 

ROBERTS  V.  CONVERSE.    (No.  916S.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(Syllabus  by  the  Court.) 

1.  UsLRY  <£=>113  —  Action  —  Burden  of 
Pboof. 
This  was  a  suit  upon  10  promissory  notes. 
The  defendant  admitted  a  prima  facie  case  in 
the  plaintiff,  and  assumed  the  burden  of  proof. 
He,  however,  set  up  in  his  answer,  as  an  amrma- 
tive  defense,  that  each  and  all  of  the  notes  were 
infected  with  usury,  and  set  forth  in  lengthy 
detail  the  facts  which  he  alleged  showed  the 
usury.  Substantially  the  questions  presented 
to  the  jury  were  whether  the  original  amount, 
of  the  indebtedness  was  $450,  and  whether  the 
defendant  was  charged  12  per  cent,  interest  on 
that  amount — the  principal  and  interest  being 
added  together  and  divided  into  16  installments 
— or  whether  there  was  other  indebtedness  due 
by  the  defendant  to  the  plaintiff's  testate,  which, 
added  to  the  $450,  made  the  real  consideration 
of  the  notes  sued  on.  The  burden  was  upon  the 
defendant  to  sustain  his  plea  of  usury,  and  the 
evidence  which  he  presented  upon  this  subject. 
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while  authorizing  a  finding  upon  this  issue  in 
his  favor,  did  not  demand  it.  The  jury's  finding, 
in  effect,  that  he  had  not  carried  thia  burden, 
was  authorized  by  the  evidence. 

2.  Ria^sAL  OF  Requested  Instructions. 

Under  the  facts  of  the  case,  the  court  did 
not  err  in  refusing  to  give  the  requested  instruc- 
tions, as  complained  of  in  the  nrst  ground  of 
the  amendment  to  the  motion  for  a  new  trial. 

3.  Charge  on  Usury. 

All  of  the  remaining  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  virtually 
raise,  in  various  ways,  the  same  question,  viz. 
whether  the  court  correctly  charged  the  law  of 
usury  and  properly  instructed  the  jury  as  to 
its  applicability  to  the  facts  of  the  case.  In  this 
respect  the  charge  was  correct,  clear,  and  sufii- 
ciently  full,  and  no  omission  or  language  com- 
plained of  was  erroneous  when  considered  in  the 
light  of  the  charge  as  a  whole. 

4.  Overruling  of  Motion  for  New  Trial. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Eirror  from  Superior  Court,  Lowndes  Coun- 
ty ;   W.  E.  Thomas,  Judge. 

Action  by  Emma  Converse,  administratrix, 
against  B.  C.  Roberts.  Judgment  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendant brings  error.    Affirmed. 

J.  P.  Knight,  of  Nashville,  and  Dan  R. 
Bruce,  of  Valdosta,  for  plaintiff  in  error.  E. 
P.  S.  Denmark,  of  Valdosta,  for  defendant  in 
error. 

BROYLES,  P,  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(21  Ga.  App.  809) 

BATTLE  ▼.  LIVINGSTON.     (No.   8944.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

March  12,  1918.) 

f Syllabus  by  the  Court,) 

Exchange  of  Property  «5=»11,  12  —  Rescis- 
sion—Breach OF  Warranty. 
The  right  to  rescind  a  horse  swap  exists 
only  by  virtue  of  such  special  terms  of  the  con- 
tract of  sale  as  may  so  authorize,  or,  in  the 
absence  of  any  such  agreement,  by  reason  of 
knowingly  false  and  fraudulent  misrepresenta- 
tion of  existing  facts,  made  to  the  complaining 
party,  whereby  he  was  induced  to  act  to  his  in- 
jury. A  mere  breach  of  an  express  warranty 
which  was  the  controlling  inducement  to  trade, 
unaccompanied  by  any  such  fraudulent  misrep- 
resentation of  fact,  will  not  afford  ground  for 
the  avoidance  of  such  a  contract.  Stovall  & 
Strickland  v.  McBrayer,  20  Ga.  App.  93,  92 
S.  E.  543;  Barnett  v.  Speir,  93  Ga.  762,  21 
S.  E.  168;  Newman  v.  Claflin  Co.,  107  Ga. 
89,  32  S.  B.  943;  Johnson  v.  Harley,  121  Ga. 
83,  48  S.  E.  685. 

Error  from  City  Court  of  Albany;  Clay- 
ton Jones,  Judge. 

Action  by  C.  W.  Livingston  against  Ran- 
dolph Battle.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Plaintiff  in  the  court  below  testified  that 
at  the  time  of  the  swap  he  turned  to  Ran- 
dolph Battle  and  said: 


r  "  'Randolph,  how  about  it?  Do  you  guarantee 
this  horse  to  be  sound?  If  you  don*t,  I  will 
not  trade.'  Randolph  replied  that  he  guaranteed 
him  to^  be  as  sound  as  a  dollar.  *1  then  told 
Melt  to  take  the  horse  out.'  *' 

Plaintiff  further  testified: 

"I  do  not  know  where  Randolph  got  this 
horse  from  nor  how  long  he  had  had  him,  but  I 
do  know  that  he  guaranteed  the  horse  to  be 
sound,  and  I  wouldn't  have  traded  if  he  hadn't 
done  it  Randolph  did  say  at  first  that  he  would 
trade  just  as  the  horses  stood,  but  I  knew  him, 
and  I  wouldn't  trade  with  him  iess  he  would 
agree  to  guarantee  the  horse  to  be  sound." 

There  was  no  evidence  in  the  case  going  to 
show  any  knowledge  on  the  part  of  the  seller 
that  the  horse  was  unsound  at  the  time  the 
sale  was  consummated. 

Peacock  &  Gardner,  of  Albany,  for  plain- 
tiff lii  error.  Thos.  H.  Milner,  of  Albany, 
for  defendant  in  error. 

JENKINS,  J.     Judgment  reversed. 

WADE,  G.  J.,  and  LUKE,  J.,  concur. 


(22  Ga.  App.  51) 
SEAT  V.  McGEAKIN.     (No.  9052.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  14.  1918.) 

(Syllabus  by  the  Court) 

Dismissal  of  Cebtiorabi. 

There  were  no  sufficient  assignments  of  er- 
ror in  the  petition  for  certiorari,  and  the  judge 
of  the  superior  court  did  not  err  in 'dismissing 
the  same. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  between  Mrs.  George  W.  Seay  and 
R.  B.  McGeakin.  Judgment  for  the  latter, 
petition  for  certiorari  dismissed,  and  the  for- 
mer brings  error.    Afiirmed. 

Nalley  &  Scott  and  Albert  Kemper,  all  of 
Atlanta,  for  plaintiff  in  error.  Burress  & 
Dillard,  of  Atlanta,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WAlDB,  a  J.,  and  JENKINS,  J^  concur. 

(22  Ga.  App.  15) 

PORTER  V.   BIPROVED   ORDER   OP   SA- 
MARITANS, ETC.    (No.  9325.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(BylUibus  by  the  Court,) 

Affirmance  of  Judgment. 

From  .the  record  in  the  instant  case  this 
court  is  unable  to  say  that  any  error  was  com- 
mitted by  the  trial  court  The  judgment  must 
therefore  be  affirmed. 

Error  from  Superior  Ck>urt,  Clarke  County; 
A.  J.  Cobb,  Judge. 

Action  between  Americus  Porter  and  the 
Improved  Order  of  Samaritans,  eta     Judg- 
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ment  for  the  latter,  and  the  former  brings 
error.    Affirmed. 

J.  Thomas  Heard,  of  Athens,  for  plaintiff 
In  error. 

HARWELXi,  J.    Affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concnr. 

(22  Qa.  App.  16) 

AKIN  V.  CAMP.    (No.  8930.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  13.  1918.) 

(Syllabus  by  the  Court.) 

OVKRBTILING   OF  MOTION  FOB  NEW  TRIAI* 

Akin  as  landlord  and  Camp  as  cropper  un- 
dertook to  make  a  crop  beginning  on  January 
Ist.  In  the  following  June,  a  disagreement  re- 
sulted in  Camp's  surrendering  the  crop.  Akin, 
in  writing,  agreed  to  pay  him  for  his  services 
$100  in  November  and  to  discharge  him  from  all 
claims.  Aiken  defaulted  in  the  payment  of  the 
$100,  and  Camp  foreclosed  a  laborer's  lien  on 
the  crop.  The  lury  found  in  favor  of  the  plain- 
tiff, ana  the  defendant  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  is  now  excepted 
to  by  the  defendant.  The  charge  of  the  court 
was  full,  fair,  and  submitted  the  contentions  of 
the  parties;  the  evidence  of  the  defendant  au- 
thorized, if  it  did  not  demand,  a  verdict  in  fa- 
Tor  of  the  plaintiff.  The  court  did  not  err  in 
overruling  tne  motion  for  a  new  trial. 

Error  from  Sui)erlor  Court,  Oconee  County; 
A.  J.  Cobb,  Judge. 

Action  by  J.  B.  Camp  against  L.  H.  Akin. 
Judgment  for  plaintiff,  and  motion  for  new 
trial  overruled,  and  defendant  brings  error. 
Affirmed. 

O.  J.  Tolnas,  of  Athens,  for  plaintiff  in  er- 
ror. R.  R.  Burger,  of  WatkinsviUe,  and  W. 
M.  Smith,  of  Athens,  for  defendant  in  error. 

LUKE,  J.    Jiudgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


testimony  was  relevant  as  a  part  of  the  history 
of  the  transaction  showing  titie  in  the  claimant, 
and  was  not  to  be  rejected  as  tending  to  show 
title  in  a  stranger  to  the  record.  Tuttle  v.  Ex- 
change Bank,  90  Ga.  653,  16  S.  B.  955;  Carter 
V.  Brown,  4  Ga.  App.  238,  61  S.  E.  142. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Execution  proceeding  between  A  B.  John- 
son and  Red  wine  Brothers,  with  claim. 
Judgment  for  Redwlne  Brothers,  and  John- 
son brings  error.    Reversed. 

W.  B.  HoUlngsworth,  of  Fayettevllle,  for 
plaintiff  in  error.  J.  W.  Culpepper,  of  Fay- 
ettevllle, for  defendant  In  error. 

JENKINS,  J.    Judgment  reversed* 
WADE,  a  J.,  and  LUKE,  J.,  concur. 


(21  Oa.  App.  811) 

JOHNSON  V.  REDWINE  BROS.  (No.  8958.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  1918.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebrob  ^=9222— Appboval  of 
Gbounds  of  Motion  fob  New  TsiAii— Ob- 
jections—Re  view  . 

This  court  is  without  authority  to  enter- 
tain an  objection  to  the  sufficiency  of  the  ap- 
proval of  the  grounds  of  the  amendment  to  a 
motion  for  a  new  trial,  when  it  does  not  appear 
that  such  objection  was  raised  and  insisted 
upon  before  the  trial  judge  at  the  time  the  mo- 
tion was  entertained  by  him.  Laws  1911,  p. 
150,  §  3. 

2.  Execution  ^=»194(2V— Claim— Evidence. 

On  the  trial  of  a  claim  interposed  to  a  levy 
on  certain  cotton,  it  was  error  to  reject  evidence 
offered  for  the  purpose  of  showing  that  the 
defendant  in  ti.  fa.,  in  selling  the  cotton  to  the 
claimant,  was  acting  solely  as  the  delegated 
agent  of  his  landlord,  in  whom  title  lay.     Such 


(22  Ga.  App.  96) 
LONGLEY  V.  JOHNSON.     (No.  9433.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  15,  1918.) 

(Syllabus  by  the  Court.) 

1.  Principal  and    Subett   <^=>125,    126<3)— 
Notice  to  Cbeditob  to  Sue— DiscnAROE. 

A  parol  notice  or  request  to  the  cre<litor, 
by  a  surety  upon  a  promissory  note,  to  bring 
suit,  will  not  operate  as  a  compliance  with  tho 
statute  (Civil  Code  1910,  §  3540),  which  au- 
thorizes a  surety,  at  any  time  after  the  debt 
is  due,  to  give  notice  in  writing  to  the  creditor 
to  proceed  to  collect  the  debt  out  of  the  prin- 
cipal, or  of  itself  have  the  effect  to  discharge 
the  surety.  See  Johnson  v.  Longley,  142  Ga. 
814,  83  S.  E.  952. 

(a)  If,  however,  the  surety  is  assured  by  tho 
holder  of  the  note  that  suit  will  be  brought  to 
the  next"  term  of  the  court,  and  because  of  such 
assurance  be  foregoes  means  of  indemnil^  and 
protection,  and  such  suit  is '  not  brought,  he 
will  be  discharged  to  the  extent  of  the  resulting 
loss. 

2.  BiLi^  AND  Notes  ^=9537(1)  —  Directed 
Verdict  fob  Plaintiff. 

The  defendant  having  admitted  a  prima 
facie  case,  and  the  evidence  in  his  behalf  not 
having  the  legal  effect  of  sustaining  a  defense 
to  the  note  sued  on,  the  court  did  not  err  in 
directing  a  verdict  for  the  plaintiff. 

3.  Assignments  of  Ebbob. 

The  assi^ments  of  error  as  to  the  admis- 
sibility of  evidence  are  without  merit  Sec  Pol- 
hiU  V.  Postal  Telegraph  Co.,  16  Ga.  App.  601, 
85  S.  E.  936  (3). 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  by  J.  E.  Johnson,  receiver,  against 
J.  A.  Longley.  Judgment  for  plaintifif  upon 
a  directed  verdict,  and  defendant  brings  er- 
ror.   Affirmed. 

Maddox,  McCamy  &  Shumate  and  J.  A. 
Longley,  all  of  Dalton,  for  plaintiff  In  error. 
C.  N.  King,  of  Chatsworth,  and  W.  B.  Mann, 
of  Dalton,  for  defendant  in  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 
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(22  Oa.  App.  66) 

ROBINSON  V.  J.  T.  BOTHWEMj  GRO- 
CERY CO.    (No.  9230.) 

(Court  of  Appeals  of  Georgia,  Division  NOb  !• 

March  14,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Chattel  Mortgages  ^=>271  — Bill  of 
Sale  to  Secure  Debt— Foreclosure— Va- 
EiANCB— Amount. 

A  bill  of  sale  of  personalty  to  secure  a  debt, 
where  the  principal  sum  does  not  exceed  $100, 
may  be  foreclosed  in  the  same  manner  as  mort- 
gages on  personal  property  are  foreclosed,  and 
the  mortgagor  may  defend  in  the  same  manner 
as  is  now  provided  by  law  as  to  defenses  to 
foreclosures  of  mortgages.  Civil  Code  1910,  §§ 
3298,  3299. 

(a)  Where  there  is  a  variance  between  the 
amount  stated  in  the  bill  of  sale  and  the  amount 
stated  in  the  affidavit  of  foreclosure,  the  fore- 
closure is  not  void  for  this  reason.  If  the 
amount  claimed  in  the  affidavit  be  too  large,  the 
defendant  or  an  opposing  creditor  can  contest 
the  amount  and  have  it  reduced.  Vance  &  Kir- 
by  V.  Roberts  et  al.,  86  Ga.  457,  12  S.  E. 
6o3  (4). 

2.  Justices  of  the  Peace  ^=>205(G)— Oeti- 

ORARI— U NTRAVERSED    ANSWER— RULING. 

The  answer  of  the  magistrate  trying  the 
case  from  whose  court  the  cause  was  certio- 
raried  did  not  admit  to  the  truth  of  the  petition 
for  certiorari,  and  the  judge  of  the  superior 
court,  being  bound  bv  the  un traversed  answer, 
did  not  err  in  overruling  the  certiorari 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  between  Ilatti^e  Robinson  and  the 
J.  T.  Bothwell  Grocery  Company.  Judgment 
for  the  latter  before  a  magistrate,  petition 
for  certiorari  denied  by  the  superior  court, 
and  the  former  brings  error.     Affirmed. 

Isaac  S.  Peebles,  Jr.*,  of  Augusta,  for  plain- 
tiff in  error.  OswcU  R.  Eve  and  Alexander 
&  Lee,  all  of  Augusta,  for  defendant  in  er- 
ror. 

LUKE,   J.     Judgment   affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(22  Qa.  App.  93) 

SCRUGGS  V.  MOREL.    (No.  9133.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1, 

March  15,  1918.) 

(Syllabus  by  the  Court,) 

1.  Executors  and  Administrators  ^=>181— 
Widow's  Support— I'itle  to  Property. 

The  title  to  the  property  not  being  vested 
in  the  decedent  at  the  time  of  his  death,  it 
could  not  be  set  aside  as  a  year's  support  for 
his  widow  and  minor  children. 

2.  Admission    of    Evidence  —  Motion    fob 
New  Tbiai«. 

There  was  no  reversible  error  in  admitting 
the  evidence  objected  to ;  nor  is  there  any  merit 
in  the  remaining  special  grounds  of  the  motion 
for  a  new  triaL 

E>rror  from  Superior  Court,  Effingham 
County ;  W.  W.  iSheppard,  Judge. 

Action  between  Anna  Scruggs  and  J. 
E.  J.  M&reL  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 


Don  H.  dark,  of  Savannah,  for  plaintiff 
in  error.  Gignilllat  &  GigniUiat,  of  Savan^ 
nah,  for  defendant  in  error. 

WADB^  0.  J,     Judgment  affirmed. 
JENKINS  and  LUKE,  JJ.,  concur. 


(ZL  Qa.  App.  810) 

SAPPINGTON  V.  RIMES.     (No.  894^) 

((l!ourt  of  Appeals  of  Georgia,  Division  No.  1* 

March  12,  19ia) 

(SyllahuM  by  the  Court,) 

1.  Trover  and  Conversion  ^:s»3,  9   (1,  3), 
40(5)--EviDENCE— Demand  and  Refusal. 

In  a  trover  suit  the  plaintiff  must  show  a 
conversion  on  the  part  oi  the  defendant.  Re- 
fusal to  surrender  tbe  property  un  demand  does 
not  constitute  conversion,  but  is  evidence  there- 
of. While  such  a  demand  and  refusal  is  neces- 
sary to  the  maintenance  of  an  action  in  trover, 
where  the  property  came  into  the  defendant's 
hands  lawfully,  unless  it  otherwise  affirmatively 
appears  that  there  was  au  actual  conversion 
prior  to  the  bringing  of  the  suit  (Baston  v. 
Rabun,  115  Ga.  378,  41  S.  E.  5«S),  it  is  the 
rule,  ordinarily,  that  no  such  demand  and  re- 
fusal need  be  shown  for  the  purpose  of  prov- 
ing conversion,  where  the  defendant  is  in  pos- 
session of  the  property  when  the  action  is 
brought  (Civ.  Code  1910,  §  4483).  The  fact 
that  possession  of  stolen  property,  unlaw^ful  as 
against  the  true  owner,  may  have  been  acquired 
in  good  faith  will  not  prevent  such  possession 
from  operating  as  a  conversion  against  such 
true  owner  (Miller  v.  Wilson,  98  Ga.  567,  569, 
25  S.  E.  578,  58  Am.  St.  Rep.  319;  Liptrot 
V.  Holmes,  1  Ga.  381,  391) ;  and  thus  in  a  suit 
in  trover,  where  the  plaintiff  elects  to  take  a 
money  verdict,  he  is  privileged  to  recover  the 
highest  proven  value  between  the  date  of  such 
conversion  and  the  date  of  trial;  and,  even 
though  there  be  no  demand  and  refusal,  the 
plaintiff  is  not  limited  to  the  highest  proven 
value  between  the  time  when  the  suit  waa 
brought  and  the  date  of  the  trial. 

2.  Trover   and    Conversion   ^=^49— Monet 
Recovert—Amount— Fluctuating    Value. 

Where,  in  an  action  in  trover,  the  plaintiff 
chooses  as  his  form  of  recovery  the  highest  prov- 
en value  of  the  property  between  the  time  of 
conversion  and  the  date  of  the  trial,  the  amount 
of  the  recovery  is  limited  to  the  value  laid  in 
the  declaration. 

3.  Statements  as  of  Party's  Own  Knowl- 
edge. 

So  far  as  appears  from  the  record,  the  state- 
ments of  the  plaintiff  complained  of  in  the  third 
and  fourth  grounds  of  the  amendment  to  the 
motion  for  a  new  trial,  made  by  him  while  a 
witness  in  his  own  behalf,  were  statements  of 
fact  within  the  knowledge  of  the  plaintiff,  and 
the  court  did  not,  for  any  reason  assigned,  err 
in  admitting  them  in  evidence. 

4.  Appeal  and  Error  €=>928(1)— Trial  ^=» 
252(20)— In  STRUCTioN. 

It  was  error  for  the  court  to  instruct  the 
jury  that  "the  plaintiff  has  elected  to  take  a 
money  verdict  in  this  case,  and,  •  •  ♦  if 
vou  find  that  he  is  entitled  to  recover,  yon  will 
be  authorized  to  find  the  highest  proved  value 
of  the  property" ;  the  highest  proved  value  hav- 
ing reference  to  a  time  prior  to  the  conversion, 
without  any  proof  of  the  continuance  of  such 
value  subsequent  thereto  (Klassing  v.  Pavlovskiy 
134  Ga.  815,  68  S.  E.  614),  and  the  evidence 
submitted  as  to  value  between  the  date  of  con- 
version and  the  trial  not  being  such  aa  would 
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demand  a  finding  equal  In  amotmt  to  the  ver- 
dict rendered  (Johnson  y.  Stevens,  19  Ga.  App. 
192,  91  S.  E.  220;  Lott  v.  Banks,  94  S.  B. 
323,  324).  It  does  not  appear  that  the  court 
instructed  the  jury  that  the  highest  proved 
value  recoverable  by  the  plaintiff  was  that  be- 
tween the  time  of  conversion  and  the  date  of 
the  trial,  and  "where  the  entire  charge  is  not 
sent  up  in  the  hill  of  exceptions  or  in  the  rec- 
ord, and  the  portion  of  the  charge  excepted  to 
is  error,  without  qualification,  and  when  the 
judge  wno  tried  the  case  makes  no  statement  in 
his  certificate  which  shows  that  it  was  qualified 
by  other  parts  of  the  charge,  this  court  will 
presume  that  there  was  no  qualification."  Cen- 
tral Railroad  v.  Senn,  73  Ga.  705. 

EIrror  from  City  Court  of  2Sebulon;  B.  F. 
IXipree,  Judge. 

Trover  suit  between  J.  A.  Sappington  and 
T.  T.  Rimes.  Judgment  for  the  latter,  mo- 
tion for  new  trial  overruled,  and  the  former 
brings  error.    Reversed. 

Redding  &  Lester,  of  Barnesville,  for  plain- 
tiff in  error.  Jas.  M.  Smith,  of  Barnesville, 
for  defendant  in  error. 

JEINKINS,  J.    Judgment  reversed. 

WABB,  C.  J.,  and  LTTKB,  J.,  concur. 


(22  Qa.  App.  83) 

WILSON  V.  BUSH.     (No.  9054.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  15,  1918.) 

fSyUabiu  ly  ihe  Court.) 

1.  comfbomise  and  settlement  ^=»17(1)  — 
Contracts  ^=»94(4)  —  Validity  of  (Con- 
tract —  Misrepresentation   as  to  Con- 

TENTa 

While  an  illiterate  person  is  not  bound  by 
the  terms  of  an  instrument  which  he  ignorantly 
signed  under  an  erroneous  belief  as  to  its  char- 
acter and  contents,  where  he  was  induced  to  do 
so  by  reason  of  the  misrepresentations  of  the 
opposite  party,  whose  good  faith  he  had  no  rea- 
sonable ground  to  suspect  (Grimsley  v.  Single- 
tary,  133  Ga.  56,  65  S.  E.  92,  134  Am.  St  Rep. 
196),  still,  where  such  a  person  who  is  able  to 
contract,  enters  into  an  accounting  with  anoth- 
er, and  voluntarily  signs  a  promissory  note  in 
settlement,  the  true  purport  and  terms  of  which 
instrument  he  fully  understands,  he,  like  other 
persons,  is  ordinarily  bound  thereby,  and  will 
not,  in  the  absence  of  fraud  or  mistake,  be  heard 
to  set  up,  as  a  defense  to  an  action  on  the  note, 
the  mere  fact  that,  under  the  accounting  where- 
in it  was  inven  in  settlement,  he  failed  to  re- 
ceive certain  credits  to  which  he  was  entitled, 
and  that  certain  elements  of  indebtedness  in- 
cluded therein  were  unjust 

2.  Pleading  ^=9250  —  Amendment  of  Peti- 
tion—Increasing  Amount  of  Claim. 

There  is  nothing  in  our  rules  of  pleading 
which  would  prevent  the  plaintiff  in  a  suit  on 
a  note  from  amending  an  erroneous  statement 
in  the  petition  by  increasing  the  amount  of  the 
claim  made  on  the  note;  the  amount  of  the 
demand  as  amended  being  still  within  the 
amount  called  for  by  the  note  sued  on,  as  shown 
by  the  attached  copy  thereof. 

8.  Bills  and  Notes  ^=s>534— Provision  fob 
Attornet*s  Fees— Amount  of  Recovery. 
A  note  given  for  a  stated  sum  as  principal, 
to  bear  interest  after  maturity,  and  provicUng 
for  the  payment  of  10  per  cent  as  attorney's 
fees  "on  amount  of  said  debt,"  authorizes  a  re- 


covery of  such  fees  on  the  amount  of  both  the 
principal  and  the  interest  of  the  obligation. 
Everett  v.  Ingram,  142  Ga.  145,  82  S.  E.  562. 

BJrror  from  Superior  Conrt,  MUler  County ; 
W.  O.  Worrlll,  Judge. 

Action  by  J.  <S.  Bush  against  J.  M.  Wilson. 
Demurrer  to  plea  sustained,  and  defendant 
brings  error.    Affirmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  In  er- 
ror. Blllie  B.  Bush,  of  Tucson,  Ariz.,  for  de- 
fendant in  error. 

JENKINS,  J.  [11  1.  The  trial  Judge  sus- 
tained a  demurrer  to  the  plea  by  which  the 
defendant  sought  to  go  behind  the  settle- 
ment deliberately  made  between  the  parties 
to  the  suit,  and  closed  up  by  the  execution  of 
the  obligation  sued  on.  This  the  defendant 
could  not  do,  without  setting  up  fraud  or 
mistake;  and  in  our  opinion  the  plea  fails 
to  show  either.  It  merely  undertakes  to 
show  that  he  was  entitled  to  certain  pay- 
ments not  allowed  in  the  settlement,  and  that 
some  of  the  charges  included  therein  were 
unjust.  It  does  not  show  that  in  the  settle- 
ment the  payee  of  the  note  employed  any 
deceptive  means  or  deceitful  practice  by 
which  the  defendant  was  misled;  it  does 
not  appear  that  any  artifice  was  resorted  to, 
or  that  any  emergency  existed  whereby  the 
maker  of  the  note  was  drawn  into  making  the 
settlement,  so  as  to  deprive  him  of  a  full  and 
fair  opportunity  of  informing  himself  as  to 
the  elements  of  the  transactions  entering  in- 
to and  forming  the  basis  of  the  note,  before 
signing  it 

Averring  that  the  note  does  not  represent 
the  amount  which  on  a  true  and  correct  ac- 
counting would  have  been  arrived  at,  the 
defendant  relies  upon  the  fact  that  the  plain- 
tiff, in  whom  he  imposed  great  confidence  and 
with  whom  he  had  dealt  for  a  long  number 
of  years,  promised  to  revise  the  instrument 
and  correct  any  error  which  it  might  subse- 
quently develop  existed  therein.  In  the  set- 
tlement made,  the  defendant  dealt  with  the 
plaintiff  as  the  opposite  party  to  the  transac- 
tion. No  relationship  of  trust  arises  by  rea- 
son of  the  fact  that  he  had  so  dealt  with  him 
for  a  long  number  of  years,  and  that  the  de- 
fendant believed  in  his  integrity,  nor  In  the 
fact  that  he  was  a  second  blood  cousin  to  the 
defendant  Crawford  v.  Crawford,  134  Ga. 
n4,  67  S.  a  673,  28  L.  R.  A.  (N.  8.)  353,  19 
Ann.  Cas.  932.  And  where  one  deliberately 
signs  a  promissory  note  In  a  stated  sum,  be* 
lieving  the  amount  named  In  the  obligation  to 
be  erroneous,  but  relies  upon  the  promise  of 
the  other  party  to  the  contract  that  it  would 
be  revised  so  as  to  correct  errors,  the  maker, 
even  though  illiterate,  will  not  be  heard  to 
contradict  the  written  instrument  by  setting 
up  such  parol  understanding  in  opposition 
thereto.  The  terms  of  the  writing  cannot  be 
defeated  upon  the  ground  of  mistake  made 
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at  the  time  the  Instrament  was  execated, 
when  it  thus  appears  that  it  was  not  even 
the  intention  of  the  signer  that  the  settle- 
ment was  to  be  accurate  and  final,  but  that 
under  an  oral  agreement  the  terms  of  the 
instrument  were  to  be  varied  and  revised  ac- 
cording to  the  true  state  of  facts  as  might 
thereafter  appear.  Dyar  v.  Walton,  Whann 
&  C6..  79  Ga.  466,  7  9.  E.  220- 

[2,  3]  Under  the  rules  of  pleading  obtain- 
ing in  this  state,  all  suits  in  the  superior 
court  shall  be  by  petition,  which  shall  plain- 
ly, fully,  and  distinctly  set  forth  the  ground 
of  complaint  and  the  demand.  Civil  Code 
1910,  §  5538.  Another  section  of  the  Code 
provides  that,  where  a  written  obligation  to 
pay  constitutes  the  basis  of  the  cause  of  ac- 
tion, such  writing  shall  be  incorporated  in 
or  attached  to  the  petition.  Civil  Code  1910, 
§  6541.  A  general  rule  of  pleading  in  suits 
of  this  sort  is  laid  down  in  8  C.  J.  p.  863,  as 
follows: 

"The  amount  claimed  to  be  due  from  the  ad- 
verse party  must  appear  by  direct  averment,  or 
by  implication,  in  the  body  of  the  pleading, 
or  in  the  prayer  or  demand  for  judgment,  and 
with  reasonable  certainty.  This  is  also  true 
where  a  short  form  of  complaint  is  used,  setting 
out  a  copy  of  the  instrument." 

This  rule  would  not,  however,  seem  to  ob- 
tain under  the  decisions  of  this  Jurisdiction, 
where  it  appears  to  be  true  that  if  suit  is 
brought  on  a  note,  and  a  copy  of  which  Is 
attached,  but  the  petition  itself  fails  to  state 
the  amount  claimed  to  be  due  on  the  obliga- 
tion, the  purport  ^nd  intent  of  the  suit  «hould 
nevertheless  be  taken  to  set  up  as  Its  de- 
mand the  full  amount  indicated  by  the  ob- 
ligation ;  and,  even  if  the  failure  of  the  pe- 
tition to  set  forth  within  itself  the  amount 
actually  sued  for  could  be  taken  as  a  de- 
fect, still  such  a  lack  would  be  curable  by 
an  amendment  setting  forth  in  the  petition 
the  amount  actually  claimed.  Carter  v. 
Penn,  79  Ga.  747,  4  S.  E.  896;  McClendon 
V.  Hernando  Co.,  100  Ga.  219,  28  S.  E.  152. 
The  precise  question  before  us  is,  therefore, 
whether  the  general  rule  which  prohibits  a 
recovery  in  an  amount  larger  than  is  claim- 
ed by  the  declaration  (Hunnicutt  v.  Perot, 
100  Ga.  312,  27  S.  E.  787)  would  obtain  where, 
as  in  this  case,  the  amount  of  the  demand 
is  by  amendment  increased  so  as  to  conform 
to  that  indicated  by  the  note,  a  copy  of  which 
is  attached  as  forming  the  basis  of  the  suit 
A  variety  of  reasons  could  suggest  them- 
selves why  a  plaintiff  might  In  fact  see  prop- 
er to  bring  suit  for  a  lesser  amount  than  the 
sum  called  for  by  the  instrumeAt  itself;  in 
addition  to  the  matter  of  payment,  it  some- 
times happens  that  the  consideration  of  a 
note  is  based  upon  advances  intended  to  be 
but  not  actually  thereafter  made,  or  it  might 
happen  that  a  plaintiif  had,  subsequently  to 
the  signing  of  a  note,  ascertained  error  in 
its  execution,  or  in  the  terms  of  a  previous 
settlement  under  which  the  note  was  given, 
whereby  he  would  desire  to  limit  his  demand 


to  an  amount  less  than  the  one  called  for  by 
the  contract  for  payment 

If,  therefore,  the  suit  as  originally  filed 
plainly  asserts  as  a  matter  of  fact  the 
amount  actually  claimed  to  be  due  on  the 
obligation,  is  an  amendment  setting  up  a 
greater  demand  on  the  same  obligation  per- 
missible? Unless  the  effect  of  such  an  amend- 
ment would  be  to  add  a  new  and  distinct 
cause  of  action,  there  is  nothing,  under  our 
rules  of  pleading,  which  would  prevent  it 
being  done,  since  our  Code  provides  (Civil 
Code  of  1910,  §  5682): 

"A  petition  showing  a  plaintiff  and  a  defend- 
ant, and  setting  out  sufficient  to  indicate  and 
specify  some  particular  fact  or  transaction  as  a 
cause  of  action,  is  enough  to  amend  by." 

It  is  surprisingly  difficult  however,  to  pre- 
sent specific  authority  for  such  a  procedure, 
either  under  the  rules  as  laid  down  by  the 
text-book  writers  or  by  reason  of  any  hold- 
ing made  by  the  courts  of  this  or  other  ju- 
risdictions. In  Hugor  v.  Cunningham,  126 
Ga.  684,  56  S.  E.  64  (4),  it  was  held  that: 

"An  allegation  in  a  petition,  that  under  the 
facts  pleaded  the  plaintiff  is  entitled  to  recover 
a  certain  amount,  is  not  an  estoppel  in  judicio 
which  precludes  an  amendment  that  under  the 
same  facts  the  plaintiff  is  entitled  to  a  larger 
recovery." 

And  In  the  opinion  the  court  goes  on  to  say 
that: 

The  original  "allegations  concerning  this  mat- 
ter did  not  amount  to  an  assertion  of  any  fact, 
but  stated  merely  a  conclusion  deducible  from 
the  facts  alleged." 

In  the  present  case,  however,  it  would  not 
seem  that  It  could  be  properly  said  that  the 
amount  stated  as  the  sum  due  on  the  note 
sued  on  follows  as  a  conclusion  from  any 
facts  set  forth  by  the  petition ;  but  the  aver- 
ment thus  made  is  really  of  itself  a  statement 
of  fact,  and  not  a  conclusion  drawn  from 
statements  otherwise  made.  It  appears,  from 
a  note  attached  to  the  certificate  of  the  trial 
Judge,  that  in  allowing  the  amendment  his 
purpose  was  "to  make  the  note  and  the  de- 
scription of  the  note  correspond."  But  it 
seems  clear  that  the  amount  of  the  demand 
named  by  the  petition  does  not  In  any  way 
purport  to  be  a  description  of  the  amount 
called  for  by  the  note.  It  merely  alleges  that 
the  defendant  "is  indebted  to  petitioner  in 
the  principal  sum  of  three  thousand  forty- 
six  and  80/^00  dollars  besides  Interest 
♦  ♦  ♦  on  a  note  dated  October  15,  1915, 
and  due  October  1,  1916,  a  copy  of  which  is 
hereto  attached  and  marked  'Exhibit  A.' " 
That  is,  he  claims  $3,046.89  on  a  note  given 
for  $3,946.89.  If  the  averment  could  be  Inter- 
preted to  mean  that  the  suit  was  for  the 
amount  of  the  note  given  in  a  named  sum,  a 
copy  of  which  was  attached,  then,  even  with- 
out deciding  the  point  now  before  us,  there 
could  be  no  possible  objection  to  permitting 
a  palpable  error  to  be  thus  corrected.  Thus, 
the  <iuestion  gets  back  to  the  one  we  have 
stated;  that  is,  where  a  i)etitlon,  through 
error  or  otherwise,  plainly  asserts  as  a  mat- 
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ter  of  fact  the  amonnt  claimed  to  be  due  upon 
an  obligation  written  in  a  larger  sum,  can 
an  amendment  be  permitted,  changing  the 
amount  of  the  alleged  demand  to  a  greater 
sum,  but  still  within  the  amount  called  for 
by  the  instrument  Itself?  We  see  no  reason 
why  such  an  amendment  is  not  permissible, 
since  the  purpose  of  the  amendment  is,  not  to 
enable  the  plaintiff  to  recover  upon  another 
and  different  obligation  than  the  one  original- 
ly sued  on,  but  is  entered  solely  for  the  pur- 
pose of  correcting  an  Imperfect  statement  of 
his  demand  as  originally  made,  under  the 
sam'e  contract.  Our  Supreme  Ck>urt  has  held 
that  a  suit  on  a  note  might  be  amended  so  as 
to  make  claim  for  the  attorney's  fees  as  pro- 
Tided  for  by  the  instrument  (Wlngate  &  Mell 
T.  Atlanta  NaUonal  Bank,  95  Ga.  1,  22  S.  E. 
37;  Baxley  Banking  Co.  v.  Carter,  112  Ga. 
529,  37  S.  EJ.  728),  and  that  a  claim  for  inter- 
est in  like  manner  might  be  supplied  (Morri- 
son V.  Morrison,  102  Ga.  170,  29  S.  p.  125). 
The  principle  on  which  these  decisions  are 
based  is  .that,  since  the  note  declared  on  con- 
tained these  provisions,  an  amendment  pray- 
ing for  such  a  recovery  does  not  constitute  a 
new  cause  of  action.  The  note  is  the  *'fact  or 
transaction"  set  out  as  the  basis  of  the  cause 
of  action,  and  is  enough  to  amend  by.  See, 
also,  Roberts  v.  Leak,  108  Ga.  806,  33  S.  B. 
995.  In  the  case  of  Drake  v.  Found  Treasure 
Min.  Co.  (C.  C.)  53  Fed.  474,  it  was  held  that: 

"Amendments  which  change  the  date,  or 
amonnt,  or  time  of  payment  of  a  note,  or  add  or 
strike  out  names  of  parties,  are  admissible  for 
the  purpose  of  correcting  an  erroneous  state- 
ment or  imperfect  description  of  the  note  de- 
scribed in  the  original  complaint,  if  the  identity 
of  the  note  is  preserved,  so  as  to  show  that  the 
amended  complaint  is  for  the  same  cause  of  ac- 
tion." 

It  does  not  even  appear  in  that  case  that 
a  copy  of  the  nqte  was  attached;  but  the  rul- 
ing is  based  upon  the  broad  ground  that, 
since  the  identity  of  the  note  is  not  altered  by 
the  amendment,  the  cause  of  action  remains 
the  same.  The  Standard  Encyclopedia  of 
Procedure,  vol.  4,  p.  258  (12),  states  the  rule 
as  follows: 

'*The  declaration  upon  a  bill  or  note  should  by 
allegation  succinctly  and  distinctly  set  out  the 
amount  claimed,  and  in  setting  out  the  amount 
of  a  note  it  should  be  set  out  truly  or  the  vari- 
ance may  be  fatal,  although  generally  such  vari- 
ance can  be  cured  by  amendment,  there  being  no 
new  cause  of  action." 

We  therefore  do  not  think  that  there  was 
any  error  upon  the  part  of  the  court  in  per- 
mitting the  plaintiff  to  correct  the  error  in 
his  pleadings,  by  stating  the  true  amount  of 
his  demand  upon  the  same  cause  of  action. 
The  defendant,  who  was  represented  on  the 
trial,  claimed  no  surprise,  and  did  not  ask 
for  a  continuance  on  such  ground.  While  the 
request  to  amend  was  by  oral  motion  only, 
the  presiding  Judge  entered  the  following 
written  order: 

"On  motion  of  counsel  for  plaintiff,  the  first 
ground  of  petition  is  allowed  to  be  amended,  so 


as  to  read  for  the  principal  sum  of  $3,946.89, 
as  shown  by  the  note  attached  to  and  made  a 

Sart  of  the  petition.    In  open  court.    April  23, 
917.    William  C.  Worrill,  J.  S.  C.  P.  C.^' 

This,  we  think,  constituting  as  it  does  a 
part  of  the  record  of  the  case,  meets  the  re- 
quirements of  law  just  as  completely  as  if  the 
motion  to  amend  had  been  in  writing  and  the 
judge  had  simply  passed  his  order  of  allow- 
ance. 

Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(22  Ga.  App.  28) 

JOKDAN  et  al.  v.  COLQUITT  NAT.  BANK. 

(No.  8971.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13,  1918.) 

(Syllabus  by  ihe  Court.) 

Dismissal  and  Nonsuit  ^=s>56— Interest  of 
Pabty. 
Tlie  note  sued  on  had  been  previously  held 
as  collateral  by  the  bank  in  whose  name  suit 
was  brought.  At  the  trial  the  bank  filed  its 
motion  to  dismiss  the  suit  brought  in  its  name, 
in  which  it  was  alleged  that  neither  then  nor 
at  the  time  the  suit  was  instituted  did  it  own 
any  interest  in  the  said  note.  It  appears,  from 
the  undisputed  testimony  of  the  bank  president 
given  in  support  of  this  motion,  that,  previous 
to  the  time  suit  was  filed,  the  bank  had  turned 
back  and  surrendered  the  note  sued  on  to  the 
payee,  with  instructions  that  suit  should  not  be 
brought  in  the  bank's  name.  HM,  that  under 
these  circumstances  the  bank's  motion  to  dis- 
miss the  suit  should  have  been  sustained,  not- 
withstanding the  fact  that  the  blank  indorse- 
ment on  the  note  may  have  remained  uncancel- 
ed. Civ.  Code  1910,J  5516;  Bomar  v.  Equitable 
Mortgage  Co.,  Ill  Ga.  143,  36  S.  E.  601. 

Error  from  City  Court  of  Miller  Coimty; 
W.  F.  Geer,  Judge. 

Action  between  D.  M.  Jordan  and  others 
and  the  Colquitt  National  Bank.  Judgment 
for  the  latter  and  the  former  bring  error. 
Reversed. 

P.  D.  Rich,  of  Colquitt,  for  plaintiffs  In 
error.  BilUe  B.  Bush,  of  Tucson,  Ariz.,  for 
defendant  In  error. 

JENKINS,  J.     Judgment  reversed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(22  Ga.  App.  10) 

UNION  SALT  CO.  v.  BOONB.     (No.  9179.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(Syllabus  by  the  Court,) 

1.  Replevin  ^=s>7(X— Bueden  of  Peoop— Ti- 
tle. 
The  burden  was  on  the  plaintiff  to  show  ti- 
tle in  itself  to  the  property  for  which  the  suit 
was  brought.  The  salt  levied  on  and  sold  by 
the  officer  as  the  propert;^  of  the  Jelks  Company, 
and  for  which  the  plaintiff  was  sued  In  this  case, 
was  not  identified  by  the  evidence  as  that  con- 
signed to  Jelks  Company  by  the  plaintiff;    the 
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vei-dict  for  the  defendant  was  demanded  by  the 
evidence,  and  the  coort  did  not  err  in  overruling 
the  certiorari. 

2.  Appeal  and  Ebeob  ^=>1068(1)— Charge  of 
Court— Review. 
The  evidence  demanding  the  verdict,  the 
charge  of  the  court  excepted  to  on  the  subject 
of  agency,  if  erroneous,  will  not  be  considered. 
Clark  &  Wilcox  v.  Empire  Mercantile  Co.,  2 
Ga.  App.  250,  58  S.  E.  363(1):  Taylor  et  al. 
V.  Street,  82  Ga.  723,  9  S.  E.  829,  8  L.  R.  A. 
121 ;  White  v.  Southern  Ry.  Co.,  123  Ga.  353, 
51  S.  E.  411(4) ;  McCoy  v.  Central  of  Ga.  Ry. 
Co.,  131  Ga.  378,  62  S.  E.  297(2). 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Union  Salt  CJompany  against 
J.  D.  Boone.  Judgment  for  defendant,  and 
plaintifiT  brings  error.    Affirmed. 

Chas.  H.  Garrett,  of  Macon,  for  plaintiff  in 
error.  W.  D.  McNeil,  of  Macon,  for  defend- 
ant In  error. 


HARWELL,  J.  The  Union  Salt  Company 
brought  suit  in  the  municipal  court  of  Macon 
against  Boone  to  recover  certain  salt.  The 
testimony  for  the  plaintiff  showed  that  it 
consigned  to  the  Jelks  Company,  of  Macon, 
brokers,  to  be  sold  on  commission,  certain 
sacks  and  cases  of  salt,  and  that  the  Jelks 
Company  discontinuing  business,  stored  it 
with  the  Macon  Paper  Company  at  Macon. 
An  officer  of  the  Macon  Paper  Company  testi- 
fied that  the  Jelks  Company  stored  In  the 
warehouse  of  the  Macon  Paper  Company  a  lot 
of  salt — some  sacks  and  some  cases — and  that 
the  cases  of  salt  which  were  levied  upon  and 
sold  under  a  distress  warrant  were  part  of 
the  only  lot  of  salt  that  the  Jelks  Company 
ever  had  in  the  warehouse.  The  testimony 
further  showed  that  the  deputy  sheriff  seis- 
ed, as  the  property  of  the  Jelks  Company, 
certain  cases  of  salt  found  in  the  warehouse 
of  the  Macon  Paper  Company,  and  sold  the 
salt'  at  public  sale,  and  that  it  was  purchased 
by  the  defendant.  There  was  no  evidence  of 
any  marks  or  writing  on  the  cases  to  in- 
dicate that  it  was  the  salt  belonging  to  the 
Union  Salt  Company;  nor  was  It  shown  that 
the  Jelks  Company  did  not  have  on  hand,  at 
the  time  of  the  levy,  other  salt  than  that 
consigned  to  it  by  the  Union  Salt  CJompany. 
No  evidence  was  offered  by  the  defendant. 
The  Jury  found  a  verdict  for  the  defendant, 
and  the  plaintiff  carried  the  case  by  certio- 
rari to  the  superior  court,  alleging  that  the 
verdict  was  contrary  to  the  evidence,  and 
also  complaining  of  excerpts  from  the  charge 
of  the  court  on  the  subject  of  agency.  The 
Judge  of  the  superior  court  overruled  the 
certiorari,  and  the  plaintiff  excepted. 

[1,2]  It  is  not  necessary  to  elaborate  the 
rulings  stated  in  the  headnotea 

Jnd^ent  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH.  J., 
concur. 


(22  Oa.  App.  96) 

McDonald  v.  hardeb.   (No.  9436.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  15,  1918.) 

(Syllahua  hy  the  Court.) 

1.  Bailment  €=»2,  31(1)  —  •*Bailment  fob 

HiBE'*   —   Loss    BT    JBaILEE  -^   BUBDEN    OF 

Proof. 
"Where  cotton  is  delivered  by  the  owner  to 
another  to  be  ginned  for  a  specified  price,  this 
is  a  bailment  for  hire.  Therefore,  where  the 
cotton  is  lost  by  the  bailee,  the  onus  is  upon 
Him  to  show  duo  care  and  diligence  in  protectiiig 
and  keeping  it."  Concord  Variety  Worlds  v. 
Beckham,  112  Ga.  242,  37  S.  E.  392(1). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Bailment  for  Hire.] 

2.  New  Tbial  ^=9127  — -  Gensbal  Gbounx>s^ 
Ruling. 

This  case  is  here  upon  exception  to  the 
overruling  of  a  motion  for  a  new  trial,  based 
on  the  general  grounds  only.  The  evidence  au- 
thorized the  verdict,  which  has  the  approval  of 
the  trial  judge,  and  it  was  not  error  to  over- 
rule the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Liberty  Coun- 
ty ;    W.  W.  Sheppard,  Judge. 

Action  between  0.  J.  McDonald  and  Mrs. 
S.  C.  Hardee.  Judgment  for  the  latter,  mo- 
tion for  new  trial  overruled,  and  the  former 
brings  error.     Affirmed. 

Jas.  R.  Thomas,  of  Jesup,  for  plaintiff  in 
error.  W.  C.  Hodges,  of  Hlnesville,  for  de- 
fendajit  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 

(22  Qa.  App.  SO) 
HARBIN  V.  FLANNIGAN.     (No.  9004.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13, 1918.) 

(ByUabus  hy  the  Court,) 

1.  Appeal  and  Error  ^=>1079— Grounds  of 
Motion  for  New  Trial  —  ARGtimNT  — 
Abandonment. 

The  reference  in  the  brief  of  counsel  for  the 
plaintiff  in  error  to  the  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  does  not 
amount  to  an  argument,  and  these  grounds  will 
be  treated  as  abandoned.  Youmans  v.  Moore,  11 
Ga.  App.  66,  74  S.  E.  710(4):  Muse  v.  Hall.  18 
Ga.  App.  651,  90  S.  E.  222(3);  James  v.  Boy- 
ett,  19  Ga.  App.  157.  91  S.  E.  219(2) ;  Mills  v. 
State,  19  Ga.  App.  623(1),  624,  91  S.  E.  918; 
Laffitte  V.  State,  106  Ga.  595(1),  596,  31  S.  £. 
540;  Moss  v.  Bohanon,  111  Ga.  871,  36  S.  E. 
954. 

2.  sufftcienct  of  evidence  —  motion  foe 
.  New  Trial. 

There  is  evidence  to  support  the  verdict, 
which  has  the  approval  of  the  trial  judge,  and 
this  court  will  not  interfere. 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; J.  B.  Jones,  Judge. 

Action  between  S.  B.  Harbin  and  J.  W. 
Flannlgan.  Judgment  for  the  latter,  motion 
for  new  trial  overruled,  and  the  former 
brings  error.    Affirmed. 
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Herbert  Clay,  of  Marietta,  for  plaintijf  in 
error.  Howell  Brooke,  of  Canton,  and  Fred 
Morris,  of  Marietta,  for  defendant  in  error. 

BLOODWORTH,    J.     Judgment   affirmed. 

BROYLES,  P.  J.,  and  HARWBLI/,  J„ 
concur. 


(22  Ga.  App.  48) 

McREE  V.  ATLANTIC  COAST  LINE  R.  CO. 

(No.  8942.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  14,  1918.) 

(Byllabus  hy  the  Court.) 

1,  New  Tbiai,  <S=»35  —  Gbounds  —  Cboss- 
examination. 

It  is  not  groOnd  for  a  new  trial  to  the  plain- 
tiff that  the  court  allowed  the  defendant  rail- 
road company  to  show  by  him,  on  cross-exami- 
nation, that  in  the  course  of  several  years  pre- 
ceding the  burning  of  the  house  for  which  a 
recovery  was  sought  in  this  case,  and  which 
burning  he  alleged  and  by  circumstantial  evi- 
dence sought  to  show  was  caused  by  fire  set  out 
by  a  locomotive  of  the  defendant,  several  other 
bouses  at  the  same  place  were  burned. 

2.  Sufficiency  of  Evidence— Instructions. 

The  evidence  authorized  the  verdict  for  the 
defendant,  and  tbe  instructions  complained  of 
contain  no  error  that  requires  a  new  trial. 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Action  by  W.  S.  McRee  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed, 

Whitaker  &  Dukes,  of  Valdosta,  for  plain- 
tlff  in  error.  Bennet  &  Branch,  of  Quitman, 
and  Patterson  &  Copeland,  of  Valdosta,  for 
defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(22  Oa.  App.  58) 

PARKER  V.  BRIDGES.     (No.   8989.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  14,  1918.) 

(Syllabus  hy  the  Caurt.) 

Appeal  and  Ebbob  ^==>979(2)— Fibst  Gbant 
OF  New  TbiaI/— Review. 
Sustaining  a  certiorari  for  the  first  time  on 
the  ground  that  the  verdict  is  contrary  to  the 
evidence  is  in  the  nature  of  a  first  grant  of  a 
new  trial  on  that  ground,  and,  where  the  evi- 
dence was  conflicting  and  did  not  demand  the 
verdict^  tnis  court  will  not  interfere  with  the 
discretion  of  the  court  below  in  its  grant  of  a 
new  trial.  Telford  v.  Oggins,  76  Ga.  683; 
Buice  V.  Buice,  111  Ga.  887,  36  S.  E.  969:  Stal- 
naker  v.  Beach,  18  Ga.  App.  172,  88  S.  E.  991. 

Error  from  Superior  Court,  Decatur  Coun- 
ty:  W.  M.  Harrell,  Judge. 

Action  between  J.  B.  Parker  and  R.  L.  Z. 
Bridges.  Verdict  for  the  former  and  from 
an  order  granting  a  new  trial  he  brings  er- 
ror.   Affirmed. 


J.  C.  Hale  and  M.  E.  O'Neal,  both  of  Bain- 
bridge,  for  plaintiff  in  error.  W.  V.  Custer, 
of  Bainbridge,  for  defendant  in  error. 

BLOODWORTH,   J.     Judgment   affirmed. 

BROYIiES,  P.  J.,  and  HARWELL,  J„ 
concur. 

(21  Oa.  App.  796) 

HARRIS   V.    STATE.      (No.   9421.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.) 

'(Syllabus  by  the  Court.) 

Intoxicating  Liquobs  ^=»217  —  Indictment 
—Sufficiency. 
The  indictment,  which  was  founded  upon  the 
**bone  dry"  law  approved  March  28,  1917  (Laws 
1917  [Extra  Sess.j  p.  6),  and  alleged  the  posses- 
sion of  a  quantity  of  intoxicating  liquors  by  the 
defendant,  was  not  subject  to  demurrer  upon 
the  ground  that  it  charged  no  offense,  and  that 
it  did  not  set  out  the  amount  of  liquor  in  de- 
fendant's possession. 

Error  from  Superior  Ck>urt,  Thomas  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Ed  Harris  was  convicted  of  a  violation  of 
the  "bone  dry"  law,  and  he  brought  the  case 
to  the  Supreme  Court  on  writ  of  error. 
Transferred  from  that  court   to  Court   of 

Appeals  (147  Ga.  ,  94  «.  Bw  572),  after 

decision  that  no  constitutional  question  was 
made.     Affirmed^ 

Titus,  Dekle  &  Hopkins,  of  Thomasville, 
for  plaintiff  in  error.  Fondren  Mitchell,  Sol. 
Gen.,  of  Thomasville,  for  the  State. 

HAIRWELL,  J.  The  indictment  alleged 
that  the  defendant,  on  the  17th  of  April,  1917, 
did  have  control  and  possess  a  quantity  of 
spirituous,  malt,  intoxicating,  and  alcoholic 
liquors,  etc.  The  defendant  demurred  to  the 
indictment,  upon  the  ground  that  the  statute 
upon  which  it  was  based  is  unconstitutional 
and  void,  because  repugnant  to  specified  pro- 
visions of  the  state  and  federal  Constitu- 
tions, that  it  sets  forth  no  offense  or  criminal 
charge  under  the  laws  of  the  state  of 
Georgia,  and  that  it  does  not  set  out  the 
amount  of  malt,  intoxicating,  and  alcoholic 
liquors  in  the  possession  of  the  accused.  The 
demurrer  was  overruled,  and  a  writ  of  error 
was  sued  out,  taking  the  case  to  the  Supreme 
Court.  That  court  held,  as  to  the  grounds  of 
the  demurrer  based  on  alleged  unconstitu- 
tionality of  the  statute  on  which  the  indict- 
ment was  founded,  that  no  constitutional 
question  was  made,  and  transferred  the  case 
to  the  Court  of  Appeals  to  determine  the 
other  assignments  of  error.    Harris  v.  State, 

147  Ga- ,  94  S.  E.  672.    The  constitutional 

questions  raised  by  the  demurrer  were  there- 
fore disposed  of  by  this  decision. 

The  indictment,  which  was  found  after 
the  passage  of  the  "bone  dry"  law  approved 
March  28,  1917  (Laws  1917  [Extra  Sess.]  p. 
6),  was,  as  its  language  indicates,  drawn  un- 
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der  section  1  of  that  statute.  It  charged 
that  the  offense  occurred  on  April  17,  1917. 
While  the  demurrer,  In  tiiat  portion  attack- 
ing the  constitutionality  of  the  act,  does  not 
name  the  act  or  statute  under  which  the  in- 
dictment was  drawn,  the  pleader  evidently 
treats  it  as  founded  upon  the  act  approved 
Miarch  28,  1917,  as  he  attacks  it  upon  the 
ground  that  it  deprives  the  defendant  of  the 
right  to  have  Intoxicating  liquor  in  any  quan- 
tity. In  our  opinion  there  is  no  merit  in  either 
of  the  grounds  of  the  demurrer  set  out  above. 
The  act  makes  it  unlawful  to  have,  control, 
or  possess  any  of  the  enumerated  liquors  or 
beverages.  Under  the  act  it  is  unlawful  to 
have  in  possession  any  quantity  of  intoxicat- 
ing liquors  or  any  of  the  liquors  speclflixl 
therein.  It  is  not  necessary,  in  an  indictment 
founded  upon  this  act,  charging  the  unlawful 
possession  of  intoxicating  liquors,  to  name 
any  specified  quantity.  It  is  a  sufficient  com- 
pliance with  the  terms  of  the  act  to  charge 
the  possession  of  intoxicating  liquors.  The 
ground  that  the  indictment  did  not  set  out 
the  amount  of  liquor  the  defendant  had  in 
his  possession  was  therefore  not  well  taken. 
Inasmuch  as  the  indictment  was  founded  up- 
on the  "bone  dry*'  law,  the  evidence  for  the 
state  as  to  the  unlawful  possession  would 
necessarily  be  confined  to  the  lime  since  the 
passage  of  this  act,  to  wit,  March  28,  1917, 
and  up  to  the  finding  of  the^dlctment.  Hall 
V.  State,  8  Ga.  App.  747,  70  6.  E.  211;  Bro^Ti 
V.  State,  8  Ga.  App.  691,  70  S.  E.  40 ;  Wells 
V.  State,  118  Ga.  556,  45  S.  E.  443;  Maddox 
V.  'State,  118  Ga.  32,  44  S.  B.  806:  Williams 
V.  State.  89  Ga.  483,  15  S.  B,  552 ; .  Hill  v. 
Mayor,  etc.,  of  Dalton,  72  Ga.  314 ;  Carter  v. 
State,  68  Ga.  826;  Stringfleld  v.  State,  25 
Ga.  474. 

The  court  did  not  err  in  overruling  the 
demurrers,   and  the   Judgment   is   affirmed. 

BROYLEIS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(22  Ga.  App.  54) 

BOWEN  V.  SMITH-HALL  GROCERY  CO. 

(No.  9201.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  14,  1918.) 

(Syltalus  hy  the  Court.) 

Municipal  Corporations  €=»706(6)— Use  op 
Streets— Frightening  Horses— Nonsuit. 
This  case  has  been  to  the  Supreme  Court 
twice.  141  Ga.  721.  82  S.  E.  23,  L.  R.  A. 
1915D,  617,  and  146  Ga.  157,  91  S.  E.  32. 
Bowen  brought  suit  for  damages  against  Smith- 
Hall  Grocery  Company,  a  partnership  doing 
business  in  the  city  of  Dalton.  The  petition  as 
amended  contained,  among  other  allegations,  the 
following:  The  defendants*  storehouse  and 
place  of  business  fronts  on  Hamilton  street,  the 
principal  business  street  of  the  city,  upon  which 
at  all  times  of  the  day  there  is  a  large  amount 
of  travel  by  pedestrians  and  vehicles.  At  the 
time  of  the  injury  complained  of  there  was  in 
force  in  the  city  the  following  ordinance:  •*The 
proprietor  of  each  business  house  must  keep  a 


covered  garbage  can  outside  of  his  place  of 
business,  in  which  must  be  placed  all  refuse, 
garbage,  and  trash  from  said  place  of  business, 
to  be  called  for  by  the  proper  city  officers." 
On  the  day  of  the  injury  the  defendants,  through 
their  empIoy6s,  placed  upon  and  near  the  street 
and  sidewalk  in  front  of  their  place  of  business 
a  large  amount  of  trash  and  loose  sheets  of 
paper,  without  putting  it  in  a  receptacle  or 
confining  it  in  any  way.  The  sheets  of  paper 
were  light  and  were  naturally  liable  to  be  blown 
about  the  street  by  even  a  slight  breeze,  and 
naturally  tended  to  excite  and  frighten  even 
quiet  and  steady  horses.  The  plaintiff,  who  was 
a  capable  driver,  was  driving  two  reasonably 
well-broken,  steady,  and  roadworthy  horses  along 
the  street.  The  wind  blew  some  of  the  paper 
on  the  horses  and  against  their  legs,  which 
frightened  them  and  caused  them  to  run  away, 
overturning  the  vehicle,  breaking  the  tongue  out 
of  it,  and  causing  the  plaintiff  to  be  violently 
thrown  to  the  ground,  to  his  serious  personal 
injury.  It  was  also  alleged  that  they  were  neg- 
ligent in  placing  the  trash  and  paper  where  it 
was  deposited.  The  Supreme  Court  held  that 
the  oniinnnce  was  a  sanitary  ordinance,  and 
its  violation  would  not  be  negligence  per  se. 
At  the  conclusion  of  the  plaintiff's  evidence  the 
court  granted  a  nonsuit.  //cW,  the  evidence  did 
not  prove  the  plaintiff's  case  as  laid,  there  be- 
ing no  proof  that  Smith-Hall  Grocery  Com- 
pany, by  its  partners,  servants,  or  agents,  placed 
the  paper  in  the  street  which  frightened  the 
plaintiff's  horses.  The  court  therefore  did  not 
err  in  granting  a  nonsuit. 

Error  from  Superior  Court,  Whitfield 
County ;   Moses  Wright,  Judge. 

Suit  by  Grady  Bowen  against  the  Smith- 
Hall  Grocery  Company.  Judgment  of  non- 
suit, and  plaintiff  brings  error.    Affirmed. 

Rosser  &  Shaw,  of  La  Fayette,  G.  G. 
Glenn,  of  Dalton,  and  W.  M.  Henry,  of 
Rome,  for  plaintiff  In  error.  Maddox,  Mc- 
Camy  &  Shumate,  of  Dalton,  for  defendant 
in  error. 


LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 


(22  Qa.  App.  54) 
PARKS  V.  RHEINBERGER.     (No.  9126.) 

(Court  of  Appeals  of  Georgia,  .Division  No.  1. 

March  14, 1918.) 

(SyUadus  hy  the  Court,) 

Certiorari  ^=»60— Ruling. 

There  being  evidence  to  authorize  the  tct- 
dict,  and  no  substantial  merit  in  any  of  the  as- 
signments of  error,  the  judge  of  the  superior 
court  did  not  err  in  overruling  the  certiorarL 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  G.  B.  Parks  and  O.  J. 
Rheinberger.  Judgment  for  the  latter,  and 
the  former  brought  certiorari,  which  was 
overruled,  and  he  brings  error.    Affirmed. 

James  &  Bedgood  and  B.  L.  Chappell,  all 
of  Atlanta,  for  plaintiff  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 
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(22  Oa.  App.  35) 

CENTRAL  OP  GEORGIA  RY.  CO.  v. 

O'KELLEY. 

O'KELLET  V.  CENTRAL  OF  GEORGIA  RY. 

CO. 

(Nos.  932G,  9327.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

March  18,  191S.) 

(Byllabus  hv  the  Court,) 

1.  Refusal  of  Requested  Instructions. 

Under  the  facts  of  the  case,  the  court  did 
not  err  in  refusing  to  give  the  requested  in- 
structions to  the  jury,  as  complained  of  in  the 
lirst  ground  of  the  amendment  to  the  motion 
for  a  new  trial. 

2w  Trial  ^=>85— Objection  to  Evidence- 
Partial  Admissibility. 
Grounds  2,  9,  14,  and  19,  respectively,  of 
the  amendment  to  the  motion  for  a  new  ^rial, 
complain  of  the  refusal  of  the  court  to  exclude 
certain  testimony.  At  least  some  of  the  testi- 
mony to  which  objection  was  made  in  each  of 
these  grounds  was  admissible.  It  was  not  er- 
ror, therefore,  to  refuse  to  rule  out  all  of  the 
testimony  objected  to. 

3.  Admission  of  Evidence. 

The  admission  of  the  testimony  set  out  in 
grounds  4,  8,  11,  and  17,  respectively,  of  the 
amendment  to  the  motion  for  a  new  trial,  was 
not  error  for  any  reason  assigned. 

4.  Appeal  and  Error  ^=>302(1,  3)r-MoTiON 
FOR  New  Trial— Sufficiency. 

Under  repeated  rulings  of  the  Supreme 
Court  and  of  this  court,  a  special  ground  of  a 
motion  for  a  new  trial  must  be  complete  with- 
in itself.  If  it  is  so  incomplete  as  to  require 
a  reference  to  the  brief  of  evidence  to  render 
it  intelligible,  it  will  not  be  considered  by  the 
reviewing  court     UnHer  this  ruling,  grounds  3, 

5.  6.  7,  10,  12,  13,  15,  16,  18,  20,  and  21  of 
the  amendment  to  the  motion  for  a  new  trial 
will  not  be  considered  by  this  court.  All  of 
these  grounds  respectively  complain  of  the 
admission,  over  the  defendant's  objection,  of 
certain  testimony,  and  a  reference  to  the  brief 
of  evidence  would  be  necessary  before  it  could 
be  determined  whether  the  admission  of  this 
evidence  was  prejudicial  error. 

(a)  Grounds  3  and  12,  respectively,  complain 
of  the  admission  of  certain  testimony  as  to 
complaints  made  by  the  plaintiff  of  his  pain 
and  suffering  and  his  physical  condition ;  but  it 
does  not  in  either  of  these  grounds  appear 
when  such  complaints  were  made — whether  im- 
mediately after  ttie  railway  accident  (which 
the  plaintiff  alleged  caused  his  injuries),  or  at 
some  subsequent  time.  Nor  do  either  of  these 
pounds  show  to  whom  the  complaints  were 
made — whether  to  a  physician,  or  some  other 
person,  in  response  to  manipulations  of  the 
plaintiff's  person,  or  to  some  one  else.  These 
two  grounas  are  so  incomplete  that  this  court 
cannot  determine  whether  or  not  such  com- 
plaints were  a  part  of  the  res  gestae,  and,  conse- 
quently, cannot  say  that  the  admission  of  this 
testimony  was  erroneous. 

6.  Appeal  and  Error  ^=>1005(2)— Review- 
Approval  of  Verdict. 
This  case  has  been  before  this  court  on 
three  previous  occasions  (14  Ga.  Anp.  273,  80 
S.  E.  688;  16  Ga.  App.  594,  85  S.  E.  938; 
and  18  Ga.  App.  412,  89  S.  E.  428),  and  twice 
the  plaintiff  has  recovered  in  the  lower  court 
It  being  conceded  by  counsel  for  the  defendant 
railway  company  that  upon  the  last  trial,  now 
under  review,  the  verdict  was  authorized  by  the 
evidence,  and  that  verdict  having  been  approv- 
ed by  the  trial  judge,  and  no  error  of  law  be- 
in^  made  to  appear,  we  cannot  say  that  the 
judge  of  the  superior  court  erred  in  overruling 
the  certiorari  sued  out  by  the  defendant. 


Error  from  Superior  Court,  Washington 
County;  R.  N.  Hardeman,  Judge. 

Action  by  T.  M.  O'Kelley  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  excepts  and 
brings  error,  and  plaintiff  takes  a  cross-bill 
of  exceptions.  Judgment  on  main  bill  of  ex- 
ceptions afBrmed,  and  cross-bill  of  exceptions 
dismissed. 

F.  H.  Saffold,  of  Swainsboro,  A,  B.  Lovett, 
of  Sylvanla,  and  W.  M.  Goodwin,  of  Sanders- 
ville,  for  plaintiff  in  error.  O.  A.  Nix,  of 
LawrencevlUe,  Jos.  H.  Hall  and  Warren  Rob- 
erts, both  of  Macon,  and  A.  R.  Wright,  of 
Sanders vllle,  for  defendant  In  error. 

BROYLES,  P.  J.  Judgment  on  the  main 
bill  of  exceptions  affirmed;  cross-bill  dis- 
missed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Ga.  App.  42) 
SOUTHERN  RY.  CO.  v.  BUNCH.    (No.  9358.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  191&) 

fSu^lahus  "by  the  Court,) 

1.  Plead  mo   ^=9248(9)  — Amendment— Nbw 
Cause  of  Action. 

The  original  petition,  construed  (as  it  must 
be)  most  strongly  against  the  pleader,  is  an 
action  against  the  railway  company  to  recover 
for  an  unlawful  conversion  of  the  plaintifiTs 
property.  The  amendment  allowed  by  the 
court,  over  the  timely  and  appropriate  objec- 
tions of  the  defendant,  changed  the  suit  into 
one  for  damages  for  an  unreasonable  delay  in 
delivering  shipments.  As  this  amendment  in- 
troduced a  new  cause  of  action,  the  court  erred 
in  allowing  it. 

2.  Further  Pboceedinos.  ' 

The  error  in  allowing  the  amendment  to 
the  petition  rendered  the  further  proceedings 
in  the  case  nugatory. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  S.  M.  Bunch  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Gumming  &  Harper,  of  Augusta,  for  plain- 
tiff in  error.  Henry  C.  Rouey,  of  Augusta, 
for  defendant  In  error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWJBLL,  JJ.,  con- 
cur. 


(22  Ga.  App.  95) 
DANIEL  V.  DANIEU     (No.  9272.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  15, 1918.) 

(SylXdbuB  hy  the  Court,)    ^ 

LANDrx)BD  and  Tenant  ^=>265(^  —  EbcisT- 

ENCE  OF  Relation— Distress  Warrant. 

W.  R.  Daniel  sued  out  a  distress  warrant 

against  J.  A.   Daniel.     The  evidence  disclosed 

that  they   were   joint  owners   and    tenants  in 


«5»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlgesti  and  Indexes 


I 


324 


95  SOUTHEASTERN  REPORTER 


(Ga. 


common  of  the  property  alleged  to  have  been 
rented.  The  evidence  did  not  show  that  the 
r^ation  of  landlord  and  tenant  existed,  and 
the  trial  court  granted  a  nonsuit  Held,  what- 
ever may  have  been  the  remedy  of  W.  R.  Dan- 
iel under  OivU  Code  1910,  §  3724,  a  distress 
warrant  was  not  the  proper  remedy,  and  it  was 
not  error  for  the  court  to  grant  a  nonsuit  and 
dismiss  the  distress  warrant. 

Error  from  City  Court  of  CarroUton;  Jas. 
Beall,  Ju^e. 

Proceeding  on  distress  warrant  by  W.  R. 
Daniel  against  J.  A.  Daniel.  Judgment  of 
nonsuit,  and  plaintiff  brings  error.    Atlirmed. 

Willis  Smith  and  J.  L.  Smith,  both  of  Car- 
roUton, for  plaintiff  in  error.  Buford  Boy- 
kin  and  Leon  Hood,  both  of  Carrollton,  for 
defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J.t  and  JENKINS,  J.,  C9ncur. 

(22  Ga.  App.  81) 

WATTS  y.  JACKSON.     (No.  9301.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  1918.) 

(Syllabus  by  the  Court,) 

JxjOGUENT  ^=»143<5)— Vacation— Gboun  OS- 
Absence  OF  Defendant. 
The  fact  that  a  defendant  whose  case  had 
been  set  for  trial  on  a  day  certain  was  not 
then  present  in  court  in  person  or  by  counsel; 
because  the  case  had  been  incorrectly  stated  in 
a  newspaper  in  which  the  court  calendar  was 
printed,  does  not  constitute  a  reason  for  setting 
aside  the  judgment,  when  the  plaintiff  is  in 
no  way  responsible  for  said  publication. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  P.  P.  Jackson  against  C.  R. 
Watts.  Judgment  for  plaintiff,  motion  to 
set  aside  the  judgment  sustained,  and  on  cer- 
tiorari by  original  plaintiff,  there  was  final 
judgment  In  his  favor,  and  defendant  brings 
error.    Affirmed. 

E.  L.  Neufville  and  BYank  L.  Neufvllle, 
both  of  Atlanta,  for  plaintiff  in  error.  Roy 
Lewis  and  R.  R.  Jackson,  both  of  Atlanta,  for 
defendant  in  error. 

HARWELLv  J.  Watts  filed  a  motion  to 
set  aside  a  judgment  rendered  against  him 
in  the  municipal  court  of  Atlanta  at  the 
term  preceding  that  at  which  his  motion  was 
filed,  upon  the  grounds  that  the  case  against 
him  had  been  incorrectly  stated  in  the  cal- 
endar published  in  the  Fulton  County  Daily 
Report,  a  newspaper,  and  for  that  reason  his 
counsel  was  not  present  when  the  judgment 
was  rendered  against  him;  that  he  had  a 
meritorious  defense,  etc.  It  was  agreed  that 
the  case  was  published  in  the  newspaper  as 
P.  P.  Jackson  v.  C.  R.  White.  The  petition 
for  certiorari  further  states  that  it  was 
agreed  that  Frank  Neufville,  one  of  the  attor^ 
neys  for  Watts,  was  present  when  the  case 


was  called  and  heard  bis  name  called  as  coun- 
sel for  the  defense,  and  heard  the  statement 
of  the  chief  judge  of  the  municipal  court 
that  the  said  case  went  down  for  trial  on  the 
date  on  which  the  judgment  was  rendered. 
The  answer  of  the  judge  of  the  municipal 
court  to  the  petition  for  certiorari  says: 

''That  the  allegations  as  to  the  evidence  set 
forth  in  said  petition  are  true  and  correct,  with 
the  exceptions  as  to  the  agreement  of  counsel, 
which  is  true,  with  the  exception  that  3Ir. 
Frank  Neufville  was  in  court  and  heard  the  case 
sounded  and  his  name  called  for  the  defendant 
in  the  case." 

The  trial  judge  overruled  the  demurrer 
filed  by  Jackson,  sustained  the  motion,  and 
sot  aside  the  judgment.  The  case  was  car- 
ried by  Jackson  to  the  superior  court  by  cer- 
tiorari; the  superior  court  judge  sustained 
the  certiorari,  and  rendered  finaf  judgment 
for  Jackson,  the  plaintiff  In  the  original  suit, 
and  Watts  excepted. 

Under  the  facts  thus  appearing,  the  judire 
of  the  superior  court  did  not  err  In  sustain- 
ing the  certiorari,  and  in  rendering  final 
judgment  in  favor  of  Jackson.  Kellam  v. 
Todd,  114  Ga.  981-983,  41  S.  E.  39;  Gillespie 
V.  Farkas,  19  Ga.  App.  158,  91  S.  E.  244. 

Judgment  afilrmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 

concur. 

(2S  Ga.  App.  25) 
ROBINSON  V.  GRAY.     (No.  9228.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 

March  13,  1918.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  EaBoft  ^==>1063(3)— ^RECEPnoif 
OF  Evidence— WiTHDaAWAL. 
The  court  admitted,  over  objection,  certain 
testimony  as  to  the  law  of  South  Carolina, 
where  the  injury  to  the  property  of  the  plain- 
tiff occurred.  Regardless  of  whether  this  testi- 
mony was  properly  admitted  or  not,  it  was  ex- 
pressly withdrawn  from  the  consideration  of  the 
^ury  by  the  charge  of  the  court  in  the  following 
instruction:  *'Now  there  has  been  something 
snid  about  the  law  on  this  case,  the  law  of 
South  Carolina  and  the  law  of  Georgia.  You 
will  pay  no  attention  to  that,  except  what  yoa 
get  from  the  court."  Evidence  can  be  as  effec- 
tually withdrawn  by  means  of  the  charge  of  the 
court  as  by  a  ruling  during  the  course  of  the 
trial.  CJoweta  County  v.  Central  Railway  Co., 
4  Ga.  App.  94,  60  S.  E.  1018(5),  See,  also* 
Verdery  v.  Savannah,  Florida  &  Western  Ry. 
Co.,  82  Ga.  675,  9  S.  B.  1133(2) ;  Phoenix  In- 
surance Co.  V.  Gray,  107  Ga.  110,  113,  32  S. 
E.  948(3) :  McLean  v.  Hattan,  127  Ga.  579,  56 
S.  E.  643(1).  It  is  apparent,  therefore,  that 
there  is  no  merit  in  the  only  special  ground  of 
the  motion  for  a  new  trial. 

2.  OVEBBULING  OF  MOTION  FOB  NSW  TbIAX. 

There  being  evidence  to  support  the  verdictt 
the  court  did  not  therefore  err  in  overruling  th« 
motion  for  a  new  trial. 

Error  from  City  Court  of  Jefferson;  J.  A. 
B.  Mahaffey,  Judge. 
Action  between  T.  O.  Robinson  and  W.  A. 
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Gray.  Judgment  for  the  latter,  motion  for 
new  trial  overruled,  and  the  former  brings 
error.    Affirmed. 

W.  W.  Stark,  of  Commerce,  for  plaintiff 
In  error.  W.  A.  Stevenson,  of  Commerce,  and 
Thos.  J.  Shackelford,  of  Athens,  for  defend- 
ant in  error. 

WADE,  0.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Oa.  Api».  14) 

KOBBRTS  V.  SWIFT  &  CO.  FERTILIZER 
WORKS.    (No.  9322.) 

(Ck>nrt  of  Appeals  of  Georgia,  Diyislon  No.  2. 

March  12,  1918.) 

(Syllabus  ly  the  Court,) 

DiSMissAii  OF  Affidavit  of  Illegality. 

Under  all  the  facts  of  the  case,  the  court 
did  not  err  In  dismissing,  upon  an  oral  motion 
made  by  ihe  plaintiff  in  execution,  the  affidavit 
of  illegality  as  amended. 

Error  from  City  Onrt  of  Aahbum;  R.  L. 
Tipton,  Judge. 

Action  between  N.  G.  Roberts  and  the 
Swift  &  Co.  Fertilizer  Works.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

B.  Wall,  of  Fitzgerald,  for  plaintiff  in  er- 
ror. J.  A.  Comer,  of  Ashbum,  for  defendant 
in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ., 
concur. 


(22  <3a.  App.  25) 
HUFSTETLER  v.  PARKER.     (No.  9238.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13,  1918.) 

(Syllabus  by  the  Court,) 

New  Trial  <5=>127— OvEBBUiiiNa  of  Gener- 
al Motion. 
This  case  is  here  upon  the  overruling  of  a 
motion  for  a  new  trial,  based  upon  general 
grounds  only.  The  evidence  authorized  the  ver^ 
diet,  and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Ehror  from  Superior  Court,  Murray  Coim- 
ty;  M.  C.  Tarver,  Judge. 

Action  between  L.  P.  Hufstetler  and  J.  L. 
Parker.  Judgment  for  the  latter,  motion  for 
new  trial  overruled,  and  the  former  brings* 
error.    Affirmed. 

H.  H.  Anderson,  of  Chatsworth,  for  plain- 
tiff in  error.  King  &  Starr,  of  Chatsworth, 
for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WAOB,  C.  J.,  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  97) 

POSEY  V.  STATE.     (No.  04Oa) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  15,  1918.) 

(Syllabus  by  the  Court.) 

Criminal  Law  ^=>738  ~  Homicide  ^=986, 
145,  152,  230,  310(2)— AsaAULT  with  Dead- 
ly Weapon— Presumption— Intent^— Ques- 
tion FOB  JuBY  —  Evidence  —  Lesser  Of- 
fense. 
"From  the  use  of  a  deadly  weapon  in  a  man- 
ner calculated  to  injure  the  law  will  presume  an 
intention  to  injure;   or  from  the  use  of  it  with 
an  intention  to  kill,  in  a  manner  calculated  to 
accomplish  the  intention,  the  law  will  presume 
that,  had  the  killing  taken  place,  the  homicide 
would  have  been  murder.     &ut  this  is  as  far 
as  the  mere  legal  presumption  as  to  malice  or 
intent  will  go.  on  trials  for  assault  with  intent 
to  murder.     That  an  effect  not  produced,  and 
which,  if  produced,  would   have  constituted  a 
different  offense  from  that  actually  committed, 
was  intended,  is  surely  for  determination  by  the 
jury  as  a  matter  of  fact.    The  law,  without  the 
aid  of  the  jury,  can  presume  the  malicious  mo- 
tive, or  the  intention  so  far  as  realized  in  the 
act,  but  not  an  intention  beyond  what  was  so 
realized." 

(a)  "To  constitute  the  offense  of  assault  with 
intent  to  murder,  there  must  be  a  specific  in- 
tent to  kill.  This  intent  is  not  necessarily  or 
conclusively  shown  by  the  use  of  a  weapon  like- 
ly to  produce  death.  The  jury  should  have 
been  given  the  discretion,  under  proper  instruc- 
tion from  the  court,  to  convict  of  a  lesser  offense 
included  in  the  higher  felony  charged,  if  they 
believed  that  the  evidence  failed  to  show  a  spe- 
cific intent  to  kill.  The  failure  so  to  instruct 
the  jury  was  error." 

Error  from  Superior  Court,  Jackson  Coun- 
ty;. A.  J.  Cobb,  Judge. 

Homer  Posey  was  convicted  of  assault 
with  Intent  to  kill,  etc.,  and  he  brings  error. 
Reversed. 

Cooley  & 'Jackson,  of  Jefferson,  for  plain- 
tiff In  error.  W.  O.  Dean,  Sol.  Gen.,  of 
Monroe,  for  the  State. 

BLOODWORTH,  J.  As  we  view  this  case, 
the  only  question  that  it  is  necessary  to  de- 
termine Is  whether  the  judge  erred  In  elimi- 
nating from  the  consideration  of  the  Jury 
the  question  of  their  discretion  "to  dnd  a 
verdict  in  said  case  for  the  offense  of  assault 
and  battery."  The  evidence  shows  that 
three  men  were  traveling  In  a  buggy,  and,  on 
a  certain  morning  between  daylight  and 
sunrise  stopped  at  the  home  of  an  old  negro 
man  named  William  Moore,  the  prosecutor  In 
this  case,  who  lived  alone  and  was  alone  at 
the  time  of  the  assault.  Moore  testified  In 
part  as  follows: 

*1  saw  Homer  Pose:r  on  the  16th  day  of  June 
this  year.  That  is  him  right  yonder  (pointing 
to  defendant).  I  saw  him  at  my  steps.  He 
knocked  me  in  the  head  with  a  mattock.  He 
came  up  there,  and  I  heard  something  at  the 
back  door,  and  I  turned  my  head  around  and 
seen  him  standing  at  the  steps.  Mr.  Tanner 
asked,  *What  are  you  doing  here?*  I  said,  *I 
am  working.'  He  said,  'Who  are  yon  working 
for?'  I  said  'Working  for  myself.'  He  said, 
'I  will  give  you  until  night  to  get  away  from 
here.*     1  didn't  know  what  more  to  say,  what 
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more  to  say  or  do.  I  stopped  to  look  at  them, 
and  they  spoke  something  else,  and  by  that 
time  I  seen  the  mattock  coming  and  gave  my 
head  about  that  much  dodge  (indicating),  and 
it  dodged  about  half  of  the  lick.  Mr.  Posey  had 
the  mattock  (referring  to  defendant).  I  hadn't 
done  or  spoken  a  bit  more  to  him  than  I  had 
to  one  of  you.  It  was  a  mattock,  a  digging  and 
grubbing  implement.  You  could  kill  a  man  with 
it.  He  only  struck  me  one  lick  (showing  the 
scar  on  his  head  to  the  jury).  This  was  in 
Jackson  county.  •  •  •  This  occurred  on  Sat- 
urday morning  between  daylight  and  sunup.  I 
was  living  by  myself:  nobody  in  the  house  ex- 
cept me.  ♦  •  •  When  I  was  struck  they  just 
dropped  the  mattock  down,  I  reckon ;  just 
dropped  the  mattock  down  in  the  yard  and  drove 
off;  never  said  a  word  to  me.  Mr.  Posey  said, 
'I  won't  give  you  until  night  to  leave,*  and  pick- 
ed up  the  mattock  and  hit  me  on  the  bead.  I 
had  no  fuss  with  him.  He  had  the  mattock  in 
his  hands.  It  would  weigh  about  four  pounds. 
I  could  not  tell  you  what  part  of  the  mattock 
he  struck  me  with.  ♦  ♦  ♦  The  only  thing 
Mr.  Posey  said  was,  *I  will  not  give  you  until 
night;*  that  was  all.  That  is  every  word  I 
heard  him  speak.  He  had  the  mattock  in  his 
hand  then  and  hit  me  over  the  head,  and  didn't 
give  me  another  minute." 

Jim  Tanner,  one  of  the  three  men  travel- 
ing in  the  buggy  with  the  defendant,  swore: 

"I  was  there  the  day  William  Moore  was 
struck.  We  came  up  there  through  the  yard. 
Culpepper  called  the  old  darky  un,  and  he  come 
out  and  Homer  hit  h|m — hit  him  with  an  old 
mattock.  The  negro  was  not  doing  anything. 
I  was  sitting  in  the  buggy,  Mr.  Culpepper  was 
doing  the  talking — Garland  Culpepper.  He  hol- 
lered, 'Hello.'  That  is  what  I  mean  when  I 
said  he  called  him  out.  Garland  told  him  to 
leave ;  give  him  until  night  to  get  out.  I  heard 
Mr.  Posey  say,  *I  will  not  give  him  that  long.' 
That  was  before  he  hit  him  with  the  mattock. 
The  mattock  was  sitting  up  against  tlie  lot 
fence.  •  ♦  ♦  l  am  the  man  that  is  indicted 
with  Homer  Posey  with  assault  with  intent  to 
murder  on  William  Moore.  I  was  with  Mr. 
Posey  that  night.  •  *  •  I  didn't  get  out  of 
the  buggy.  There  were  three  of  us;  the  other 
man  was  Garland  Culpepper.  He  called  the 
negro  up." 

The    defoTidant    denied    stopping    at    the 

house  of  tiic  old  uegro,  and  in  bis  statement 

said: 

"That  old  negro  knows  this  morning  that  he 
don't  know  me ;  never  knowed  me  at  the  time. 
I  didn't  know  there  was  such  a  negro  in  the 
world  as  that  negro ;  never  seen  him  before  un- 
til they  brought  him  up  down  there  with  his 
little  plaster  on  about  the  size  of  a  quarter  on 
the  side  of  his  head  and  said  I  knocked  him  in 
the  head  with  a  mattock." 

The  above  are  all  of  the  facts  of  the  case 
necessary  for  a  consideration  of  the  question 
hereinafter  discussed. 

We  think  the  judge  should  have  allowed 

the  jury  the  discretion  of  saying  whether  or 

not  this  defendant  was  guilty  of  assault  and 

battery;    for  it  is  a  well-settled  proposition 

in  this  state  that  "the  specific  intent  to  kill 

is  an  essential  ingredient  of  the  offense  of 

assault  with  intent  to  murder,"  and  before 

there  can  be  a  legal  conviction  for  assault 

with  intent  to  murder  this  speclfle  intent  to 

it  ill  must  be  shown.     In  Patterson  v.  State, 

85  Ga.  131,  133,  11  S.  E.  620,  621,  Mr.  Justice 

Blandford  said: 

"From  the  use  of  a  deadly  weapon  in  a  man- 
ner calculated  to  injure  the  law  will  presume 


an  intention  to  injure;  or  from  the  use  of  it 
with  an  intention  to  kill,  in  a  manner  calculated 
to  accomplish  the  intention,  the  law  will  pre- 
sume that,  had  the  killing  taken  place,  the  hom- 
icide would  have  been  murder.  But  this  is  as 
far  as  the  mere  legal  presumption  as  to  malice 
or  intent  will  go,  on  trials  for  assault  with  in- 
tent to  murder.  That  an  effect  not  produced, 
and  which,  if  produced,  would  have  constituted 
a  different  offense  from  that  actually  committed, 
was  intended,'  is  surely  for  determination  by 
the  jury  as  a  matter  of  fact  The.  law,  with- 
out the  aid  of  the  jury,  can  presume  the  mali- 
cious motive,  or  the  intention  so  far  as  realized 
in  the  act,  but  not  an  intention  beyond  what 
was  so  realized." 

In  Adams  v.  State,  125  Ga.  11,  53  S.  B.  804, 

headnote  2b  is  as  follows: 

"Upon  a  prosecution  for  assault  with  intent  to 
murder,  proof  that  the  accused  shot  at  and 
wounded  another  without  legal  excuse  will 
raise  .a  presumption  of  law  that  the  shooting 
was  maliciously  done;  but  a  specific  intent  to 
kill  is  never  to  be  presumed  where  death  does 
not  ensue,  and  must  be  shown  by  circumstances  ^ 
authorizing  the  jury  to  infer,  as  matter  of  fact, 
that  the  accused  had  that  intent" 

In  the  body  of  the  decision  Justice  Evans 

said: 

"But  where  death  does  not  result  from  the 
use  of  a  deadly  weapon,  there  may  be  malice  in 
giving  the  wound,  but  utter  absence  of  an  in- 
tention to  kill.  ♦  ♦  ♦  While,  therefore,  a 
presumption  of  malice  will  arise  from  the  use 
of  a  deadly  weapon,  a  specific  intent  to  kill  will 
not  be  presumed  where  death  does  not  ensue, 
and  the  existence  of  such  intent  is  a  question  of 
fact  to  be  passed  on  by  the  jury." 

It  was  perhaps  because  of  the  decisions  in 

such  cases  as  Kendrick  v.  State,  113  Ga.  759, 

39  S.  E.  286,  Tyre  v.  State,  112  Ga.  224,  37  S. 

E.  374,  and  Lanier  v.  State,  106  Ga.  368,  32 

S.  E.  335,  that  the  learned  trial  judge  in  tills 

case  did  not  submit  to  the  Jury  the  question 

as  to  assault  and  battery.    In  the  Kendrick 

Case,  supra,  the  headnote  is  as  follow^ : 

"Wlien  on  the  trial  of  an  indictment  for  as- 
sault with  intent  to  murder,  alleged  to  hav^ 
been  committed  by  shooting  with  a  pistol,  the 
evidence  for  the  state,  if  credible,  unequivocally 
demanded  a  general  verdict  of  guilty,  and  this 
evidence  was  met  only  by  &  statement  of  the 
accused  which,  if  true,  established  an  alibi,  a 
verdict  finding  the  accused  guilty  of  the  statu- 
tory offense  of  unlawfully  shooting  at  another 
was  unwarranted ;  there  being,  under  such  cir- 
cumstances, no  evidence  whatever  upon  which 
to  base  the  same." 

Following  the  above  headnote  and  on  the 

same  page  the  report  reveals  the  foUowlug 

conduct  of  the  defendant : 

"The  evidence  showed  that  he  went,  at  night, 
to  a  house  where  his  wife,  who  was  living  sei>- 
arate  from  him,  was  staying,  broke  a  door  and 
a  window,  threw  brickbats  and  fired  pistol  shots 
into  the  house,  and,  after  exchanging  shots  with 
Zena  Dixon  and  perhaps  being  wounded,  ana 
as  she  was  returning  into  the  house  from  the 
yard  or  steps,  he  arose,  said  Jie  teas  going  to 
kill  her  [italics  ours],  and  fired  more  shots 
toward  her." 

In  the  Tyre  Case,  supra,  the  first  headnote 

Is  as  follows:    ^ 

"The  law  relating  to  the  statutory  offense  of 
*shooting  at  another*,  was  not  involved  in  a 
trial  for  assault  with  intent  to  murder,  where- 
in it  appeared  that  the  accused,  with  threats  to 
kill,  wantonly,  maliciously,  and  with  the  in  ten- 
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tion  of  executing  these  threats,  shot  directly  at 
the  prosecutor  with  a  pistol,  which,  thus  used, 
was  a  weapon  likely  to  produce  death.'^ 

Note   the  words   "with   threats   to   kilL" 

The  report  of  the  case  shows  that: 

"Davis  then  said,  'Please  don't  kill  me,  Mr. 
Tyre;*  whereupon  Tyre,  accosting  Davis,  said, 
*/  am  going  to  kill  you,*  [italics  ours],  and  with 
that  fired  his  pistol  at  Davis,  who  ran  towards 
the  house.  Tyre  kept  shooting  until  he  had 
fired  three  times  at  Davis." 

In  the  Lanier  Case,  supra,  the  uncontra- 
dicted evidence,  as  shown  by  the  record,  Is  as 
follows: 

"The  person  alleged  to  have  been  assaulted 
was  the  wife  of  the  accused.  The  accused 
seems  to  have  become  angered  on  account  of 
her  talking  with  another  man  at  or  near  a 
church  in  the  county  where  the  crime  is  alleged 
to  have  been  committed.  He  made  an  assault 
npon  her  with  a  razor,  cutting  her  three  times. 
One  of  the  wounds  inflicted  was  in  the  neck, 
and  came  very  nearly  resulting  in  lier  death, 
lacking,  according  to  the  physicians  who  ex- 
amined the  wound,  only  the  thickness  of  paper 
in  severing  an  artery  which,  if  cut,  would  nec- 
essarily have  resulted  in  death.  The  wounds 
were  large  and  deep,  extending  several  inches. 
There  was  further  testimony  that  the  defendant 
had  been  drinking  some  that  day,  but  was  not 
drunk  at  the  time  of  the  assault.  Just  prior 
to  the  assault  the  Accused  threatened  the  life  of 
his  wife  by  stating  that  he  intended  *to  cut  her 
damned  head  ofT  "  [italics  ours]. 

In  each  of  the  above  cases  it  will  be  seen 
tbat,  while  the  defendant  repeatedly  used  the 
weapon  he  had  in  hand,  yet  the  Jury  were 
not  left  to  draw  inferences  from  the  testi- 
mony alone  as  to  the  intent  to  kill,  but  in 
each  case  there  was  in  proof  a  specific  dec- 
laration of  the  defendant's  intention  to 
kill  the  persoi\  assaulted.  Such  is  not  the 
fact  in  the  instant  case.  While  the  record 
shows  an  unprovoked  assault,  it  shows  only 
one  lick  was  struck,  and  the  character  of 
that  wound  cannot  be  definitely  determined 
from  the  evidence.  The  defendant  was  not 
so  seriously  injured  as  to  prevent  him  from 
walking  a  considerable  distance  soon  after 
the  occurrence.  The  prosecutor  had  just  been 
told  by  one  of  the  three  men  that  he  "would 
give  him  until  night  to  get  away,"  and  the 
defendant  then  said  that  he  "would  not  give 
•him  that  long,"  and  then  struck  the  blow 
and  dropped  the  mattock  and  left.  Under 
tbe  facts  in  this  case,  would  it  not  be  just 
as  reasonable  for  the  jury  to  conclude  that 
for  some  undisclosed  reason  the  defendant 
desired  to  frighten  the  prosecutor  away  from 
his  home,  and  that  the  lick  was  used  as  a 
'^persuasive  argument"  that  he  had  best  not 
wait  until  that  night  to  leave.  The  prosecu- 
tor seemed  to  think  that  they  wished  him 
to  leave,  for,  after  testifying  that  Mr.  Posey 
said,  "I  will  not  give  him  untU  night,"  he 
then  adds,  "and  hit  me  over  the  head  and 
didn't  give  me  another  minute."  It  seems 
to  UB  that  one  of  the  conclusions  the  jury 
would  be  authorized  to  reach  from  the  evi- 
dence was  that  the  defendant  did  not  intend 
to  kill  the  prosecutor;  and,  this  being  true, 
they  should  have  been  given  the  opportunity 


to  find  him  guilty  of  assault  and  battery.    In 

Gallery  v.   State,  92  Ga.  463,  17  S.   E.  863 

(1),  it  was  said: 

"  'Malice,*  where  no  killing  takes  place,  does 
not  necessarily  include  an  intention  to  kill; 
it  may  coexist  with  an  intention  to  hurt  or 
injure  and  not  go  beyond.  To  intend  even  a 
slight  personal  injury  and  inflict  it  without  ex- 
cuse will  involve  malice." 

In  Hunter  v.  State,  10  Ga.  App.  831,  74 

S.  E.  553,  the  first  headnote  is  as  follows: 

''The  specific  intent  to  kill  is  an  essential  in- 
gredient of  the  offense  of  assault  with  intent  to 
murder.  The  existence  or  nonexistence  of  this 
intent  is  a  matter  of  fact  to  be  determined  by 
the  jury  from  the  evidence,  and  is  not  the 
subject  of  any  legal  presumption  arising  merely 
from  a  part  of  the  evidence.  The  law  will 
charge  an  evildoer  with  all  the  natural  conse- 
quences of  his  unlawful  act  which  the  act 
produces,  but  it  does  not  impute  to  him  by 
mere  presumption  an  intention  to  add  a  con- 
sequence to  his  unlawful  act  which  was  not  in 
fact  produced." 

In  Fallon  v.  State,  5  Ga.  App.  650,  63  S. 

B.  806,  Judge  Powell  said: 

"If  death  results  from  a  defendant's  inten- 
tionally shooting  at  the  deceased  with  an  ordi- 
nary pistol  in  a  manner  ordinarily  likely  to  kill, 
the  defendant's  intention  to  kill  is  not  is5?uable. 
The  law  presumes  that  he  intended  to  kill,  and 
not  to  inflict  some  lesser  injury.  But  if  death 
does  not  ensue,  the  law  does  not  presume  that 
the  defendant  intended  to  kill,  though  ho  shot 
with  a  weapon  likoly  to  produce  death  and  in 
a  manner  ordinarily  likely  to  produce  that 
result;  for  in  cases  of  assault  with  intent  to 
murder  the  burden  of  proving  that  the  defend- 
ant was  possessed  of  a  specipc  intention  to 
kill  is  airways  upon  the  state,  unaided  by  any 
presumption  of  law.  The  pronouncements  of 
these  propositions  by  this  court  and  by  the  Su- 
preme Court  have  been  so  uniform  and  un- 
equivocal as  to  place  them  beyond  question. 
See  Burris  v.  State,  2  Ga.  App.  418,  58  S.  E. 
545;  Duncan  v.  State,  1  Ga,  App.  118,  58  S. 
E.  248;  Napper  v.  State,  123  Ga.  571.  51  S. 
E.  592:  Gallery  v.  State,  92  Ga.  46.3,  17  S.  E. 
863;  Patterson  v.  State,  85  Ga.  131,  11  S.  E. 
620,  21  Am.  St.  Rep.  152.  Since,  therefore,  it 
is  issuable  and  a  question  for  tho  jury,  in  every 
case  where  death  does  not  ensue,  whether  the 
defendant's  intention  in  shooting  was  to  kill 
or  was  to  inflict  a  lesser  injury,  the  evidence 
cannot  be  said  to  demand  a  verdict  of  guilty 
of  assault  with  intent  to  murder,  even  where  no 
justification  or  mitigation  appears,  unless,  in 
addition  to  the  fact  of  the  shooting,  there  be 
shown  such  other  facts  and  circumstances  as  to 
establish  beyond  question  and  the  possibility  of 
legitimate  dispute  that  the  defendant  did  in  fact 
intend  to  kill.  In  some  cases  the  Supreme 
Court  has  held  the  evidence  of  the  defendant's 
intention  to  kill  to  be  so  strong  as  to  admit  of 
no  other  legitimate  inference,  and  in  these  cases 
a  verdict  of  the  statutory  offense  of  shooting  at 
another  has  been  held  to  be  without  the  bounds 
of  the  evidence,  and  therefore  an  illegal  finding. 
This  was  so  in  the  cases  of  Kendrick  and  Tyre, 
supra,  in  each  of  which  cases  the  defendant's 
lethal  intent  was  made  manifest  by  a  statement 
accompanying    the   shooting    that   he    did    pro- 

?ose  to  kill  the  person  he  was  about  to  shoot, 
f  it  were  not  for  this  distinction,  the  cases 
just  mentioned  and  other  similar  cases  would 
be  utterly  irreconcilable  with  the  indisputable 
proposition  that  the  question  whether  the  de- 
fendant intended  to  kill  or  not  is  always  for 
the  jury.  It  is  our  opinion  that  the  facts 
shown  in  the  present  case  indicate  the  intention 
to  kill  very  strongly,  but  not  so  strongly  that 
we  are  able  to  say  as  a  matter  of  law  that  the 
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fiodinsr  that  this  specific  Intention  did  exist  was  f  tiie  fire  occurred,  etc.,  were  therefore  sufficient 
absolutdj  demanded  of  the  jury:    therefore  we 
cannot  reverse  the  judgment  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence  in  that 


it  finds  the  defendant  guilty  of  an  offense  in- 
dicated by  no  phase  of  the  testimony." 

In  coacluslon  we  appropriate  the  words  of 

Judge  Roan,  as  found  in  the  case  of  Lewis 

V.  State,  14  Ga.  App.  504,  81  S.  E.  378: 

"To  constitute  the  offense  of  assault  with  in- 
tent to  murder,  there  must  be  a  specific  Intent 
to  kill.  This  intent  is  not  necessarily  or  con- 
clusively shown  by  the  use  of  a  weapon  likely 
to  produce  death.  The  jury  should  have  been 
given  the  discretion,  under  proper  instruction 
from  the  court,  to  convict  of  a  lesser  offense 
included  in  the  higher  felony  charged,  if  they 
believed  that  the  evidence  failed  to  show  a  spe- 
cific intent  to  kill.  The  failure  so  to  instruct 
the  jury  was  error." 

See  Powell  v.  State,  7  Ga.  App.  744,  67 
S.  B.  1048;  Ripley  v.  State,  7  Ga.  App.  679, 
67  S.  B.  834;  Fallon  ▼.  State,  5  Ga.  App.  659, 
63  S.  B.  806,  and  cases  therein  cited. 

Owing  to  the  fact  that  the  case  must  be 
tried  over,  a  discussion  of  the  other  alleged 
errors  would  be  useless. 

Judgment  reversed. 

BROXLES,  P.  J.,  and  HARWELL.,  J.,  con- 
cur. 

(21  Oa.  App.  814) 

SOUTHERN  RY.  CO.  v.  SMITH.    (No.  9202.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  1918.) 

(8yUahu8  hy  the  Court,) 

1.  Railroads  C=>4.54(2),  482a)--FiBES— Neo- 
LiGENCE— Evidence— Equipment. 
There  was  no  proof  that  the  engine  alleged 
to  have  communicated  the  fire  which  injured 
the  peach  orchard  of  the  plaintiff,  ndjnoent  to 
the  railroad  right  of  way,  was  actually  emitting 
sparks  at  the  time  it  passed  the  property,  or 
that  it  caused  tlie  fire;  and  while  there  was 
proof  that  t^^"  onffine  was  equipped  with  a  spark 
arrester  w;  •  .>    iiisp-^rted  and  found  to  be 

In  good  condition  the  day  before  and  the  day 
after  the  fire,  there  was  no  evidence  that  the 
engine  was  equipped  with  the  best  appliance  of 
this  character  in  general  use,  the  use  of  which 
was  consistent  with  its  practicable  operation,  or 
that  the  spark  arrester  was  of  an  approved  or 
standard  type  or  kind.  "The  measure  of  dili- 
gence which  the  law  places  upon  a  railroad  com- 
pany, in  respect  to  the  providing  and  keeping  in 
repair  of  spark  arresters  or  other  appliances  for 
the  prevention  of  fire,  is  to  use  ordinary  care 
and  diligence  to  apply  to  its  engines  the  best 
appliances  in  general  use,  the  use  of  which  is 
consistent  with  the  practicable  operation  of  its 
(Engines,  and  to  use  reasonable  care  and  skill 
in  keeping  the  same  in  good  order."  Southern 
Rv.  Co.  V.  Thompson,  129  On.  307.  58  S.  E. 
1<>44  (7).  See  Wrightsville  &  Tennille  R.  Co. 
V.  Mullis,  11  Oa.  App.  482.  75  S.  E.  825,  and 
Western  &  Atlantic  Rv.  Co.  v.  Maynard.  139 
Ga.  407,  77  S.  E.  399  (3).  Nothing  herein  ruled 
conflicts  with  the  decision  in  the  case  of  Sen- 
board  Air  Line  Ry.  v.  Jarrell.  145  Ga.  6S8.  89 
S.  E.  718,  in  which  case  there  was  evidence 
"to  show  that  the  two  engines  which  passed  on 
the  day  of  the  fire  and  prior  tboroto  were 
properly  equipped  with  approved  [italics  ours] 
spark  arresters,  which  evidence  was  uncontra- 
dicted." The  circumstances  in  proof  as  to  the 
condition  of  the  right  of  way,   the  time  when 


to  authorize  the  conclusion  that  the  defendant 
was  negligent  as  alleged,  and  to  support  a  re- 
covery. 

2.  Rui^nvG  ON  Motion  fob  New  Tbiai«. 

There  is  no  merit  in  any  of  the  special 
grounds  of  the  motion  for  a  new  trial.  The 
evidence  authorized  the  verdict,  and  the  trial 
judge  did  not  err  in  overruling  the  motion  for 
a  new  triaL 

Error  from  Superior  Court,  Paulding 
County;    A.  L.  Bartlett,  Judge. 

Action  by  W.  J.  Smith  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     AfSrmed. 

A.  J.  Camp,  of  Dallas,  and  Maddoz,  Mc- 
Camy  &  Shumate,  of  Dalton,  for  plaintiff  in 
error.  W.  E.  Spluks,  of  Dallas,  for  defend- 
ant in  error. 

WADE),  O.  J.  To  make  clear  the  ruling  In 
the  first  headnote  above,  the  entire  evidence 
offered  by  the  defendant  as  to  the  spark  ar- 
rester with  which  its  engine  was  equipped  is 
presented.  The  engineer  in  charge  of  the 
locomotive  which  the  plaintiff  contended 
communicated  the  fire  to  his  orchard  testi- 
fied on  this  subject  as  follows: 

**I  didn't  examine  my  spark  arrester  that  day. 
*  *  *  So  far  as  the  spark  arrester  is  concern- 
ed, I  don't  ever  look  at  it.  I  couldn't  tell  what 
kind  of  a  spark  arrester  was  on  my  engine.  I 
assume  it  had  one  on  it,  from  the  fact  that  the 
regulations  of  the  company  require  it.  •  *  • 
I  know  my  engine  had  a  good  spark  arrester, 
because  she  didn't  throw  fire.  I  know  it  didn't 
throw  fire  so  far  as  I  saw ;  she  was  wdthin  the 
standard.  They  all  do  throw  more  or  less 
sparks  with  the  best  arresters  you  can  put  on 
them.  It  is  a  matter  of  impossibility  to  so 
equip  an  engine  that  it  will  pull  a  full  load  and 
not  emit  more  or  less  sparks  and  coals,  but  the 
size  they  throw  are  not  considered  dangerous." 

It  will  be  observed  that  this  witness  tes- 
tified that  he  had  no  knowledge  as  to  the 
kind  of  spark  arrester  his  engine  was  equip- 
ped with,  but  merely  assumed  the  engine 
was  in  fact  provided  with  a  spark  arrester, 
and  that  it  was  "a  good  spark  arrester,"  be- 
cause, so  far  as  he  observed,  the  locomotive 
"didn't  throw  fire."  It  is  true  he  stated 
that  "she  [referring  to  the  spark  arrester] 
was  within  the  standard" ;  but  from  his  oth- 
er testimony  it  is  obvious  that  this  state- 
ment embodied  merely  a  conclusion  of  the 
witness  based  upon  the  fact  thdt  he  saw  no 
sparks  emitted  by  his  engine.  At  all  events, 
there  was  no  positive  testimony  by  him  that 
bis  engine  was  properly  equipped  with  an 
"approved"  spark  arrester  (Seaboard  Air 
Line  Ry.  v.  Jarrell,  supra),  or  that  the  spark 
arrester  actually  in  use  was  one  of  the 
"best  appliances  in  general  use";  tlie  use 
of  whl<5h  was  consistent  with  Its  practica- 
ble operation.  Southern  Ry.  Co.  y.  Thomp- 
son, supra. 

The  fireman  who  at  the  time  in  question 

was  in  charge  of  the  engine  testified: 

"The  spark  arresting  apparatus  on  the  engine 
was  in  good  condition,   so  far  as  I  know.      I 


^s^For  other  cases  see  earn*  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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never  saw  the  spark  arrester  Itself.  •  •  • 
From  the  condition  of  the  smoke  I  saw  coming 
out,  I  would  say  that  the  spark  arrester  was  in 
good  condition.  ♦  ♦  ♦  I  have  seen  a  spark 
arrester.  I  rememher  seeing  it  on  this  engine 
several  times.*' 

In  this  testimony  tliere  is  nothing  to  the 
effect  that  the  spark  arrester  on  the  engine 
alleged  to  have  communicated  the  fire  was 
an  appliance  of  the  hest  kind  in  general  use, 
or  was  even  such  an  appliance  as  was  cus- 
tomarily employed  on  locomotive  engines. 

The  only  other  witness  who  testified  as  to 
the  spark  arrester  on  the  engine  in  question 
was  the  inspector  for  the  defendant  com- 
pany, whose  evidence  was  as  follows: 

"I  am  a  spark  arrester  and  ash  pan  inspec- 
tor for  the  Southern  Railroad.  I  have  the  in- 
spection of  the  engine  on  which  Mr.  Simmons 
was  running  on  the  19th  of  November,  1912. 
That  (indicating)  is  the  second  record  I  made. 
I  am  stationed  at  Inman  Yards,  Atlanta^  Ga. 
The  inspection  was  made  on  the  night  of  the 
17th  or  18th.  Let  me  see,  it  was  on  the 
morning  of  the  18th.  I  inspected  it  again  on 
the  morning  of  the  20th.  She  arrived  in  Atlan- 
ta on  the  night  of  the  19th.  I  inspected  it  when 
it  went  off  and  after  it  came  back.  I  took  the 
front  of  it  open  and  looked  inside  of  it  to  see 
about  the  block  sheet  and  table  sheet  and  draft 
sheet  and  petticoat  pipe.  The  netting  was  all 
right.  I  made  a  close  examination  of  the  spark 
arrester  both  times.  There  was  no  trouble  with 
it  at  all.  In  an  engine,  when  the  smoke  comes 
from  the  boiler  flues  with  the  particles  of  coal, 
it  is  driven  against  the  first  sheet ;  if  any  coals 
come  through,  it  strikes  that  and  bursts  them 
up.  Then  they  hit  another  sheet,  the  draft 
,  sheet;  that  breaks  them  still  ^further.  They 
hit  two  sheets  and  then  go  to  the  top  of  the 
boiler  and  through  the  net  When  they  hit  the 
sheets  they  are  ground  up  in  there.  Assuming 
that  the  apparatus  is  in  good  condition  when 
the  particles  come  out  of  the  smokestack  they 
are  something  like  grains  of  sand,  or  dust,  some- 
thing like  that.  I  don't  think  these  things  will 
iirnite  anything  after  they  pass  out  at  the  top 
and  pass  through  the  air.  They  are  not  hot 
enough  to  start  a  fire;  they  may  be^  hut 
I  don't  think  they  are.  I  made  an  examination 
of  the  spark  arrester  on  the  18th  and  on  the 
20th,  and  found  it  in  good  condition." 

An  analysis  of  this  testimony  will  disclose 
that  the  witness  nowhere  stated  anything  in 
regard  to  the  type  or  kind  of  spark  arrester 
used  on  the  particular  engine  at  the  time  of 
the  fire.  It  is  true  he  said  that  he  inspect- 
ed this  engine  before  and  after  the  day  of 
the  fire  "and  found  it  in  good  condition,''  and 
also  that  "there  was  no  trouble  with  it  at 
all."  He  likewise  testified  how  smoke  com- 
ing from  boiler  flues  with  particles  of  coal 
In  it  would  be  driven  against  different  sheets 
In  a  spark  arrester,  and  how  the  passage  of 
large  particles  that  would  start  a  fire  would 
be  prevented  where  the  apparatus  was  in 
good  condition;  but  this  testimony  was 
merely  an  abstract  explanation  of  how  a 
spark  arrester  of  proper  type  would  prev«it 
the  emission  of  dangerous  cinders  or  spark& 


The  witness  did  not  testify  that  the  spark 
arrester  with  which  the  particular  engine 
was  equipped  would  act  in  this  manner,  or 
that  it  was  itself  a  good  spark  arrester,  suf- 
ficient to  prevent  the  passage  of  dangerous 
cinders  or  sparks,  and  altogether  failed  to 
assert  that  it  was  the  best  appliance  in  ordi- 
nary use  which  could  be  practicably  employ- 
ed on  such  an  engine,  or  that  it  was  even  of 
a  customary  type  or  of  a  kind  in  general  use. 
Although  he  explained  the  action  of  a  good 
spark  arrester  when  in  proper  condition,  and 
testified  that  the  spark  arrester  and  ash 
pan  on  this  particular  locomotive  were  in 
good  condition,  he  did  not  testify  that  the 
particular  appliance  employed  was  itself  the 
best  appliance  of  the  kind  in,  general  use,  or 
even  that  it  would,  if  In  perffect  condition,  as 
efllciently  prevent  the  emission  of  dangerous 
sparks  and  cinders  as  would  a  spark  ar- 
rester in  "general  use." 

[1,  21  In  fact,  none  of  the  testimony  in  the 
case  showed  that  the  spark  arrester  attached 
to  the  particular  engine  was  an  approved 
spark  arrester,  or  was  the  best  appliance  of 
the  kind  in  general  use.  It  cannot  be  said, 
therefore,  as  a  matter  of  law,  that  the  pre- 
sumption created  by  the  unexplained  pres- 
ence of  the  fire  very  soon  after  the  passage 
of  the  engine,  coupled  with  the  various  cir- 
cumstances which  made  it  reasonable  to  infer 
that  the  fire  was  communicated  by  the  pass- 
ing train,  was  successfully  rebutted,  and  the 
finding  of  the  Jury  was  not  unauthorized. 
The  following  quotation  from  Southern  Ry. 
Co.  V.  Herrington,  128  Ga.  440,  57  S.  E.  695, 
appears  to  be  in  point: 

"The  evidence  relied  upon  to  establish  the 
fact  that  the  fire  was  communicated  to  the  land 
of  plaintiff  by  a  spark  thrown  from  a  locomotive 
of  the  defendant  was  entirely  circumstantial. 
It  appears,  from  the  evidence,  that  two  engines 
of  the  defendant  had  passed  near  the  land,  and 
in  a  very  short  time  thereafter  the  fire  originat- 
ed abont  60  feet  from  where  the  engines  passed. 
There  is  nothing  in  the  evidence  to  indicate 
that  the  fire  could  have  originated  from  any  oth- 
er source.  This  was  sufficient  to  authorise  a 
finding  that  the  fire  originated  from  a  spark 
emitted  from  a  locomotive.  This  fact  being  es- 
tablished, a  presumption  of  negligence  arose 
against  the  company ;  and  the  controlling  ques- 
tion is  whether  this  presumption  was  rebutted. 
This  presumption  could  have  been  rebutted  by 
the  defendant  showing  that  the  engines  vyere 
nroperVtf  equipped  [italics  ours]  and  properly 
handled." 

See,  tQ  this  connection.  Southern  Ry.  Co. 
V.  Pace,  114  Ga.  712,  40  S.  B.  723 ;  Southern 
Ry.  Co.  V.  Horine,  115  Ga.  664,  42  S.  B.  52; 
Alabama  Midland  Ry.  Co.  v.  Swindell,  117 
Ga.  883,  45  S.  B.  264. 

Judgment  afllrmed. 

JBNKINS  and  LUKB,  J7.,  ooncnr. 
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(22  Oa.  App.  B) 

POWELL.  V.  WILKERSON.    (No.  9209.) 

(Court,  of  Appeals  of  Georgia,  Division  No.  1. 

March  14,  1918.) 

iSyllalus   hy  Editorial  Staff.) 

1.  Justices  of  the  Peace  <®=>205(4)  —  Ceb- 
TioRABi— Answer— Tbavehse. 

Where  the  answer  of  the  magistrate  to  a 
petition  for  certiorari  denied  that  the  two  cases 
were  tried  together  by  the  jury  by  consent,  as 
alleged,  and  stated  that  one  case  was  tried  by 
the  court,  and  that  the  jury  had  nothing  to  do 
with  it,  a  travei'se,  not  denying  such  statement, 
did  not  explicitly  deny  the  allegation  that  jury 
did  not  consider  one  case,  and  hence  that  the 
two  cases  were  not  tried  together. 

2.  Justices  of  tue  Peace  <S=»19G(1)  — •  Cer- 
tiorari—Dismissal. 

Where  the  petition  for  certiorari  sought  to 
review  errors  in  a  trial  of  two  separate  cases  in 
the  justice  court,  alleged  to  have  been  tried 
together  by  consent  by  the  jury,  but  one  of  them 
was  not  submitted  to  the  jury,  the  certiorari 
was  properly  dismissed. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  between  R.  C.  Powell  and  B.  L. 
Wilkerson.  Judgment  for  the  latter,  certio- 
rari dismissed,  and  the  former  brings  error. 
Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nash- 
ville, for  plaintiff  in  error.  J.  J.  Murray,  of 
Uahira,.for  defendant  in  error. 

WADE,  C.  J.  The  Judge  of  the  superior 
court  did  not  err  in  dismissing  the  certiorari 
for  the  reason  that  the  petition  therefor 
sought  to  review  alleged  error  in  the  trial 
of  two  separate  cases  in  a  Justice's  court 
which  were  alleged  to  have  been  tried  to- 
gether by  consent  The  answer  of  the  mag- 
istrate distinctly  denied  that  the  two  cases, 
an-  illegality  case  and  a  claim  case,  were 
tried  by  the  Jury  by  consent,  alleging,  to  the 
contrary,  "that  plea  of  illegality  was  not 
tried  by  Jury,  that  Jury  was  excluded  from 
the  room  during  the  trial  of  illegality  and 
had  nothing  whatever  to  do  with  it,"  and 
**that  counsel  for  plaintiff  and  defendant 
agreed  to  submit  the  claim  to  a  Jury  with- 
out being  tried  by  the  Justice  of  the  peace." 
The  traverse  to  the  answer  alleges  that  "the 
defendant  in  the  court  below  Insisted  upon 
Ills  illegality,  but  passed  the  same  to  a  Jury 
to  be  tried  and  passed  upon  by  them,"  but 
does  not  deny  the  distinct  statement  "that 
plea  of  illegality  was  not  tried  by  Jury,  that 
jury  was  excluded  from  the  room  during  the 
trial  of  illegality,  and  had  nothing  whatever 
to  do  w^ith  it"  Something  more  than  an  in- 
ferential traverse  is  requisite;  and  while  it 
may  be  inferred  that  perhaps  the  plaintiff  in 
certiorari  Intend.ed  to  traverse  this  entire 
statement  made  by  the  magistrate,  he  did 
not  in  fact  explicitly  deny  the  allegation  that 
the  Jury  did  not  consider  the  Illegality,  and 
hence  ttiat  the  two  cases  were  not  tried  to- 
gether; and  the  traverse  must  be  strictly 
construed.     The  certiorari  seeks  to  review 


two  distinct  cases,  one  of  which  was  not  sub- 
mitted to  the  Jury  by  consent  or  otherwise. 
Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  36) 

RICE  et  al.  v.  LOWRY,  Sheriff.     (No.  9334.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  1918.) 

(tSyllabua  hy  the  OourtJ 

1.  Execution  <s=»207—  Fobthcomino  Bond- 
Validity. 

Where  property  levied  upon  and  seized  by 
a  sherifi:  is  released  on  a  forthcoming  bund,  but 
no  claim  to  the  property  is  filed,  the  execution 
u£  the  bond  will  be  considered  as  voluntai*y,  and 
the  bond  is  a  valid  obligation. 

2.  Execution  ^=»207— FoaTUcoMiNG  Bond- 
Breach— Suit. 

Where  a  claimant,  under  a  forthcoming 
bond,  secures  possession  of  the  property  levied 
upon  by  the  sheriff,  but  liles  no  claim,  and  there- 
after disposes  of  a  portion  of  the  property  prior 
to  the  time  of  the  sale,  he  has  breached  the 
bond,  although  there  has  been  no  adjudication 
that  the  property  is  subject  to  the  execution; 
and  the  sheriff,  for  the  use  of  the  plaintiff  in 
fi.  fa.,  may  maintain  a  suit  unon  the  bond. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  li.  Bell,  Judge. 

Suit  by  J.  I.  Lowry,  Sheriff,  for  use,  etc, 
against  W.  W.  Rice,  Jr.,  and  others.  De- 
murrer to  petition  overruled,  and  defendants 
bring  error.    Affirmed. 

Mayson  &  Johnson,  of  Atlanta,  for  plain- 
tiffs In  error.  W.  S.  Dillon  and  Wm.  J.  Da- 
vis, Jr.,  both  of  Atlanta,  for  defendant  in  er- 
ror. 

BROYLES,  P.  J.  J.  I.  Lowry,  sheriff,  for 
the  use  of  the  plaintiff  in  fi.  fa.,  brought  s>uit 
upon  a  forthcoming  bond,  signed  by  W.  W. 
Rice,  Jr.,  as  principal,  and  E.  B.  Stuart  as 
surety.  The  petition  was  in  two  counts;  the 
first  count  being  based  on  the 'ground  that 
a  portion  of  the  property  described  had  been 
disposed  of  prior  to  the  time  when  it  was  ad- 
vertised for  sale;  and  the  second  count,  on 
the  ground  that  the  property  was  not  pro- 
duced or  delivered  at  the  time  and  place  of 
sale.  It  was  alleged  In  each  count  that  the 
sale  had  thereby  been  breached.  It  was 
recited  in  the  forthcoming  bond  that  the 
principal  thereof  had  interposed  his  claim  to 
the  property.  No  claim,  however,  was  ever 
filed.  The  condition  In  the  bond  was  for  the 
production  of  the  property  to  the  levying  offi- 
cer at  the  time  and  place  of  sale,  provided 
the  property  should  be  found  subject  to  the 
execution.  The  petition  set  forth  in  detail 
the  portion  of  the  property  that  was  disposed 
of  prior  to  the  time  of  the  sale.  The  de- 
fendants demurred  to  the  petition,  and  set 
up  substantially  two  points:  (1)  That  the 
petition  showed  that  no  claim  to  the  property 
had  ever  been  made,  and  hence  the  forthcom- 
ing bond  was  not  binding  on  the  defendants. 
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bnt  was  null  and  void.  (2)  That  no  breach 
of  the  bond  was  shown  since  there  was  no  ad- 
judication that  the  property  was  subject  to 
the  execution.  The  court  overruled  the  de- 
murrer, and  the  defendants  excepted. 

[1,  2]  The  first  point  raised  by  the  demur- 
rer has  been  settled  adversely  to  the  defend- 
ants' contention  In  Jones  v.  Kendrlck,  94  Ga. 
645.  21  S.  E.  831,  and  In  McFarland  v.  Lee, 
10  Ga.  App.  698,  73  S.  E.  1091. 

The  second  question  raised  by  the  demurrer 
is  not  so  easily  disposed  of.  If  we  could 
decide  It  as  a  matter  of  first  impression,  we 
would  be  inclined  to  hold  that  the  terms  of 
the  condition  of  the  bond  must  be  followed, 
and  that  the  bond  was  not  breached  by  the 
disposal  of  the  property  prior  to  the  time  of 
the  sale,  unless  the  property  had  been  found 
subject  to  the  execution.  It  seems,  however, 
that  the  Supreme  Court  has  definitely  de- 
cided this  question  to  the  contrary.  In  Rey- 
nolds Banking  Ck>.  y.  Southern  Pacific  Guano 
Co.,  140  Ga.  498,  79  S.  E.  132,  and  cases  there 
cited,  the  ruling  seems  to  be  substantially 
made  that  where  a  claimant  gets  possession 
of  the  property  levied  upon  under  a  forth- 
coming bond,  and  disposes  of  the  property 
prior  to  the  time  of  the  sale,  the  bond  is 
automatically  breached,  notwithstanding  no 
adjudication  that  the  property  is  subject  to 
the  execution  has  been  made.  This  ruling 
seems  to  be  based  upon  the  ground  that  the 
claimant  by  his  conduct  has  rendered  it  im- 
possible for  him  to  product  the  property  at 
the  time  and  place  of  sale  if  the  property 
should  be  found  subject  to  the  execution.  In 
this  case,  if  the  defendants  desired  to  raise 
the  question  as  to  whether  the  property  was 
subject  to  the  execution  which  had  been  lev- 
ied upon  it,  they  should  have  interposed  a 
claim  and  had  it  settled  on  the  trial  of  the 
claim  case.  The  failure  of  the  claimant  to 
file  a  claim  was  a  waiver  on  his  part,  both 
for  himself  and  his  surety,  of  such  trial. 
Certainly  the  defendants  should  have  kept 
the  property  under  their  control  until  such 
a  claim  had  been  filed.  As  said  by  Chief 
Justice  Bleckley,  in  Anderson  v.  Banks,  92 
Ga.  121,  18  S.  £.  364 : 

"It  is  not  allowable  for  a  claimant  to  defeat 
a  sale  by  interposing  a  claim  and  then  appro- 
priate the  property  to  his  own  use  or  suffer 
It  to  be  appropriated  by  his  surety  on  the  claim 
bond,  and  then  contest,  not  in  the  claim  case — 
the  very  case  appointed  by  law  for  the  purpose 
— but  in  a  suit  on  the  bond,  the  right  of  the 
plaintiff  in  execution  to  sell  the  property.  To 
allow  this  would  be  to  overlook  and  disregard 
the  object  of  the  claim  laws,  that  object  being 
to  facilitate  the  trial  of  the  rights  of  property 
seized  under  execution,  by  a  sort  of  Intervention 
on  the  part  of  strangers  to  the  execution,  in- 
stead of  leaving  them  to  assert  their  rights  in 
some  separate  and  independent  action.-  If 
claims  are  used  merely  to  get  or  retain-  posses- 
sion of  property' and  not  for  the  trial  of  rights 
to  it,  they  cease  to  be  substitutes  for  other  ac- 
tions and  only  give  ground  or  occasion  for  some 
other  action,  which  is  the  very  thing  the  claim 
laws  are  designed  to  prevent  It  would  be  a 
perversion  of  these  laws  not  to  hold  the  claim- 


ant and  his  surety  estopped  by  dismissing  the 
claim:  the  present  action  being  a  breach  of  a 
bond  to  produce  the  property,  and  the  question 
of  breach  not  in  any  way  involving  the  title, 
but  only  the  forthcoming  of  the  property  at  the 
time  and  place  of  sale.  Inability  to  produce  it 
when  clearly  established  is  regarded  by  our  law 
as  equivalent  to  a  failure, to  produce  it." 

In  that  case  the  claimant  had  secured  pos- 
session of  the  property  under  a  forthcoming 
bond,  and  had  filed  a  claim  to  the  property. 
The  claim  was  afterwards  withdrawn  by 
the  claimant,  and  no  new  claim  was  filed. 
The  property  had  been  disposed  of  by  the 
claimant  prior  to  the  time  of  the  sale;  and 
It  was  held  that  this  conduct,  under  the  facts 
of  the  case,  constituted  a  breach  of  the  bond. 
It  will  be  seen  that  in  that  case,  as  In  the  in- 
stant one,  there  had  been  no  adjudication 
that  the  property  was  subject  to  the  execu- 
tion. 

Under  the  above  rulings,  the  Court  did  not 
err  in  overruling  the  demurrer  to  the  peti- 
tion. 

Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

HARWEILL,  J.  I  concur  in  the  decision 
upon  principle,  as  well  as  upon  the  authority 
of  the  case  of  Reynolds^  Banking  Co.  v. 
Southern  Pacific  Guano  Co.,  140  Ga.  498,  79 
S.  £.  132. 


(21  Qa.  App.  81B) 

CLARK  et  al  v.  BANK  OF  THOMAS- 
VILLB.   (No.  9295.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  191&) 

(SyUaJms  hy  the  Court.) 

1.  Usury  ^=»76  — Effect  on  Hohxstead  — 
Waiver. 

A  waiver  of  homestead  is  void  if  embraced 
in  a  promissory  note  infected  with  usury. 
Prather  v.  Smith,  101  Ga.  283,  28  S.  B.  857 ; 
Cleghom  v.  Greeson,  77  Ga.  343;  Hancock  v. 
Bank  of  Tifton,  6  Ga.  App.  678,  65  S.  E.  784. 

2.  Courts  ^=»91(1)--Biix8  and   Notes  ^=» 
376— Rules  of  Decision— Defense  of  Usu- 

BT— HOICESTEAD   WaIVER. 

The  decisions  of  the  Supreme  Court  of 
Georgia  are  binding  as  precedents  upon  this 
court,  and  clear  and  definite  rulings  on  ques- 
tions of  law  must  be  recognized  and  followed. 
It  was  held  by  the  Supreme  Court  in  Angler  v. 
Smith,  101  Ga.  844,  28  S.  E.  167,  that  "the 
defense  .of  usury  is  good  even  against  a  bona 
fide  holder  for  value  of  a  negotiable  promissory 
note,  who  acquired  title  to  the  same  before  its 
maturity."  See,  also,  Bailey  v.  Lumpkin,  1 
Ga.  392,  and  Laramore  v.  Bank  of  Americus, 
69  Ga.  722.  What  is  said  of  the  two  last 
mentioned  cases  in  the  case  of  Weed  v.  Gaines- 
viUe  Railroad  Co.,  119  Ga.  576,  46  S.  E.  885, 
where  the  opinion  is  expressed  that  a  bona  fide 
holder  for  value  should  be  protected  against 
siich  a  defense,  is  merely  the  view  of  one  jus- 
tice; the  Question  not  being  considered  by  the 
court  in  that  case.  See,  also,  Atlanta  Sav- 
ings Bank  v.  Spencer,  107  Ga.  629,  33  S.  E. 
878  (7);  Clarke  v.  Havard,  111  Ga.  242,  245, 
36  S.  E.  837,  51  L.  R.  A.  499. 
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(a)  It  would  seem  ta  follow,  as  a  logical  con- 1  Suit  for  deceit  by  W.  M.  Dayls  against  J. 
elusion,  If  the  maker  of  a  promissory  note  can  q^  gco^.  Judgment  for  plaintiff,  motion 
»et  up  the  defense  of  usury  agamst  a  bona  fide  °  *^ 


holder  who  purchases  before  due,  for  value  and 
without  notice,  that  he  can  likewise  insist  upon 
the  invalidity  of  the  homestead  waiver  embraced 
m  a  usurious  contract  in  the  hands  of  such 
a  bona  fide  holder. 

Q))  The  only  question  presented  by  the  rec- 
ord in  this  case  being  wnether  the  defense  of 
usury  could  be  pleaded  against  a  bona  fide  pur- 
chaser of  a  promissory  note  for  value,  before 
its  maturity,  for  the  purpose  of  avoiding  a  home- 
stead w&iver  embraced  therein,  we  hold  that 
the  court  erred  in  sustaining  the  demurrer  to 
the  defendant's  plea  setting  up  such  a  defense 
and  in  striking  the  plea.  The  act  of  1916  (Qa. 
Laws  1916,  p.  48)  has  no  relevancy  to  the  case 
presented  by  this  record. 

Error  from  Superior  Court,  Grady  County; 
W.  El  Thomas,  Judge. 

Action  between  G.  W.  Clark  and  others 
and  the  Bank  of  ThomasviUe.  Judgment  for 
the  latter,  and  the  former  bring  error.  Re- 
versed. 

S.  P.  Cain,  of  Cairo,  for  plaintiffs  in  error. 
Titus,  Dekle  &  Hopkins,  of  Thomasville,  for 
defendant  in  error. 

WADE,  0.  J.    Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Qa.  App.  82) 

SCOTT  V.  DAVIS.    (No.  9316.) 

(Court  of  Appeals  of  Georgia,  Division  No..  2. 

March  13,  1918.) 

(Byllahua  hy  the  Court  J 

1.  Exceptions,  Bill  of  <©=»58(4)— Sebvicb— 
Dismissal— Statute. 

The  bill  of  exceptions  was  dated  October 
12,  and  there  was  an  acknowledgment  of  serv- 
ice on  October  24th  in  the  following  form:  "Due 
and  legal  service  of  the  foregoing  bill  of  excep- 
tions is  hereby  acknowledged,  a  copy  being  re- 
ceived: reserving  aU  legal  rights  and  excep- 
tions." The  defendant  in  error  moved  to  dis- 
miss the  bill  of  exceptions,  because  service  was 
not  made  or  acknowledged  within  ten  days  of 
the  signin|:  of  the  same.  The  motion  is  denied 
as  not  being  well  taken.  Laws  1911,  p.  149 
(Park's  Ann.  Civ.  Code,  J  61(>4[a]) ;  Stewart 
Bros.  V.  Randall  Bros.,  138  Ga.  79G,  76  S.  E. 
n52;  Jones  V.  Patterson,  138  Ga.  862,  76  S. 
E.  378;  Cook  &  Son  v.  Parsons,  143  Ga.  127, 
84  S.  B.  559;  Mitchell  Automobile  Co.  v.  Mc- 
Daniel,  143  Ga.  516,  85  S.  E.  635;  Langford 
V.  Salter,  146  Ga.  123.  90  S.  E.  860. 

2.  Appeal  and  Ereob  <S=»7;50(7)— Fobm  of 
Verdict— Exceptions. 

"The  point  that  the  verdict  should  have 
specified  the  damages  in  solido,  instead  of  find- 
ing a  designated  sum  with  interest  thereon,  can- 
not be  raised  under  the  general  ground  that  the 
verdict  is  contrary  to  law  and  contrary  to  the 
evidence."  Mtna.  Insurance  Co.  v.  Peavy, 
Guardian,  9  Ga.  App.  759,  72  S.  E.  300. 

3.  Appeal  and  Error  <@=>5S8— Brief  of  Evi- 
dencb>-overrulinq  of  motion  foe  new 
Trial— RteviEW. 

There  being  no  legal  brief  of  the  evidence, 
the  assignment  of  error  as  to  the  overruling  or 
the  motion  for  a  new  trial,  which  is  based  upon 
the  general  grounds  only,  will  not  be  passed 
upon. 

Error  from  Superior  Court,  Madison  Coun- 
ty; W.  L.  Hodges,  Judge. 


for  new  trial  denied,  and  defendant  brings 
error.     Affirmed. 

Gordon  &  Gordon,  of  Danielsville,  and  Jno. 
J.  &  H.  M.  Strickland,  of  Athens,  for  plain- 
tiff in  error.  Berry  T.  Maseley,  of  Daniels- 
villa,  for  defendant  in  error. 

HARWELL,  J.  This  is'  the  second  appear- 
ance of  this  case  in  the  appellate  courts, 
it  having  been  carried  to  the  Supreme  Court 
when  dismissed  on  demurrer.  Davis  y.  Scott, 
141  Ga.  33,  80  S.  E.  284.  It  Is  a  suit  for 
deceit,  and  resulted  in  a  verdict  for  the  plain- 
tiff. 

[1-3]  The  motion  for  a  new  trial  is  upon 

the  general  grounds.    The  brief  of  evidence 

is  apparently  the  full  stenographic  report, 

reduced  to  narrative  form  with  no  effort  at 

abridgment.     There  is  in  fact  on  the  last 

page  of  the  brief  a  certificate  of  the  court 

stenographer  that: 

*'The  above  and  foregoing  25  pages  constitute 
a  true  and  correct  copy  of  the  evidence,  reduced 
to  narrative  form,  produced  upon  the  trial  of 
the  above  stated  case." 

Apparently  all  of  the  objections  to  testi- 
mony, and  arguments  of  counsel  thereon, 
and  the  rulings  of  the  court,  and  discussions 
between  the  court  and  counsel  on  other  phases 
of  the  case  are  embodied  verbatim  et  litera- 
tim In  the  brief.  This  immaterial  matter 
constitutes  nearly  one-third  of  the  brief. 
This  is  not  a  legal  brief  of  the  evidence,  and 
the  assignment  of  error  based  upon  the  gen- 
eral grounds  of  the  motion  will  not  be  passed 
upon.  Lanham  v.  Presley,  7  Ga.  App.  839, 
68  S.  E.  448,  and  citations;  Albany  &  North- 
ern Ry.  Co.  V.  Wheeler,  6  Ga.  App.  270,  64 
S.  E.  1114;  Hitchcock  y.  Latham,  97  Ga. 
253,  22  S.  B.  997(2);  Jones  v.  West  View 
Cemetery,  103  Ga.  660,  29  S.  B.  710;  Graham 
V.  City  of  Baxley,  117  Ga.  42,  43  S.  B.  405 
(2).  **The  Supreme  Court  will  not  review 
the  evidence  in  a  case  when  it  is  apparent 
that  there  has  been  n6  bona  fide  effort  to 
brief  the  evidence  as  required  by  law,  and 
when  the  document  purporting  to  be  a  brief 
of  the  evidence  is  extensively  interspersed 
with  objections  to  testimony,  statements,  mo> 
tions  and  arguments  of  counsel,  rulings  of  the 
court,  evidence  to  which  objections  were  sus- 
tained, and  also  with  colloquies  between  coun* 
sel  and  the  court  ♦  ♦  ♦  Equitable  Mort- 
gage Co.  V.  Bell,  115  Ga.  651,  42  S.  E.  82;  Gra- 
ham V.  Baxley,  117  Ga.  42,  43  S.  B.  405;  Wall 
V.  Mercer,  119  Ga.  346,  46  S.  B.  420.  Where, 
in  such  a  case,  no  question  is  presented  for 
decision  which  can  be  determined  without 
reference  to  the  evidence,  the  judgment  of 
the  court  below  must  be  affirmed."  McComb 
y.  Hines,  123  Ga.  246,  51  &  B.  300. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J^ 

» concur. 
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DALY  V.   OEMBNTTLB  ROOFING   00. 

(No.  8923.) 

(Supreme  Oourt  of  South  Carolina.    March  11, 

19ia) 

Estoppel  ^=>83(1)— Estoppel  in  Pais— As- 
bubancb  to  gontbactob. 
If  the  manufacturer  of  roofing  assured  a 
contractor  that  rafters  in  a  new  building  were 
Bulficient  to  carry  the  load  of  the  roofing,  do- 
ing so  to  get  the  contract  to  suj^ply  roofing,  in 
the  owner's  action  against  it  on  its  guaranty  of 
its  roofing,  it  cannot  be  heard  to  say  that  the 
rafters  were  not  sufficient 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   M.  S.  Whaley,  Judge. 

Action  by  Mrs.  O.  Daly  against  the  Ce^- 
mentile  Roofing  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Reversed. 

Graydon  &  Graydon,  of  Columbia,  for  ap- 
pellant. H.  N.  Edmunds,  of  Columbia,  for 
respondent. 

HYDRICK,  J.  Plaintiff  appeals  from  judg- 
ment of  nonsuit  In  this  action  to  recover 
damages  for  breach  of  the  following  guar- 
anty: 

''In    consideration    of    the   sum    of    $376.70, 

•  ♦  ♦  we  hereby  guarantee  our  product 
known  as  'Cementile,'  placed  upon  roof  for  you. 

*  *  *  We  guarantee  the  aforesaid  cementile 
roofing  to  be  free  from  all  defects  as  to  material 
and  workmanship,  and  we  hereby  guarantee  to 
keep  the  same  in  repair  for  the  period  of  ten 
(10)  years  from  this  date.  This  guaranty  does 
not  cover  the  repairing  of  anv  damage  caused 
by  negligence  of  other  parties. 

Plaintiff  employed  a  contractor  to  prepare 
the  plans  and  specifications  for  a  dwelling 
house  which  he  agreed  to  build  for  her.  The 
plans  called  for  a  tin  roof,  but  after  they 
had-  been  so  prepared,  defendant  proposed  to 
plaintiff,  either  directly  or  through  the  con- 
tractor, to  put  on  a  cementile  roof.  The 
contractor  expressed  some  doubt  of  the  wis- 
dom of  making  the  change  on  the  ground  the 
cementile  was  a  new  and  untried  roofing, 
and  because  he  doubted  whether  the  rafters 
specified  would  be  of  sufficient  strength  to 
sustain  the  Increased  load.  He  testified  that 
he  discussed  the  matter  with  defendant's 
representative,  who  assured  him  that  the 
rafters  specified  were  all  right  and  asked 
him  to  reserve  his  judgment  as  to  the  roof- 
ing, and  not  condemn  it  without  giving  it  a 
trial,  as  he  would  give  a  guaranty  on  it. 
Thereupon  the  contract  was  changed,  so  as 
to  provide  for  a  cementile  roof.  The  con- 
tractor testified  that  he  prepared  the  sub- 
structure for  the  cementile  according  to 
defendant's  directions  putting  in  extra  brac^ 
ings  to  the  rafters  wherever  requested. 

The  roof  leaked  from  the  time  it  was  put 
on,  and  plaintiff  has  made  frequent  demands 
an.  defendant  to  repair  It;  but  defendant 
says  the  leaking  was  caused  by  the  sagging 
of  the  rafters,  which  was  not  its  fault,  and 
now  tells  plaintiff  not  only  that  the  roof  can- 
not be  rQ[)aired  unless  it  is  all  taken  6ff  and 


heavier  rafters  substituted,  but  that  the  roof 
is  a  source  of  menace  to  the  occupants  of 
the  house,  on  account  of  the  excessive  weight 
on  the  rafters. 

If  defendant  assured  the  contractor  that 
the  rafters  were  sufficient  to  carry  the  load 
of  its  roofing  to  get  the  contraict,  it  cannot 
be  heard  to  say  now  that  they  were  not. 
Besides,  there  was  testimony  that  the  house 
leaked  where  the  rafters  were  not  sagged. 

The  court  erred  in  granting  the  nonsuit. 
Judgment  reversed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  J  J.,  concur. 


(109  S.  C.  U7) 

STATE  V.  FEREBEB.    (No.  0907.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1918.) 

CaiiaNAL  Law  ^=»762  (5)  — Instructions  — 
Duties  and  Pbtovince  of  Jurt. 
The  instruction,  in  a  criminal  case,  that  if 
the  jurj'  made  a  mistake  in  arriving  at  the  truth 
no  tribunal  on  earth  would  change  its  verdict, 
was  wrong  as  to  the  statement  of  law,  and  may 
have  caused  the  ^ury  to  infer  that  the  court  be- 
Ueved  defendant  guilty. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Jasper  County ;  James  E.  Peurifoy,  Judge. 

Charles  Ferebce  was  convicted  of  selling 
liquor,  and  appeals.    Reversed. 

Thos.  E.  Miller,  of  (Charleston,  for  appel- 
lant Solicitor  George  Warren,  of  Hampton, 
for  the  State. 

HYDRICK,   J.     Defendant   appeals  from 

sentence  on  conviction  of  selling  liquor.    The 

court  charged,  in  part,  as  follows: 

"You,  the  jury,  have  heard  all  the  witnesses, 
♦  ♦  ♦  and  you  must  tell  what  is  the  truth. 
If  I  make  a  mistake  in  charging  you  the  law, 
and  if  the  defendant  is  prejudiced,  the  Supreme 
Court  will  correct  me.  J3ut  if  you  make  a  mis- 
take in  arriving  at  the  truth,  there  is  no  tri- 
bunal on  earth  that  will  change  it,  because  you 
are  the  sole  judges  of  the  facts." 

The  language  quoted  is  susceptible  of  a 
construction  which  would  make  it  a  charge 
upon  the  facts,  In  that  it  gave  the  Jury  an 
intimation  of  the  opinion  of  the  judge  as  to 
the  force  and  effect  to  be  given  to  the  evi- 
dence. When  the  court  told  the  jury,  **lf 
you  make  a  mistake  In  arriving  at  the  truth, 
there  is  no  tribunal  on  earth  that  will  change 
it,"  the  jury  knowing  that  the  judge  had  the 
power  to  set  aside  their  verdxct,  if  it  did  not 
meet  his  approval,  may  have  inferred  from 
the  remark  that,  in  the  opinion  of  the  judge, 
the  evidence  of  guilt  was  so  strong  and  clear 
that  a  verdict  of  guilty  would  meet  his  ap- 
proval. Unquestionably,  if  he  had  told  them 
so  in  so  many  words,  it  would  have  heen 
ground  for  reversal. 

While  we  have  no  doubt  that  the  court  mere- 
ly intended  to  impress  upon  the  jury  the 
responsibility  resting  upon  them  to  find  a 
true  verdict,  we  have  no  means  of  knowing 
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tbat  the  jury  drew  only  that  inference  from 
the  language  used.  Standing  alone,  and  un- 
der different  circumstances,  such  a  statement 
might  not  be  deemed  sufficiently  prejudicial 
to  call  for  reversal ;  but,  taken  in  connection 
with  another  phase  of  it,  which  we  must 
consider,  we  .think  it  entitles  defendant  to 
new  trial. 

While  it  is  proper  that  juries  should  be 
impressed  with  the  dignity  and  importance 
of  their  office  in  the  administration  of  justice, 
and  that  they  should  be  advised  of  the  grave 
responsibility  resting  upon  them  in  the  duty 
of  finding  true  verdicts,  they  should  not  be 
told — for  it  Is  not  true— that  they  are  all- 
powerful  in  that  regard.  Under  our  system 
of  government,  arbitrary  power  is  vested  in 
no  one  functionary,  either  in  the  making  or 
In  the  administration  of  law.  bnder  the 
Oonstitution  and  statutes,  the  trial  judge  has 
been  vested  with  the  power  and  charged  with 
the  not  iess  solemn  and  responsible  duty  of 
controlling  the  verdicts  of  Juries,  by  grant- 
ing new  trials,  to  the  end  that  there  shall  be 
no  miscarriage  of  justice;  and  he  should 
neither  renounce  that  power  and  duty,  nor 
indicate  any  intention  of  doing  so,  for  it  is 
the  main,  and  in  many  cases  the  only,  safe- 
guard against  capricious  or  unjust  verdicts. 
Therefore  juries  should  be  cautioned  that 
only  so  long  as  they  render  just  and  true 
verdicts  will  they  be  respected  and  approved. 
But,  if  they  are  told  in  advance  that  any  sort 
of  verdict  which  they  may  see  fit  to  find  wiU 
not  be  disturbed,  they  may  construe  it  into 
an  unbridled  license  to  administer  justice, 
not  according  to  the  law  and  evidence,  but 
according  to  their  own  peculiar  notions, 
which  may  be  capricious  or  controlled  by 
prejudice. 

Judgment  reversed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(109  S.  C.  132) 

TURNER  et  aL  v.  CLARK  et  aL    (No.  d912.) 

(Supreme  Court  of  South  Carolina.     March  4, 

1918.) 

Action  ^=:»50(5)— Misjoindeb  of  Causes  of 
Action — Statute. 
Under  Code  Civ.  Proc.  §  166,  providing  that 
all  parties  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demand- 
ed, may  be  joined  as  plaintiffs,  except  as  other- 
wise provided,  and  section  168,  providing  that 
of  the  parties  to  the  action  those  united  in  in- 
terest must  be  joined  as  plaintiffs  or  defendants, 
where,  in  an  action  for  partition,  the  land  was 
sold  to  one  who  gave  bonds  for  unpaid  portions 
of  the  purchase  price,  all  of  the  bonds  being  se- 
cured by  one  mortgage,  and  under  order  of  the 
court  the  master  assigned  the  bonds  and  mort- 
gage to  the  parties  according  to  their  interests, 
the  three  causes  of  action  of  the  assignees  of 
the  bonds,  default  having  been  made  in  pay- 
ment,* to  recover  judgment  thereon  and  to  fore- 
close the  mortgage,  were  not  misjoined  in  one 
action,  on  the  ground  that  all  the  plaintiffs  were 
not  united  in  interest  in  each  of  the  bonds.       | 


Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  .Ck>unty;  Mendel  L.  Smith,  Judge. 

Action  by  James  E.  Turner  and  others 
against  Washington  Clark  and  others.  From 
:ludginent  for  plaintiffs,  defendants  appeal. 
Affirmed. 

II.  N.  Edmunds,  of  Columbia,  for  appel- 
lants. James  S.  Verner,  of  Columbia,  for  re- 
spondents. 

HYDRICK,  J.  In  an  action  for  partition 
between  James  E.  Turner  et  al.  v.  Marion  E. 
Turner  et  al.  the  lands  were  sold  to  the  de- 
fendant Clark,  who  gave  the  master  several 
bonds,  in  different  amounts,  for  unpaid  por- 
tions of  the  purchase  price.  All  of  the  bonds 
were  secured  by  one  mortgage  of  the  lands 
sold. 

Under  order  of  the  court  the  master  as- 
signed the  bonds  and  mortgage  to  the  par- 
ties according  to  their  interests  In  doing 
so  he  assigned  one  bond  for  a  specific  amount 
to  Marion  E.  and  Margaret  S.  Turner,  and 
another,  for  a  different  amount,  to  the  other 
parties,  and  assigned  the  mortgage  to  all 
the  parties. 

Default  having  been  made  in  payment  of 
the  bonds,  the  assignees  thereof  brought  this 
action  to  recover  judgment  thereon  and  to 
foreclose  the  mortgage.  They  set  up  three 
causes  of  action,  whicih  are  identical,  except 
in  the  amount  of  the  bonds  and  description  of 
the  separate  lots.  The  defendant  Carolina- 
Georgia  Investment  Company  is  the  present 
owner  of  the  lands,  having  purchased  them 
from  the  defendant  Clark. 

The  defendants  demurred  to  the  complaint 
t'or  misjoinder  of  causes  of  action,  on  the 
ground  that  all  the  plaintiffs  are  not  united 
In  interest  In  each  of  the  bonds,  since  Mari- 
OJi  E.  and  Margaret  S.  Turner  own  in  their 
own  right  a  certain  bond,  and  have  no  inter- 
est in  the  bonds  owned  by  the  other  plain- 
tiffs, who  own  in  their  own  right  certain  oth- 
er bonds,  and  have  no  interest  in  those 
owned  by  Marion  E.  and  Margaret  S.  The 
demurrer  was  overruled,  and  defendants  ap- 
pealed. 

The  ruling  of  the  circuit  court  was  clearly 
right.  Section  166  of  the  Code  of  Civil  Pro- 
cedure provides  that: 

"All  persons  having  an  interest  in  the  subject 
of  the  action,  and  in  obtaining  the  relief  de- 
manded, may  be  joined  as  plaintiffs,  except  as 
otherwise  provided  in  this  title." 

There  is  no  other  provision  in  that  title 
which  prevents  the  joinder  of  the  plaintiffs 
in  this  action.  On  the  contrary,  there  aare 
other  provisions  which  sanction  it,  particu- 
larly section  168,  which  says: 

"Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs 
or  defendants,"  etc. 

Now,  While  it  is  true  that  all  the  plaintiffs 
have  no  joint  interest  In  all  the  bonds,  yet 
they  all  have  such  an  interest  in  the  subject 
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of  the  action  and  in  obtaining  the  relief  de- 
manded. They  are  united  in  interest  in  the 
mortgage  and  in  the  foreclosure  of  it  and  in 
the  proceeds  of  the  sale  of  the  mortgaged 
property.  From  the  Tlewpoint  of  equity 
there  was  bat  one  cause  of  action  and  one 
subject  of  action,  the  foreclosure  of  the  mort> 
gage  and  distribution  of  the  proceeds;  the 
particular  relief  granted  to  each  of  the  par- 
ties being  mere  incidents  thereto  and  grow- 
ing thereout  Note  that  section  .166  does  not 
say  that  the  plaintiffs  must  be  "united  in 
interest"  in  the  subject  of  the  action  or  in 
the  relief  demanded,  but  it  says  *'all  parties 
having  an  interest"  therein,  which  means 
any  interest  therein.  Of  course,  that  means 
such  an  interest,  legal  or  equitable,  as  would 
make  them  proper  parties  to  the  action. 

Defendants  concede  that  the  joint  owners 
of  any  one  or  more  of  the  bonds  might  have 
been  united  as  plaintiffs,  and  the  owners  of 
the  other  bonds  might  have  been  made  de- 
fendants, and,  as  such,  the  latter  could  have 
set  up  and  had  their  rights  and  interests  ad- 
judicated. What  difference  can  it  make  to 
the  defendants  whether  they  are  plaintiffs  or 
defendants,  if  the  result  would  be  the  same? 
That  would  be  a  sacrifice  of  substance  to 
form.  This  is  an  action  in  equity,  where  the 
court  delights  to  do  complete  justice  to  all 
parties  interested  in  the  subject  of  the  ac- 
tion so  as  to  avoid  multiplicity  of  actions. 

Though  not  directly  in  point,  the  cases 
cited  by  respondents  sustain  the  ruling  of 
the  circuit  court  by  analogy. 

Judgment  affirmed. 

GARY,  O.  X.  and  WATTTS,  FKASBR,  and 
GAGB,  JJ.,  concur. 


a09  S.  C.  124) 

SMITH  V.  WESTERN  UNION  TELEGRAPH 

CO.     (No.  9909.) 

(Supremo  Court  of  South  Carolina.     Feb.  19, 

1918.) 

1.  TEueaBAPns  and  Telephones  <9=s>56(1)— 
LiABiLrrT— Mistake  in  Addressee. 
A  telegraph  company  is  not  liable  for  fail- 
ure to  dehver  to  plaintiff  a  message  which  by 
mistake  of  a  doctor  was  directed  to  plaintiff 
when  meant  for  his  brother. 

Appear  from  Common  Pleas  Circuit  Ck)urt 
of  Union  County;  H.  F.  Rice,  Judge. 

Action  by  Frank  Smith  against  the  West- 
ern Union  Telegraph  Company.  From  tf 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Barron  ft  Barron,  of  Union,  for  appellant 
Jolm  Gary  Evans,  of  Spartanburg,  and  J.  A. 
Sawyer,  of  Union,  for  respondent 

GAGE,  J.  Action  for  failure  to  deliver  to 
the  plaintiff  a  telegram  directed  to  him,  and 
for  damages  for  the  consequent  mental  an- 
guish. Verdict  directed  for  the  defendant; 
appeal  by  the  plaintiff. 


The  circumstances  of  the  case  are  these: 
One  John  Smith,  of  Union  county,  S.  C,  was 
ill  at  Pryor's  Hospital  in  Chester,  S.  C. 
He  had  two  brothers  in  Union  county,  Oscar 
and  Frank  Smith.  Dr.  Pryor  sent  the  tele- 
gram to  Frank,  calling  him  to  the  bedside  of 
John.  The  intention  of  Dr.  Pryor  was  to 
send  the  message  to  Oscar,  whom  he  knew, 
and  with  whom  he  had  engaged  in  phone 
conversation  about  John's  condition,  and  not 
to  Frank,  whom  he  did  not  know,  and  with 
whom  he  had  not  conferred.  The  direction 
of  the  telegram  to  Frank  in  the  place  of  Os- 
car was  a  mistake  of  Dr.  Pryor.  These  facta 
were  clearly  proven  by  Dr.  Pryor,  and  no 
reasonable  conclusion  can  be  drawn  to  the 
contrary.  If  that  be  so,  then  Frank  has 
plainly  no  cause  of  action  against  the  com- 
pany. 

The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(100  s.  c.  180) 

EVANS  V.  ATLANTIC  COAST  LINE  R.  CO. 

(No.  9911.) 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1918.) 

1.  Appeal  anu  Error  ^=^1171  (2)— Reversal 
—Amount  op  Recovery— Trivial  Excess. 

An  action  to  recover  from  a  carrier  for  loss 
and  statutory  penalty  for  neglect  to  pay  claim 
in  due  time,  where  the  only  dispute  was  whether , 
the  refund  for  freight  charges  should  be  11  cents 
or  15  cents,  is  a  fit  case  to  apply  the  maxim, 
**De  minimis  non  curat  lex.** 

2.  Carriers   ^=»20(1)— Loss   of  Good&— De- 
lated Payment— Statutes—Penalty. 

While  a  statute  providing  a  penalty  for  neg- 
lect of  »  carrier  to  pay  a  loss  in  due  time  is 
penal,  yet  it  was  enacted  to  meet  a  hurtful  pol- 
icy of  delaying  payment,  and  to  that  extent  is 
remedial. 

Appeal  from  Common  Pleas  Circuit  Court  of 
Florence  County;  Thomas  H,  Spain,  Judge. 

Action  by  H.  H.  Evans  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

McNeill  &  Oliver,  James  M.  Lynch,  and  F. 
L.  Willcox,  all  of  Florence,  for  appellant 
P.  H.  Arrowsmith,  of  hake  City,  for  respond- 
ent. 

GAGE,  J.  Appeal  from  an  order  of  the  cir- 
cuit court  which  affirmed  a  magistrate  judg- 
ment for  $5.04,  the  price  of  51%  pounds  of 
bacon,  $4.69,  and  the  freight  charge  of  15 
cents  collected  on  it,  and  $50  penalty  for 
neglect  to  pay  loss  in  due  time.  There  was 
no  dispute  about  the  loss  of  the  bacon  or 
the  price  of  it,  and  there  was  no  excuse  of- 
fered why  the  loss  was  not  promptly  paid. 
The  appellant's  only  contention  is  that  it  was 
liable  to  refund,  not  15  cents  found  by  the 
magistrate  for  freight  charge,  but  only  11 
cents.    The  collection  of  a  penalty  is  thus 
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made  to  depend  upon  a  failure  of  the  recovery 
to  come  up  to  the  amount  claimed  by  5  ceut^ 

The  freight  bill  only  fixes  at  21  cents  the 
charge  on  100  pounds  of  bacon.  The  propor- 
tionate charge  on  51 V^  pounds  of  bacon  would 
be  10.81  cents.  But  the  freight  bill  does  not 
fix  the  charge  for  less  quantity  than  the  hun- 
dred. For  such  quantities  no  contract  price 
for  carrying  was  proven.  It  is  manifest, 
therefore,  that  the  magistrate  was  not  limi- 
ted to  award  15  cents  for  the  carriage  of  51^4 
pounds  of  bacon. 

[1]  We  think,  moreover,  that  the  plaintiff 
practically  recovered  the  full  amount  claimed. 
It  is  a  fit  case  to  apply  the  maxim,  "De 
minimis  non  curat  lex." 

[2]  It  is  true  the  statute  is  penal,  but  it 
was  enacted  to  meet  what  had  come  to  be  a 
hurtful  policy  of  delay  in  payment  of  claims, 
and  to  that  extent  the  statute  is  also  reme- 
dial 

It  may  look  to  the  defendant  like  a  hard- 
ship to  mount  a  penalty  'of  $50  on  a  recovery 
of  about  $5.  But  it  may  look  to  the  plain- 
tiff like  a  hardship  to  force  him  into  a  suit 
at  law  in  three  courts  over  5  cents. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  0.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur.  B^RASER,  J.,  concurs  in  the  re- 
sult. 

FRASER,  J.  The  amount  due  Is  a  matter 
of  fact  not  within  the  jurisdiction  of  this 
court.  The  statute  says  '*full  amount,"  and 
I  do  not  think  any  amount  is  negligible. 
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MARION  COTTON  OIL  CO.  v.  ATLANTIC 
COAST  LINE  R.  CO.    (No.  9918.) 

(Supreme  Court  of  South  Carolina.     March  8, 

1918.) 

Carbiers  ^=»176— Connectino  Railboads— 
Penalty  fob  Delay. 
Civ.  Code  1912,  §S  2574,  2575.  making  con- 
nectiug  carriers  agents  of  each  other  and  liable 
for  damages  caused  b^  delays  occurring  on  con- 
necting lines  with  a  right  of  action  over  against 
the  carrier  at  fault,  does  not  render  a  railroad 
liable  under  a  statute  penalizing  delays  where 
the  delay  occurred  on  the  line  of  a  connecting 
carrier. 

Appeal  from  Common  Pleas  Circuit  Ck>urt 
of  Marion  County;    J.  W.  De  Vore,  Judge. 

Two  actions  by  the  Marion  Cotton  Oil  Com- 
pany against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  defendant  in 
each  case,  and  plaintiff  appeals.    Affirmed. 

A.  P.  Woods,  of  Marion,  for  appellant.  L. 
D.  Lide,  of  Marlon,  for  respondent. 


FRASKR,  J.  These  two  cases,  between  the 
same  parties,  were  tried  together.  The  stat- 
utes of  this  state  require  its  railroads  to 
transport  and  deliver  goods  in  a  reasonable 
time,  and  then  sets  forth  what  is  a  reasona- 
ble time.  It  further  provides  a  penalty  of 
$5  per  day  for  unreasonable  delay.  Another 
statute  makes  connecting  carriers  agents  for 
each  other.  Two  cases  of  goods  were  shipped 
to  the  plaintiff  from  Kershaw,  S.  O.,  and 
neither  was  delivered  in  the  time  required 
by  the  statute.  Two  cases  were  shipped  over 
the  Southern  Railway  from  Kersha^r  to 
Camden,  over  the  North  Western  Railroad 
from  Camden  to  Sumter,  and  over  the  At- 
lantic Coast  Line  Railroad  from  Sumter  to 
Marion.  The  Coast  Line  was  sued  for  the 
delay.  On  the  trial  the  defendant  showed 
that  there  was  no  delay  on  its  road.  The 
plaintiff  claims  that,  iqasmuch  as  these  con- 
necting carriers  are  agents  for  each  other 
it  has  a  right  to  judgment  against  the  de- 
fendant on  account  of  the  delay  of  its  agents, 
the  connecting  carriers. 

It  is  not  necessary  to  burden  this  opinion 
by  incorporating  the  sections  of  the  statutes. 
They  are  easily  accessible  to  those  Interested. 

Section  2574  (Code  of  Laws  of  South  Caro- 
lina 1912,  vol.  1)  declares  that  connecting 
carriers  are  agents  for  each  other.  Section 
2575  provides  the  extent  of  the  liability,  and 
says  they  are  liable  ''for  any  damages  for 
injury  or  damages  to,  or  loss,  or  delay  of  any 
freight,  baggage  or  other  property  sustained 
anywhere  in  such  •  ♦  ♦  transportation 
over  connecting  lines  or  either  of  them."  The 
section  then  proceeds  to  give  a  right  of  ac- 
tion to  the  carrier  sued,  to  recoup  against 
its  defaulting  agent  It  Is  by  no  means  clear 
that  the  right  of  action  for  damages  includes 
the  penalty.  The  latter  part  of  section  2575, 
however,  does  make  It  clear  that  the  penalty 
for  delay  is  not  included.    It  says: 

"Such  carrier  so  held  liable  to  such  person 
or  persons  shall  be  entitled  In  a  proper  action 
to  recover  the  amount  of  any  loss,  damage  or 
injury  it  may  be  required  to  pay  such  person  or 
persons  from  the  carrier  through  whose  negli- 
gence the  loss,  damage  or  injury  was  sustained.** 

It  would  not  be  a  reasonable  construction 
to  hold  that  the  carrier,  which  was  not  In 
default,  could  be  held  responsible  for  loss, 
damage,  and  injury  to  the  property  which  it 
could  recoup,  and  also  held  responsible  for 
a  penalty  which  it  could  not  recoup. 

Connecting  carriers  are  agents  for  each 
other,  but  the  agency  Is  limited,  and  the  pen- 
alty is  not  within  the  limitation. 

The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 
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WALKER  ▼.  HENDERSON  et  aL    (No.  9925.) 

(Supreme  Court  of  South  Carolina.     March  13, 

1918.) 

1.  Appeal  and  Ebror  «=»031(6)— Pbesump- 
TiON—EviDENCE— Separation  of  Incompe- 
tent Testimony. 

Where  no  effort  was  made  to  separate  com- 
petent from  incompetent  testimony,  it  must  be 
presumed  that  only  competent  evidence  was 
Gonsiderod  by  the  court. 

2.  Trial  ^=>91  —  Evidence  —  Objections 
—When  Taken. 

Counsel  will  not  be  allowed  to  ta&e  chancee 
on  withholding  objection  to  incompetent  testi- 
mony until  heard,  and  then  accept  it  if  favor- 
able to  his  client  or  haVe  it  stricken  out  if  not. 

8.  Witnesses  «g=»150(8)— Competency— Com- 
munications OF  Deceased. 
In  an  action  for  partition  of  real  estate  of 
an  intestate,  plaintiff  s  testimony  as  to  state- 
ments of  the  deceased  regarding  sale  of  lands 
to  him  is  incompetent  under  (Jode  Civ.  Proc. 
1912.  §  438. 

4.  Witnesses  ^=»4(I9  — Imps achicent  — Con- 
tradiction. 

Where  plaintiff,  an  uneducated  negro,  in  a 
partition  suit  to  divide  land  formerly  belonging 
to  his  deceased  mother,  testified  that  he  paid 
his  part  of  the  taxes  and  she  paid  hers  and  they 
had  a  joint  tax  receipt,  and  the  fact  was  t^at 
the  tax  receipts  were  In  the  name  of  the  mother, 
such  discrepancy  in  testimony  was  more  appar- 
ent than  real,  and  could  not  serve  to  Impeach 
plaintiff  as  a  witness. 

5.  Partition  ^=:»63(3)  —  Evidence  —  Weight 
AND  Sufficiency. 

Plaintiffj  in  action  for  partition  of  land 
with  legal  title  vested  in  his  deceased  mother's 
estate,  held  to  have  established  parol  contract 
that  he  was  to  have  a  part  of  the  land  for 
tilling  and  helping  pay  for  the  same  by  proof 
of  his  fnlfiUment  of  such  agreement  with  his 
mother's  acquiescence  and  of  her  intention  to 
convey  to  him. 

•  Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  (bounty. 

Action  by  Drayton  Walker  against  Malin- 
da  Henderson  and  others,  for  partition  of 
land  of  an  estate.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

James  £.  Davis,  of  Barnwell,  for  appel- 
lant. Raysor  &  hammers,  of  Orangeburg, 
and  Bates  ft  Slmms,  of  Barnwell,  for  re- 
spondents. 

HYDRICK,  J.  This  Is  an  action  for  par- 
tition of  the  real  estate  of  Dlanna  Reed, 
who  died.  Intestate,  In  May,  1914,  leaving,  as 
her  heirs,  her  husband,  the  defendant  Caro- 
lina Reed,  two  children,  the  plaintiff  and  the 
defendant  Malinda  Henderson,  and  two 
grandchildren,  the  defendants  George  Small 
and  Janle  Frazler,  children  of  a  ^  redeceased 
daughter.  She  had  no  children  by  Reed. 
The  other  parties  are  the  offspring  of  a  for- 
mer marriage  to  Karo  Walker.  At  the  time 
of  her  death,  Dlanna  had  legal  titles  to  two 
tracts  of  land,  115  acres  In  Barnwell  and  66 
acres  In  Bamberg.  Plaintiff  claims  that  he 
ts  entitled  to  one-half  of  the  115-acre  tract 
In  his  own  right  under  a  parol  contract, 
whereby  his  mother  agreed  that.  If  he  would 


stay  on  the  land  and  help  her  to  pay  for  It, 
she  would  give  him  half  of  it  That  claim 
gave  rise  to  the  sole  controversy  between  the 
parties.  The  circuit  court  found  against 
plaintiff,  and  he  appealed.  The  appeal  in- 
volves only  questions  of  fact. 

[1]  The  parties  and  witnesses  (except  the 
county  auditor)  are  all  negroes,  and,  judg- 
ing from  their  testimony,  none  of  them  are 
above  the  average  intelligence  of  the  race. 
The  case  was  heard  upon  testimony  taken 
and  reported  by  the  master,  without  any 
findings.  In  taking  the  testimony,  no  effort 
was  made  to  separate  that  which  is  compe- 
tent from  that  which  Is  Incompetent,  but  it 
was  all  taken,  as  offered,  with  objections  and 
motions  to  strike  out  noted,  but  no  rulings 
thereon,  either  by  the  master  or  by  the  cir- 
cuit court. 

Counsel  for  appellant  contends  that  the  cir- 
cuit decision  was  influenced  by  the  considera- 
tion of  incompetent  testimony,  but,  in  the 
state  of  the  record  Just  mentioned,  we  have 
no  means  of  knowing  whether  It  was  or  not. 
Therefore,  we  must  presume  that  only  com- 
petent evidence  was  considered. 

Plaintiff  testified,  In  substance,  that  his 
mother  bought  the  tract  some  25  or  30  years 
ago  from  Brown,  and  agreed  that,  if  he 
would  stay  on  It  and  help  pay  for  It,  she 
would  give  him  title  to  half  of  It ;  that  she 
put  him  In  possession  of  one  part  of  the 
tract,  which  he  has  retained  ever  since,  and 
she  kept  the  other  part  herself;  that  each 
worked  and  controlled  his  own  part  up  to 
a  general  line  that  hod  been  agreed  on, 
though,  at  that  time,  no  definite  line  had 
been  established;  that  he  built  a  dwelling 
house  on  his  part  that  cost  him  $1,000,  and 
Insured  it  In  his  own  name  for  $500;  that 
it  was  burnt  some  3  or  4  years  ago,  and  the 
insunmce  company  paid  him  the  amount  of 
the  policy,  which  he  kept;  that  he  paid  the 
purchase  price  to  Brown,  who  held  a  mort- 
gage for  the  purchase  money,  and  paid  the 
taxes  on  half  the  land  from  the  time  he  took 
possession ;  that  he  never  paid  rent,  except 
when  he  worked  land  on  his  mother's  part; 
that  about  six  months  before  his  mother 
died,  she  wanted  a  definite  line  established, 
for  the  purpose  of  making  him  a  deed  to 
his  part,  and  she  sent  for  Mr.  Mlxon,  a  sur- 
veyor, to  run  and  mark  the  line,  and,  when 
Mlxon  came,  his  mother  claimed  that  he  still 
owed  a  balance  of  $100,  and  wanted  the 
line  run  so  as  to  cut  off  from  his  part  a  pro- 
portionate amount  In  value  of  land,  but  Mlx- 
on told  her  not  to  do  that,  but  to  divide  the 
tract  equally,  and  take  papers  for  the  bal- 
ance due,  and  the  line  was  run  and  staked 
according  to  Mlxon's  advice  r  that  Mlxon 
was  to  make  a  plat,  but  died  before  he  did 
It,  and  his  mother  died  soon  afterward,  and 
therefore  no  deed  was  made;  that  after  the 
death  of  his  mother  C!arolina  Reed  was  ap- 
pointed administrator  of  her  estate,  and  In 
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the  settlement  of  ber  i>ersonal  estate  he  paid 
the  administrator  the  $100  that  his  mother 
claimed  that  he  owed ;  that  he  paid  the  mon- 
ey to  Reed  In  the  office  of  Mr.  Buist,  a  law- 
yer since  deceased,  and  that  the  other  de- 
fendants were  all  present.  The  receipt  of 
the  administrator  which  Is  In  the  handwrit- 
ing of  Mr.  Buist,  reads: 

''Received  of  Drayton  Wallter  one  hundred 
dollars  due  the  estate  of  Dianna  Reed  for  bal- 
ance due  on  land  Drayton  claims  to  owe  her  on 
land." 

[2]  No  objection  was  made  to  plaintiff's 
testimony,  until  after  all  of  it  had  been  tak- 
en. Defendant's  counsel  then  made  this  state- 
ment and  motion: 

"The  witness  cannot  testify  as  to  anything 
Dianna  told  him  or  any  conversation  between 
them,  and  I  move  to  strike  that  out  (No  rul- 
ing.)" 

The  court  should  have  refused  to  strike 
out  the  testimony  so  objected  to,  If,  indeed,  It 
can  be  said  to  have  been  objected  to  at  all, 
on  the  ground  that  the  objection  came  too 
late;  for  It  is  well  settled  that  counsel  will 
not  be  allowed  to  speculate  on  chances  by 
withholding  objection  until  testimony  has 
been  heard,  and  then  accept  it  if  It  is  favora- 
ble to  him,  or  have  It  stricken  out  if  It  is 
unfavorable.  Hence  the  rule,  that  incompe- 
tent testimony,  not  duly  objected  to,  becomes 
competent. 

At  the  hearing  In  this  court,  counsel  for  de- 
fendants stated  that,  as  plaintiff  was  an  Ig- 
norant negro,  he  was  not  inclined  at  first  to 
Interpose  technical  objections  to  his  testimony 
and  thereby  prevent  him  from  proving  a  Just 
and  honest  claim,  which  was  commendable, 
but  that,  before  plaintiff  had  finished,  he  be- 
came satisfied  that  he  was  preferring  a  false 
claim,  and  then  he  interposed  the  objection. 
Nevertheless  It  came  too  late.  In  the  absence 
of  an  agreement  reserving  that  right. 

[3]  But  if  objection  had  been  duly  made, 
by  far  the  greater  part  of  plaintiflTs  testimo- 
ny is  competent.  Only  that  part  of  It  which 
Involves  transactions  of  communications  with 
his  mother  is  incompetent,  under  section  43S 
of  the  Code.  He  was  competent  to  testify 
that  he  paid  the  purchase  money  to  Brown ; 
that  he  paid  half  of  the  taxes ;  that  he  took 
and  held  possession  of  half  the  land,  and  the 
date  and  extent  of  his  occupancy,  the  Im- 
provements made  by  him,  the  insurance  of  his 
house,  and  the  collection  and  retention  of  the 
amount  of  the  policy,  with  the  knowledge  and 
acquiescence  of  his  mother;  that  he  paid  no 
rent;  that  a  line  between  the  part  occupied 
by  him  and  that  occupied  by  her  was  run  by  a 
surveyor  a  short  while  before  she  died — for 
these  were  Independent  substantive  acts  and 
facts  which  Involved  no  transaction  or  com- 
munication with  the  deceased. 

[4]  Counsel  for  defendants  contend,  how- 
ever, that,  even  if  plaintiff's  testimony  be 
considered.  It  was  contradicted  In  so  many 
particulars  as  to  show  that  it  is  unworthy  of 
credence.    But  the  contradictions  pointed  out 


are  more  apparent  than  real,  and  were  due 
to  plaintiff's  ignorance  and  the  consequent  in- 
ability to  express  himself  clearly  and  pre- 
cisely. For  instance,  take  what  he  said 
about  the  payinent  of  taxes — that  he  had 
paid  his  part  of  the  taxes,  and,  after  testify- 
ing that  his  mother  divided  the  tract  and  put 
him  In  possession  of  his  part,  he  added,  "My 
mother  had  her  part  and  I  had  mine,  and  we 
had  a  joint  tax  receipt."  In  reply,  the  coun- 
ty auditor  testified  that,  up  to  the  time  of 
Dlanna's  death,  the  whole  tract  was  returned 
and  the  taxes  were  paid  In  her  name.  That 
supposed  contradiction  is  chiefly  relied  on 
by  counsel  for  defendants,  and  also  by  the 
circuit  court,  to  show  that  plaintiff's  testimo- 
ny is  unworthy  of  belief,  and  that  his  claim 
is  a  fabrication  from  start  to  finish.  But 
was  there.  In  fact,  a  contradiction?  Or  was 
there  anything  more  than  a  mere  verbal  In- 
accuracy in  plaintiff's  statement  of  the  mat- 
ter? If  he  paid  his  part  of  the  taxes  and  his 
mother  paid  her  part,  they  paid  them  Joint- 
ly, and  it  was  perfectly  natural  for  a  man 
of  his  Intelligence  to  say  that  they  had  a 
Joint  receipt,  meaning,  merely,  one  receipt  for 
the  taxes  Jointly  paid.  While  his  language 
may  not  describe  the  transaction  with  tech- 
nical precision,  it  was  substantially  correct. 
It  was  also  natural  and  proper  for  the  tract 
to  be  returned  and  the  taxes  paid  in  his 
mother's  name,  until  she  made  hijoi  a  deed  to 
his  part. 

[6]  A  careful  analysis  of  the  evidence  will 
show  that,  in  the  main  and  essential  features 
of  plaintiff's  testimony,  as  to  the  making  of 
the  contract,  part  performance  thereof,  by 
putting  him  into  possession  and  the  making 
of  valuable  Improvements  by  him,  and  the 
payment  of  his  part  of  the  purchase  price,  he 
Is  corroborated,  not  only  by  the  other  wit- 
nesses, his  own  and  some  of  the  defendants', 
but,  also,  by  the  undisputed  facts  and  cir- 
cumstances. 

It  is  not  disputed  that  plaintiff  has  been 
in  exclusive  possession  of  the  part  of  the 
tract  now  claimed  by  him  for  more  than  20 
years,  ever  since  he  was  first  put  in  posses- 
sion, without  being  required  to  pay  rent,  ex- 
cept when  he  worked  land  on  his  mother's 
part,  and  for  that  only  did  she  require  him 
to  pay  rent,  as  she  also  did  of  her  daughter, 
Mallnda,  when  she  worked  it;  that  he  built 
a  dwelling  house  on  his  part  and  insured  it  In 
his  own  name,  and  when  it  was  burnt  the  in- 
surance company  paid  him  the  amount  of  the 
policy  without  question,  and  that  he  kept  the 
money — ^all  with  the  knowledge  and  acquies- 
cence of  his  mother ;  nor  is  it  disputed  that 
his  mother  had  the  line  dividing  the  tract  be- 
tween them  run  and  marked  for  the  ex- 
pressed purpose  of  maklhg  him  a  deed  to  his 
part,  and  that  the  deed  was  not  made  because 
of  the  untimely  death  of  the  surveyor,  fol- 
lowed shortly  by  that  of  his  mother.  These 
undisputed  facts  are  in  entire  harmony  with 
plaintiff's  claim,  and  strongly  tend  to  prove  it. 
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Defendants  sought  to  nullify  the  force  of 
these  facts,  particularly  those  about  the  run- 
ning of  the  ll^e  with  the  declared  purpose 
of  making  a  deed  to  plaintiff  for  the  part  oc- 
cupied by  him*,  by  some  testimony  tending  to 
show  that  his  mother  intended  to  make  the 
deed  as  an  advancement  to  plaintiff  as  his 
share  of  her  real  estate ;  in  other  words,  that 
she  wanted  to  settle  her  estate  before  she 
died  by  dividing  her  lands  amongst  her  pro- 
spective heirs.  That  explanation  is  far  from 
satisfactory.  It  is  not  as  consistent  with  the 
undisputed  facts  and  the  other  evidence  as 
plaintifTs  contention  is.  Besides,  there  is  no 
evidence  that  Dianna  intended,  at  that  time, 
to  make  deeds  to  the  others,  and  no  division 
or  prospective  division  of  her  other  lands  was 
made  or  attempted.  It  is  also  inconsistent 
,  with  Dianna' s  claim  that  plaintiff  owed  a 
balance  of  $100  on  his  part  of  the  tract. 
True,  defendants  say  that  this  claim  was  for 
some  other  obligation.  Even  if  that  were 
so,  she  had  the  right  to  require  payment  of  it 
before  making  the  deed.  But  the  testimony 
as  to  any  other  debt  is  vague  and  unsatisfac- 
tory. 

Moreover,  an  agreement  and  situation  like 
that  testified  to  by  plaintiff  and  his  witnesses 
is  generally  known  to  the  other  members  of 
a  family.  Reed  admits  that  he  knew  it — in 
fact  his  testimony  tends  to  prove  the  contract 
— and  the  others  do  not  deny  knowing  it 
Unless  they  had  known  it,  would  Reed  have 
accepted  and  receipted  for  the  payment,  as 
be  did,  and  would  the  other  heirs,  who  were 
present  at  the  settlement,  have  allowed  him 
to  so  accept  it,  without  objection  or  protest 
that  the  claim  was  untrue?  They  received 
the  benefit  of  it  in  that  settlement.  Ck)mmon 
honesty  required  them  to  speak  then,  or  be 
silent  now. 

Without  doubt,  the  rule  is  that  a  dalm  like 
plaintiff's  ought  to  be  proved  by  clear  and 
ccmvindng  evidence.  That  has  been  done. 
While  the  testimony  is  conflicting  in  some  re- 
spects, most  of  the  conflicts  are  as  to  minor 
details,  but  there  is  little  conflict  as  to  the 
essential  elements  of  plaintiff's  claim.  The 
more  carefully  the  evidence  is  considered 
and  analyzed,  the  stronger  becomes  the  con- 
viction that  plaintiff's  claim  is  Just  and  true, 
and  that  the  circuit  decree  is  wrong  and 
ought  to  be  reversed. 

Judgment  reversed. 

GARY,  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 

(109  s.  C.  152)  as== 

SMITH  et  aL  v.  SOUTHERN  RY.-  CO. 

(No.  9922.) 

(Supreme  Court  of  South  Carolina.    March  11, 

1918.) 

1.  Justices  of  the  Peace  ®=>1()6(6)  —  Ap- 
peal—Orders— Constbuctio  N . 
On  appeal  from  a  magistrate's  court,  which 
us  as  not  duly  prosecuted,  an  order  to  strike  off 


with  leave  to  restore  does  not  give  either  party 
an  absolute  right  to  restore  on  motion,  but 
vests  the  court  with  discretion  in  the  matter  of 
restoring  the  case. 

2.  Justices  of  the  Peace  ^=»1(>6(2)  —  Ap- 
peals—Prosecution. 

One  appealing  from  the  judgment  of  a  mag- 
istrate after  respondent's  attorney  was  elected 
as  judge  could  not  wait  for  notice  of  employ- 
ment of  a  new  attorney,  but  it  was  his  duty, 
under  Code  Civ.  Proc.  1012.  §  405,  to  prosecute 
the  appeal  with  due  diligence. 

3.  Appeal  and  Error  <©=»i^2()(2)  —  Interme- 
diate Court  —  Presumptions  —  Striking 
Case  from  Docket. 

Where  an  appeal  from  a  magistrate's  court 
was  on  the  circuit  court  docket  for  three  years 
without  being  prosecuted,  it  will  be  inferred 
that  it  had  been  callod  for  hearing  before  it  was 
finally  struck  from  the  docket. 

4.  Justices  of  the  Peace  ^==»166(2)— Appeal 
—Diligence. 

The  mere  fact  that  a  case  had  been  stricken 
from  the  docket  for  more  than  a  year  before 
the  appellant  observed  such  fact  shows  that  he 
did  not  prosecute  the  appeal  with  diligence. 

5.  Justices  of  the  Peace  ^=»1G6(2)— Appeal 
—Diligence— Reinstatement. 

Where  defendant  appealed  from  a  magis- 
trate's judgment  in  1914,  and  the  case  was 
stricken  from  the  docket  in  1917,  and  a  vear 
later  he  moved  to  restore  it,  refusal  of  the  mo- 
tion was  proper  on  the  ground  of  lack  of  dili- 
gence. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County. 

Action  by  W.  T.  Smith  and  others,  trading 
as  the  Camden  Furniture  Company,  against 
the  Southern  Railway  Company.  Judgment 
in  magistrate's  court  for  plaintiff,  and  defend- 
ant appealed  to  the  circuit  court,  where  the 
appeal  was  docketed,  and  after  three  year? 
was  struck  off,  with  leave  to  restore,  and  de- 
fendant moved  to  restore  the  case  to  the 
calendar.  To  review  an  order  denying  the 
motion,  defendant  appeals.    Affirmed. 

J.  Waties  Thomas,  of  Columbia,  for  appel- 
lant. W.  B.  De  Loach,  of  C&mden,  for  re- 
spondents. 

HYDRICK,  J.  In  May,  1911,  plaintiffs  re- 
covered Judgment  against  defendant  in  the 
court  of  a  magistrate  for  $36.33,  damages 
to  a  shipment  and  freight  charges  thereon. 
Defendant  appealed  to  the  circuit  court,  and 
the  appeal  was  duly  docketed  for  hearing. 
It  remained  on  the  docket,  without  having 
been  brought  to  hearing,  until  the  fall  term, 
1914,  when  the  presiding  judge  made  this 
entry  on  the  docket:  **Strlke  off  with  leave 
to  restore.*' 

In  January,  1915,  plaintiffs'  attorney,  Hon. 
M.  L.  Smith,  was  elected  circuit  judge,  and 
appellant's  attorney  had  no  notice  that  any 
other  attorney  had  been  retained  to  repre- 
sent plaintiffs.  In  March,  1916,  appellant's 
attorney  saw  the  entry  made  on  the  docket 
by  the  presiding  judge  at  the  fall  term  in 
1914,  "Strike  off  with  leave  to  restore,"  and 
in  January,  1917,  he  learned,  for  the  first 
time,  that  another  attorney  had  been  em- 
ployed to  represent  plaintiffs.    Thereupon,  at 
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the  March  term,  1917,  he  moved  the  court  to 
restore  the  case  to  the  calendar.  The  court 
refused  the  motion,  on  the  ground  that  appel- 
lant's attorney  had  not  exercised  due  dili- 
gence In  bringing  the  appeal  to  a  hearing, 
and  because  he  had  delayed  so  long  in  mak- 
ing the  motion  to  restore  after  the  case  had 
been  stricken  from  the  docket 

[1,2]  The  order,  "Strike  oflP  with  leave  to 
restore,"  Is  not  to  be  construed,  as  appellant 
contends,  as  impliedly  giving  either  party  an 
absolute  right  to  restore,  on  motion.  That 
would  make  the  order  nugatory  in  effect,  and 
the  case  might  as  w^ell  be  left  on  the  docket. 
But  it  Is  Implied  In  the  order  that  restora- 
tion rests  in  the  sound  discretion  of  the 
court,  and  therefore  depends  upon  the  char- 
acter of  the  showing  made.  Counsel  for  ap- 
pellant is  mistaken  in  supposing  that  he 
had  the  right  to  wait  until  notice  was  given 
him  that  plaintiffs  had  employed  another  at- 
torney to  represent  them.  They  had  the 
right,  if  they  saw  fit,  to  rely  upon  the  judg- 
ment in  their  favor  without  employing  an  at- 
torney to  argue  the  appeal.  Respondents 
not  infrequently  do  that  in  the  circuit  court 
and  in  this  court  At  any  rate,  they  must 
be  presumed  to  have  known  that  the  appeal 
was  docketed  for  hearing,  and  that,  unless 
they  exercised  due  diligence  In  employing 
another  attorney  to  represent  them  on  hear- 
ing of  the  appeal,  It  might  be  heard  in  the 
absence  of  such  representative.  Of  course 
in  such  a  case  the  court  would  exercise  dis- 
cretion in  proceeding  with  the  hearing,  or  In 
continuing  the  case  to  give  time  for  the  em- 
ployment of  counsel,  according  to  the  cir- 
cumstances. But  appellant  was  the  actor 
in  the  appeal,  and  it  was  his  duty  to  prose- 
cute it  with  due  diligence  and  have  it  prompt- 
ly disposed  of. 

Section  405  of  the  Code  of  Civil  Procedure 
provides  that  when  an  appeal  is  duly  dock- 
eted, **it  shall  stand  for  trial  without  any 
further  notice."  That  section  also  shows 
that  it  was  the  intention  of  the  lawmakers 
that  such  appeals  should  be  disposed  of 
promptly,  for  It  provides  that  **lf  neither 
party  bring  It  [the  appeal]  to  a  hearing  be- 
fore the  end  of  the  second  terra,  the  court 
shall  dismiss  the  appeal,  unless  It  continue 
the  same  by  special  order,  for  cause  shown.** 
This  has  been  construed  by  some  to  mean 
that  such  an  appeal  must  be  heard  at  the 
second  term  at  all  events,  or  be  subject  to 
dismissal ;  but  this  court  has  held.  In  sever- 
al cases,  that  it  was  not  the  intention  of  the 
Legislature  that  an  appeal  should  be  dismiss- 
ed without  opportunity  for  a  hearing,  and 
that  there  Is  no  presumption  that  such  cases 
were  called  and  opportunity  for  hearing 
given  at  the  second  term  after  docketing; 
for  we  know  that,  for  lack  of  time  and  other 
reasons,  it  often  happens  that  no  opportunity 
for  hearing  is  given.  Therefore  we  have  held 
that,  before  an  appeal  can  be  summarily  dis- 
missed for  want  of  prosecution,  it  must  ap- 


pear that  there  has  been  opportunity  for  a 
hearing. 

In  Bell  V.  Prillt,  51  S.  0.  344,  29  S.  E.  5,  an 
appeal  was  docketed  for  hearing  at  the  June 
term,  1896,  and  continued  by  consent  At  the 
next  term,  January,  1897,  it  was  called,  but 
continued  on  account  of  the  absence  of  appel- 
lant's attorney.  At  the  next  term,  June,  1897, 
it  was  regularly  called  during  the  term,  but 
not  brought  to  hearing.  It  was  dismissed  on 
the  last  day  of  the  term  for  want  of  prosecu- 
tion, the  circuit  Judge  saying  in  his  order 
that  it  had  been  peremptorily  called  for  two 
terms,  and  no  answer  made  by  appellant  or 
his  attorney.  The  order  of  dismissal  was 
sustained. 

In  Manuel  y.  Loveless,  54  S.  0.  340,  32  S. 
E.  421,  there  was  an  appeal  to  this  court 
from  an  order  of  the  circuit  court  refusing  to 
dismiss  an  appeal  from  a  magistrate's  court 
for  want  of  prosecution.  The  case  had  been 
duly  docketed,  but,  so  far  as  appeared,  had 
not  been  called  for  trial,  until  the  fourth 
term,  and  no  previous  order  continuing  It 
had  been  made.  The  original'  record  had 
been  mislaid,  and  the  derk  could  not  find 
it  in  his  office.  The  order  refusing  to  dismiss 
and  allowing  copies  to  be  substituted  for  the 
original  records  was  affirmed.  It  was  held 
that  section  405  does  not  require  such  an  ap- 
peal to  be  dismissed  at  the  second  or  any 
succeeding  term,  unless  an  opportunity  for 
hearing  has  been  afforded  the  appellant 

In  York  Supply  Co.  v.  Ry.,  82  S.  C.  350,  64 
S.  E.  387,  the  appeal  was  docketed  in  the 
circuit  court  at  the  April  term,  1907,  and  re- 
mained on  the  calendar  until  the  February 
term,  1908,  when,  on  the  last  day  of  the 
term,  plaintiff  moved  to  dismiss  it  for  want 
of  prosecution.  The  appellant  announced 
that  he  was  then  ready  for  trial,  but  the 
court  held  that  he  had  no  discretion  in  the 
matter,  and  granted  the  order  of  dismissal. 
As  it  did  not  appear  that  the  case  had 
ever  been  called  for  trial  at  any  prevloos 
term  and  an  opportunity  for  hearing  given, 
this  court  reversed  the  order  of  dismissal. 
It  was  there  said  that  the  statute  does  not 
require  summary  dismissal  at  the  second  or 
any  succeeding  term,  without  an  opportunity 
to  be  heard  having  been  given,  and  that  there 
is  no  presumption  that  cases  on  appeal  to  the 
circuit  court  are  called  and  opportunity  giv- 
en for  hearing  at  the  second  term. 

In  Lykes  v.  Railway,  95  S.  O.  Ill,  78  S. 
E.  710,  an  appeal  was  dismissed  at  the  third 
term  for  want  of  prosecution,  the  circuit 
Judge  saying  in  his  order  that  it  had  been 
on  the  calendar  for  three  terms,  and  that 
plaintiff  had  endeavored  at  each  term  to  have 
it  heard,  but  defendant  had  failed  to  prose- 
cute the  appeal,  after  having  several  oppor- 
tunities to  do  so.  The  order  of  dismissal  was 
sustained. 

[3]  The  facts  of  this  case  distinguish  it 
from  any  of  the  cases  cited.  Here  the  cir- 
cuit court  found  as  a  fact,  and  the  finding 
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Is  abundantly  supported  by  the  record,  that 
appellant  failed  to  prosecute  bis  appeal  with 
due  diligence  before  It  was  struck  from  the 
docket,  and  that  he  was  lacking  In  diligence 
in  moving  to  have  It  restored.  Although  it 
does  not  afflrmatlTely  appear  that  It  was  ever 
called  for  hearing  at  any  term  before  It  was 
struck  from  the  docket,  it  Is  inferable,  from 
the  length  of  time  that  It  had  been  on  .the 
docket  and  from  the  order  to  strike  it  off, 
that  It  had  been;  for  that  Is  the  entry  usu- 
ally made  by  the  circuit  Judges  to  clear  the 
dockets  of  cases  that  have  been  called  and 
repeatedly  continued  from  term  to  term, 
without  any  effort  being  made  by  those  in- 
terested In  them  to  have  them  disposed  of. 
Moreover,  It  is  hardly  conceivable  that  appel- 
lant could  not  have  brought  his  appeal  to  a 
bearing  at  some  time  between  the  summer 
term  In  1911  and  the  fall  term  in  1914  If  he 
bad  exercised  due  diligence.  And  it  is  in- 
ferable from  the  order,  "Strike  off  with  leave 
to  restore,"  that  It  was  called  for  trial  at  the 
fall  term,  1914,  and  no  response  was  made; 
hence  the  order  to  strike  off. 

[4, 6]  The  case  had  been  stricken  from 
the  docket  for  more  than  a  year  before  ap- 
pellant even  observed  the  fact.  That  alone 
shows  that  he  was  not  prosecuting  his  appeal 
with  diligence.  And,  even  then,  he  allowed 
another  year  to  elapse  before  he  moved  to 
restore  It.  The  circuit  court  did  right  in 
finding  the  appellant  lacking  in  diligence,  and 
was  well  within  the  exercise  of  a  sound  dis- 
cretion in  refusing  his  motion. 

Affirmed. 

WATTS,  FRASER,  and  GAGE3»  JJ.,  con- 
cur.   The  CHIEF  JUSTICE  did  not  sit. 


(109  s.  C.  112) 

REYNOLDS  v.  STOCKMAN.    (No.  9906.) 

(Supreme  Court  of  South   Oirolina.     Feb.  14, 

1918.) 

1.   CONTBACTS    <S=>153— CONSTBUCTION. 

Effect  must  be  given  to  every  word  and 
clause  in  a  contract  if  it  can  be  done  consistent- 
ly with  a  reasonable  construction. 

2.  loob  and  loooinq  (^=94  —  contbact  to 
Cut  **All"  Timbeb— License. 
A  contract  to  allow  another  to  cut  ''all" 
timber  on  certain  land  measuring  six  inches  in 
diameter  does  not  obligate  the  purchaser  to  cut 
all  such  timber. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  AH.] 

8.  CoNTBACTS  «=»168  —  CoNSTBUcnoN  —  Im- 
plied Obligations. 
An  obligation  will  only  be  implied  from  a 
contract  where  the  implication  is  plain  or  cir- 
cumstances show  such  was  the  intention;  one 
of  the  tetfts  being  as  to  whether  the  obligation 
would  have  been  written  in  express  terms  if 
brought  to  the  attention  of  the  parties  at  the 
time  of  the  execution  of  the  contract. 

Watts  and  Fraser,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  I.  W.  Bowman, 
Jud^e. 


Action  by  Daisy  D.  Reynolds,  administra- 
trix of  the  estate  of  J.  B.  Reynolds,  deceased, 
against  J.  P.  Stockman,  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Tillman  &  Mays,  of  Greenwood,  for  appel- 
lant. Grler,  Park  &  Nicholson,  of  Greenwood, 
for  respondent. 

HYD-RICK,  J.  Plaintiff  brought  this  ac- 
tion, as  administratrix  of  the  estate  of  J.  B. 
Reynolds,  to  recover  damages  for  alleged 
breach  of  contract.  On  July  5,  1913,  J.  B. 
Reynolds,  being  the  owner  of  a  tract  of  land, 
which  was  covered  by  certain  mortgages 
which  had  been  put  into  the  hands  of  at- 
torneys for  collection,  entered  into  the  fol- 
lowing written  agreement  with  the  defend- 
ant and  the  attorneys  representing  the  mort- 
gage creditors: 

''First.  The  said  J.  B.  Reynolds  hereby  agrees 
to  allow  the  said  J.  P.  Stockman  to  go  on  his 
plantation  in  Greenwood  county  containing 
about  five  hundred  and  ninety-nve  acres  of 
land,  more  or  less  [describing  it]  and  cut  and 
saw  all  timber  thereon,  measuring  six  inches 
in  diameter,  and  for  the  purpose  of  cutting  and 
sawing  the  said  timber  the  said  J.  P.  Stockman 
shall  have  the  right  to  go  on  the  said  premises 
and  pass  over  and  through  the  lands  of  the  said 
J.  B.  Reynolds  at  any  point  or  points  conven- 
ient to  the  said  J.  P.  Stockman. 

"Second.  The  said  J.  P.  Stockman  shall  pay 
for  the  said  timber  when  cut  the  sum  of  one 
dollar  per  thousand  and  the  payments  shall  be 
made  to  Grier,  Park  &  Nicholson  for  the  pur- 
Iiose  of  applying  the  same  to  the  mortgage  debt 
of  Scottish-American  Mortgage  Co.  to  the 
amount  of  one  thousand  dollars,  after  which 
time  it  shall  be  anplied  to  the  payment  of  the 
mortgage  debt  of  Mrs.  Ida  V.  Klugh  until  the 
same  has  been  paid  in  full,  and  the  balance  if 
any  shall  then  be  applied  to  the  mortgage  of 
the  Scottish-American  Mortgage  Co.  until  that 
has  been  paid  in  full. 

"Third.  It  is  further  agreed  by  and  between 
the  said  parties  that  on  the  28th  day  of  Jan- 
uary, 1914,  if  the  mortgage  debt  of  Mrs.  Ida 
V.  Klugh  has  not  been  paid  as  hereinabove 
provided,  the  said  J.  P.  Stockman  shall  pay 
the  same  and  said  mortgage  shall  be  transferred 
and  assigned  to  him. 

"Fourth.  It  is  further  provided  by  and  be- 
tween the  said  parties  that  pending  the  cutting 
of  the  said  timber  the  said  mortgage  creditors 
will  not  foreclose  their  mortgages,  but  will  hold 
the  same  open  for  a  period  of  one  yeai^  from 
this  date,  provided,  however,  the  said  J.  P. 
Stockman  shall  pay  at  least  the  sum  of  five 
hundred  dollars  on  or  before  the  1st  day  of 
October,  1913,  and  an  additional  sum  of  five 
hundred  dollars  on  or  before  the  -  1st  day  of 
March,  1914.  In  the  event  the  said  mortgage 
is  foreclosed  the  said  J.  P.  Stockman  shall  have 
the  right  to  pay  one  dollar  per  thousand  for 
the  lumber  on  the  said  lands  and  remove  the 
same  therefrom." 

On  January  7,  1914,  defendant  indorsed 
upon  the  agreement  the  following: 

"For  valuable  consideration  I  hereby  agree 
to  complete  my  lumber  contract  with  J.  B. 
Reynolds  by  June  1,  1915,  as  provided  in  the 
within  contract. 

"Witness  my  hand  and  seal  this  7th  day  of 
January,  1914. 

"J.  P.  Stockman.    [Lu  S.]" 

Plaintiff  alleges  that  the  mortgage  debts 
have  been  paid,  and  that  the  mortgage  cred- 
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itors  have  no  further  Interest  in  the  matter; 
that  defendant  breached  the  contract.  In  that 
he  failed  to  cut  and  saw  and  pay  for  all  the 
timber  on  the  land,  there  having  been  left 
thereon  timber  enough  to  make  $1,000  worth 
of  lumber;  that,  after  making  the  contract, 
Reynolds  conveyed  the  land,  and  the  timber 
left  thereon  by  defendant  is  a  total  loss  to 
his  estate.  Reynolds  died  on  January  23, 
1914. 

[1-3]  The  circuit  court  construed  the  con- 
tract as  a  license  to  defendant  to  cut  all  the 
timber  on  the  tract  measuring  six  inches  in 
diameter,  but  as  not  requiring  him  to  cut  it 
all,  and  directed  a  verdict  for  defendant. 
Appellant  questions  this  construction,  and 
contends  that  defendant  was  obligated  by 
the  agreement  to  cut  and  pay  for  all  timber 
on  the  tract  of  the  dimension  specified.  She 
bases  her  contention  chiefly  upon  the  use  of 
the  word  "all"  in  the  first  paragraph  of  the 
agreement,  and  insists  that  no  other  con- 
struction is  tenable,  if  any  force  and  effect 
Is  given  to  that  word.  To  be  sure,  in  con- 
struing a  contract,  effect  must  be  given  to 
every  word  and  clause  in  it,  if  it  can  be 
done  consistently  with  a  reasonable  con- 
struction. But,  in  the  construction  given,  the 
word  is  given  effect  as  descriptive  of  the 
kind  of  timber  that  was  to  be  cut;  that  is, 
all  timber  measuring  six  inches  in  diameter, 
and  as  excluding  all  timber  under  that  size. 
The  intention  is  clearly  expressed  that  de- 
fendant was  allowed  to  cut  all  timber  of  the 
size  stated.  But  we  look  in  vain  for  any  pro- 
vision of  the  agreement  which  expressly  ob- 
ligates him  to  cut  all  the  timber  of  that  size. 
Therefore,  if  he  was  bound  to  do  so,  the  ob- 
ligation must  be  implied. 

Now,  while  it  Is  true  that  an  obligation 
may  sometimes  be  implied  from  the  contract 
as  a  whole  or  from  the  circumstances,  and 
where  the  implication  is  necessary  or  is  plain, 
It  becomes  as  much  a  part  of  the  contract 
as  if  it  had  been  expressed;  on  the  other 
band,  where  it  is  not  necessary  to  a  fair  and 
reasonable  construction  of  the  contract,  or 
when  it  is  not  reasonably  plain  and  clear 
that  It  was  the  intention  of  the  parties,  it 
ought  not  to  be  made  a  part  of  the  contract 
by  construction,  for  thereby  the  court  might 
w^rite  into  the  contract  an  obligation  which 
the  parties  did  not  intend.  The  doctrine  of 
implied  obligations  should  be  applied  with 
caution;  otherwise,  the  courts  vould  im- 
pose obligations  not  intended  by  the  parties. 
6  R.  G.  L.  p.  856,  §  244. 

Taking  into  consideration  all  the  provi- 
sions of  the  contract,  the  situation  of  the 
parties  and  the  circumstances,  the  apparent 
purpose  or  object  of  making  the  contract, 
to  W'it,  to  pay,  or  to  pay  at  least  in  part,  the 
mortgage  debts,  and  the  fact  that  they  have 
been  paid,  the  court  could  not  have  said 
that  the  implication  was  necessary,  or  even 
reasonably  certain,  that  the  parties  intended 


that  defendant  should  be  bound  to  cut  all  the 
timber  of  the  dimension  specified;  that  he 
was  to  pay  for  the  timber,  **when  cut,"  and  at 
a  specified  price  per  thousand  feet;  that  the 
mortgage  creditors  were  to  suspend  fore- 
closure of  their  mortgages  for  a  limited  time 
with  no  other  provision  in  the  contract,  safe- 
guarding his  right  to  get  the  timber,  if  he 
wasi  bound  to  pay  for  It,  than  the  provision 
that  he  should  have  the  right  to  remove  such 
lumber  as  had  been  cut  at  the  .time  of  fore- 
closure— all  militate  against  the  implication 
contended  for  by  appellant.  It  cannot  be 
said,  with  reasonable  certainty,  that,  if  the 
question  had  been  brought  to  the  attention  of 
the  parties  at  the  time  of  making  the  con- 
tract, that  which  the  court  Is  asked  to  write 
into  it  by  construction  would  have  been  writ- 
ten Into  it  in  express  terms.  That  is  one  of 
the  tests  to  be  applied  in  raising  obligations 
by  Implication. 
Judgment  affirmed. 

GARY,  C.  J.,  and  GAGE,  J.,  concur. 

WATTS,  J.  (dissenting).  I  am  constrained 
to  dissent  to  the  opinion  of  Mr.  Justice  HY- 
DRICK.  The  contract  in  question  required 
the  respondent  to  cut  all  timber  of  the  speci- 
fied size.  To  hold  otherwise  and  allow  the 
respondent  to  pick,  select,  and  cuU  out  tbe 
best  and  leave  the  other  would  be  Inequita- 
ble and  unjust,  and  do  something  that  was 
not  contemplated  by  the  parties  to  the  con- 
tract; would  be  one-sided  and  wanting  in 
mutuality,  and  work  a  hardship  to  the  ap- 
pellant and  give  the  respondent  an  unfair 
advantage  that  never  was  intended  or 
thought  of  when  contract  was  entered  Into. 

I  think  the  judgment  should  be  reversed. 

FRASER,  J.  I  concur  with  Justice 
WATTS  for  the  additional  reason  that  tbe 
agreement  of  the  defendant  is  inconsistent 
with  a  mere  license. 

(100  S.  C.  125) 

MOSER  y.  FT.  MILL  MFG.  CO.    (No.  9910.) 

(Supreme  Court  of  South  Carolina.     Feb.  22, 

1918.) 

1.  Master  and  Servant  <®=>247(2)— Death  of 
Servant— Contributory  Negligence. 

If  it  was  defective  and  negligent  construc- 
tion of  the  machinery  of  a  cotton  mill  to  place 
a  coupling  between  two  dose  setting  pulleys, 
and  if  such  construction  was  a  proximate  cause 
of  the  lapping  of  the  counter  belt,  which  caused 
the  death  of  the  boss  weaver,  who  was  endeav- 
oring to  adjust  the  machinery,  his  death  was  not 
chargeable  to  his  own  negligence,  where  the  tes- 
timony tended  to  fix  the  construction  of  tbe  ma- 
chinery as  the  business  of  the  mill's  machinist. 

2.  Master  and  Servant  <^=>289(28)— Death 
OF  Servant  —  Contributory  Neolioence 
—Question  for  Jury. 

In  an  action  against  a  cotton  mill  for  death 
of  its  boss  weaver  while  attemnting  to  adjust  a 
counter  belt,  what  the  boss  weaver  was  attempt- 
ing to  do  when  he  was  killed,  and  whether  it 
was  dangerous,  held  for  the  jury  under  the  evi- 
dence. 
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Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   S.  W.  G.  Shipp,  Judge. 

Action  by  Barbara  A.  Moser,  as  adminis- 
tratrix of  the  estate  of  Thomas  Gaston  Mos- 
er,  against  the  Fort  Mill  Manufacturing 
Company.  From  an  order  of  nonsuit,  plain- 
tiff appeala.  Reversed,  and  new  trial  or- 
dered. 

Spencer,  Spencer  &  White,  of  Rock  Hill, 
and  TJios.  F.  McDow,  of  York,  for  appellant. 
Slrrlne  &  Nettles,  of  Greenville,  for  re- 
spondent 

GAGE,  J.  Action  for  tort  to  the  i)erson; 
order  of  nonsuit;    appeal   by  the  plaintiff. 

The  court  rested  the  order  on  two  grounds: 
(1)  That  in  the  transaction  the  deceased  rep^ 
resented  the  master,  and  if  there  was  neg« 
ligence  it  was  that  of  the  deceased  and  not 
of  the  master;  and  (2)  that  the  deceased 
was  guilty  of  contributory  negligence  in  that 
he  undertook  to  do  a  thing  in  an  unsafe  way 
when  a  safe  way  was  open  to  him.  Out  of 
an  order  of  2  pages  which  made  only  thes^ 
two  points,  the  appellants  have  spun  4% 
pages  of  exceptions.  The  exceptions  are 
verbose  to  a  degree  and  they  need  not  be  re- 
ported; but  they  make  the  questions  which 
we  decide.  The  nonsuit  ought  plainly  not  to 
have  been  granted. 

There  were  three  witnesses  sworn  for  the 
plalntifT,  and  two  of  them  were  eyewitnesses 
to  the  transaction. 

The  controversy  arises  out  of  these  circum- 
stances: There  were  two  lines  of  overhead 
and  parallel  shafting  in  a  cotton  mill,  8  or 
10  feet  apart.  One  line  was  next  and  par- 
allel to  a  wall,  and  that  may  be  termed  the 
"dead  line";  but  it  was  only  dead  because 
one  of  the  hangers  which  supported  It  had 
lost  a  plunger,  and  swung  loose,  which  ne- 
cessitated a  throwing  off  of  the  counter  belt 
from  the  pulley  of  the  dead  line.  Another 
line  was  10  or  12  feet  from  the  wall,  and 
that  may  be  termed  the  "live  line,"  A  coun- 
ter belt  4  inches  wide  ran  from  the  live  to 
the  dead  line,  and  the  drive  was  from  the 
live  line.  There  were  two  pulleys  on  the 
live  line  some  12  or  15  Inches  apart,  and 
about  15  inches  In  diameter,  and  the  counter 
belt  was  driven  by  one  of  these  pulleys.  Be- 
twixt these  two  pulleys  two  ends  of  the  shaft- 
ing met  and  were  joined  by  a  coupling  8  or 
9  inches  long  and  of  regular  standard  com- 
pression. Such  was  the  adjustment  of  the 
machinery  into  which  the  deceased  came. 

The  deceased  was  a  boss  weaver  and  had 
worked  in  cotton  mills  for  39  years.  He 
was  master  of  the  weave  room  we  have  de- 
scribed. When  his  attention  had  been  call- 
ed to  the  loose  hanger  and  the  swinging 
shafting  (the  counter  belt  having  been  cast 
off  the  pulleys),  he  mounted  a  bench  and 
red  rove  the  plunger  in  the  foot  of  the  hang- 
or  and  made  it  firm.  He  th^n  mounted  a 
stepladder  and  took  hold  of  the  loose  coun- 


ter belt.  In  a  few  seconds  that  belt  lapped 
on  the  live  shafting  and  suddenly  and  with 
great  power  detached  the  dead  shaft  from 
its  moorings  with  such  violence  that  it  struck 
and  instantly  killed  the  boss  weaver. 

Out  of  this  transaction  arose  two  ques- 
tions suggested  as  a  basis  for  the  nonsuit 
Apart  from  his  own  intervention  to  make 
fast  the  hanger  the  testimony  is  perfectly 
plain  that  the  boss  weaver  had  no  control  or 
oversight  over  the  construction  of  the  ma- 
chinery, to  wit,  the  location  of  a  coupling  on 
the  shaft;  that  was  the  business  of  the 
machinist.  The  testimony  tended  to  prove 
that  it  was  wrong  construction  to  put  a 
coupler  so  closely  jammed  betwixt  two  coun- 
ter pulleys. 

About  that  the  witness  Jennings  testified: 

''If  the  coupling  had  not  been  on  that  shaft 
between  those  two  pulleys  on  the  live  shaft,  I 
do  not  see  how  this  accident  could  have  hap- 
pened. There  would  have  been  nothing  for  the 
belt  to  catch  on.  The  pulleys  on  the  hve  shaft 
w^ere  about  12  or  15  inches  apart,,  with  coupling 
in  between.  They  were  too  close  to;?ether  for 
the.  coupling  in  between,  I  would  think." 

And  the  witness  Sheppatd  testified: 

**The  only  thing  that  was  wrong  with  the 
shafting,  so  far  as  I  could  Bee,  was  the  coupling 
should  not  have  been  where  it  was  at.  It  was 
too  close  to  the  pulleys.  In  case  of  throwing  off 
a  belt,  it  was  liable  to  catch  it.  It  was  defec- 
tive in  that  respect,  I  would  think.  It  was  a 
fonr-inch  belt.  That  coupling  had  to  have  a 
little  creviqe  in  it  to  keep  fron\  binding  on  the 
shaft  There  were  no  set  screws  in  the  coupling. 
The  pulleys  were  fastened  with  set  screws.. 
They  are  dangerous.  There  is  danger  of  catch- 
ing a  man  in  putting  on  a  belt  *  ♦  *  I  am 
not  an  expert  in  mill  construction,  but  the 
coupling  should  not  be  betwixt  two  counter  pul- 
leys. Anybody  ought  to  know  that  the  coupling 
could  not  be  betwixt  the  two  pulleys  as  close 
as  that  is." 

[1]  If  it  was  defective  and  negligent  con- 
struction to  place  the  coupling  betwixt  two 
close  setting  pulleys,  and  if  that  was  a  prox- 
imate cause  of  the  lapping  of  the  counter 
belt,  then  that  was  not  chargeable  to  the 
negligence  of  the  boss  weaver;  for  the  tes- 
timony tended  to  fix  that  as  the  business  of 
the  machinist,  Blackwelder.  There  was 
therefore  no  basis  for  the  first  postulate  of 
the  circuit  court 

[2]  We  come  to  the  second  ground  of  the 
order.  It  is  true  that  the  courts  and  text- 
books declare  that  where  two  ways  are  open 
for  a  servant  to  do  a  thing  he  must  take  the 
safe  way.  That  is  another  way  of  saying 
he  must  not  contribute  to  the  event  of  his  im- 
doing  by  his  own  negligence.  Assuming  that 
to  be  true  as  a  very  general  statement,  with 
many  modifications  yet  the  testimony  does 
not  warrant  its  so  certain  application  to  the 
circumstances  of  the  instant  case  as  to  make 
proper  a  nonsuit.  The  assumption  of  the  de- 
fendant is  that  the  boss  weaver  mounted  the 
ladder  with  the  intent  to  clap  the  counter 
belt  from  a  live  and  rapidly  revolving  pul- 
ley on  one  shaft  to  a  dead  pulley  on  another 
shaft.  There  is  no  testimony  to  sustain  be- 
yond  controversy   that  assumption.     About 
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that  transaction  two  eyewitnesses  testified  as 

follows:  Morris  Moser  said: 

"Q.  Do  you  know  whether  your  father  was 
attempting  to  put  this  belt  back  in  the  usual 
and  customary  way?  A.  Well,  if  he  had  put 
it  on,  it  would  have  been  the  first  I  ever  saw 
him  j>ut  on.  Q.  It  would  have  been  tiie  first? 
A.  les,  sir.  Q.  Mr.  Moser,  can  you  tell  us 
how  they  put  that  belt  on?  Before  that?  A. 
They  always  got  it  straightened  out  and  ready 
to  put  on,  and  then  stopped  the  motor,  and  put 
the  belt  on,  and  started  it  up  slow.  ♦  ♦  ♦ 
AH  those  loom  fixers  adopted  the  same  way  and 
did  the  same  way  in  putting  it  off  and  on  as  my 
father  did.  When  the  belt  was  off,  they  got  it 
and  put  it  around  the  shaft,  straightened  it, 
stopped  the  motor,  and  put  the  belt  on;  that  is, 
the  counter  belt." 

And  Jennings  said: 

'Then  he  got  a  stepladder  and  came  back. 
And  it  seemed,  as  the  belt  come  off,  it  had  a 
half  twist,  turned  half  over,  and  as  he  put  it 
back  it  caught  somehow  or  other.  He  was  fac- 
ing right  down  the  dead  shaft.  ♦  ♦  ♦  Q. 
When  a  belt  like  that  came  off,  what  was  the 
usual  thing  and  the  proper  thing  for  a  person 
in  charge  of  the  room  or  a  person  putting  the 
belt  back  to  do?  A.  We  tried  always,  since  I 
had  been  in  the  mill,  to  adjust  it  on  the  dead 
line,  get  it  ready  and  stop  off  the  motor,  and  put 
it  back  on  the  main  line,  the  large  belt,  tie  it  on 
to  the  pulley,  if  not  push  it  on  if  it  was  a 
small  belt.  After  they  had  adjusted,  they  would 
stop  the  motor  and  put  it  on,  or  rather  start 
the  motor  and  put  it  on.  Q.  Was  that  what 
Mr.  Moser  was  doing?  A.  He  didn't  attempt 
to  put  the  belt  on.  He  just  straightened  it  out 
on  top." 

Under  all  the  circumstances  therefore  of 
the  Instttnt  case,  it  was  for  the  jury  to  find, 
nnder  proper  instructions,  what  the  boss 
weaver  had  a  mind  to  do,  and  whether  it  was 
a  dangerous  thing  to  do. 

The  Judgment  of  the  circuit  court  is  re- 
versed and  a  new  trial  is  ordered. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(109  S.  C.  Ul) 

MEYER  V.  OWENS  et  al.     (No.  9903.) 

(Supreme  Court   of   South   Carolina.      Feb.   9, 

1918.) 

Appeal  and  Erbob  ^=»70(3)— Decisions  Re- 
viewable—Demubreb. 
An  order  refusing  to  strike  out  a  demurrer 
to  the  complaint  as  frivolous  is  not  appealable. 

Appeal  from  Common  I>leas  Circuit  Court 
of  Richland  County;    S.  W.  G.  Shlpp,  Judge. 

Action  by  Eliza  J.  Meyer  against  Lawrence 
B.  Owens  and  others.  From  an  order  re- 
fusing to  strike  a  demurrer  to  the  complaint, 
plalntifif  appeals.     Appeal  dismissed. 

D.  W.  Robinson,  of  Columbia,  for  appel- 
lant. Melton  &  Belser,  of  Columbia,  for  re- 
spondents. 

KYDRICK,  J.  Plaintiff  appeals  from  an 
order  refusing  to  strike  out  a  demurrer  to 
the  complaint  as  frivolous. 

The  Older  is  not  appealable.  Some  of  the 
reasons  why  such  an  order  is  not  appeal- 
able are  set  forth  in  the  cases  cited  in  Wood- 


I  ward  V.  Woodward,  87  S.  O.  247,  89  S.  E. 
232.  .They  need  not  be  repeated  here.  The 
principal  reason  is  that  such  an  order  docs 
not  affect  .the  merits,  and  an  appeal  from  it 
causes  unnecessary  delay  in  the  determina- 
tion of  the  merits. 
Appeal  dismissed^ 

GARY,  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  J  J.,  concur. 


(109  S.  C.  145) 

SPARKS   V.   ATLANTIC   COAST   LINE  R. 
CO.  et  al.     (No.  9920.) 

(Supreme  Court  of  South  Carolina.     March  9, 

191&) 

1.  Appeal  and  Error  <©=>11  73 (2)— Reversal 
— Kffect  as  to  Joint  Defendants. 

Where  a  suit  is  brought  against  two  defend- 
ants, and  judi?ment  is  rendered  in  favor  of  one 
and  against  the  other,  who  appeals  therefrom, 
but  the  successful  defendant  is  not  made  a  party 
to  the  appeal,  a  reversal  of  the  judgment  does 
not  reverse  the  judgment  in  favor  of  appellant's 
codefendant 

2.  JuDQUENT  ®=>664  —  Res  Judicata  —  New 
Trial. 

Where  the  trial  court  had  rendered  judg- 
ment for  one  of  the  two  defendants,  and  against 
the  other  under  the  express  authority  of  Code 
Civ.  Proc.  1912,  §  385,  the  judgment  in  favor  of 
such  defendant  becomes  res  judicata  on  a  subse- 
quent trial  on  reversal  of  judgment  of  the  code- 
fendant. 

3.  Judgment  ^=:»6G4— Irjubies  to  Servant- 
Joint  Defendants. 

In  a  passenger's  action  against  a  railroad 
company  and  one  of  its  conductors  for  damages 
in  being  thrown  from  the  train,  a  judgment  in 
favor  of  the  conductor  is  binding,  although  the 
judgment  against  the  company  was  reversed  on 
appeal,  and  it  is  res  judicata  that  the  conductor 
has  done  no  wrong  for  which  the  company  would 
be  liable  under  the  doctrine  of  re^ondeat  su- 
perior. 

Gary,  O.  J.,  and  Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  George  B.  Prince,  Judge. 

Action  by  W.  B.  Sparks,  as  administrator 
of  Bugene  Sparks,  deceased,  against  the  At- 
lantic Coast  Line  Railroad  Company  and 
another.  Judgment  for  defendants,'  and 
plaintiff  appeals.    Affirmed. 

L.  D.  Jennings  and  A.  S.  Harby,  both  of 
Sumter,  for  appellant.  P.  A,  Willcox,  of 
Florence,  and  Mark  Reynolds  and  L.  W.  Me- 
Lemore,  both  of  Sumter,  for  respondents. 

HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion for  damages  against  the  railroad  compa- 
ny and  L.  C.  Jones,  one  of  Its  passenger  con- 
ductors, alleging  that  the  conductor,  or  some 
other  agent  of  the  company,  threw  plaintiff's 
intestate  off  a  moving  train  and  thereby 
caused  his  death.  The  Jury  returned  a  ver- 
dict against  the  railroad  company  alone,  and 
the  judgments  were  entered  thereon  in  favor 
of  plaintiff  against  the  company,  and  in  fa- 
vor ot  Jones  against  the  plaintiff.  The  com- 
pany  appealed  from  the  Judgment  entered 
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against  it,  but  plaintiff  did  not  appeal  from 
the  Judgment  ^tered  against  him  in  favor 
of  Jones.  On  hearing  the  company's  appeal, 
this  court  reversed  the  judgment  against  it, 
and  ordered  «a  new  trial  on  the  ground  that 
the  liability  of  the  company  was  predicated 
solely  upon  the  alleged  wrongful  act  of 
Jones,  and,  as  the  Jury  had  found  in  favor 
of  Jones,  thereby  acquitting  him  of  any 
wrongful  act,  the  company  was  necessarily 
acquitted  of  any  wrongful  act  done  through 
the  agency  of  Jones.  104  S.  G.  266,  88  S. 
E.  739. 

When  the  case  went  back  to  the  circuit 
court,  the  company,  by  supplemental  answer, 
pleaded  the  Judgment  in  favor  of  Jones  as  a 
bar  to  the  further  prosecution  of  the  action. 
The  court  sustained  the  plea  in  so  far  as  the 
liability  of  the  company  depended  upon  the 
acts  of  Jones,  holding  that  Jones  and  his 
alleged  wrongful  acts  were  out  of  the  case, 
as  the  verdict  and  Judgment  In  his  favor 
amounted  to  an  adjudication  that  be  was 
guilty  of  no  actionable  wrong.  But  the  court 
further  held  that,  as  there  was  an  allegation 
in  the  complaint  that  plaintiff's  intestate  was 
thrown  from  the  train  by  Jones,  or  some 
other  agent  of  the  defendant  company,  the 
Judgment  in  favor  of  Jones  did  not  preclude 
the  plaintiff  from  proving  -that  the  death  of 
his  intestate  was  caused  by  the  wrongful  act 
of  some  other  agent  or  servant  of  the  com- 
pany for  whose  act  the  company  would  be 
liable.  Under  this  ruling,  plaintiff  intro- 
duced testimony  tending  to  prove  that  the 
train  porter  assisted  Jones  in  throwing  plain- 
tiff's intestate  off.  Jones  and  the  porter  both 
denied  that  they  had  put  him  off,  and  the* 
testimony  of  several  other  witnesses  ex- 
amined on  behalf  of  the  company,  tended  to 
prove  that  intestate  was  not  on  the  train  the 
night  that  he  was  killed. 

The  court  instructed  the  Jury  that  the  com- 
pany was  liable  for  the  wrongful  acts  of  the 
porter,  within  the  scope  of  his  duty,  and  that 
it  would  be  no  defense  to  the  company  that 
he  was  commanded  thereunto  by  the  con- 
ductor, a  superior  authority,  since  he  was 
not  bound  to  obey  an  order  to  do  that  which 
was  wrong.  The  Jury  returned  a  verdict 
for  defendant,  and  from  Judgment  thereon, 
plaintiff  appealed. 

[1]  Appellant  contends  that  the  legal  ef- 
fect of  the  reversal  of  the  Judgment  against 
the  company  by  this  court  on  the  first  ap- 
peal was  to  reverse  also  the  Judgment  that 
had  been  entered  in  favor  of  Jones,  and  to 
set  aside  the  verdict,  and  therefore  a  new 
trial  of  all  the  issues  should  have  been  had, 
just  as  if  there  had  been  no  former  trial. 
That  contention  overlooks  the  fact  that 
Jones  was  not  a  party  to  the  former  appeal. 
as  no  notice  of  the  appeal  had  been  served 
upon  h!m.  Therefore  this  court  was  with- 
out Jurisdiction  to  deprive  him  of  the  rights 
which  he  had  acquired  by  the  Judgment  in 


his  favor.  Before  that  could  have  been  done, 
he  must  have  had  notice  and  opportunity  to 
be  heard ;  otherwise  he  would  have  been  de- 
prived of  a  vested  right  without  due  pro- 
cess of  law.  It  is  too  elementary  to  require 
argument  or  citation  of  authority  that  the 
parties  to  a  Judgment  unappealed  from  are 
bound  by  it,  even  though  it  may  be  errone- 
ous, so  cnat  it  would  have  been  reversed  on 
appeal. 

[2]  It  is  equally  clear  that  it  is  competent 
for  the  court  to  render  Judgment  "for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  de- 
fendants." Oode  Civ.  Proc.  §  336.  It  follows 
that  the  circuit  court  correctly  ruled  that 
the  matters  involved  in  the  Judgment  in  fa- 
vor of  Jones  were  res  adjudicata,  and  there- 
fore Jones  and  his  alleged  wrongful  acts 
were  out  of  the  case,  and  the  comt)any  could 
not  be  liable  for  them.  In  fact,  it  had  been 
finally  adjudicated  that  Jones  had  done  no 
wrong.  It  necessarily  follows  that  the  com- 
pany bad  done  no  wrong  through  the  agency 
of  Jones. 

[3]  Moreover,  if  Jones'  wrongful  acts  had 
caused  the  injury,  and  the  company  had  been 
made  to  pay  damages  therefor  under  the  doc- 
trine of  respondeat  superior,  the  company 
would  have  had  a  right  of  action  over  against 
him,  or,  being  a  party  to  the  action  with  the 
company,  it  would  have  had  the  right  to  com- 
pel him  to  pay  the  Judgment.  But  it  is  per- 
fectly clear  that  the  company  will  be  de- 
prived of  that  right  if  it  can  now  be  held 
liable  for  the  acts  of  Jones  after  he  has  been 
discharged  from  liability  in  the  same  action 
with  the  company  for  the  same  wrong,  for 
the  Judgment  in  his  favor  would  bar  an  ac- 
tion of  the  company  against  him,  or  any  at- 
tempt on  the  part  of  the  company  to  compel 
him  to  pay  the  Judgment  obtained  against  it 
As  between  him  and  the  plaintiff  and  as  be- 
tween him  and  the  company,  it  is  res  nd- 
Judicata  that  he  has  done  no  actionable 
wrong.  The  recent  case  of  Jones  v.  Railway, 
106  S.  O.  20.  90  S.  B.  183,  is  directly  in  point, 
and  it  is  conclusive  against  the  contentions 
of  appellant. 

The  case  of  Barfield  v.  Coker,  73  S.  C.  181, 
53  S.  E.  170,  relied  on  by  appellant,  is  not  in 
point.  In  that  case  Coker  &  Co.  and  Wood- 
ham  were  sued  together  for  the  tort  of  Wood- 
ham,  done  as  the  agent  of  Coker  &  Co.  At 
the  first  trial  on  circuit,  the  jury  found 
against  Coker  &  Co.  alone.  So  far  the  anal- 
ogy between  that  case  and  this  is  complete. 
But  in  that  case  the  trial  judge  set  aside  the 
verdict  and  ordered  a  new  trial,  and  at  that 
point  the  analogy  ends.  The  verdict  having 
been  set  aside,  no  judgment  was  entered 
thereon  for  or  against  any  of  the  parties, 
and,  of  course,  the  new  trial  was  had  Just 
as  if  there  had  been  no.  former  verdict.  On 
appeal  from  the  Judgment  entered  on  the  ver- 
dict found  at  the  second  trial  against  both 
defendants,  saying: 


346 


95  SOUTHEASTERN  REPORTER 


(S.C. 


"Whatever  may  have  been  the  effect  of  the 
verdict  against  J.  L.  Coker  &  Co.  alone,  if  final 
judgment  had  been  entered  and  retained  thereon, 
in  exonerating  defendant  Woodham  from  anoth- 
er or  further  suit  thereon,  it  is  clear  that  the 
setting  aside  of  the  verdict  and  granting  a  new 
trial  operated  to  restore  the  status  of  the  case  as 
it  existed  before  trial.  If  a  verdict  against 
J.  L.  Coker  &  Co.  alone  implied  a  finding  in  fa- 
vor of  defendant  Woodham,  the  setting  aside  of 
that  verdict  necessarily  removed  the  implica- 
tion" 

— the  language  of  the  court  Implies  that,  if 
judgiTient  had  been  entered  upon  the  verdict 
In  favor  of  Woodham  and  retained,  he  would 
have  been  exonerated  from  further  suit.  But, 
as  the  verdict  was  set  aside,  no  such  judg- 
ment could  have  been  entered  thereon.  A 
verdict  is  not  a  final  adjudication.  From  it 
no  appeal  can  be  taken.  It  is  merely  a  basis 
upon  which  a  Judgment  may  be  entered.  In 
this  case  the  verdict  was  not  set  aside,  and 
judgment  was  entered  thereon  In  favor  of 
Jones,  and  no  appeal  was  taken  from  that 
judgment.  It  is  therefore  conclusive  and 
binding  upon  all  parties  to  the  record. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

FRASER  and  GAGE,  JJ.,  concur.  GARY, 
O.  J.,  and  WATTS,  J.,  dissent. 


(109  S.  C.  135) 

STATE,  by  PEEPLES,  Atty.  Gen.,  v. 
GIBBES.     (No.  9914.) 

(Supreme  Court  of  South-  Carolina.     March  6, 

1918.) 

1.  Quo  Warranto  <©=>28— Venue— Involv- 
ing State  Office. 

The  venue  of  an  action  of  quo  warranto  in- 
volving title  to  a  state  oflice,  that  of  chief  game 
warden,  kept  at  the  seat  of  the  state  govern- 
ment, is  in  Richland  county,  the  case  not  fall- 
ing within  Code  Civ.  Proc.  1912,  §  173,  subd.  2, 
providing  that  actions  against  a  public  officer 
for  an  act  done  by  him  in  virtue  of  his  office 
shall  be  tried  in  tnc  county  in  which  the  cause 
of  action  or  some  part  arose,  since  the  alleged 
unlawful  intrusion  into  the  office,  and  usurpa- 
tion of  its  duties  and  powers,  arose  where  the 
office  was  kent,  at  the  seat  of  the  state  govern- 
ment, in  Ricnland  county. 

2.  Courts  <®=>487(1)— Original  Jurisdiction 
OF  Supreme  Court— Sending  Case  to  Cir- 
cuit Court. 

As  the  jurisdiction  of  the  Supreme  Court 
extends  all  over  the  state,  it  is  not  improper, 
in  an  action  or  proceeding  in  the  original  ju- 
risdiction, to  lay  the  venue  as  of  the  county  in 
which  the  cause  of  action  arose  or  would  be  tri- 
able if  the  action  were  brought  in  the  circuit 
court,  but  when  the  Supreme  Court  sends  a  case 
to  the  circuit  court  it  is  sent  to  the  county  of 
the  proper  venue. 

3.  Trial  <s=>9(l)—NoTicEr— Docketing  Case 
——Statute 

Code  Civ.  Proc.  1912,  §  314,  as  to  docketing 
a  case  14  days  before  court  by  plaintiff,  or  7 
days  before  court  by  defendant,  was  intended 
to  take  the  place  of  any  other  notice  of  trial  or 
notice  of  issue. 

4.  Reference  ^=»  18— Order  before  Case  is 
Docketed. 

Code  Civ.  Proc.  1912,  §  314,  was  not  in- 
tended ta  and  does  not  interfere  with  the  pow- 


er of  the  court  to  pass  such  orders  in  pending 
cases  as  may  be  necessary  or  proper  to  prepare 
and  speed  them  to  a  hearing  on  the  merits, 
so  that,  after  issue  joined,  the  court  or  a  judge 
at  chambers  may  order  a  reference  even  before 
the  case  is  docketed ;  certainly,  such  section 
does  not  interfere  with  the  judge's  power  to  pro- 
ceed with  the  preparation  for  hearing  or  the 
hearing  of  matters  or  proceedings  which  he  is 
authorized  to  determine  at  chambers. 

5.  Jury  <@=>12(2)— Right  to  Trial  by— Con- 
stitution. 

Const,  art.  1,  §  25,  providing  that  the  right 
of  trial  by  jury  shall  be  preserved  inviolate, 
preserves  the  right  only  in  those  cases  in  which 
the  parties  were  entitled  to  it  under  the  law  or 
practice  existing  at  the  adoption  of  the  (insti- 
tution. 

6.  Jury  <©=»  19(2)— Right  to  Trial  by— Quo 
Warranto. 

At  the  time  of  the  adoption  of  its  first 
Constitution  by  the  state  of  South  Carolina, 
neither  party  to  a  proceeding  in  quo  warranto 
had  a  right,  under  existing  law  or  prevailing 
practice,  to  demand  a  jury  trial  of  issues  of 
fact. 

7.  Jury  <£x=>19(2)— Right  to  Trial  by — Quo 

W  ARRA  NTO — C  O  N  STITUTIO  N . 

Under  Const,  art.  5,  §  25,  providing  that 
each  of  the  justices  of  the  Supreme  Court  and 
the  judges  of  the  circuit  court  shall  have  the 
same  power  at  chambers  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
prohibition,  and  interlocutory  writs  or  orders 
of  injunction  as  when  in  open  court,  a  jury  trial 
of  issues  of  fact  in  quo  warranto  is  not  demand- 
able  by  either  party  as  of  right,  though  the 
court  or  judge  hearing  the  proceeding,  if  he  de- 
sires, in  his  discretion,  and  for  his  own  as- 
sistance, may  have  the  benefit  of  a  verdict  of  a 
jury  on  the  issues  of  fact. 

Appeal  from  Common'  Pleas  Circuit  Court 
of  Richland  County;    Geo.  E.  Prince,  Judge. 

Action  in  the  nature  of  quo  warranto  by 

,the  State,  by  Thomas  H.  Peeples,  Attorney 

General,    against    Wade    Hampton    Gibbes. 

From  an  order  of  reference,  plaintiflF  appeals. 

Affirmed. 

Thomas  H.  Peeples,  Atty.  Gen.,  for  appel- 
lant. Weston  &  Ay  cock  and  R;  Beverly 
Herbert,  all  of  Columbia,  for  respondent. 

HYDRICK,  J.  This  Is  an  action  In  the 
nature  of  quo  warranto  to  try  the  title  of 
the  defendant  to  the  office  of  Chief  Game 
Warden  of  the  state.  It  was  brought  in  the 
original  jurisdiction  of  the  Supreme  Court, 
in  pursuance  of  leave  granted  by  the  Chief 
Justice,  by  an  order  dated  August  11,  1917. 
It  is  alleged  in  the  complaint,  as  a  reason  for 
asking  leave  to  bring  the  action  in  the  orig- 
inal Jurisdiction  of  this  court,  that  the  issue 
is  of  state- wide  Importance,  and  therefore  a 
speedy  determination  of  it  Is  desired.  In 
his  answer  defendant  also  asked  for  a  speedy 
hearing  and  decision. 

After  defendant  had  served  his  answer,  the 
attorneys  for  l)oth  parties  joined  in  a  letter 
to  the  CThief  Justice,  dated  September  17, 
1917,  in  which  they  stated  that  they  had 
agreed  to  an  order  of  reference  to  take  and 
report  the  testimony,  and  named  10  mem- 
bers of  the  bar,  any  one  of  whom  would  be 
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acceptable  to  them  as  a  referee.    Thereupon, 

on  September  28th,  the  majority  of  this  court 

(the  Chief  Justice  dissenting)  handed  down 

the  following  order: 

**It  appearing  that  issues  of  fact  as  well  as 
of  law  are  to  be  determined  in  this  case,  and 
that  the  parties  have  had  ample  time  to  have 
had  such  issues  regularly  heard  and  decided  in 
the  circuit  court;  and  it  further  appearing 
that  there  is  still  ample  time  for  them  to  have 
such  issues  there  decided,  and,  if  the  decision 
of  this  court  thereon  be  desired,  to  bring  the 
case  here  regularly  on  appeal,  and  have  it  heard 
as  early  as  it  could  be  heard  in  the  original 
jurisdiction:  It  is  ordered  that  this  court  de^ 
cline  original  jurisdiction  of  the  case  under 
rule  25  (1)0  S.  E.  xi),  and  that,  it  be  remanded 
to  the  circuit  court  for  hearing  and  decision. 
As  the  issue  involved  is  one  of  public  impor- 
tance, the  circuit  court  will  give  the  case  preced- 
ence in  hearing  and  decision,  so  that,  if  appeal 
be  taken  to  this  court,  tlie  same  may  be  disposed 
of  with  all  convenient  speed  at  the  approach- 
ing term." 

On  October  1st  plaintiff  filed  the  summons 
and  complaint  in  the  court  of  common  pleas 
for  Lexington  county,  and  had  the  case  dock- 
eted there  for  trial.  On  October  6th,  upon 
due  notice,  defendant  moved  the  court  of 
common  pleas  for  Richland  county  to  docket 
the  case  in  that  court,  and  refer  it  to  a  ref- 
eree to  take  and  report  the  testimony. 
PlaintifiC  appeared  and  objected  to  the  juris- 
diction of  the  court  to  pass  the  order  on 
three  grounds:  (1)  Because  the  action  was 
not  commenced  in  the  Richland  court,  and 
the  record  had  already  been  filed  In  the  I..ex- 
ington  court,  and  the  Richland  court  had 
no  jurisdiction  to  order  the  case  transferred 
from  Lexington  to  Richland  county  for  trial; 
(2)  because  the  summons  and  complaint  had 
not  been  filed  in  the  Richland  court  and  the 
case  docketed  there  14  days  before  the  con- 
vening thereof  by  plaintiff,  nor  7  days  before 
the  convening  thereof  by  defendant,  and 
therefore  the  court  had  no  jurisdiction  to  or- 
der the  cause  docketed  for  trial;  and  (3) 
that  the  court  was  without  jurisdiction  to 
^ant  an  order  of  reference,  because  the  ac- 
tion was  one  in  which  plaintiff  had  the  right 
of  trial  by  jury. 

The  court  overruled  these  objections,  and 
passed  the  order  prayed  for,  naming  therein, 
as  referee,  one  of  the  gentlemen  mentioned  in 
the  letter  to  the  Chief  Justice  as  acceptable 
to  both  parties.  From  that  order  the  plain- 
tiflf  appealed. 

[1]  The  first  question  to  be  determined  is 
the  proper  venue.  Clearly  that  is  Richland 
county,  because  the  action  involves  the  ti- 
tle to  a  state  office,  which  is  kept  at  the 
scat  of  the  state  government,  which  is  in 
Richland  county,  and  the  cause  of  action 
arose  in  tnat  county.  We  do  not  agree  with 
appellant  that  the  case  falTs  under  subdivi- 
sion 2  of  section  173  of  the  Code  of  Civil 
Procedure,  which  provides  that  "actions 
•  •  •  against  a  public  officer,  ♦  ♦  ♦ 
for  an  act  done  by  him  in  virtue  of  his  of- 
fice," etc.,  shall  be  tried  in  the  county  in 
wbich   the   cause   of   action   or   some   part 


f  thereof  arose.  This  is  not  such  an  action, 
but,  as  stated.  It  is  an  action  to  try  the  title 
to  a  state  oflice,  and  therefore  the  proper 
place  of  trial  is  at  the  seat  of  the  state  gov- 
ernment, where  the  office  is  kept,  and  where 
the  cause  of  action  (alleged  unlawful  intru- 
sion into  the  office  and  usurpation  of  its 
powers  and  duties)  arose. 

[2]  In  reaching  this  conclusion  no  impor- 
tance is  attached  to  the  fact  that.  In  the 
original  summons  and  complaint  filed  in  this 
court,  the  venue  Is  laid  in  Richland  county. 
That  might  have  been  done  merely  because 
this  court  sits  only  in  Richland  county.  As 
the  jurisdiction  of  this  court  extends  all 
over  the  state,  it  would  not  be  improper,  in 
an  action  or  proceeding  in  the  original  juria- 
diction,  to  lay  the  venue  as  of  the  county  in 
which  the  cause  of  action  arose,  or  would  be 
triable,  if  it  had  been  brought  in  the  cir- 
cuit court.  But  when  this  court  sends  a 
case  to  the  circuit  court  for  any  purpose,  it 
is  necessarily  Implied  that  it  is  sent  to  the 
county  of  the  proper  venue. 

[3,  4]  The  provision  of  section  314  of  the 
Code  of  Civil  Procedure  as  to  docketing  a 
case  14  days  before  court  by  the  plaintiff,  or 
7  days-  before  court  by  the  defendant,  was 
intended,  as  the  section  plainly  states,  to 
take  the  place  of  any  other  notice  of  trial  or 
notice  of  issue.  Steffens  v.  Bulwinkle,  48 
S.  C.  357,  2C  S.  E.  666.  If  this  has  been  an 
ordinary  action  commenced  in  the  circuit 
court,  the  case  cited  would  have  been  au- 
thority for  the  position  that  neither  side 
could  force  the  other  to  trial  on  the  merits, 
unless  the  case  had  been  docketed  as  re- 
quired by  section  314.  But  that  section  was 
not  intended  to  and  does  not  interfere  w^ith 
the  power  of  the  court  to  pass  such  orders 
in  cases  pending  therein  as  may  be  necessary 
or  proper  to  prepare  and  speed  them  to  a 
hearing  on  the  merits.  Therefore,  after  is- 
sue joined,  the  court,  or  a  judge  at  cham- 
bers, may  order  a  reference,  even  before  the 
case  is  docketed.  Bank  v.  Feunell,  55  S.  C. 
379,  33  S.  E.  4S5.  And  certainly  it  does  not 
Interfere  with  the  power  of  the  judge  to  pro- 
ceed with  the  preparation  for  hearing  or 
tile  hearing  of  matters  or  proceedings  which 
he  is  authorized  to  hear  and  determine  at 
chambers. 

[5]  We  do  not  agree  with  appellant  that, 
as  th6  action  is  one  at  laW,  trial  by  jury  of 
issues  of  fact  is  demandable  as  of  right 
True,  the  Constitution  (article  1,  §  25)  pro- 
vides that  the  right  of  trial  by  jury  shall  be 
preserved  inviolate.  A  similar  guaranty  will 
be  found  In  every  Constitution  adopted  by 
the  people  of  this  state.  But  such  provisions 
have  been  uniformly  held  by  this  court  and 
others  to  mean  that  the  right  shall  be  pre- 
served only  in  those  cases  in  which  the  par- 
ties were  entitled  to  it  under  the  law  or  prac- 
tice existing  at  the  time  of  the  adoption  of 
the  Constitution.  Commissioners  v.  Sea- 
brook,  2  Strob.  563 ;  Frazee  v.  Beattie,  26  S. 
C.  348,  2  S.  E.  125;    City  v.  O'Donnell,  29 
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S.  G.  355,  7  S.  E.  523.  1  L.  R.  A.  632,  13 
Am.  St.  Rep.  728.  Numerous  other  cases  to 
the  same  elTect  will  be  found  in  our  Reports. 

[8]  From  that  view  point,  then,  It  is  perti- 
nent to  inquire  whether,  at  the  time  of  the 
adoption  of  our  first  Constitution — ^for  that 
and  each  subsequent  Constitution  preserves 
the  right  of  trial  by  jury — either  party  to  a 
proceeding  in  quo  warranto  has  the  right, 
under  the  existing  law  or  prevailing  prac- 
tice, to  demand  a  jury  trial  of  issues  of  fact. 
The  judicial  histoid  of  the  state  clearly 
points  to  a  negative  answer  to  that  question. 
No  case  has  been  found  in  our  reports  in 
which  a  jury  trial  was  had.  On  the  con- 
trary, every  case  in  quo  warranto  reported 
appears  to  have  been  decided  by  the  court 
without  theaidof  a  jury.  As  showing  pretty 
conclusively  that  no  such  right  existed,  or 
was  supposed  to  exist,  the  act  of  1818  (7 
St.  at  Large,  p.  321)  gave  the  judges  of  the 
state  power  at  chambers  to  grant  certain 
specified  writs,  among  them  quo  warranto, 
as  if  the  court  were  actually  sitting,-  and  it 
provided  that  the  parties  should  have  the 
same  right  of  appeal  as  if  the  decision  were 
made  in  open  court  Now,  a  judge  at  cham- 
bers could  not  have  given  the  parties  a  jury 
trial. 

Again,  we  find  that  by  section  462  et  seq. 
of  the  Code  of  Civil  Procedure  (1912),  origi- 
nally enacted  in  1870  (14  St.  at  Large,  p. 
523,  f  443),  the  writ  of  quo  warranto,  and 
proceedings  by  information  in  tlie  nature  of 
quo  warranto,  were  abolished,  and  a  civil  ac- 
tion, under  the  provisions  of  that  chapter, 
was  substituted  in  place  of  those  ancient 
remedies,  and  that  statute  makes  no  provi- 
sion for  trial  by  jury.^  On  the  other  hand, 
section  312  of  the  Code  of  Civil  Procedure, 
which  was  adopted  at  the  same  time  (sec- 
tion 276),  prescribes  what  actions  shall  be 
tried  by  jury,  and  it  does  not  include  quo 
warranto. 

[7]  But,  whatever  may  have  been  the 
rights  of  parties  to  such  a  proceeding  prior 
to  the  adoption  of  the  Constitution  of  1895, 
the  question  at  issue  is  conclusively  settled 
against  the  contention  of  appellant  by  the 
provisions  of  section  25  of  article  5  of  that 
instrument,  which  says  that  "each  of  the 
justices  of  the  Supreme  Court  and  judges  of 
the  circuit  court  #shall  have  the  same  power 
at  chambers  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto,  certiorari,  prohi- 
bition, and  interlocutory  writs  or  orders  of 
injunction  as  when  in  open  court."  As  al- 
ready said,  since  a  judge  or  justice  at  cham- 
bers cannot  afford  the  parties  a  jury  trial, 
the  necessary  intendment  of  the  provision 
quoted  is  tliat  a  jury  trial  in  the  cases  spec- 
ified is  not  demandable  as  of  right.  That 
does  .not  mean,  however,  that  the  court  or 
judge  hearing  any  such  proceeding  may  not, 
if  he  snould  desire  it,  have  the  benefit  of  the 
verdict  of  a  jury  on  issues   of  fact.     But 


rthat  is  a  matter  within  his  discretion  and 
for  his  own  assistance,  and  not  a  right  of 
the  parties;  or  the  court  or  judge  may,  as 
was  done  in  this  case,  refer  the  issues  to  a 
referee.  The  order  of  the  circuit  court  Is  af- 
firmed. 
Affirmed. 

WATTS,  FRASBR,  and  GAGE,  J  J.,  con- 
cur.   The  CHIEF  JUSTICE  did  not  sit 


(109  S.  C.  87) 
STATE   ▼.   HEWITT.     (No.   0863.) 

(Supreme  Court  of  South  Carolina.     Jan.  19, 

1918.) 

1.  Intoxicatino  Liquobs  ^=>227 — Evide:5CE 
—Good  Chaeacteb. 

In  a  prosecution  for  illegally  delivering  and 
traiisportmg  more  than  one  gallon  of  intoxicate 
iing  liquor  to  one  person  in  one  month,  where 
the  accusecl  admitte<i  that  ho  delivered  the  liq- 
uor at  nif?ht,  and  his  evidence  was  in  substantia] 
acrord  with  that  of  the  state,  the  question  of  his 
good  character  was  not  in  the  case. 

2.  Criminal   Law   ^=s>1172(6)  —  Apfkai.  — 
Harmless  Error. 

Error,  if  any,  in  prosecution  for  illegal  de- 
livery of  liquor,  where  accused  admitted  the 
delivery,  in  instructing  on  defendant's  right  to 
show  good  reputation  that  one's  reputation 
might  have  been  of  the  best,  and  yet  he  might 
succumb  to  temptation,  was  not  prejudicial, 
since  the  question  of  good  reputation  was  not 
properly  in  the  case. 

B.  Intoxicating  Liquobs  ^=»111  —  Iixegai. 
Delivert— Statutes— Construction. 

Act  Feb.  24,  1917  (30  St.  at  Large,  p.  69), 
prohibiting  the  delivery  of  more  than  one  quart 
of  liquor  to  one  person  in  one  month  did  not 
repeal  Act  Feb.  20,  1915  (29  St  at  Large,  p. 
140),  prohibiting  the  delivery  of  more  than  one 
gallon  of  liquor  to  one  person  in  one  month,  but 
continued  the  offense  defined  by  the  earlier  act. 

4.  Intoxicating  Liquors  e=s>242  ^  IiiLEOAi. 

DrLXVERY—SENTENCE. 

Where  accused  wns  charged  with  a  viola- 
tion of  Act  Fob.  24,  1917  (30  St.  at  Large,  p. 
fiO),  prohibiting  the  delivery  of  more  than  one 
quart  of  liquor  to  one  person  in  one  month, 
and  of  violating  Act  Feb.  20.  1915  (29  St  at 
I^arge,  p.  140),  prohibiting  the  delivery  of  more 
than  one  gallon  of  liquor  in  one  month  to  one 
person,  and  he  was  sentenced  under  the  earlier 
act,  which  was  more  favorable  to  him,  he  could 
not   complain. 

Appeal  from  General  Sessions  Circuit  CJouFt 
of  Aiken  County ;  H.  F.  Rice,  Judge. 

M.  O.  Hewitt  was  convicted  of  delivering 
and  transporting  liquor  in  violation  of  Act 
Feb.  20,  1915  (29  St.  at  Large,  p.  140),  and  he 
appeals.    Atfinned. 

J.  B.  Salley  and  Shuler  &  Stansfield^  all  of 
Aiken,  for  appellant.  R.  L.  Gunter,  SoL,  of 
Aiken,  for  the  State. 

WATTS,  J.  The  defendant  was  convicted 
at  Aiken,  S.  C,  before  Judge  Rice  and  a  jury 
on  May  11,  1917,  of  delivering  more  than  one 
gallon  of  liquor  to  one  J.  H.  Hall  on  Febru- 
ary 25, 1917,  and  of  transporting  liquor  for  de- 
livery on  February  4,  1917,  he  being  the  agent 
of  the  Southern  Express  Company  at  Mont- 
morcnci.  In  violation  of  the  act  of  Legislature 
of  February  20,  1915  (29  fc>t.  at  Large,  p.  140). 
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Before  sentence  defendant  made  a  motion 
for  arrest  of  Judgment  on  the  ground  that  the 
act  of  1015  had  been  repealed  by  the  act  of 
February  24, 1917  (30  St  at  Large,  i>.  60),  and 
consequently  that  the  court  had  no  jurisdic- 
tion to  sentence  him  under  the  act  The  mo- 
tion was  overruled,  and  the  defendant  sen- 
tenced by  the  court  From  this  sentence  the 
defendant  appeals,  and  raised  by  his  excep- 
tions two  grounds. 

[1,2]  His  first  exception  complains  of  er- 
ror in  the  charge  of  the  Judge  to  the  Jury  in 
charging  on  the  facts  and  intimating  his 
opinion  as  to  the  weight  of  the  evidence,  and 
in  citing  cases  and  instances  to  illustrate 
his  meaning.  We  do  not  think  that  a  careful 
examination  of  the  Judge's  charge  will  sus- 
tain the  contention  of  the  appellant.  The 
Question  of  good  character  of  defendant 
could  not  in  this  case  have  anything  to  do 
with  defendant's  guilt;  for  he  admitted  the 
charge  tl^at  he  delivered  the  liquor  at  night, 
and  his  evidence  was  that  substantially  of 
the  contention  of  the  state  as  to  the  facts  of 
the  case.  The  question  of  his  good  character 
could  not  possibly  have  had  any  effect  in  the 
case  in  view  of  his  testimony,  and  while  his 
honor  was  wrong  in  his  charge  in  this  par- 
ticular, and  wrong  in  referring  to  other  men 
and  other  instances,  it  could  not  in  this  case 
be  in  any  manner  prejudicial  to  the  defend- 
ant, and  could  not  in  any  way  have  affected 
the  jury  in  arriving  at  its  finding.  This  ex- 
ception is  overruled. 

[3]  The  second  exception  raises  two  ques- 
tions: (a)  Does  the  act  of  1017  repeal  the  act 
of  1015  in  toto,  or  only  those  parts  which 
are  Inconsistent  with  it?  (b)  If  the  act  of 
1015  is  repealed  by  the  act  of  1917,  can  a 
person  be  convicted  of  an  offense  under  the 
act  of  1015  after  the  act  of  1017  becomes  ef- 
fective? An  examination  of  the  two  acts 
convinces  us  that  the  act  of  1917  only  re- 
pealed the  act  of  1915  or  parts  of  it  that  are 
Inconsistent  with  the  act  of  1017,  and  that 
both  acts,  as  far  as  this  indictment  is  con- 
cerned, are  the  same  except  as  to  the  amount 
of  whisky  that  can  be  delivered  or  transport- 
ed. Both  acts  make  it  unlawful  to  transport 
or  deliver  except  under  the  conditions  pro- 
vided for  in  each  act.  The  offense  under 
both  acts  is  the  same.  Under  the  act  of  1015 
the  amount  was  limited  to  one  gallon;  un- 
der the  act  of  1017  the  amount  is  limited  to 
one  quart.  The  act  of  the  Legislature  does 
not  abolish,  but  continues,  the  offense. 

[4]  As  to  the  second  question,  his  honor 
liad  the  right  to  impose  the  sentence  he  did 
in  any  view  of  the  case.  Both  the  act  of 
1915  and  the  act  of  1017  provide  punishment 
for  any  one  violating  the  act  in  the  particu- 
lars set  forth  in  the  indictment  in  this  case. 
The  defendant  being  sentenced  under  the 
act  more  favorable  to  him,  there  is  no  ques- 
fiOQ  bat  that  his  honor  had  Jurisdiction  to 


such  cases  is  fully  set  out  in  the  <qpinlon  of 
Mr.  Justice  Gary  (now  Chief  Justice)  in  the 
case  of  State  v.  Mansel,  52  S.  C.  460,  30  S.  B. 
481.  « 

In  this  case  the  rule  is  fully  stated  where 
a  person  commits  an  offense  under  a  statute 
which  is  repealed  by  subsequent  statute  be- 
fore sentence  is  pronounced  against  him. 

All  exceptions  are  overruled. 

Judgment  afllrmed. 

GARY,  C.  J.,  and  HYDRICK,  ERASER, 
and  GAGE,  JJ.,  concur. 


''  (109  S.  C.  105) 

FEREBEE  v.  ATLANTIC  COAST  UNB  R.  • 

CO.  (No.  0801.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1018.) 

1.  Carriers  «=»218(10)— Live  Stock— Notice 
OF  Injury. 

Where  it  was  the  carrier's  duty  to  unload 
an  animal,  and  where,  if  it  had  done  bo,  it  could 
have  seen,  or  ought  to  have  seen,  an  apparent 
injury,  it  could  not,  on  appeal,  be  heard  to  com- 
plain of  its  lost  opportunity  to  see  the  injury, 
if  any. 

2.  Evidence  «=»408(0)  —  Pab»l  BTvidbncb— 
Receipt— Condition  op  Animal. 

A  receipt  given  when  an  animal  was  receiv- 
ed, being  only  prima  facie  evidence  as  to  the 
condition  of  the  animal,  either  party  might  aft- 
erwards show  a  different  condition  at  the  time 
of  shipment 

3.  Estoppel  ^=»88(3>— Carriage  of  Animai/— 
Receipt— Injury  to  Animal. 

The  shipper  of  an  animal  was  not  estopped, 
by  signing  a  receipt,  from  showing  that  the  ani- 
mal was  severely  injured,  and  not,  as  he  first 
thought,  only  slightly  injured,  as  he  had  a  rea- 
sonable time  after  he  received  the  animal  to  as- 
certain the  extent  of  the  injury  and  his  dam- 
age, if  any. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Jasper  County;  James  E.  Peurifoy,  Judge. 

Action  by  Ia  L.  Ferebee  against  the  Atlan- 
tic Coast  Line  Railroad  (^ompany.  From  an 
order  of  the  circuit  court,  reversing  a  Judg- 
ment of  the  magistrate's  court  in  favor  of 
plaintiff,  plaintiff  appeals.  Reversed,  and 
Judgment  of  magistrate's  court  affirmed. 

The  order  of  Judge  Peurifoy,  referred  to 
In  the  opinion,  Is  as  follows: 

This  is  an  «appeal  by  defendant  from  a  judg- 
ment by  the  magistrate  in  favor  of  plaintiff  for 
^75^1^25  alleged  injury  to  a  bull  shipped  from 
Kress  to  Ridgeland,  and  $50  penalty  for  failure 
to  pay  claim  within  the  time  required  by  law. 
The  testimony  tends  to  show  that,  before  the 
bull  was  unloaded  by  plaintiff,  the  plaintiff  paid 
the  freight  and  signed  a  receipt  for  same.  Be- 
fore and  at  the  time  of  unloading  the  animal 
the  plaintiff  noticed  an  injury  to  one  of  its  eyes. 
He  did  not  report  the  matter  to  the  agent  of  de- 
fendant, but  carried  tho  animal  to  his  home, 
some  eight  miles  in  the  country.  Nothing  fur- 
ther was  heard  of  it,  so  far  as  the  record  dis- 
closed, until  some  three  weeks  thereafter,  when 
nlaintiff  filed  a  claim  against  the  defendant  for 
$25  damage  to  bull. 

The  only  point  involved  in  the  appeal  is: 
Did  the  magistrate  err  in  holding  that  the  plain- 


tiff could  recover  for  an  injury  which  was  not 
impose   the   sentence  he  did.     The   rule  in    concealed,  without  proof  of  notice  of  the  same 
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to  "the  defendant  before  the  final  delivery  of  the 
property  to  the  plaintiff?  The  plaintiff  testified 
that  the  reason  he  did  not  call  the  attention  of 
the  agent  to  the  injury  was  because  he  thought 
the  anifnal's  eye  uii^ht  get  all  right  within  a 
few  days.  It  seems  to  me  that,  if  the  plaintiff 
had  intended  to  hold  the  defendant  responsible 
for  the  injury,  it  was  his  duty,  in  law  and  com- 
mon fairness,  to  have  notified  the  defendant  be- 
fore removing  the  animal.  With  a  clear  receipt 
from  the  plaintiff,  and  in  the  absence  of  any 
complaint,  the  defendant  had  the  right  to  as- 
sume that  the  animal  was  all  right.  If  it  was 
not,  and  the  plaintiff  knew  it,  the  defendant 
should  have  had  the  opportunity  to  see  it,  and 
observe  the  nature  and  extent  of  the  injury, 
before  its  removal,  and  to  find  out  then,  if  it 
could,  the  cause  of  the  injury.  So  far  as  the 
record  shows,  the  plaintiff  and  his  witness,  who 
assisted  him  in  removing  the  animal,  were  the 
•  only  ones  who  knew  9!  the  alleged  injury ;  but 
they  made  no  complaint  of  it  for  some  three 
weeks.  Under  these  circumstances,  1  do  not 
think  the  plaintiff  should  be  now  heard  to  com- 
plain. 

It  is  therefore  ordered  that  the  judgment  of 
the  magistrate  be  and  it  is  hereby  reversed,  and 
the  action  dismissed. 

Jobn  P.  Wise  and  H.  Klugh  Purdy,  both  of 
Rldgeland,  for  appellant  W.  N.  Heyward, 
of  Rldgfeland,  for  respondent. 

WATTS,  J.  This  is  an  appeal  from  an" 
order  of  Judge  Peurifoy,  reversing  a  judg- 
ment of  magistrate's  court,  wherein  plaintiff 
recovered  a  Judgment  for  $25,  actual  damag- 
es, and  $50,  penalty  for  injury  to  a  bull,  ship- 
ped over  defendant's  railroad,  and  failure  to 
pay  same  in  time  required  by  law.  Judge 
Peurlfoy*s  order  states  the  case  fully.  The 
plaintiff  by  two  exceptions  challenges  the 
correctness  of  his  decision.  The  exceptions 
should  be  sustained. 

[1]  The  plaintiff  was  under  no  obligation, 
under  the  facts  as  detailed  in  the  case,  to 
notify  the  defendant  at  the  time  he  received 
the  property  that  the  bull  was  injured.  Me 
testifies  that  he  thought  the  Injury  was  trivial 
and  did  not  amount  to  much.  It  was  the  du- 
ty of  the  defendant  to  unload  the  bull,  and, 
had  it  done  so,  it  could  have  seen,  or  ought 
to  have  seen,  the  apparent  injury.  Defendant 
cannot  now  be  heard  to  complain  of  its  lost 
opportunity  to  see  the  Injury,  If  any. 

[2,  8]  The  receipt  given  at  the  time  the  bull 
was  received  is  only  prima  facie  evidence  as 
to  the  condition  of  the  bull.  Either  party 
afterwards  had  the  right  to  show  that  there 
was  a  different  condition  as  to  the  goods. 
Neither  is  the  plaintiff  estopped,  by  signing 
the  receipt,  from  showing  that  the  bull  was 
seriously  injured,  and  not,  what  he  first 
thought,  slightly  injured.  To  hold  him  estop- 
ped under  the  circumstances  would  be  un- 
reasonable. He  had  a  reasonable  time  after 
he  received  the  bull  to  ascertain  the  extent 
of  tlie  injury  and  his  damage,  if  any. 

Under  his  explanation,  it  was  not  his  duty 
to  call  attention,  at  the  time  he  received  the 
bull,  that  it  was  injured.  He  had  a  reason- 
able time  thereafter  to  ascertain  the  extent 
of  the  injury.    He  paid  the  freight  and  sign- 


ed receipt  before  he  saw  the  bull,  and  then  he 
unloaded  it. 

Judgment  reversed,  and  judgment  of.  mag- 
istrate's court  aflarmed. 

Reversed. 

GARY,  C.  J.,  and  HYDRICK,  PRASER, 
and  GAGE,  JJ.,  concur. 


(109  S.  C.  141) 
.      STATE  V.  KENTCEDY.     (No.  9915.) 

(Supreme  Court  of  South  Carolina.     March  6, 

191S.) 

1.  Homicide  «S=>20— Murder. 

Where  one  %vho  had  escaped  from  jail,  where 
he  was  incarcerated  on  a  chorcre  of  breaking  into 
a  dwelling  house  in  the  nighttime,  shot  and  kill- 
ed a  police  officer  when  the  latter  stepped  into 
the  room  where  he  was  hiding  through  the  win- 
dow to  arrest  him,  the  circumstances  were  suffi- 
cient to  warrant  conviction  of  murder. 

2.  Homicide  <S=»83— Murder— Accessory  Be- 
fore THE  Fact. 

There  can  be  no  accessory  before  the  fact  to 
the  offense  of  manslaughter. 

3.  Homicide     <@=>162— Accessory— Evidence. 

In  a  prosecution  for  being  accessory  before 
the  fact  to  murder  of  a  police  officer  testimony 
that  the  murderer  told  the  sheriff  that  defend- 
ant told  him  not  to  go  back  to  jail,  from  which 
he  had  escaped,  but  to  kill  the  6rst  damned  po- 
liceman that  came  toward  him,  was  not  incom- 
petent to  prove  the  charge  of  accessory,  in  that 
it  did  not  tend  to  prove  that  defendant  ad- 
vised the  murderer  to  kill  the  particular  officer 
by  name  or  other  designation. 

4.  Homicide  <@=»30(3)  —  Accessory  Before 
Fact— Gravamen  of  Offense. 

The  gravamen  of  the  offense  of  being  acces- 
sory before  the  fact  to  murder  of  a  police  offi- 
cer consisted  in  advising  the  murderer  to  kill 
any  person  who  plight  lawfully  attempt  to  ar- 
rest aim. 

5.  Criminal  Law  ©=>422(9)  —  Evidence  — 
.Statement  Implicating  Others. 

The  general  rule,  except  in  conspiracy,  is 
that  a  confession  or  statement  made  by  one  of 
two  or  more  defendants  on  trial  is  to  be  re- 
ceived in  evidence  as  made,  though  it  may  im- 
plicate the  others,  but  nevertheless  is  to  be  re- 
ceived as  evidence  against  the  declarant  alone; 
the  jury  being  cautioned  that  it  must  not  be  con- 
sidered against  the  other  defendants. 

6.  Criminal  Law  ^=:94'19,  420(8)— Evidence- 
Hearsay. 

In  a  prosecution  for  being  accessory  before 
the  fact  to  the  murder  of  a  police  officer,  the 
8heriff*s  testimony  that  the  murderer  told  faim 
that  defendant  advised  him  (the  murderer)  to 
kill  the  first  damned  policeman  that  came  to- 
ward him  was  inadmissible  against  defendant  as 
hearsay,  because  it  did  not  tend  to  prove  the 
charge  against  the  murderer,  but  only  the 
charge  against  defendant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County. 

Clint  Kennedy  was  convicted  as  accessory 
before  the  fact  to  a  murder,  and  he  appeals. 
Reversed. 

Raysor  &  Summers,  of  Orangeburg,  for 
appellant.  Ed.  C.  Mann,  Sol.,  of  St  Mat- 
thews, for  the  State. 

HYDRICK,  J.  Defendant  appeals  from 
judgment  on  conviction  as  accessory  before 
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the  fact,  with  Mackey  Palmer,  as  principal, 
of  the  murder  of  Policeman  H.  H.  Franklin, 
at  Orangeburg,  on  March  9, 1917.  They  were 
tried  together,  and  both  were  convicted,  but 
Kennedy  was  recommended  to  mercy,  and 
therefore  he  was  sentenced  to  life  Imprison- 
ment, while  Palmer  was  sentenced  to  death. 

Palmer  had  been  put  in  Jail  on  the  charge 
of  breaking  into  the  dwelling  house  of  anoth- 
er in  the  nighttime.  On  March  5,  1917,  he 
escaped  from  Jail,  and  stole  and  carried 
away  two  pistols  belonging  to  the  Jailer,  one 
a  magazine  or  Luger  pistol,  and  the  other  a 
smaller  pistol. 

On  March  9th  Policemen  Franklin  and 
Wolfe  and  Mr.  A.  B.  Chestnut  went  to  the 
house  of  a  negro  woman  In  the  dty,  where 
they  had  been  informed  Palmer  was,  to  ar- 
rest him.  Franklin  tried  the  front  door,  but 
found  It  locked.  He  then  took  a  screen  out 
of  a  window,  and  entered  the  house  through 
the  window.  Mr.  Chestnut  testlHed  that, 
when  Franklin  got  into  the  room,  Palmer 
was  crouched  In  one  corner,  with  the  mag- 
azine pistol  in  his  hand,  and  said  to  Frank- 
lin, "Don't  come  on  me,"  and  that  as  Frank- 
lin attempted  to  get  his  own  pistol  out  of 
his  pocket  Palmer  commenced  firing,  and  shot 
him  four  or  five  times. 

ft,  21  The  circumstances  of  the  homicide 
were  clearly  sufficient  to  warrant  the  convic- 
tion of  Palmer  of  murder.  State  v.  Ander- 
son, 1  Hill,  327.  Therefore  there  was  no  er- 
ror in  refusing  appellant's  motion  to  direct  a 
verdict  of  not  guilty  as  to  him,  on  the  ground 
that,  under  the  evidence.  Palmer  could  be 
convicted  of  no  higher  offense  than  man- 
slaughter, as  to  which  there  can  be  no  ac- 
cessory before  the  fact. 

Sheriff  Dukes  was  allowed  to  testify,  over 
objection,  that  Palmer  told  him,  lifter  his 
second  arrest,  that  after  he  had  escaped  from 
Jail  he  was  advised  by  others  to  go  back  and 
surrender,  but  that  Kennedy  told  him : 

"Don't  you  do  It.  You  have  a  good  gun.  Kill 
the  first  damned  policeman  that  comes  toward 
you.    I  will  take  care  of  you." 

There  was  no  other  evidence  that  tended 
to  prove  that  Kennedy  was  accessory  to  the 
murder  of  Franklin.  The  other  evidence  ad- 
duced tended  only  to  prove  that  Kennedy 
offered  and  attempted  to  aid  Palmer  in  mak- 
ing good  his  escape. 

[3,  4]  The  first  objection  urged  by  defend- 
ant to  this  testimony  is  that  it  was  incom- 
petent to  prove  the  charge  laid  in  the  indict- 
ment, that  Kennedy  was  accessory  to  the 
murder  of  Franklin,  because  it  does  not  tend 
to  prove  that  he  advised  Palmer  to  kill 
Franklin,  by  name  or  other  designation. 
That  ground  is  untenable.  The  gravamen  of 
the  offense  consists  in  advising  Palmer  to 
IciU  any  person  who  might  lawfully  attempt 
to  arrest  him.  It  makes  little  or  no  differ- 
ence to  the  state  which  member  of  a  class, 
or  of  society,  may  become  the  victim  of  the 


flagitious  advice  to  commit  a  certain  felony. 
4  Cooley's  Blackstone,  37,  and  note.  The  in- 
dividual affected  may  depend  upon  circum- 
stances, or  be  varied  by  accident,  In  the  ac- 
tual commission  of  the  same  felony  advised. 

[6,  8]  The  next  objection  to  this  testimony 
Is  that,  as  against  Kennedj',  it  was  incompe- 
tent, because  It  was  hearsay.  That  ground 
Is  well  taken.  The  statements  of  Palmer 
to  the  sheriff  were  competent  only  as  against 
himself,  but,  In  reality,  they  were  not  against 
himself  at  all,  but  solely  against  Kennedy. 
The  general  rule,  except  In  conspiracies.  Is 
that  a  confession  or  statement  made  by  one 
of  two  or  more  defendants  on  trial  Is  to  bo 
received  In  evidence  as  made,  even  though 
It  may  implicate  the  others,  but  it  Is  never- 
theless to  be  received  as  evidence  against 
the  declarant  alone,  and  the  Jury  should  be 
cautioned  that  It  must  not  be  considered  by 
them  as  evidence  against  the  other  defend- 
ants. State  V.  Mitchell,  49  S.  C.  410,  27  S.  E. 
424,  and  cases  cited.  But,  as  already  stated, 
the  testimony  of  the  sheriff  as  to  Palmer's 
statement  to  him  was  not  admissible  at  all, 
even  under  the  rule  stated,  because  It  did  not 
tend  to  prove  the  charge  against  Palmer,  but 
tended  only  to  prove  the  charpje  against  Ken- 
nedy, as  to  whom  It  was  objectionable  as 
hearsay. 

The  objections  to  testimony  tending  to 
prove  the  acts  and  declarations  of  Kennedy 
himself  are  clearly  untenable. 

For  the  error  pointed  out,  a  new  trial  is 
or<lered. 

Reversed. 

GARY,  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(109  S.  C.  196) 

SMITH,  Probate  Judge,  v.  MOORE  et  al. 

<^o.  9630.) 

(Supreme  Court  of  South  Carolina.     April  20, 

1917.) 

1.  Guardian  and  Ward  ^=>182(4)— Action 
ON  Bond— Partibs. 

Under  Code  Civ.  Proc  1912,  §  162,  provid- 
ing that  a  trustee  of  an  express  trust  may  sue 
without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted,  a  judge  of  pro- 
bate may  sue  on  a  guardian*s  bond  without 
joining  tl^e  wards  as  parties. 

2.  Guardian  and  Ward  ^=»54— Interest  on 
Fund. 

A  guardian  is  liable  for  interest  on  money 
received  before  the  end  of  the  calendar  year, 
where  he  converts  the  money,  or  interest  is  earn- 
ed from  others  during  such  time. 

3.  Guardian  and  Ward  <©=»182  (I)--Action 
ON  Bond— Commissions. 

Where  guardian  has  been  discharged,  and 
is  sued  on  his  bond  by  the  judge  of  probate, 
he  cannot  deduct  commissions  from  a  judgment 
in  favor  of  the  judges,  under  Civ.  Code  1912, 
§  8053,  allowing  commissions  for  money  paid 
away  in  credits,  debits,  legacies,  or  otherwise 
during  the  course  and  continuance  of  their  man- 
agements. 
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4.  Guardian  and  Wabd  ^s»175— Disburse- 
ment OF  Funds— Liability. 

Where  an  executor  is  appointed  guardian  of 
children,  and  takes  oyer  insurance  money,  the 
money  of  the  wards  must  be  held  separate  from 
deceased's  estate,  and  if  any  of  it  is  applied  on 
debts  of  the  estate  the  guardian  and  his  bonds- 
men are  liable. 

5.  Homestead  ^=»  136  —  Waiveb— Directions 
BY  Will. 

Direction  by  testator  that  his  debts  be  first 
paid  is  not  a  waiver  of  homestead  rights,  but 
mortgages  must  be  paid. 

6.  Executors  and  Administrators  ^=»129(1) 
—Homestead  —  Power  of  Executor  to 
Waive  or  Preserve. 

An  executor  can  neither  preserve  or  im- 
pair homestead  rights. 

7.  Executors   and   Administrators   ^=>329 

eO— Homestead  Rights  op  Ward— Duty  of 
uardian. 

A  guardian  who  is  also  executor  of  an  estate 
must  reserve  his  wards'  homestead  ricfht  in  per- 
sonalty, and  cannot  apply  it  on  debts  of  the  estate. 

8.  Guardian  and  Ward  ^=>53— Disbursing 
Ward's  Money— Authority. 

A  guardian  of  infants  cannot  purchase  the 
interest  of  the  widow  in  the  homestead  for  the 
wards. 

9.  Subrogation  ^=»10(4)  —  Guardian  and 
Ward. 

Where  guardian  purchases  property  for  his 
wards  without  authority,  the  transaction  must 
be  treated  as  his  own,  but  he  will  be  subrogat- 
ed to  the  rights  of  the  wards. 

10.  Guardian  and  Wabjd  ^=»  175— Liability 
op  Surety. 

Except  in  flagrant  cases,  a  surety  for  a 
guardian  is  liable  for  money  received  and  mis- 
appropriated before  the  execution  ot  the  bond. 

11.  Guardian  and  Ward  <S=>  173— Sureties- 
Liabilities  as  Between  Sureties. 

W^here  a  probate  judge  requires  a  guaraian 
to  furnish  additional  sureties  for  the  purpose 
of  adding  to  the  security,  but  not  to  affect  the 
existing  sureties,  the  first  sureties  are  primarily 
liable  for  misappropriations  prior  to  the  sign- 
ing of  the  new  sureties,  but  all  are  ultimately 
liable. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County ;  T.  J.  Mauldin,  Judge. 

Action  by  John  M.  Smith,  as  Judge  of  Pro- 
bate, against  L.  A.  Moore,  A.  E.  Skinner,  J. 
M.  Hearon,  and  the  Equitable  Surety  Com- 
pany of  St.  Louis,  Mo.  From  a  decree,  the 
plaintiCf  and  the  Surety  Company  appeal. 
Modified  and  remanded,  to  carry  out  views 
expressed. 

Thomas  H.  Tatum,  of  Bishopville,  for  ap- 
pellant Smith.  Frank  G.  Tompkins,  of  Co- 
lumbia, for  appellant  Equitable  Surety  Co. 
R.  W.  McLendon,  of  Bishopville,  for  respond- 
ent Skinner.  McLeod  &  Dennis,  of  Bishop- 
ville, for  respondent  Hearon. 

GAGE,  J.  The  appeal  Is  from  a  decree  of 
the  circuit  court.  The  action  Is  by  probate 
judge  on  three  bonds  made  to  the  probate 
judge  by  one  Moore  to  secure  his  right  ad- 
ministration of  the  estate  of  five  Mooneyhan 
children  In  his  hands  as  guardian.  Two  of 
the  bonds  are  signed  by  Moore  and  certain 
other  personal  sureties;  one  and  the  last- 
made  bond  Is  signed  by  Moore  and  a  surety 
company. 


The  chief  Issues  arise  out  of  the  disburse- 
ments of  the  guardian,  and  out  of  the  liabil- 
ity of  the  sureties  to  the  estate,  and  to  each 
other.     The  circuit  court  held: 

(1)  That  the  five  wards  were  not  necessary 
or  proper  parties  to  this  action.  At  that  the 
plalntlfiP  excepts. 

(2)  That  the  guardian  was  chargeable  only 
with  interest  on  the  Insurance  money  he  re- 
ceived from  the  end  of  the  calendar  year  in 
which  he  received  it,  and  that  although  he 
immediately  on  receipt  of  the  money  con- 
verted it  to  his  own  use.  At  that  the  plain- 
tiff excepta 

(3)  That  the  gaardian  is  entitled  to  deduct 
his  commissions  out  of  the  payment  by  -him 
of  this  recovery.  At  that  the  plain tliff  ex- 
cepts. 

(4)  That  the  guardian  was  justified  to  pay 
the  debts  secured  and  unsecured  of  the  es- 
tate of  his  wards'  parent,  H.  E.  Mooneyhan, 
of  which  he  was  the  executor,  and  was  not 
bound  to  regard  the  exemption  of  the  estate 
from  nonllen  debts  for  a  homestead.  At  that 
the  plaintllT  excepts. 

(5)  (a)  That  the  guardian  was  not  justified 
In  purchasing  for  his  wards  and  at  ^500  the 
one-sixth  interest  of  the  widow  of  H,  E. 
Mooneyhan  in  a  house  and  lot  of  which  the 
testator  died  seized;  (b)  but  that  for  such 
purchase,  the  guardian  is  entitled  to  be  sub- 
rogated thereabout  in  the  place  of  the  widows. 
At  the  first  the  surety  company  excepts;  at 
the  second  the  plaintiff  excepts. 

(6)  That  the  surety  company  is  liable  under 
the  circumstances  for  a  misappropriation  of 
funds  by  the  guardian,  done  before  the  sure- 
ty bond  was  made.  At  that  the  surety  com- 
pany excepts. 

(7)  That  the  surety  bond  was  not  furnish- 
ed at  the  Instance  of  the  individual  sureties 
or  of  the  wards;  but  pursuant  to  an  under- 
standing had  at  the  time  of  the  appointment 
of  the  guardian  that  such  a  bond  would  be 
furnished.  At  that  the  surety  company  ex- 
cepts. 

(8)  That  the  surety  company  is  first  liable 
to  make  good  the  guardian's  default,  before 
any  liability  thereabout  attaches  to  the  per- 
sonal sureties.  At  that  the  surety  company 
excepts. 

These  in  the  order  named. 

[1]  1.  The  wards  are  plainly  not  necessary 
parties  to  the  action.  The  Code  of  Procedure 
provides,  at  section  162,  that  a  trustee  of  an 
express  trust  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action 
is  prosecuted.  The  plaintiff  is  such  a  tm^ 
tee,  and  he  alone  may  sue  for  his  cestui  que 
trust.    In  this  respect  the  decree  is  affirmed. 

[2]  2.  There  is  no  denial  of  the  fact  that 
the  guardian  collected  certain  moneys  due 
to  the  wards  and  Immediately  converted  it 
to  his  own  use.  It  is  true  that  the  rule  is 
a  trustee  is  not  chargeable  with  interest  on 
funds  In  his  hands  until  after  the  end  of 
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the  calendar  year  In  which  he  may  receive 
the  funds.  But  It  is  fundamental  that  a 
trustee  may  not  make  a  profit  for  himself 
out  of  trust  funds.  If  he  should,  Immediate- 
ly upon  its  receipts,  put  out  the  trust  money 
at  interest,  the  interest  so  made  would  not 
belong  to  him,  but  to  the  trust  estate.  The 
same  is  true  if  the  trustee  lends  the  money 
to  himself ;  he  must  pay  that  which  he  would 
under  like  circumstances  collect  from  another 
borrower.  If  it  be  a  common  notion  that 
trustees  may,  in  the  first  year  of  their  trust, 
use  for  themselves  the  trust  fund  tiie  notion 
Is  ill-founded.  The  trustee  need  not  feel 
bound  to  make  interest  in  the  calendar  year 
In  which  he  receives  the  fund;  but  If  he 
does  make  interest  the  accretion  does  not  be- 
long to  him.  In  this  respect  the  decree  is 
modified. 

13]  3.  The  trustee  is  now  confessedly  due 
to  his  wards  some  $6,000  and  the  present  is- 
sue is:  When  he  shall  have  paid  that  recov- 
ery, may  he  deduct  from  it  the  usual  com- 
mission allowed  by  law  for  the  compensa- 
tion of  trustees?  The  circuit  court  made 
the  allowance  on  the  authority  of  Gee  v. 
Hicks,  and  a  like  allowance  was  made  in 
Epperson  v.  Jackson,  83  S.  C.  164,  65  S.  B. 
217.  But  facts  make  the  law  of  a  case,  and 
the  facts  here  differ  from  those  of  the  cases 
cited. 

The  statutes  (Civ.  Code)  allows  commis- 
sions to  such  trustees  for  those  sums  which 
"they  shall  pay  away  (1)  in  credits,  debts, 
legacies,  or  otherwise  (2)  during  the  course 
and  continuance  of  their  ♦  ♦  ♦  manage- 
ments or  administrations.'*  Section  3653. 
(Tlie  numerals  are  supplied.) 

In  the  Instant  case  Moore  is  not  now  guard- 
Ian  ;  he  was  removed  from  the  trust  by  or- 
der of  the  probate  court  in  April,  1914,  five 
months  before  this  action  was  brought.  If, 
therefore,  Moore  pays  this  recovery,  he  will 
not  do  so  as  guardian,  nor  will  he  pay  it  to 
the  legatees,  but  to  an  ofiicer  of  the  court. 
Under  the  very  words  of  the  statute  which 
gives  the  right,  Moore  is  not  entitled  to  re- 
duce the  recovery  by  any  alleged  commis- 
sions due  him.  He  does  not  come  as  a  trus- 
tee executing  his  commission,  but  as  a  de- 
faulter, brought  to  bar  by  another  trustee; 
and  when  payment  shall  be  made,  it  will  be 
to  the  probate  judge  and  not  to  the  benefici- 
aries.   In  this  respect  the  decree  is  modified. 

We  now  approach  the  disbursements  of  the 
guardian.  They  have  b^en  surcharged  by 
the  plaintiff.  The  issues  thereabout  arise  out 
of  the  circumstance  that  Moore  was  also  ex- 
ecutor of  the  will  of  H.  E.  Mooneyhan,  the 
father  of  the  wards.  That  estate  had  ap- 
proximately assets  and  liabilities  as  follows: 

House  and  lot  worth $3,000  00 

Personal  property  worth.. 944  60 

$3.944  60 

Accounts  due %l,S5S  83 

Kote  due  520  04 

Mortgage  on  house  and  lot 1,079  11 

Mortgage   m  house  and  lot 50174 

$3,659  72 

06  S.E.-23 


The  chief  property  of  the  children,  inde- 
pendent of  their  share  of  the  above,  consist- 
ed in  some  $5,500  derived  from  insurance  on 
the  life  of  H.  E.  Mooneyhan,  payable  direct- 
ly to  them,  and  some  $2,500  tliey  got  direct- 
ly from  the  estate  of  John  Mooneyhan.  In 
order  to  get  hold  of  this  fund  of  some  $8,000 
Moore  became  guardian  of  the  chiidren  30 
days  after  he  qualified  executor,  and  then 
collected  the  fund.  He  mixed  up  the  two 
estates  without  regard  to  the  character  of 
each.  Out  of  the  common  fund  thus  in  his 
hands,  he  paid  the  debts  of  H.  E.  Mooney- 
han's  estate  above  described,  and  he  bought 
for  his  wards  the  one-sixth  interest  of  the 
widow  in  the  estate  of  H.  E.  Mooneyhan. 
And  these  are  chlefiy  the  acts  of  the  guard- 
ian which  the  plaintiff  wards  have  chal- 
lenged. 

The  two  trusts  were  of  a  -different  char- 
acter, and  they  ought  to  have  been  separately 
executed.  It  was  and  is  yet  the  duty  of  the 
executor  to  administer  the  estate  of  H.  E. 
Mooneyhan  according  to  the  rules  of  law. 
That  estate  has  not  yet  been  administered, 
and  the  executor  has  not  yet  received  his 
discharge  therefrom.  The  executor  has  nev- 
er rendered  any  account  to  the  probate  court 
of  his  doings  as  executor,  save  the  one  ac- 
count he  made  as  guardian  wherein  he  mixed 
the  two  estates. 

[4]  The  complaint  in  the  instant  action  is 
on  the  three  guardianship  bonds.  There  Is 
no  dispute  about  the  amount  of  money  Moore 
received  as  guardian  for  his  wards,  aside 
from  their  father*s  estate;  that  is  to  say, 
he  got  some  $8,000  in  round  figures.  That 
fund  was  in  no  wise  liable  for  the  debts  due 
by  the  father's  estate,  no  more  than  for  the 
debts  of  a  stranger.  It  was  the  duty  of  the 
I  guardian  to  invest  that  fund,  pay  the  incre- 
ment on  it  for  the  maintenance  of  the  wards, 
and  at  their  maturity  to  pay  the  principal  to 
them.  He  is  yet  bound  to  do  that,  and  his 
sureties  undertook  to  warrant  that  he  would 
do  that,  and  they  are  yet  bound  to  perform 
that  undertaking. 

Coming  now  to  the  plaintiff's  share  of  the 
estate  of  their  father,  H.  E.  Mooneyhan,  the 
guardian  never  actually  received  anything 
for  his  wards  from  that  estate.  The  liabili- 
ties of  it  very  nearly  equalled  the  assets,  and, 
if  a  homestead  for  the  family  shall  be  de- 
ducted from  the  assets,  the  estate  will  not 
nearly  pay  its  debts. 

[5,  6]  The  right  of  homestead  in  the  real 
and  personal  property  is  in  fact;  the  direc- 
tion by  the  testator  that  his  debts  should  be 
first'  paid  was  not  such  a  waiver  of  the 
homestead  as  will  defeat  it.  Beaty  v.  Rich- 
ardson, 56  S.  C.  173,  34  S.  E.  73,  46  Li  R.  A. 
517.  The  homestead  right  lay  within  a 
charmed  circle,  and  the  executor  was  unable 
either  to  impair  it  or  to  preserve  it.  Of 
course,  the  mortgage  made  by  the  testator 
on  the  house  and  lot  must  be  paid;  it  was 
a  waiver  of  the  homestead. 
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The  appellants  suggest  then  that  in  addition 
to  the  fund  of  $8,000  which  Moore  received, 
and  as  before  recited,  he  is  chargeable  as 
matter  of  law  and  constructively  with  the  re- 
ceipt as  such  guardian  of  five-sixths  of  $1,000 
for  a  homestead  in  the  house  and  lot,  and 
with  five-sixths  of  $500  in  the '  personalty. 
BJQt  so  far  as  the  realty  is  concerned,  it  has 
not  been  converted  or  disturbed;  the  plain- 
tiffs may  have  their  homestead  interest  there- 
out as  they  be  advised;  the  right  is  intact. 
So  far  as  the  homestead  in  the  personalty  is 
concerned,  the  remedy  is  not  so  plain.  But 
the  guardian's  account,  rendered  to  the  pro- 
bate court,  shows  he  had  from  the  sale  of 
personal  property  $066.58;  from  deposits  in 
bank  $128.02;    total,  $7JH.6a. 

17]  Out  of  this  the  plaintiffs  were  entitled 
to  have  for  a  homestead  five-sixths  of  $500 
before  any  debts  were  paid,  and,  it  will  be 
assumed  that  the  guardian  reserved  that  for 
his  wards.  Johnston  v.  Johnston,  2  Hill,  501. 
It  is  no  defense  for  the  guardian  to  say  he 
paid  that  money  out  on  the  debts  of  Mooney- 
han*s  estate;  it  was  exempt  from  such  lia- 
bility. 

But  we  need  say  nothing  more  about  the 
administration  of  Mooneyhan's  estate;  that 
is  yet  to  be  had.  All  we  decide  now  is  that  the 
only  property  of  the  wards  which  the  guard- 
ian actually  received  he  got  from  sources 
other  than  the  estate  of  their  father;  that 
the  guardian  is  constructively  charged  with 
the  receipt  of  five-sixths  of  $500  which  he 
ought  to  have  set  aside  for  a  hemes  tend  for  his 
wards  out  of  the  personalty;  that  the  plain- 
tiff's homestead  right  in  the  house  atid  lot  is 
intact ;  and  that  there  was  no  warrant  what- 
ever for  the  guardian  to  take  the  $8,000  fund 
he  had  and  pay  the  debts  of  Mooneyhan's 
estate.  In  these  respects  the  decree  is  mod- 
ified. 

[8]  There  is  yet  another  expenditure  by 
the  guardian  which  is  challenged  by  the 
plaintiffs.  Moore  bought  for  his  wards  and 
at  $500  the  widow's  one-sixth  undivided  in- 
terest in  the  house  and  lot,  and  for  his  wards 
and  at  $1,110.92  the  widow's  interest  in  the 
testator's  personal  estate.  The  purchase  was 
without  authority  of  law,  and  was  such  an 
investment,  under  all  circumstances,  as  will 
not  now  be  approved. 

[9]  But  as  to  that  transaction,  Mtx)re  is 
subrogated  to  the  place  of  the  children.  He 
bought  with  his  own  money,  for  he  had  no 
right  to  use  the  wards'  money.  In  this  re- 
spect the  decree  Is  affirmed. 

[10]  We  come  now  to  the  issues  made  by  the 
surety  company.  The  bond  of  the  surety 
company  has  six  conditions.  They  are  that 
the  guardian,  first,  shall  carefully  and  hand- 
somely bring  up  the  said  minors  during  mi- 
nority with  necessary  meat,  etc.;  second, 
shall  during  minority  defend  them  from  hurt 
of  body,  loss  of  goods  and  lands;  third, 
shall  deliver  and  pay  unto  the  (said  minors) 
when  they  shall  come  of  age  such  portions 


r  as  shall  fall  due  unto  them ;  fourth,  shall 
pay  the  portions  of  such  as  shall  die  before 
time  to  those  whom  the  law  shall  appoint 
the  same  to  be  paid;  fifth,  shall  render  a 
true  and  perfect  account  upon  the  tuition  to 
him  granted,  when  thereunto  required;  sixth, 
shall  save  and  keep  harmless  the  above-nam- 
ed probate  judge,  and  other  officers  and  min- 
isters under  him,  for  and  by  reason  of  grant- 
ing the  letters  of  guardianship. 

In  some  instances  the  words  of  the  bond 
have  been  transposed,  but  the  above  is  a 
practically  true  copy  of  the  instrument  and 
its  import. 

It  is  particularly  the  second  condition 
above  quoted  that  the  guardian  has  breached. 
He  was  charged  with  wasting  the  estate,  and 
he  was  removed  from  his  trust  April  10, 
1914.  Thereafter  Moore  was  sued  in  the 
probate  court  for  an  accounting  and  a  Judg- 
ment was  rendered  against  him  for  some 
$12,000  on  September  7,  1914,  after  which 
the  instant  action  on  the  bonds  was  almost 
immediately  begun. 

The  surety,  company  insists  (1)  that  it  is 
not  liable  at  all;  (2)  but,  if  liable,  it  is  only 
after  the  individual  sureties  have  been  ex- 
hausted. There  are  many  cases  on  the  sub- 
ject, and  their  differing  facts  makes  the  law 
of  the  subject  to  appear  complex. 

In  the  case  at  bar  there  was  only  one  trus- 
tee holding  by  unbroken  tenure;  all  the  fund 
was  received  before  the  second  bond  was 
made;  there  was  no  pretended  discharge  of 
the  first  bond;  the  second  bond  was  not  ex- 
acted at  the  instance  of  the  sureties  on  the 
first  bond,  but  at  the  instance  of  the  probate 
judge,  to  keep  himself  harmless  and  to  pro- 
tect the  wards.  The  testimony  is  plain  to 
that  end.  On  the  day  the  new  bond  was 
made,  the  individual  sureties  were  plainly 
liable  for  the  guardian's  receipt  of  money 
theretofore  had.  It  was  all  so  received,  so 
that  the  question  of  liability  of  proceeding 
and  succeeding  sureties  for  money  received 
after  the  execution  of  a  new  bond  by  the 
same  trustee  does  not  arise. 

All  the  cases  hold  that  the  surety  is  liable 
for  funds  received  by  the  trustee  both  before 
and  after  the  execution  of  the  bond.  If  the 
bond  was  only  operative  in  the  interest  of 
its  making,  it  would  be  a  bauble.  It  may  be 
true,  in  practice,  that  the  trustee  is  not  gen- 
erally able  to  get  hold  of  the  trust  fund  until 
a  bond  has  been  made;  but  if  he  does,  his 
duty  is  to  account  for  it  all  the  same,  and  the 
surety  undertakes  to  guarantee  that  end. 

The  words  of  the  contract  hold  the  surety 
to  this,  that  the  guardian  shall  during  minor- 
ity defend  the  wards  from  loss  of  goods,  and 
shall  deliver  and  pay  unto  the  wards  when 
they  shall  come  of  age  such  portions  as  shall 
fall  due  unto  them,  and  shall  keep  harmless 
the  probate  judge  for  granting  the  letters  of 
guardianship.  The  guardian  has  been  re- 
moved, has  been  adjudged  to  be  largely  in 
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debt  to  his  wards,  and  has  not  paid  the  debt.  ]  or  to  relieve  the  individual  sureties,  or  to 


The  bond  has  been  breached. 

Tlie  particular  suggestion  of  the  surety 
company  is  that  not  only  were  the  funds 
which  the  guardian  got  received  before  the 
surety  bond  was  made,  but  that  the  guardian 
also  misappropriated  those  funds  to  his  own 
use  before  that  time;  that  is  to  say,  the 
breach  was  done  before  the  surety  contract 
which  guaranteed  faithful  performance  was 
made.  The  suggestion  is  that  if  A.  should 
have  in  his  hands  $100  which  belongs  to  a 
minor  B.  and  which  A.  has  used  for  his  own 
purposes,  and  If  A.  should  then  qualify  as 
guardian  for  B.,  and  X.  should  sign  as  surety 
on  the  bond,  that  in  such  a  case  the  surety 
would  not  be  liable  if  A.  should  default  in 
payment  to  B. 

The  suggestion  Is  not  free  from  difficulty. 
It  is  true  that  Martin,  J.,  Johnson,  J.,  and 
Fraser,  J.,  all  thought  that  a  case  might  arise 
in  which  the  surety  would  not  be  bound  for 
flagrant  breaches  of  trust  before  the  surety 
signed.  Treasurer  v.  Taylor,  2  Bailey  5.32, 
530;  Bobo  v.  Valden,  20  S.  C  274.  See,  also, 
Gary,  C.  J.,  in  State  v.  Causey,  93  S.  C.  311, 
76  S.  E.  707.  But  the  instant  case  does  not 
fully  come  within  that  statement  of  the  law. 
The  testimony  does  not  show  that  the  guard- 
Ian  breached  his  trust  by  the  use  of  the  fund 
In  his  own  business,  and  that  the  probate 
Judge  had  reason  to  suspect  the  fact.  But 
we  thlnlj  the  testimony  does  not  show  so  fla- 
grant a  breach,  and  so  establish  the  guard- 
ian's insolvency  at  the  time  the  surety  bond 
was  made,  as  to  render  that  Instrument  in- 
operative to  the  end  it  was  made.  And  we 
conclude  that  the  surety  company  is  liable 
for  the  funds  which  the  guardian  had  afore- 
time received,  even  though  the  guardian  had 
already   used   the  funds  for  his  own  ends. 

[11]  We  come  now  to  the  last  issue,  to  wit: 
T\Tio  is  primarily  liable,  as  between  them- 
selves, the  individual  sureties  or  the  surety 
company?  That  answer  depends  also,  first, 
upon  the  facts.  In  the  instant  case,  as  be- 
fore stated,  the  new  bond  was  not  made  on 
the  motion  of  the  individual  sureties.  Had 
that  been  so,  then  the  rule  stated  by  Harper, 
Ch.,  in  Pilot  V.  EHeld,  would  govern;  the  sure- 
ty company's  bond  would  be  primarily  secu* 
rity.  And  by  the  same  authortiy,  had  the 
wards  moved  for  the  new  bond,  then  it  would 
have  been  collateral  to  the  first. 

In  the  first  case,  the  object  would  have 
been  to  protect  primarily  the  first  securities; 
in  the  second  case,  the  object  would  have 
been  to  add  to  the  ward's  security.  The  ob- 
ject in  the  two  cases  being  wholly  different, 
the  relief  granted  would  have  also  been 
equally  different 

The  individual  sureties  did  not  testify, 
and  so  far  as  the  record  shows  they  had 
no  anxiety  about  their  situation.  The  pro- 
bate Judge  did  not  undertake  to  discharge 


In  any  way  modify  their  situation.  He  tes- 
tified he  desired  additional  security,  to  pro- 
tect the  wards  and  to  protect  himself.  He 
testified  that  he  knew  of  no  agreement  that 
the  surety  company  was  to  relieve  the  indi- 
vidual sureties,  and  he  had  no  such  agree- 
ment with  the  surety  company's  agent 

Hames,  the  surety  company's  agent,  testi- 
fied he  had  no  recollection  that  Moore  ever 
said  to  him  that  the  object  of  the  surety  com- 
pany's bond  was  to  relieve  the  Individual 
sureties,  and  he  further  said  he  had  no  in- 
tention to  relieve  the  individual  sureties. 
Moore  alone  testified  that  his  purpose  in  se- 
curing the  surety  company's  bond  was  to  re- 
lieve the  individual  sureties. 

We  think  it  is  well  established  by  the  testi- 
mony that  there  was  no  intention  between 
the  contractors  to  set  the  surety  company's 
bond  in  the  place  of  the  bond  of  the  indi- 
vidual sureties.  And  we  think  the  testimony 
proves  that  the  only  purpose  of  the  contrac- 
tors was  that  the  bond  of  the  surety  com- 
pany was  to  be  additional  to  that  of  the  In- 
dividual sureties. 

The  probate  j-udge  then  had  in  view  the 
same  object  the  wards  would  have  had  in 
the  event  they  had  moved  for  additional  se- 
curity; it  was  to  add  to  the  security  which 
was  already  in  hand.  So  that  the  Justice 
and  the  law  of  the  case  requires  that  both 
classes  of  surety,  the  Individual  and  the  sure- 
ty company,  shall  answer  the  demand  of  the 
wards:  but  that  those  sureties  who  first 
Fiffned,  and  whose  liability  was  existent  when 
Moore  wasted  the  fund,  and  whose  status  has 
not  been  altered,  shall  be  first  liable,  and  the 
surety  company  shall  be  second  liable. 

In  this  respect  the  decree  below  is  modified, 
and  the  cause  is  remanded,  to  carry  out  the 
views  herein  expressed. 

GARY,  C.  J.,  and  HYDRICK.  WATTS, 
and  FRASER,  JJ.,  concur. 


(109  S.  C.  276) 

MILLS  V.  SUMTKR  LFMBER  CO.  et  al. 

(No.  9904.) 

(Supreme  Court  of  South  Carolina.     Feb.  11, 

1918.)     • 

1.  fraunulent  conveyances  ^=»9  — intent 
—Form  of  Writing. 
Though  two  writings  be  framed  in  identical 
words,  one  may  be  an  assignment  with  a  pref- 
erence, and  the  other  a  bona  fide  mortgage  de- 
pending upon  the  question  of  intent. 

2.   FRAUnULENT    CONVEYANCES   ^=»27  —  MORT- 
GAGE—PREFERENCES. 

To  prevent  a  transaction  on  its  face  a  mort- 
gage being  declared  void  as  a  preferential  as- 
signment, it  is  immaterial  that  the  conveyance 
was  made  mediately  to  the  trustees  instead  of 
directly  to  the  beneficiary. 

3.  Mortgages  €=»42— Form  of  Instrument. 

Under  Civ.  Code  1912,  §  3400,  declaring 
what  constitutes  a  mortgage,  a  paper  on  itr 
face  a-conveyance  of  property  to  secure  the  pay* 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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The  appellants  suggest  then  that  In  addition 
to  the  fund  of  $8»000  which  Moore  received, 
and  as  before  recited,  he  is  chargeable  as 
matter  of  law  and  constructively  with  the  re- 
ceipt as  such  guardian  of  five-sixths  of  $1,000 
for  a  homestead  in  the  house  and  lot,  and 
with  five-sixths  of  $500  in  the '  personalty. 
But  so  far  as  the  realty  is  concerned,  it  has 
not  been  converted  or  disturbed;  the  plain- 
tiffs may  have  their  homestead  interest  there- 
out as  they  be  advised;  the  right  is  intact. 
So  far  as  the  homestead  in  the  personalty  is 
concerned,  the  remedy  is  not  so  plain.  But 
the  guardian's  account,  rendered  to  the  pro- 
bate court,  shows  he  had  from  the  sale  of 
personal  property  $006.58;  from  deposits  in 
bank  $128.02;    total,  ^7^.00. 

17]  Out  of  this  the  plaintiffs  were  entitled 
to  have  for  a  homestead  five-sixths  of  $500 
before  any  debts  were  paid,  and,  it  will  be 
assumed  that  the  guardian  reserved  that  for 
his  wards.  Johnston  v.  Johnston,  2  Hill,  501. 
It  is  no  defense  for  the  guardian  to  say  he 
paid  that  money  out  on  the  debts  of  Mooney- 
han*s  estate;  it  was  exempt  from  such  lia- 
bility. 

But  we  need  say  nothing  more  about  the 
administration  of  Mooneyhan's  estate;  that 
is  yet  to  be  had.  All  we  decide  now  is  that  the 
only  property  of  the  wards  which  the  guard- 
Ian  actually  received  he  got  from  sources 
other  than  the  estate  of  their  father;  that 
the  guardian  is  constructively  charged  with 
the  receipt  of  five-sixths  of  $500  which  he 
ought  to  have  set  aside  for  a  hemestead  for  his 
wards  out  of  the  personalty;  that  the  plain- 
tiff's homestead  right  in  the  house  alid  lot  is 
intact ;  and  that  there  was  no  warrant  what- 
ever for  the  guardian  to  take  the  $8,000  fund 
he  had  and  pay  the  debts  of  Mooneyhan's 
estate.  In  these  respects  the  decree  is  mod- 
ified. 

[8]  There  is  yet  another  expenditure  by 
the  guardian  which  is  challenged  by  the 
plaintiffs.  Moore  bought  for  his  wards  and 
at  $500  the  widow's  one-sixth  undivided  in- 
terest in  the  house  and  lot,  and  for  his  wards 
and  at  $1,110.92  the  widow's  Interest  in  the 
testator's  personal  estate.  The  purchase  was 
without  authority  of  law,  and  was  such  an 
investment,  under  all  circumstances,  as  will 
not  now  be  approved. 

[9]  But  as  to  that  transaction,  Mtx)re  is 
subrogated  to  the  place  of  the  children.  He 
bought  with  his  own  money,  for  he  had  no 
right  to  use  the  wards'  money.  In  this  re- 
spect the  decree  is  affirmed. 

[10]  We  come  now  to  the  issues  made  by  the 
surety  company.  The  bond  of  the  surety 
company  has  six  conditions.  They  are  that 
the  guardian,  first,  shall  carefully  and  hand- 
somely bring  up  the  said  minors  during  mi- 
nority with  necessary  meat,  etc.;  second, 
shall  during  minority  defend  them  from  hurt 
of  body,  loss  of  goods  and  lands;  third, 
shall  deliver  and  pay  unto  the  (said  minors) 
when  they  shall  come  of  age  such  portions 


ras  shall  fall  due  unto  them;  fourth,  shall 
pay  the  portions  of  such  as  shall  die  before 
time  to  those  whom  the  law  shall  appoint 
the  same  to  be  paid;  fifth,  shall  render  a 
true  and  perfect  account  upon  the  tuition  to 
him  granted,  when  thereunto  required:  sixth, 
shall  save  and  keep  harmless  the  above-nam- 
ed probate  judge,  and  other  officers  and  min- 
isters under  him,  for  and  by  reason  of  grant- 
ing the  letters  of  guardianship. 

In  some  Instances  the  words  of  the  bond 
have  been  transposed,  but  the  above  is  a 
practically  true  copy  of  the  instrument  and 
its  import 

It  is  particularly  the  second  condition 
above  quoted  that  the  guardian  has  breached, 
lie  was  charged  with  wasting  the  estate,  and 
he  was  removed  from  his  trust  April  10, 
1014.  Thereafter  Moore  was  sued  in  the 
probate  court  for  an  accounting  and  a  judg- 
ment was  rendered ■  against  him  for  some 
$12,000  on  September  7,  1914,  after  which 
the  instant  action  on  the  bonds  was  almost 
immediately  begun. 

The  surety^  company  insists  (1)  that  it  is 
not  liable  at  all;  (2)  but,  if  liable,  it  Is  only 
after  the  individual  sureties  have  been  ex- 
hausted. There  are  many  cases  on  the  sub- 
ject, and  their  differing  facts  makes  the  law 
of  the  subject  to  appear  complex. 

In  the  case  at  bar  there  was  only  one  trus- 
tee holding  by  unbroken  tenure;  all  the  fond 
was  received  before  the  second  bond  was 
made;  there  was  no  pretended  discharge  of 
the  first  bond;  the  second  bond  was  not  ex- 
acted at  the  Instance  of  the  sureties  on  the 
first  bond,  but  at  the  instance  of  the  probate 
judge,  to  keep  himself  harmless  and  to  pro- 
tect the  wards.  The  testimony  is  plain  to 
that  end.  On  the  day  the  new  bond  was 
made,  the  Individual  sureties  were  plainly 
liable  for  the  guardian's  receipt  of  money 
theretofore  had.  It  was  all  so  received,  so 
that  the  question  of  liability  of  proceeding 
and  succeeding  sureties  for  money  received 
after  the  execution  of  a  new  bond  by  the 
same  trustee  does  not  arise. 

All  the  cases  hold  that  the  surety  is  liable 
for  funds  received  by  the  trustee  both  before 
and  after  the  execution  of  the  bond.  If  the 
bond  was  only  operative  in  the  Interest  of 
its  making,  it  would  be  a  bauble.  It  may  be 
true,  in  practice,  that  the  trustee  is  not  gen- 
erally able  to  get  hold  of  the  trust  fund  until 
a  bond  has  been  made;  but  if  he  does,  his 
duty  is  to  account  for  It  all  the  same,  and  the 
surety  undertakes  to  guarantee  that  end. 

The  words  of  the  contract  hold  the  surety 
to  this,  that  the  guardian  shall  during  minor- 
ity defend  the  wards  from  loss  of  goods,  and 
shall  deliver  and  pay  unto  the  wards  when 
they  shall  come  of  age  such  portions  as  shall 
fall  due  unto  them,  and  shall  keep  harmless 
the  probate  judge  for  granting  the  letters  of 
guardianship.  The  guardian  has  been  re- 
moved, has  been  adjudged  to  be  largely  in 
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debt  to  his  wards,  and  has  not  paid  the  debt.  ]  or  to  relieve  the  Individual  sureties,  or  to 


The  bond  has  been  breached. 

The  particular  suggestion  of  the  surety 
company  is  that  not  only  were  the  funds 
wliich  the  guardian  got  received  before  the 
surety  bond  was  njade,  but  that  the  guardian 
also  misappropriated  those  funds  to  his  own 
use  before  that  time;  that  is  to  say,  the 
breach  was  done  before  the  surety  contract 
which  guaranteed  faithful  performance  was 
made.  The  suggestion  is  that  if  A.  should 
have  in  his  hands  $100  which  belongs  to  a 
minor  B.  and  which  A.  has  used  for  his  own 
purposes,  and  if  A«  should  then  qualify  as 
guardian  for  B.,  and  X.  should  sign  as  surety 
on  the  bond,  that  In  such  a  case  the  surety 
would  not  be  liable  If  A.  should  default  in 
payment  to  B. 

The  suggestion  is  not  free  from  difflculty. 
It  is  true  that  Martin,  J.,  Johnson,  J.,  and 
Fraser,  J.,  all  thought  that  a  case  might  arise 
in  which  the  surety  would  not  be  bound  for 
flagrant  breaches  of  trust  before  the  surety 
signed.  Treasurer  v.  Taylor,  2  Bailey  5.32, 
539;  Bobo  v.  Valden,  20  S.  O.  274.  See,  also, 
Gary,  C.  J.,  in  State  v.  Causey,  93  S.  C.  311, 
76  S.  E.  707.  But  the  instant  case  does  not 
fully  come  within  that  statement  of  the  law. 
The  testimony  does  not  show  that  the  guard- 
Ian  breached  his  trust  by  the  use  of  the  fund 
in  his  own  business,  and  that  the  probate 
Judge  had  reason  to  suspect  the  fact.  But 
we  think  the  testimony  docs  not  show  so  fla- 
grant a  breach,  and  so  establish  the  guard- 
ian's insolvency  at  the  time  the  surety  bond 
was  made,  as  to  render  that  Instrument  in- 
operative to  the  end  it  was  made.  And  we 
conclude  that  the  surety  company  is  liable 
for  the  funds  which  the  guardian  had  afore- 
time received,  even  though  the  guardian  had 
already   used   the  funds  for  his  own  ends. 

[11]  We  come  now  to  the  last  issue,  to  wit: 
T\Tio  is  primarily  liable,  as  between  them- 
selves, the  individual  sureties  or  the  surety 
company?  That  answer  depends  also,  first, 
upon  the  facts.  In  the  instant  case,  as  be- 
fore stated,  the  new  bond  was  not  made  on 
the  motion  of  the  individual  sureties.  Had 
that  been  so,  then  the  rule  stated  by  Harper, 
Oh.,  in  Pilot  V.  Field,  would  govern;  the  sure- 
ty company's  bond  would  be  primarily  secu* 
rity.  And  by  the  same  authortly,  had  the 
wards  moved  for  the  new  bond,  then  it  would 
have  been  collateral  to  the  first 

In  the  first  case,  the  object  would  have 
been  to  protect  primarily  the  first  securities; 
in  the  second  case,  the  object  would  have 
been  to  add  to  the  ward's  security.  The  ob- 
ject in  the  two  cases  being  wholly  different, 
the  relief  granted  would  have  also  been 
equally  different 

The  individual  sureties  did  not  testify, 
and  so  far  as  the  record  shows  they  had 
no  anxiety  about  their  situation.  The  pro- 
bate judge  did  not  undertake  to  discharge 


in  any  way  modify  their  situation.  He  tes- 
tified he  desired  additional  security,  to  pro- 
tect the  wards  and  to  protect  himself^  He 
testified  that  he  knew  of  no  agieement  that 
the  surety  company  was  to  relieve  the  indi- 
vidual sureties,  and  he  had  no  such  agree- 
ment with  the  surety  company's  agent 

Hames,  the  surety  company's  agent,  testi- 
fied he  had  no  recollection  that  Moore  ever 
said  to  him  that  the  object  of  the  surety  com* 
pany's  bond  was  to  relieve  the  individual 
sureties,  and  he  further  said  he  had  no  In- 
tention to  relieve  the  individual  sureties. 
Moore  alone  testified  that  his  purpose  in  se- 
curing the  surety  company's  bond  was  to  re- 
lieve the  individual  sureties. 

We  think  it  is  well  established  by  the  testi- 
mony that  there  was  no  intention  between 
the  contractors  to  set  the  surety  company's 
bond  in  the  place  of  the  bond  of  the  indi- 
vidual sureties.  And  we  think  the  testimony 
proves  that  the  only  purpose  of  the  contrac- 
tors was  that  the  bond  of  the  surety  com- 
pany was  to  be  additional  to  that  of  the  in- 
dividual sureties. 

Tlie  probate  judge  then  had  in  view  the 
same  object  the  wards  would  have  had  in 
the  event  they  had  moved  for  additional  se- 
curity: It  was  to  add  to  the  security  which 
was  already  in  hand.  So  that  the  justice 
and  the  law  of  the  case  requires  that  both 
classes  of  surety,  the  individual  and  the  sure- 
ty company,  shall  answer  the  demand  of  the 
wards;  but  that  those  sureties  who  first 
sii^ned,  and  whose  liability  was  existent  when 
Moore  wasted  the  fund,  and  whose  status  has 
not  been  altered,  shall  be  first  liable,  and  the 
surety  company  shall  be  second  liable. 

In  this  respect  the  decree  below  Is  modified, 
and  the  cause  is  remanded,  to  carry  out  the 
views  herein  expressed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  FRASER,  JJ.,  concur. 


(109  S.  C.  276) 

MILLS  V.  SUMTER  LTTMBER  CO.  et  al. 

(No.  9904.) 

(Supreme  Ck)urt  of  South  Carolina.     Feb.  11, 

1918.)     • 

1.  fraunulent  conveyances  ®=»9  — intent 
—Form  of  Writing. 
Though  two  writings  be  framed  in  identical 
words,  one  may  be  an  assignment  with  a  pref- 
erence, and  the  other  a  bona  fide  mortgage  de- 
pending upon  the  question  of  intent. 

2.   FBAUnULENT   CONVEYANCES  ^=»27  —  MoBT- 
O  A  QE— PBEFEREN  CES. 

To  prevent  n  transaction  on  its  face  a  mort- 
gage being  declared  void  as  a  preferential  as- 
signment, it  is  immaterial  that  the  conveyance 
was  made  mediately  to  the  trustees  instead  of 
directly  to  the  beneficiary. 

3.  Mortgages  €=»42— Form  of  Instrument. 

Under  Civ.  Code  1912,  §  34(K).  declaring 
what  constitutes  a  mortgage,  a  paper  on  itr 
face  a-conveyance  of  property  to  secure  the  pay- 
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ment  of  a  debt  is  the  form  and  essence  of  a 
mortgage. 

4.  Fraudulent  Conveyances  €=»27  —  Evi- 

DE  NCE— S  UFtlCIENCY. 

The  mere  fact  that  the  grantee  in  an  in- 
strument conveying  land  to  secure  a  debt  stat- 
ed that  he  was  the  owner  of  the  property  did 
not  make  the  conveyance  void,  as  a  preferential 
assignment  since  such  statement  was  merely  his 
conclusion. 

5.  Fraudulent  Conveyances   ^=>299(2)    — 

EVTDFNCE— SurFTCIENPY. 

Evidence  held-  to  show  that  an  instrument 
in  form  a  deed  was  in  fact  made  to  secure  a 
debt,  and  intended  as  a  mortgage,  and  not  a 
preferential  assignment. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;    S.  W.  G.  Shipp,  Judge. 

Action  by  W.  A.  Mills  against  the  Sumter 
Lumber  Company  and  others.  From  a  de- 
cree of  the  circuit  court  affirming  pro  forma 
a  report  of  the  master,  plaintiff  appeals.  Af- 
firmed. 

The  writing  Involved  is  as  follows: 

This  deed  made  the  6th  day  of  March,  1912, 
between  Sumter  Lumber  Company,  a  corpora- 
tion chartered  and  doing  business  under  the 
laws  of  the  state  of  South  Carolina,  party  of 
the  first  part,  Fred  Harper  and  Leon  Goodman, 
trustees,  parties  of  the  second  part,  and  Ameri- 
can National  Bank  of  Lynchburg,  Va.,  party  of 
the  third  part: 

Whereas,  at  a  meeting  of  the  stockholders  of 
the  said  Sumter  Lumber  Company  held  nt  Sum- 
ter. S.  C,  on  the  4th  day  of  Alarch,  1912,  at 
which  meeting  duly  called  there  was  present  a 
majority  of  the  stockholders  of  said  company^  a 
resolution  was  unanimously  adopted  authorizmg 
and  directing  the  president  and  secretary  of  said 
Sumter  Lumber  Company  to  convey  by  a  good 
and  sufficient  deed,  for  certain  considerations  set 
out  in  said  resolution,  hereinafter  described 
property  to  the  said  parties  of  the  second  part: 

Now,  this  deed  witnessed  that,  for  and  in  con- 
sideration of  the  sum  of  five  dollars  in  hand  paid 
the  said  party  of  the  first  part  by  the  said  par- 
ties of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  the  said  party  of  the  first 
part  doth  hereby  grant,  bargain,  sell,  and  con- 
vey, with  general  warranty  of  title  unto  the  said 
parties  of  the  second  part,  the  following  describ- 
ed real  estate:  A  lot  of  land  in  the  city  and 
county  of  Sumter;  also  a  considerable  amount 
of  sawmill  machinery,  fixtures,  office  supplies, 
etc. — but  upon  this  trust  to  secure  the  payment 
of  the  sum  of  thirty-five  thousand  dollars  to  the 
said  party  of  the  third  part,  w^ith  interest  there- 
on at  6  per  cent,  per  annum,  evidenced  by  the 
negotiable  note  of  the  said  party  of  the  first 
part  dated  November  3,  1011,  for  thirty-five 
thousand  dollars,  and  payable  to  the  said  party 
of  the  third  part  four  months  after  date,  and  to 
secure  all  renewals  and  extensions  of  said  note, 
either  in  whole  or  in  part 

The  said  party  of  the  first  part  covenants 
that  it  will  pay  all  taxes  and  assessments  on 
said  property,  that  it  will  keep  the  buildings 
thereon  and  personal  property  above  described 
insured  in  some  solvent  company  in  at  least  the 
sum  of  twenty- five  thousand  dollars  for  the 
benefit  of  this  trust,  and  should  it  fail  to  pay 
said  taxes,  or  take  out  said  insurance,  the  same 
may  be  done  by  the  party  of  the  third  part,  and 
any  sums  so  paid  by  the  party  of  the  third  part, 
and  any  sums  so  paid  with  interest,  shall  be- 
come a  part  of  the  debt  hereby  secured. 

If  default  be  made  in  the  payment  of  said 
note,  or  any  renewal  or  extension  of  the-  same, 
as  the  same  becomes  due,  then  the  said  trus- 
tees, or  either  of  them,  upon  being  requested 


so  to  do,  by  the  said  party  of  the  third  part, 
and  after  duly  advertising  the  time  and  place  of 
sale  in  such  manner  as  they  may  deem  best, 
shall  proceed  to  sell  the  property  hereby  am- 
veyed  by  public  auction  on  the  premises  for  cash 
as  to  enough  to  defray  the  cost  of  executing  this 
trust,  the  whole  of  the  debt  herein  secure*?,  and 
any  sum  paid  for  taxes,  assessments,  or  insur- 
ance, and  as  to  the  residue  upon  such  terms  as 
the  said  party  of  the  first  part  shall  direct. 

In  case  of  a  sale  under  this  deed,  the  parties 
of  the  second  part  shall  be  entitled  to  a  com- 
mission of  5  per  cent,  upon  the  gross  amount 
of  such  sale,  and  should  the  debt  herein  securetl 
and  the  obligations  herein  assumed  be  fully  paid 
after  a  discharge,  then  this  deed  shall  be  releas- 
ed at  the  proper  cost  of  the  grantor. 

The  said  party  of  the  first  part  covenants  that 
it  has  the  right  to  convey  said  property,  that 
it  has  done  no  act  to  incumber  the  same,  that 
in  case  of  sale  under  this  deed,  the  purchaser 
from  said  trustees  shall  have  quiet  and  peace- 
able possession  of  said  property,  free  from  all 
incumbrances,  and  that  until  executed  such 
other  and  further  assurances  of  title  as  may 
be  requisite. 

L.  D.  Jennings  and  A.  S.  Harby,  both  of 
Sumter,  for  apppllant.  Lee  &  Molse,  of  Sum- 
ter, and  Leon  Goodman,  of  Lynchburg,  Va., 
for  respondents. 

GAGE,  J.  Appeal  from  a  decree  of  the 
circuit  court  which  affirmed  pro  forma  a  re- 
port of  the  master.  The  action  was  brought 
by  a  judgment  creditor  of  the  Sumter  Lum- 
ber Company,  hereinafter  called  the  Lumber 
Company,  to  set  aside  a  transaction  between 
thiat  company  and  the  American  National 
Bank  of  Lynchburg,  Va.,  hereinafter  called 
the  Bank.  The  alleged  infirmity  In  the  trans- 
action was:  (1)  That  it  was  in  violation  of 
the  statute  governing  assignments  by  insol- 
vent debtors;  and  (2)  that  it  was  In  viola- 
tion of  the  Statute  of  Elizabeth,  declaring 
what  are  fraudulent  conveyances.  The  trans- 
action is  primarily  evidenced  by  a  paper 
writing  made  March  6,  1912,  by  the  Lumber 
Company  to  the  Bank  and  to  Harper  and 
Goodman,  trustees.  Jjet  it  be  reported- 
There  are  seven  exceptions,  which  are  too 
voluminous  to  report  We  shall  compass 
the  essential  issues  of  law  and  fact  which 
they  make. 

The  case  turns  largely  upon  the  character 
of  the  paper  writing  referred  to.  The  argu- 
ment of  the  appellant  is  that  the  paper  is  an 
assignment  with  preference,  and  therefore  in 
violation  of  the  statute.  The  argument  of 
the  respondents  is  that  the  paper  is  but  a 
mortgage  made  by  the  Lumber  Company  to 
the  Bank  to  secure  the  payment  of  a  bona 
flde  debt,  and  therefore  within  the  law.  The 
court  found  the  latter  postulate,  and  that  is 
the  major  issue  in  the  case,  and  its  deter- 
mination practically  puts  an  end  to  the  con- 
troversy. 

[11  We  take  up  for  consideration  the  first 
issue:  Two  paper  writings  may  be  framed 
in  identical  words;  yet,  on  all  the  testimony, 
one  may  be  held  to  be  an  assignment  with 
preference,  and  the  other  may  be  held  to  be 
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a  bona  fide  mortgage  to  secure  a  debt;  and 
therefore  the  one  inyalid  and  the  other  val- 
id. The  issue  in  each  easels  dependent  upon 
the  intention  of  the  parties  to  the  transac- 
tion; and  that  Is  to  be  gathered  from  all  the 
testimony  in  the  case.  The  transaction  is  evi- 
denced by  the  paper  writing  and  by  all  the 
circumstances  of  the  case  disclosed  by  the 
testimony.  Turning  first  to  the  paper,  the 
words  of  It  Indicate  plainly  that  the  transac- 
tion was  Intended  for  a  mortgage  and  to  se- 
cure a  debt 

[2]  It  Is  Immaterial  that  the  conveyance 
was  made  mediately  to  the  trustees  instead 
of  directly  to  the  Bank.  That  Is  a  com- 
mon practice  In  large  transactions,  and  it 
does  not  alter  the  essential  character  of  the 
Instrument.  The  statute  does  not  prescribe 
the  form  of  a  mortgage. 

[3]  On  Its  face  the  paper  is  a  conveyance 
of  property  to  secin*e  the  payment  of  a  deBt; 
that  generally  is  the  form  and  essence  of  a 
mortgage.  See  section  3460,  Code  of  Laws, 
and  Thayer  v.  Cramer,  IMcCord,  Eq.  305. 
The  Instrument  declares  that  It  was  made 
**to  secure  the  payment  of  the  sum  of  $35,000*' 
to  the  conveyee.  There  is  also  a  stipula* 
tion  by  the  conveyor  to  pay  taxes  on  the 
property  and  to  keep  up  the  insurance.  There 
Is  a  clause  also  which  previses  a  default 
in  payment,  and  the  consequences  of  it.  The 
direction  as  to  the  *'resldue"  is  not  unusual 
or  improper;  in  the  foreclosure  of  a  mort- 
gage the  residue  is  generally  at  the  direction 
of  the  niortgagor.  The  statute  prescribes 
neither  the  form  nor  contents  of  a  technical 
deed  of  assignment  for  the  benefit  of  credi- 
tors. The  instant  paper  does  not  by  its  lan- 
guage, however,  purport  to  be  such  a  deed, 
nor  are  the  contents  of  it  apt  for  such  a  deed. 
All  the  parts  of  the  instrument  are  those  of 
a  mortgage,  and  not  of  a  technical  deed  of 
assignment 

[4]  The  respondents  suggest,  however,  that 
when  the  plaintiff  undertook  to  subject  the 
J^roperty  to  sale  under  his  execution,  the 
Bank  and  the  trustees  under  the  paper,  by 
their  attorneys  notified  the  plalntiflP  not  to 
sell  because  the  property  **ls  owned  by''  the 
Bank  and  trustees.  And  the  respondents 
say  that  was  an  admission  that  the  paper 
was  not  Intended  for  a  mortgage.  But  that 
was  a  matter  of  opinion  merely.  The  right 
and  interest  of  the  Bank  and  the  trustees 
was  fixed  by  the  paper  writing,  not  by  the 
conveyee's  opinion  of  It  Besides  that,  the 
said  notice  qualified  the  ownership  by  afiirm- 
ing  that  It  was  "by  virtue  of  a  deed  of 
trust" 

The  other  circumstances  of  the  transac- 
tion, revealed  by  the  plaintiff's  testimony,  do 
not  belie  the  paper  writing.  That  testimony 
only  tends  to  prove  that  the  Lumber  Compa- 
ny was  Indebted  to  the  Bank  In  the  fall  of 
1911  In  at  least  the  sum  of  $25,100;  that  the 
company  owed  other  debts;   that  the  compa- 


ny operated  the  plant  untU  January,  1911, 
when  it  was  leased  to  the  plaintiff's  brother 
and  operated  by  him  until  September,  1911; 
that  in  the  fall  of  1911  the  company  was  in- 
solvent 

The  testimony  for  the  defendants  tends  to 
prove  that  the  Bank  made  the  first  loan  to 
the  company  of  $10,000  in  1905;  that  the 
loans  increased,  and  on  November  31,  1911, 
the  Lumber  Company  owed  the  Bank  $33,500, 
for  which  the  Bank  only  held  the  company's 
four-month  note  made  that  day;  that  at  the' 
execution  of  that  note  the  Lumber  Company 
surrendered  other  good  personal  security  for 
as  much  as  $24,000;  that  on  November  1, 
1911,  the  Lumber  Company  agreed  by  parol 
to  make  the  deed  of  trust  to  secure  the  debt 
of  $35,000,  but  it  was  not  done  until  March 
afterwards;  that  when  the  notes  for  $35,000 
were  made  the  Bank  had  not  Inspected  the 
plant,  but  relied  on  the  reports  of  the  compa- 
ny's officers,  who  were  chiefly  of  Virginia, 
and  the  Bank  had  no  knowledge  of  the  Lum- 
ber Company's  insolvency. 

The  conclusion  of  the  master  therefore  that 
the  Lumber  Company  was  of  doubtful  sol- 
vency in  November,  1911,  and  insolvent  in 
March,  1912,  but  that  the  Bank  had  no  notice 
of  the  fact,  Is  fully  supported  by  the  testi- 
mony. 

[5]  We  then  conclude  on  the  facts  that  the 
other  testimony  supports  the  paper  writing; 
that  the  intent  was  to  secure  a  debt,  and  not 
to  give  a  preference.  If  that  be  so,  then  the 
transaction  was  plainly  lawful.  Porter  v. 
Strieker,  44  S.  C.  193,  21  S.  E.  635;  Len- 
hardt  v.  Ponder,  64  S.  C.  354,  42  S.  E.  169. 

The  other  groimd  of  attack  on  the  transact 
tlon  is  that  it  violated  the  Statute  of  Eliza- 
beth. The  essence  of  that  statute  is  tlTat  It 
avoids:  (1)  Those  conveyances  made  upon 
no  consideration;  or  (2)  those  conveyances 
made  upon  consideration  and  with  intent  on 
the  part  of  the  conveyee  (as  well  as  the  con- 
veyor) to  defraud  other  creditors  of  the  con- 
veyor. 

The  master  concluded  there  was  no  testi- 
mony to  sustain  the  allegation  of  a  fraudu- 
lent intent  on  the  part  of  the  Bank,  and  that 
conclusion  was  manifestly  right,  for  there  is 
no  testimony  to  the  contrary. 

The  decree  of  the  circuit  court  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JX,  concur. 

(109  S.  C.  119) 

CARTER  V.   ATLANTIC   COAST   LINE 
R.  CO.     (No.  9908.)  .       . 

(Supreme  Court  of  South   Carolina.     Feb.  19, 

1918.) 

Master  and  Servant  ^=»129(1)— Injury  to 
Servant— * 'Proximate  Cause." 
In  an  action  for  personal  injuries  under  the 
federal  act  by  a  station  master,  who  was  as- 
saulted by  a  robber  at  night,  while  engaged  in 
interstate  commerce,  the  proximate  cause  of  the 
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injury  was  tlie  act  of  the  robber,  and  not  de- 
fendant railway  company's  failure  to  maintain 
sufficient  lights  about  the  station,  since,  when 
the  negligence  alleged  appears  merely  to  have 
brought  about  a  condition  or  situation  under 
which  another  and  entire  independent  and  effi- 
cient agency  intervenes  to  cause  the  injury,  the 
latter  is  the  proximate  cause  and  the  former 
the  remote  cause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Orangeburg  County ;  T.  S.  Sease,  Judge. 

Action  by  Arthur  T.  Carter  against  Atlan- 
tic Coast  Line  Railroad  Company.  Judg- 
ment  lor   Ueieudaut,   and  piumua   appeals. 

Affirmed. 

Raysor  &  Summers,  Wolfe  &  Berry,  and 
L.  K.  Sturkie,  all  of  Orangeburg,  for  appel- 
lant. Moss  &  Llde,  of  Orangeburg,  and  Hen- 
ry B.  Davis,  of  Florence,  for  respondent 

HYDRICK,  J.  PlaintiEC,  an  employ^  ot 
defendant,  as  station  master,  at  Orangeburg, 
S.  C,  was  assaulted  and  injured  by  a  robber 
at  night,  while  he  was  attending  to  his  dit- 
ties. Being  engaged  at  the  time  in  interstate 
commerce,  he  brought  this  action  under  the 
'federal  act  to  recover  damages  for  his*  inju- 
ries, which,  he  alleges,  were  caused  by  de- 
fendant's negligence  In  failing  to  keep  its 
station  grounds  properly  lighted. 

About  3  o'clock  in  the  morning  of  January 
7,  1916,  while  plaintiff  was  in  his  office  at 
the  station,  a  man  opened  the  door,  and  told 
him  that  a  loaded  box  car  in  the  yard  was 
open.  Plaintiff  turned  on  the  lights  about 
the  station  house  and  yard,  which  were  con- 
trolled by  a  switch  in  the  office,,  went  out 
and  closed  the  car,  and  was  going  back  to  the 
office  to  get  a  sealing  iron  to  seal  it,  when 
the  city  fire  alarm  was  sounded.  In  pursu- 
ance of  his  duty,  under  the  rules  of  the  com- 
pany, he  proceeded  to  ascertain  the  location 
of  the  fire.  In  doing  so,  he  pa.s.sed  the  office 
door  and  one  of  the  waiting  room  doors,  in 
which  the  man  was  standing,  and,  in  pass- 
ing, plaintiff  thanked  him  for  the  informa- 
tion given,  and  walked  on  some  15  or  20 
steps-  to  the  sidewalk  on  Broughton  street, 
which  crosses  the  railroad  at  right  angles, 
to  look  for  the  fire.  After  having  discovered 
that  it  was  in  a  distant  part  of  the  city,  he 
turned  and  was  going  back  to  the  office,  when 
he  was  struck  from  behind  by  the  robber. 
The  blow  crushed  his  skull,  and  left  him  in 
a  seriously  and  permanently  impaired  condi- 
tion. 

The  company  had  provided  for  four  lights 
on  the  outside— one  above  the  office  door, 
one  above  each  of  the  waiting  room  doors, 
and  one  on  a  pole  in  the  yard,  between  the 
street  and  the  station.  This  light  was  about 
30  feet  from  the  station  house.  On  the  night 
of  the  assault,  the  light  above  one  of  the 
waiting  room  doors  and  that  on  the  pole  were 
not  burning,  and  they  had  not  been  burn- 


ing for  several  nights  before.  There  was 
an  arc  light  in  the  street,  about  100  feet 
distant,  which  afforded  some  light  about 
the  station ;  but  it  was  darker  at  the  point 
where  plaintiff  was  struck  (which  was 
somewhere  between  the  pole  and  the  comer 
of  the  station)  than  it  would  have  been  if 
all  the  lights  had  been  burning,  and  the  tes- 
timony tends  to  show  that  the  robber  struck 
under  cover  of  the  greater  darkness,  caused 
by  the  absence  of  those  lights. 

After  hearing  all  the  evidence,  the  circuit 
court  directed  a  verdict  for  defendant,  on  the 
ground  that  the  alleged  negligence  of  de- 
fendant was  not  the  proximate  cause  of 
plaintiff's  injuries.  Other  iwlnts  of  subsidi- 
ary importance  were  discussed  by  both  par- 
ties at  the  hearing  in  this  court,  but  we  shall 
consider  only  the  ruling  of  the  circuit  court, 
as  that  is  the  controlling  issue  in  the  case. 

It  is  elementary  that  the  law  considers  the 
proximate  and  not  the  remote  cause  of  in- 
jury, which  means  that,  when  one  party 
seeks  to  recover  damages  of  another  for  a 
wrongful  act  or  omission,  he  must  alleJie  and 
prove  that  the  act  or  omission  was  the  direct 
and  efficient  cause  of  his  injury.  That  does 
not  mean,  however,  that  the  cause  nearest 
in  sequence  must  neces.sarlly  be  held  to  be 
the  proximate  cause;  for  ordinarily  the  law 
imposes  liability  upon  him  whose  wrongful 
act  is  the  active,  efficient,  and  procuring 
cause  of  an  injury  which  is  the  natural  and 
probable  consequence  of  that  act,  even 
though  the  injury  may  not  follow  the  act 
in  immediate  sequence.  Cannon  v.  Lockhart 
Mills,  101  S.  C.  62,  85  S.  E.  233. 

But  as  said  by  Judge  Wardlaw  in  Harri- 
son V.  Berkley,  1  Strob.  525,  549,  47  Am.  Dec. 
578: 

"Such  nearness  in  the  order  of  events,  and 
closeness  in  the  relation  of  cause  and  effect 
must  subsist,  that  the  influence  of  the  injurious 
act  may  predominate  over  that  of  other  causes, 
and  shall  concur  to  produce  the  consequence,  or 
may  be  traced  in  thope  causes.  To  a  sound 
indgment  must  be  left  each  particular  case. 
The  connection  is  usually  enfeebled,  and  the 
influence  of  the  injurious  act  controlled,  where 
the  wrongful  act  of  a  third  person  intervenes, 
and  where  any  new  agent,  introduced  bjr  acci- 
dent or  design,  becomes  more  powerful  in  pro- 
ducing the  consequence  than  the  first  injurious 
act.  8  East.  1 ;  1  Esp.  48.  It  is  therefore  re- 
quired that  the  consequences  to  be  answered 
for  should  be  natural  as  well  as  proximate.  7 
Bing.  211 ;  5  B.  &  Ad.  645.  By  this  I  under- 
stand, not  that  they  should  be  such  as,  upon 
a  calculation  of  chances,  would  be  found  likely 
to  occur,  nor  such  as  extreme  prudence  raiijht 
anticipate,  hut  only  that  they  should  be  such  as 
have  actually  ensued  one  from  another,  without 
the  occurrence  of  any  such  extraordinary  con- 
juncture of  circumstances,  or  the  intervention 
of  any  such  extraordinary  result,  as  that  the 
usual  course  of  nature  should  seem  to  have  been 
departed  from.  In  requiring  concurring  conse- 
quences, that  they  should  be  proximate  and  nat- 
ural to  constitute  legal  damage,  it  seoms  that 
in  proportion  as  one  quality  is  strong  may  tho 
other  be  dispensed  with;  that  which  is  immedi- 
ate cannot  be  considered  unnatural;  that  which 
I  is  reasonably  to  be  expected  will  be  regarded, 
although  it  may  be  considerably  removed.    Ben- 
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nett  V.  Lockwootl,  20  Wend.  (N.  Y.)   223   [32 
Am.  Dec.  632]." 

To  the  same  effect  are  the  decisions  of  the 
federal  Supreme  Court  A.,  T.  &  S.  F.  Ry. 
Co.  V.  Calhoun,  213  U.  S.  7,  29  Sup.  Ct.  321, 
53  Ll  Ed.  671. 

Let  the  principles  announced  In  the  cases 
cited  be  applied  to  the  facts  of  this  case,  and 
the  conclusion  is  Inevitable  that  the  negli- 
gence alleged  was  not  the  proximate  cause  of 
plaintiff's  injury.  Certainly,  the  want  of 
light  did  not  directly  cause  or  contribute  to 
the  Injury.  There  was  no  causal  connection 
whatever  between  the  two  events*.  That  kind 
of  an  injury  was  neither  a  natural  nor  a 
probable  consequence  which  might  reasona- 
bly have  been  expected  to  result  from  the 
failure  to  keep  all  the  lights  burning.  The 
want  of  light  was  merely  a  condition  which 
might  or  might  not  have  influenced  the  in- 
tervening independent  act  of  the  robber,  over 
whom  defendant  had  no  control. 

The  authorities  are  practically  unanimous 
in  holding  that,  when  the  negligence  alleged 
appears  merely  to  have  brought  about  a  con- 
dition of  affairs,  or  a  situation  under  which 
another  and  entirely  independent  and  effi- 
cient agency  intervenes  to  cause  the  injury, 
the  latter  is  to  be  deemed  the  direct  or  prox- 
imate cause,  and  the  former  only  the  indirect 
or  remote  cause.  The  doctrine  is  discussed 
and  Illustrated  by  numerous  cases  in  1 
Thompson  on  Negligence,  §43  et  seq.  A  late 
case  in  point  is  Chancey  v.  Norfolk  &  W. 
Ry.  Co.  (N.  C.)  93  S.  E.  834,  in  which  thw 
court  held  that  a  carrier  was  not  liable  for 
the  robbery  of  a  passenger,  alleged  to  have 
been  caused  by  the  insufRcient  lighting  and 
overcrowding  of  its  cars. 

As  the  facts,  viewed  in  the  most  favorable 
light  for  plaintiff,  were  undisputed  and  sus- 
ceptible of  but  one  reasonable  inference,  the 
decision  of  the  question  was  one  of  law  for 
the  court. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  ERASER,  and 
GAGE],  JJ.,  concur. 


(175  N.  C.  232) 

SIMMONS  et  al.  v.  GOLDSBORO  LUMBER 
CO.  et  al.     (No.  169.) 

(Supreme  Conrt  of  North  Carolina.    March  20, 

1918.) 

Tbial  ^=>2fi0(l)— Tnstbuctions— Reqijksts— 
Mattebs  Covered. 
Where  defendants  relied  on  color  of  title 
and  possession,'  of  which  the  proof  was  suffi- 
cient to  support  the  verdict  for  them,  without 
reference  to  a  sheriflTs  deed,  refusal  of  plain- 
tiffs' instruction  that  such  deed  was  void  was 
immaterial,  the  instructions  given  having  told 
the  jury  to  find  for  plaintiff,  unless  defendants 
bad  established  title  by  color  and  possession, 
thus  in  effect  treating  the  deed  as  invalid. 

Appeal  from  Superior  Court,  Jones  Coun- 
ty;   Stacy,  Judge. 


f  Action  by  J.  H.  Simmons  and  others 
against  the  Goldsboro  Lumber  Company  and 
others.  From  the  judgment  rendered,  plain- 
tiflfs  appeal.    No  error. 

W.  D.  Mclver  and  R.  A.  Nunn,  both  of 
Newbern,  for  appellants.  A.  D.  Ward  and 
Thos.  D.  Warren,  both  of  Newbern,  J.  K. 
Warren,  of  Trenton,  and  A.  D.  MacLean,  of 
Washington,  N.  C,  for  appellees. 

CLARK,  C.  J.  The  complaint  alleges  title 
to  seven  adjoining  tracts  of  land,  numbered 
from  1  to  7.  The  plaintiffs  claim  under 
Thomas  Hall  and  attempted  to  deraign  title 
by  introducing  certain  grants  to  Kedar 
Knight  and  deeds  to  Thomas  Hall  and  also 
some  of  the  deeds  in  Wimsatt's  title  to  prove 
the  common  source.  The  plaintiff  White  tes- 
tified that  he  was  one  of  the  heirs  of  Thomas 
Hall,  had  lived  in  Jones  county  all  of  his 
life,  and  that  so  far  as  he  knew  none  of 
the  heirs  of  Hall  had  ever  had  possession  of 
the  land,  or  paid  taxes  on  it,  or  asserted 
any  other  right  to  It,  in  consequence  of 
which  he  and  his  associate  Simmons  had  ob- 
tained a  deed  from  the  other  heirs  in  1913 
for  $50,  although  .the  land  was  worth  at 
least  100  times  that  sum.  All  the  evidence 
corroborated  these  particulars. 

No  question  of  boundary  is  involved,  and 
the  correct  location  of  each  tract  by  the 
court  surveyor  as  shown  on  his  maps  is  ad- 
mitted. There  are  seven  tracts  shown  on 
the  map,  numbered  1  to  7,  Inclusive,  but  ad- 
joining No.  3  is  a  triangle  of  30  acres  at  its 
southwest  comer,  which  is  separated  from 
No.  3,  thus  making  eight  tracts  in  all.  These 
tracts  may  be  grouped  in  two,  according  to 
their  source  of  title — ^L  e.,  tracts  1,  2,  thb 
triangle  to  3,  5,  6,  and  7,  are  known  as  the 
^'Williamson"  or  "Whitford"  land,  and  tracts 
4  and  3  (except  the  30-acre  triangle  adjoin- 
ing No.  3)  as  the  "Foy"  land.  As  to  the 
above  tracts,  known  as  the  Williamson  or 
Whitford  land,  the  defendants*  record  of  ti- 
tle is  based  on  a  deed  from  Brown  to  Wil- 
liamson in  1853,  and  descent  from  William- 
son to  his  two  daughters,  who  married  John 
N.  and  Hardy  Whitford,  the  division  between 
Hardy  Whitford  and  the  children  of  John  N. 
in  which  this  land  was  allotted  to  them  and 
his  widow,  who  in  1893  conveyed  to  Smith 
and  Moore,  who  in  1902  conveyed  the  same 
to  defendant  Wimsatt.  As  to  tract  No.  4 
the  defendants*  record  of  title  is  based  on 
deeds  from  Hatch,  sheriff,  under  execution 
against  John  Simmons  to  Stanley  In  1824, 
Stanley  to  Jarman  in  1825,  Jarman  to  Frees 
in  1826,  which  tract  was  conveyed  by  clerk 
and  master  in  equity  to  Foscue  in  1860,  Fos- 
cue  to  Foy  In  1862,  who  conveyed  to  Wim- 
satt in  1902.  Tract  No.  3,  except  the  tri- 
angular piece,  was  devised  to  John  Foy  in 
1803,  and  passed  by  a  succession  of  mesne 
conveyances  to  the  defendant  Wimsatt  In 
1903.    The  above  chains  of  title  are  set  out 
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in  the  record,  and  so  far  as  they  fall  short 
of  a  perfect  paper  title,  the  defendants  rely 
upon  color  and  (possession,  oft  which  the 
proof  Is  sufficient  and  conclusive,  and  the 
court  would  have  been  warranted  in  instruct- 
ing the  jury  to  find  for  the  defendants.  The 
only  doubt  as  to  sufficiency  of  possession  is 
as  to  tract  No.  1,  and  there  trees  were  work- 
ed for  turpentine.  However,  the  Issue,  "Are 
plaintiffs  the  owners  of  any  part  of  the  land 
described  in  the  complaint,  and,  if  so,  what 
.part?"  was  submitted  under  instructions 
presenting  fully  and  fairly  every  phase  of 
the  evidence  to  the  jury  who  returned  their 
verdict  in  favor  of  the  defendants. 

Upon  examination  of  the  exceptions,  we 
find  nothing  requiring  discussion,  except  it 
may  be  exceptions  17  and  27  to  the  court's 
refusal  to  charge,  "The  deed  of  Lemuel  Hatch, 
sheriff,  to  John  Simmons,  dated  January  2, 
1820,  is  void  on  its  face."  The  plaintiffs 
claim  that  this  deed  puri>orts  to  be  made  by 
authority  of  a  fl.  fa.  bearing  test  second 
Monday  in  September,  1S19,  and  returnable 
to  the  next  term  on  second  Monday  in  De- 
cember, while  the  deed  recites  that  the  sale 
was  made  December  31st,  which  was  more 
than  six  days  after  the  second  Monday  in 
December,  .and  therefore  after  the  adjourn- 
ment of  that  term.  The  defendants,  how- 
ever, do  not  connect  themselves  with  this 
deed,  and  it  is  immaterial  whether  it  be 
color  of  title  or  not.  The  court  did  not  re- 
fer to  this  deed  in  its  charge,  but  treated  it 
as  invalid  by  instructing  the  Jury  that  they 
should  find  that  the  plaintiffs  were  the  own- 
ers of  the  land,  unless  defendants  establish- 
ed title  by  color  and  possession.  The  jury 
so  found,  and  that  necessarily  disposes  of 
exceptions  17  and  27. 

After  examinatloui  In  detail  of  all  the 
assignments  of  error,  we  find  nothing  of 
which  tho  :^'i':^MlTs  can  complain.  There 
has  been,  as  found  by  the  Jury  under  a  very 
careful  and  full  instruction  from  the  court, 
possession  by  the  defendants  of  each  of  the 
tracts,  under  color  of  title,  for  more  than 
the  statutory  period. 

No  error. 


(175  N.  C.  224) 

In  re  STOCKS*  WILL.    (No.  175.) 

(Supreme  Court  of  North  Carolina.     March  20, 

1918.) 

t.  Wills   ^=>S02(1)  —  Execution  —  Formali- 
ties—Evidence. 
Evidence  held  to  warrant  findin?  that  the 
will  was  signed  and  executed  according  to  law. 

2.  Evidence  «@=>474(4)— Opinion  Evidence- 
Mental  Capacity— Qualification  of  Wit- 
nesses. 
Witnesses,  -who  testified  that  they  knew  tes- 
tator well,  had  conversations  and  business  trans- 
actions with  Iiim,  and  from  what  they  saw  of 
him,  their  dealings  with  him  and  their  associa- 
tion with  him  it  was  their  opinion  he  had  men- 
tal capacity  to  execute  a  will,  were  qualified  to 
give  such  an   opinion. 


3.  Witnesses  €l=»159(14)  —  Tbansactions 
with  Decedent  —  Mental  Capacity  — Ad- 
missibility. 

Revisal  1905,  f  1631,  prohibiting  parties  to 
a  transaction  from  testifying  against  the  execu- 
tor or  administrator  of  the  deceased  party  to 
the  transaction,  does  not  exclude  testimony  of- 
fered to  show  the  condition  of  testator's  mind, 
even  if  it  concerns  transactions  with  him. 

4.  Wills  <®=»293(1)  —  Probate  —  Evidence 
— Admissibility.    . 

Affidavits  of  attesting  witnesses  to  will, 
made  on  probate  before  the  clerk,  are  admissi- 
ble in  corroboration  in  the  proceeding  for  pro- 
bate. 

5.  Wills  <S=»53(2)— Mentai,  Capacitt— Evi- 
dence. 

In  determining  testator's  testamentary  ca- 
pacity, the  fact  that  he  lacked  it  some  time  be- 
fore or  after  executing  the  will  may  he  con- 
sidered. 

Appeal  from  Superior  Court,  Pitt  County; 
Calvert,  Judge. 

Proceeding  for  the  probate  of  the  will  i  t 
Marcellus  Stocks,  deceased.  From  a  decree 
admitting  the  will  to  probate,  the  caveators 
appeal.    No  error. 

Harry  Skinner  and  Albion  Dunn,  both  of 
Greenville,  and  W.  F.  Evans,  of  Raleigh,  for 
appellants.  E.  G.  James  &  Sons  and  Harding 
&  Pierce,  all  of  Greenville,  for  appellees. 

CLARK,  C.  J.  The  testator,  Marcellus 
Stocks,  died  In  June,  1914,  leaving  three 
daughters,  all  married,  and  two  wills.  In  the 
first  will  he  left  his  entire  property  to  his 
three  daughters,  subject  to  the  life  estate  of 
his  widow.  The  only  change  made  by  the 
last  will  is  that  the  share  of  land  given  by 
the  first  will  to  Ludie  McLawhorn  was  locat- 
ed between  the  share  given  his  daughter  Jane 
Briley  and  the  share  given  his  other  daughter 
Eva  Nobles.  In  the  last  will  he  exchanged 
the  shares  of  land  which  had  been  given  to 
Jane  Briley  and  Ludie  McLawhorn.  There 
was  evidence  that  his  motive  in  this  was  be- 
cause the  husband  of  his  daughter  Ludie  Mc- 
Lawhorn had  given  the  testator  some  trouble 
and  he  did  not  wish  to  locate  that  share  be- 
tween the  other  two  daughters.  The  appeal 
of  the  caveators  is  based  on  60  exceptions, 
which  they  group  under  6  heads. 

[1]  The  first  group  prest^nts  the  <iuestion 

whether  there  is  any  evidence  to  support  the 

finding  on  the  first  issue: 

"Was  the  paper  writing  offered  for  probate  as 
the  last  will  and  testament  of  Marcellus  Stocks 
signed  and  executed  according  to  law?" 

The  evidence  fully  justified  the  finding  of 
the  jury.  The  witness  Manning  testified  that 
he  wrote  the  paper  writing  and  saw  the  tes- 
tator sign  it,  and  held  the  pen  when  he  made 
the  mark.  The  other  witness  to  the  will  tes- 
tified: 

"That  is  my  signature.  The  will  was  signed 
in  testator's  room,  on  his  table,  right  by  bis 
bed.  *  ♦  *  I  am  not  positive  who  signed  it 
first,  Mr.  Manning  or  myself." 

He  also  testified  that  the  witnesses  signed 
at  the  request  of  the  testator. 
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The  second  group  of  exceptions  is:    "Was  | 
there  evideuce  in  the  record  of  undae  infln- 
enceV"    Upon  perusal  of  the  record,  we  do  not 
find  any  evidence  to  support  this  objection. 

[2]  The  third  group  of  exceptions  all  go  to 
the  question  whether  the  witnesses  were 
qualified  to  express  an  opinion  as  to  the  men- 
tal competency  of  the  testator.  These  ivit- 
nesses,  10  In  number,  all  testified  that  they 
knew  the  testator  well,  had  conversations  or 
business  transactions  with  him,  and  from 
what  they  saw  of  him  and  their  dealings  with 
him,  seeing  him,  hearing  him  talk,  and  asso- 
ciation with  him,  in  their  opinion  he  had 
mental  capacity  to  know  what  he  was  doing, 
what  property  he  had,  and  to  whom  he  wish- 
ed to  give  it.  In  re  Broach,  172  N.  C.  522,  90 
S.  E.  681;  In  re  Thorp,  160  N.  C.  487,  64  S- 
E.  379. 

[3]  The  fourth  group  of  exceptions  is  up- 
on the  ground  that  the  evidence  excepted  to 
was  incompetent  under  Revisal,  {  1631.  But 
these  exceptions  cannot  be  sustained,  for  the 
testimony  did  not  embrace  transactions  or 
conversations  between  the  witness  and  the 
deceased,  but  was  offered  to  show  the  condi- 
tion of  the  testator*s  mind. 

[4]  The  fifth  group  of  exceptions  is  excep- 
tion 64,  as  to  the  competency  of  the  aflSdavlts 
of  the  attesting  witnesses  to  the  will,  made  on 
the  probate  before  the  clerk.  These  affida- 
vits were  admitted  only  in  corroboration  of 
the  attesting  witnesses  at  this  trial,  and  the 
court  so  instructed  the  jury  at  the  time  that 
the  afiadavlts  were  offered. 

[6]  The  sixth  and  last  group  of  errors  as- 
signed embraced  exception  67,  which  is  to  the 
charge  of  the  court: 

"You  will  consider  the  testimony  as  to  testa- 
tor's lack  of  testamentary  capacity,  if  you  find 
that  he  lacks  it,  some  time-  before  executing  the 
will  or  some  time  afterwards,  hierely  as  tend- 
ing to  show  whether  or  not  at  the  time  he  exe- 
cuted the  will  he  had  this  testamentary  ca- 
pacity." 

In  McAllister  v.  Rowland,  124  Minn.  27, 

144  N.  W.  412,  Ann.  Gas.  1915B,  1006,  it  is 

said: 

"Where  the  issue  is  the  mental  capacity  of 
the  testator  at  the*  time  of  making  the  wiU, 
evidence  of  incapacity  within  a  reasonable  time 
before  and  after,  is  relevant  and  admissible." 

The  case  turned  almost  entirely  upon  ques- 
tions of  fact,  and  upon  a  full  examination  of 
the  above  exceptions  we  find  no  error. 


(175  N.  C.  2U) 

BLANTON  et  aL  v.  BONBY.     (No.  224.) 

(Supreme  Court  of  North  Carolina.    March  20, 

1918.) 

WII.LS  ^=»5Q^  (3)— Descbiption  of  Land. 

The  description  of  land  in  a  will  as  "forty 
acres  of  land  to  include  the  dwelling  house  and 
the  old  field  of  the  premises  on  wnich  I  now 
live**  is  suflScient  to  pass  the  title  to  the  land 
covered  by  the  dwelling  house  and  the  old 
field. 


Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Stacy,  Judge. 

Action  by  Abram  Blauton  and  others 
against  H.  E.  Bouey.  Judgment  for  plain- 
tifCs,  and  defendant  appeals.    Affirmed. 

This  is  an  action  to  try  the  title  to  40  acres 
of  land,  and  to  recover  rents  and  profits,  the 
plaintiffs  claiming  to  be  the  owners  of  five- 
sevenths  of  the  land  as  the  heirs  of  Abram 
Blanton.  Sr.,  and  admitting  that  the  defend- 
ant is  the  owner  of  two-sevenths  by  purchase 
from  two  of  said  heirs.  The  40-acre  tract 
in  controversy  is  a  part  of  a  large  tract  of 
259  acres  owned  by  Abram  Blanton,  Sr.,  who 
died  about  1874,  leaving  a  will,  which  pro- 
vides as  follows: 

"I  give  and  bequeath  to  my  beloved  wife, 
Mary  Jane  Blanton,  forty  acres  of  land  to  in- 
clude the  dwelling  house  and  the  old  field,  in 
lieu  of  dower,  of  the  premises  on  which  I  now 
live. 

**I  also  give  to  the  same  all  of  my  personal 
property,  all  of  the  above  for  the  term  of  her 
natural  life,  then  to  be  the  property  of  my  body 
heirs." 

The  defendant  reserved  several  exceptions 
to  present  the  contention  that  the  description 
of  the  land  in  the  will  is  too  vague  to  admit 
parol  evidence  to  Identify  it  The  plaintiffs 
offered  evidence  tending  to  prove  that  Abram 
Blanton,  Sr.,  left  seven  children  surviving 
him,  and  that  they  are  the  heirs  of  five  of 
these  ciiildren,  and  that  the  defendant  has 
bought  the  interest  of  two  of  the  children. 
Mary  Jane  Blanton,  widow  of  Abram  Blan- 
ton, died  in  1008.  There  was  a  verdict  and 
Judgment  In  favor  of  the  plaintiffs,  and  the 
defendant  appealed. 

George  R.  Ward,  of  Wallace,  and  Stevens 
&  Beasley,  of  Warsaw,  for  appellant.  EL  D. 
Williams,  of  Kenansville,  for  appellees. 

ALLEN,  J.  The  principal  contention  of 
the  defendant  in  the  superior  court  was  that 
there  was  a  division  by  parol  of  the  lands  of 
Abram  Blanton  among  his  heirs,  and,  as  con- 
veyances had  been  executed  in  recognition 
of  this  partition,  that  the  plaintiffs  could  not 
now  claim  the  two  shares  set  apart  to  the 
two  children  under  whom  the  defendant 
claims,  but  the  fact  as  to  the  parol  division 
has  been  found  against  the  defendant  by  the 
Jury,  and  no  exception  in  the  record  presents 
the  question  of  the  effect  of  the  conveyance 
on  the  claim  and  title  of  the  plaintiffs. 

The  description  of  the  land  in  the  will  is 
certainly  sufficient  to  pass  the  land  covered 
by  the  dwelling  house  and  the  old  field,  but,  if 
altogether  void  for  uncertainty,  the  title  of 
the  plaintiffs  would  not  be  affected  because 
they  are  the  heirs  of  Blanton,  and,  if  no  land 
is  described  in  the  will,  they  would  take  as 
heirs  as  in  case  of  intestacy. 

No  error. 


^=9For  other  casei  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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TURNT:R  v.  person  et  al.    (No.  257.) 

(Supreme  Court  of  North  Carolina.    March  20, 

19ia) 

1.  Evidence   <g=>28S   —   Declarations   and 
Reputation— Birth. 

On  the  issue  of  whether  a  child  was  born 
alive,  all  then  present  being  dead,  declarations 
made  at  the  time  by  the  attending  physician 
to  the  father,  testimony  of  a  brother-in-law  of 
the  parents  as  to  the  reputation  in  the  familv, 
and  evidence  of  the  general  reputation  in  the 
community  are  competent 

2.  Evidence  <&=366— Presumption— Continu- 
ance OF  Life. 

There  is  a  presumption  that  a  child  bom 
was  bom  alive. 

Appeal  from  Superior  Court,  Franklin 
County;    Lynn,   Judge. 

Action  by  J.  A.  Turner  against  W.  M. 
Person  and  another.  From  an  adverse  judg- 
ment, plaintiff  appeals.    Reversed. 

B.  T.  Holden  and  Yarborough  &  Beam,  all 
of  Louisburg,  for  appellant.  W.  M.  Person, 
of  Louisburg,  and  Manning  &  Kitchin,  of 
Raleigh,  for  appellees. 

CLARK,  C.  J.  The  sole  question  involved 
in  this  case  is  whether  or  not  a  child  born 
of  a  marriage  between  S.  J.  Parham  and  Hat- 
tie  M.  Parham  was  born  alive.  If  it  was, 
S.  J.  Parham  was  tenant  by  the  curtesy  in 
the  lands  described  in  the  pleadings,  and  the 
judgment  against  him  is  a  lien  upon  such 
lands.  If  it  was  not,  then  he  had  no  inter- 
est in  the  lands,  and  they  are  not  affected 
by  any  lien  by  reason  of  said  judgment.  The 
only  persons  present  at  the  birth  of  the  child 
were  its  mother,  paternal  grandmother,  and 
the  attending  physicians,  and  they  are  now 
all  dead.  The  judgment  creditors  offered  as 
evidence  that  said  child  was  born  alive,  the 
testimony  of  the  father,  who  testified  that  a 
child  was  born  of  his  marriage  to  Hattie  M. 
Parham;  that  he  was  not  present  at  the 
birth,  and  all  those  who  were  are  now  dead. 
The  judgment  creditors  then  offered  to  show 
by  the  witness  the  declarations  to  him  of  the 
attending  physicians,  now  deceased,  that  the 
child  was  bom  alive.  The  evidence  was  ex- 
cluded, and  the  judgment  creditors  excepted. 
The  judgment  creditors  then  offered  E.  H. 
Malone,  a  brother-in-law  of  S,  J.  Parham  and 
Hattie  M.  Parham,  and  proposed  to  prove  by 
family  reputation  that  the  child  was  born 
nllve.  This  evidence  was  excluded,  and  the 
judgment  creditors  excepted.  It  was  then 
proposed  to  show  that  the  child  was  born 
alive  by  general  reputation  in  the  community, 
and  this  evidence  was  excluded,  and  the  cred- 
itors again  excepted.  The  court  instructed 
the  jury  that  the  judgment  .was  not  a  lien 
rpon  the  land,  and  the  judgment  creditors 
excepted  and  appealed. 

[1]  There  are  exceptions  to  the  general 
rule  that  hearsay  is  incompetent,  and  the 
most  usual  one  is  as  to  matters  of  pedigree 


by  showing  general  reputation  and  also  by 
declaration  of  members  of  the  family.     In 
4  Chamberlayne,  Evidence,  §  29S1.  it  is  held 
that  general  reputation  in  the  neighborhood 
is  admissible  on  the  question  whether  a  child 
was  born  dead  or  alive,  and  for  this  it  cites 
Wiess  V.  Hall  (Tex.  Civ.  App.  1911)  135  S.  W. 
384.    This  case  contains  a  very  full  discus- 
sion of  the  subject,  with  full  citation  of  au- 
thorities, and  a  writ  of  error  was  denied  by 
the  Supreme  Court.    The  sole  question  involv- 
ed there  was  whether  the  child  lived  a  few 
months  or  was  born  dead.    The  objection  to 
the  testimony  was  that  it  did  not  purport  to 
be  family  repute,  nor  to  come  from  a  member 
of  the  family,  and  hence  was  not  an  excep- 
tion to  the  general  rule  as  to  hearsay  testi- 
mony.    The  testimony  was  given  by  a  wit- 
ness who  was  living  at  the  time  in  the  neigh- 
borhood, and  who  testified,  "The  general  re- 
port in  the  neighborhood  at  the  time  was 
that  the  child  was  boFn  dead."    The  court 
called  attention  to  the  fact  that  the  question 
was  not  as  to  the  relationship  of  the  child, 
nor  whether  it  was  the  issue  of  the  marriage, 
but  simply,  as  here,  to  "the  single  uncompli- 
cated issue  whether  it  was  born  alive  or 
dead."    The  court  adds  that  the  occurrence 
was  many  years  before  the  trial;  and  that 
all  the  persons  who  might  be  supposed  to 
have  actual  personal  knowledge  of  the  fact, 
except  the  mother  and  half-sister,  were  ei- 
ther dead  or  had  disappeared,  as  in  this  case 
the  father  is  the  only  survivor.    The  court  in 
the  Texas  case  said  that  such  corroborative 
testimony  "was  therefore  not  only  the  best, 
but  the  only,  evidence  obtainable.    The  evi- 
dence is  also  free  from  suspicion.    The  wit- 
nesses have  absolutely  no  interest  in  this 
controversy,  and   no  conceivable  motive  to 
testify  falsely.     They  were  in  a  position  to 
know  the  facts  testified  about;   that  is,  the 
general  repute.     The  fact  to  be  proven  is 
plain  and  simple,  and  free  from  complica- 
tions.   ♦    •     ♦    It    ♦     •    ♦    occurred  in  a 
thinly  settled  country  neighborhood,  where 
such  a  fact  would  be  likely  to  attract  atten- 
tion among  the  neighbors,  and  be  more  or 
less  discussed.    Taking  all*  these  circumstanc- 
es together,  there  can  be  not  the  slightest 
doubt  that  the  testimony  is  logically  relevant 
and  would  be  considered  valuable  by  any  one 
soarching  for  the  very  truth  of  the  matter. 
In  such  case  we  think  it  would  be  discredit- 
able to  the  administration  of  justice  to  re- 
fuse to  admit  the  testimony" — adding  that  to 
exclude  it  would  be  to  restrict  the  evidence 
of  the  testimony  to  the  mother  and  the  half- 
sister.    This  case  cites  Rlnghouse  v.  Keever, 
49  111.  471: 

"In  a  population  as  unstable  as  ours,  and 
comprising  so  many  persons  whose  kindred  are 
in  distant  lands,  the  refusal  of  all  evidence  of 
reputation  in  rei?ard  to  death,  unless  the  reputa- 
tion came  from  family  relatives,  would  some- 
times render  the  proof  of  death  impossible 
though  there  might  exist  no  doubt  of  the  fact. 


and  family  history,  which  can  be  proven  both  j  and  thus  defeat  the  ends  of  justice." 
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The  Texas  court  further  said : 

"If  such  evidence  be  admissible  to  prove  the 
death  of  the  child,  clearly  it  would  be  admissi- 
ble to  prove  that  it  was  born  dead.  In  the 
seeming  conflict  of  authorities  upon  this  ques- 
tion, we  prefer  to  follow  those  in  support  of  its 
admissibility  as  more  in  consonance  with  right, 
justice,  and  common  sense.  •  ♦  *  Such  evi- 
dence is  held  admissible  by  Prof.  Wigmore  in 
his  valuable  work  on  Evidence,  2  Wigmore  Ev. 
par.  1605.  The  author  says,  speaking  directly 
of  this  character  of  evidence :  'It  seems  finical 
to  exclude  from  any  consideration  whatever,  in 
a  le;;al  investigation,  a  class  of  evidence  which 
is  not  only  much  relied  upon  in  practical  affairs, 
but  is  also  sufficiently  within  the  general  rule 
of  two  exceptions  [reputation  and  family  his- 
tory! to  the  hearsay  rule.  Such  evidence  was 
once  in  England  orthodox  enough,  and  its  use 
has  been  vindicated,  on  grounds  of  public  pol- 
icy and  of  principle,  by  many  American  courts, 
as  admissible  in  certain  classes  of  cases'  " 

Among  the  cases  cited  are  Henderson  y. 
State,  14  Tex.  503;  Flowers  v.  Haralson,  6 
Yerg.  (Tenn.)  494;  Jackson  v.  Etz,  5  Cow. 
(N.  Y.)  314 ;  Arents  v.  Railroad,  156  N.  Y.  1, 
50  N.  E.  422.  Hearsay  Is  always  admissible 
to  prove  death,  birth,  marriage,  except  on 
Indictments  of  bigamy,  and  other  facts  of 
family  relationship  and  history  when  there 
is  no  direct  evidence  obtainable,  or  in  corrob- 
oration or  contradiction,  upon  the  ground 
that  it  is  the  best  evidence  obtainable.  4 
Chamberlayne,  Ev.  if  2910  to  2981.  To  same 
purport,  Hoyt  v.  Lightbody,  98  Minn.  198, 
108  N.  W.  846,  116  Am.  St.  Rep.  366,  8  Ann. 
Cas.  984,  where  it  is  said : 

"The  evidence  of  a  witness  whose  knowledge 
with  reference  to  the  subject  was  derived  from 
an  intimate  acquaintance  with  the  family  is  ad- 
missible as  to  such  facts  of  family  history  as 
marriage,  kinship,  name,  anc  death"  (citing 
cases). 

1  Gr.  Ev.  IS  114a  to  114g,  holds  that  declara- 
tions in  such  matters  are  competent  ex  ne- 
cessitate, and  that  this  can  be  shown  either 
by  declarations  of  a  member  of  the  family 
or  by  reputation  in  the  family.  E.  H.  Ma- 
lone,  a  brother-in-law,  was  competent  to 
prove  such  reputation  In  the  family.  We 
are  also  of  the  opinion  that  the  declarations 
of  the  attending  physicians,  since  dead,  made 
to  the  father  at  the  time,  that  the  child  was 
bom  alive  are  competent,  at  least  as  corrob- 
oration of  the  father's  testimony.  They  were 
disinterested,  they  were  cognizant  of  the 
facts,  and  their  declarations,  if  believed, 
would  be  conclusive.  The  weight  of  the  tes- 
timony depends  upon  the  credit  the  jury 
would  attach  to  the  testimony  of  the  father, 
who  testified  that  the  declarations  were  made 
to  him  at  the  time.  It  is  a  question  any  one 
.seeking  the  truth  would  naturally  ask.  It 
is  not  a  question  of  competency,  but  of  cred- 
ibility which  is  for  the  jury.  The  first  ques- 
tion any  one  would  be  likely  to  ask  is,  "What 
did  the  physicians  present  at  the  birth  report 
to  the  father  of  the  child?"  It  was  their 
business  to  know  and  report  to  the  father. 
Declarations  of  living  persons  made  In  the 
course  of  business  and  in  the  discharge  of 
daty   are  competent.     Much    more  Is  this 


true  where  both  duty  and  opportunity  gave 
them  knowledge  of  the  fact,  and  as  they 
are  now  dead,  hearsay  of  their  declarations 
is  the  only  means  of  corroboration  for  the 
consideration  of  the  jury.  Ewell  v.  Ewell, 
163  N.  0.  238,  79  S.  E.  500,  Ann.  Cas.  1015B, 
373,  and  cases  cited;  GlUiland  v.  Board  of 
Education,  141  N.  C.  4S5,  54  S,  E.  413;  Nor- 
ris  V.  Edwards,  90  N.  C.  385,  47  Am.  Rep. 
526;  Clements  v.  Hunt,  46  N.  C.  401;  Mofflt 
V.  Witherspoon,  32  N.  C.  192.  There  should 
be  no  question  that  E.  H.  Malone,  the  brother- 
in-law,  who  has  no  interest  in  the  action,  was 
competent  to  prove  the  reputation  in  the 
family  that  the  child  was  born  alive,  and 
also  the  testimony  of  B.  S.  Ford,  in  corrob- 
oration, that  he  knew  the  same  fact  by  gen- 
eral reputation  in  the  community.  Dowd  v. 
Watson,  105  N.  C.  476,  11  S.  B.  589,  18  Am. 
St.  Rep.  920;  State  v.  Best,  108  N.  0.  747. 
12  S.  E.  907. 

[2]  In  any  view,  it  was  error  to  instruct 
the  jury  to  answer  the  issue,  "No,"  for  ,it 
was  in  evidence  that  the  child  was  bom,  and 
the  law  presumes  it  to  have  been  bom  alive. 
In  trials  for  concealing  the  birth  it  is  held 
that  proof  of  birth  places  the  burden  of 
proof  that  it  was  bom  dead  upon  defendant, 
and  a  fortiori  this  must  be  true  In  a  civil 
action.  The  other  side  could  have  offered  ev- 
idence of  the  same  character  that  the  child 
was  not  born  alive,  and  It  was  for  the  Jury 
to  determine  the  truth  of  the  matter.  Births 
and  deaths  are  usually  witnessed  by  very 
few,  and  therefore  ex  necessitate  they  can 
often  be  proven  only  by  reputation.  In 
Flowers  v.  Haralson,  6  Yerg.  (14  Tenn.)  494, 
Catron,  O.  J.,  says,  "General  reputation  of 
such  facts  is  not  only  competent,  but  highly 
credible.  3  Stark.  Ev.  1117,"  and  discusses  the 
matter  from  the  standpoint  of  its  absolute 
necessity  in  order  to  ascertain  the  truth 
where  the  witnesses  are  dead.  The  same  evi- 
dence was  admitted  in  Arents  v.  Railroad, 
156  N.  Y.  1,  50  N.  B.  422.  An  admirable  sum- 
mary of  the  many  instances  in  which  repu- 
tation is  competent  proof  are  summed  up  In 
10  R.  O.  Ll  pp.  961  to  965.  The  ground  upon 
which  such  testimony  is  used  is  that  of  ne- 
cessity as  being  the  best  evidence  obtain- 
able, and  indeed  often  the  only  evidence 
available  after  the  lapse  of  time.  Since  our 
statute  requiring  a  registration  of  births 
and  deaths  such  evidence  as  this  of  the  dec^ 
larations  of  the  attending  physicians,  if  dead, 
and  of  reputation  In  the  family  or  In  the 
neighborhood,  will  be  less  necessary,  and 
therefore  less  competent,  except  in  limited 
cases  as  on  proof  of  omission  in  the  registra- 
tion. Indeed  such  reports  are  themselves 
hearsay,  and  competent  only  because  official 
and  made  in  the  line  of  duty. 

The  weight  of  this  testimony  was  a  mat- 
ter for  the  jury,  with  opportunity  to  offer 
testimony  of  the  same  nature  In  rebuttal, 
and  its  rejection  was  error. 
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TOWNSEND  V.  McCOLLUM.     (No.  254.) 

(Supreme  Court  of  North  Carolina.     March  20, 

1018.) 

Weapons  ^=>18(1)— Negligent  Use  —  Civil 

LlABILITT. 

For  reckless  conduct  of  defendant  in  shoot- 
ins:  with  a  rifle  at  birds  in  a  town,  and  hitting 
glaintiff,  who  was  in  a  hotel  60  yards  away,  he 
I  civilly  liable. 

Appeal  from  Superior  Court,  Wake  County; 
Lyon,  Judge. 

Action  by  V.  M.  Townsend  against  B.  B. 
McCollum.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Civil  action  tried,  upon  the&e  Issues: 

(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  deiendant  as  alleged  in  the  com- 
plaint?   Answer:   Yes. 

(2)  What  damages,  if  any,  did  olaintiff  suffer 
in  consequence  of  said  alleged  injuries?  An- 
swer:   $1,254. 

From  the  Judgment  rendered,  defendant 
appealed. 

Douglass  &  Douglass,  of  Raleigh,  for  ap- 
pellant. Jones  &  Bailey  and  W.  L.  Currie, 
all  of  Raleigh,  for  appellee. 

PER  CURIAM.  The  great  weight  of  evi- 
dence in  this  case  tends  to  prove  that  de- 
fendant is  a  merchant  in  the  town  of  Star, 
N.  O. ;  that  on  March  31,  1916,  he  was  en- 
gaged in  shooting  sparrows  in  the  town,  and 
very  near  the  Leach  Hotel,  with'  a  27  Win- 
chester riHe.  In  firing  the  rifie  he  sent  a  ball 
into  the  toilet  of  the  hotel,  which  was  60 
yards  distant  from  where  defendant  was 
shooting,  and  shot  plaintiff  in  the  head,  in- 
flicting a  painful  and  severe  wound. 

We  have  examined  the  entire  evidence  and 
record,  and  find  no  error.  In  the  absence 
of  prohibitive  ordinance,  the  defendant  was 
guilty  of  such  reckless*  conduct,  if  the  evi- 
dence is  to  be  believed,  as  must  render  him 
liable  to  plaintiff  for  the  injury  inflicted. 
If  defendant  had  killed  plaintiff,  he  would 
probably  have  to  answer  a  charge  of  man- 
slaughter, as  well  as-  this  demand  for  dam- 
ages. 

No    error. 

(175  N.  C.  228) 

COOPER  GUANO  CO.  v.  SOUTHERLAND 

et  al.  (No.  223.) 

'Supreme  Court  of  North  Carolina.    March  20, 

1918.) 

1.  Principal  and  Agent  ^=>72— Breach  of 

Trust— Intent. 
In  a  civil  action  for  damages  for  breach  of 
trust  arising   from    failure  of  as:ent  to   return 
property?  of  principal,  the  intent  of  the  defend- 
ant is  immaterial. 

2.  Principal  and  Agent  €=»62  —  Contract 
Construed  as  Creating  Trust. 

A  contract  by  which  agents  agreed  that  all 
fertilizers  shipped  to  them,  as  well  as  all  notes, 
accounts,  cash,  and  proceeds  from  sales  of  such, 
are  the  property  of  and  to  be  held  by  agents 
in  trust  for  the  principal,  made  agents  trustees 
for  principal. 


3.  Partnership  ^=5>217(1)— Actions  Against 
Partners  —  Presumption  Partner  Knows 
of  Partnership  Conversion  —  Burden  op 
Proof. 
When  plaintiff's  evidence  established   trust 
contract,    delivery    of    fertilizer    thereunder    to 
defendant's  firm,  and  to  failure  to  account  for 
and  appropriation  of  fertilizer  to  pay  firm's  debts, 
a  prima  facie  case  of  conversion  was  made,  and 
the  burden   shifted    to   defendant  to  show -his 
firm  had  accounted  fuUy,  or,  if  it  misappropri- 
ated property,  such  was  without  his  knowledge 
or  consent. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Stacy,  Judge. 

Action  by  the  Cooper  Guano  Company 
against  R.  B.  Southerland  and  others.  Judg- 
ment for  plaintiff,  and  the  named  defendant 
appeals.    Affirmed. 

Civil  action,  tried  upon  these  Issues: 

(1)  What  amount,  if  any,  have  the  d^fendanta 
paid  on  notes  sued  upon?    Answer:  $079.45. 

(2)  Did  said  R.  B.  Southerland  knowingly  and 
willfully  misappropriate  and  misapply  ^otJ3.57 
worth,  or  any  amount  of  said  Cooper  Guano 
Company's  goods  to  his  own  use,  or  to  the  use 
of  Wallace  Southerland  Company,  by  taking 
same  to  pay  rent  due  M.  McD.  Williams?  If 
so,  what  amount?     Answer:  Yes,  $563.57. 

(3)  Did  R.  B.  Southerland  knowingly  and 
willfully  misappropriate  and  misapply  and  con- 
vert to  his  own  use,  or  to  the  use  of  Wallace 
Southerland  Company,  $7G  worth,  or  any 
amount,  of  Cooper  Guano  Company*s  goods,  by 
using  same  in  settling  debts  due  bv  firm  of  Wal- 
lace Southerland  Company  to  T.  W.  Smith? 
If  so,  what  amount?    Answer:  $76. 

(4)  Did  R.  B.  Southerland  knowingly  and 
willfully  misappropriate,  misapply,  and  convert 
to  his  own  use,  or  to  the  use  of  Wallace  South- 
erland Company,  $30  worth,  or  any  amount,  of 
Cooper  Guano  Company*s  goods,  by  using  same 
to  Bettle  debt  due  by  the  firm  of  Wallace  South- 
erland Company  to  C.  T.  Southerland?  If,  so, 
what  amount?    Answer:  Yes.     $30. 

Judgment  of  nonsuit  was  rendered  against 
defendant  Effle  Southerland.  Judgment  was 
rendered  against  defendant  R.  B.  Souther- 
land for  $597.77,  with  interest  from  May  1, 
1012.  The  judgment  contained  the  following 
adjudication: 

"It  is  now,  on  motion  of  plaintiflTs  counsel, 
considered  and  adjudged,  upon  the  complaint 
and  the  answer,  and  the  findings  of  fact  bv  the 
referee,  and  the  verdict  of  the  jury,  all  oeing 
considered  by  the  court,  that  the  said  defend- 
ant R.  B.  Southerland  wrongfully,  knowingly, 
and  willfillly  misappropriated,  misapplied,  and 
converted  to  his  own  use  the  amounts  herein- 
before set  out.  And  it  further  appearing  to 
the  satisfaction  of  the  court  that  the  facts 
stated  in  the  complaint  necessarily  import  lia- 
bility to  arrest,  and  that  the  cause  of  action 
stated  in  the  complaint  and  the  cause  of  arrest 
are  identical." 

Stevens  &  Beasley,  of  Warsaw,  for  appel- 
lant. Gavin  &  Wallace^  of  Kenansville,  for 
appellee. 

BROWN,  J.  The  facts  are  that  the  de- 
fendant is  the  surviving  partner  of  Wallace 
Southerland  &  Co.,  a  firm  doing  business  at 
Falson,  N.  C.  Wallace  Southerland  died  in 
August,  1912.  Early  in  1912  plalntifif  enter- 
ed into  a  contract  with  said  firm  for  the 
sale  of  fertilizer.    A  paper  writing  was  exe- 
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cuted  by  which  said  firm  became  the  agents 
of  plaintiff.  Under  that  contract  plaintiff 
shipped  to  the  firm  a  large  quantity  of  fer- 
tilizers. The  contract  contained  this  provi- 
sion: 

"And  it  is  further  agreed  that  all  fertilizers 
shipped  to  you,  as  well  as  all  notes,  accounts, 
cash,  and  other  proceeds  from  the  sale  of  said 
fertilizers,  which  may  at  any  time  be  in  your 
possession,  or  in  the  possession  of  any  repre- 
sentative, are  our  property,  to  be  held  by  you 
as  our  agent  in  trust  for  the  payment  of  your 
obligations  to  us." 

A  settlement  was  had  on  May  1,  1912,  and 
the  firm  gave  its  notes  to  plaintiff  as  evi- 
dence of  balance  due.  The,  firm  turned  over 
to  plaintiff  the  accounts  for  fertilizer  sold 
Williams,  Smith,  and  C.  T.  Southerland.  It 
afterwards  was  ascertained  that  these  ac- 
counts were  not  owing  by  the  parties;  that 
the  firm  owed  said  parties,  and  had  used 
plaintiff's  fertilizer  in  paying  them,  as  was 
found  by  the  Jury.  Although  the  two  un- 
paid notes  are  set  out  in  the  complaint  as 
evidence  of  the  balance  due  plaintiff,  the  ac- 
tion is  substantially  one  for  the  wrongful 
conversion  of  the  property  of  plaintiff,  as 
the  complaint  contains  all  the  averments  ap- 
propriate in  such  action. 

In  his  argument  in  this  court,  counsel  for 
defendant  stated  that  the  only  point  before 
us  related  to  the  sufficiency  of  the  evidence 
as  to  the  knowledge  of  such  misappropria- 
tion by  this  defendant;  it  being  coutended 
that  the  illegal  use  of  the  fertilizer  in  apply- 
ing It  to  debts  of  the  partnership  was  the 
act  of  Wallace  Southerland,  the  deceased  co- 
partner. The  point  is  practically  presented 
by  exception  to  the  following  instruction  to 
the  Jury: 

•*If  jou  find  as  a  fact  that  there  was  a  misap- 
propriation, and  that  it  was  rione  willfully  and 
knowingly  by  one  partner,  then  the  law  pre- 
sumes that  the  other  partner  knew  it,  and  casts 
upon  that  other  partner  the  burden  of  going  for- 
ward and  showing  to  the  jury  by  the  greater 
weight  of  the  evidence  that  he  did  not  know  it. 
The  burden,  however,  rests  with  the  plaintiff 
to  satisfy  you,  and  that  by  the  greater  weight 
of  the  evidence,  that  there  was  a  misappropria- 
tion of  its  property,  and  that  the  party  who  mis- 
appropriated It  did  it  willfully  and  knowingly; 
and  if  you  find  those  facts  from  this  evidence, 
and  you  are  satisfied  by  its  greater  weight,  the 
law  steps  in  and  helps  the  plaintiff  by  saying 
the  other  partner  is  presumed  to  know  it,  then 
the  other  man,  in  order  to  exculpate  himself, 
, roust  come  forward  and  show  to  your  satisfac- 
tion that  he  did  not  know  about  it.  It  is  a 
question  for  you  under  this  evidence  whether  or 
not  R.  B.  Southerland  knowingly  and  willfully 
misappropriated  any  part  of  the  funds  used  in 
paying  the  rent  to  M.  McD.  Williams,  if  you 
find  any  was  misappropriated  in  that  way." 

[1]  In  discussing  this  exception,  it  must  be 

•remembered  that  this  is  not  an  indictment 

for  embezzlement,  where  the  burden  of  proof 

is  upon  the  state  to  satisfy  the  jury  boyond 


a  reasonable  doubt  of  defendants  guilt,  but 
that  it  is  a  civil  action  for  damages  for  a 
breach  of  trust,  where  the  intent  of  the  de- 
fendant is  immaterial.  Gossler  v.  Wood,  120 
N.  C.  69,  27  S.  E.  33;  Grocery  Co.  v.  Davis, 
132  N.  C.  98,  43  S.  B.  591. 

[2]  That  the  contract  entered  into  between 
defendant  and  plaintiff  created  the  defend- 
ant a  trustee  and  agent  for  plaintiff,  and 
subject  to  the  ancillary  proceeding  of  arrest 
and  bail  for  a  wrongful  conversion  of  the 
trust  prdperty,  has  also  been  decided.  Boy- 
kin  vi  Maddrey,  114  N.  C  101,  19  S.  E.  106 ; 
Powers  V.  Davenport,  101  N.  C.  286,  7  S.  E. 
747;  Guano  Co.  v.  Bryan,  118  N.  C.  576,  24 
S.  B.  364. 

[3]  When  the  plaintiff  offered  evidence  es- 
tablishing the  written  contract,  and  that  the 
fertilizers  were  delivered  to  defendant's  firm 
in  pursuance  of  the  same,  and  that  the  de- 
fendant's firm,  had,  upon  demand,  failed  to 
account  for  the  fertilizer,  but  had  appropri- 
ated a  part  of  it  to  the  payment  of  the  firm's 
debts,  a  prima  facie  case  was  made  out,  and 
the  burden  of  proof  shifted  to  the  defendant 
to  satisfy  the  jury  that  his  firm  had  accounted 
fully  for  the  fertilizer,  or,  if  it  had  been  ap- 
plied to  the  payment  of  the  firm's  debts,  that 
it  was  done  without  his  knowledge  or  con- 
sent. 

This  latter  fact  is  not  within  the  knowl- 
edge of  plaintiff,  and  is  not  well  susceptible 
of  proof  by  it,  but  is  peculiarly  within  the 
knowledge  of  the  defendant.  As  a  partner 
in  the  business  he  is  presumed  to  have  an 
intimate  knowledge  of  the  firm's  business. 
He  is  presiuned  to  know  what  property,  if 
any,  the  firm  holds  in  trust  or  as  agent  for 
another,  and  what  disposition  Is  made  of  It; 
also,  what  debts  the  firm  owes,  and  how  they 
were  paid.  If  the  firm's  debts  are  discharg- 
ed by  using  trust  funds  or  other  trust  prop- 
erty in  their  payment,  the  law  presumes  that 
each  partner  is  cognizant  of  it;  and  if  one 
seeks  exoneration  and  denies  complicity,  the 
burden  is  on  such  partner  to  exculpate  him- 
self. We  are  of  opinion  that  the  charge  of 
the  court  was  free  from  error. 

This  is  practically  an  action  in  tort,  and  It 
has  been  held  that,  whenever  a  firm  is  an- 
swerable for  the  tort  of  any  member,  the  lia- 
bility of  the  partners  is  Joint  and  several, 
and  therefore  not  dependent  upon  personal 
complicity.  30  Cyc.  535.  If  that  be  so,  then 
it  would  be  immaterial  whether  this  defend- 
ant had  knowledge  of  the  wrongful  conver- 
sion of  the  trust  property  by  his  copartner 
or  not.  But,  as  the  jury  have  found  that 
defendant  did  willfully  and  knowingly  mis- 
appropriate the  trust  property,  the  point 
does  not  arise,  and  we  will  not  decide  it 

No  error. 
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WILLIAMS  V.  KINSTON  MFG.  CO. 

(No.  217.) 

(Supreme  Court  of  North  Carolina.    March  20, 

1918.) 

1.  Negligence  <©=397— "Common  Carriers'*— 
Injuries  to  Employ  A — Contributory  Neg- 
ligence. 

Laws  1913,  c.  6,  relating  to  liability  of  com- 
mon carriers  by  railroad  to  employes,  and  (sec- 
tion 2)  providing  that  in  action  against  any 
such  common  carrier  by  railroad  to  recover 
damages  for  personal  injury,  etc.,  the  emploj'^'s 
contributory  negligence  shall  not  bar  a  recov- 
ery, but  that  damages  shall  be  diminished  in 
proportion  to  the  amount  thereof,  does  not  apply 
to  a  purely  logging  road;  such  a  road  not  be- 
ing a  common  carrier  within  the  meaning  of 
the  statute. 

2.  Carriers  <©=>4  —  "Common  Cabbieb"  — 
What  Constitutes. 

A  common  carrier  is  one  who  by  virtue  of 
his  calling  undertakes  for  compensation  to  trans- 
fer personal  property  from  one  place  to  another 
for  all  persons  aa  choose  to  employ  him.  The 
distinguishing  feature  of  a  common  carrier  is 
that  he  holds  himself  out  as  ready  to  engage 
in  the  transportation  of  goods  for  hire  as  a 
business.  A  common  carrier  by  railroad,  op- 
erating under  charter,  Ut  affected  with  a  public 
use,  and  is  to  a  certain  extent  under  the  control 
of  governmental  authorities  (citing  Words  and 
Phrases,  Common  Carrier). 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Stacy,  Judge. 

Action  by  Harvey  Williams  against  the 
Kins  ton  Carolina  Railroad  &  Lumber  Com- 
pany and  the  Kinston  Manufacturing  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant Kinston  Manufacturing  Company 
uppeuis.    Error. 

Civil  action,  tried  at  November  term,  1917, 
upon  these  issues: 

(1)  Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant  as  alleged  in  the  complaint? 
Answer*    Yes. 

(2)  If  so,  did  the  plaintiff  by  his  own  negli- 
gence contribute  to  his  injury  as  alleged  in  the 
answer?    Answer:   Yes. 

(3)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  defendant?    Answer:   $190. 

From  the  Judgment  rendered,  defendant 
appealed. 

G.  V.  Cowper  and  J.  L.  Hamme,  both  of 
Kinston,  for  appellant. 

BROWN,  J.  Tlie  plaintiff  was  injured 
while  working  on  a  logging  railroad  of  the 
defendant  while  the  logging  train  was  shift- 
ing cars  from  its  own  tracks  to  its  own  sid- 
ing, to  the  end  that  the  Kinston  Carolina 
Railroad  &  Lumber  Company  might  haul  the 
cars  to  Kinston.  These  two  companies  have 
no  connection  with  each  other.  By  a  special 
contract,  the  Kinston  Carolina  Railroad  & 
Lumber  Company  hauls  the  logs  of  the  Kin- 
ston Manufacturing  Company  over  its  own 
independent  road,  and  with  its  own  employes 
from  the  point  where  they  are  left  by  the 
defendant's  logging  train  to  Kinston. 

The  only  assignment  of  error  relates  to  a 
charge  of  the  court,  and  to  the  refusal  of  the 
court  to  render  judgment  for  the  defendant 


upon  the  issues  as  found  by  the  Jury.  The 
court  charged  that,  regardless  of  how  they 
answered  the  second  issue,  that  is,  whether 
yes  or  not,  they  would  proceed  to  consider 
the  third  issue,  for  that  the  court  charges 
the  jury  that  the  provisions  of  chapter  6, 
Laws  of  1913,  were  applicable  to  the  case, 
and  that,  while  the  defendant  could  set  up 
contributory  negligence  against  the  plaintiff 
as  alleged  in  its  answer,  such  contributory 
negligence  would  not  defeat  plaintiff's  right 
to  recover  damages,  provided  the  first  issue 
was  answered  "Yes,"  but  that  such  damages 
would  be  diminished  by  the  jury  in  propoiv 
tion  to  the  amoun);  of  negligence  attributable 
to  the  plaintiff. 

[1]  The  only  question  presented  is  as  to 
whether  chapter  6,  Laws  of  1913,  applies  to 
a  purely  logging  road.  This  chapter  is  en- 
titled "An  act  relating  to  the  Uabllity  of 
common  carriers  by  railroad  to  their  employ^ 
in  certain  cases."  Section  2  of  the  act  pro- 
vides that : 

"In  all  actions  hereafter  brought  against  any 
such  common  carrier  by  railroad  to  recover 
damages,  for  personal  injury,  etc.,  the  fact  that 
the  employs  may  have  been  guilty  of  contribu- 
tory negligence  shall  not  bar  a  recovery,  but 
the  damages  shall  be  diminished  by  the  JU17  in 
proportion  to  the  amount  of  negligence  attribut- 
able to  such  employ^." 

This  statute  differs  very  materially  from 
section  2646  of  the  Revisal.  The  latter  ap- 
plies "to  any  servant  or  employ^  of  any 
railroad  company."  In  Hemphill  v.  Lumber 
Co.,  141  N.  C.  498,  54  S.  E.  420,  this  statute 
is  held  to  apply  to  a  logging  road  upon  the 
ground  that  it  is  a  railroad  and  that  its 
employes  engaged  in  its  operation  are  expos- 
ed to  the  same  dangers  and  risks  as  all  rail- 
road companies,  whether  operating  as  com- 
mon carriers  or  in  the  conduct  of  a  purely 
private  business.  In  the  opinion  the  Chief 
Justice  says: 

"  'Every  railroad  corporation  owning  or  op- 
erating a  railroad  in  this  state'  embraced  a 
logging  road,  that  though  it  is  not  a  common 
carrier  of  freight  and  passengers,  its  employes 
engaged  in  the  operation  of  its  trains  are  ex- 
posed to  the  same  dangers  and  risks,  •  •  • 
and  that  the  wider  signification  of  the  word 
'railroad,*  meaning  any  road  operated  by  steam 
or  electricity  on  rails  was  intended  by  the  Leg- 
islature. Both  street  railways  and  logginir 
roads  are  railroads,  i.  e.,  roads  whose  opera- 
tions are  conducted  by  the  use  of  rails,  and  come 
within  the  general  term  'railroads.' " 

[2]  The  difference  between  that  statute 
and  the  Acts  of  1913  is  very  marked.  The  for- 
mer applies  to  all  railroads,  while  the  latter 
applies  only  to  a  common  carrier  by  railroad. 
A  common  carrier  Is  one  who,  by  virtue  of  his 
calling,  undertakes  for  compensation  to  trans- 
fer personal  property  from  one  place  to  an- 
other for  all  persons  as  choose  to  employ  him. 
2  Words  and  Phrases,  p.  1313.  The  distin- 
guishing feature  of  a  common  carrier  is 
that  he  holds  himself  out  as  ready  to  engage 
in  the  transportation  of  goods  for  hire  as  a 
business.    A  common  carrier  by  railroad,  op- 


^s»For  other  cases  see  same  topic  and  K£Y-)NUMBER  In  all  Key-Numbered  Dignsts  and  Indexes 


N.C.) 


KINSTON  MFG.  CO.  v.  FREEMAN 


367 


erating  under  charter,  Is  affected  with  a  pub- 
lic use,  and  is  to  a  certain  extent  under  the 
control  of  governmental  authorities.  All  the 
evidence  shows  that  the  defendant  is  what 
Is  commonly  called  a  "logging  railroad," 
which  is  held  to  be  a  private  road  construct- 
ed for  the  convenience  and  accommodation  of 
lumbermen.  Tompkins  v.  Gardner  Co.,  69 
Atich.  58,  37  N.  W.  43. 

The  defendant  does  not  hold  Itself  out  to 
the  public  as  a  carrier  of  anything,  either 
of  freight  or  passengers,  but  was  construct- 
ed and  is  operated  solely  as  an  aid  to  the 
manufacturing  business  of  the  defendant. 
We  think  his  honor  erred  in  his  instructions 
to  the  jury.  Upon  the  issues  as  found  by 
the  jury,  the  defendant  is  entitled  to  judg- 
ment. 

Error. 


075  N.  C.  212) 

KINSTON  MFG.  CO.  v.  FREEMAN. 

(No.  219.) 

(Supreme  Court  of  North  Carolina.    March  20, 

1918.) 

Oabnishhsnt  ^=>44r— Judgment  in  Fedebal 
CouET— Garnishment  in  State  Court. 
A  judgment  in  a  federal  court  is  not  sub- 
ject   to    garnishment    in    an    attachment    suit 
against  the  judgment  creditor  in  a  state  court. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Stacy,  Judge. 

Action  by  the  Kinston  Manufacturing  Com- 
pany against  E.  B.  Freeman,  aided  by  at- 
tachment. The  attachment  was  dissolved, 
and  plaintiff  appeals.    Affirmed. 

This  action  was  instituted  by  the  plaintiff 
against  the  defendant  upon  a  note  alleged 
to  have  been  executed  by  the  defendant  to  J. 
T.  Deal  and  assigned  by  J.  T.  Deal  to  the 
plaintiff.  The  plaintiff  is  a  North  Carolina 
corporation.  The  defendant  is  a  resident 
of  the  state  of  Virginia.  The  summons  was 
not  personally  served  upon  the  defendant. 
At  the  time  of  the  institution  of  the  action 
the  plaintiff  sued  out  a  warrant  of  attach- 
ment, alleging  that  the  defendant  had  prop- 
erty within  the  state  of  North  Carolina, 
and  caused  garnishment  proceedings  to  be 
issued  against  the  Kinston  Manufacturing 
Company,  the  plaintiff,  and  the  Ellington- 
Bryant  Timber  Company.  It  appears  from 
all  the  facts  in  the  record,  and  from  the 
complaint,  that  the  only  property  of  the  de- 
fendant against  which  the  attachment  and 
garnishment  proceedings  were  issued  was  a 
Judgment  recovered  by  the  defendant,  E.  B. 
Freeman,  against  the  Kinston  Manufactur- 
ing Company,  the  plaintiff,  and  Ellington- 
Bryant  Timber  Company  for  $7,500  in  the 
United  States  District  Court  for  the  East- 
ern District  of  North  Carolina,  from  which 
judgment  appeal  was  then  pending  from 
said  District  Court  to  the  United  States  Cir- 
cuit Court  of  Appeals.  The  defendant,  E.  B. 
Freeman,  entered  a  special  api3ea ranee,  and 


moved  to  dissolve  the  attachment,  on  the 
ground  that  the  judgment  in  his  favor  in  the 
federal  court  is  not  subject  to  be  attached  in 
this  action  now  pending  in  the  superior 
court  of  Lenoir  county.  The  motion  was 
allowed,  and  the  plaintiff  excepted  and  ap- 
pealed. 

Cowper  &  Whitaker  and  J.  L.  Hamme,  all 
of  Kinston,  for  appellant.  Ward  &  Ward, 
of  New  Bern,  W.  H.  Taylor,  of  Norfolk,  Va., 
and  Dickinson  &  Land,  of  Goldsboro,  for  ap- 
pellee. 

ALLEN,  J.  The  single  question  presented 
by  this  appeal  is  as  to  the  power  of  the 
courts  of  the  state  to  attach  a  judgment  re- 
covered in  the  federal  court,  and  the  au- 
thorities are  practically  unanimous  against 
the  contention  of  the  plaintiff  that  such  an 
attachment  is  valid.  Sanborn,  J.,  says  in  Me- 
nees  v.  Matthews  (D.  C.)  197  Fed.  635: 

"It  is  the  general  rule,  supported  by  the  great 
weight  of  authority  and  specifically  approved 
by  the  Supreme  Court  of  the  United  States, 
that  a  judgment  recovered  in  the  court  of  one 
jurisdiction  is  not  subject  to  garnishment  in 
proceedings  in  a  court  of  another  jurisdiction. 
Wabash  R.  Co.  v.  Tourville.  179  U.  S.  322  [21 
Sup,  Ct.  113.  45  L.  Ed.  210] ;  Drake  on  At- 
tachment, §  625;  14  A.  &  E.  Eng.  L.  716. 
*  ♦  ♦  And  consistently  with  this  rule  it  has 
been  held  by  what  appears  to  be  the  unbroken 
weight  of  authority  that  a  judgment  in  a  fed- 
eral court  is  not  subject  to  garnishment  in  an 
attachment  suit  brought  against  the  judgment 
creditor  in  a  state  court  Mack  v.  Winslow, 
59  Fed.  316  [8  C.  C.  A.  134];  Franklin  v. 
Ward,  3  Mason,  136  [Fed.  Cas.  No.  5055]; 
Thomas  v.  Wooldridge,.2  Woods.  ^67  [Fed.  Cas. 
No.  13918];  Harvey  v.  Mining  Co.  [C.  C]  15 
Fed.  649 ;  Burrill  v.  Letson,  2  Spears  (S.  C.) 
378;    Drake  on  Attachment,  supra." 

The  decided  cases  in  support  of  the  rule 
are  collected  in  the  note  to  Elson  v.  Rail- 
road, Ann.  Cas.  1914A,  955,  in  which  the 
editor  says: 

"The  rule  is  well  settled,  in  accord  with  the 
reported  case,  that  a  judgment  debtor  is  not 
liable  to  garnishment  in  a  jurisdiction  other 
than  that  in  which  the  judgment  is  rendered' 
(citing  cases).  •  •  ♦  It  has  likewise  been 
held  without  conflict  that  the  rule  forbidding 
the  garnishment  of  a  judgment  of  a  foreign  ju- 
risdiction applies  as  between  state  and  federal 
courts"  (citing  cases). 

Mr.  Justice  Bradley  states  the  reasons  un- 
derlying the  principle  in  Thomas  v.  Wool- 
dridge,  2  Woods,  667,  Fed.  Cas.  No.  13918,  as 
follows: 

"A  court  has  not  done  with  a  case  when  judg- 
ment has  been  rendered.  Many  things  have 
often  to  be  done  besides  issuing  executions; 
many  adjustments  of  rights  have  to  be  made, 
which  require  that  the  court  should  keep  the 
supervision  and  control  of  its  own  judgment  in 
its  own  hands.  Any  interference  by  other 
courts  with  this  control,  or  with  the  preroga- 
tives of  executing  its  judgments  and  decrees  in 
its  own  way,  is  calculated  to  excite  jealousies 
between  the  courts  concerned.  We  think  the 
rule  is  a  good  one,  and  that  it  ought  to  be  sus- 
tained. It  is  not  without  sanction  in  the  de- 
cisions of  the  United  States  courts.  Besides 
that  of  Justice  Story,  in  Franklin  v.  Ward, 
3  Mason,  136.  Fed.   Cas.  No.   5055,   which  is 
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referred  to  in  the  brief  of  counsel,  the  case  of 
Wallace  v.  McConneU,  13  Pet.  13C,  10  L.  Ed. 
95,  is  very  much  to  the  point  There  a  debt  was 
attached  in  the  state  court  after  suit  had  been 
brought  upon  it  in  the  United  States  court,  and 
the  attachment  was  set  up  by  way  of  a  plea 
puis  darrein  continuance.  This  plea  was  de- 
murred to  and  overruled,  and  the  Supreme 
Court,  on  error,  affirmed  the  judgment.  The 
court  held  that  to  sustain  such  an  attachment 
would  produce  a  collision  in  the  jurisdiction  of 
the  courts  that  would  *  ♦  *  embarrass  the 
administration  of  justice,  but  that  if  the  attach- 
ment had  issued  before  the  commencement  of 
the  suit  in  the  federal  court,  it  might  have  been 
pleaded  in  abatement,  if  still  pending,  or  in 
bar,  if  judgment  had  been  rendered  thereon. 
This  case  virtually  decides  the  one  before  us, 
and  precludes  further  discussion." 

In  12  R.  O.  L.  807,  the  additional  reason 
is  given  that  the  court*  In  which  the  at- 
tachment Is  sought  Is  without  power  to  pro- 
tect the  debtor  from  the  subsequent  en- 
forcement of  the  judgment  recovered  in  an- 
other jurisdiction. 

The  distinction  attempted  to  be  drawn  by 
the  plaintiff  between  the  debt  and  the  judg- 
ment and  his  claim  that  he  Is  not  seeking 
to  attach  the  Judgment,  but  the  debt.  Is 
without  merit,  as  there  Is  no  debt  except  as 
evidenced  by  the  Judgment;  the  demand  or 
debt  being  merged  In  the  Judgment 

It  is  also  clear  that  the  case  of  Le  Roy 
v.  Jacobosky,  136  N.  0.  458,  48  S.  E.  796,  67 
L.  R.  A.  977,  does  not  sustain  the  position 
of  the  plaintiff,  as  In  that  case  the  Judg- 
ment was  rendered  In  the  same  Jurisdiction, 
and  the  attachment  was  against  the  proceeds 
of  the  Judgment,  which  had  been  paid  to  the 
clerk,  and  not  against  the  Judgment 

Affirmed. 

(22  Ga.  App.  1) 

HEARN  V.  CENTRAL  OP  GEORGIA  RY. 
00.  (No.  9162.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(Syllahus  hy  the  Court) 

1.  IIailroads  <g=>73(4)  —  Pijblio  Poltct  — 
Rental  Contract  —  Exemption  from  Lia- 
BiLrrr. 
From  tbe  plaintiff's  petition  it  appears  that 
the  defendant  railway  company  rented  to  him 
a  portion  of  its  right  or  way  as  a  pasture  for 
live  stock,  under  a  contract  containing  a  provi- 
sion that:  "The  tenant  will  save  and  hold  harm- 
less the  company,  its  successors  and  assign^, 
fron.  all  damage,  injury,  or  liability  that  may 
arise  from  the  destruction  or  injury  of  any 
buildin?,  improvements,  or  nersonal  property  of 
any  description,  by  fire,  or  from  any  other  cause 
whatever,  whether  the  same  should  be  attributa- 
ble to  the  negligence  of  the  employes  of  said 
company  or  not,  where  such  damage,  injury,  or 
liability  is  caused  or  increased  by  reason  of 
the  use  of  the  premises  hereunder."  This  suit 
is  for  injuries  to  the  plaintiff's  live  stock  while 
in  the  above-mentioned  pasture,  alleged  to  have 
been  caused  by  negligence  on  the  part  of  the  de- 
fendant's emplo5'6s  in  the  running  of  its  trains. 
Held  J  the  court  did  not  err  In  dismissing  the 
petition,  on  general  demurrer. 

The  provision  of  the  contract  exempting  the 
railway  company  from  liability  for  negligence 
was  not  void  as  contrary  to  public  policy. 


(Additional  8yllahu9  hy  Editorial  Staff.) 

2.  Railroads  ($=9214  —  Duties  Owing  to 
Pu  uLic— Contract— Exemption. 

A  railroad  company,  in  its  character  as  a 
quasi  public  corporation,  cannot  contract  to  re- 
lieve itself  from  the  diligent  performance  of 
those  duties  to  the  public  which  the  law  im- 
poses on  it. 

3.  Railroads  <©=>443(9)— Right  of  Wat— In- 
jury to  Lessee's  Live  Stock  —  Wanton 
Negligence. 

A  petition  by  the  lessee  of  part  of  a  railroad 
right  of  way  as  a  pasture  under  a  contract  ex- 
empting the  railroad  from  liability  for  its  negli- 
gence, alleging  that  lessee's  stock  was  killed  on 
the  track  straight  for  more  than  a  mile  without 
anything  to  prevent  the  trainmen  from  seeing 
the  cattle,  that  tbe  speed  of  the  train  was  ex- 
cessive, and  that  no  attempt  was  made  to  stop 
the  train,  did  not  show  willful  or  wanton  neg- 
ligence. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  Paul  Hearn  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant  on  sustaining  demurrer  to  petition, 
and  plaintiff  brings  error.    Affirmed. 

Paul  Hearn  sued  the  Central  of  Georgia 
Railway  Company  tor  $680,  alleging  that  this 
amount  represented  the  value  of  his  live 
stock  killed  at  stated  times  by  the  running  of 
the  defendant's  trains  through  described 
property,  which  he  alleged  he  had  charge  of 
and  was  using  as  a  pasture  for  his  live  stock ; 
that  the  place  where  the  stock  was  killed  was 
a  straight  track  for  more  than  a  mUe;  that 
there  was  nothing  to  prevent  the  defendant's 
employes  In  charge  of  the  trains,  from  see- 
ing the  cattle  on  the  track,  and  that  due  care 
and  diligence  required  them  to  check  the 
speed  of  the  trains,  and,  If  necessary,  to  stop 
the  trains  In  order  to  prevent  strUdn^:  and 
killing  the  stock ;  and  that  the  defendant  was 
negligent.  In  that  it  operated  Its  trains 
through  the  said  property  at  a  great  rate  of 
speed,  to  wit,  approximately  40  miles  an  hour, 
and  "made  no  attempt  to  check  the  speed  of 
said  trains  to  prevent  striking  and  killing" 
his  dtock.  By  amendment  the  pflalntifiT  al- 
leged that  at  the  time  of  the  injuries  com- 
plained of  .he  was  a  tenant  of  the  defendant, 
under  a  rent  contract,  a  copy  of  which  was 
attached  to  his  petition,  and  which  contained, 
among  other  provisions,  the  following: 

"Whereas  said  tenant  desires,  with  the  permis- 
sion of  the  company,  to  occupy  a  portion  of  the 
right  of  way  or  land  of  the  company  in  Bibb 
county,  Georgia,  known  as  'Barrel  Factory' 
property,  at  Vineville,  for  pasturage  purposes,  at 
monthly  rental  of  $16.66,  and  whereas  the  ten- 
ant is  not  desirous  of  affecting  in  any  manner 
the  right  of  the  company  to  the  full  and  un- 
disturbed possession  of  the  premises,  nor  the  in- 
terfering in  any  way  with  any  of  the  rights  of 
the  company  relative  thereto,  and  whereas  the 
company  has  consented  to  license  for  the  time 
being,  the  tenant  to  occupy  the  premises  as 
aforesaid,  now,  therefore,  in  consideration  of  the 
premises  and  license  aforesaid,  the  tenant  here- 
by covenants  and  agrees  with  the  company,  its 
successors  and  assigns,  as  follows:  Fu-st.  That 
the  tenant  will  save  and  hold  harmless  the  com- 
pany, its  successors  and  assigns,  from  all  dam- 
age, injury,  or  liability  that  may  arise  from  the 
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destruction  or  injury  of  any  building,  improve* 
roents,  or  personal  property  of  any  description, 
by  fire,  or  from  any  other  cause  whatever, 
whether  the  same  should  be  attributable  to  the 
negligence  of  the  employes  of  said  company  or 
not,  where  such  damage,  injury,  or  liability  is 
caused  or  increased  by  reason  of  the  use  of 
the  premises  hereunder/' 

A  general  demurrer  to  the  petition  was 
sustained,  and  the  plalntiiC  excepted. 

Feagln  &  Hancock,  of  Macon,  tor  plaintiff 
in  error.  Jordan  &  Lane,  of  Maoon,  for  de- 
fendant in  error. 

HARWEIiL,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  contends  that  the  provi- 
sions In  the  lease  contract  between  the  rail- 
road company  and  himself,  stipulating  "that 
the  tenant  will  save  and  hold  harmless  the 
company,  its  successors  and  assigns,  from  all 
damages,"  etc.,  "whether  ♦  *  »  attribut- 
able to  the  negligence  of  employes,"  etc.,  is  an 
attempt  on  the  part  of  the  railroad  company 
to  relieve  Itself  from  any  liability  arising 
from  the  negligence  of  itself  and  its  agents 
and  employes,  and  is  therefore  contrary  to 
the  public  policy  of  this  state  and  null  and 
▼old. 

[1]  There  can  be  no  doubt  that  a  railroad 
company,  in  its  character  as  a  quasi  public 
corporation,  cannot  contract  to  relieve  itself 
from  the  diligent  performance  of  those  duties 
to  the  public  which  the  law  imposes  on  It 
The  public  has  an  interest  in  the  proper  per- 
formance of  such  duties  on  the  part  of  the 
railroad  company,  and  any  contract  attempt- 
ing to  relieve  it  therefrom  is  contrary  to  putn 
lie  policy.  Thus  the  railroad  company  is  un- 
der the  duty,  as  a  common  carrier,  of  exercis- 
ing diligence  in  transporting  goods,  and  al- 
though It  may  relieve  itself  from  its  liability 
as  an  Insurer  of  such  goods,  it  is  well  estab- 
lished that  it  may  not,  by  special  contract,  ei- 
ther limit  or  release  its  liability  arising  from 
negligence  in  so  doing.  Section  2726,  Civil 
Code  1910;  6a.  R.  Co.  ▼.  Keener,  93  Ga.  808, 
21  S.  E.  287,  44  Am.  St.  Rep.  197 ;  A.  &  W. 
P.  R.  R.  Co.  ▼.  Jacobs  Pharmacy,  135  Qa.  113, 
68  S.  B.  1039  (4),  and  cases  cited.  Further, 
the  law  imposes  on  the  railroad  company  the 
duty  of  exercising  extraordinary  diligence  in 
the  carrying  of  passengers  (section  2714,  Civil 
Code  1910),  and  it  may  not  by  express  con- 
tract relieve  itself  from  liablli^  arising  from 
a  failure  to  exercise  such  diligence.  **The 
liability  of  a  carrier  of  passengers  is  not 
that  of  an  insurer,  but  such  carrier  is  bound 
by  law  to  extraordinary  diligence  to  protect 
the  lives  and  persons  of  Its  passengers.  This 
duty  cannot  be  waived  or  released  even  by  an 
express  contract  Being  one  in  which  the 
public  has  an  interest,  public  policy  forbids 
such  a  waiver  or  release."  C.  of  Ga.  v.  Lipp- 
man,  110  Ga.  066,  36  S.  B.  202,  50  U  R.  A. 
tt73  (2) ;  C.  &  W.  R.  Co.  v.  Thompson,  13  Ga. 
App.  541,  79  S.  B.  242 ;  s.  c,  234  U.  S.  578»  34 
Sup.  Ct.  964,  58  L.  Bd.  1476,  and  cases  cited ; 
Wright  V.  C.  of  Ga.,  18  Ga.  App.  290,  89  S.  B. 
95  S.E.-24 


457.  The  railroad  company  is  permitted  to 
relieve  Itself  from  liability  for  injury  caused 
by  its  negligence  to  one  riding  on  a  gra- 
tuitous pass,  however,  because  In  such  case 
the  relation  of  carrier  and  passenger  does 
not  in  its  full  sense  exist  Holly  v.  Southern 
Railway  Co.,  119  Ga.  767,  47  S.  E.  188 ;  C.  & 
W.  R.  R.  Co.  V.  Thompson,  supra.  See,  also, 
cases  cited  immediately  above.  By  express 
statute  in  this  state,  a  contract  by  w^ilch  a 
master  attempts  to  relieve  himself  from  the 
duties  Imposed  on  him  by  law  towards  his 
servant  is  null  and  void  as  against  publi'! 
policy.     Section  3132,  Civil  Code  1910. 

Let  us  consider  the  contract  in  the  in- 
stant case,  with  a  view  to  determining  wheth- 
er it  was  an  attempt  by  the  railroad  company 
to  relieve  itself  from  any  duty  which  the 
company  owed  the  public,  or  whether  it  prej- 
udiced any  right  or  interest  which  by  law 
the  public  had  in  the  services  of  the  carrier. 
Before  the  lease  was  made,  the  plaintiff  hac* 
no  right  to  enter  upon  the  defendant's  proper 
ty,  and  its  right  of  way,  or  to  allow  his  cat- 
tle to  pasture  on  the  same.  To  allow  the 
plaintiff's  cattle  to  graze  on  Its  right  of  way 
and  to  be  free  to  cross  its  tracks  would  im- 
pose on  the  defendant  a  greater  liability  than 
it  was  already  under.  The  railroad  company 
was  willing  to  perform  all  the  duties  which 
it  theretofore  owed  to  the  public,  but  was  non 
willing  to  Impose  upon  Itself  this  additional 
burden.  It  was  not  compelled  to  execute  such 
a  lease,  and  we  do  not  think  any  public  in- 
terests were  violated  by  the  company  mak- 
ing as  a  condition  to  such  a  lease  contract 
that  it  should  not  assume  any  greater  burden 
than  the  law  imposed  upon  it.  ''The  condi- 
tion exempting  the  company  from  liability 
for  damages  to  the  property  of  the  lessees 
caused  *  *  *  by  the  negligence  of  the 
company  relieved  the  company  from  no  duty 
it  was  required  by  law  to  perform,  but  simply 
provided  that  It  should  not  assume  an  addi- 
tional burden,  which  it  had  the  option  to 
take  or  to  refuse."  Hartford  Fire  Ins.  Co.  v. 
Chicago,  Milwaukee  &  St  Paul  R.  Co.,  7Q 
Fed.  201,  17  C.  C.  A.  62,  30  L.  R.  A.  193. 

Under  the  law  the  company  was  bound  to 
run  its  trains  with  ordinary  care,  and  of 
course  this  duty  it  could  not  exempt  itself 
from  by  contract;  but  before  the  lease  was 
made  it  was  not  bound  to  anticipate  the  pres- 
ence of  the  plaintiff's  cattle  on  its  tracks. 
Therefore,  in  making  such  a  lease  contract 
with  the  plaintiff.  It  assumed  burdens  which 
the  law  did  not  Impose  upon  it  By  this  con- 
tract the  road  virtually  agreed  that  it  would 
still  operate  its  trains,  as  before,  with  due 
regard  to  the  public,  but  that  as  to  the  plain- 
tiff it  would  not  assume  the  additional  obliga- 
tion of  anticipating  the  presence  of  his  cat- 
tle on  its  tracks  by  reason  of  its  having  given 
him  by  contract  the  right  to  pasture  his  cattle 
upon  its  right  of  way.  Certainly  no  duty  to 
the  public  was  violated  by  this  stipulation. 

This  ruling,  we  believe,  is  in  harmony  with 
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the  great  weight  of  authority;  certainly  the 
principles  upon  which  It  is  based  are  univer- 
sally recognized  by  the  courts  of  this  country. 
Neither  is  this  ruling  in  conflict  with  the  de- 
cisions of  our  own  courts.  In  Blltch  v.  Cen- 
tral of  Ga.  Ry.  Co.,  122  Ga.  711,  50  S.  E.  945, 
the  Supreme  Court  held: 

"Where,  by  a  written  contract,  a  railroad 
I'ompany  gave  to  the  other  party  to  the  contract 
the  right  to  maintain  a  warehouse  on  its  right  of 
way,  the  tenant  agreeing  on  his  part  to  *save 
and  hold  harmless  the  company,  its  successors 
and  assigns,  from  all  damage,  injury,  or  liabil- 
ity that  may  arise  from  the  destruction  or  in- 
jury of  any  building,  improvement,  or  personal 
property  of  any  description,  by  fire,  or  from  any 
other  cause  whatever,  whether  the  same  should 
be  attributable  to  the  negligence  of  the  employes 
of  said  company  or  not,  where  such  damage,  in- 
jury or  liability  is  caused  or  increased  by  reason 
of  the  use  of  the  premises  hereunder,'  the  com- 
pany was  not  liable  to  the  tenant  for  the  de- 
struction of  the  warehouse  by  fire  presumably 
communicated  from  one  of  its  trains,  it  being 
neither  alleged  nor  proved  that  the  communica- 
tion of  the  fire  to  the  warehouse  was  caused  by 
the   gross   negligence   of   the   company." 

It  may  be  true,  as  pointed  out  by  counsel 
for  the  plaintiff  in  error,  that  In  that  case 
there  was  no  consideration  moving  to  the 
railroad  company  for  such  use  of  its  prem- 
ises by  the  plaintiff,  and  that  that  case  may 
be  in  that  resi)ect  differentiated  from  the 
case  at  bar.  But  by  the  overwhelming 
weight  of  authority  in  this  country  "a  provi- 
sion in  a  lease  by  a  railroad  company  of  a 
parcel  of  land  for  warehouse  purposes,  which 
places  the  risk  of  fire  upon  the  lessee,  who 
assumes  all  risk  thereof  whether  caused  by 
the  negligence  of  the  lessor  or  otherwise,  is 
not  void  as  against  public  policy."  Check- 
ley  V.  111.  Cent.  R.  Co.,  257  111.  491,  100  N.  E. 
942,  44  L.  R.  A.  (N.  S.)  1127,  Ann.  Cas.  1914A, 
1202.  For  a  collection  of  the  numerous  cases 
from  the  courts  of  this  country  in  support 
of  this  ruling,  see  the  notes  to  the  case  Just 
above  cited  In  44  L.  R.  A.  (N.  S.)  p.  1127  et 
seq.  An  examination  of  these  cases  will 
show,  as  noted  on  page  1129,  that : 

"The  ground  on  which  the  contract  is  up- 
held is  tnat  the  company  owes  no  duty  to  the 
public  to  exercise  care  with  respect  to  build- 
ings on  its  right  of  way,  and  may  exact  its 
own  conditions  for  permission  to  place  them 
there,  and  that  it  is  acting  not  as  a  carrier,  but 
in  a  private  capacity." 

Ab  was  said  by  the  Supreme  Court  of  Ken- 
tucky, In  Greenwich  Ins.  Co.  v.  L.  &  N.  R. 
Co.,  112  Ky.  698,  66  S.  W.  411,  67  S.  W.  16, 
56  L.  R.  A.  477,  479,  99  Am.  St.  Rep.  313,  pas- 
sengers are  compelled  frequently  to  travel  by 
railroad  or  not  at  all,  and  freight  is  required 
to  be  shipped  by  that  means  or  not  at  all. 
Common  carriers,  by  the  conditions  under 
which  they  exist,  and  to  some  extent  by  op- 
eration of  law,  have  the  practical  monopoly 
of  this  business.  They  are  not  upon  an 
equal  footing  with  customers  in  the  matter 
of  making  such  contracts,  as  where  they  un- 
dertake to  secure  in  advance  indemnity 
against  the  result  of  their  negligence.  Such 
contracts,  the  court  said,  are  clearly  against 


public  policy.  "But  in  the  case  at  bar  no 
such  necessity  exists  to  the  owner  of  the 
building  that  he  should  erect  it  upon  the 
company's  right  of  way,  nor  is  the  company 
compelled  under  any  state  of  case  to  permit 
him  to  do  so.  It  is  under  no  obligation  to 
extend  its  liabilities.  It  certainly  could  not 
be  expected  to  voluntarily  do  so.  Therefore 
the  parties,  when  they  come  to  contract  with 
reference  to  the  location  of  such  a  building, 
*  *  *  are  dealing  at  arm's  length,  and  up- 
on an  equal  footing."  Although  the  exact 
point  decided  in  all  of  the  cases  cited  above  is 
not  the  same  as  in  this  case,  the  same  funda- 
mental principles  of  public  policy  which  gov- 
ern them  are  controlling  upon  the  case  at 
bar.  Compare/  also,  Ashley  v.  Central  of  Ga. 
Ry.  Co.,  7  Ga.  App.  711,  68  S.  E.  56  (1). 

Counsel  for  the  plaintiff  in  error  insists 
that  the  ruling  of  this  court  in  Massee  & 
Felton  Lumber  Co.  v.  Ga,  &  Fla.  Ry.  Co.,  12 
Ga.  App.  436,  77  S.  E.  366,  is  conclusive  au- 
thority for  the  contention  that  the  contract 
in  the  instant  case  was  contrary  to  public 
policy.  In  that  case  it  was  held  that  a  con- 
tract exempting  a  railroad  company  from 
injuries  inflicted  by  the  negligence  of  its 
employ^  upon  the  employes  of  a  lumber 
company  using  its  tracks  would  be  void  as 
against  public  policy.  But  in  the  opinion  the 
same  distinction  is  made  between  contracts 
in  which  the  other  party  contracting  is  not  on 
an  equal  footing  with  the  railroad.  It  is 
said: 

"So  far  as  the  real  situation  of  the  parties  in 
the  present  case  is  concerned,  the  lumber  com- 
pany is  perhaps  not  a^  much  on  an  equality  with 
the  railway  company  as  an  employ^  would  be. 
A  servant  is  not  obliged  to  accept  employment 
from  a  master,  but  apparently,  from  the  facts 
in  this  record,  the  lumber  company  was  com- 
pelled to  contract  with  the  railway  company  to 
Ket  logs  to  its  mill  at  a  cost  that  would  enable 
it  to  conduct  its  business  at  a  profit.  ♦  •  * 
We  are  inclined  to  hold  that  unless  the  contract 
of  exemption  from  liability  is  one  which  has 
been  expressly  allowed  by  legislation,  the  public 
has  such  a  right  in  the  public  service  of  the 
carrier  as  that  any  attempt  to  contract  against 
its  own  liability  for  negligence  is  contrary  to 
public  policy  and  void." 

In  the  instant  case  the  contract  was  not 
with  shipper,  passenger,  or  employ^  No 
necessity,  as  in  the  case  of  a  shipper  who 
must  use  the  railroad,  compelled  the  plaintiff 
to  contract  with  the  railroad  company  for 
pasturage  of  his  cattle  upon  its  right  of  way. 
The  public  duty  of  the  railroad  company  as 
a  carrier  was  not  limited  or  restricted  by  the 
making  of  this  contract. 

[2]  It  must  be  remembered  that  the  power 
of  the  courts  to  declare  a  contract  void  for 
being  in  contravention  of  a  sound  public  pol- 
icy is  a  very  delicate  and  undefined  power, 
and,  like  the  power  to  declare  a  statute  un- 
constitutional, should  be  exercised  only  in 
cases  free  from  doubt  "The  authority  of  the 
lawmaking  power  to  interfere  with  the  pri- 
vate right  of  contract  has  its  limits,  and  the 
courts  should  be  extremely  cautious  in  ex- 
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ercising  the  power  to  supervise  private  con- 
tracts which  the  lawmaking  power  has  not 
declared  unlawful/*  Equitable  Loan  &  Se- 
curity Co.  V.  Waring,  117  Ga.  509,  44  S.  E. 
320,  62  L  R.  A.  93,  97  Am.  St.  Rep.  177  (1, 2). 
For  the  reasons  heretofore  stated,  we  hold 
that  the  contract  In  this  case  is  not  void  as 
being  contrary  to  public  policy. 

[3]  There  was  no  allegation  In  the  petition 
of  willful  and  wanton  injury  to  the  plaintiff's 
cattle,  and  we  cannot,  as  plaintiff  insists, 
liold  that  the  facts  stated  in  the  petition  con- 
stitute willful  and  wanton  negligenca  The 
trial  judge  did  not  err  in  sustaining  the  gen- 
eral demurrer  to  the  petition. 

Judgment  affirmed.  « 

BROYLES,  P.  J.,  and  BLOODWORTH,  J^ 
concur. 


(22   Oa.  App.  97) 

LOUISVILLE    &    N.    R.    CO.    t.    MAYES. 

(No.  8980.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March   15,   1918.) 

(Byllahus  hy  the  Court,) 

Appeal  and  Erbob  ^=>1()05(1)— Verdict- 
Review. 
While  we  are  reluctant  to  interfere  with  a 
verdict  appioved  by  the  presiding  judge,  yet 
in  this  case  the  evidence  as  it  comes  to  us  does 
not  show  any  negligence  on  the  part  of  the 
railroad  company,  and  the  judgment  of  the 
court  in  overruling  the  motion  for  a  new  trial  is 
reversed. 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  Alfred  Afayes  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  motion  for  new  trial  over- 
ruled, and  defendant  brings  error.    Reversed. 

Sam']  H.  Sibley,  of  Union  Point,  for  plain- 
tltt  In  error.  L.  D.  McGregor,  of  Warrenton, 
and  Jno.  T.  West,  of  Thomson,  for  defendant 
in  error. 

BLOODWORTH,  J.    Reversed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Oa.  App.  40) 

KITCHENS     V.     LATIMER.       (No.     9345.) 

(C^nrt  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  1918.) 

(iSyllahus  by  the  Courtj 

Chattel  Mobtqages  ^=>79— Foreclosttiub— 
Affidavit  of  Illeoalitt— Evidence. 
The  evidence  did  not  authorize  the  verdict 
finding  in  favor  of  the  affidavit  of  illegality,  bas- 
ed upon  the  ground  that  the  mortgage  in  ques- 
tion was  giVen  in  settlement  of  a  criminal  pros- 
ecution. 

Error  from  City  Court  of  Swainsboro; 
Geo.  Kirkland,  Jr.,  Judge. 

Suit  by  Mrs.  J.  M.  Kitchens  against  Al- 
bert Latimer  to  foreclose  a  mortgage  on  per- 
sonalty with  affidavit  of  illegality  by  defend- 
ant.    Judgment  for  defendant,  motion  for 


new  trial  overruled,  and  plaintifT  brings  er- 
ror.   Reversed. 

T.  N.  Brown  and  Alfred  Herrington,  Jr., 
both  of  Swainsboro,  for  plaintiff  in  error. 
Williams  &  Bradley,  of  Swainsboro,  for  de- 
fendant in  error. 

BROYLES,  P.  J.  This  case  was  a  foreclo- 
sure of  a  mortgage  on  personalty,  to  which 
the  mortgagor  filed  an  affidavit  of  illegality 
setting  up  that  the  mortgage  "was  void  be- 
cause its  consideration  was  the  suppression 
of  a  criminal  prosecution  against  the  dau^fh- 
ter  and  the  son-in-law  of  the  mortgagor.  The 
jury  found  in  favor  of  the  affidavit  of  ille- 
gality, and  the  trial  Judge  oven-uled  the 
plaintiff's  motion  for  a  new  trial.  The  only 
witness  introduced  by  the  defendant  to  sus- 
tain the  allegations  in  his  affidavit  of  ille- 
gality was  the  justice  of  the  peace  in  whose 
court  the  mortgage  in  question  was  fore- 
closed, and  who  testified  that  when  the  case 
was  called  a  plea  of  illegality  was  filed,  In 
which  it  was  alleged  that  the  mortgage  was 
given  to  stop  a  criminal  proceeding  against 
John  and  Sylvester  McLeod  (the  son-in-law 
and  the  daughter  of  the  mortgagor  respec- 
tively) for  larceny,  and  that  the  case  was 
then  withdrawn  by  plaintiff's  counsel.  This 
witness  testified  also  that  the  plaintiff's 
husband  swore  out  a  warrant  before  him 
against  John  and  Sylvester  McLeod,  and  that 
he  did  not  know  what  had  become  of  the 
warrant.  This  evidence  was,  of  course,  en- 
tirely insufficient  to  sustain  the  affidavit  of 
illegality.  The  defendant  in  error  relies, 
however,  on  certain  admissions  made  by  the 
husband  of  the  plaintiff  in  his  testimony  In 
behalf  of  the  latter.  The  entire  testimony 
of  this  witness  follows: 

'T  am  the  husband  of  Mrs.  J.  M.  Kitchens, 
am  her  agent,  and  attend  to  her  business.  1 
swore  out  a  warrant  against  John  and  Sylvester 
McLeod  on  the  day  the  mortgage  was  given.  I 
took  it  out  before  Judge  A.  J.  Gillis  and  gave 
it  to  Joel  Todd,  the  constable,  to  serve.  The 
negroes  were  arrested  by  Todd  and  brought  to 
Norristown.  I  got  word  somehow  to  come  to 
Norristown,  and  when  I  reached  there,  the  con- 
stable, the  two  negroes,  and  the  defendant  Al- 
bert Latimer,  who  was  the  father  of  Sylvester 
Mcleod,  were  there.  After  we  talked  awhile 
Latimer  offered  to  give  the  mortgage,  and  he 
and  I  went  down  to  the  bank  and  got  Mr.  Mc- 
Crary  to  write  out  the  mortgage.  Latimer 
signed  it.  I  left  the  mortgage  with  Mr.  Mc- 
Crary,  to  have  it  recorded.  I  then  paid  the 
constable  the  costs  on  the  criminal  warrant 
under  which  the  defendants  John  and  Sylvester 
McLeod  were  arrested,  and  went  home.  The 
negroes  then  left,  but  I  don't  know  where  they 
went.  I  do  know  that  Mr.  Todd  did  not  take 
them  to  Swainsboro  to  jail.  This  mortgage  is 
the  same  as  the  subject-matter  of  this  case. 
The  mortgage  was  given  to  satisfy  the  debt  of 
John  and  Sylvester  McLeod  due  my  wife  for  a 
run  bill  as  her  croppers  during  the  year  1914, 
and  not  to  settle  or  stop  any  criminal  prosecu- 
tion. I  did  not  threaten  any  one  with  criminal 
prosecution  or  promise  to  stop  any  criminal 
prosecution  to  induce  the  signing  of  this  mort- 
gage; and  this  mortgage  was  not  executed  as 
the  result  of  such  threats  or  promises.    Albert 
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Latimer  did  not  owe  me  anything  before  this 
mortgage  was  given.  I  did  not  take  this  mort- 
gage to  stop  any  prosecution  for  larceny,  and 
did  not  agree  to  stop  any  such  prosecution.  I 
had  a  bill  of  indictment  found  at  the  July 
term,  1915,  of  the  superior  court  of  Emanuel 
county  against  John  and  Sylvester  McLeod  for 
larceny  from  the  bouse  for  stealing  loose  peas 
from  my  crib.  I  did  it  because  I  was  on  the 
grand  jury  at  this  term  and  was  under  oath  to 
present  it." 

While  some  portions  of  this  testimony 
might  raise  a  strong  suspicion,  and  even  a 
fair  inference,  that  the  consideration  of  the 
mortgage  was  the  suppression  of  a  crim- 
inal prosecution,  yet  this  inference  was  di- 
rectly and  positively  denied  by  other  testi- 
mony of  the  same  witness,  and  the  last- 
mentioned  part  of  his  testimony  was  not  dis- 
puted or  contradicted  by  any  other  evidence, 
and  was  not  absolutely  irreconcilable  with 
that  portion  of  his  testimony  which  authoriz- 
ed the  inference  mentioned.  The  burden  of 
proof  was  upon  the  defendant  to  sustain  the 
material  allegations  of  his  affidavit  of  ille- 
gality, and  it  is  clear  that  he  failed  to  do  so. 
The  verdict  in  his  favor  was  therefore  con- 
trary to  the  evidence,  and  the  court  erred 
in  refusing  the  grant  of  a  new  triaL 

Judgment  reversed. 

BLOOD  WORTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  Qa.  App.  8) 

BARNARD  v.  DURRENCE  et  al..  Board  of 
Com*r8  of  Roads  and  Revenues.    (No.  9176.) 

(Ck)urt  of  Appeals  of  Georgia,  Division  No.  2. 

March  12, 1918.) 

(Syllabus  hy  the  Court,) 

1.  EiciNENT  Domain  <&=»227— Axtebation  of 
Public  Roau—Disqualification  of  Coun- 
ty Commission  EBs. 

Under  the  act  of  the  General  Assembly  cre- 
ating the  board-  of  commissioners  of  roads  and 
revenues  for  the  county  of  Evans,  approved  Au- 
gust 16,  1915  (Acts  1915,  p.  220,  §  17),  and  the 
act  of  the  General  Assembly  providing  for  the 
working  of  public  roads,  etc.,  in  Evans  county, 
approved  August  16,  1915  (Acts  1915,  p.  227), 
the  commissioners  of  roads  and  revenues  of  Ev- 
ans county  have  exclusive  jurisdiction,  control, 
power,  and  authority  to  establish,  discontinue, 
lay  out,  open  or  alter  public  roads  therein. 
There  is  no  provision  in  either  of  these  acts  or 
elsewhere,  authorizing  the  commissioners,  un- 
der any  circumstances,  to  delegate  their  au- 
thority to  any  one  else.  Civil  Code  1910,  §  694; 
Green  v.  Road  Board  of  Bibb  County,  126  Ga. 
693,  56  S.  E.  59.  It  follows  that  the  county 
commissioners  of  Evans  county,  while  sitting  as 
a  court  for  the  purpose  of  passing  upon  the 
altering  of  a  public  road  and  the  condemnation 
of  a  person's  land  in  connection  therewith,  even 
if  they  were  indirectly  or  directly  interested  per- 
sonally in  the  judgment  to  be  rendered  by  them, 
or.  biased  or  prejudiced  in  the  matter,  were  not 
disqualified  from  presiding  in  the  case. 

2.  Eminent  Domain  ^s»1&— Altebation  of 
Public  Road— Necessity. 

It  was  not  necessary  to  show  that  the  pro> 
posed  alteration  in  the  road  was  a  public  ne- 
cessity; it  was  sufficient  to  show  that  it  was  of 
public  utility.    Civil  Code  1910,  §  640. 


f3.  Highways  €=»70— Alteration— St atctes. 
Section  645  of  the  Civil  Code  of  1910  has  no 
application  to  such  proceedings. 

4.  Eminent  Domain  <@=>167  (3)— Alteration 
OF   Public   Roads— Remedy  of  Pboperty 

OWNEB. 

Where  proceedings  to  alter  a  public  road 
are  commenced  under  section  640  et  seq.  of  the 
Civil  Code  of  1910,  the  remedy  of  a  person  who 
will  be  damaged  by  the  appropriation  or  in- 
jury of  his  property  in  the  alteration  and  con- 
struction of  the  road  is  pointed  out  by  section 
678  of  the  Civil  Code  of  1910.  Hightower  v. 
Jones,  85  Ga.  697,  702,  11  S.  B.  872. 

5.  Highways  ^=>72(2)  —  Alteration  —  Cita- 
tion. 

The  alteration  of  an  old  road  involves  the 
discontinuance  of  that  part  of  it  which  is  alter- 
ed, and  it  is  lawful  to  provide  for  both  the  al- 
teration and  the  discontinuance  in  the  same  pro- 
ceedings, and  under  a  citation  which  refers 
merely  to  an  alteration.  Ponder  t.  Shannon, 
54  Ga.  188(2). 

6.  Highways  ^=>72(2)— Alteration  of  Pub- 
lic Road— Description. 

The  description  of  the  proposed  alteration 
in  the  road,  as  given  in  the  proceeding  for  its 
establishment,  was  sufficiently  fuU ;  it  being 
stated  therein  where  the  alteration  was  to  be- 
gin, where  it  was  to  end,  how  wide  the  road  was 
to  be,  whose  lands  the  road  was  to  be  run 
through,  and  that  throughout  its  entire  length 
it  was  to  follow  a  certain  roadway  or  right  of 
way  through  those  lands  that  had  previously 
been  cut  by  the  authorities  of  EvanA  county. 

7.  Taking  or  Pbivatb  Propebtt  for  Public 
Use. 

The  constitutional  question  as  to  the  taking 
of  private  property  for  public  use  without  just 
compensation  being  first  paid  was  virtually 
abandoned  in  the  brief  of  counsel  for  the  plain- 
tiff in  error. 

8.  Witnesses  ^=»240(2)  —  Examination  — 
Leading  Questions. 

The  allowance  of  leading  questions  to  be  pro- 
pounded to  witnesses  on  the  direct  examination 
IS  within  the  sound  legal  discretion  of  the  trial 
court  The  admission  of  the  evidence  objected 
to  under  the  facts  of  the  case,  was  not  reversible 
error. 

9.  Eminent  Domain  <®=>216— Alteration  or 
Public  Roads— Assessment  of  Damages— 
Procedure. 

Upon  the  trial  of  the  case,  the  county  com- 
missioners directed  the  sheriff  to  summon  a  lury 
for  the  purposie  of  assessing  the  damages  claimed 
by  the  plaintiff  in  error,  in  accordance  with 
section  678  of  the  Civil  Code  of  1910.  This  was 
the  proper  procedure  in  the  case. 

10.  Motion  to  Dismiss  Pboceedino  to  Alter 
Public  Road. 

The  county  commissioners  did  not  err  in 
overruling  the  motion  to  dismiss  the  proceedings. 

11.  Certiorari  ^s>42(9)^Amendmsnt  op  Pe- 
tition. 

A  petition  for  certiorari  cannot  under  any 
circumstances  be  amended.  Accordingly,  the 
judge  of  the  superior  court  did  not  err  in  refus- 
ing to  allow  the  petition  for  certiorari  to  be 
amended  by  attaching  certain  exhibito  thereto. 

12.  Proceeding  to  Alter  Public  Road  — 
Certiorari. 

The  judgment  of  the  .county  commission- 
ers was  authorized  by  the  evidence,  and  the 
judge  of  the  superior  court  did  not  err  in  refus- 
ing to  sanction  the  writ  of  certiorari. 

Error  from  Superior  Coiirt,  Evans  County; 
W.  W.  Sheppard,  Judge. 

Action  between  Richard  Barnard  and  J.  C. 
Durrence  and  others,  as  Board  of  Commis- 
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sioners  of  Roads  and  Revenues.  Judgment 
lor  the  latter,  certiorari  refused,  and  the 
former  brings  error.    Affirmed. 

W.  B.  Stubbs,  of  Savannah,  and  P.  M.  An- 
derson, of  Claxton,  for  plaintiff  In  error.  J. 
Saxton  Daniel,  of  Claxton,  for  defendants  In 
error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Ga.  App.  89) 

flORTON-HUGHES     FURNITURE     CO.    v. 
BROAD  STREET  HOTEL  CO.    (No.  9064.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  15,  1918.) 

(Syllabus  hy  ih€  Court,} 

1.  Grant  of  Certiobabi— Statute. 

Section  5184  of  the  Civil  Code  of  1910 
(Acts  of  1857,  p.  104),  proyides  that  no  writ 
of  certiorari  shall  be  granted  or  issued,  except 
to  the  court  of  ordinary^  unless  the  party  ap- 
pljdng  for  the  same,  his  agentj  or  attorney, 
shall  make  and  file  with  his  petition  an  affidavit 
verifying  the  statements  of  fact  in  the  petition, 
and  also  alleging  that  "the  petition  tor  cer- 
tiorari is  not  filed  in  the  case  for  the  purpose 
of  delay  only." 

2.  Certiorari    «=»42(6,8),  60  —  Vebifica- 
TiON  OF  Petition—Delay— Dismissal. 

"Where  the  judse  of  the  superior  court 
Banctions  a  petition  for  certiorari  which  is  not 
properly  verified,  and  in  his  answer  to  the 
writ  the  justice  of  tb€  peace  fuUy  supports  and 
corroborates  the  averments  of  the  petition  in 
all  material  particulars,  it  is  too  late  to  dis- 
miss the  certiorari  on  the  ground  that  the 
averments  of  the  petition  are  not  sufiSciently 
Terified."  Willims  v.  Mangum,  119  Ga.  628, 
46  S.  E.  835.  See,  also,  Taylor  v.  State,  118 
Ga.  52.  44  S.  E.  834;  Bass  v.  Master  &  Agee, 
5  Ga.  App.  288,  63  S.  E.  24;  Epperson  v.  mtch- 
ens,  2  Ga.  App.  322,  58  S.  E.  501  (1). 

(a)  It  is  broadly  held  in  Willims  v.  Mangum, 
supra,  119  Ga.  629,  46  S.  E.  835,  that  "the 
failure  to  verify  the  petition  is  a  good  reason 
for  the  judge  to  refuse  to  sanction  it  (Paulk 
v.  Hawkins,  106  Ga.  206  [32  S.  E.  122]) ;  but 
after  the  petition  has  been  sanctioned,  and  the 
answer  of  the  magistrate  filed,  it  is  too  late 
to  dismiss  the  certiorari  for  the  defect  in  the 
affidavit,  if  the  answer  supports  the  allegations 
of  the  petition."  Nevertheless,  in  discussing 
the  requirement  in  the  existing  statute  (CivS 
Code  1910,  I  5184)  that  the  affidavit  shall  set 
forth  that  the  petition  is  not  filed  for  the  pur- 
pose of  delay  only,  and  reviewing  the  case  of 
Taylor  v.  Gay,  20  Ga.  77,  the  Supreme  Court 
held  in  Velvin  v.  Austin,  109  Ga.  200,  203,  34 
S.  E.  335,  336:  "Even  if  the  answer  of  the 
judge  whose  decision  is  sought  to  be  reviewed 
by  the  certiorari  would  cure  a  defect  in  that 
part  of  the  affidavit  which  is  intended  to  verify 
the  averments  of  the  petition,  it  could  not,  in 
any  event,  have  the  effect  of  curing  a  defect 
arising  in  the  fact  that  the  applicant  had  fail- 
ed to  swear  that  the  petition  was  not  filed  for 
the  purpose  of  delay  only." 

(b)  The  answer  of  the  magistrate,  though 
verifying  the  statements  of  fact  in  the  petition, 
could  not  establish  or  determine  that  the  peti- 
tion was  not  filed  for  the  purpose  of  delay  only; 
and,  in  the  absence  of  an  affidavit  to  that  effect, 
the  certiorari  would  therefore  be  subject  to  dis- 
missal, as  held  in  the  Velvin  Case,  supra,  as  to 
any  plaintiffs  in  certiorari  who  failed  to  make 
this  affidavit. 


I  (c)  "When  two  or  more  joint  defendants 
'  against  whom  a  judgment  has  been  rendered 
apply  for  a  writ  of  certiorari,  and  only  one  of 
them  verifies  the  petition  as  prescribed  in  sec- 
tion 4638  [now  section  5184]  of  the  Civil  Code, 
he  alone  should  be  treated  as  a  plaintiff  in  cer- 
tiorari." Velvin  v.  Austin,  supra. 
8.  Cebtiobari  ^=>60— Petition— Affidavit 
—Dismissal. 
The  petition  for  certiorari  appears  to  have 
been  brought  by  the  Horton-Hughes  Furniture 
Company,  and  was  verified  by  the  affidavit  of 
one  W.  u.  Horton,  which  redted  that  "I,  W. 
D.  Horton,  of  Horton-Salmon  Furniture  Com- 
pany, do  solemnly  swear  that  the  petition  for 
certiorari  is  not  filed  in  the  case  for  the  pur- 
pose of  delay  only,"  etc.  The  judge  upon  mo- 
tion dismissed  the  certiorari  as  to  Horton- 
Hughes  Furniture  Company,  and  sustained  it  as 
to  W.  D.  Horton  individually.  Under  the  fore- 
going rulings,  and  from  the  record  in  this 
court,  no  error  appears  in  this  ruling. 
4.  CouBTs  «=5>91(1)— Ruuca  of  Decision  — 

Dxk;isions  of  Supbeme  Coubt. 
'  If  there  be  any  conflict  between  the  deci- 
sions in  Velvin  v.  Austin,  supra,  and  Taylor  v. 
State,  supra,  and  Willims  v.  Mangum,  supra.  It 
must  be  resolved  by  this  court  in  favor  of  the 
older  decision,  which  has  neither  been  criticized 
nor  disaffirmed  by  the  Supreme  Court. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  the  Horton-Hughes  Furni- 
ture Company  and  the  Broad  Street  Hotel 
Company.  Judgment  for  the  latter,  petition 
for  certiorari  dismiss.ed  in  part,  and  the  for- 
mer brings  error.    Affirmed. 

John  Camp  Davis,  of  Rome,  for  plaintiff  in 
error.  Denny  &  Wright,  of  Rome,  for  de- 
fendant in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(21  Oa.  App.  818) 

WESTERN  &  A.  R.  CO,  v.  COLLETT. 

(No.  9205.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  1918.) 

(ByUdbuB  hy  ihe  CouriJ 

Railroads  ^=s>482(2,  4)— Fibes— Equipment— 
Opebation— Evidence. 
The  motion  for  a  new  trial  was  based  upon 
the  general  grounds  only,  and,  notwithstanding 
evidence  that  the  engine  alleged  to  have  origi- 
nated tbe  fire  which  caused  the  damage  for 
whid^  recovery  was  sought  was  equipped  with  a 
proper  spark  arrester,  there  was  some  testimony 
as  to  facts  and  circumstances  from  which  the 
jury  was  authorized  to  infer  that  the  fire,  oc- 
cuiring  a  few  minutes  after  the  passage  of  the 
engine,  was  caused  thereby.  Nothing  in  the 
cases  of  Seaboard  Air  Line  Ry.  v.  Jarrell,  145 
6a.  688,  89  S.  E.  718,  Jiarrell  v.  Seaboard  Air 
Line  Ry.,  21  Ga.  App.  415,  94  S.  E.  648,  is  in 
conflict  with  this  ruling.  In  the  Jarrell  Case 
there  was  "no  testimony  to  show  that  the 
sparks  were  coming  from  the  engine  at  the  time 
it  passed  the  property"  (Seaboard  Air  Line  Ry. 
V.  Jarrell,  supra),  whereas  in  the  present  case  it 
was  testified  that  when  the  engine  passed,  a  few 
minutes  before  the  blaze  broke  out  on  the  roof 
of  a  dry  wooden  building,  located  about  80  feet 
from  the  right  of  way  of  the  defendant  com- 
pany, it  was  "throwing"  out  a  shower  of  sparks 
and  cinders — "live  coals  of  fire,  sparks,  and  cin- 
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(Ier8"~the  wind  was  blowing  gently  from  the 
direction  of  the  en^ne  towards  the  house,  and 
sparks  as  large  as  the  end  of  a  finger  "were  go- 
ing maybe  something  like  15  or  20  feet  high"  at 
the  very  time  the  train  was  passing.  From  this 
and  other  testimony  the  jury  could  find  that  the 
spark  arrester  was  not  in  fact  in  a  safe  condi- 
tion at  the  time,  or  that  the  engine  was  neg- 
lii^'ently  operated  as  alleged  in  the  petition. 
There  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Whitfield 
County;   M.  C.  Tarver,  Judge. 

Action  by  G.  R.  Collett  against  the  West- 
ern &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  ajad  Mad- 
dox,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  Glenn  &  Hause  and  Wm. 
E.  Mann,  all  of  Dalton,  for  defendant  in  er- 
ror. 

WADE,  G.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(t2  Qa.  App.  17) 

DUNN  T.  YOUNG.     (No.  8947.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13.  1918.) 

(Syllahua  hy  the  Court.) 

1.  New  Trial   ^=>70—VEBnicT— Evidence. 

The  special  grounds  of  the  motion  for  a 
new  trial  amount  to  no  more  than  an  amplifica- 
tion of  the  contention  that  the  verdict  was  not 
authorized  by  the  evidence,  and,  there  being 
jsome  evidence  to  sustain  the  verdict,  the  court 
did  not  err  in  overruling  the  motion. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Trover  and  Conversion    ^=»53— Verdict 
—Amount. 

In  an  action  of  trover,  where  the  only  evi- 
dence of  the  value  of  property  converted  was 
as  to  its  value  at  the  date  of  conversion,  the 
jury  should  find  for  plaintiff  the  amotmt  so 
proved,  with  interest  from  that  date  to  the 
time  of  trial. 

3.  Trover   and    CoNVKRGfioN    ^=:»4(^lt— Meab- 
17RE  OF  Damages. 

In  such  action,  where  plaintiff  elects  to  take 
a  money  verdict,  the  measure  of  damages  is  the 
highest  proved  value  of  the  property  at  any 
time  between  its  conversion  and  the  trial,  or  its 
value  at  the  date  of  conversion,  with  interest. 

E>rror  from  City  Ck)urt  of  Zebulon;  JS.  F. 
Dupree,  Judge. 

Action  of  trover  by  Mrs.  Mattie  M.  Young 
against  C.  M.  Dunn.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Reagan  &  Reagan,  of  McDonough,  for 
plaintiff  in  error.  Redding  &  Lester,  of 
Barnesville,  Mundy  &  Mundy,  of  Rockmart, 
and  W.  W.  Mundy,  of  Cedartown,  for  defend- 
ant in  error. 

WADE,  C.  J.  This  was  an  action  of  trover 
by  Mrs.  Mattie  M.  Young  against  C.  M.  Dunn, 
to  recover  an  automobile  to  which  she  claim- 
ed title,  and  which  she  alleged  had  been  in 


his  possession  sinoe  April  1,  1916,  and  was 
of  the  value  of  $650,  and  of  a  rental  value  of 
$2(X)  a  year.  The  defendant  admitted  the 
possession  of  the  property,  and  that  be  had 
exercised  such  possession,  using  and  enjoy- 
ing the  automobile,  since  April  1,  1916,  but 
denied  that  the  machine  was  of  the  value  al- 
leged, and  set  up  that  he  had  purchased  it  in 
good  faith  from  the  husband  of  the  plaintiff, 
without  any  knowledge  of  her  title  to  the 
property.  The  Jury  returned  a  verdict  for 
the  plaintiff  for  $575  principal  and  $32.08 
"interest,"  as  the  plaintiff  elected  to  take  a 
money  verdict  The  defendant's  motion  for  a 
new  trial  was  overruled,  and  he  excepted. 
The  grounds  of  the  motion  other  than  the 
usual  general  grounds  were  merely  amplifica- 
tions of  these  grounds. 

[1]  It  was  insisted  that  since  the  evidence 
discloses  that  the  plaintiff's  husband  sold  the 
automobile  to  the  defendant  in  part  payment 
of  an  interest  in  a  certain  business  from 
which  profits  were  derived  and  paid  over  to 
Mrs.  Young  by  various  checks  signed  by  the 
defendant,  which  were  made  payable  to  her 
husband  and  by  him  indorsed,  the  receipt  of 
such  checks  by  her,  together  with  her  testi- 
mony delivered  at  the  trial,  that  **if  Mr.  Dunn 
had  carried  out  the  trade,"  she  "would  have 
made  no  objections  to  the  sale,"  showed  con- 
clusively that  she  had  ratified  or  consented  to 
the  said  sale,  and  therefore  she  could  not  re- 
cover the  property  from  the  purchaser. 
Wliether  or  not  there  was  a  ratification  of  the 
sale  made  by  her  husband  was  clearly  a  ques- 
tion for  determination  by  the  Juryi  and  they 
found  to  the  contrary,  and  it  cannot  be  held 
that  her  statement,  that  she  "would  have 
made  no  objections  to  the  sale"  if  the  defend- 
ant had  carried  out  a  certain  contract  with 
her  husband,  amounted  to  conclusive  proof 
that  at  the  time  the  sale  was  effected  she  had 
agreed  thereto,  or  that  she  ever  subsequently 
ratified  the  same,  especially  in  view  of  her 
direct  and  positive  testimony  that  she  "never 
knew  of  the  sale  of  the  automobile  in  question 
to  C.  M.  Dunn  until  [she]  received  letter  from 
him."  Neither  is  there  anything  in  the  record 
to  show  that  Mrs.  Young,  when  receiving 
several  checks  signed  by  Dunn  and  payable 
to  her .  husband,  knew  or  had  any  reason 
to  believe  that  such  checks  were  proceeds  de- 
rived from  a  business  purchased  by  the  trans- 
fer of  the  automobile  sued  for,  or  that  the 
automobile  had  then  in  fact  been  delivered 
by  her  husband  to  Dunn. 

The  motion  for  a  new  trial  presents  the 
contention  that  there  was  no  evidence  in  the 
case  showing  that  $575  was  the  proved  value, 
or  the  highest  proved  value  from  tlie  date  of 
the  conversion  of  the  property,  but  that  the 
evidence  showed  only  that  $575  represented 
th.e  original  purchase  price  paid  by  Mrs. 
Young  when  she  first  acquired  the  property. 
This  contention  is  not  well  founded,  In  view 
of  the  express  admission  in  the  plea  of  the 
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defendant  that  he  was  in  possession  of  the 
property  sued  for  on  April  1,  1916,  and  had 
been  ever  since  that  date,  and  the  testimony 
of  Mrs.  Young  that  "the  car  was  worth  $575, 
April  1,  1916;  after  purchase  I  put  new  top 
and  made  other  repairs,"  and  the  testimony 
of  B.  H.  Young,  her  husband,  that  "the  car 
was  worth  $575  at  the  time  of  purchase  [the 
original  purchase  by  the  plaintiff]  and  on 
April  1st"  (evidently  referring  to  April  1, 
1916),  and  his  further  testimony  that 
there  were  some  repairs  made  after  ^e  pur- 
chase, which  added  to  the  original  value  of 
$575,  a  new  top  being  put  on  and  other  im- 
provements made.  Likewise,  one  J.  W.  Car- 
rlker  testified  that  a  new  car  of  the  same 
model  was  worth  $1,550,  that  he  examined  this 
car  at  the  time  Dunn  bought  it,  and  **the 
market  value  of  this  car  was  40  per  cent,  of 
the  original  cost  price  at  the  time"  of  such 
examination.  Forty  per  cent,  of  $1,560  is 
in  excess  o^  $575  principal,  found  by  the  Jury. 
It  is  clear  that  there  was  testimony  from 
which  the  Jury  could  find  that  the  value  of 
the  car  at  the  time  of  its  conversion  on  April 
1,  1916,  amoimted  to  as  much  as  $575,  and 
there  is  no  merit  in  the  contention  that  a 
verdict  of  this  amount  was  wholly  unauthor- 
ized. Whether  or  not  the  title  to  the  pi*op- 
erty  was  relinquished  by  the  plaintiff,  and 
whether  or  not  she  ever  ratified  in  any  way 
her  husband's  act  in  disposing  of  the  prox>- 
erty,  were  questions  solely  for  the  Jury,  and 
with  their  conclusion  we  have  no  right  to 
interfere. 

[2,  3]  The  only  definite  proof  of  value  made 
by  the  plaintiff  being  proof  of  such  value  at 
the  time  of  conversion,  as  set  forth  in  the 
evidence  recited  above,  and  the  verdict  being 
clearly  based  thereon,  the  Jury  properly  add- 
ed interest  to  the  sum  representing  tlie  value 
of  the  pr(^>erty  at  the  time  of  conversion. 
"The  only  evidence  of  the  value  of  the  prop- 
erty being  as  to  its  value  at  the  date  of  the 
conversion,  there  was  no  error  in  instructing 
the  Jury  that  they  should  find  for  the  plain- 
tiflC  the  amount  so  proved,  with  Interest  from 
that  date  to  the  time  the  trial  was  had."  Mld- 
vlUe  Railroad  Co.  v.  Bruhl,  117  Ga.  329,  43 
S.  El  717  (2).  *The  measure  of  damages  in 
a  suit  brought  to  recover  personal  property 
which  has  been  wrongfully  converted,  where 
the  plaintiff  elects  to  take  a  money  veruict, 
is  the  highest  proved  value  of  the  property 
at  any  time  between  the  date  of  the  conversion 
and  Uie  trial,  or  its  value  at  the  date  of  the 
conversion^  toith  interest  from  tfiat  date."  (It- 
alics ours.)  Mashburn  &  Co.  y.  Dannenberg  Co., 
117  Ga.  567,  44  S.  E.  97  (15).  Interest  on 
$575,  the  value  shown  at  the  date  of  the 
conversion,  at  7  per  cent,  per  annum  from 
tnat  dace  unul  the  date  the  verdict  was  ren- 
dered, would  amount  to  more  than  the  sum 
of  $32.08  returned  by  the  Jury,  and  the  de- 
fendant had  therefore  no  ground  for  com- 
plaint on  this  score.  The  petition  of  the 
plaintiff,  if  fairly  construed,  clearly  indicates 


an  Intention  to  seek  a  recovery  of  the  value 
of  the  property  at  the  time  of  its  conversion, 
with  hire  or  interest  on  such  value  from  that 
date  until  Judgment  should  be  obtained,  since, 
while  alleging  a  value  of  $650,  it  is  therein 
further  alleged  that  the  defendant  had  the 
use  and  possession  of  the  property  since  April 
1,  1916,  and  that  the  petitioner  was  entitled 
to  the  rents  of  the  property  from  that  date, 
of  the  yearly  value  of  $200.  "When  the 
plaintiff  elects  to  demand  a  verdict  for 
damages  alone,  and  the  proof  shows  a  con- 
version, and  that  the  plaintiff  was  at  the  date 
of  the  conversion  the  absolute  owner  of  the 
property,  the  measure  of  damages  shall  be, 
at  the  option  of  plaintiff,  either  the  highest 
proved  value  of  the  article  between  the  date 
of  the  conversion  and  the  time  of  trial,  or  the 
value  of  the  article  at  the  date  of  the  con- 
version." Holmes  v.  Langston  &  Woodson, 
110  Ga.  861,  867,  36  S.  £.  251,  254. 

There  was  evidence  to  support  the  yerdlct 
and  the  trial  Judge  did  not  err  in  overruling 
the  motion  for  a  new  trial: 

Judgment  affirmed. 

JENKINS  and  LUEE,  J  J.,  concur. 


(22  Qa.  App.  79) 
KOUNTREB  v.  BROWN.     (No.  8938.) 

(Court  of  Appeab  of  Georgia,  Division  Na  1* 

March  15,  1918.) 

(Syllahus  hy  the  Court.) 

1.  Mechanics'  Liens  ^=>81,  271(6)  — Labor- 
er's Lien— Foreclosure— Affidavit— "La- 
borer." 
"An  aflSdavit  to  foreclose  a  laborer's  lien, 
which  alleged  merely  that  the  deponent  was 
employed  'to  labor  as  a  clerk  in  defendant's 
store^'  etc,  was  insufficient,  and  was  properly 
dismissed  on  demurrer.  One  who  is  employed 
merely  to  labor  as  clerk  in  a  store  is  not  such  a 
laborer  as  is  contemplated  by  section  1974  of 
the  Code  [Civ.  Code  1910,  §  3334],  giving  a  lien 
to  a  laborer  on  the  property  of  his  employer. 
Something  must  he  wverred  and  shown  other 
than  that  the  party  seekmg  the  lien  teas  a 
clerk.  [Italics  ours.]  'Laborer,'  as  used  in  the 
statute,  means  what  was  generally  known  as  a 
laborer  at  the  time  of  the  passage  of  the  act, 
and  clerks,  agents,  cashiers  of  banks^  and  like 
employes,  whose  employment  is  associated  with 
mental  labor  and  skill,  were  not  considered  la- 
borers, and  were  not  included  in  the  statute 
as  such."  Hinton  v.  Goode  &  Crumbley,  73  Ga. 
233  (1).  See,  also,  Howell  v.  Atkinson,  3  Ga. 
App.  58,  59  S.  E.  316 ;  Oliver  v.  Macon  Hard- 
ware Co.,  98  Ga.  249,  25  S.  B.  403,  58  Am. 
St  Rep.  300.  Something  other  than  that  the 
party  seeking  the  lien  was  a  mere  clerk  was 
averred  and  proved  in  this  case,  notwithstand- 
ing the  deponent  in  his  original  affidavit  class- 
ified himself  as  "a  clerk  or  salesman"  in  a 
general  mercantile  business,  since  by  amend- 
ment it  was  alleged  that  he  "sold  general  mer- 
chandise, hauled  freight,  had  cotton  ginned,  and 
hauled  seed  cotton  and  cotton  seed,  hauled  cot- 
ton from  fields,  opened  freight,  put  up  goods, 
swept  the  fioors,  sprinkled  the  floors,  and  dusted 
the  floors  and  goods,  made  deliveries  to  cus- 
tomers outside  of  the  store,  'toted'  wood  and 
built  fires,  put  up  machinery  by  fastening  to- 
gether the  parts,"  etc.    This  amendment  clearly 
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averred  facts  inffident  to  show  that  the  party 
seeking  the  lien  was  not  merely  a  clerk  in  a 
mercantile  business,  and  the  court  therefore 
properly  overruled  the  defendant's  demurrer, 
which  sought  to  dismiss  the  affidavit,  as  amend- 
ed, for  the  reason  that  deponent  did  not  affirm- 
atively allege  therein  that  h^  was  such  a  laborer 
as  is  contemplated  by  Civ.  Code  1910,  §  8334, 
giving  a  lien  to  a  laborer  on  the  property  of 
his  employer.  See  Tuck  v.  Moss  Mfg.  Co.,  127 
Ga.  729,  56  S.  E.  1001. 

2.  Appeal  and  Ebrob  <g=»843  (2)— Review- 
Refusal  TO  AwABD  Nonsuit. 

The  refusal  of  the  court  to  award  a  nonsuit 
will  not  be  considered,  when  there  is  also  an 
assignment  of  error  upon  the  overruling  of  a 
motion  for  a  new  trial,  in  which  a  verdict  for 
the  plaintiff  is  complained  of  as  not  supported 
by  the  evidence.  See  Collins  v.  Strickland 
Bros.,  21  Ga.  App.  542,  94  S.  B.  1035,  and 
numerous  cases  there  cited. 

3.  Appeal  and  Ebrob  ^=»973  —  Refusal  to 
DiBECT  Verdict. 

Under  repeated  adjudications,  the  refusal 
of  the  trial  judge  to  direct  a  verdict  is  never 
error. 

4.  Limitation  of  Actions  ^=953(3)— Labob- 
EB*8  Lien — Enforcement. 

The  contention  is  without  merit  that  the 
provisions  of  Civ.  Code  1910,  §  336G(2),  pre- 
clude a  recovery  of  the  amount  claimed,  be- 
cause the  foreclosure  was  not  prosecuted  within 
a  year  of  the  time  the  debt  became  due.  The 
statute  would  not  begin  to  run  until  the  last 
services  performed  were  barred.  "In  mutual 
running  accounts,  where  there  has  been  no  ac- 
counting or  liquidation  of  the  indebtedness,  or 
other  like  act,  by  which  a  new  point  is  es- 
tablished from  which  the  statute  could  begin  to 
run,  none  of  the  accounts  would  be  barred  until 
the  last  item  charged  is  barred."  Youmans  v. 
Moore,  11  Ga.  App.  66,  74  S.  E.  710  (1).  See, 
also,  Madden  v.  Blain,  66  Ga.  52:  Gunn  v. 
Gunn,  74  Ga.  568,  58  Am.  Rep.  447;  Walker 
V,  Mercer,  41  Ga.  44. 

5.  Appeal  and  Ebrob  ^=s»1005  (2)— Verdict 
—Review. 

There  being  evidence  to  support  the  verdict, 
which  has  the  approval  of  the  trial  court,  it 
cannot  now  be  set  aside. 

Error  from  City  Court  of  Swainsboro; 
Geo.  Kirkland,  Jr.,  Judge. 

Action  by  W.  O.  Brown  against  R  L.  Roun- 
tree.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Williams  &  Bradley,  of  Swainsboro,  for 
plaintiff  in  error.  T.  N.  Brown,  of  Swains- 
boro, for  defendant  in  error. 

WADE,  G.  J.     Judgment  affirmed. 
JENKINS  and  LUKE,  J  J.,  concur. 


(22  Ga.  App.  48) 

COOK  V.  DANIEL.     (No.  8943.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  14,  1918.) 

(SyllaluB  hy  the  Court,) 

Damages  <e=:»44  —  Pleading   ^=>246(3)   — 
Amendment. 
Under   the   liberal    rule   obtaining   in    this 
state,  the  court  erred  in  declining  to  allow  the 


proffered  amendment,  which  set  up  that  the 
value  of  the  mule  damaged  by  the  defendant's 
automobile  was  partially  and  not  wholly  destroy- 
ed. With  this  amendment  allowed,  recovery  for 
the  value  of  its  feed  and  the  attention  expend- 
ed on  the  mule  during  the  period  of  its  conval- 
escence from  the  injury  was  allowable  in  con- 
nection with  a  recovery  for  the  partial  depre- 
ciation of  its  market  value,  and  the  court  there- 
fore erred  in  dismissing  the  petition  as  correct- 
ed by  the  proposed  amendment.  City  of  Co- 
lumbus ▼.  Anglin,  120  Ga.  785^  793,  48  S.  £. 
318. 

Error  from  Superior  Court,  Marion  CJoun- 
ty; .  G.  H.  Howard,  Judge. 

Action  by  H.  O.  Cook  against  T.  M.  DanieL 
Petition  as  corrected  by  proposed  amendment 
dismissed,  and  plaintiff  brings  error.  Re* 
versed. 

Gea  P.  Munro  and  T.  B.  Ralney,  both  of 
Buena  Vista,  for  plaintiff  in  error.  John  G. 
Butt,  of  Buena  Vista,  for  defendant  in  error. 

WADE,  O.  J.    Judgment  reversed. 

JENKINS  and  LUfeE,  JJ.,  concur. 


(22  Ga.  App.  IS) 
SMITH  T.  STATE.    (No.  9438.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(Syllahua  hy  the  Court.) 

1.  Chabox  of  Court. 

When  the  excerpts  from  the  charge  of  the 
court  which  are  complained  of  in  the  naotion 
for  a  new  trial  are  viewed  in  the  light  of  the 
whole  charge  and  of  the  explanatory  notes  of 
the  trial  judge  in  approving  the  grounds  of  the 
motion,  and  in  connection  with  the  evidence  and 
the  statement  of  the  defendant,  no  error  appears 
therein.  See  Deal  v.  Stote.  145  Ga.  33.  88  S. 
E.  573;  Worley  v.  Stete  (No.  9389,  decided  by 
this  court  March  4,  1918)  95  S.  E.  304. 

2.  Voluntary  Manslaughter—Evidence. 

There  was  evidence  sufficient  to  support  the 
verdict  of  voluntary  manslaughter. 

Error  from  Superior  Court,  Macon  Connty; 
Z.  A.  Littlejohn,  Judge. 

Ix)ubell  Smith  was  convicted  of  volositary 
manslaughter,  and  he  brings  error.   Affirmed. 

R.  li.  Greer,  of  Oglethorpe,  and  Jule  Fel- 
ton,  of  Montezuma,  for  plaintiff  in  error. 
Jno.  A.  Fort,  Sol.  Gen.,  of  Americus,  for  the 
State. 


BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL^  J.,  con- 
cur. 
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(22  Oa.  App.  67) 

FITZGERAIiD  y.  BROWN,  Sheriff,  et  aL 

(No.  9267.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

March  14,  1918.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Erbob  #:^14--Statsmxnt  of 
Facts— Authentic  ATioN . 

The  alleged  statement  of  facts  not  being  set 
out  in  the  bill  of  exceptions,  or  attached  there- 
to as  an  exhibit  and  properly  identified  by  the 
trial  judge,  or  contained  in  a  brief  of  evidence 
approved  by  him  and  made  a  part  of  the  record, 
what  purports  to  be  an  agreed  statement  ot 
facts,  sent  up  as  a  part  of  the  record, 
but  not  approved  by  the  trial  judge  and  order- 
ed filed  as  such,  cannot  be  considered  by  this 
court.  See  Robinson  v.  Woodward,  134  Ga. 
777,  68  S.  B.  553;  Blackman  v.  Garrett,  135 
Ga.  2li6,  69  S.  B.  110;  Roberts  y.  Cairo,  133 
Ga.  642,  66  S.  B.  93S;  Silvey  &  Co.  y.  Brown, 
137  Ga.  104,  72  S.  E.  907. 

2.  Motion  fob  New  Tbiai/— Statute. 

Section  3  of  the  act  of  1911  (Ga.  L.  1911, 
p.  149)  is,  by  its  terms,  applicable  exclusively 
to  motions  for  a  new  trial,  and  is  not  applicable 
to  this  case,  whereii)  there  was  no  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Fayette  Coun- 
ty ;  W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  M.  E.  Fitzgerald  and  F. 
B.  Brown,  Sheriff,  and  others.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

W.  B.  HoUingsworth,  of  Fayetteville,  for 
plaintiff  in  error.  J.  W.  Culpepper,  of  Fay- 
etteyille,  for  defendants  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 

(22  Oa.  App.  69) 

WOOD  ALL  et  al.  y.  HARRIS,  Governor. 

(Ne.  9369.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

March  14,  1918.) 

(Syllabus  by  the  Court.) 

Appeal  and  Error  ^==>78(3)— Biix  or  Ex- 
ceptions—Final Judgment. 
This  was  a  rule  nisi  for  the  forfeiture  of  a 
bond  given  in  a  criminal  case.  The  only  error 
assigned  in  the  bill  of  exceptions  is  upon  tbe 
judgment  of  the  court  sustaining  a  .demurrer 
filed  to  the  answer  of  the  sureties  upon  the  bond. 
It  does  not  appear,  either  from  the  bill  of  ex- 
ceptions or  the  record,  that  any  final  judgment 
was  ever  rendered.  The  bill  of  exceptions, 
therefore,  cannot  be  maintained.  Byrd  v. 
Brown,  Governor,  17  Ga.  App.  422,  87  S.  E. 
e07;  Vaughn  v.  Milner,  Sheriff,  121  Ga.  436, 
49  S.  E>.  287;  United  Glass  Co.  y.  McConnell. 
110  Ga.  616.  36  S.  E.  58;  Harrell  y.  Tift,  70 
Ga.  730;  Newberry  y.  Tenant,  121  Ga.  561, 
49  S.  E.  621;  Hendricks  v.  Reid,  125  Ga.  775, 
54  S.  E.  747;  Piedmont  Co.  v.  Kelley,  125  Ga. 
759,  54  S.  E.  748;  Simmons  y.  Scarborough, 
129  Ga.  125,  58  S.  B.  1037;  Lyndon  y.  Georgia 
Ry.  &  Electric  Co..  129  Ga.  355,  58  S.  E.  1037; 


Mertins  y.  Pritchard,  135  Ga.  643,  70  S.  B. 
32a  The  ruling  in  Haskins  v.  Bank,  100  .Ga. 
216,  27  S.  E.  985  (cited  by  plaintiff  in  error), 
that  *'it  is  not  essential  to  the  legal  complete- 
ness of  a  bill  of  exceptions,  sued  out  in  due  time 
and  assigning  error  upon  an  order  striking  a 
plea,  that  it  should  contain  an  exception  to  the 
final  judgment  in  the  plaintifiTs  favor,"  is  con- 
trary to  tbe  earlier  adjudication  in  Harrell  v. 
Tift,  supra,  and  was  practically  overruled  in 
Kibben  v.  Coastwise  Dredging  Co.,  120  Ga.  899, 
48  S.  £>.  330,  and  in  Montgomery  y.  Reynolfls, 
124  Ga.  1053,  53  S.  E.  512.  Moreover,  in  the 
Haskins  Case  it  appeared  that  a  final  judgment 
therein  had  been  rendered. 

Error  from  Superior  Court,  Pike  County; 
W.  B.  H.  Searcy,  Jr.,  Judge.  • 

Rule  nisi  by  N.  B.  Harris,  Goyernor, 
against  J.  W.  Woodall  and  others,  for  the 
forfeiture  of  a  bond  given  in  a  criminal  case. 
Demurrer  to  answer  sustained,  and  defend- 
ants  bring  error.    Writ  of  error  dismissed. 

Redding  &  Lester,  of  BarnesvlUe,  for 
plaintiffs  in  error.  B.  M.  Owen,  Sol.  Gen., 
of  Zebulon,  for  defendant  in  error. 

BROYLBS,  P.  J.    Writ  of  error  dismissed. 

BLOOD  WORTH  and  HARWELL,  JJ.,  con- 
cur. 

"*°°'"*™  (22  Qa.  App.  88) 

MIMBS  et  al.  y.  STEPHENS  HARDWARE 

CO.     (No.  9063.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

March  15,  1918.) 

(Syllabus  by  the  Court,) 

Bills  and  Notes  ^=:»351  —  Taking  Aftbb 
Maturity— Defenses. 
The  note  which  is  tbe  subject-matter  of  this 
suit  was  executed  by  Mimbs  and  Hall,  payable 
to  Manning,  and  was  without  consideration. 
After  the  maturity  of  the  note.  Manning  trans- 
ferred it  to  Stephens  Hardware  Company,  and 
they  instituted  suit  against  the  makers.  The 
defendants  pleaded  that  the  note  was  without 
consideration;  that  it  was  given  upon  the  re- 
quest of  Manning,  to  be  used  by  him  to  borrow 
money  upon.  The  note  matured  on  November 
15,  1915,  and  was  transferred  to  Stephens 
Hardware  Company  on  September  25,  1917. 
Upon  oral  motion  the  court  struck  the  plea  of 
the  defendants,  to  which  exception  was  taken 
by  the  defendants.  Held,  that  the  court  erred 
in  striking  the  plea  of  the  defendants. 

Error  from  City  Court  of  Dublin;  B.  D. 
Flynt,  Judge. 

Suit  by  the  Stephens  Hardware  Company 
against  W.  M.  Mimbs  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reyersed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiffs  in 
error.  J.  B.  Green,  of  Dublin,  for  defendant 
in  error. 

LUKE,  J.    Judgment  reyersed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 
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(22  Ga.  App.  82) 

SEAMAN  V.  SWEAT.     (No.  9097.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  15,  1918.) 

(Syllabus  hy  the  Court,) 

Frauds,  Statute  of  ^!=»84— Pabol  Guaban- 
TY— Validity. 
The  gravamen  of  the  plaintiff's  petition,  is 
substantially  that  the  defendant,  being  desir- 
ous of  forming  a  corporation,  induced  the  plain- 
tiff to  subscribe  for  a  share  of  stock  in  the  em- 
bryo corporation,  under  the  following  agree- 
ment: That  if  the  plaintiff  would  subscribe  for 
said  share  of  stocky  he  (the  defendant)  "would 
personally  pledge  himself  and  guarantee  to  this 
plaintiff  that  h^  would  not  have  to  pay  for  or 
keep  said  ^tock,  as  he  would  take  and  pay  for 
the  same  himself,  if  petitioner  did  not  want  it 
and  the  defendant  could  not  find  a  purchaser  for 
it";  that  "with  this  assurance  and  guaranty, 
made  by  said  defendant  in  parol  [italics  ours], 
he  being  directly  and  personally  interested  in 
the  promotion  of  said  Farmers'  Warehouse 
Company,  and  being  financially  interested  in  the 
same,  petitioner,  relying  solely  upon  said  prom- 
ise of  defendant  to  pay  and  take  said  one  share 
of  stock  himself,  or  to  secure  some  one  else  to 
do  so,  subscribed  for  the  same  in  order  to  enable 
the  said  J.  L.  Sweat  (the  defendant)  to  save 
himself  from  the  embarrassment  of  having 
pledged  one  share  of  stock  for  this  petitioner. 
Petitioner  avers  that  he  did  not  want  said  stock, 
and  would  not  have  subscribed  for  the  same, 
had  not  defendant  made  the  promise  and  state- 
ments alleged,  and  that  it  was  solely  on  ac- 
count of  said  promises  and  assurances  of  de- 
fendant that  ne  subscribed  for  the  same." 
Heldt  that  the  petition  was  subject  to  demur- 
rer, on  the  ground  that  the  contract  rested  in 
parol ;  and  the  court,  therefore  did  not  err  in 
dismissing  the  suit  on  demurrer.  See  Civ.  Code 
1910,  §  3222:  Hisrhtower  v.  Ansley,  126  Ga. 
8,  54  S.  E.  939,  7  Ann.  Cas.  927;  Morse  v. 
Douglass,  112  App.  Div.  798,  99  N.  Y.  Supp. 
392;  Cook  on  (Sorporations  (7th  Ed.)  §  339; 
Weatherly  v.  Cotter,  142  Ga.  457,  83  S.  E.  104. 

Error  from  City  Court  of  Waycross;  J.  O. 
McDonald,  Judge. 

Suit  by  H.  C.  Seaman  jij^nlnst  J.  L.  Sweat. 
Suit  dismissed  on  demurrer  to  petition,  and 
plaintiff  brings  error.    Affirmed. 

Parker  &  Parker,  of  Waycross,  for  plain- 
tiff in  error.  Wilson  &  Bennett,  of  Way- 
cross,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed, 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  42) 

RASKIN  ▼.  STATE.    (No.  9352.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  1918.) 

(Syllabus  by  the  Court,) 

Sufficiency  of  Evidencej— Unlawfui,  Pos- 
session OF  Liquor. 
The  evidence  is  sufficient  to  authorize  the 
conviction  under  the  accusation  in  this  case, 
which  charges  that  the  accused  "did  unlawfully 
have,  control,  and  possess  certain  spirituous  liq- 
uors." No  error  of  law  is  complained  of,  and 
the  judgment  must  be  affirmed. 

Error  from  City  Court  of  Savannah ;  John 
Hourke,  Jr.,   Judge. 


R.  Raskin  was  convicted  of  having  unlaw- 
ful possession  of  liquor,  and  he  brings  error. 
Affirmed. 

Robt  L.  Colding,  of  Savannah,  for  plain- 
tiff in  error.  Walter  C.  Hartridge,  Sol.  Gen., 
of  Savannah,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  (3a.  App.  53) 
SIKES  V.  EDWARDS.     (No.  9114.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  14,  1918.) 

(Syllabus  by  the  Court,) 

Certiorari  ®=»27— Evidence— -Deniai^ 

Upon  the  trial  of  a  case  of  forcible  entry 
and  detainer,  the  only  issue  is  the  possession 
and  the  force.  The  question  as  to  the  title  of 
the  parties  should  not  be  considered.  Civ.  Code 
191(),  §  5398.  The  issue  having  been  properly 
submitted  to  a  jury,  and  there  being  evidence  to 
authorize  the  verdict  rendered,  it  was  not  error 
for  the  judge  of  the  superior  court,  upon  tlie  pe- 
tition for  certiorari  and  the  answer  thereto,  to 
overrule  the  certiorari 

Error  from  Superior  Court,  Bryan  Coun- 
ty;   W.  W.  Sheppard,  Judge. 

Action  between  Frank  Sikes^  and  J.  Q.  Ed- 
wards. Judgment  for  the  latter,  certiorari 
overruled,  and  the  former  brings  error.  Af- 
firmed. 

J.  H.  Smith,  of  Savannah,  for  plaintiff  In 
error.  R.  F.  C.  Smith,  of  Eden,  and  W.  F. 
Slater,  of  Eldora,  for  defendant  in  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(22  Oa.  App.  5S) 

JONES   V.  ADVANCE-RUIVILEY  THRASH- 
ER CO.    (No.  9422.) 

(Court  of  Appeals  of  Georgia.  Division  No.  1. 

March  14,  1918.) 

(Syllabus  by  the  Court,) 

1.  Bona  Fide  Holder  of  Note  —  Statutort 
Presumption. 

The  holder  of  a  note  is  presumed  to  be 
such  bona  fide  and  for  value.  Civ.  Code  1910, 
§  4288. 

2.  Action  on  Note— Directed  Verdict. 

There  is  nothing  in  the  record  to  rebut  the 
legal  presumption  above  referred  to,  and  under 
the  testimony  adduced  the  court  properly  di- 
rected a  verdict  in  favor  of  the  plaintiff.  See, 
in  this  connection,  Edwards,  etc.,  Co.  v.  Vidalia 
Grocery  Co.,  144  Ga.  514,  87  S.  E.  675,  L.  R 
A.  1916D,  624. 

Error  from  Superior  Court,  Murray  Coun- 
ty ;  M.  C.  Tarver,  Judge. 

Action  by  the  Advance-Rumley  Thrasher 
Company  against  W.  H.  Jones.  Judgment  for 
plaintiff  upon  a  directed  verdict,  and  defend- 
ant brings  error.     Affirmed. 
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H.  H.  Anderson,  of  Chatswortli,  and  Mad- 
dox,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  King  &  Starr,  of  Gbats- 
worth,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Qa.  App.  48) 

STATE  MUTUAL  LIFE  INS.  CO.  et  aL  v. 
HAYNES.     (No.  8967.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  14,  1918.) 

(Syllabus   hy  the   Court,) 

Sufficiency  op  Evidence  —  Conteollinq 
Case. 
Upon  the  agreed  statement  of  facts  as  sub- 
mitted to  the  judge,  who  by  agreement  heard  the 
case  without  the  assistance  of  a  jury,  the  judg- 
ment in  favor  of  the  plaintiff  was  authorized  by 
the  evidence.  The  issues  in  this  case  are  con- 
trolled adversely  to  the  contentions  of  the  plain- 
tiff in  error  by  the  decision  of  this  court  in 
State  Mutual  Life  Ins.  Co.  y.  Forest,  19  6a. 
App.  296,  91  S.  E.  423. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  L.  H.  Haynes  against  the  State 
Mutual  Life  Insurance  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Alex  C.  King,  of  Atlanta,  and  Maddox  & 
Doyal,  of  Rome,  for  plaintiffs  in  error.  Par- 
ker &  Parker,  of  Waycross,  and  Little,  Pow- 
ell, Smith  &  Goldstein,  of  Atlanta,  for  de- 
fendant in  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J„  concur. 


(21  Ga.  App.  808) 

MERIDIAN  LIFE  INS.  CO.  v.  LATHEM. 

(No.  8937.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  1918.) 

(Syllabus  by  the  Court.) 

Appeal  and  Erbob  $=:»1213— Rbman]>— Law 
OF  Case— Dismissal. 
When  this  case  was  hefore  the  Supreme 
Court  on  exception  to  the  direction  of  a  verdict 
for  the  defendant  (144  Ga.  227,  86  S.  E.  1094), 
that  court  reversed  the  judgment  of  the  court 
below  and  held  that  "it  was  a  question  at  issue 
as  to  whether  the  defendant,  the  insured,  or  his 
son,  the  agent,  accepted  the  policy  knowing 
that  the  premium  had  been  paid.  If  either  the 
defendant  or  bis  agent,  the  son,  accepted  it, 
the  defendant  is  bound  for  the  amount  of  the 

Eremium."  The  judgment  of  the  Supreme  Court 
aving  in  effect  held  that  the  plaintiff  was  en- 
titled to  have  his  case  submitted  to  a  jury,  it 
was  error  to  dismiss  his  petition,  upon  oral 
motion,  for  legal  insufficiency. 

Error  from  Superior  Court,  Cherokee 
County;   J.  B.  Jones,  Judge. 

Action  by  the  Meridian  Life  Insurance 
Company,  for  the  use  of  J.  W.  Ford,  against 
W,  A.  La  them.  From  a  judgment  dismissing 
the  petition,  plaintiff  brings  error.    Reversed. 


E.  W.  Coleman,  of  Canton,  for  plaintiff  in 
error.  W.  D.  Mills,  of  Canton,  and  Geo.  D. 
Anderson,  of  Marietta,  for  defendant  in  er- 
ror. 

LUKE,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  28) 

NEWSOME  V.  TRAVELERS'  INS.  CO.  OF 

HARTFORD.    (No.  8244.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  1918.) 

(SyUabus  by  the  Court.) 

Insurance  ^=>646(6)— Accident  Insubancb— 
Causb  of  Death— Presumption. 
Where  an  insurance  policy  covers  "bodily 
injuries  effected  through  external,  violent,  and 
accidental  means,'*  but  stipulates  that  it  does 
not  cover  injuries  "intentionally  inflicted  upon 
the  insured  by  any  other  person,"  and  where 
the  petition  in  a  suit  on  the  policy  alleges  that 
the  insured  was  killed  by  another  person,  but 
states  facts  in  connection  therewith  which  show 
an  accidental  death  within  the  meaning  of  the 
policy,  and  where  upon  the  trial  (the  defendant 
in  its  answer  having  admitted  the  payment  of 
the  premiums  due  upon  the  policy,  and  that 
the  plaintiff  had  given  the  required  notice  of  the 
death  of  the  insured)  the  plaintiff  proves  that 
the  death  of  the  insured  resulted  from  an  exter- 
nal and  violent  wound,  but  further  proves  mere- 
ly that  the  wound  was  inflicted  by  a  third  per- 
son, no  presumption  arises  that  the  wounding 
occurred  under  the  circumstances  stated  in  the 
petition;  and,  in  order,  to  make  a  prima  facie 
case  warranting  a  recovery,  the  proof  must  show 
that  it  did  so  occur. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  J,  D.  Newsome  against  the 
Travelers*  Insurance  Company.  A  Judgment 
of  the  Court  of  Appeals  (19  Ga.  App.  264,  91 
S.  E,  441),  reversing  a  judgment  for  defend- 
ant on -a  motion  for  nonsuit  was  reversed  and 
remanded  by  the  Supreme  Court  (147  Ga. 
— ,  95  S.  E.  4),  and  In  accordance  with  the  deci- 
sion, the  former  judgment  of  Court  of  Ap- 
peals is  vacated  and  judgment  of  lower  court, 
awarding  a  nonsuit,  affirmed. 

J.  F.  Golightly  and  Gus  Russell,  both  of 
Atlanta,  and  J.  C.  Newsome,  of  Gibson,  for 
plaintiff  in  error.  Smith,  Hammond  &  Smith, 
of  Atlanta,  for  defendant  in  error. 

BROYLES,  P.  J.  This  was  a  suit  upon 
a  policy  of  insurance  which  covered  the 
death  of  the  insured.  The  policy  covered 
"bodily  Injuries  effected  through  external, 
violent,  and  accidental  means,"  but  stipu- 
lated that  it  did  not  cover  injuries  "inten- 
tionally inflicted  upon  the  insured  by  any 
other  person."  The  petition  alleged  that  the 
insured  was  accidentally  killed  by  being 
stabbed  by  an  unknown  negro,  who  did  not 
know  the  insured  and  was  unknown  to  him ; 
that  there  had  been  no  difficulty  between  the 
insured  and  the  negro,  and  no  provocation  had 
been  given  by  the  insured;    that  the  negro 
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did  not  intend  to  kill  any  one,  but  did  intend 
to  wound  another  person,  and,  mistaking  the 
insured  for  such  other  person,  ran  upon  and 
stabbed  him  while  he  ^as  walking  the 
streets;  and  that  the  assault  upon  the  in- 
sured was  a  pure  accident.  The  Supreme 
Court  held  that  this  petition  set  forth  a  cause 
of  action,  and  reversed  the  Judgment  of  the 
trial  court,  which  dismissed  it  on  general  de- 
murrer. Newsome  v.  Travelers*  Insurance 
Co.,  143  Ga.  7S5,  85  S.  B.  1035.  Subsequently, 
upon  the  trial  of  the  case  (the  defendant  in 
its  answer  having  admitted  payment  of  the 
premiums  on  the  policy,  and  that  the  plain- 
tiff had  given  the  required  notice  of  the  death 
of  the  insured),  the  plaintiff,  who  was  the 
beneficiary  in  the  policy  sued  upon,  introduc- 
ed proof  showing  that  the  death  of  the  insured 
resulted  from  an  external  and  violent  wound 
in  the  chest,  which  some  of  the  witnesses  de- 
scribed as  being  a  "stab  wound.*'  The  plain- 
tiff introduced  also  a  letter  written  by  her 
to  the  insurer,  in  which  she  notified  it  that 
the  insured  died  "from  being  stabbed  by  a  ne- 
gro on  the  streets.**  No  evidence  relating  to 
the  circumstances  under  which  the  wound 
was  inflicted  was  offered.  Upon  the  conclu- 
sion of  the  plaintiff*s  evidence,  the  court, 
upon  motion  of  the  defendant,  granted  a  non- 
suit; and  this  court  reversed  that  judgment 
and  held,  in  substance,  that,  jinder  the  facts 
of  the  case,  the  plaintiff  having  proved  that 
the  death  of  the  Insured  was  caused  by  exter- 
nal and  violent  means,  there  was  a  presump- 
tion of  law  that  it  was  also  accidental,  and 
a  further  presumption  that  the  accident  oc- 
curred under  the  particular  circumstances  set 
forth  in  the  plaintlfl^s  petition,  and  therefore 
that  it  was  not  necessary  to  prove  that  it  did 
so  occur.  For  the  reasoning  upon  which  this 
ruling  was  based  see  the  opinion  in  19  Ga. 
App.  264,  91  S.  E.  441.  Thereupon  the  defend- 
ant in  error  applied  to  the  Supreme  Court  for 
and  obtained  a  writ  of  certiorari  to  review 
the  Judgment  of  this  court.  On  February  12, 
1918,  the  Supreme  Court  handed  down  its  de- 
cision, reversing  the  Judgment  of  this  court 
and  remanding  the  case  to  this  court  for  fur- 
ther proceedings  not  inconsistent  with  the  de- 
cision of  that  court  See  147  Ga.  — ,  95 
S.  B.  4. 

In  accordance  with  that  decision  it  is  now 
held  by  this  court  that,  under  the  facts  of 
the  case,  there  was  no  presumption  that  the 
fatal  wounding  of  the  insured  occurred  under 
the  circumstances  as  set  forth  in  the  petition, 
and,  the  plaintiff  having  failed  to  prove  those 
averments  of  her  petition,  a  recovery  was 
not  warranted,  and  the  court  did  not  err  in 
awarding  a  nonsuit.  The  contrary  ruling  in 
this  case  in  19  Ga.  App.  264,  91  S.  E.  441» 
is  necessarily  overruled;  and,  as  the  former 
Judgment  reversed  by  this  court  was  based 
solely  upon  the  alleged  error  of  the  trial 
court  in  awarding  a  nonsuit  (the  other  as- 
signments of  error  being  passed  upon  and  ad- 


Judged  to  be  without  merit),  that  judgment  is 
withdrawn  and  vacated,  and  the  Judgment  of 
the  lower  court  1b  afiOrmed. 

BLOODWORTH  and  HARWEIiL,  JJ.,  con- 
cur. 

(22  Ga.  App.  92) 

GASKINS  V.  GRAY.     (No.  9077.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

March  15,  1918.) 

(Syllabus  by  the  Court.) 

Appeal  and  Erbob  ^==>1(X)1(1)*Qx7X8Tioiv  of 
Fact— Vebdict— Re  V  lEW. 
PredicatiDg  his  suit  upon  the  law  of  con- 
tribution (Civil  Code  1910,  §  3561)  and  determi- 
nation of  suretyship  after  judgment  (CHvll  Code 
1910,  §  3557),  the  plaintiff  gave  the  requisite 
statutory  notice,  and  proceeded  to  have  a  deter- 
mination of  the  issue  raised  by  his  petition  and 
the  defendant's  answer,  as  to  whether  or  not 
his  legal  status  towards  the  defendant  was  one 
of  cosurety  or  principal;  and  the  jury  having 
decided  this  issue  in  favor  of  the  plaintiff,  it 
does  not  rest  within  the  power  of  this  court  to 
set  aside  arbitrarily  a  verdict  supported  by  some 
evidence,  even  if  it  appeared  to  us,  as  contended 
by  the  plaintiff  in  error  that  the  "preponder- 
ance" of  the  testimony  was  against  the  verdict 
It  was  for  the  jury  alone  to  determine  in  whose 
favor  the  evidence  preponderated,  and  it  is 
enough  if  their  verdict  be  supported  by  aome 
evidence. 

Error  from  City  Court  of  Nashville ;  C  A. 
C;3iri8tian,  Judge. 

Action  by  R  Gray  against  Im  B.  Gasklns. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AflBrmed. 

J.  D.  Lovett,  of  Nashville,  for  plaintiff  in 
error.  W.  D.  Buie,  of  NashvUle,  for  defend- 
ant in  error. 

WADB,  O.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  J  J.,  concur. 


(22  Qa.  App.  93) 
NATIONS  V.  HALXi.     (No.  9208.) 
(CJourt  of  Appeals  of  Georgia,  Division  Now  1. 

March  15,  1918.) 

(Syllabus  by  the  Court,) 

Justices  of  the  Peace  ^=»205(4)  —  Untra- 
VERSED  Answer— Dismissal 
The  petition  for  certiorari  alleged  facta 
which,  perhaps,  raised  meritoriously  the  ques- 
tion as  to  the  jurisdiction  of  the  court  over  the 
parties  litigant;  but  from  the  answer  of  the 
justice  of  the  peace  it  appears  that  the  case 
was  tried  by  him  under  an  agreement,  the  an- 
swer being  as  follows:  "Replymg  specifically  to 
the  allegations  in  said  petition,  respondent  says 
the  said  case  was  doclteted  bv  Squire  Q.  D. 
Bandy.  At  the  May  term,  1917,  the  case  was 
turned  over  to  this  respondent  by  agreement  of 
all  parties  to  be  tried  by  him,  and  respondent 
had  nothing  to  do  with  the  case  before  said 
May  term,"  etc.  The  answer  was  untraversed. 
Upon  the  petition  for  certiorari  and  the  answer, 
the  judge  of  the  sui)erior  court  did  not  err  in 
overruling  and  dismissing  the  certiorari. 

Error  from  Superior  Court,  Grordon  Ooun- 
ty;   M.  0.  Tarver,  Judge. 
Action  between  W.  T.  Nations  and  W.  J. 
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HalL  Judgment  for  the  latter,  petition  for 
certiorari  overruled,  and  the  former  brings 
error.     Affirmed. 

G.  A.  Coffee,  of  Calhoun,  for  plaintiff  in 
error. 

liUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  J£}NKINS,  J.,  concur. 

(22  Ga.  App.  68) 

YOUNG  et  aL  ▼.  FIRST  NAT.  BANK  OP 

COVINGTON.     (No.  9175.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  14,  1918.) 

(SyUahua  by  the  Court.) 

1.  Banks  and  Banking  «=»270(1,   7)— Na- 
tion ai«    Banks  —  Usury  —  Dischabge    or 

SUBETT. 

"State  statutes  relating  to  usury,  and  pre- 
scribing penalties  for  the  charging,  reserving, 
or  taking  of  usury,  have  no  application  to  ne^ 
gotiable  instruments  held  by  national  banks. 
The  nenalty  fixed  by  Rev.  St.  U.  S.  §  5198  (U. 
S.  Comp.  St.  1901,  p.  3493),  against  national 
banks,  for  'the  taking,  receiving,  reserving,  or 
charging'  of  usury,  and  the  remedy  given  by  the 
act  of  Congress  against  national  banks  for  tak- 
ing usurious  interest,  are  exclusive."  The  fore- 
going rule  "is  applicable  in  all  cases  where  a  ne- 
gotiable instrument  infected  with  usury  is  made 
fayable  to  such  a  bank  originally,  or  where  it 
as  been  discounted  by  such  a  bank  and  the  bank, 
as  holder,  is  endeavoring  to  collect  the  face 
thereof  with  knowledge  of  the  usurious  inter- 
est." "A  surety  or  guarantor  of  a  debt  to  a  na- 
tional bank  is  not  discharged  from  liability  on 
the  note  because  the  bank  charged  or  received 
usury."  Keese  v.  Colquitt  National  Bank,  12 
Ga.  App.  472,  77  S.  B.  320  (1,  2,  and  3),  and 
citations. 

2.  Banks  and  Banking  ^=»270(4)— Renew- 
al Note— UsuBY.       / 

Where  a  note  on  which  usury  has  been 
charged  by  a  national  bank  is  renewed,  the 
bank  can,  in  an  action  on  the  renewal  note, 
recover  only  the  amount  of  the  original  loan, 
even  though  no  more  than  the  legal  interest  was 
charged  on  the  renewal.  See  notes  Citizens' 
National  Bank  of  Danville  v.  Gentry,  56  L.  R. 
A.  673  et  seq.,  on  page  683,  and  citations; 
Brown  v.  Marion  Nat.  Bank.  169  U.  S.  416,  18 
Sup.  Ct.  390,  42  L,  Ed.  801;  21  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  393  (c). 

3.  Limitation   of  Actions  ^=»35(1),   59(2)— 
National  Banking  Act. 

The  statutory  limitation  of  two  years  in 
the  National  Banking  Act  (Act  Cong.  June  3, 
1864,  c  106,  13  Stat  99),  applies  only  to  a 
suit  to  recover  the  penalty  of  double  the  in- 
terest received  or  paid,  and  not  to  the  defense 
of  usury  to  defeat  the  recovery  of  interest,  and 
begins  to  run  from  the  time  of  payment  of  the 
usurious  interest  McCarthy  v.  B^rst  Nat 
Bank,  223  U.  S.  493,  32  Sup.  Ct  240,  66  L. 
Kd.  523;  21  Am.  &  Eng.  Ency.  Law  (2d  Bd.) 
8d3  (d) ;   notes,  66  U  R.  A.  686. 

4.  Banks  and  Banking  ^==>270(7)— Nation- 
al Banks— Illegal  Interest— Set-Off. 

Where  illegal  interest  has  been  actually  paid 
to  a  national  bank,  the  amount  so  paid  cannot 
be  applied  by  way  of  set-off  or  payment  in  an 
action  by  the  bank,  as  the  only  remedy  in  such 
case  is  that  of  an  action  of  debt  under  the  Na- 
tional Bankine  Act  to  recover  twice  the  amount 
of  interest  paid.  Barnet  v.  Muncie  Nat  Bank, 
98  U.  S.  565,  25  L.  Ed.  212;  Citizens'  Na- 
tional Bank  v.  Froman*s  Assignee,  111  Ky.  206, 


63  S.  W.  454,  767.  56  L.  B.  A.  687 ;  BoUes 
on  National  Banking  Act,  p.  223,  §§  2  and  3 ; 
21  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  304. 

6.  Banks  and  Banking  ^=»270(7,  8)— Na- 
tional Banks  —  Interest  —  Set -Off  —  Ap- 
plication TO  Pbincipal. 

Although  payments  made  directly  as  inter- 
est will  be  so  regarded,  and  cannot  be  made 
use  of  as  a  set-off  or  counterclaim  under  Kev. 
St.  U.  S.  I  6198  (U.  S.  Comp.  St.  1916.  §  9759), 
yet  where  a  payment  is  made  generally,  with- 
out any^  direction  as  to  the  application,  it  will 
ordinarily  be  applied  on  the  principal,  instead 
of  on  the  interest,  all  right  to  which  was  for- 
feited un^er  such  section  by  the  agreement  for 
usury.  Bank  of  Cadiz  v.  Slemmons,  34  Ohio 
St.  142,  32  Am.  Kep.  364;  note  to  56  L.  B. 
A.  685,  701;  21  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  390  (e). 
a  Banks    and    Banking    <s=»2t0(2)  —  Note 

Payable  to  National  Bank— Stipulation 

for  ArroRNEY^s  I^'ees. 
A  stipulation  for  the  recovery  of  10  per 
cent,  as  attorucy's  fees,  in  a  note  payable  to  a 
national  bank,  is  not  usurious  and  unenforcea- 
ble, but  may  be  enforced  when  the  provisions 
of  the  law  as  to  notice  are  CQmplied  with. 

7.  Banks  and  Banking  ^=>270(11)— Usuby 
^=>16  —  Evasion  of  Law  — Question  fob 
Jury, 

The  courts  will  countenance  no  device  or 
contrivance  to  evade  the  usury  laws,  but  will 
always  look  to  the  actual  nature  of  the  trans- 
action, and  not  to  the  form  which  the  parties 
may  have  given  to  it.  Where  it  is  uncertain 
from  the  evidence  whether,  in  a  transaction  by 
a  national  bank  with  the  makers  of  a  note  due 
the  bank,  the  debt  was  actually  paid  by  a  loan 
negotiated  with  an  individual  director  of  the 
bank;  or  whether  it  was  in  fact  a  renewal  by 
the  bank  and  an  attempt  to  evade  the  usury 
laws  by  the  ostensible  substitution  of  a  new 
creditor  and  a  transfer  of  the  new  note  to  the 
bank,  the  issue  should  be  submitted  to  the  jury, 
under  appropriate  instructions  from  the  court. 
The  court  erred,  under  the  facts  of  this  case, 
in  directing  a  verdict 

Error  from  Superior  Court,  Newton 
County;    C.  W.  Smith,  Judge. 

Suit  by  the  First  National  Bank  of  Cov- 
ington against  Edward  Young  and  others. 
Judgment  for  plaintiff  upon  a  directed  ver- 
dict, motion  for  new  trial  overruled,  and  de- 
fendants bring  error.    Reversed. 

The  First  National  Bank  of  Covington 
brought  suit  against  Young  and  Weldon  on 
a  promissory  note  dated  January  12,  1915, 
payable  to  C.  R.  Rogers  or  order,  for  the 
principal  sum  of  $1,091.42,  and  bearing  in- 
terest after  maturity  at  8  per  cent  per  an- 
num, and  also  providing  for  10  per  cent,  at- 
torney's fees  in  case  of  suit  thereon.  The 
note  was  payable  January  1,  1916,  and  was 
transferred  to  the  First  National  Bank  by 
C.  R.  Rogers.  The  petition  alleged  the  giv- 
ing of  the  10  days*  notice  as  required  by 
law,  and  asked  for  the  recovery  of  10  per 
cent  attorney's  fees.  The  petition  further 
alleged  that  Young  gave  to  Rogers  a  deed  to 
certain  land  to  secure  the  loan,  and  prayed 
for  a  special  Judgment  against  the  land.  The 
defendants  filed  pleas  in  which  they  admit- 
ted the  execution  of  the  note,  but  denied  that 
they  were  indebted  in  the  amount  alleged. 
Weldon  alleged  that  he  signed  the  note  as 
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indorser  only,  and  denied  that  he  was  hidcbt- 
ed  to  the  bank,  because,  he  alleged,  the  note 
contained  usury.  He  dahued,  further,  that 
the  bank  was  not  a  bona  fide  holder  of  the 
note,  that  as  a  matter  of  fact  Rogers  was 
never  a  party  to  this  transaction,  and  that 
ho  and  Young  never  owed  Rogers  any  amount 
whatever;  that  the  bank,  by  Its  cashier, 
knowing  It  had  charged  usury  in  the  previ- 
ous note,  renewed  from  time  to  time  by  the 
defendants,  for  the  purpose  of  evading  the 
legal  effect  of  this,  inserted  the  name  of  C. 
R.  Rogers  as  payee  of  the  note,  C  R.  Rogers 
being  the  father  of  the  cashier  of  the  First 
National  Bank  and  also  one  of  its  directors. 
Young  admitted  that  he  had  signed  the  note 
sued  on,  but  denied  that  he  was  indebted  in 
the  amount  alleged.  He  alleged  that  the 
note  was  a  renewal  of  a  debt  made  origi- 
nally on  January  3,  1912,  and  renewed  each 
year  up  to  and  including  1915,  and  that  the 
original  debt  was  $800;  that  in  the  original 
note,  as  well  as  in  the  renewals,  he  was 
charged  11  and  12  per  cent,  interest;  and 
that  the  note  sued  on  was  a  renewal  of  those 
notes  and  represented  the  original  debt  of 
$800,  with  the  usurious  interest  contained  in 
the  old  notes.  He  alleged  that,  while  the 
note  appears  to  have  been  given  to  C.  R. 
Rogers,  the  latter  was  never  known  in  the 
'  transaction ;  that  he  had  never  spoken  to  C. 
R.  Rogers  relative  to  this  matter;  that  he 
could  neither  read  nor  write,  and  that  the 
name  of  C.  R.  Rogers  was  never  mentioned 
to  him;  that  this  was  not  a  debt  owing  to 
O.  R.  Rogers;  that  the  bank,  well  knowing 
the  usurious  character  of  its  transaction 
with  the  defendant,  inserted  the  name  of  C. 
R.  Rogers  in  the  note  In  order  to  avoid  the 
effect  of  the  Illegal  rate  of  interest  previ- 
ously charged;  that  C.  R.  Rogers  was  the 
father  of  the  cashier  of  the  bank,  and  was 
also  one  of  the  bank's  directors ;  that  C.  R. 
Rogers  never  bought  the  note  of  which  the 
note  sued  on  Is  a  renewal ;  that,  if  any 
checks  passed,  it  was  not  a  bona  fide  trans- 
action, but  merely  an  attempt  to  avoid  the 
effect  of  the  usury  charged.  The  defendants 
further  alleged  that  they  had  made  certain 
payments  on  this  note,  which  were  not  cred- 
ited, and  also  that  they  should  have  credit 
for  certain  payments  made  on  the  old  notes, 
of  which  they  claim  this  was  a  renewal, 
which  should  also  5e  deducted  from  the  prin- 
cipal of  the  debt.  They  further  insist  that 
they  were  not  liable  for  attorney's  fees; 
that  the  claim  for  such  fees  was  contrary  to 
the  National  Banking  Act. 

Alter  the  introduction  of  evidence  the 
court  directed  a  verdict  against  Young  as 
principal  and  Wei  don  as  surety,  for  the  prin- 
cipal sum  of  $1,004.97,  and  for  the  sum  of 
$50.29,  interest  to  date  of  judgment,  and  for 
$105.51  as  attorney's  fees,  and  costs,  and  es- 
tablishing a  special  lien  against  the  land  de- 
scribed. Defendants  made  a  motion  for  a 
new  trial,  based  upon  the  general  grounds, 
and  further  alleging  that  at  the  conclusion 


f  of  the  evidence  defendants  moved  the  court 
to  direct  a  verdict  in  favor  of  the  plaintiff 
against  defendants  for  the  principal  sum  of 
$500  only,  less  the  amount  of  credits  shown 
upon  the  note  sued  on,  and  that  the  court 
refused  to  do  this,  but  directed  a  verdict  and 
judgment  for  the  full  amount  sued  for,  and 
interest,  and  10  per  cent,  attorney's  fees,  and 
that  this  was  error,  for  the  following  rea- 
sons; that  the  evidence,  they  contend,  showed 
without  contradiction  that  the  note  sued  on 
was  a  renewal  note  given  originally  for  a 
loan  of  $800,  and  that  the  old  notes  contained 
usury,  and  that  this  was  renewed  in  January, 
1915,  by  giving  the  note  sued  upon  to  C.  R. 
Rogers,  one  of  the  directors  of  the  said  bank, 
who  took  the  note  with  full  knowledge  of  the 
usury  charged  therein,  and  that,  if  tl^e  bank 
ever  purchased  it  from  C.  R.  Rogers,  the 
bank  did  so  with  full  knowledge  of  the  usury 
with  which  it  was  infected ;  further,  that  the 
court  erred  in  rendering  judgment  for  attor- 
ney's fees,  since,  as  movant  claims,  such  at- 
torney's fees  are  usurious,  and  the  agree- 
ment to  pay  attorney's  fees  is  void  where 
such  a  debt  is  held  by  a  national  bank.  It  be- 
ing beyond  the  charter  power  of  a  national 
bank  so  to  contract  for  the  payment  of  at- 
torney's fees ;  further,  because  the  court  err- 
ed in  refusing  to  credit  upon  the  principal  of 
said  debt  all  payments  made  by  the  defend- 
ants, and  because  the  court  erred  in  holding 
that  the  taint  of  usury  in  the  original  note 
and  in  the  renewals  did  not  attach  to  the 
note  sued  on,  but  was  purged  by  the  renewal 
of  the  last  note  and  the  giving  of  the  note  to 
one  of  the  directors  of  the  bank;  and,  fur- 
ther, because  a  national  bank  cannot  col- 
lect any  interest  whatever  upon  a  debt  ^?«rhen 
the  bank  has  charged  or  contracted  to  re- 
ceive usurious  rates  of  interest,  but  all  pay- 
ments made  upon  a  usurious  debt  must  be 
applied  to  the  discharge  of  the  principal, 
whether  the  debt  be  made  payable  to  ihe 
bank  itself  or  be  based  upon  a  note  discount- 
ed to  the  bank.  The  court  overniled  the  mo- 
tion for  a  new  trial,  and  the  movants  ex- 
cepted. 

R.  W.  Milner,  of  Covington,  for  plaintiffs 
in  error.  King  &  Johnson,  of  Covington,  for 
defendant  in  error. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  [1,8]  1.  It  is  insisted  in  the  flrst 
place  that  the  bank,  being  a  national  bank, 
had  no  right  to  recover  attorney's  fees;  that 
such  recovery  would  be  usurious  and  beyond 
its  charter  powers  as  conferred  by  the  Na- 
tional Banking  Act.  There  is  nothing  in  the 
National  Banking  Act  that  prevents  the  re- 
covery of  attorney's  fees  by  a  national  bank, 
unless  they  are  held  to  be  usury.  In  Geor- 
gia, by  statute,  such  recovery  is  permitted, 
provided  the  required  notice  is  i^ven,  and 
no  exception  is  made  in  the  case  of  national 
banks.  Section  4252,  Civil  Code  (1910).  In 
National  Bank  of  Athens  v.  Danforth  et  al., 
80  Ga.  55,  7  S.  E,  546  (8),  it  was  said: 
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*'A  contract  to  pay  attorney's  fees  for  col- 
lecting, in  addition  to  principal  and  interest,  is 
not,  on  its  face,  usurious;  nor  does  it  become 
usurious  by  reducing  the  debt  to  judgment  and 
including  in  the  judgment  10  per  cent,  for  attor- 
ney's fees." 

See,  also,  Merck  v.  American  Freehold,  etc., 
Mfg.  Co.,  79  Ga.  213,  7  S.  E.  265. 

In  Fowler  et  al.  v.  Equitable  Trust  Co., 

141  U.  S.  411,  12  Sup.  Ct.  8,  35  L.  Ed.  794,  it 

was  said: 

"In  Illinois  a  provision  in  a  trust  deed  pro- 
viding for  the  payment  by  the  borrower,  in  ad- 
dition to  ordinary  costs,  of  a  reasonable  solic- 
itor's fee,  not  exceeding  5  per  cent.,  in  the  event 
of  a  suit  to  foreclose,  does  not,  oi  itself,  make 
the  contract  usurious ;  nor  is  such  contract  void 
as  against  public  policy." 

Mr.    Justice    Harlan,    in    discussing    this 

question  of  attorney's  fees,  said: 

**The  loan  was  not,  therefore,  infected  with 
Qsuiy,  unless  the  provision  in  the  trust  deed 
providing  for  the  payment  by  the  borrower,  in 
addition  to  ordinary  costs,  of  a  reasonable 
solicitor's  fee,  not  exceeding  5  per  cent,  for  col- 
lection, in  the  event  of  a  suit  to  foreclose.  But 
it  is  the  law  of  Illinois  that  a  provision  of  that 
character  does  not,  of  itself,  make  the  contract 
usurious." 

The  recovery  of  attorney's  fees  was  upheld 
by  the  Supreme  Court  of  the  United  States 
In  that  case.  The  court  did  not  ^rr  in  hold- 
ing in  the  instant  case  that  a  national  bank 
may  recover  attorney's  fees  when  suing  on 
a  note  which  provides  for  such  recovery. 

[2]  2.  The  headnotes  state  the  principles 
of  law  which  should  govern  this  case.  The 
diflSculty  lies  In  the  application  of  those  prin- 
ciples to  the  facts  of  the  case.  The  general 
rule  is  that  the  defense  of  usury  against  a 
bona  fide  holder  for  value,  without  notice  of 
the  usury,  of  a  negotiable  promissory  note, 
who  acquires  the  note  before  maturity,  is 
not  good  unless  the  contract  reserving  usury 
is  made'  void  by  the  taint  of  usury.  Neither 
the  statute  of  Georgia  nor  the  national  bank- 
ing act  makes  a  contract  tainted  with  usury 
void.  39  Cyc.  p.  1078.  See  the  discussion  of 
this  question  by  Mr.  Justice  Lamar  in  Weed 
▼.  Gainesville  Railroad  Co.,  119  Ga.  577-593, 
46  S.  B.  885.  But  the  Supreme  Court  of 
Georgia  holds  that  the  defense  of  usury  is 
good  even  against  a  bona  fide  holder  of  a 
negotiable  promissory  note  who  acquired  the 
note  before  its  maturity.  Atlanta  Savings 
Bank  v.  Spencer,  107  Ga.  629,  33  S.  B.  878 
(7).  However,  in  the  instant  case  this  ques- 
tion of  law  is  really  not  pertinent,  because 
the  bank  had  notice  of  the  usury  charged  or 
received.  It  is  not  disputed  that  the  original 
loan  was  $800,  and  that  the  bank  charged 
the  defendants  a  usurious  rate  of  interest 
on  the  old  notes.  Moreover,  this  transaction 
in  January,  1917,  which  resulted  in  the  sub- 
stitution of  C.  R.  Rogers  for  the  bank  and 
the  giving  of  this  note  to  him,  was  brought 
about  with  full  knowledge  on  the  part  of  the 
officers  of  the  bank,  to  wit,  its  president  and 
cashier.  The  cashier,  P.  J.  Rogers  (Phonzo 
Rogers),  is  the  son  of  C.  R.  Rogers,  and  it  is 
not  disputed  that  the  bank,  through  its  of- 


\  fleers,  had  full  knowledge  of  the  fact  that 
this  note  sued  on  was  given  in  renewal  of 
the  old  note  due  the  bank  reserving  usury. 
The  note  on  which  suit  is  brought  was  ac- 
quired by  the  bank  with  knowledge  of  the 
fact  that  the  consideration  of  the  note  was  a 
usurious  debt  due  the  bank. 

[3,  6]  3.  With  reference  to  the  application 
of  payments,  as  stated  in  headnote  5:  Under 
the  law  of  this  state,  payments  on  a  usurious 
debt,  when  not  otherwise  directed,  will  be  ap- 
plied according  to  section  3433  of  the  Civil 
Code  (1910)  of  Georgia— that  is,  first  to  the 
payment  of  lawful  interest,  and  then  to  the 
principal.  Ilaskins  v.  Bank  of  State  of 
Georgia,  100  Ga.  216,  27  S.  E.  985  (2);  At- 
lanta Savings  Bank  v.  Spencer,  107  Ga.  629, 
33  S.  E.  878  (6).  This  has  been  held  because 
In  this  state,  prior  to  the  act  approved  August 
18,  1916  (Laws,  p.  48),  the  taint  of  usury  did 
not  cause  a  forfeiture  of  the  entire  interest, 
but  only  the  excess  of  interest  above  8  per 
cent.;  hence  any  payment  on  a  note,  when 
not  otherwise  directed,  was,  as  the  law  then 
stood,  properly  applied  to  lawful  Interest 
first,  and  then  to  the  principal.  Under  the 
national  banking  act  however,  and  under  the 
law  of  Georgia  since  the  act  of  1916,  supra, 
the  entire  interest  is  forfeited  by  the  taint  of 
usury  in  the  contract ;  hence  there  will  be  no 
application  of  any  payment  to  interest,  but 
any  payment  which  is  made,  unless  it  is  es- 
pecially directed  by  agreement  of  the  parties 
to  the  payment  of  interest,  must  be  applied  to 
the  principal.  The  writer  mentions  this  to 
show  that  there  is  no  real  conflict  in  the  law 
of  this  state  and  the  law  in  reference  to 
national  banks  as  announced  in  the  fifth 
headnote.  Of  course,  if  by  understanding  or 
agreement  between  the  parties  a  payment  is 
applied  to  the  reduction  of  interest  on  a  note 
held  by  a  national  bank,  the  debtor  cannot 
plead  such  in  reduction  of  the  principal  when 
sued  thereon  by  the  bank,  but  his  remedy 
would  be  to  bring  a  separate  action  for  the 
penalty  in  two  years  after  the  payment  of 
the  Interest  is  made. 

[4]  4.  It  is  insisted  by  the  bank  that  when 
this  note  was  taken,  in  January,  1915,  paya- 
ble to  0.  R.  Rogers,  the  debt  due  the  bank 
was  actually  paid  by  these  defendants,  and 
that  they  cannot,  because  of  the  provisions 
of  the  national  banking  act  as  stated  In  the 
fourth  headnote,  plead,  as  against  the  note 
sued  on,  the  forfeiture  of  interest  because  of 
the  reservation  of  usury  in  the  original  notes 
payable  to  the  bank.  The  que^on  arises: 
Was  the  debt  that  was  due  the  bank  in  1915 
actually  paid  by  the  giving  of  the  note  to 
Rogers  and  the  substitution  of  the  new  credi- 
tor, C.  R.  Rogers,  a  director  of  the  bank,  or 
was  this  transaction  in  fact  only  a  renewal 
by  the  bank  of  the  debt  due  to  it,  and  was  the 
substitution  of  Rogers  as  creditor  an  effort 
on  the  part  of  the  bank,  through  its  officers, 
to  evade  the  charge  or  reservation  of  usury 
den6unced  by  the  national  banking  act?   The 
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statute  contemplates  an  actnal  payment  of 
the  usury.  First  National  Bank  of  Blakely  v. 
Davis,  135  Ga.  687,  70  S.  E.  246,  36  Lu  B.  A. 
(N.  S.)  134  (3).  Promissory  notes  are  not 
payment  until  themselves  paid.  Civil  Code 
(1910)  §  4314.  If  this  transaction  was  an 
actual  payment  of  the  bank*s  debt,  then  the 
defendants  cannot  plead,  against  the  notes 
sued  on,  the  forfeiture  of  all  interest  includ- 
ed therein,  because  of  the  usurious  rate  of  In- 
terest charged  or  reserved  in  the  old  notes. 
The  defendants  Insist,  however,  that  this 
was  simply  a  device  or  contrivance  on  the 
part  of  the  bank,  through  its  officers,  to  sub- 
stitute an  ostensible  creditor  in  order  to 
evade  the  usury  laws;  that  there  was  no  ac- 
tual payment  to  the  bank  in  January,  1915. 
They  claim  that  C.  B.  Bogers  was  never 
known  in  the  transaction;  that  they  applied 
to  the  president  of  the  bank  to  renew  the 
debt;  that  he  agreed  to  renew  it,  and  that 
they  did  renew  it  with  the  bank  by  giving 
this  note;  that  they  had  no  communication 
with  C.  B.  Bogers.  They  insist  that  the  real 
truth  of  the  transaction  is  that  C.  B.  Bogers 
did  not  lend  them  any  money,  but  that  the 
cashier  simply  made  the  note  payable  to  C. 
B.  Bogers,  and  it  was  immediately  turned 
over  to  the  bank,  and  that  it  was  a  renewal 
of  the  debt  to  the  bank,  and  that  this  made  a 
question  for  the  Jury  to  determine,  and  that 
the  court  erred  in  directing  a  verdict 
[7]  In  this  state: 

"No  contrivance  or  arrangement  between  the 
parties  to  any  such  unlawful  transaction,  or 
their  privies,  shall  have  the  effect  to  discharge 
such  forfeiture,  except  it  be  an  actual  and  full 

Sayment   of   the   amount   so   forfeited."     Civil 
lode  (1910)  f  3440. 

This  section  has  reference  to  preceding 
sections  touching  the  forfeiture  bf  excess  in- 
terest charged  or  taken  or  contracted  to  be 
reserved,  charged,  or  taken  under  the  laws 
of  Georgia: 

"If  from  a  consideration  of  the  whole  transac- 
tion it  becomes  apparent  that  there  exists  a 
corrupt  intent  to  violate  the  usury  laws,  the 
courts  win  permit  no  scheme  or  device  however 
ingenious,  to  hide  the  face  of  the  usury."  39 
Cyc.  918  (4),  and  citations. 

"Any  contrivance  to  evade  the  statutes 
against  usury  and  to  enable  the  lender  to  re- 
ceive more  than  the  legal  interest,  will  render 
the  transaction  usurious  though  legal  on  its  face, 
since  the  courts  will  always  look  to  the  actual 
nature  of  the  transaction  and  not  to  the  form 
which  the  parties  have  given  to  it."  29  Am. 
Eng.  Ency.  Law  (2d  Ed.)  461,  462. 

"Where  in  a  given  case  the  undisputed  evi- 
dence discloses  a  scheme  or  device  adopted  by  a 
lender  of  money,  from  which  it  is  pali)ably  ap- 
parent that  no  other  purpose  was  in  view  than 
an  attempt  to  obtain  more  than  the  lawful  in- 
terest on  the  money  loaned,  it  is  not  error  for 
the  judge  to  refuse  to  submit  to  the  jury  the 
question  as  to  whether  there  is  usury  in  the 
transaction.  If,  however,  there  be  doubt  as  to 
whether  the  transaction  is  a  cover  for  usury  or 
one  bona  fide  entered  into  in  the  ordinary  course 
of  business,  it  should  be  left  to  a  jury  to  deter- 
mine from  all  the  facts  and  circumstances  of 
the  case  whether  it  was  a  legitimate  transaction 
or  a  mere  device  to  evade  the  laws  against  usu- 
ry.*'   Atlanta  Savings  Bank  v.  Spencer,  107  Ga. 


f630,  83  S.  E.  878  (4);  MacKenzie  v.  Garnett, 
78  Ga.  251;  Pope  v.  Marshall,  78  Ga.  635,  4 
S.  E.  116. 

See  also  Gadsden  y.  Thrush,  56  Neb.  565, 
76  N.  W.  1060,  45  L.  B.  A.  654  (4). 

Under  the  National  Banking  Act  it  is  dis- 
tinctly stated  that  the  taking,  receivln;j;,  or 
charging  of  a  rate  greater  than  is  allowed 
by  the  act  shall  be  deemed  a  forfeiture  of 
the  entire  Interest  which  the  note,  bill,  or 
other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon. 
The  act  further  provides  that  a  penalty  of 
double  the  amount  of  interest  paid  may  be 
recovered,  if  suit  is  commenced  within  a  pe- 
riod of  two  years  from  the  time  the  inter- 
est is  paid.  The  inhibition,  therefore, 
against  the  charging  of  usury  by  national 
banks,  is  clear  and  plain.  Certainly  the 
courts,  in  the  face  of  this  law,  will  not  coun- 
tenance a  transaction  which  is  consummat- 
ed for  the  purpose  of  evading  the  forfeiture, 
though  such  transaction  might  be  conniv- 
ed at  by  the  debtor.  The  debtor  cannot 
make  such  a  transaction  legal  by  agreeing 
to  pay  the  usury.  If,  therefore,  the  arrange- 
ment made  in  this  case — that  is,  the  substi- 
tution of  a  new  creditor,  to  wit,  a  director 
of  the  bank,  by  the  giving  of  a  note  to  him 
and  thereafter  transferring  this  note  to  the 
bank — was  for  the  purpose  of  evading  the 
usury  law,  then  it  will  be  held  that  the  giving 
of  this  note  to  Bogers  was  simply  a  renewal 
of  the  debt  by  the  bank  itself,  and  the  debtor 
would  have  the  right  to  plead,  against  the 
note  sued  on,  the  forfeiture  of  the  entire 
interest  included  therein,  as  provided  by  the 
National  Banking  Act,  and  also  to  set  off 
against  the  original  debt  such  payments 
as  had  not  by  agreement  of  the  parties  been 
applied  to  the  payment  of  interest. 

It  is  doubtless  true  that  a  national  bank 
might  evade  the  usury  laws  by  the  payment 
of  its  debt  by  another  creditor  and  the  sub- 
stitution in  its  place,  in  good  faith,  of  an- 
other creditor.  In  that  event  the  remedy 
of  the  debtor  would  be  to  bring  an  action 
against  the  bank  for  the  recovery  of  double 
the  interest  so  paid.  If,  therefore,  in  the 
instant  case  the  truth  is  that  the  debtors  in 
good  faith  borrowed  money  from  C.  B.  Bog- 
ers and  actually  paid  off  the  note  to  the  bank, 
and  thereafter  the  note  given  to  Bogers  for 
the  bona  fide  loan  made  by  him  to  the  debt- 
ors was  transferred  to  the  bank  by  Bogers, 
the  defendants  cannot  plead  a  forfeiture  by 
the  bank  of  the  interest  included  in  the 
note,  because  of  the  provision  of  the  Nation- 
al Banking  Act  that  a  separate  action  must 
be  brought  to  recover  interest  actually  paid. 
The  bank  in  that  event  would  be  entitled  to 
recover  the  full  amount  due  on  the  note. 
We  think,  however,  that  this  issue  should 
have  been  submitted  to  a  Jury,  under  proper 
instructions  from  the  court  This,  like  any 
other  matter,  can  be  established  by  circum- 
stantial evidence,  and  there  was  sufficient 
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evidence  in  this  case  to  authorize  the  submis- 
sion of  this  question  to  a  jury.     Furr  v. 
Keesler,  3  Ga.  App.  188,  59  S.  £.  596  (2). 
Young  testified: 

"Id  1915  I  asked  him  [the  president  of  the 
bank]  to  renew  it,  and  he  said  he  would.  I 
went  there  to  his  office,  and  he  was  prettv  busy, 
and  next  time  I  came  by  he  said  he  would  take 
the  note ;  that  Mr.  Rogers  would  take  the  note. 
I  don*t  know  which  Mr.  Rogers  it  was.  I 
had  the  transaction  with  Mr.  Rogers,  the  cashier 
of  the  bank,  Mr.  Phonzo  Rogers.  Mr.  C.  R. 
Kogers  was  not  there.  Mr.  Phonzo  Rogers 
was  the  cashier  of  the  First  National  Bank  at 
that  time.  I  know  his  father,  C.  R.  Rogers, 
when  I  see  him;  but  he  was  not  there.  He 
did  not  have  anything  jto  do  with  this  transac- 
tion. I  never  asked  him  anything  about  it  at 
all.     I  never  had  any  talk  with  him." 

Weldon  testified: 

"As  to  what  relation  O.  R.  Rogers  had  with 
this  last  note,  none  whatever  that  I  knew  any- 
thing about  at  the  time.  P.  J.  Rogers  [Phonzo 
Rogers],  the  assistant  cashier  of  the  bank,  was 
present." 

According  to  the  testimony  of  P.  J.  Rogers, 
the  cashier,  it  appears  that  he  represented 
his  father  in  the  transaction;  that  his  fa- 
ther had  nothing  to  do  with  the  note  except 
through  him,  and  made  the  loan  through 
him  and  paid  the  bank's  claim;  and  that  this 
note  was  discounted  by  the  bank  after  being 
given  to  his  father. 

For  an  excellent  note,  collating  decisions 
construing  the  usury  laws  pertaining  to 
national  bonks,  see  the  note  in  the  case  of 
Citizens'  National  Bank  v.  Gentry  (Ky.)  56 
L.  R.  A.  673.  It  is  there  also  stated  (page 
682  and  citations)  that  on  a  usurious  con- 
tract a  national  bank  is  entitled  to  Interest 
on  the  principal  sum  recovered  from  the 
date  of  Its  judgment  only. 

We  think,  under  the  principles  stated  in 
the  headnotes  and  in  this  opinion,  that  the 
court  erred  in  directing  a  verdict  for  the 
plaintiff  for  the  full  amount  sued  for,  and 
the  judgment  overruling  the  motion  for  new 
trial  is  reversed. 

BROYLES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 


(22  Ga.  App.  U) 

MORRIS  V.  EVANS.     (No.  9183.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(8yllahv9  hy  the  Court.) 

1.    LiIBEL   AND  SLANDEB  ^»7(1)— ACTIONABLE 

Words^Special    Dauaqes— Dismissal    of 

Petition. 
As  the  alleged  defamatory  words  did  not 
charge  the  commission  of  a  crime,  and  were  not 
for  any  other  reason  slanderous  per  se,  and  no 
special  damage  bein^  alleged  in  the  petition, 
the  court  did  not  err  in  sustaining  the  demurrer 
and  dismissing  the  petition. 

(Additional  SylUibu$  ly  Editorial  Staff.) 

2.  Libel  and  Slandes  ^=>80(1)— Words  Not 
Imputing  Crime— Innuendo. 
If  the  words  spoken  are  plain  and  unambig- 
aous  and  do  not  impute  a  crime,  they  cannot  be 
enlarged  and  extended  by  innuendo. 


3.  Libel  and  Slander  ^=s>86(1)  —  Office  of 
"Innuendo." 

The  office  of  an  'Innuendo"  is  merely  to  ex- 
plain the  ambiguity  when  the  precise  meaning 
of  the  terms  employed  in  the  alleged  slanderous 
statement  may  require  elucidation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Innu- 
endo.] 

4.  Libel  and  Slander  ^s»7(2)— Actionable 
Words— Imputation  of  Crime. 

The  general  rule  is  that  oral  words,  to  be 
actionable  per  se,  must  impute  a  crime  involv- 
ing moral  turpitude,  punishable  by  indictment. 

5.  Libel  and  Slander  ^=»6(1)— What  Con- 
stitutes Slander— ''Debasing  Act.*' 

The  words  "debasing  act,"  as  used  in  Civil 
Code  1910.  §  4433,  makmg  it  slander  to  charge 
another  with  having  some  contagious  disorder, 
or  of  being  guilty  of  some  '^debasing  act  which 
may  exclude  him  from  society,"  have  reference 
to  those  repulsive  acts  which  would  cause  him 
to  be  shunned  or  avoided,  in  the  same  way  as 
would  a  contagious  s  disease. 

Error  from  Superior  Court,  Whitfield 
County;    M.  CL  Tarver,  Judge. 

Suit  by  Mrs.  Victoria  Morris  against  J.  L. 
Evans.  Demurrers  to  petitions  sustained, 
and  petition  dismissed,  and  plaintiff  brings 
error.     Affirmed. 

Glenn  &  House  and  Wnu  E2.  Mann,  all  of 
Dalton,  for  plaintiff  in  error.  J.  J.  Copeland 
and  Maddox,  McCamy  &  Shumate,  all  of 
Dalton,  for  defendant  In  error. 

HARWELL,  J.  [1]  Mrs.  Victoria  Morris 
brought  suit  against  J.  Lu  Evans  for  slander, 
alleging  that  he  had  defamed  her  by  saying 
that  she  had  raised  up  her  children  to  steal, 
brought  them  up  to  steal,  that  she  had  plot- 
ted to  burn  him  out,  and  that  he  would 
heap  coals  of  fire  on  her  head  in  hell,  for  that 
was  where  she  was  going  when  she  died. 
The  petition  alleged  no  special  damages,  the 
prayer  being  only  for  general  damages  in 
the  sum  of  $5,000.  General  and  special  de- 
murrers to  the  petition  were  sustained,  and 
the  petition  was  dismissed. 

If  the  alleged  slanderous  words  properly 
come  under  the  fourth  subdivision  of  section 
4433  of  Civil  Code  1910,  that  is,  ''disparaging 
words  productive  of  special  damage  flowing 
naturally  therefrom,"  then  it  was  essential 
to  allege  special  damage ;  and,  none  being  al- 
leged in  this  case,,  the  court  did  not  err  in 
sustaining  the  demurrer  and  dismissing  the 
petition.  ''If  merely  fraud,  dishonesty,  im- 
morality or  vice  be  imputed,  no  action  lies 
wltbout  proof  of  special  damage."  Roberts 
V.  Ramsey,  86  Ga.  433,  12  S.  E.  644 ;  Ford  v. 
Lamb,  116  Ga.  665,  42  S.  E.  99^  The  words 
complained  of  do  not  charge  the  commission 
of  a  crime  punishable  by  law.  The  most  that 
can  he  said  of  the  alleged  defamatory  words 
is  that  tliey  charged  an  intention  to  commit 
crime  or  to  have  others  (her  children)  commit 
crime.  "Oral  defamation  is  generally  more 
strictly  construed  than  is  Ubel,  and  yet  even 
written  words,  imputing  a  criminal  disposi- 
tion  to   another,   are   not   libelous   per   se. 
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Spoken  words,  showing  merely  an  Intention 
or  disposition  to  commit  crime  In  the  future, 
are  not  actionable,  since  such  intent  consti- 
tutes no  crime.  •  •  •  Dickey  v.  Andros, 
32  Vt.  55.  In  the  case  last  dted  it  was  held 
not  to  be  slander  per  se  to  say  of  another 
that  he  was  going  to  start  a  house  of  111  fame, 
since  the  words  only  charge  an  intention  to 
commit  the  offense."  Whitley  y.  Newman, 
9  Ga.  App.  97,  70  S.  B.  686 ;  25  Cyc.  277  (8). 

[2,  3]  If  the  words  spoken  are  plain  and 
unambiguous  and  do  not  impute  a  crime, 
they  cannot  be  enlarged  and  extended  by  an 
innuendo.  "The  office  of  an  innuendo  is 
merely  to  eizplain  the  ambiguity,  where  the 
precise  meaning  of  terms  employed  in  the 
alleged  slanderous  statement  may  require 
elucidation.  The  true  scope  and  meaning  of 
the  statement  cannot  be  enlarged  or  restrict- 
ed by  innuendo."  Whitley  v.  Newman,  supra, 
9  Ga.  App.  89,  70  S.  B.  68©  (2);  Park  & 
Iverson  v.  Piedmont  &  Arlington  Life  Ins. 
Co.,  51  Ga.  513,  par.  1 ;  Smith  t.  Wright,  55 
Ga.  220 ;  Spence  v.  Johnson,  142  Ga.  269,  82 
S.  B.  646,  Ann.  Gas.  1916A,  1195. 

[6]  We  do  not  think  tte  alleged  defama- 
tory words  come  under  the  second  division  of 
section  4433,  supra — ^that  is,  words  "charg- 
ing him  with  having  some  contagious  disor- 
der, or  being  guilty  of  some  debasing  act 
which  may  exclude  him  from  society."  In 
a  sense,  of  course,  anything  contrary  to  good 
morals,  or  anything  vicious,  is  debasing,  but 
this  expression  in  the  Code,  "guilty  of  some 
debasing  act  which  may  exclude  him  from 
society,"  has  reference,  in  our  Judgment,  to 
those  repulsive  acts  which  would  cause  him 
to  be  shunned  or  avoided.  Just  as  having  a 
contagious  disease  would  cause  one  to  be 
shunned  or  avoided. 

[4]  The  ground  of  an  action  for  words  of 
this  description  is  the  presumption  that  the 
party  charged  will  be  wholly  or  partially  ex- 
cluded from  society  by  reason  of  the  charge, 
and  the  rule  that  such  oral  words  are  action- 
able is  one  of  the  few  exceptions  to  the  gen- 
eral rule  that  oral  words,  to  be  actionable 
per  se,  must  impute  a  crime  involving  moral 
turpitude  punishable  by  indictment  18 
Bncy.  of  Law  (2d  Ed.)  930.  See,  also,  New- 
ell on  Slander  &  Libel,  §  215  et  seq. ;  Odgers 
on  Libel  &  Slander,  pp.  38,  51 ;  Townsend  on 
Slander  &  Libel,  §  175 ;  25  Cya  326  (F). 

Moreover,  the  petition  refers  to  these  al- 
leged defamatory  words  in  several  para- 
graphs by  stating  that  they  "are  crimes  un- 
der the  laws  of  Georgia,  and  the  charge  and 
imputation  thereof  were  slanderous  per  se, 
and  imi)ort  damage  to  your  petitioner."  It 
was  the  evident  purpose  of  the  pleader  to 
place  these  words  complained  of  as  slander- 
ous per  se  under  the  first  division  of  section 
4433,  supra;  that  is,  as  charging  a  crime. 
The  most  that  can  be  said  is  that  the  alleg- 
ed slanderous  words  impute  dishonesty  and 
vice,  but  no  action  lies  for  this  without  al- 


legation and  proof  of  special  damage,  and, 
there  being  no  allegation  of  special  damage, 
the  court  did  not  err  in  sustaining  the  de- 
murrer and  dismissing  the  i>etition. 
Judgment  affirmed. 

BROYLDS,  P.  J.,  and  BLOOOWORTH,  J^ 
concur. 

(122  Va.  574) 

MAIN   STREET  BANK,   Inc.,  v.   CITY   OP 
RICHMOND  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

Taxation  ^=»43S— Bank  Stockholders  — 
EfxcEssivE  Assessment  —  Cobregtion  ox 
Motion  of  Bank— Statute. 
Under  Code  1904,  |$  567,  571,  providing 
that  any  person  assessed  with  state  or  local 
taxes,  who  is  aggrieved  by  any  such  assessment, 
may  proceed  by  motion  for  its  correction,  where 
a  report  made  by  the  otBcers  of  a  bank  stated 
excessively  the  gross  value  of  the  property  of 
stockholders  liable  for  taxation,  the  excess  aris- 
ing from  the  bank  carrying  realty  at  an  exces- 
sive valuation,  etc.,  the  erroneous  assessment 
could  not  be  corrected  on  motion  of  the  bank, 
in  view  of  sections  17-22  of  revenue  law  (Code 
1004,  Appendix),  providing  that  no  tax  shall  be 
assessed  on  the  capital  stock  of  a  bank,  but 
that  the  bank  shall  annually  return  a  report 
of  its  stockholders,  with  the  value  of  the  shares 
held  by  each,  etc.,  which  sections  did  not  levy  a 
tax  on  the  bank,  but  merely  constituted  it  the 
stockholders'  agent. 

Error  to  Hustings  Court  of  Richmond. 

Motion  by  the  Main  Street  Bank,  Incorpo- 
rated, for  relief  against  an  erroneous  assess- 
ment. To  review  an  order  dismissing  the  mo- 
tion, the  Bank  brings  error.    Affirmed. 

O'Flaherty,  Fulton  &  Byrd,  of  Richmond, 
for  plaintiff  in  error.  The  Attorney  General 
and  H.  R.  Pollard,  of  Richmond,  for  defend- 
ants in  error. 

PRENTIS,  J.  The  Main  Street  Bank,  In- 
corporated, proceeded  under  sections  567  and 
571  for  relief  against  an  alleged  erroneous 
assessment  of  state  and  local  taxes  for  the 
year  1914.  The  trial  court  dismissed  the  mo- 
tion, and  the  bank  is  here  complaining. 

One  controlling  question  is  whether  or  not 
the  bank  can  proceed  under  those  sections, 
and  to  determine  this  it  Is  only  necessary  to 
refer  to  the  statutes  under  which  the  taxes 
were  levied. 

Sections  17  to  22,  inclusive,  of  the  reyenue 
law,  provide  for  the  taxation  of  bank  stock. 
Under  section  17  it  is  expressly  provided  that 
no  tax  shall  be  assessed  upon  the  capital  of 
a  bank,  and  that  the  bank  shall  annually  re- 
turn to  the  local  commissioner  of  the  revenue 
a  report  in  which  shall  be  given  the  names 
and  residences  of  all  of  its  stockholders,  to- 
gether with  the  number  and  actual  value  of 
the  shares  of  stock  held  by  each  stockholder, 
for  certain  deductions  of  personal  debts  of 
Individual  stockholders  from  the  value  of  the 
shares  owned  by  such  stockholders,  and  for 
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the  adjustment  of  the  credits  due  to  each 
stockholder  by  reason  of  deductions  so  author- 
ized.   Section  18  provides  that  It  shall  be  the 
duty  of  the  commissioner  of  the  revenue,  when 
he  receives  such  report,  to  assess  each  stock- 
holder upon  the  value  of  the  shares  of  stock 
owned  by  him   thus  ascertained,   and   that 
three  assessment  lists   shall  be   made  out, 
one  of  which  shall  be  delivered  to  the  bank, 
one  to  the  auditor  of  public  accounts,  and  the 
other  retained   by  the  commissioner;    that 
the  assessment  list  thus  delivered  to  the  bank 
shall  be  a  notice  to  the  bank  of  the  tax  as- 
sessed against  each  of  its  stockholders,  and 
have  the  legal  force  and  effect  of  a  summons 
upon  suggestion  formally  Issued  and  regular- 
ly served;    that  the  tax  assessed  upon  each 
stockholder  shall  be  the  first  Uen  upon  the 
stock  standing  In  his  name,  and  upon  the 
dividends  due  and  to  become  due  thereon, 
and  have  priority  over  any  and  all  other 
liens ;  that  the  bank  shall  hold  the  dividends 
or  other  funds  belonging  to  the  stockholder, 
in  its  custody  at  the  time  of  the  assessment, 
or  which  shall  thereafter  come  under  its  con- 
trol, for  the  use  of  the  commonwealth,  and 
apply  such  funds  to  the  payment  of  the  tax 
thus  assessed  against  each  stockholder ;   and 
that,  when  thus  applied,  the  bank  shall  be 
acquitted  of  all  liability  to  the  stockholder 
for  the  money  thus  disbursed  on  his  account. 
Section  19  provides  that  the  bank  shall  pay 
the  taxes  into  the  treasury  on  or  before  the 
1st  day  of  June  of  each  year.    Section  20  pro- 
Tides  that,  in  case  the  bank  fails  to  pay  the 
tax  assessed  against  its  stockholders  on  or 
before  the- date  named,  then  the  auditor  of 
public  accounts  shall  transmit  to  the  treas- 
urer of  the  county  or  dty  in  which  the  bank 
Is  located  a  copy  of  the  assessment,  and  that 
the  treasurer  shall  collect  the  taxes  thereby 
assessed,  and  shall  levy  upon  the  stock  of  the 
taxpayer,  or  so  much  thereof  as  is  necessary 
to  pay  the  tax,  sell  the  same  at  public  auc- 
tion, and  give  the  purchaser  a  blU  of  sale 
therefor.    Section  21  provides  that  the  share 
or  shares  of  stock  so  sold  shall  be  transferred 
to  the  purchaser,  in  case  of  such  sale  for  taxes, 
and  that,  in  case  the  taxes  are  not  thus  col- 
lected they  may  be  collected  from  the  stock- 
holder in  default  by  levy. or  distress  against 
his  property,  as  other  state  tkxes  are  collect- 
ed ;  and  section  22  provides  for  a  fine  against 
the  bank  if  It  fails  to  comply  with  the  provi- 
sions of  the  preceding  sections.    In  every  sec- 
tion of  the  law  it  is  thus  clearly  shown  that 
the  tax  is  a  tax  against  the  individual  stock- 
holder, and  not  against  the  bank,  and  that 
the  bank,  as  such,  is  in  no  event  responsible 
for  the  tax,  unless  It  has  funds  of  the  stock- 
holder in  its  possession  out  of  which  such  tax 
can  be  paid. 

Section  567,  referring  to  state  taxes,  and 
section  571,  referring  to  levies  and  local  tax- 
es, provide  that  any  person  assessed  there- 
with who  Is  aggrieved  by  any  such  assess- 
ment may  proceed  by  motion  for  the  correc- 


tion of  any  assessment  which  Is  erroneous. 
In  this  case,  no  assessment  whatever  has 
been  or  can  be  made  against  the  Main  Street 
Bank,  Incorporated,  and  none  of  its  funds  is 
liable  for  the  taxes  so  specifically  assessed 
against  Its  several  stockholders.  As  to  funds 
in  its  possession  belonging  to  the  stockhold- 
ers, the  bank  has  the  status  of  a  garnishee 
by  the  express  terms  of  the  statute,  and  in 
making  the  payments  to  the  tax-collecting  of- 
ficers it  simply  acts  as  the  agent  of  each  of  its 
stockholders.  That  agency,  however,  is  lim- 
ited by  the  statute  Itself.  The  bank  is  an 
agent  for  the  payment  of  the  debts  of  its 
stockholders  only  to  the  extent  to  which  It 
has  funds  in  its  possession  with  which  to 
pay  such  debts,  and  its  liability  therefor  Is 
thus  limited.  There  is  no  line  or  suggestion 
in  any  of  these  statutes  which  justifies  a  suit 
or  proceeding  by  the  bank  for  the  correction 
of  an  error  as  to  taxes  so  assessed  against 
its  stockholders  or  any  of  them.  The  remedy 
of  each  stockholder,  however,  is  clear  under 
sections  567  to  571,  incluslva  This  remedy 
is  complete  and  effective.  Similar  statutes 
exist  in  other  states,  and  have  received  a 
similar  construction.  State  Farmers'  Nation- 
al Bank  v.  Cook,  32  N.  J.  Law,  347;  People 
V.  Wall  Street  Bank,  39  Hun  (N.  Y.)  525; 
People  ex  rel.  Kohler  v.  Feltner,  71  App.  Dlv. 
572,  76  N.  Y.  Supp.  245;  People  v.  Button, 
17  N.  Y.  Supp.  315.1 

The  error  alleged  In  this  case  grows  out 
of  the  report  made  by  the  ofi^cers  of  the  bank, 
wherein  the  gross  value  of  the  property  of  the 
stockholders  thus  liable  for  taxation  is  stated 
to  be  $153,524.80,  or  over  $39  per  share, 
whereas,  because  the  bank  was  carrying  its 
real  estate  upon  its  books  at  an  excessive  val- 
uation, as  well  as  a  large  amount  of  worth- 
less bills  receivable,  which  should  have  been 
omitted,  the  gross  assets  liable  for  taxation 
should  only  have  been  reported  at  $93,572.71, 
or  something  above  $24  per  share. 

It  is  unnecessary  for  us  to  consider  In  this 
case  whether  or  not  this  error  on  the  part 
of  the  officials  of  the  bank  can  be  corrected 
upon  the  motion  of  any  stockholder  who  may 
be  entitled  to  relief;  it  is  clear  that  It  can- 
not be  corrected  upon  the  motion  of  the  bank, 
under  sections  567  and  571,  for  its  property 
has  not  been  assessed  and  Its  funds  are  in 
no  way  involved.  Union  Bank  v.  Richmond, 
94  Va.  816,  26  S.  B.  821 ;  Van  Allen  v.  As- 
sessors, 3  Wall.  573.  18  L.  Ed.  229;  People, 
etc.,  V.  Commissioners,  4  WalL  244,  18  L.  Ed. 
345;  First  Nat'L  Bank  v.  Commonwealth,  9 
Wall.  353,  19  L.  Ed.  701;  Mercantile  Bank 
V.  New  York,  121  U.  S.  138,  7  Sup.  Ct.  826, 
30  L.  Ed.  895;  Citizens*  Nat.  Bank  v.  Ken- 
tucky, 217  U.  S.  453,  30  Sup.  Ct  535,  54  U 
Ed.  836. 

Affirmed. 


>  Reported  In  full  in  the  New  York  Supplement ; 
reported  as  a  memorandum  decision  without  opin 
Ion  In  63  Hun,  624. 
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(122  Va.  920) 

WILKERSON  Y.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21.  1918.) 

1.  Constitutional  Law  ^!=»265— Intoxicat- 
ing LiQuoBS  ®=>200— In DiCTMENa>— Suffi- 
ciency, 

An  indictment  for  violating  the  prohibition 
act  (Laws  1916,  c.  146),  reciting  that  accused 
"witiiin  one  year  next  prior  to  the  finding  of 
this  indictment  and  subsequent  to  the  1st  day  of 
November,  1916,  in  said  city  of  Norfolk,  did 
unlawfully  manufacture,  sell,  offer,  keep,  store, 
and  expose  for  sale,  give  away,  dispense,  solicit, 
advertise,  and  receive  orders  for  ardent  spirits, 
against  the  peace  and  dignity  of  the  common- 
wealth," w^as  not  subject  to  demurrer,  under 
Const,  art.  1,  §  8,  as  not  sufficient  to  inform  de- 
fendant of  the  cause  and  nature  of  the  accusa- 
tion, or  as  tending  to  deprive  her  of  liberty 
and  property  without  due  process  of  law,  in 
violation  of  ConsL  U.  S.  Amend.  14,  §  1,  in  view 
of  the  right  of  accused  to  obtain  a  bill  of  par- 
ticulars. 

2.  Criminal  Law  ^x»1123  —  Record  —  Ques- 
tions FaR  Review. 

Where  neither  the  evidence  introduced  in 
the  trial  nor  the  fucts  proved  are  before  the 
Appellate  Court,  either  by  bill  of  exceptions  or 
other  certification,  the  objection  that  the  verdict 
was  contrary  to  the  evidence  cannot  be  con- 
sidered. 


Error  to  Corporation  Court  of  Norfolk. 

Laura  Wilkerson  was  convicted  of  violat 
Ing  the  prohibition  act,  and  she  brings  error. 
Affirmed. 

Daniel  Coleman,  of  Norfolk,  for  plaintiff  In 
error.  The  Attorney  General,  for  the  Com- 
monwealth. 

TSIHTTrLE,  P.  The  general  form  of  Indict- 
ment for  offenses  under  the  prohibition  act 
(Acts  1916,  p.  215)  Is  given  In  section  7,  and 
in  this  case  the  indictment,  in  substance,  is 
as  follows: 

**  ♦  •  •  That  Laura  Wilkerson,  within  one 
year  next  prior  to  the  finding  of  this  indictment, 
and  subsequent  to  the  1st  day  of  November, 
1916,  in  said  city  of  Norfolk,  did  unlawfully 
manufacture,  sell,  offer,  keep,  store,  and  expose 
for  sale,  give  away,  dispense,  solicit,  advertise, 
and  receive  orders  for  ardent  spirits,  against 
the  peace  and  dignity  of  the  commonwealth  of 
Virginia.** 

Plaintiff  In  error  was  tried  upon  that  in- 
dictment, and  a  writ  of  error  was  awarded 
to  a  judgment,  in  accordance  with  the  ver- 
dict of  the  jury,  imposing  upon  her  a  fine  of 
$50  and  imprisonment  in  jail  for  one  taionth. 
There  are  two  assignments  of  error: 
[11  1.  The  first  assignment  relates  to  the 
action  of  the  court  in  overruling  the  demurrer 
to  the  indictment.  *  The  grounds  of  demurrer 
are  that  the  indictment  Is  violative  of  sec- 
tion 8,  article  1,  of  the  Constitution  of  Vir- 
ginia and  section  1,  Amendment  14,  of  the 
Constitution  of  the  United  States,  because, 
with  respect  to  the  former,  it  does  not  sufll- 
ciently  inform  the  defendant  of  the  cause  and 
nature  of  the  accusation  against  her,  and 
with  regard  to  the  latter  (In  addition  to  the 


first   ground)    that   a    conviction    under   it  |  N.  G.  Payne,  of  Madison,  for  appellees. 


would  deprive  her  of  her  liberty  and  prop- 
erty without  due  process  of  law. 

In  Pine  and  3cott  v.  Commonwealth,  93  S. 
B.  652,  in  an  opinion  handed  down  by  this 
court  on  September  20,  1917,  the  sufficiency  of 
a  similar  indictment,  objected  to  upon  consti- 
tutional grounds,  was  drawn  in  question  and 
sustained.  Burks,  J.,  after  an  exhaustive  re- 
view of  the  authorities,  says: 

''The  indictment,  of  course,  must  charge  the 
offense,  and,  if  it  fails  to  give  the  information 
necessary  to  enable  the  defendant  to  concert  his 
defense,  such  information  may  be  supplied  by 
bill  of  particulars.  •  •  •  A  bill  of  particu- 
lars may  supply  the  fault  of  generality  or  un- 
certainty, but  not  the  omission  of  an  essential 
averment  of  the  indictment.  Such  being  the 
function  of  the  bill  of  particulars,  it  is  readily 
observed  that,  by  giving  an  absolute  right  to  de- 
mand it,  the  indictment  may  be  greatly  simpli- 
fied, as  is  done  in  the  present  instance,  and 
at  the  same  time  no  injury  or  injustice  be  done 
to  the  accused." 

[21  2.  The  second  assignment  relates  to  the 
overruling  of  the  petitioner's  motion  to  set 
aside  the  verdict  and  grant  her  a  new  trial 
on  tlie  ground  that  it  was  contrary  to  the 
law  and  the  evidence. 

So  much  of  the  motion  as  relates  to  the  law 
of  the  case  has  already  been  disposed  of; 
and,  since  neither  the  evidence  Introduced  on 
the  trial  nor  the  facts  proved  are  before  us, 
either  by  bill  of  exceptions  or  other  certifica- 
tion, the  latter  objection  cannot  be  considered. 
Burks'  PI.  &  Pr.  §  289a,  pxi.  18,  19. 

Judgment  affirmed. 

'  (122  Va.  «42} 

STEWART  et  al.  ▼.  STEWART  ct  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Mardi 

21,  1018.) 

1.  Partition  ^=»12(2)— Estates  op  Subject— 
eouitable  eistates. 

One  who  has  expended  money  in  purchas- 
ing real  property  at  a  commissioner's  sale  for 
tbo  benefit  of  another  is  the  equitable  owner 
thereof,  although  the  commissioner's  deed  was 
invalid,  and  may  maintain  partition  of  his  equi- 
table estate  under  Code  1904,  §  2565.  providing 
that  a  decree  confirming  any  partition  or  al- 
lotment in  a  suit  for  partition  snail  vest,  in  the 
respective  parties  between  or  to  whom  the  par- 
tition or  allotment  is  made,  the  title  and  share 
under  the  partition  or  allotment  in  like  man- 
ner as  if  said  decree  ordered  such  title  to  be 
conveyed  to  them  and  the  conveyance  was  made 
accordingly. 

2.  Appeal  and  Erbob  «=s>1041(2)— Review— 
Amended  Pleadings. 

In  a  suit  for  partition,  where  an  amended 
bill  and  pleadings  were  filed,  error  cannot  be 
predicated  thereupon,  where  the  issues  were  dis- 
posed of  on  the  original  bill,  and  no  notice  taken 
of  the  amended  bilTor  pleadings. 

Appeal  from  Circuit  Court,  Madison 
County. 

Suit  for  partition  by  Daniel  Stewart  and 
others  against  D.  Y.  Stewart  and  others. 
Judgment  for  plaintiffs,  confirming  a  commis- 
sioner's report  and  ordering  a  sale,  and  de- 
fendants appeal.    Affirmed. 

Win  A.  Cook,  of  Madison,  for  appellants. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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WHITTLE,  P.  Plaintiffs  below  (grandchil- 
dren and  heirs  at  law  of  Washington  Stew- 
art, deceased)  filed  their  bill  against  the  re- 
maining heirs  for  partition  of  a  lot  contain- 
ing two  acres  of  land,  whereof  decedent  was 
alleged  to  have  died  seised  and  possessed. 

Appellant  D.  Y.  Stewart  answered,  denying 
that  bis  grandfather,  Wa^shington  Stewart, 
owned  the  lot,  and  asserting  title  thereto  in 
respondent's  father,  Clark  Stewart,  upon 
whose  death  he  averred  the  ownership  de- 
volved upon  his  widow  and  heirs.  Respond- 
ent further  alleged  that  for  many  years  the 
possession  of  the  lot  had  been  held  by  Clark 
Stewart's  family,  who  paid  the  taxes  thereon. 

The  circuit  court  referred  the  cause  to  a 
special  commissioner  in  chancery,  with  di- 
rections that  he  report,  among  other  matters, 
who  were  the  owners  of  the  lot  in  controver- 
sy, and  whether  or  not  it  was  susceptible 
of  partition  in  kind.  The  commissioner  re- 
ported that  Washington  Stewart  became  the 
purchaser  of  the  lot  in.  the  chancery  causes, 
heard  together,  of  Hutchinson  v.  Slbert  and 
Wayland  v.  Scott,  that  Washington  Stewart 
died  in  the  year  1880,  and  that  11  years  after 
his  death  a  commissioner  acting  under  a  de- 
cree in  the  above-named  causes  executed  and 
acknowledged  a  deed  to  the  two-acre  lot,  in 
which  deed  Washington  Stewart  was  named 
as  grantee.  In  these  circumstances,  the  com- 
missioner reported  that,  though  the  deed  was 
Ineffectual  to  convey  title  to  the  lot.  to  the 
grantee  and  was  void,  nevertheless  that  at 
the  time  of  his  death  Washington  Stewart 
was  the  equitable  owner  of  the  lot,  and  that 
the  same  was  not  susceptible  of  partition  in 
kind  among  his  heirs.  The  commissioner, 
opon  conflicting  evidence,  rejected  the  claim 
of  appellant,  D.  Y.  Stewart,  that  his  father 
owned  the  lot  at  the  time  of  his  death. 

The  defendants  excepted  to  the  findings  of 
the  commissioner,  but  the  court  overruled 
the  exceptions  and  confirmed  the  report,  and 
decreed  that  the  lot  be  sold  for  partition 
among  the  heirs  at  law  of  Washington  Stew- 
art. From  that  decree  this  appeal  was  al- 
lowed. 

[1]  Of  the  correctness  of  the  commission- 
er's finding  and  the  court's  decree  sustaining 
it,  we  have  no  doubt.  The  records  in  the 
two  chancery  causes  referred  to  show  that 
Washington  Stewart  purchased  the  lot  under 
a  decree  therein,  and  the  contention  that  it 
was  bought  for  his  son,  Clark  Stewart,  and 
with  his  means*  thereby  creating  a  resulting 
trust  in  the  lot  in  his  favor,  was  not  estab- 
lished by  the  evidence.  It  is  true,  as  the 
commissioner  held,  that  the  deed  made  to 
Washington  Stewart  after  his  death  was  in- 
effectual to  pass  title  and  void.  2  Minor  on 
^Real  Property,  §  1088.  Still  he  was  the  com- 
plete equitable  owner  of  the  lot  at  the  time  of 
Ills  death,  and  imder  the  liberal  provisions  of 
section  2566  of  the  Code  a  court  of  eguity 
bas  Jurisdiction   to  partition  equitable  es- 


tates in  land.  Hagan  v.  Taylor,  HO  Ya.  9,  65 
S.  E.  487. 

[2]  Complaint  is  made  of  the  action  of  the 
circuit  court  In  permitting  an  amended  bill 
to  be  filed,  and  also  in  not  dismissing  it  on 
demurrer  and  answer.  In  point  of  fact,  the 
case  was  disposed  of  on  issues  raised  on  the 
original  bill  and  answer.  No  notice  seems 
to  have  been  taken  of  the  amended  bill  and 
pleadings  In  any  of  the  decrees,  and  it  is 
not  perceived  that  appellants  were  prejudic- 
ed by  its  physical  presence  in  the  record. 

Upon  the  whole  case,  we  find  no  error  in 
the  decree  appealed  from,  and  It  must  be  af- 
firmed. 

Affirmed. 


(122  Va.  631) 

NORFOLK  SOUTHERN  R.  CO.  v.  GREEN- 
WICH CORP.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Parties  ^=»59(1>— SuBSTrruxiON. 

An  eutireJy  new  plaintifF  cannot  be  substi- 
tuted after  it  has  become  manifest  the  original 
plaintiff  cannot  maintain  the  action,  but  the 
proper  practice  is  to  suffer  a  nonsuit  before  the 
jury  retire,  pursuant  to  Code  1904,  §  3387,  and 
renew  the  suit  in  the  name  of  the  proper  plain- 
tiff. 

2.  -Pakties  <©=»59(1)  —  Substitution  —  New 
Cause  of  Action. 

Code  1904,  §  3259,  permitting  the  writ  or 
declaration  to  be  amended  to  correct  a  variance, 
section  3260,  requiring  exception  to  jurisdiction 
to  be  taken  by  plea  and  forbidding  such  pleas 
after  defendant  has  demurred,  pleaded  in  bar, 
or  answered,  or  after  decree  nisi  or  conditional 
judgment  at  rules,  and  Laws  1914,  c  331,  per- 
mitting amendments  at  any  time  on  terms,  etc., 
do  not  contemplate  substitution  of  entirely  new 
plaintiffs,  but  apply  to  amendments  involving 
amplified  and  Supplemental  statements  of  the 
original  action,  and  were  never  intended  to  per- 
mit substitution  of  a  new  cause  of  action. 

3.  Parties     ^=>59(1)— Substitution— Stock- 

HOLDEBS  and  COBPOBATION. 

That  stockholders  holding  most  of  stock  were 
legal  holders  of  bill  of  lading  and  only  persons 
entitled  to  sue  initial  carrier  under  Carmack 
Amendment  (Act  Cong.  Feb.  4.  1887,  c.  104,  § 
20,  24  Stat.  386.  as  amended  by  Act  Cong. 
June  29,  1906,  c.  3591,  §  7,  pars.  11,  12,  34  Stat. 
595  [U.  S.  Comp.  St.  1916,  H  8604a,  8C04aa]), 
would  not  permit  their  substitution  for  the  cor- 
poration which  had  sued  carrier  for  negligent  de- 
lay, since  a  corporation  is  a  separate  entity 
from  its  stockholders,  with  power  to  sue  and  be 
sued,  and  in  a  legal  forum  they  stand  in  the 
same  relation  to  each  other  as  other  litigants. 

Error  to  Circuit  Court,  City  of  Norfolk. 

Assumpsit  by  the  Greenwich  Corporation 
and  others  against  the  Norfolk  Southern  Rail- 
road Company.  There  was  a  Judgment  for 
defendants,  J.  R.  Simpson  and  another,  and 
plaintiff  brings  error.    Reversed. 

Jas.  G.  Martin,  of  Norfolk,  for  plaintiff  pi 
error.  W.  W.  Terry,  of  Norfolk,  for  defend- 
ants in  error. 

WHITTLE,  P.  We  shall  for  convenience 
designate  the  original  parties  as  they  were 
in  the  circiut  court,  the  plalntlif  in  error  as 


dts»For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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defendant  and  the  Greenwlcb  Oorporation  as 
plaintiff. 

The  action  was  assumpsit,  brought  by  the 
plaintiff  against  defendant  to  recover  dam- 
ages alleged  to  have  been  caused  by  delay  in 
transit  by  defendant,  or  connecting  carriers 
designated  and  selected  by  it,  of  a  carload  of 
spinach  shipped  from  Greenwich  Station, 
Princess  Anne  county,  Va.,  to  the  city  of  Bos- 
ton, Mass.  The  controlling  question  for  de- 
termination is  raised  by  the  first  assignment 
of  error,  and  the  view  that  we  take  of  It  ren- 
ders It  unnecessary  to  notice  other  assign- 
ments. 

Some  of  the  principal  facts  bearing  upon 
the  case  appear  from  the  following  order  en- 
tered by  the  circuit  court  during  the  progress 
of  the  trial: 

'*This  day  came  again  the  parties  by  their  at- 
torneys,  and   thereupon   came   a   jury,   to   wit, 

♦  ♦  ♦  who  were  sworn  to  well  and  truly  try 
the  issue  joined,  and  thereupon,  the  evidence  be- 
ing partly  heard,  the  plaintiff  asked  leave  of  the 
court  to  amend  its  declaration  by  making  J.  B. 
Simpson  and  C.  C.  Hudgins,  individually  and 
as  partners  trading  as  Simpson  and  Hudgins, 
parties  plaintiff,  •  ♦  ♦  and,  leave  being 
given,  the  plaintiflTs  declaration  is  accordingly 
amended,  ♦  ♦  ♦  and  thereupon  the .  jury, 
having  further   and   fully   heard   the  .evidence, 

♦  ♦  ♦  found  a  verdict  in  these  words:  'We, 
the  jury,  find  for  the  plaintiffs,  Simpson  and 
Hudgins,  in  the  sum  of  $305.87,  with  interest  at 
6  per  cent  per  annum  from  March  28,  1913,  due 
to  negligence  on  the  part  of  the  New  York,  New 
Haven  &  Hartford  Bailroad.* " 

Whereupon  defendant  moved  the  court  to 
set  aside  the  verdict  as  contrary  to  the  law 
and  the  evidence,  and  also  to  enter  a  Judg- 
ment for  the  defendant  non  obstante  veredic- 
to ;  but  the  court  overruled  both  motions  and 
rendered  Judgment  against  the  defendant  for 
Simpson  &  Hudgins  in  accordance  with  the 
verdict.  It  further  appeared  from  the  evi- 
dence that  Simpson  ft  Hudgins  owned  prac- 
tically all  Llii'  siuck  of  the  Greenwich  CJorpo- 
ration,  and  that  the  bill  of  lading  was  issued 
to  them  as  consignors  of  the  carload  of  spin- 
ach. 

[1  ]  The  action  was  brought  against  defend- 
ant as  initial  carrier  under  the  Carmack 
Amendment,  which  allows  such  action  to  the 
"lawful  holder*'  of  the  bill  of  lading;  and 
plaintiff,  not  being  the  "lawful  holder"  of  the 
bill  of  lading,  of  course,  could  not  maintain 
the  action.  In  these  circumstances,  the  cor- 
rect practice  would  have  been  for  plaintiff 
to  ask  to  be  allowed  to  suffer  a  nonsuit  be- 
fore the  Jury  retired,  under  section  3387  of 
the  Code,  and  to  have  renewed  the  suit  in 
the  name  of  the  proper  plaintiff.  It  will  be 
observed  that  the  ruling  of  the  court,  which 
is  the  ground  of  exception,  did  not  involve 
the  insertion  of  an  omitted  party  or  the 
dropping  of  a  supernumerary,  but  the  substi- 
tution of  an  entirely  new  plaintiff,  after  it 
had  become  manifest  that  thct  original  plain- 
tiff could  not  maintain  the  action.  When  the 
amendment  was  allowed  there  was  a  clear 
misjoinder ;   and  this  was  shown  by  the  ver- 


dict of  the  Jury,  which  the  court  approved. 
If  the  original  plaintiff  had  been  dropped  by 
direct  order  of  the  court  when  the  new  plain- 
tiff was  admitted,  then  unquestionably  an 
entirely  new  case  would  have  been  made  by 
the  amendment  Yet  precisely  the  same  re- 
sult was  attained  by  indirection  through  the 
medium  of  the  verdict  and  Judgment  which 
ignored  the  original  plaintiff.  This  depar- 
ture from  correct  practice  involves  this  ob- 
vious Incongruity:  The  Jury  which  was 
sworn  to  try  the  issue  Joined  between  the 
Greenwich  Corporation  and  the  Norfolk 
Southern  Bailroad  Company  rendered  their 
verdict  In  favor  of  Simpson  &  Hudgins 
against  defendant,  between  whom  no  issue 
had  been  Joined  which  the  Jury  was  sworn 
to  try.  In  the  nature  of  things,  a  rule  pro- 
ductive of  such  a  result  cannot  be  sound;  if 
so,  pleading  would  be  a  "delusion  and  a 
snare,"  the  means  of  perverting  Justice  rather 
than  promoting  it 

Code  procedure  has  not  been  adopted  in 
this  state,  and  "at  common  law  the  courts 
had  no  power  to  allow  an  amendment  to  an 
existing  pleading,  introductive  of  a  new  and 
distinct  cause  of  action."  31  Cyc.  409.  The 
same  principle  is  thus  stated  by  Burks  in  his 
work  on  Pleading  and  Practice: 

"Of  course,  a  party  is  never  permitted  to  make 
an  entirely  new  case  by  his  amendments." 
Burks'  PI.  &  Pr.  586. 

See,,  also,  for  a  discussion  of  the  subject  of 

misjoinder  and  nonjoinder  of  parties,  Burks' 

PI.  &  Pr.  pp.  74-76,  §  312.    It  is  also  stated  b 

the  volume  of  Cyc.  above  cited  that,  even 

under  the  Codes  and  Practice  Acts: 

"In  a  majority  of  the  states  the  courts  have 
established  the  doctrine  that  the  powers  confei^ 
red  u|pon  them,  under  their  Codes  and  practice 
acts,  in  respect  to  amendments  which  set  up 
a  new  and  distinct  cause  of  action,  are  no 
greater  than  that  existing  at  common  law,  and 
that  they  are  not  authorized  to  grant  such 
amendments  at  any  stage  of  the  proceedings/* 
31  Cyc.  409.  410. 

See,  also,  p.  470,  where  it  is  said: 

"In  some  jurisdictions  the  only  limitations  u^ 
on  the  right  to  amend  in  an  action  at  law  is 
that  there  cannot  be  an  entire  change  of  parties 
plaintiff  or  defendant" 

[2,  3]  Our  statutes  (sections  8259,  3260,  of 
the  Code)  and  Acts  1914,  p.  641,  invoked  to 
affirm  the  Judgment,  plainly  do  not  contem- 
plate the  substitution  of  entirely  new  plain- 
tiffs, but  are  rather  intended  to  apply  to 
amendments  involving  amplified  and  supple- 
mental statements  of  the  original  action,  and 
in  furtherance  of  its  object  They  were  nev- 
er intended  to  permit  the  substitution  of  a 
new  cause  of  action.  The  circumstance  that 
in  this  instance  the  substituted  plaintiffs 
owned  the  stock  of  the  Greenwich  Corpora^ 
tion  does  not  affect  the  question.  The  cor- 
poration was  a  separate  entity  from  its  stock- 
holders, with  power  to  sue  and  be  sued ;  and, 
certainly  in  a  legal  forum,  they  stood  in  the 
same  relation  to  each  other  as  any  other  liti- 
gants. 
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For  these  reasons,  the  Judgment  mnst  be 
reversed,  and  the  case  remanded  for  farther 
proceedings. 

Reversed. 


(122  Va.  645) 

TURNBtJLL  et   aL.  v.   BRUNSWICK 

COUNTY. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21.  1918.) 

HiGHWATB    ^=»127(3)    —    BXCKSSIVB    TAXES— 

Levt. 

If  a  local  tax,  legal  and  regular  in  other 
respects  and  designated  for  a  single  purpose,  is 
levied  in  excess  of  the  authorized  rate,  the  tax 
is  not  thereby  rendered  invalid  as  to  the  whole 
amount  but  only  as  to  the  excess,  and  hence 
levy  of  a  road  tax,  exceeding  the  amount  per- 
mitted by  Code  1904,  §  944a,  is  void  only  as 
to  the  illegal  excess,  separable  without  diffi- 
calt7  from  the  authorized  tax. 

Error  to  (Jircuit  Court,  Brunswick  County. 

Application  by  Edward  R.  Turnbull,  Jr., 
and  another  for  exoneration  from  payment  of 
a  road  tax  levied  by  the  county  of  Brunswick. 
The  court  ordered  that  they  be  exonerated 
from  only  a  part  thereof,  and  they  bring  er- 
ror.   Affirmed. 

B.  A.  Lewis,  B.  R.  Turnbull,  Jr.,  and  N. 
Turnbull,  all  of  Lawrenceville,  for  plaintiffs  in 
error.  Marvin  Smlthey,  of  Lawrenceville, 
for  defendant  In  error. 

KELLY,  J.  Subsection  11  of  section  944a 
of  the  Code  directs  that  the  board  qt  super- 
visors of  each  county  shall  annually  levy  a 
county  road  tax  on  all  real  and  personal 
property  subject  to  local  taxation  at  a  rate 
not  to  exceed  40  cents  on  the  $100  in  value  of 
such  property,  and  subsection  12  directs  a 
district  road  tax  at  a  like  maximum  rate, 
but  adds  in  the  latter  subsection  the  limita- 
tion— 

"that  when  the  board  of  supervisors  decide  to 
levy  a  tax  under  this  and  the  preceding  section 
exceeding  a  total  of  thirty  cents  on  the  one 
hundred  dollars'  worth  of  property,  then  be- 
fore such  tax  shall  be  levied  the  question  of 
such  tax  shall  be  submitted  to  the  people  of 
the  county  or  district  affected  as  to  whether  said 
tax  shall  be  levied." 

The  following  agreement  of  facts  is  made 

a  part  of  the  record  in  the  instant  case: 

"It  is  agreed  that  the  board  of  supervisors  of 
Brunswick  county,  for  the  year  1916,  did  levy 
a  district  road  tax  of  forty  cents  on  the  $100 
and  a  county  road  tax  of  15  cents  on  the  $100 
value  of  real  and  personal  property  situate 
in  Red  Oak  magisterial  district,  Brunswick  coun- 
ty, Va..  and  the  same  was  not  submitted  to  the 
vote  of  the  people.  It  is  further  agreed  that 
Gdw.  R.  Turnbull,  Jr.,  and  J.  W,  Unchurch  are 
the  fee-simple  owners  of  a  tract  of  land  situ- 
ate in  said  district,  containing  1,480  acres,  and 
assessed  at  the  sum  of  $8,100.  It  is  further 
agreed  that  the  said  tract  of  land  is  assessed 
with  a  district  road  tax  amounting  to  the  sum 
of  $82.40,  and  with  a  county  road  tax  for  the 
sum  of  $12.15  for  the  year  1916." 

Turnbull  and  Upchurch  applied  to  the  dr- 
colt  court  of  the  county  for  an  order  exon- 


erating them  from  the  payment  of  the  whole 
amount  of  the  county  and  district  road  tax, 
but  that  court  was  of  opinion  that  the  appli- 
cants could  only  be  relieved  as  to  the  excess 
over  the  60  cent  rate  authorized  by  the  stat- 
ute without  a  popular  vote,  and  accordingly 
ordered : 

"That  they  be  exonerated  from  the  payment  of 
$4.05,  the  excess  five  cents  on  the  said  $100 
value  of  said  property,  the  said  sum  of  $4.05 
to  be  deducted  proportionately  from  the  $32.40 
county  road  tax  and  the  $12.15  district  road 
tax." 

This  action  of  the  circuit  court  is  assigned 

as  error,  and  the  assignment  rests  upon  the 

contention  that: 

"The  board  having  exceeded  the  authority  of 
the  law,  the  act  which  governed  the  right  to 
levy  the  tax,  without  submitting  the  same  to  the 
vote  of  the  people  as  provided  by  the  said  act, 
the  whole  levy  is  null  and  void,  and  there  was 
nothin^i  left  for  the  court  to  do  but  to  declare 
the  levies  iUegaL" 

There  is  some  conflict  of  authority  upon 
the  question  thus  presented,  but  we  think 
the  sounder  view,  and  the>one  more  in  harmo- 
ny with  the  general  plan  and  policy  of  the 
Virginia  statutes  germane  to  the  subject  is 
that  if  a  local  tax,  legal  and  regular  in  oth- 
er respects  and  designated  for  a  single  pur- 
pose, is  levied  in  excess  of  the  authorized 
rate,  the  tax  is  not  thereby  rendered  invalid 
as  to  the  whole  amount,  but  only  as  to  the 
excess. 

The  rule  is  stated  in  27  Am.  &  Engl  Ency. 

of  Law  (2d  Ed.)  at  page  612,  as  follows : 

"A  tax  in  excess  of  the  prescribed  limit  is 
void  only  as  to  the  excess,  provided  such  excess 
can  be  legally  separated  from  the  valid  portion 
of  the  tax;  but  when  the  illegality  permeates 
the  whole  tax,  so  that  such  separation  cannot 
bo  made,  the  entire  tax  must  falL*' 

See,  also,  cases  <dted  in  note  5  to  above 
and  note  5  to  Supplement  4  A.  &  E.  Ency. 
1036. 

-To  the  same  effect  is  the  text  in  37  Cyc. 

969.  where  it  is  said  that: 

''Where  taxes  are  levied  to  the  prescribed  lim- 
it, the  power  is  exhausted,  and  any  ^tax  levied  in 
excess  thereof  is  illegal  and  void." 

See,  also^  cases  cited  in  note  38  to  above 
text. 

In  the  instant  case,  the  entire  tax  was  to 
be  applied  to  couilty  and  district  road  pur- 
poses, and  there  is  no  difficulty  in  separating 
the  illegal  excess  from  the  authorized  tax. 
The  decision  of  the  court  seems  to  us  to  have 
been  a  just,  equitable,  and  practical  solution 
of  the  controversy.  Section  571  of  the  Code, 
under  which  the  application  in  the  present 
case  was  made,  provides  a  satisfactory  and 
adequate  remedy  for  the  individual  taxpayer 
in  all  such  cases ;  and  section  841  of  the  Code 
authorizes  an  appeal  from  any  levy  made 
by  the  board  of  supervisors,  which,  in  the 
opinion  of  the  attorney  for  the  common- 
wealth, is  illegal,  or  from  which  he  shall, 
be  required  to  appeal  by  any  six  freeholders 
of  the  county,  thus  providing  an  ample  rem- 
edy in  all  cases  in  which  the  citizens  of  the 
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entire  county  or  of  any  district  should  feel 
themselves  aggrieved  by  an  alleged  illegal 
tax. 

The  judgment  complained  of  is  affirmed. 

Affirmed. 

(122  Va.  906) 

DERRICK  V,  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21.  1918.) 

1.  Licenses   <®=>5— Civil   Engineeb— Power 
OF  Legislature. 

The  Legislature  has  power  to  impose  a  li- 
cense tax  on  the  practice  of  his  profession  by 
'  a   civil   engineer,   upon    his    acting   as    a   civil 
engineer,  in  the  business  of  another  as  well  as  in 
his  own  business. 

2.  Licenses  ^=>11(1)  —  License  Tax  —  Civil 
Engineering— Statute— ^'Business." 

Acts  1915,  c.  148,  §  89,  providing  that  any 
person  or  firm  who  shall,  for  compensation,  en- 
gage in  the  business  of  civil,  mining,  mechanical, 
or  electrical  engineering,  shall  pay  a  license 
tax  of  $15  per  year  for  the  privilege,  does  not 
impose  a  license  tax  on  the  mere  practice  of 
one's  profession  as  a  civil  engineer,  the  mere 
acting  as  such,  but  not  in  one''s  own  business 
as  engineer.  The  mere  doing  of  the  work  of 
l^e  profession  does  not,  in  all  cases,  constitute 
such  work  the  "business"  of  the  person  doing 
it,  for,  where  one  employed  by  another  is  an 
independent  contractor,  he  is  engaged  in  his 
own  "business ;"  otherwise,  when  be  is  a  mere 
servant  or  ordinary  employ^. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Business.] 

Error  to  Circuit  Court,  Lunenburg  County. 

H.  H.  Derrick  was  convicted  of  engaging 
In  the  business  of  civil  engineer  for  compen- 
sation without  having  procured  a  license,  and 
he  brings  error.    Order  reversed. 

The  accused  was  Indicted,  convicted  of, 
and  sentenced  to  pay  a  fine,  by  the  order  of 
court  complained  of,  for  the  following  al- 
leged offense  under  section  89  of  the  Acts  of 
Assembly  of  1915,  p.  252,  namely,  that  he  did 
"for  comp.M:  :it:on  engage  In  the  business  of 
civil  engineer  without  having  procured  a 
license  so  to  do.    ♦    ♦    ♦  '* 

The  said  statute  is  as  follows: 

"89.  Civil  and  Electrical  Engineera.-^Any  per- 
son or  firm  who  shall  for  compensation  engage 
in  the  business  of  civil,  mining,  mechanical  or 
electrical  engineering  shall  pay  a  license  tax  of 
fifteen  dollars  per  year  for.  the  privilege  of  con- 
ducting such  business;  the  said  license  to  be 
procured  from  the  commissioner  of  revenue  of 
the  city  or  district  in  which  said  engineer  shall 
have  his  oflSce  on  the  first  day  of  May  in  each 
year:  Provided,  that  the  license  of  any  engi- 
neer who  has  not  practiced  his  profession  for 
more  than  five  years,  or  whose  income  from 
such  business  is  less  than  five  hundred  dollars 
for  the  preceding  year  shall  be  five  dollars;  and, 
provided,  further,  that  on  the  payment  of  the 
license  as  herein  provided  the  said  engineer 
shall  be  entitled  to  engage  in  such  business  in 
any  part  of  this  state.  Any  person  or  firm 
violating  the  provisions  of  this  section  shall 
be  fined  not  less  than  ten  dollars,  nor  more  than 
thirty  dollars,  for  each  offense." 

The  Facts. 

The  material  facts  are  as  follows:  The  ac- 
cused was  engaged  In  the  practice  of  his  pro- 


fession as  a  dvll  engineer,  but  not  in  the 
general  practice  of  it,  in  the  sense  that  he 
was  open  to  employment  by  the  public  or  any 
part  thereof.  He  was  in  the  exclusive  em- 
ployment of  another,  a  railroad  company. 
The  whole  of  his  time  and  services  as  civil 
engineer  were  engaged  and  paid  for  by  his 
employer  and  were  rendered  in  the  perform- 
ance of  civil  engineering  work  for  that  em- 
ployer, such  as  was  necessary  to  be  done  by 
the  latter  in  Its  business. 

Theo.  W.  Reath,  of  Philadelphia,  Pa.,  J.  M. 
Crute,  of  Farmviile,  and  F.  S.  Kirkpatrick, 
of  Lynchburg,  for  plaintiff  In  error.  The  At- 
torney General,  for  the  Commonwealth. 

SIMS,  J.  (after  stating  the  facts  as  above). 
[1]  The  power  of  the  I-egislature  to  impose 
a  license  tax  upon  the  practice  of  his  pro- 
fession by  a  civil  engineer — upon  his  acting 
as  a  civil  engineer — in  the  business  of  an- 
other as  well  as  in  his  own  business.  Is  not 
drawn  in  question  in  the  instant  case,  and, 
indeed,  cannot  be  doubted.  The  question  be- 
fore us  for  determination  is  merely  whether 
the  Legislature  by  the  provisions  of  the  stat- 
ute above  quoted  has  exercised  such  power. 
The  language  of  the  statute  itself  must  be 
looked  to  for  the  decision  of  such  question. 

It  will  be  observed  that  the  language  of 
section  89  imposes  a  license  tax  on  "any 
person  or  firm  who  shall  •  •  ♦  engage 
in  the  business  of  civil  ♦  ♦  •  engineer- 
in,*:.  »  ♦  ♦»'  The  language  is  different 
froin  tliat  of  the  sections  of  the  same  stat- 
ute Imposing  license  taxes  upon  lawyers, 
dentists,  and  others.  Section  115  of  such 
statute  provides  that  "  *  *  *  no  person 
shall  act  as  attorney  at  law  or  practice  law 
in  the  courts  of  this  "commonwealth  without 
a  separate  revenue  license."  Section  117  pro- 
vides: "No  person  shall  practice  as  a  den- 
tist •  •  •  without  a  revenue  license. 
«    *    « » 

[2]  We  are  of  opinion  that  section  89 
aforesaid  does  not  impose  a  license  tax  upon 
the  mere  practice  of  one's  profession  as  a 
civil  engineer — the  mere  acting  as  a  dvll 
engineer — when  such  a  one  is  not  en- 
gaged in  his  own  business  as  such  engineer. 
The  Legislature  might  have  provided  that  a 
civil  engineer  should  pay  a  license  tax  if  he 
practiced  his  profession  at  all,  or  acted  at 
all  as  a  civil  engineer,  as  it  did.  In  effect,  in 
respect  to  lawyers  and  dentists  practicing 
their  professions,  as  aforesaid;  but  it  did 
not.  By  section  89  aforesaid  a  different  pro- 
vision is  made,  and  one  who  practices  his 
profession  as  a  civil  engineer — one  who  acts 
as  a  civil  engineer;  i.  e.,  ddes  that  kind  of 
work — is  not  merely  for  that  reason  required 
to  pay  a  license  tax.  There  is  something 
more  specified  as  to  such  action  before  the  li- 
cense tax  is  imposed,  namely,  the  action 
must  be  such  that  it  constitutes  a  "business 
of  civil    ♦     ♦    *    engineering*';    otherwise. 
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it  Is  not  subject  to  any  license  tax.  Clearly, 
therefore,  the  mere  practice  of  one's  profes- 
sion as  a  dvll  engineer,  the  doing  the  w^ork 
of  a  civil  engineer,  Is  not  sufficient  to  bring 
such  a  person  within  the  operation  of  the 
statute  under  consideration,  unless  the  mere 
practice  of  the  profession,  the  mere  doing  of 
the  work  of  the  profession,  in  all  cases  con- 
stitutes that  work  the  "business"  of  the  per- 
son doing  it.  Does  the  mere  doing  of  the 
professional  work  always  have  that  result? 
Manifestly  not  It  is  true  that  oftentimes, 
and  perhaps  usually,  the  practice  of  a  pro- 
fession, is  the  "business"  of  the  person  en- 
gaged in  it,  but  not  always  so.  To  illus- 
trate: iSaid  section  89  of  the  statute  imposes 
a  license  tax  on  any  "firm"  which  is  engag- 
ed for  compensation  "in  the  business  of  civil 
engineering."  It  is  evident  that  the  statute 
does  not  impose  a  license  tax  on  every  mem- 
ber of  such  a  firm,  as,  for  instance,  section 
115  of  the  same  statute  does  ui)on  each  in- 
dividual member  of  a  law  firm.  The  lan- 
guage used  by  'the  Legislature  in  the  two 
sections  is  diiTerent,  as  above  noted.  One  li- 
cense only  is  exacted  of  a  firm  of  civil  engi- 
neers) however  many  members  may  compose 
it,  or  however  many  civil  engineers  may  be 
employed  by  it,  and  be  engaged  in  the  prac- 
tice of  the  profession  of  dvll  engineering,  or, 
indeed,  however  many  members  or  employ^ 
of  it  may  be  engaged  "in  the  business  of 
civil  •  •  •  engineering."  And  here  we 
have  disclosed  a  further  element  which  dis- 
tinguishes the  "business"  of  civil  engineering 
which  is  taxed  by  the  statute  (section  89), 
namely,  it  must  be  a  person's  oton  'business 
In  which  he  is  engaged,  in  order  to  subject 
him  to  the  tax.  This  feature  of  this  section 
of  the  statute  is  not  peculiar  to  it,  however. 
It  inheres  in  the  meaning  with  which  the 
word  "business"  is  used  in  other  sections  of 
the  same  statute;  for  example,  in  section  45, 
providing  that  "every  person,  firm,  ♦  •  • 
engaged  in  the  business  of  a  merchant  shall 
pay  a  license  tax,"  and  similar  provisions  in 
other  sections  as  to  other  businesses.  No  one 
would  contend  that  a  salesman  employed  by 
a  merchant,  having  no  other  interest  or  con- 
nection with  the  business,  was  engaged  in 
the  business  of  a  merchant,  within  the  mean- 
ing of  the  statute. 

Now,  when  is  a  person  engaged  in  his  own 
business? 

The  lexicographers  and  courts  have  found 
it  Impossible  to  define  even  the  word  "busi- 
ness" with  sufficient  accuracy  to  cover  all 
cases.  The  same  is  true  of  the  meaning  of 
the  phrase  "engage  in  business."  The  learn- 
ed Attorney  General  has  cited  a  number  of 
authorities  on  the  latter  subject,  namely: 
Harris  t.  State,  50  Ala.  127,  130;  Weil  v. 
State,  52  Ala.  19;  Moore  v.  State,  16  Ala. 
411 ;  Hewin  v.  Atlanta,  121  Ga.  723,  730,  49 
S.  E.  766,  67  L.  R.  A.  795,  2  Ann.  Cas.  296 ; 
Easterbrook  v.  Hebrew  Ladies'  Orphan  So- 
ciety, 85  Conn.  289,  294,  295,  82  Atl.  561,  41 
L.  IL  A.  (N.  S.)  615;   Gobln  v.  State^  9  OkL 


Cr.  201,  131  Pac.  546,  44  L.  B.  A.  (N.  S.) 
1089;  and  State  v.  Paul,  56  Neb.  369,  76 
N.  W.  861.  All  of  these  cases,  except  the 
two  last  named,  concern  a  business  which 
was  the  person's  own  business  who  Is  said 
to  be  engaged  in  it.  With  the  exception  men- 
tioned, these  cases  do  not  involve  or  con- 
sider the  situation  of  one  practicing  his  pro- 
fession or  doing  other  work  in  the  business 
of  another.  It  is  true  the  cases  of  Gobin  v. 
State  and  State  v.  Paul,  supra,  concern  per- 
sons employed  in  the  business  of  another; 
but  the  persons  so  employed  were  unlicensed 
physicians.  They  were  employed  by  licensed 
physicians  and  engaged  in  the  business  of 
the  latter.  The  prosecution  in  those  cases, 
however,  was  under  the  Nebraska  statute 
(section  16,  art.  1,  c.  55,  Compiled  Statutes). 
This  statute,  so  far  as  material,  provided 
that  "any  person  who  •  ♦  •  has  not 
complied  with  the  provisions  of  this  act,  who 
shall  engage  In  the  practice  of  medicine, 
*  ♦  *  shall  be  deemed  guUty  of  a  misde- 
meanor, ♦  •  •"  etc.  That  statute,  like 
the  Virginia  statute  with  respect  to  lawyers 
and  dentists,  was  directed  against  the  per- 
sonal action  therein  mentioned,  and  not 
against  a  business.  The  two  last-named  cas- 
es, therefore,  and  the  other  cases  cited,  as. 
above  noted,  afford  us  no  aid  in  ascertaining 
the  meaning  of  the  phrase  "engage  in  busi- 
ness." They  are  equally  far  afield  on  the 
question  of  when  a  person  is  engaged  In  his 
own  business. 

We  are  cited  to  but  one  authority  which 
involves  the  last-named  question,  and  that  is 
the  case  of  Watts  v.  Commonwealth,  106  Va. 
851,  56  S.  B.  223,  Ann.  Cas.  1914B,  738. 
While  not  perhaps,  precisely  in  point,  that 
case  is  very  nearly  so,  and  is  very  illumi- 
nating upon,  and,  in  principle,  is  conclusive 
of,  the  question  last  above  referred  to — 
which,  indeed,  is  the  pivotal  question  in  the 
instant  case. 

In  the  Watts  Case,  a  construction  com- 
pany, duly  licensed  to  conduct  its  business 
of  general  contracting,  was  engaged  in  cer- 
tain construction  work  for  a  railroad  com- 
pany in  Pittsylvania  county.  Watts  was  a 
day  laborer  in  the  employment  of  that  com- 
pany. He  was  sent  by  the  company  to  Dan- 
ville to  employ  laborers  for  the  company. 
Watts  did  there  employ  a  number  of  laborers 
for  the  company,  and  was  arrested,  prosecut- 
ed, and  convicted  of  an  alleged  violation  of 
the  license  statute  (section  128,  p.  2247,  Code 
1904),  which  is  as  follows: 

"Any  .  person  who  hires  or  contracts  with 
laborers,  male  or  female,  to  be  employed  by  per- 
sons other  than  himself,  shall  be  deemed  to  be 
a  labor  agent;  and  no  person  shall  engage  in 
such  business  without  having  first  obtained  a 
license  therefor.  Every  person  who  shall  with- 
out a  license  conduct  business  as  a  labor  agent 
shall  pay  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars." 

It  vrill  be  observed  that  this  statute  defines 
what  the  personal  action  is  against  which  it 
is  directed,  and  so  far  as  such  personal  ac- 
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tion  was  concerned  Watts  came  directly 
within  the  provisions  of  the  statute.  He 
hired  lahorera  to  he  employed  by  a  person 
other  than  himself.  Under  the  very  terms  of 
the  statute,  therefore,  he  was  "deemed  to  be 
a  labor  agent" — ^his  action  constituted  him  a 
"labor  agent."  But  the  statute  did  not  im- 
pose a  license  upon  such  mere  personal  ac- 
tion. There  was  something  more  specified  by 
the  statute  as  to  such  action  before  it  im- 
posed a  license  tax  thereon,  namely:  The  ac- 
tion of  the  person  hiring  the  laborers  must 
have  been  such  that  it  constituted  his  busi- 
ness; he  must  have  been  engaged  "In  such 
business''^;  he  must  have  been  conducting  a 
"business  as  labor  agent." 

At  page  852  of  106  Va.,  at  page  224  of 
56  S.  E.  (Ann.  Gas.  1914B,  738),  this  court,  in 
its  opinion  delivered  by  Judge  Whittle,  said: 

"It  thus  appears  that  the  single  question  pre- 
sented by  the  record  for  our  determination  is 
whether  or  not  the  plaintiff  in  error  was  engag- 
ed in  the  business  of  a  labor  agent  within  the 
meaning  of  the  foregoing  statute;  it  being  ad- 
mitted that  he  had  no  license.  We  have  no 
difficulty  in  resolving  that  question  in  the  nega- 
tive. Indeed,  it  would  seem  clear  that  nothing 
more  can  be  predicated  of  the  transaction  than 
that  it  constituted  a  hiring  of  laborers  by  the 
construction  company,  the  principal,  through 
the  medium  of  its  own  agent,  for  the  lawful 
prosecution  of  its  business.  The  case  is  con- 
trolled by  the  maxim,  *Qui  fadt  per  alium,  fadt 
per  se*  (Broom's  Max.  818),  a  failure  to  observe 
which,  in  such  case,  would  impose  impossible 
restrictions  upon  corporations  and  natural  per- 
sons throughout  the  commonwealth,  whose  busi- 
nesses necessitate  the  employment  of  large  num- 
bers of  laborers.  Corporations  must  of  neces- 
sity act  through  agents,  and  it  is  wholly  im- 
practicable for  individuals  engaged  in  large 
affairs  personally  to  hire  laborers  to  carry  on 
their  work.  If  the  doctrine  contended  for  were 
maintained,  contractors  and  others  of  that  class 
would  be  compelled  either  to  rely  on  labor  agents 
to  secure  necessary  labor  or  else  go  out  of  ousi- 
ness.  It  cannot  be  inferred  that  the  Legisla- 
ture, if  within  its  competency,  intended  to  place 
such  unreasonable  limitations  upon  these  essen- 
tial factors  in  the  internal  improvement  of  the 
state.  The  purpose  of  the  statute  is  to  reach  a 
class  of  persons  who,  for  compensatioD,  conduct 
the  business  of  employing  laborers  for  other 
persons,  with  respect  to  whom  they  bear  no 
other  contractual  relation;  but  it  can  have  no 
application  to  a  principal  (whether  a  corpora- 
tion or  natural  person)  who,  in  good  faith,  em- 
ploys such  laborers  for  his  own  service  by  means 
i)f  his  own  employ^.  .In  such  case,  under  the 
maxim  referred  to,  the  acts  of  the  agent  are  the 
acts  of  the  prindpal. 

"The  differentiating  features  between  the  two 
transactions  of  hiring  laborers  by  labor  agents 
and  by  one's  own  agent  may  be  illustrated  by 
the  instances  of  a  purchase  of  real  estate 
through  a  real  estate  agent,  whose  business 
it  is  to  negotiate  sales  for  any  one  who  may 
choose  to  engage  his  services,  with  whom  and 
his  patron  no  other  contractual  relation  exists, 
on  the  one  hand,  and  a  purchase  by  a  princi- 
pal, through  his  own  private  agent,  on  the 
other.  From  the  former  the  state  exacts  a 
license,  but  not  from  the  latter.  In  our  opin- 
ion the  statute  in  question  is  plainly  not  sus- 
ceptible of  the  interpretation  placed  upon  it 
by  the  trial  court;  but  even  if  it  were  of  doubt- 
ful import,  being  a  law  imposing  a  license  tax, 
upon  familiar  principles,  it  would  have  to  be 


construed  strictiy,   and   most  strongly   against 
the  state  and  in  favor  of  the  citizen." 

It  is  true  that  the  mere  fact  that  one  is 
employed  by  another  does  not  furnish  a  valid 
test  of  whether  the  former  is  or  is  not  en- 
gaged in  his  own  business.    All  professional 
men  and  those  engaged  in  any  kind  of  work 
for  others,  whether  skilled  or  unskilled,  are 
employed  by  others,  even  when  the  former 
are  engaged  in  their  own  business.     When 
one  is  employed  by  another,  the  true  test  of 
whether  the  former  is  engaged  in  his  own 
business,  or  the  business  of  the  latter,  Is  the 
character  of  the  employment    Is  the  former 
an  independent  contractor,  and  as  such  in 
the  employment  of  another  and  doing  work 
for  such  other;    or  is  the  former  a  mere 
servant   or   ordinary  employ^   of   another? 
That  is  the  true  test.    In  the  case  first  stat- 
ed, the  person  employed  is  engaged  in  a  busi- 
ness of  his  own,  although  doing  work  for  an- 
other.    In  the  second  case,  the  person  em- 
ployed Is  engaged  in  the  business  of  his  em- 
ployer, and  not  in  a  business  of  his  own. 
The    principle    on    which    this    distinction 
rests  was  involved  in  the  Watts  Case,  su- 
pra.   It  inheres  in  the  meaning  of  the  phrase 
"engage  in   business."     The   delineation  of 
the   distinction    between    persons    who   are 
in  the  class  of  independent  contractors  and 
those  in  the  class  of  mere  servants  or  or- 
dinary employes  has  been   so  often  point- 
ed out  in  the  decisions  of  the  courts  on  the 
subject  and  the  discussions  of  It  by  text- 
writers,  and  is  so  well  understood,  that  it  Is 
deemed  unnecessary  to  cite  authorities  here 
elaborating  such  distinction.    It  Is  sufficient 
to  say  that  it  is  manifest  that  the  accused 
in  the  instant  case  was  a  mere  servant  or  oi^ 
dinary  employ^  of  another  when  engaged  in 
the  work  as  civil  engineer  for  which  he  was 
indicted,  and  that  he  was  not  so  engaged  as 
an  Independent  contractor.     Hence  he  was 
not  then  engaged  in  the  business  of  dvil  en- 
gineer within  the  meaning  of  the  statute  un- 
der which  he  was  indicted. 

For  the  foregoing  reasons,  the  order  com- 
plained of  will  be  reversed,  and  the  case  dis- 
missed. 

Reversed.  • 

(122  Va.  425) 

BERLIN  V.  WALL  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Neglioencb  ^=»136(8) — Question  of  Law. 

If  the  facts  as  to  alleged  negligence  are  clear 
and  undisputed,  the  court  must  say  as  a  mat- 
ter of  law  whether  they  constitute  negligence. 

2.  Landlord  and  Tenant  ^=»164(1)— Defec- 
tive Skylight— PbbsonaIj  Injuby— Liabel- 

ITY. 

Although  the  lessee  who  had  leased  three 
rooms  on  the  second  floor,  and  his  family,  indnd- 
ing  plaintiff,  six  years  old,  were  entitled,  in 
common  with  other  tenants,  to  the  use  of  a 
room  in  which  was  a  skvlight  guarded  by  a 
railing  about  32  inches  high,  consisting  of  three 
strips  of  plank  three  inches  wide  and  a  top  rail. 
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plaintiff  could  not  recover  because,  while  at 
play  in  said  room,  he  climbed  or  fell  through 
the  opening  between  the  planks  of  the  railing, 
or  from  the  top  thereof,  through  the  skylight 
to  the  floor  beneath,  the  danger  being  as  obvious 
to  the  lessee  who  had  occupied  the  premises 
for  14  months,  while  the  same  condition  exist- 
ed, as  to  the  lessor,  although  the  glass,  which 
was  covered  with  dust,  was  not  the  kind  general- 
ly used  for  skylights,  and  the  railing  a  warning 
that  the  lessor  had  reserved  the  part  of  the 
room  taken  up  by  the  skylight  to  give  light  to 
the  tenant  below. 

3.  Negligence   ^=»121(1)   —  Existence    or 
Duty. 

In  an  action  for  personal  injuries  alleged 
to  have  been  occasioned  by  the  negligence  or 
default  of  another,  it  must  be  shown  that  de- 
fendant owed  some  duty  or  obligation  to  the 
party  injured  which  he  failed  to  discharge. 

4.  Negligence  ^=3»3  —  Deqbee  of  Care  — • 
"Propeb  Cake." 

"Proper  care"  d6es  not  require  the  antici- 
pation of  every  accident  that  can  happen,  or 
the  providing  of  every  conceivable  safeguard 
for  the  prevention  of  any  possibility  of  accident, 
but  the  exercise  of  reasonable  care  to  avoid  ac- 
cidents which,  according  to  observation  and  ex- 
perience, are  likely  to  happen. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proper 
Care.] 

6.  Landlobd  and  Tenant  ^=3>164(1)— Pbbbon- 
AL  Injuries— Liability. 
While  it  is  the  duty  of  the  landlord  to  keep 
in  repair  that  portion  of  the  leased  premises 
which  he  retains  for  the  use  of  the  several  ten- 
ants in  common,  he  is  not  liable  to  the  tenant 
or  members  of  his  family^,  whether  infant  or 
adult,  for  the  defective  condition  or  faulty  con- 
structicm  of  the  leased  premises,  over  which  the 
tenant  has  exclusive  control,  existing  at  the  time 
of  the  lease,  in  the  absence  of  misrepresentation, 
active  concealment,  or  perhaps  total  inability 
on  the  tenant's  part  to  discove|^  the  defect. 

Error  to  Circuit  Court  of  City  of  Lynch- 
burg. 

Action  by  Saul  Berlin,  an  infant,  by  Is- 
rael Berlin,  his  father  and  next  friend, 
against  Ellen  M.  WaU  and  others.  The  trial 
court  sustained  a  demurrer  to  the  declara- 
tion, entered  Judgment  thereon  for  defend- 
ants,  and  the  plaintiff  brings  error.   Affirmed. 

Amonette  &  Bailey,  John  L.  Lee,  and  R.  0. 
Blackford,  all  of  Lynchburg,  for  plaintiff  in 
error.  N.  G.  Manson,  Jr.,  of  Lynchburg,  for 
defendants  in  error. 


PRENTIS,  J.  Saul  Berlin,  an  infant  suing 
by  Israel  Berlin,  his  father  and  next  friend^ 
Instituted  his  action  of  trespass  on  the  case 
against  Ellen  M.  Wall  and  others,  the  own- 
ers of  a  building  leased  to  the  father  of  the 
infant  plaintiff,  to  recover  damages  for  an 
injury  resulting  from  a  fall  through  a  sky- 
light to  the  floor  beneath.  The  trial  court 
sustained  a  demurrer  to  the  declaration,  en- 
tered judgment  thereon  for  the  defendants, 
and  the  plaintiff  assails  the  correctness  of 
that  judgment. 

The  facts  relied  upon  by  the  plaintiff,  in 
substance  alleged  in  the  declaration  and 
therefore  admitted  by  the  demurrer,  are 
these:  That  during  the  year  1913  the  defend- 


ants leased  to  Israel  Berlin,  for  the  use  of 
himself  and  family,  including  the  plaintiff, 
three  rooms  on  the  second  floor  of  a  building 
owned  by  the  defendants  in  Lynchburg. 
These  rooms  opened  upon  another  room, 
which  was  used  in  common  by  all  of  the  ten- 
ants of  the  building,  at  one  end  of  which  was 
a  water-closet,  also  used  in  common  by  all 
of  the  tenants  on  the  second  floor,  and  the 
defendants  retained  and  exercised  control 
over  these  parts  of  the  building  so  used  in 
common  by  the  tenants.  In  this  room,  lead- 
ing from  the  rooms  of  Israel  Berlin,  the  fa- 
ther of  the  plaintiff,  to  the  water-closet,  was 
a  skylight,  made  of  double-thick  window 
glass,  about  a  quarter  of  an  inch  thick,  and 
not  of  the  glass  commonly  used  in  making  a 
skylight.  This  skylight  was  composed  of 
nine  pieces  of  glass,  26  by  28  inches  in  size, 
fitted  into  a  sash,  which  sash  was  fitted  into 
the  floor.  The  defendants  knew  of  the  thin- 
ness and  weakness  of  this  glass  composing 
the  skylight,  but  they  neither  warned  the  de- 
fendant, nor  did  they  impart  to  him  any 
knowledge  of  the  dangerous  condition  of  the 
skylight  That  the  said  Israel  Berlin  could 
not  by  ordinary  inspection  determine  the 
weak  and  dangerous  character  of  the  sky- 
light, since  the  glass  was  covered  with  dust 
and  there  was  nothing  to  indicate  that  the 
skylight  was  of  other  than  skylight  glass. 
Prior  to  the  lease  of  the  rooms  the  defend- 
ants had  erected  around  three  sides  of  the 
skyUght,  the  fourth  side  being  protected  by 
the  wall  of  the  room,  a  railing  about  32  Inch- 
es high,  consisting  of  three  strips  of  plank 
3  inches  wide  and  a  top  rail.  The  first  plank 
was  placed  6  inches  above  the  floor,  whl!  o  the 
second  was  8  inches  above  the  flrst,  thus  leav- 
ing a  space  8  inches  wide,  and  the  other  spa- 
ces were  five  inches  wide.  The  water-closet 
being  a  room  at  the  end  of  the  room  in  which 
the  skylight  was,  it  was  necessary  for  the 
tenant  and  his  family,  including  the  plain- 
tiff, to  pass  and  repass  the.  sky  light  In  or- 
der to  make  use  of  the  water-closet.  The 
children  of  the  tenants  used  this  room  in 
which  the  skylight  was  for  the  purpose  of 
playing,  which  the  declaration  alleges  that 
the  defendants  knew,  or  ought  to  have 
known.  On  or  about  March  13,  1915,  the 
plaintiff,  an  infant  about  six  years  of  age, 
crawled,  climbed,  or  fell  through  the  opening 
between  the  planks  of  the  railing,  or  from' 
the  top  thereof,  on,  against,  or  through  the 
skylight  to  the  floor  beneath,  a  distance  of 
about  20  feet,  as  the  result  of  which  he  was 
injured. 

The  grounds  of  demurrer  here  relied  on.  In 
substance,  are:  That  the  skylight  through 
which  the  plaintiff  fell  was  not  such  a  defect 
as  to  render  the  defendants  liable ;  that  there 
was  no  such  negligence  in  the  manner  In 
which  the  Inclosure  was  constructed  and 
maintained  as  to  render  the  defendants  lia- 
ble;   that  the  skylight  was  separated  from 
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the  room  in  which  the  plaintiff  was  accus- 
tomed to  play  and  through  which  he  had  to 
pass  by  a  railing  so  constructed  that  plain- 
tiff could  not  reach  the  skylight  without 
climbing  over  or  pushing  between  the  strips 
of  the  railing;  that  the  skylight  was  in  the 
same  condition  at  the  time  of  the  accident  as 
at.  the  time  of  the  lease  and»  if  defective,  it 
was  an  open  defect  existing  at  the  time  of 
the  lease;  that  the  skylight,  inclosed  as  it 
was,  was  not  a  dangerous  defect;  that  the 
defects  complained  of  could  not  be  remedied 
without  changing  the  construction  of  the 
leased  premises;  that  the  defendants  owed 
plaintiff  no  duty  which  they-  failed  to  dis- 
charge; and  that  the  accident  was  not  the 
natural,  or  reasonably  to  be  expected,  result 
of  the  manner  in  which  the  skylight,  pr  the 
inclosure  around  it,  was  constructed. 

The  briefs  of  counsel  on  both  sides  so  thor- 
oughly discuss  and  analyze  the  pertinent  au- 
thorities relating  to  the  respective  rights  and 
duties  of  landlords  and  tenants,  and  are  thus 
so  helpful  to  the  court,  that  we  are  relieved 
of  much  labor  which  otherwise  would  be  nec- 
essary. In  our  view  of  the  case,  however,  it 
is  not  necessary  for  us  to  follow  their  exam- 
ple, and  we  shall  therefore  limit  our  discus- 
sion to  the  questions  of  law  and  fact  which 
appear  to  be  controlling  in  this  case. 

The  argument  of  counsel  for  the  plaintiff 

in  error,  in  its  last  analysis,  rests  the  claim 

to  recover  upon  the  rule  which  is  thus  stated 

in  1  Tiffany  on  Landlord  and  Tenant,  at  page 

628: 

"It  frequently  happens  that  the  owner  of  a 
building  demises  separate  parts  thereof  to  dif- 
ferent tenants,  access  to  which  parts  is  by  means 
of  a  passage,  stairway,  or  other  means  of  ap- 
proach, which,  while  intended  for  the  use  of  the 
different  tenants,  is  not  in  itself,  inclnded  in 
the  demise  to  any  one  of  them,  and  consequent- 
ly remains  in  control  of  the  landlord.  In  such 
case  the  landlord  in  effect  invites  the  use  of 
such  passages  or  stairway  by  the  tenants,  and 
by  other  persons  whose  relations  to  the  tenants 
*  involve  their  use  of  these  approaches  in  order 
to  obtain  access  to  the  rooms  or  apartments 
demised,  and  he  is  accordingly  regarded  as  lia- 
ble, both  to  the  tenant  and  such  other  persons, 
for  any  injury  caused  by  his  failure  to  exercise 
reasonable  caro  to  keep  such  parts  of  the  build- 
ing in  proper  repair,  as  is  any  owner  of  land 
or  of  structures  thereon  as  regards  persons 
whom  he  expressly  or  impliedly  invites  to  enter 
thereon." 

•  In  the  case  of  Siggins  v.  McGlll  et  al.,  72 
N.  J.  Law,  263,  62  Atl.  411,  the  same  rule  is 
approved,  and  in  the  note  thereon  (3  L.  R.  A. 
[N.  S.]  316,  111  Am.  St.  Rep.  666)  it  is  suc- 
cinctly stated  thus: 

"The  general  rule  seems  to  be  that  a  landlord 
who  leases  separate  portions  of  the  same  build- 
ing to  different  tenants,  and  retains  control 
of  the  stairways  and  passageways  used  in  com- 
mon by  all  the  tenants,  is  under  an  implied  ob- 
ligation to  use  reasonable  care  to  keep  the  parts 
reserved  in  a  safe  condition  for  use^  and  a  fail- 
ure to  perform  that  duty  renders  him  liable  for 
an  injury  resulting  therefrom  to  a  tenant  or  a 
member  of  his  family,  or  any  person  properly  on 
the  promises,  who  •  is  himself  free  &om  fault*' 
(citing  many  cases). 


The  doctrine  is  approved  In  Nesblt  v.  Webb, 
115  Va.  362,  79  S.  £.  330.  It  is  also  stated  in 
Bennett  v.  Railroad  Co.,  102  U.  S.  577,  26  L. 
Ed.  235,  that: 

The  rule  is  "founded  in  justice  and  necessity, 
and  illustrated  in  many  adjudged  cases  in  the 
American  courts — that  the  owner  or  occupant  of 
land  who,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  his  premis- 
es, for  any  lawful  purpose,  is  liable  in  damages 
to  such  persons,  they  using  due  care — for  injuries 
occasioned  by  the  unsafe  condition  of  the  land 
or  its  approaches,  if  such  condition  was  known 
to  him  and  not  to  them,  and  was  negligently  suf- 
fered to  exist,  without  timely  notice  to  the  pub- 
lic, or  to  those  who  were  likely  to  act  upon  such 
invitation." 

The  lessor  has  been  therefore  held  liable 
where  he  failed  to  give  notice  that  the  prem- 
ises were  Infected  with  disease ;  that  a  weU 
was  polluted;  that  offensive  or  noxious  odors 
were  emitted  from  a  cesspool  or  drains  on  the 
premises;  that  timbers  under  a  floor,, and 
therefore  concealed  from  ordinary  observa- 
tion, were  rotten;  and  that  injury  to  health 
or  body  resulted  from  such  undisclosed  condi- 
tions. 

[1]  In  this  case,  the  facts  as  to  the  alleged 
negligence  being  clear  and  undisputed,  the 
court  must  say  as  a  .matter  of  law  whether 
or  not  they  constitute  negligence.  This  is 
true,  of  course,  whether  the  issue  is  raised 
by  demurrer  to  the  declaration  or  demurrer 
to  the  evidence!  Clark,  by,  etc.,  v.  City  of 
Richmond,  83  Va.  355,  5  a  Eu  369,  5  Am.  St. 
Rep.  281 ;  Richmond  v.  Lambert,  111  Va.  174* 
68  S.  B.  276. 

[21  All  then  that  the  rule  relied  npon  re- 
quired of  the  defendants  was  to  make  and 
keep  the  room  in  a  reasonably  safe  condition 
for  the  purpose  to  which  it  was  devoted.  The 
plaintiff,  however,  had  not  been  invited  to  go 
upon  that  part  of  the  room  about  which  the 
defendants  had  erected  a  barrier.  Indeed,  it 
had  been  definitely  withheld  from  use,  and  the 
barrier  not  only  cut  it  off  and  prevented  such 
use  by  the  tenants,  but  distinctly  and  definitely 
warned  them  not  thus  to  use  it.  The  part 
of  the  room  taken  up  by  the  skylight  was 
reserved  by  the  lessors  for  the  manifest  pur- 
pose of  giving  light  to  the  tenant  of  the 
room  below,  the  railing  was  itself  a  proclama- 
tion of  this  reservation  and  the  reason  there- 
for, and  the  plaintiff  had  no  access  to  the 
skylight  except  by  ignoring  the  warning  and 
climbing  through  or  over  the  barrier.  Nei- 
ther the  lessee. nor  his  family  had  been  invit* 
ed  to  go  inside  of  that  barrier,  and  the  railing 
was  in  itself  sufilcient  notice  of  the  reserva- 
tion of  the  space  so  Inclosed,  a  conttnuons 
prohibition  against  the  use  of  such  space 
and  a  constant  warning  of  the  danger  of 
disregarding  such  notice,  and  the  defendants 
did  not  owe  to  the  tenant  or  his  family  the 
duty  of  protecting  them  against  the  conse- 
quences of  such  disregard. 

By  analogy,  the  principle  enforced  in  Clark, 
by,  etc.,  V.  City  of  Richmond,  supra,  applies 
to  the  facts  of  this  case.    The  city  of  Rich- 
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mond  had  excavated,  under  an  agreement 
"With  the  owner,  a  portion  of  a  lot  Immediate- 
ly adjoining  Fourth  street.  This  excavation 
was  separated  from  the  sidewalk  only  by  a 
wall  from  15  to  24  inches  above  the  general 
level  of  the  sidewalk.  The  plaintiff,  a  small 
child,  six  years  of  age,  came  up  the  sidewalk, 
using  the  walkway  until  near  the  end  of  the 
square,  when,  without  any  necessity  therefor, 
he  got  on  top  of  the  wall,  and  while  standing 
or  walking  thereon  fell  into  the  area.  It  was 
held  in  that  case  that  the  plaintiff  was  not 
entitled  to  recover,  and  the  court  said  that 
the  wall  or  coping  may  be  said  to  have  fur- 
nished the  plaintiff  an  ample  barrier  so  long 
as  he  was  using  the  sidewalk  for  the  puriwses 
of  travel.  The  child  had  the  right  to  be  on 
the  sidewalk,  and  the  city  was  bound  to  use 
reasonable  care  to  keep  It  in  a  reasonably 
safe  condition  for  his  use  while  he  remained 
there,  but  it  was  under  no  obligation  to  pro- 
vide for  his  safety  when  he  left  the  street 
and  got  upon  the  barrier  which  had  been 
placed  there  for  his  protection.  So,  here,  so 
long  as  the  plaintiff  used  that  portion  of  the 
room  expressly  devoted  to  purposes  of  play 
and  for  access  to  the  water-closet,  the  in- 
closure  around  the  skylight  furnished  him 
ample  protection. 

The  case  of  Lynchburg  Telephone  Co.  v. 
Booker,  103  Va.  594,  50  S.  B.  148,  is  relied 
upon  by  the  plaintiff  in  error.  We  do  not 
think  It  applicable  to  this  case.  There  an 
eight  year  old  child,  sitting  in  the  street, 
reached  through  the  fence  and  grasped  a  live 
wire  dangling  through  the  branches  of  a  tree, 
and  the  telephone  company  was  held  responsi- 
ble: but  one  difference  between  that  case  and 
this  is  that  the  child,  when  injured,  was  in 
the  street,  .where  he  had  a  right  to  be,  and 
the  danger  negligently  maintained  by  the 
telephone  company  was  within  reach  of  his 
hand. 

Another  case  relied  upon  to  sustahi  a  re- 
covery is  that  of  Hess  v.  Hinkson's  Adm'r 
(Ky.)  96  S.  W.  436;  but  in  that  case  there 
was  a  hole 'about  two  feet  wide  and  one  foot 
high  in  the  side  of  a  closet,  which  was  used 
in  common  by  tenants,  through  which  a  child 
crawled  out  on  a  roof  and  fell  through  a 
skylight.  One. difference  between  that  case 
and  this  Is  that  there  was  no  barrier  or 
warning  of  any  sort  to  indicate  that  it  would 
be  dangerous  to  do  so. 

On  the  other  hand,  in  McAlpin  v.  Powell, 
70  N.  Y.  126,  26  Am.  Rep.  555,  where  a  child 
passed  through  an  open  window  to  a  plat- 
form, and  thence  to  a  trapdoor,  through 
which  he  fell,  the  landlord  having  negligent- 
ly failed  to  provide  a  proper  fastening  for 
the  trapdoor,  it  was  held  that  the  plaintiff 
could  not  recover  of  the  landlord.  Mayer  v. 
Laux,  18  Misc.  Rep.  671,  43  N.  Y.  Supp.  743, 
illTistrates  the  same  principle^ 

In  Andrews  v.  Williamson,  193  Mass.  92, 
78  N.  E.  737,  118  Am.  St.  Rep.  452,  In  which 
the  wife  of  the  tenant  was  injured  by  the 


breaking  down  of  one  of  the  steps  of  a  stair- 
way as  she  was  passing  over  it,  a  recovery 
was  denied  upon  the  doctrine  thus  stated: 

"With  respect  to  the  repair  of  a  stairway  over 
which  the  tenants  have  only  a  right  of  way  in 
common,  and  which  is  kept  within  the  control 
of  the  landlord,  he  owes  the  duty  of  due  care  to 
keep  it  in  the  condition  In  which  it  was,  or  ap- 
peared to  be,  at  the  time  of  the  letting,  but  he 
is  not  bound  to  change  the  mode  of  construc- 
tion." 

[3, 4]  Of  course,  it  is  fundamental  that,  in 
an  action  for  personal  injury  alleged  to  have 
been  occasioned  by  the  negligence  or  default 
of  another,  it  must  be  shown  that  the  de- 
fendant owed  some  duty  or  obligation  to  the 
partj'^  injured  which  he  failed  to  discharge. 
It  is  always  easy  after  an  accident  has  oc- 
curred to  show  that,. if  something  which  was 
not  done  had  been  done,  the  accident  could 
have  been  prevented ;  but  proper  care  in 
such  a  case  does  not  require  the  anticipation 
of  every  accident  that  can  happen,  or  the 
providing  of  every  conceivable  safeguard  for 
the  prevention  of  any  possibility  of  an  acci- 
dent. It  does,  however,  require  the  exercise 
of  reasonable  care  to  avoid  accidents  which, 
according  to  observation  and  experience,  are 
likely  to  happen.    Watson  on  Damages,  §  33. 

It  is  maintained  by  the  defendants  that 
this  accident  was  not  the  natural  result  of 
the  manner  of  construction  of  the  skylight. 
The  plaintiff  claims  that  it  should  have  been 
constructed  of  skylight  glass,  and  that  the 
failure  so  to  construct  it  made  it  a  menace 
and  constitutes  the  negligence  for  which  the 
defendants  are  responsible.  If,  however,  it 
had  been  constructed  of  skylight  glass,  no 
barrier  would  have  been  necessary,  and  the 
lessors  could  have  safely  allowed  the  tenant 
and  his  family  unobstructed  access  to  the  en- 
tire room.  Inasmuch  as  it  was  not  con- 
structed of  skylight  glass,  the  barrier  be- 
came proper  as  a  notice,  and  in  the  exercise 
of  due  care  necessary.  One  fact  relied  on  to 
show  that  the  alleged  defect  was  concealed 
from  the  plaintiff  was  that  the  glass  was  cov- 
ered with  dust,  but  this  was  surely  as  ap- 
parent *to  the  lessee  as  it  was  to  the  lessors ; 
and  the  charge  of  concealment  cannot  be 
founded  on  such  a  circumstance. 

There  are  a  number  of  Virginia  cases  in 
which  it  has  been  held  that  the  defendant 
was  not  liable  because  the  injury  was  not 
the  natural  result  to  be  expected  from  the 
negligence  complained  of.  In  Wlnfree  v. 
Jones,  104  Va.  39,  51  S.  B.  153,  1  L.  R  (A 
(N.  S.)  201,  a  tenant  abandoned  the  land- 
lord's premises  and  left  a  door  open.  There- 
after some  one  who  had  no  legal  right  in  the 
house,  but  who  obtained  access  thereto  by 
reason  of  the  unlocked  door,  negligently  set 
it  on  fire,  and  the  court  declared  as  a  mat- 
ter of  law  that  such  a  result  was  not  to  be 
expected,  and  that  the  negligence  of  leaving 
the  house  open  was  not  the  proximate  cause 
of  the  fire ;  hence  that  there  could  be  no  re- 
covery by* the  owner  against  the  tenant  be* 
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cause  of  the  unexpected  result  of  such  neg- 
ligence. 

In  Newport  News,  etc.,  Ry.  Co.  v.  Clark, 
105  Va.  205,  52  S.  E.  1010,  6  Ia  R  A.  (N.  S.) 
905,  115  Am.  St.  Rep.  868,  it  was  held  that 
the  death  of  a  child,  who  ran  Into  a  rope 
stretched  across  the  sidewalk  and  was  killed, 
was  not  the  natural  result  of  stretching  a 
three-quarter  inch  rope  across  a  sidewalk, 
and  the  fact  that  it  was  customary  also  to 
place  a  guard  at  the  point  of  obstruction  to 
warn  persons  against  injury  from  falling 
substances,  and  that  none  was  placed  there 
in  that  case,  did  not  change  the  conclusion. 

If  this  accident  was  naturally  to  be  antici- 
pated, because  of  the  accumulation  of  dust 
on  the  skylight.  It  was  as  much  to  be  antici- 
pated by  the  tenant  as  by  the  landlord.  All 
that  had  to  be  done  was  to  reach  the  hand 
over  the  32-inch  railing,  or  through  one  of  the 
spaces  in  it  and  rub  off  the  dust,  for  this 
was  the  only  thing  that  prevented  the  lessee 
from  detecting  that  the  alleged  faulty  con- 
struction of  the  skylight  made  it  a  source  of 
danger  to  his  child. 

It  is  to  be  observed  In  this  connection  that, 
while  the  same  conditions  had  existed  during 
the  14  months  which  had  intervened  between 
the  lease  of  the  premises  and  the  accident, 
and  the  tenant  and  his  children  had  used  the 
room  during  all  that  period,  no  accident  had 
occurred,  and  of  course  we  must  assume  that 
the  tenant  did  not  anticipate  such  an  acci- 
dent, or  he  would  have  kept  closer  watch  over 
his  child. 

[61  Though  it  is  the  duty  of  the  landlord 
to  keep  in  repair  that  portion  of  the  leased 
premises  which  he  retains  for  the  use  of  the 
several  tenants  in  common,  still  another  gen- 
eral rule  is  that  the  landlord  is  not  liable  to 
the  tenant,  members  of  his  family,  whether 
infant  or  adult,  for  the  defective  condition 
or  faulty  construction  of  the  leased  premises 
over  which  the  tenant  has  exclusive  control 
existing  at  the  time  of  the  lease,  unless  there 
was  misrepresentation,  active  concealment,  or 
perhaps  total  inability  on  the  tenant's  part 
to  discover  the  defect  Smith  v.  Wolsiefer, 
110  Va.  24T,  89  S.  R  116 ;  Looney  v.  McLean, 
120  Mass.  35,  39  Am.  Rep.  295;  Wood  on 
Landlord  &  Tenant,  921;  Taylor  on  Landlord 
&  Tenant  (9th  Ed.)  220. 

In  this  case  there  is  no  failure  to  keep  in 
repair,  and  the  defect>  if  it  was  a  dangerous 
defect,  was  apparent,  and  the  railing  stood 
there  as  a  constant  warnlhg  to  the  tenant 
and  his  family  that  the  portion  of  the  room 
within  the  barrier  was  not  for  common  use, 
and  that  it  was  not  such  a  skylight  as  could 
be  safely  walked  over. 

In  Woods  V.  Naumkeag  Steam  Cotton  Co., 
134  Mass.  359,  45  Am.  Rep.  344,  where  the 
tenant's  wife  was  injured  owing  to  the  defec- 
tive condition  of  a  common  stairway,  there 
being  no  railing  on  either  side  of  it,  the  steps 
being  so  constructed  as  to  cause  an  accumula- 


tion of  ice  and  snow,  it  was  held  that  the  land- 
lord was  under  no  obligation  to  change  the 
original  construction  of  the  steps  for  the  bene- 
fit of  the  tenant,  and  that,  as  the  structure  of 
the  steps  remained  unchanged  from  the  time 
of  the  plaintiff's  first  occupancy  of  the  build- 
ing to  the  time  she  received  the  injury,  there 
could  be  no  recovery. 

The  general  doctrine  is  stated  in  1  Tiffany 
on  Landlord  &  Tenant,  p.  634,  thus: 

"The  landlord  is  under  no  obligaticm  to  the 
tenant  to  change  the  mode  of  construction  of  the 
passageways,  stairs,  or  platforms,  used  in  com- 
mon by  the  tenants;  and  to  construct  them  upon 
a  different  jplan,  in  order  to  make  them  more 
safe,  provided  the  mode  of  construction  was 
apparent  at  the  time  of  the  letting.  His  ob- 
ligation has  been  said  to  be  merely  to  keep 
such  a  place  'in  such  condition  as  it  was  in,  or 
purported  to  be  in,  at  the  time  of  the  letting,' 
meaning  thereby  such  condition  as  it  would  ap- 
pear to  be  in  to  a  person  of  ordinary  observa- 
tion, and  having  reference  to  the  obvious  «mi- 
dition  of  things  existing  at  the  time  of  the 
letting.  AccordingljT  it  has  been  held  a  landlord 
is  not  liable  for  injuries  caused  by  the  rotten 
condition  of  a  platform,  which  was  evidently  in 
that  condition  at  the  tune  of  the  lease"— citing 
Woods  V.  Naumkeag  Steam  Cotton  Co.,  supra; 
Quinn  v.  Perham,  151  Mass.  162,  23  N.  E. 
735 ;  Lynch  v.  Swan,  167  Mass.  510,  46  N.  E. 
51;  O'Malley  v.  Twenty-Five  Associates,  178 
Mass.  555,  60  N.  E.  387;  Humphrey  v.  Wait, 
22  U.  C.  C.  P.  580 ;  Rogers  v.  Sorrell,  14  Man. 
Rep.  450;  Andrews  v.  Williamson,  193  Mass. 
92,  78  N.  E.  737, 118  Am.  St.  Rep.  452. 

Here,  then,  we  have  a  skylight,  the  con- 
struction of  which  was  perfectly  open  and  ap- 
parent, or  easily  discoverable,  by  the  tenant 
at  the  time  the  lease  commei^oed,  with  Its 
railing  protecting  from  accident  those  who 
were  inattentive;  and,  if  this  constituted  a 
dangerous  defect  therein,  as  is  claimed,  sudi 
peril  was  as  apparent  to  the  tenant  as  It  wa^t 
to  the  landlord.  If  it  could  have  been  discov- 
ered by  the  tenant  by  a  reasonable'  inspection 
thereof,  the  defendants  are  not  liable  for  the 
injury  resulting  therefrom.  Moynihan  y.  Al- 
lyn,  162  Mass.  270,  88  N.  B.  497;  16  R.  C.  Ll 
1040,  1067. 

Fair-minded  men  cannot  differ  as  to  the 
proposition  that  the  most  cursory  examina- 
tion by  the  lessee  would  have  disclosed  the 
material  of  which  the  skylight  was  construct- 
ed. Neither  the  tenant  nor  any  member  of 
his  family  had  any  right  thereon.  The  barri- 
er stood  as  a  constant  notice  and  warning 
that  it  was  not  Intended  to  be  walked  over, 
and  all  of  these  facts  were  perfectly  mani- 
fest. Dangers  constantly  beset  unattended 
small  children,  and  the  defendants  cannot  be 
held  responsible  for  the  happening  of  an  ac- 
cident from  a  possible  danger,  the  existence 
of  which  was  disclosed  to  the  parents  and 
natural  guardians  of  the  infant  plaintiff,  and 
of  which  the  defendants  had  given  sufficient 
warning.  The  accident  would  not  have  oc- 
curred had  this  warning  been  heeded,  and 
our  Judgment  accords  with  that  of  the  trial 
court. 

Afl^med. 


Va.) 

(122  Va.  636) 

SAMUEL  et  aL  v.  HUNTER'S  EX'X, 

(Supreme  Court  of  Appeals  of  Virginia. 
March  21,  19ia) 

1.  Appeal  and  Erbob  ^=»907(2)— Failure  of 
Hecobd  to  Disclose  Offebed  Testimony- 
Presumption. 

Declarations  of  testatrix  having  heen  of- 
fered to  show  that  she  could  not  have  known 
of  alleged  will,  it  will  he  assumed  the  declara- 
tions would  have  tended  to  show  such  fact ;  the 
record  not  showing  what  the  declarations  were. 

2.  Wills  «=5>2&7(1)— Contest  on  Ground  of 
FoBGEBY -^  Declarations  of  Testatrix  — 
Admissibility. 

In  a  -contest  over  the  genuineness  of  a  will, 
where  there  is  independent  evidence  tending  to 
show  that  the  will  is  a  forgery,  declarations  of 
alleged  testatrix,  showing  Imowledge  or  lack  of 
knowledge  of  tne  existence  of  such  will,  are 
proper  evidence  as  circumstances  to  strengthen 
or  weaken  the  assault 

Error  to  Circuit  Court  of  City  of  Nor- 
folk. 

Proceeding  by  Mrs.  Lydia  A.  Howe  for  the 
probate  of  the  will  of  Newtie  E.  Hunter,  de- 
ceased. The  clerk  of  the  circuit  court  ad- 
mitted the  will  to  probate,  and  Rosa  S.  Sam- 
uel and  others  appealed  to  the  circuit  court. 
Upon  an  issue  devisavlt  vel  non,  there  was 
a  verdict  and  judgment  in  favor  of  propo- 
nent, and  contestants  bring  error.  Bevers- 
ed  and  remanded  for  new  trial. 

R.  R.  Hicks,  of  Norfolk,  for  plaintiffs  In 
error.  N.  T.  Green,  of  Norfolk,  for  defendant 
In  error. 

KELLY,  J.  A  writing  purporting  to  be 
the  will  of  Newtie  E.  Hunter,  an  elderly 
maiden  lady,  who  resided  in  Norfolk  and 
died  there  in  1914,  was  admitted  to  probate 
by  the  clerk  of  the  circuit  court  of  that  city. 
Rosa  S.  Samuel  and  others,  claiming  to  be 
the  heirs  at  law  of  the  alleged  testatrix, 
appealed  to  the  circuit  court  from  the  clerk's 
order  of  probate.  Upon  an  issue  devisavlt 
vel  non,  made  up  and  tried  in  that  court, 
there  was  a  verdict  and  Judgment  in  favor 
of  the  proponent,  Mrs.  Lydia  A.  Howe,  the 
executrix  and  chief  beneficiary  under  the 
wilL  Thereupon  the  contestants  brought 
tbe  case  here  for  review. 

The  will  was  attacked  upon  the  sole 
^ound  that  it  was  not  genuine,  but  had  been 
forged  through  the  procurement  of  Mrs. 
Howe.  Miss  Hunter's  testamentary  capac- 
ity was  nuquestioned,  and  it  was  not  claim- 
ed that  any  undue  influence  had  been  ex- 
ercised over  her.  At  the  trial  the  contest- 
ants offered  a  witness  to  prove  certain  state- 
ments of  the  testatrix,  made  subsequent  to 
the  date  of  the  alleged  will,  accompanying 
the  offer  with  the  following  avowal  by  coun- 
sel: 

"I  expect  to  show,  by  this  witness,  she,  two 
weeks  prior  to  her  death,  stated  that  she  was 
going  to  leave  her  property  to  her  heirs,  or  those 
who  were  near  to  her,  and  that  she  at  that  time, 
from  the  character  of  the  language  she  used, 
could  not  have  known  of  this  will.    Everything 
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she  said  was  contrary  to  the  terms  of  the  will 
at  that  time." 

The  only  specific  objection  made  to  the 
testimony  thus  proffered  was  that  it  did  "not 
show  undue  influence."  That  question  was 
not  involved.  The  record  in  the  case,  and 
the  oral  and  printed  arguments  of  counsel 
in  this  court,  clearly  indicate  that  the  trial 
court  rejected  this  evidence  on  the  groun(^ 
that  it  could  not  be  received  for  any  purpose 
in  a  case  Involving  merely  the  genuineness 
of  the  will.  This  ruling  is  assigned  as  er- 
ror. 

[1,2]  The  record  does  not  show  what  the 
alleged  declaration^  of  the  testatrix  were, 
and  we  must  assume  from  the  avowal  that 
they  were  such  as  would  have  tended  t6 
show  that  she  "could  not  have  known  of  this 
will"  The  contention  of  counsel  for  plain- 
tiffs in  error  is  that,  in  a  contest  over  the 
genuineness  of  a  wUl,  where  there  is  in- 
dependent evidence  (as  there  is  in  this  case) 
tending  to'  show  that  the  writing  is  a  for- 
gery, the  declarations  of  the  alleged  testa- 
trix, showing  knowledge  or  lack  of  knowl- 
edge of  the  existence  of  such  a  will,  are  ma- 
terial as  circumstances  for  the  consideration 
of  the  Jury. 

The  question  thus  presented  does  not  seem 
to  have  been  Judicially  determined  in  this 
state,  but  has  been  frequently  passed  upon 
in  other  Jurisdictions.  The  authorities  are 
not  in  accord  upon  the  subject,  but  we  are  of 
opinion  that  the  rule  supported  by  the  bet- 
ter reason  and  authority  is  that  such  decla- 
rations, standing  alone,  are  not  admissible 
as  direct  evidence  to  prove  or  disprove  the 
genuineness  of  the  will,  but  that,  in  all  cases 
where  .its  genuineness  has  been  assailed  by 
other  proper  evidence,  the  declarations  are 
admissible  as  circumstances,  either  to 
strengthen  or  to  weaken  the  assault,  accord- 
ing to  their  Inconsistency  or  their  harmony 
with  the  existence  or  terms  of  the  will. 
This  is  .the  settled  rule  in  England,  and  it  is 
well  supported  by  authority  in  this  country. 
Doe  V.  Palmer,  16  Q.  B.  747,  15  Jur.  836;  1 
Wigmore  on  Ev.  f  112;  3  Wigmore  on  Ev. 
§  1735;  State  v.  Beady,  78  N.  J.  Law,  599, 
75  Atl.  564,  28  L.  B.  A.  (N.  S.)  240;  Hoppe 
V.  Byers,  60  Md.  381 ;  Johnson  y.  Brown,  51 
Tex.  65 ;  Swope  v.  Donnelly,  190  Pa.  417,  42 
AtL  882,  70  Am.  St.  Bep.  637;  Freeman's 
note,  107  Am.  St  Bep.  460-462. 

We  shall  not  review  at  length  the  author- 
ities which  we  have  cited.  A  satisfactory 
summary  of  the  result  of  our  Investigation 
of  this  question  is  well  expressed  in  the  fol- 
lowing quotation  from  Swope  v.  Donnelly, 
supra: 

"In  all  of  these  cases  it  was  said,  in  effect, 
that  the  proof  of  declarations  was  not  in  itself 
sufficient  either  to  establish  the  execution  of 
the  will  or  to  overcome  the  testimony  of  the  sub- 
scribing witnesses,  and  that  it  was  admissible 
only  for  the  purpose  of  corroboration.  In  the 
opinion  in  Hoppe  v.  Byers,  60  Md.  381,  it  was 
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80 id:  'But  in  thus  sustaining  the  ruling  ex- 
cepted to,  it  must  be  distinctly  understood  that 
we  hold  that  such  declarations  would  not  be 
admissible  if  they  stood  alone,  and  had  not  been 
precetled  by  direct  proof  of  witnesses  to  the 
genuineness  of  the  handwriting.  They  are  not 
to  be  taken  as  direct  proof  to  establish  the  pa- 
per, but  merely  as  corroborative  of  such  direct 
proof,  or  as  a  circumstance  in  a  case  of  this 
character,  where  auch  direct  evidence  has  been 
first  given,  proper  for  the  consideration  of  the 
jury.'  At  the  best,  this  is  a  dangerous  dass  of 
testimony,  and  its  admission  should  be  carefully 
guarded,  and  its  effect  as  corroborative  only 
should  be  clearly  defined/' 

In  the  instant  case,  it  is  true,  the  alleged 
declarations  were  oifered  In  evidence  In  ad- 
vance of  the  other  proof  tending  to  show 
forgery,  but  counsel  for  the  proponent  made 
no  point  of  this,  either  in  the  court  below  or 
in  this  court.  The  mere  order  of  proof  is 
not  usually  material,  and  was  not  so  in  this 
case. 

The  leading  case  against  the  admissibility 
of  evidence  of  the  kind  here  in  question,  and 
the  case  chiefly  relied  upon  by  defendant  in 
error,  is  Throckniorton  v.  Holt,  180  U.  S.  552, 
21  Sup.  Ct.  474,  45  L.  Ed.  663.  The  majority 
opinion  in  that  case  was  prepared  by  Mr. 
Justice  Peckham,  and  evinces  much  consid- 
eration and  research.  The  value  of  the  opin- 
ion, however,  as  a  precedent,  Is  impaired, 
not  OAly  by  what  we  think  the  unsatisfactory 
reasoning  upon  which  it  is  based,  but  by  the 
fact  that  Mr.  Justice  (now  Chief  Justice) 
White,  Mr.  Justice  Harlan,  and  Mr.  Justice 
McKenna  dissented  upon  the  point  now  be- 
fore us,  and  Mr.  Justice  Brown  concurred 
only  in  the  result.  Furthermore,  the  de- 
cision has  been  seriously  criticized  and  ques- 
tioned by  very  high  authority.  In  State  v. 
Ready,  supra,  Gummere,  Chief  Justice  of  the 
Court  of  Errors  and  Appeals  of  New  Jersey, 
delivering  the  opinion,  reviewed  the  cases  cit- 
ed by  Mr.  Justice  Peckham  and  reached  the 
conclusion  that  they  do  not  support  the  prin- 
cipal case. 

A  note  to  section  1735  of  volume  3,  Wig- 
more  on  Evidence,  refers  to  the  opinion  in 
Throckmorton  y.  Holt  as  "making  the  sur- 
prising statement  that  the  'weight  of  au- 
thority' is  against  the  admissibility  of  the 
evidence  in  question";  and  again,  in  the 
same  work  (volume  5,  in  a  note  to  section 
112),  the  following  comment  appears: 

"The  only  case  ever  intimating  the  contrary 
seems  to  be  Throckmorton  v.  Holt,  U.  S.,  cited 
post,  S  1734,  note  2.  In  State  v.  Ready,  supra, 
the  learned  Chief  Justice's  statement  that  on 
this  rule  'judicial  sentiment  is  altogether  out  of 
harhiony,*  and  'courts  are  divided/  is  compre- 
hensible only  as  an  expression  of  delicate  con- 
sideration for  the  federal  Supreme  Court's  lone- 
some decision  of  Throckmorton  v.  Holt ;  for  tiie 
fact  seems  to  be  that  Throckmorton  v.  Holt  is 
the  only  case  ever  decided  to  the  contrary,  and 
the  present  opinion  itself  points  out  the  inade- 
quacy of  the  citations  in  Throckmorton  v.  Holt 
to  sustain  its  decision." 

Counsel  for  the  proponent  cite  the  case  of 
Wallen  v.  Wallen,  107  Va.  131,  57  S.  E.  596, 
to  show  that  this  court  has  approved  the 


rule  as*  announced  In  Throckmorton  y.  Holt; 
but  no  such  effect  can  be  ascribed  to  the 
former  case.  In  Wallen  v.  Wallen,  Judge 
Keith  said: 

"The  principle  established  seems  to  be  that 
the  declarations  of  the  testator  are  admissible 
to  show  his  mental  condition  or  capacity,  as 
well  as  his  feelings  and  affection, .  but  are  in- 
admissible as  proof  of  the  substantive  fact  of 
undue  influence.*' 

And  he  cites  Throckmorton  v.  Holt  to  sus- 
tain his  statement  of  the  law.  There  is  no 
conflict  between  the  conclusion  readied  by 
Judge  Keith  in  Wallen  y.  Wallen  and  tliat 
which  we  have  arrived  at  in  the  present 
case;  indeed,  the  rule  that  declarations  of  a 
testator  are  not  admissible  to  prove  the  sub> 
stantive  fact  of  undue  influence,  but  are  ad- 
missible to  show  the  testator's  mental  con- 
dition, is  entirely  in  harmony  with  the  rule 
herein  approved,  that  such  declarations  are 
not  admissible  to  prove  the  substantive  fact 
of  forgery,  but  are  admissible  as  showing 
the  state  of  mind  of  the  testator  and  his  plan 
and  intent,  as  being  consistent  or  incon- 
sistent with  a  will,  the  genuineness  of  which 
is  called  in  question  by  other  proper  evi- 
dence. 

In  our  opinion  it  was  error  to  exclude  the 
testimony  offered  on  behalf  of  the  ccmtest- 
ants. 

We  have  carefully  considered  all  the  otitier 
assignments  of  error  In  the  case,  and  are  of 
opinion  that  they  afford  no  ground  for  re- 
versal, and  require  no  further  discussion. 

For  the  error  in  excluding  eyldence*  as 
pointed  out  aboye,  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reyersed. 

022  Va.  628) 

HECHLEB'S  EX'X  et  aL  y.  KBBfP,  Ck>imty 

Treasurer. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Counties  «=»101(5)  —  School  DiSTRicrrs— 
Monet   Illsoallt  Retained  bt  Countt 

T^EASUBEB— ReMEDT. 

Where  the  entire  fund  arising  out  of  pro- 
ceedings annexing  territory  of  a  couuty  tx>  a 
city  was  decreed  to  be  paid  to  the  county,  the 
fund  was  within  Code  19(M.  f  862,  providing 
that  the  county  treasurer  snail  deUver  to  hie 
successor  *'all  money  belonging  to  the  county,'* 
so  that,  where  the  supervisors  apportioned 
among  the  several  school  districts  of  the  coun- 
ty their  just  proportion  of  the  fund  and' direct- 
ed the  treasurer  to  place  the  same  to  their 
credit,  excess  commission  retained  by  the  treas- 
urer was  recoverable  on  motion  in  uie  name  of 
the  treasurer's  successor  at  the  relation  of  and 
for  the  use  of  all  the  district  school  boards  in- 
terested in  view  of  section  865,  providing  that 
for  every  breach  of  the  condition  of  the  bond  of 
the  treasurer,  including  the  failure  to  pay  to 
his  successor  money  required  to  be  paid  by  sec- 
tion 802,  suit  may  be  brought  against  him  and 
his  sureties  at  the  relation  of  his  successor  for 
the  use  of  the  district  school  board,  etc.,  as  the 
case  may  be,  or  the  same  may  be  recovered  by 
motion. 
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2.  Statutes  ^=5>225— Conbtbuctiow— In  Pabi 

Code  1004,  §§  862  and  865  being  found  in 
chapter  37,  ana  being  to  some  extent  inter- 
dependent, must  be  considered  together  to  main- 
tain congrnity  of  construction  and  to  make  the 
provisions  of  both  effective. 

3.  Statutes  ^=^236  —  Re^iedial  Statutes— 
constkuction. 

A  remedial  statute,  though  of  doubtful  mean- 
ing, should  be  liberally  construed  in  furtherance 
of  the  remedy. 

4.  Couisties  <3=>74(3)— County  Treasurer- 
Compensation  FOB  Handlinq  School 
Funds. 

Under  Code  1904,  §  1449,  as  amended  by 
Acts  1908,  c.  309,  providing  that  the  county 
treasurer,  unless  otherwise  specially  provided, 
shall  receive  such  compensation  as  the  county 
school  board  may  determine,  provided  that  the 
same  shall  not  be  ipore  than  1  per  cent,  upon  the 
amount  received,  where  the  county  supervisors 
directed  the  treasurer  to  place  to  the  credit  of 
each  of  several  district  school  boards  its  pro- 
portionate part  of  a  fund  recovered  by  the 
county  in  annexation  proceedings,  the  treasurer 
of  the  county  could  retain  as  compensation  out 
of  amount  deposited  to  credit  of  respective 
boards  only  the  per  cent,  fixed  by  the  county 
school  board. 

Error  to  Circnit  Court,  Henrico  County. 

Action  by  L.  H.  Kemp,  County  Treasurer, 
at  the  relation  of  and  for  use  of  certain 
district  school  boards,  against  Hechler's 
executrix  and  others.  Judgment  for  plain- 
tiff,  and   defendants  bring  error. '  Affirmed. 

Byrd,  Fulton  &  Byrd,  Munford,  Hunton, 
Williams  &  Anderson,  Brockenbrough  Lamb, 
and  Gunn  &  Mathews,  all  of  Richmond,  for 
plaintiffs  In  error.  W.  W.  Beverley  and  F. 
T.  Sutton,  Jr.,  both  of  Richmond,  for  de- 
fendant In  error. 

WHITTLE,  P.  In  outline,  the  facts  ma- 
terial to  a  proper  review  of  the  Judgment 
complained  of  on  this  writ  of  error  are  as 
follows :  In  the  year  1914,  In  legal  proceed- 
ings Instituted  for  that  purpose,  part  of  the 
territory  of  Henrico  county  was  annexed  to 
the  city  of  Richmond.  Of  the  sum  decreed 
to  be  paid  by  the  city  to  the  county  in  com- 
p^satlon  for  the  land  and  property  taken 
$133,158.63  was  the  ascertained  value  of 
certain  property  held  by  several  of  the  dis- 
trict school  hoards  of  the  county.  The  en- 
tire amount  due  by  the  dty  for  all  territory 
and  property  taken  over  was  decreed  to  be 
paid  to  the  county,  and  was  received  by 
Henry  C.  Hechler,  county  treasurer,  by  vir- 
tue of  that  decree.  By  resolution  of  the 
board  of  supervisors  the  treasurer  was  di- 
rected to  place  to  the  credit  of  each  olj  the 
district  school  boards  its  proportionate  part 
of  the  fund  received  by  the  county  from  the 
city  on  account  of  the  school  proi)erty  taken 
and  the  school  indebtedness  assumed  by  the 
latter  In  the  annexation  proceedings.  The 
treasurer,  after  deducting  a  commission  of 
5  per  cent,  on  the  first  $25,000  and  3^  per 
cent,  on  the  residue,  deposited  the  remain- 
der of  the  $133,15&63  to  the  credit  of  the 
respective     district     school     boards.      The 


county  school  board,  pursuant  to  authority 
vested  In  It  by  section  1449  of  the  Code^  fix- 
ed the  comi>ensatlon  of  the  treasurer  for 
the  foregoing  service  at  one-fourth  of  1  per 
cent.  Subsequently  the  school  board  of  one 
of  the  districts  brought  Its  motion  against 
Hechler,  former  treasurer  (his  term  of  office 
having  expired),  suing  at  the  relation  of  the 
successor  in  office  of  the  retiring  treasurer, 
to  recover  Its  proportion  of  the  difference 
between  the  rate  of  commission  fixed  by  the 
county  school  board  and  the  higher  commis- 
sion retained  by  Hechler. 

This  motion  was  dismissed  on  demurrer, 
the  trial  court  holding  that  there  was  no 
statutory  warrant  In  such  case  for  that 
form  of  procedure.  Thereupon  the  present 
motion  was  brought  in  the  name  of  L.  H. 
Kemp,  treasurer  of  Henrico  county  (succes- 
sor in  office  of  Henry  C.  Hechler,  former 
treasurer),  suing  at  the  relation  of  and  for 
the  use  of  all  the  district  school  boards 
interested  in  the  controversy,  against  Hech- 
ler, former  treasurer,  and  the  National  Sure- 
ty  Company,  a  corporation,  surety  on  his 
official  bond,  to  recover  the  alleged  excess 
of  commissions.  Hechler  interposed  a  gen- 
eral demurrer  to  the  motion,  which  was 
overruled,  and  the  case  continued.  Before 
the  next  calling  of  the  case  Hechler  died, 
and  the  motion  was  revived  against  his  ex- 
ecutrix.' On  her  motion,  the  previous  order 
overruling  the  demurrer  was  set  aside,  and 
leave  was  granted  to  her  to  file  a  demurrer, 
which  was  likewise  overruled,  and  also  th6 
motion  of  the  National  Surety  Company  to 
dismiss  the  motion  as  to  it.  The  trial  on 
the  merits  resulted  In  a  verdict  for  the 
plaintiffs,  upon  which  the  Judgment  under 
review  was  rendered. 

The  two  questions  that  claim  our  atten- 
tion are:  (1)  Have  defendants  in  error 
(plaintiffs  below)  adopted  the  proper  proce- 
dure? and  (2)  To  what  conunission  was  the 
treasurer  entitled  in  the  circumstances  nar- 
rated? 

[1,  2]  1.  The  solution  of  the  first  propo- 
sition depends  upon  the  scope  and  correct 
interpretation  of  section  862  of  the  (!k)de, 
read  in  connection  with  section  865.  Both 
sections  are  found  in  chapter  37,  which 
deals  with  the  duties  of  county  and  city 
treasurers,  and  prescribes  remedies  against 
them  and  their  bondsmen  for  the  breach  of 
such  duties.  The  two  sections  bear  recipro- 
cal relations  to  each  other,  and  to  some  ex- 
tent are  Interdependent.  In  these  circum- 
stances they  must  be  considered  together  to 
maintain  congruity  of  construction  and  to 
make  the  provisions  of  both  effectual.  For 
it  Is  a  general  rule  of  construction  of  stat- 
utes, that,  as  far  as  practicable,  whatever  is 
necessary  to  give  it  efficiency  should  be  sup- 
plied. 

We  quote  so  much  of  section  862  as  bears 
upon  this  controversy: 
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"He  [the  county  treasurer]  shall  receive  the 
county  levy  in  the  manner-prescribed  for  the  re- 
ceipt of  the  state  revenue,  and  shall  *  *  * 
settle  with  said  supervisors  his  account  for  that 
voar;  and  out  of  the  balance  shown  to  be  in 
his  hands  upon  said  settlement  he  shall  at  once 
pay  all  warrants  drawn  on  the  levy  for  that  year 
not  previously  paid  *  *  *;  and  when  his 
term  of  office  expires,  or  if  he  die,  resign,  or 
be  removed  from  office,  hCj  upon  the  expiration 
of  his  term  of  office,  resignation,  or  removal, 
or  his  personal  representative  upon  his  death, 
shall  immediately  make  such  settlement,  showing 
the  amount  in  his  hands  to  bo  accounted  for,  and 
the  fund  to  which  the  same  belongs,  and  deliver 
to  his  successor  all  bonds,  books,  and  papers 
belonging  to  his  office,  and  all  money  heUmging 
to  tlie  county"     (Italics  supplied.) 

We  also  quote  from  section  865  what  is 
pertinent  to  this  inquiry: 

"For  every  breach  of  the  condition  of  the  bond 
of  the  treasurer  ♦  *  •  either  in  failing  to 
account  for  and  pay  into  the  treasury  all  taxes 
dne  from  him  to  Ihe  state,  or  to  pay  over  to 
his  successor  all  moneys  required  by  section 
eight  hundred  and  sixty-two  to  be  paid  to  his 
successor  in  office  when  he  goes  out  of  office, 
suit  may  be  brought  against  such  treasurer  and 
his  sureties  on  his  official  bond  in  the  first  case 
•  *  ♦  for  the  use  of  the  state,  or  in  the  sec- 
ond case,  ♦  ♦  *  at  the  relation  of  his  suc- 
cessor, for  the  use  of  the  city,  county,  district, 
county  school  board,  or  district  school  board, 
as  the  case  may  be,  or  the  same,  together  with 
damages  and  costs  as  prescribed  b^  section  863, 
may  be  recovered  by  motion  in  said  courts.  A 
motion  under  this  section  shall  be  after  at  least 
five  days*  notice,  and  when,  on  behalf  of  the 
commonwealth,  shall  be  in  the  name  •  of  the 
commonwealth,  and  in  all  other  cases  in  the 
name  of  the  successor  in  office  of  such  treas- 
urer/* 

As  we  have  seen,  the  entire  fund  arising 
out  of  the  annexation  proceedings  was  de- 
creed by  the  circuit  court  to  be  paid  to  the 
county  of  Henrico,  and  by  that  decree  was 
impressed  with  the  character  of  money  be- 
longing to  the  county.  Such  fund  is  therefore 
in  terms  included  in  section  862,  by  the  des- 
ignation of  **all  money  belonging  to  the  coun- 
ty," and  was  recoverable  on  motion  under 
section  865. 

[3]  Notwithstanding  its  title  to  the  whole 
fund,  the  county  recognized  the  fact  that  the 
part  of  it  which  represented  the  purchase 
price  of  county  school  property  should  be 
apportioned  among  the  several  district 
school  boards  in  Just  proportion,  and  by  its 
board  of  supervisors  directed  the  treasurer 
to  place  to  the  credit  of  each  its  share  of 
the  fund.  The  duty  imposed  by  this  resolu- 
tion was  recognized  by  the  treasurer  and 
duly  i)erformed,  except  with  respeot  to  the 
alleged  excess  of  commissions  retained  by 
him.  We  have  no  doubt  of  the  propriety  of 
the  foregoing  apportionment,  or  of  the  au- 
thority of  the  board  of  supervisors  to  direct 
it  In  the  absence  of  such  apportionment, 
unquestionably  the  failure  of  the  treasurer 
to  pay  over  this  money  to  his  successor  in  ol- 
flce  would  have  been  a  breach  of  official  duty 
for  which  he  and  his  surety  would  have  been 
liable  and  which  would  have  been  recoverable 
for  the  use  of  the  county  by  motion  in  the 
mode  prescribed  by  section  865.  And  it  is 
equally  clear  that  after  apportionment  it  was 


90  recoverable  for  the  use  of  the  several 
district  school  boards.  The  language  of  sec- 
tion 865  is  too  plain  to  call  for  construction. 
It  declares  in  such  cases  that  the  motion 
shall  be  brought  "at  the  relation  of  his  suc- 
cessor, for  the  use  of  •  •  ♦  the  county, 
district,  county  school,  board,  or  district 
school  board,  as  the  case  may  be."  The 
fund  in  dispute  being  moneys  required  by 
section  862  to  be  paid  by  the  retiring  treas- 
urer to  his  successor  in  office,  we  should 
have  to  strike  out  of  section  865  the  words 
**the  district  school  board"  to  sustain  the  con- 
tention of  plaintiffs  in  error.  The  statute 
is  remedial,  and,  even  if  doubtful,  should  be 
Uberally  construed  in  furtherance  of  tbe 
remedy.  But  it  is  too  plain  to  render  the 
application  of  this  rule  of  construction  neces- 
sary. 

[4]  2.  This  brings  us  to  a  brief  considera- 
tion of  the  question  of  the  amount  of  commls-, 
sion  to  which  the  treasurer  was  entitled. 
We  are  of  opinion  that  section  1449,  as 
amended  by  Acts  1908  ciontrols  the  question 
of  the  amount  of  commissions  which  he  had 
the  right  to  retain  for  handling  the  school 
funds  in  annexation  proceedings.    Before  the 
amendment  the   then  Attorney   General   of 
the  commonwealth,  Hon.  William  A.  Ander- 
son was  called  on  by  the  superintendent  of 
public  instruction  to  advise  him  to  what  com- 
mission, if  any,  the  county  treasurer  was  en- 
titled for  receiving  and  disbursing  the  fund 
in  circumstances  identical  with  those  exist- 
ing in  the  present  case.    For  reasons  stated 
in  his  letter  of  December  30, 190T,  he  gave  it 
as  his  opinion  that  no  provision  was  found  in 
the  statutes  on  the  subject,  and  that  it  was 
"casus  omissus  in  the  laws."     See  Annual 
Rep.  of  the  Attorney  General  (1908)  pp.  22, 
23.    Following  that  opinioji,  the  Legislature 
in  1908  amended  section  1449,  presumably 
to  supply  the  omission  to  which  the  Attorney 
General  had  drawn  attention.    The  amend- 
ment of  section  1449  omitted  the  words  "by 
the  provisions  of  this  chapter,"  and  substitut- 
ed the  words  "placed  under  the  control  of  a 
county  or  district  school  board."    The  orig- 
inal section  provided  what  commissions   a 
treasurer  should  receive  for  handling  school 
funds  placed  in  its  hands  "by  the  provisions 
of  this  chapter,"  and  did  not  include  moneys 
arising  from  annexation  proceedings,  while 
the  added  words  included  funds  paid   for 
school  property  taken  in  such  proceedings, 
and  section  1449,  as  amended,  fixed  the  com- 
mission  of   the   treasurer   for    services    in 
such  case.    Accordingly  the  same  learned  At- 
torney General,  replying  to  a  shnilar  letter 
from  the  superintendent  of  pubUc  instruction, 
in  the  Campbell  county  annexation  case,  un- 
der date  February  1, 1909,  replied : 

"It  seems  to  me  that  section*  1449  of  the  Code, 
as  amended  by  the  act  of  March  14,  1908  (Acts 
1908,  p.  553  [compilation  of  Virginia  School 
Laws,  I  88,  p.  25])  governs  the  question  of  the 
compensation  to  be  allowed  the  treasurer  of 
Campbell  county  for  receiving  and  disbursing 
the  $5,000.00  turned  over  to  him  by  the  treas- 
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urer  of  Lynchburg  on  account  of  the  value  of 
the  school  buildings  in  that  portion  of  Brook- 
ville  district  of  Campbell  county  which  has 
been  recently  annexed  to  that  city.  ♦  •  ♦ " 
See  Annual  Reports  of  the  Attorney  General, 
1903-1913  (1909)  p.  39. 

In  the  light  of  the  history  of  the  amend- 
ment of  section  1449  by  the  act  of  1908,  we 
cannot  doubt  the  correctness  of  the  learned 
Attorney  General's  conclusion  that  the  amend- 
ed section  controls  the  question  of  the  treas- 
urer's commissions  in  the  instant  case. 

The  amended  section  reads: 

"Sec.  1449.  Duiiea  of  County  Treasurer  0$  to 
School  Funds;  His  Pay.— The  county  treasurer 
shall,  in  all  cases,  collect  and  disburse  or  in- 
vest the  funds  placed  under  the  control  of  a 
county  or  district  school  board  and  all  moneys 
cotming  into  the  hands  of  said  boards  in  ac- 
cordance with  the  direction  of  the  board  con- 
trolling the  fund,  and,  unless  otherwise  specially 
provided,  shall  receive  such  compensation  as 
the  county  school  board  may  determine:  Pro- 
vided, that  the  same  shall  not  be  more  than 
one  per  centum  upon  the  amount  received.  For 
the  proper  application  of  all  such  funds  he  and 
his  sureties  upon  his  official  bond  shall  be  lia- 
ble."   Acts  1908,  p.  553. 

The  county  school  board,  In  exercise  of  au- 
thority vested  in  it  by  the  above  section,  fix- 
ed the  commissions  at  one-fourth  of  1  per 
cent.;  and  the  verdict  and  Judgment  under 
review  were  for  the  difference  between  the 
commissions  retained  by  the  treasurer  and 
those  allowed  by  the  county  school  board. 

The  conclusion  having  been  reached  that 
the  judgment  on  these  controlling  issues  is 
plainly  right,  It  Is  unnecessary  to  notice  sub- 
ordinate assignments  of  error  which  in  no 
event  could  affect  the  result 

Affirmed. 

(122  Va.  697) 

VIRGINIA  RY.  &  POWER  CO.  v.  HARRIS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

Street  Raii^boadb  «=»99(7)— Cbossino  Acoi- 

DENT— CONTBIBUTOEY   NEOLIGENCE. 

Plaintiff,  driving  a  delivery  wagon,  approach- 
ed defendant's  street  car  track  at  a  street  cross- 
ing. He  admitted  seeing  defendant's  car  ap- 
proadung  about  one-half  block  away,  but  con- 
tinued across  the  track,  driving  at  a  walk,  with- 
cfQt  paying  further  attention  to  the  car,  which 
struck  him  and  inflicted  injury  sued  for.  Held, 
plaintiff  was  guilty  of  contributory  negligence 
precluding  recovery,  it  being  his  duty,  on  dis- 
covering tho  approaching  car,  to  keep  a  lookout 
and  to  so  regulate  his  own  conduct  as  to  avoid 
danger. 

Sims,  J,t  dissenting. 

Error  to  Hustings  Court,  Part  2,  of  City  of 
Richmond. 

Action  by  William  Harris  against  the  Vir- 
ginia Railway  &  Power  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
Tersed. 

H.  W.  Anderson,  T.  J.  Moore,  and  A.  B. 
Guigon,  all  of  Richmond,  for  plaintiff  In  er* 
ror.  T.  Gray  Haddon  and  Thos.  I.  Talley, 
both  of  Richmond,  for  defendant  In  error. 


WHITTLE,  P.  This  is  a  personal  injury 
action  in  which  the  judgment  under  review, 
awarding  damages  to  the  defendant  in  error, 
was  rendered  against  the  plaintiff  in  error 
upon  its  demurrer  to  the  evidence. 

The  Virginia  Railway  &  Power  Company 
owns  and  0];>erates  a  double  track  electric 
line  in  the  city  of  Richmond,  which  along 
Main  street  nuns  east  and  west  Thq  west- 
bound track  is.  located  north  of  the  center 
line  of  the  street,  while  the  east-bound  track 
is  placed  south  of  that  line.  The  plaintiff 
was  the  only  witness  who  testified  in  the 
case.  His  evidence,  so  far  as  material  to  be 
stated,  is  as  follows :  He  was  employed  by  one 
of  the  wholesale  grocery  merchants  of  the  city 
to  drive  a  two-horse  delivery  wagon.  On  the 
afternoon  of  November  1,  1915,  plaintiff  was 
driving  the  empty  wagon  southwardly  along 
Seventeenth  street,  a  short  distance  from  its 
intersection  with  Main  street  He  was  driv- 
ing along  the  right-hand  side  of  Seventeenth 
street  at  a  slow  rate  of  speed,  one  of  the 
horses  trotting  slowly  and  the  other  walking. 
When  the  horses  reached  the  northern  line  of 
Main  street,  the  plaintiff  first  looked  east, 
and,  discovering  no  car  on  the  west-bound 
track  (the  one  nearest  to  him),  he  then 
looked  west  and  saw  a  car  on  the  east-bound 
track  half  a  block  away,  coming  towards  the 
crossing.  Although  he  knew  that  the  car 
was  dangerously  near  and  was  approaching 
rapidly,  he  paid  no  further  attention  to  it, 
but  continued  to  drive  across  Main  street, 
without  accelerating  his  speed,  which  he 
says  was  "a  good  ordinary  walk,  for  a  fast 
walking  horse,"  and,  without  even  looking  in 
the  direction  of  the  car,  drove  on  the  track 
In  front  of  it  Immediately  before  the  col- 
lision, the  plaintiff,  hearing  the  noise  of  the 
car,  turned  Ills  head  and  looked,  and  the  car, 
he  sa^s,  was  *'right  on  top"  of  him.  It  was  a 
right-angle  collision,  and  when  it  occurred 
the  horses  had  Just  cleared  the  track,  and  the 
car  struck  the  front  wheel  of  the  wagon,  the 
impact  occasioning  the  injuries  of  which  the 
plaintiff  complains. 

It  is  obvious  from  his  version  of  the  inci- 
dent, assuming  that  defendant  was  guilty  of 
negligence,  which  we  do  not  think  is  shown, 
that  plalntlfTs  own  negligence,  which  con- 
tinued down  to  the  moment  of  the  collision, 
if  not  the  proximate  cause  of  the  accident,  at 
least  efficiently  and  concurrently  contributed 
thereto.  It  was  plainly  the  duty  of  the  plain- 
tiff, when  he  discovered  the  approaching  car, 
to  keep  a  lookout  on  its  movement,  and  to 
so  regulate  his  own  conduct  as  to  avoid  dan- 
ger of  collision.  In  the  droumstances  de- 
tailed, the  dictate  of  common  prudence  de- 
manded such  precaution;  and,  if  plaintiff 
chose  to  disregard  it,  he  was  the  author  of 
his  own  misfortune,  and  his  contributory 
negligence  defeats  his  right  to  recover  for  the 
consequent  injury. 
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We  have  many  times  denied  recoveries  In 
this  class  of  cases.  The  following  suflSciently 
illustrate  the  principles  upon  which  this  de- 
cision must  rest:  Virginia  Railway  &  Power 
Co.  V.  Johnson,  114  Va.  479,  76  S.  E.  916; 
Reichcnstein  v.  Va.  Ry.  &  P.  Co.,  115  Va.  862, 
SO  S.  E.  564;  Springs  v.  Va.  Ry.  &  P.  Co.,  117 
Va.  826,  86  S.  E.  65. 

The  principle  Is  clearly  stated  In  Manos  v. 

Detroit  United  Railways,  168  Mich.  155,  162, 

130  N.  W.  664,  666  [L.  R.  A.  19170,  689],  as 

follows: 

''The  crucial  principle  in  this  class  of  cases  is 
that  one  who  neglects  to  look  for  a  car  when 
there  is  an  unobstructed  view,  just  before  en- 
tering upon  the  track,  and  is  struck  by  a  car 
before  he  can  walk  directly  across,  is  guilty  of 
a  neglect  of  duty  in  not  assuring  or  reassuring 
himself  that  there  is  not  a  car  dirrctly  upon 
him,  of  which  situation  the  fact  that  he  is 
struck  is  conclusive  proof." 

So,  also.  In  Fowler  v.  City  of  Seattle,  90 
Wash.  375,  156  Pac.  2,  a  recovery  was  denied 
a  teamster,  who,  under  circumstances  sub- 
stantially identical  with  those  in  the  pres- 
ent case,  drove  on  the  track  In  front  of  an 
approaching  car,  of  the  dangerous  proximity 
of  which  he  had  knowledge,  on  the  ground  of 
contributory  negligence.  It  may  also  be  ob- 
served that  the  cases  of  Derring's  Adm'r  v. 
Virginia  Ry.  &  Power  Co.,  95  S.  E.  405,  and 
Virginia  Ry.  &  Power  Co.  v.  Boltz,  95  S.  E. 
467,  in  which  opinions  were  handed  down  at 
the  present  term,  are  indistinguishable  in 
principle  from  this  case. 

It  follows  from  what  has  been  said  that 
the  judgment  under  review  must  be  reversed ; 
and  this  court  will  enter  such  judgment  as 
the  trial  court  ought  to  have  enter.ed,  and 
will  sustain  the  demurrer  to  the  evidence  and 
render  Judgment  thereon  for  the  demurrant, 
the  Virginia  Railway  &  Power  Company. 

Reversed. 


SIMS,  J.  (dissenting).  The  majority  opinion 
holds  the  plaintiff  in  the  trial  court  guilty  of 
contributory  negligence  per  se,  because  he  cross- 
ed the  street  railway  track  in  front  and  in  full 
view  of  an  approaching  car  without  looking  in 
the  direction  of  the  car  again  after  he  had  seen 
it  when  it  was  about  half  a  block  away. 

With  the  utmost  deference,  I  must  say  that 
I  think  such  holding  ignores  the  rule  establish- 
ed in  Virginia  by  the  case  of  Richmond  Trac- 
tion Co.  V.  Clarke,  101  Va.  382.  43  S.  E.  618. 
distinguishing  street  railway  from  steam  rail- 
road cases,  in  which,  per  opinion  of  Judge 
Buchanan,  101  Va.  at  page  387,  43  S.  E.  at 
page  620,  this  court  said: 

"But  vehicles  between  crossings  •  •  •  may 
cross  street  car  tracks  in  full  view  of  approach- 
ing cars,  if  it  is  consistent  with  ordinary  pru- 
dence to  do  so." 

Again,  at  page  388  of  101  Va.,  at  page  621 
of  43  S.  E.: 

"Travelers  may  assume  that  street  cars  will 
give  proper  signals,  and  not  run  at  an  excessive 
rate  of  speed,  and  they  may  properly  walk,  ride, 
or  drive  across,  or  even  along  the  tracks  in  full 
view  of  an  approaching  street  car,  if,  under  all 


the  circumstances,. it  is  consistent  with  ordinary 
prudence  to  do  so." 

Again,  at  page  389  of  101  Va.,  at  page  621 
of  43  S.  E.: 

"Whether  or  not  the  plaintiff  was  guilty  of 
contributory  negligence  m  driving  across  the 
street  when  he  saw  a  car  approaching  100 
yards  off  was  a  question  for  the  jury  under  aU 
the  facts 'and  circumstances  of  the  c  e,  and  was 
clearly  not  negligence  as  a  matter  of  law." 

See  to  same  effect,  N.  &  P.  Traction  Co.  v. 
Forrest,  109  Va.  658,  64  S.  E.  1034 ;  Va.  Ry. 
&  P.  Co.  V.  Meyer,  117  Va.  409,  84  S.  B.  742. 

In  the  last-cited  case,  the  street  car  was 
about  half  a  block  away,  just  as  in  the  iustant 
case,  when  the  plaintiff  saw  it  approaching, 
and  that  case  is  otherwise,  as  it  seems  to  me, 
directly  in  point  in  the  instant  case. 

In  the  instant  case,  the  plaintiff  testified  that 
he  did  not  notice  the  speed  of  the  car  when  he 
first  saw  it.     He  said  on  this  subject: 

"I  didn*t  pay  any  attention  to  how  fast  it 
was  running  when  I  first  came  into  Main  street; 
all  I  took  notice  of  was  a  good  distance  off, 
about  half  a  sguare." 

lu  the  Virgmia  cases  cited  in  the  majority 
opinion,  there  were  other  distinguishing  circum- 
stances in  addition  to  the  failure  of  the  traveler 
to  "look,"  except  in  the  case  of  SpriLgs  v.  Va. 
Ry.  &  P.  Co.,  117  Va.  826,  86  S.  E.  65.  In 
the  case  of  Va.  Ry.  &  P.  Co.  v.  Johnson,  so 
cited,  the  added  circumstance  concerning  the 
conduct  of  the  plaintiff  was  his  driving  with 
loose  reins,  which  was  the  proximate  cause  of 
the    accident,    since   otherwise    he    could    have 

gulled  his  horse  back  and  have  avoided  the  col- 
sion  after  the  car  was  nearly  upon  him.     In 
the  case  of  Reichenstein  v.  Va.  Ry.  &  P.  Co., 
alike  cited,  the  plaintiff  hesitated  about  going 
on  the  track,  stood  by  the  side  of  it  for  some 
time,  and  then  stepped  on  the  track  almost  im- 
mediately in  front  of  the  moving  car,  in  which 
situation  the  duty  of  looking  before  doing  so 
arose,  which  she  did  not  perform,  and  which 
was  the  proximate  cause  of  her  injury.    As  to 
the  case  of  Springs  v.  Va.  Ry.  &  P.  Co.,  also 
alike  cited,   that   was   a   case  of  a   pedestrian 
crossing  the  street  railway  track  at  Ocean  View 
at  a  street  crossing,  and  the  court  in  that  case 
applied  the  doctrine  of  the  duty  to  "look  and 
listen"  which  obtains  in  steam  railroad  cases, 
as  appears  from  the  opinion  itself,  and  did  not 
advert  at  all  to  the  different  doctrine  applicable 
to   street   railways  as   aforesaid,   certainly   in 
cities.    That  was  an  interurban  street  railway, 
however,  in  which  the  defendant  owned  its  own 
right  of  way,  and  there  was  no  ordinance  limit- 
ing the  rate  of  speed.    Therefore,  while  the  dis- 
tinction is  not  touched 'upon,  doubtless  for  those 
reasons    the    court    did    not   apply    the   urban 
street  railway  doctrine  aforesaid  to  it     As  to 
the    case   of    Derring*8   Adm'r   v.   Va.    Ry.   Se 
Power   Co.,   also   alike   cited   in   the   majority 
opinion,  that  also  is  a  case  of  an  interurban 
railway,  and  does  not  involve  the  rights  of  a 
pedestrian  upon  the  streets  of  a  city.     As  to 
the  case  of  Va.   Ry.   &   Power  Co.  v.   Boltz, 
also  alike  cited,  that  did  not  involve  the  right 
of  a  traveler   at  a  street  crossing,   but  of   a 
pedestrian  crossing  a  street  railway  track  mid- 
way of  a  block  and  very  obliquely,  so  as  to  un- 
dertake to  walk  along  the  street  railway  track 
in  front  of  an  approaching  car  under  such  cir- 
cumstances as  convicted  her  of  concurring  neg- 
ligence.    And   I    feel   very   strongly    that   the 
doctrine  of  the  case  of  Richmond  Traction  Co^ 
V.  Clarke,  supra,  is  correct  upon  principle,  and 
should  not  be  departed  from;    and  hence,  with 
the   greatest   deference,   I    am    constrained    to 
dissent  from  the  majority  opinion. 
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(122  Va.  617) 

DERRING'S   ADM'R  v.   VIRGINIA  EY.   & 

POWER  CO. 

(Supremo  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Cabbtebs  ^=»328(1)— -Cabbiage  of  Passen- 

OEBS  —  BOABDINO  —  CONTBIBUTOBT  NEQLI- 

oe:«ce. 
In  an  action  for  wrongful  'death  of  de- 
cedent, who  was  struck  by  a  street  car  while 
crossing  the  street  car  tracks  to  board  it,  the 
car  not  stopping,  although  it  was  customary  to 
stop  at  that  place,  plaintiff  was  guilty  of  con- 
tributory negligence  precluding  recovery,  since 
the  mere  fact  that  he  was  a  passenger  gave  him 
DO  right  to  step  upon  the  track  in  close  proximi« 
ty  to  the  rapidly  approaching  car. 

2.  Cabbtebs  <&=>280(1)— Cabbiage  of  Passen- 
oebs— Cabbies  as  Insubbb. 

A  carrier  is  not  an  insurer  of  the  safety  of 
its  passenger. 

8.  Cabbiebs  ^p>340— Cabbiage  of  Pabsen- 
GEBS— Last  Cleab  Chance  Doctbine. 
Where  plaintiiTs  decedent  was  struck  b^  a 
rapidly  approaching  street  car  while  crossing 
the  track  to  board  it,  the  doctrino  of  the  last 
clear  chance  bad  no  application. 

EJrror  to  Circuit  Court,  Norfolk  County. 

Action  hy  Derring*s  administrator  against 
the  Virginia  Railway  &  Power  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Page,  Page  &  Page  and  S.  Bumell  Bragg, 
all  of  Norfolk,  for  plaintiff  in  error.  Williams, 
Tunstall  &  Thorn,  of  Norfolk,  and  W.  P.  Marks, 
Jr.,  of  Claremont,  for  defendant  in  error. 


BURKS,  J.  This  is  an  action  to  recover 
for  the  negligent  killing  of  the  plaintiff's  in- 
testate. There  was  a  demurrer  to  the  evi- 
dence by  the  defendant  company  which  the 
trial  court  sustained,  and  to  the  Judgment 
sustaining  the  demurrer  this  writ  of  error 
was  awarded.  The  judgment  of  the  trial 
court. is  so  plainly  right  that  it  would  seem 
unnecessary  to  do  more  than  merely  state 
the  facta 

The  plaintiff's  intestate  and  his  brother, 
J.  A.  Derring,  had  been  fishing  near  Chesa- 
peake Station,  in  Norfolk  county.  This  sta- 
tion is  near  Ocean  View,  on  the  double-track 
line  of  the  defendant  between  Norfolk  and 
Ocean  View.  The  defendant  oi>erates  an 
electric  Interurban  and  street  railway  line. 
The  tracks  at  Chesapeake  Station  run  north 
and  south,  and  the  station  is  on  the  west 
side  of  the  tracks.  The  intestate  and  his 
brother  were  on  the  east  side  of  the  tracks, 
and  it  was  necessary  for  them  to  cross  over 
the  tracks  in  order  to  board  the  car  for  Nor* 
folk.  The  country  is  flat  and  open  at  this 
point,  the  track  is  straight,  and  "you  can 
see  a  long  w^ays  down  the  track."  When  a 
short  distance  from  the  tracks,  variously 
estimated  by  intestate's  brother  from  "10, 
15,  or  20,  steips"  to  "20  or  25  yards,"  they 


heard  and  saw  the  car  approaching  at  a 
distance  of  150  to  200  yards  from  the  sta- 
tion. The  car  was  running  at  a  speed  of  20 
to  25  miles  per  hour,  and  carried  a  dim 
light;  or  such  a  light  as  is  generally  used 
in  the  city,  and  not  a  bright  headlight.  See- 
ing the  car  approaching,  they  quickened 
their  speed  to  a  "lively  walking  gait,"  not 
exceeding  4  to  6  miles  per  hour,  and  as  they 
approached  they  saw  several  persons  on  the 
station  platform  signaling  the  car  to  stop. 
The  car  was  sdieduled  to  stop  on  signal, 
and  had  uniformly  theretofore  done  so,  but 
on  this  occasion  it  neither  slackened  its 
speed  nor  stopped,  and  in  continuing  its 
course  struck  the  Intestate,  who  was  at- 
tempting to  cross  the  track,  Inflicting  the 
injury  of  which  he  subsequently  died.  The 
car  was  in  full  view  from  the  time  it  was 
first  observed  at  a  distance  of  150  to  200 
yards  until  the  intestate  was  struck,  and 
his  brother,  who  was  with  him  at  the  time 
of  the  injury,  when  asked  which  way  his 
brother  was  looking,  answered:  "It  would 
be  hard  for  me  to  answer  a  question  like 
that.  Unless  a  man  was  a  lunatic  he  would 
be  bound  to  be  looking  at  the  car  approach- 
ing"— and,  when  asked,  "Do  you  mean  he 
was  looking  In  that  direction?"  replied: 
"Of  course,  he  was  a  man  going  to  cross  a 
track,  and  he  generally  looked  out  for  him- 
self.    He  would  be  very  foolish  if  he  didn't." 

[1-31  It  is  unnecessary  to  dte  authority 
to  support  the  judgment  of  the  trial  court. 
The  application  of  the  simplest  principles  to 
the  facts  bars  recovery.  If  it  be  conceded 
that  the  intestate  was  a  passenger,  and  that 
the  defendant  was  negligent  in  not  having 
a  larger  headlight,  and  in  not  slowing  down 
or  stopping  its  car  at  the  station,  the  plain- 
tiff is  still  not  entitled  to  recover.  The  in- 
testate was  laboring  under  no  physical  dis- 
ability. The  car  was  in  full  view,  and  he 
was  "looking  at  the  car  approaching."  The 
motorman  had  the  right  to  assume  that  he 
would  not  step  In  front  of  it  It  was  his 
duty  to  see  that  the  car  had  slackened  its 
si)eed  or  stopped  before  going  on  the  track 
in  such  close  proximity  to  It  The  fact  that 
he  was  a  passenger  gave  him  no  right  to 
step  upon  the  track  in  close  proximity  to 
the  rapidly  approaching  car.  A  carrier  Is 
not  an  insurer  of  the  safety  of  its  passen- 
gers. Nor  do  the  facts  warrant  an  app^- 
cation  of  the  doctrine  of  the  "last  clear 
chance."  The  Intestate's  own  negligence 
is  a  bar  to  any  recovery  for  his  unfortu- 
nate deatlL  Compere  Manos  v.  Detroit 
United  Railways,  168  Mich.  155,  130  N.  W. 
664,  L.  R.  A.  1917C,  689 ;  Va.  By.  &  P.  Go. 
v.  Harris,  95  S.  E.  403,  decided  at  this  term. 

The  judgment  of  the  trial  court  is  plain- 
ly right,  and  must  ba  affirmed. 

Affirmed. 


«s»For  other  cases  see  same  topic  and  KBY-NUMBBB  in  all  Key^Numbered  Digests  and  Indexes 


406 


05  SOUTHEASTERN  REPORTER 


(Va. 


(122  Va.  603) 

NORFOLK  &  W.  RY.  CO.  v.  A.  0.  ALLEN 

&  SONS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Appeal  and  Error  ^=:»28S-^nRiSDicnoN 
OF  Appellate  Court— Motion  at  Law  and 
IN  CThancery. 

Where  a  jury  was  impaneled  on  the  law 
side  of  the  court,  and  its  verdict  was  certified 
to  the  chancery  side,  a  motion  before  the  law 
judge  to  set  aside  tne  verdict  and  for  a  new 
'  trial  is  sufficient  to  confer  jurisdiction  on  the 
Supreme  Court  on  a  writ  of  error  to  the  cir- 
cuit court ;  the  trial  court  having  both  common 
law  and  chancery  jurisdiction,  and  it  being  im- 
material before  which  branch  the  motion  was 
made. 

2.  Appeal  and  Error  ^s»1000  ^  Rjeview  — 
Questions  op  Fact. 

On  the  review  of  a  chancery  cause,  where- 
in the  jury  tried  an  issue  as  to  the  damage  sus- 
tained by  plaintiff  because  of  the  act  of  defend- 
ant in  depriving  him  of  a  water  supply,  the  find- 
ing of  the  jury  is  conclusive,  and  the  evidence 
will  not  be  treated  as  though  in  form  of  deposi- 
tions. 

8.  Damages  ^=»182—Mitiqation— Evidence. 
In  an  action  for  damages  because  of  diminu- 
tion of  a  water  supply,  it  was  proper  to  exclude 
evidence  as  to  how  the  injury  could  have  been 
minimized  in  the  past,  since  there  is  no  obli- 
gation to  minimize  an  intermittent  voluntary 
trespass. 

4.  Damaqes  ^s>27,  62(8)^TRESPAS&-:MrnGA- 
tion. 

Where  injury  resulting  from  a  trespass  is 
permanent  in  character  and  continuous  in  con- 
sequence, entire  damages  may  be  recovered  in 
a  single  action,  and  the  person  injured  owes 
the  duty  of  minimizing  the  consequences  of  the 
injury  if  it  can  be  done  at  moderate  expense  and 
by  ordinary  care. 

5.  Eminent  Domain  ^s»271  —  Recovery  of 
Damages. 

Where  a  railway  company  by  increasing  its 
consumption  of  water  taken  from  plaintiff's  wa- 
ter supply  Injured  him,  and,  upon  bein^  sued, 
commenced  proceedings  to  exercise  its  right  of 
eminent  domain,  it  was  none  the  less  a  tres- 
passer as  against  plaintiff. 

8.  Waters  and  Water  Courses  ^s»86— Dim- 
inution OF  Water  Supply— Measure  of 

DAMAGE& 

In  an  action  for  deprivation  of  plaintiffs 
water  supply  by  a  railway  company,  it  was  er- 
ror to  allow  damages  based  upon  the  loss  of 
profits  from  the  diminution  of  plaintiff's  water 
power,  where  the  value  of  such  water  power 
was  speculative;  the  true  measure  of  damages 
being  the  difference  between  the  market  value 
of  plaintiff's  mill  property  before  and  after  the 
injury. 

7.  Appeal  and  Error  ^s»1  060(1)— Prejudi- 
cial Error  — Conduct  of  Counsel  — Rjs- 
marks  as  to  Financial  Standing. 

In  an  action  against  a  railway  company  for 
diminution  of  plaintiff's  water  supply,  remarks 
by  plaintiff's  counsel  referring  to  the  wealth  of 
defendant,  its  lawlessness,  and  the  expediency  of 
imposing  punitive  damages,  was  prejudicial  er- 
ror, although  the  damages  were  supported  by 
other  evidence. 

8.  Damages  ^=»181  — Trial  «=>125(4)— Con- 
duct OF  Trial— Financial  Condition  of 
Parties. 

Where  punitive  damages  are  properly  al- 
lowable, evidence  of  the  wealth  of  defendant 
may  be  introduced,  and  is  a  legitimate  subject 
of  proper  comment. 


9,  Waters  and  Water  Courses  ^=»86— Dim- 
inution OF  Water  Supply— Punitivk  Dam- 
ages—Public Service  Corporation. 
In  an*  action  for  damages  for  diminution  of 
plaintiff's  water  supply  by  a  railway  company, 
punitive  damages  were  not  properly  allowable 
where  defendant,  being  a  public  service  corpo- 
ration, was  obliged  to  use  the  water  and  requir- 
ed time  to  find  another  source  of  supply. 

Sims,  J.,  dissenting. 

* 

Error  to  Circuit  Court,  Prince  Edward 
County. 

Action  by  A.  C.  Allen  &  Sons  against  the 
Norfolk  &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

F.  S.  Klrkpatrlck,  of  Lynchburg,  for  plain- 
tiff in  error.  E.  Warren  Wall,  of  Farmvllle, 
and  W.  M.  Justis,  Jr.,  of  Richmond,  for  de- 
fendant in  error. 

BURKS,  J.  The  facts  of  this  case  are  as 
follows:  Prior  to  1001  the  railroad  company 
had  been  taking  water  from  Lockett*s  creek 
with  a  pump  having  a  5-inch  intake  and  4- 
inch  discharge  pipe.  About  1901  or  1902  it 
changed  the  location  of  its  tank  and  pumping 
station,  and  also  Increased  the  pipes  con- 
nected with  the  pump,  so  as  to  have  a  6-lnch 
Intake  and  5-inch  discharge  pipe.  In  1901 
the  Aliens  bought  a  mlllslte  on  the  creek  be- 
low the  pumping  station,  and  erected  thereon 
and  equipped  a  mill  for  grinding  wheat  and 
com,  and  sawing  lumber.  It  is  not  claimed 
that  the  water  taken  from  tlie  creek  at  that 
time  or  at  any  time  prior  to  1907  in  any 
way  injured  Allen  ft  Sons.  The  pumping  sta- 
tion was  lawfully  erected  for  the  purpose  of 
supplying  the  needs  of  the  company,  and  it 
continued  to  take  the  water  as  formerly  from 
the  creek.  In  1907,  however,  the  trafiSc  on 
the  railroad  increased  to  such  an  extent  that 
it  was  necessary  to  take  more  water  from  the 
creek,  and  from  1907  to  1912  it  was  claimed 
that  the  water  taken  from  the  creek  so 
diminished  the  supply  as  greatly  to  Injure 
Allen  ft  Sons, -and  In  the  latter  year  they 
brought  an  action  at  law  against  the  railroad 
company  to  recover  damages  for  the  previous 
five  years,  and  also  filed  a  bill  for  an  Injunc^ 
tlon  to  enjoin  the  railroad  company  from  fur- 
ther taking  water  from  the  creek.  As  the 
railroad  company  was  a  public  service  corpo- 
ration, and  tiie  water  was  necessary  for  its 
purposes,  the  injunction  was  denied,  but  the 
case  was  continued  on  the  docket.  At  the 
trial  of  the  action  at  law  there  was  a  verdict 
and  judgment  in  favor  of  the  plaintiffs  for 
$4,000.  To  this  judgment  a  writ  of  error  was 
awarded  by  this  court,  and,  on  the  hearing, 
the  judgment  of  the  trial  court  was  affirmed. 
A  petition  for  a  rehearing  was  filed  and  the 
case  was  reheard  and  decided  January  13, 
1916,  reamrmlng  the  judgment  of  the  trial 
court.  The  principal  question  then  involved 
was  whether  or  not  the  Injury  done  to  the 
plaintiffs  was  permanent  and  continuous,  or 
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was  intermittent,  and  it  w^s  held  by  this 
court  that  the  injury  inflicted  on  the  plain- 
tiffs did  not  consist  in  the  installation  of  the 
pumping  machinery,  but  in  taking  the  water 
from  the  stream,  and  as  this  might  be  stepped 
at  any  time,  and  was  intermittent  at  all 
times,  entire  damages  could  not  be  recovered 
in  one  action,  but  that  each  successive  unlaw- 
ful taking  of  the  water  gave  the  plaintiffs  a 
new  cause  of  action.  Norfolk  &  Western  R. 
Co.  V.  Allen,  118  Va.  428,  87  S.  B.  558. 

The  judgment  of  this  court  was  certified  to 
the  circuit  court  in  February,  1916.  On  Au- 
gust 24,  1916,  Allen  &,  Sons  instituted  a  new 
action  against  the  railroad  company  to  re- 
cover, it  is  said,  for  the  damages  sustained 
since  the  former  recovery,  but  the  declaration 
is  not  copied  into  the  record,  and  we  have 
no  means  of  ascertaining  accurately  the  exact 
extent  of  their  claim.  There  was  then  pend- 
ing the  chancery  suit  praying  an  injunction 
which  had  been  instituted  simultaneously 
with  the  first  action  for  damages,  and  this 
second  action  for  damages. 

It  was  stated  by  counsel  for  the  railroad 
company  both  in  his  brief  and  in  the  oral 
argument  in  this  court,  and  not  denied  by 
opposing  counsel,  that  at  this  juncture  the 
railroad  company,  which  had  the  right  to  con- 
demn the  water,  proposed  to  institute  con- 
demnation proceedings  for  that  purpose,  but 
finding  that  the  suit  in  equity  was  still  on  the 
docket,  as  also  the  second  action  at  law,  and 
that  complete  justice  might  be  done  in  those 
cases  and  a  multiplicity  of  actions  avoided, 
proposed  that  the  whole  question  should  be 
settled  by  issues  to  be  ordered  in  the  chan- 
cery suit.  The  suggestion  was  made  there- 
fore to  the  court  that  the  litigation  should 
take  this  form.  This  suggestion  was  accept- 
ed, as  appears  from  the  opinion  of  the  cir- 
cuit court,  and  thereupon  an  order  was  en- 
tered in  the  circuit  court  on  the  chancery 
side,  directing  "that  a  jury  be  impaneled  at 
the  bar  of  this  court  to  report  to  the  court 
for  its  consideration  in  said  chancery  cause 
its  finding  upon  the  following  issues:  (1) 
W5iat  sum  of  money,  if  any,  the  plaintiffs 
should  recover  as  damages  for  the  diversion 
of  the  water  by  the  defendant  from  Locketfs 
creek,  from  the  3d  day  of  July,  1912,  to  the 
date  of  the  trial  of  this  issue ;  and  (2)  what 
damages,  if  any,  will  the  plaintiffs  sustain  in 
future  by  the  continued  diversion  of  water 
by  the  defendant  from  said  stream.** 

It  will  be  observed  that  both  of  these  issues 
were  confined  to  the  actual  damages  sus- 
tained, or  to  be  sustained,  by  the  Aliens. 
Whether  or  not  punitive  damages  were  claim- 
ed in  the  declaration  we  have  no  means  of 
knowing,  as  the  declaration  is  not  copied  into 
the  record.  The  subject  was  not  remotely  re- 
ferred to  in  the  order  for  the  issue.  In  re- 
sponse to  these  issues,  the  jury  awarded  $4,417 
for  the  damage  actually  sustained,  and  $5,- 
933.33  for  the  damage  to  be  sustained.  These 
issNies  were  tried  on  the  law  side  of  the  court. 


and  the  verdict  was  certified  to  the  court  on 
its  chancery  side.  A  decree  was  entered 
against  the  defendant  for  the  amounts  in  the 
chancery  suit,  and  it  is  from  that  decree  that 
the  present  appeal  is  taken. 

A  number  of  exceptions  were  taken  to  the 
action  of  the  trial  court  during  the  progress 
of  the  trial,  but  it  is  not  deemed  necessary 
to  pass  upon  them  all.  We  shall  notice  such 
only  as  seem  to  be  material  and  necessary  for 
the  guidance  of  th^  trial  court  on  another 
trial 

[1]  It  is  insisted  by  the  appellees  that  the 
appellant  has  no  standing  in  this  court  be- 
cause the  motion  to  set  aside  the  verdict  and 
award  a  new  trial  was  made  before  the  law 
judge,  and  not  before  the  chancellor^  The  cir- 
cuit court  has  both  common  law  and  chancery 
jurisdiction,  and  the  same  judge  administers 
both.  It  is  immaterial  before  which  branch 
of  the  court  the  motion  Is  made.  This  was 
settled  in  Meade  v.  Meade,  111  Va.  451,  69  S. 
E.  330,  which  is  very  similar  to  the  instant 
case.  ^ 

[2]  Counsel  for  the  appellant  insist  that 
we  shall  consider  this  case  as  an  appeal  in 
any  other  chancery  case,  and  treat  the  evi- 
dence adduced  on  the  trial  of  the  issue  as 
though  it  had  been  given  in  the  form  of  dep- 
ositions.   He  says,  amongst  other  things: 

"Tour  petitioner  does  not  wish  this  case  sent 
back  for  further  hearing,  but  asks  it  may  be 
treated  as  a  chancery  cause,  and  a  final  decree 
entered  in  this  court  such  as  should  have  been 
entered  in  the  court  below." 

It  is  an  all-sufficient  answer  to  this  request 
to  say  that  it  was  pre-eminently  a  case  for 
the  award  of  an  issue  by  the  trial  court,  and 
it  would  have  be^n  error  not  to  have  award- 
ed it  The  case,  in  this  respect,  does  not 
stand  on  any  different  footing  from  other 
suits  in  chancery  wherein  an  issue  of  fact 
is  properly  awarded.  There  was  no  certain 
standard  for  the  admeasurement  of  the  dam- 
ages to  be  assessed,  and  there  was  serious 
conflict  in  the  testimony  as  to  the  amount  of 
the  damage  inflicted.  The  sole  question  sub- 
mitted to  the  jury  was  the  amount  of  dam- 
ages to  be  awarded  the  plaintiffs  for  the 
injury  sustained  and  to  be  sustained,  by  rea- 
son of  the  acts  done  and  proposed  to  be  done 
by  the  defendant  No  other  question  was  sub- 
mitted to  them.  Their  assessment  of  the 
damages  was  approved  by  the  trial  court, 
and  where  this  is  the  case,  and  no  error  is 
pointed  out  in  the  action  of  the  court  or  the 
conduct  of  the  case,  the  flnding  of  the  jury 
will  not  be  disturbed,  unless  It  is  palpably 
and  obviously  erroneous,  or  is  without  evi- 
dence to  support  it.  Barbour  v.  Melendy  & 
Russell,  88  Va.  595,  14  S.  E.  326,  and  cases 
cited, 

[3, 4]  Several  exceptions  were  taken  to 
rulings  of  the  trial  court  excluding  the  tes- 
timony of  alleged  experts  who  were  offered 
to  show  how  the  injury  done  by  the  defend- 
ant to  the  plaintiffs  might  have  been  mini- 
mized in  the  past,  or  might  be  in  the  future. 
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As  to  past  injuries  the  evidence  was  properly 
excluded,  as  no  one  is  under  obligation  to 
undertake  to  minimize  a  threatened  or  an 
intermittent  voluntary  trespass.  The  owner 
of  property  is  not  obliged  to  so  use  his  own 
property  that  another  may  not  injure  it  If 
an  injury  is  merely  threatened,  no  action  lies 
for  the  threat,  and  the  property  owner  is 
under  no  obligation  to  attempt  in  advance 
to  minimize  the  results  of  a  wrong  which 
may  never  be  inflicted.  If  the  injury  is  in- 
termittent and  recurrent,  entire  damages 
cannot  be  recovered  in  a  single  action,  as 
the  injury  may  never  be  repeated,  and  for 
that  reason  there  is  no  duty  resting  upon  the 
party  injured  to  attempt  to  minimize  its  con- 
sequences; But  where  the  injury  is  perma- 
nent in  its  character  and  continuous  in  its 
consequences,  entire  damages  may  be  recov- 
ered in  a  single,  action,  and  the  duty  rests 
upon  the  injured  party  to  minimize  its  con- 
sequences if  it  can  be  done  at  a  moderate  ex- 
pense and  by  the  exercise  of  ordinary  care. 
CoAipare  Norfolk  CJounty  Water  Co.  v.  Ethe- 
ridge,  120  Va.  379,  91  S.  E.  133;  McHenry  v. 
City  of  Parkersburg,  66  W.  Va.  533,  66  S.  B. 
750,  29  L.  R.  A.  (N.  S.)  860.  The  owner  of  a 
dwelling  Is  under  no  obligation  to  remove 
his  furniture  therefrom  because  some  one 
has  threatened  to  burn  it,  in  order  thereby 
to  minimize  the  threatened  loss,  nor  to  pro- 
vide wire  screens  for  windows  because 
through  negligence  of  others  a  baseball  oe- 
casionally  breaks  his  glass.  In  each  of  these 
cases  the  trespasser  must  pay  the  entire 
proximate  loss. 

[5]  The  railway  company  was  no  less  a 
trespasser  because  it  intended  to  exercise  its 
right  of  eminent  domain  than  if  it  had- en- 
tertained no  such  intention.  Norfolk  & 
Ocean  View  Ry.  Co.  v.  Turnpike  Co.,  Ill  Va. 
131,  68  S.  E.  346,  Ann.  Cas.  1912A.  239. 
Every  time  it  diminished  the  plaintiffs*  sup- 
ply of  water  to  their  detriment  it  committed 
a  new  trespass,  and  while  the  nature  of  its 
pumping  station  indicated  that  it  would 
probably  continue  to  trespass  upon  the  plain- 
tiffs' property,  the  latter  were  under  no  ob- 
ligation to  presume  that  it  would  continue  to 
do  so,  without  compensation,  nor  to  under- 
take to  minimize  the  results  of  a  wrong  that 
might  terminate  at  any  instant.  They  had 
no  right  to  assume  that  the  railroad  com- 
pany would  continue  to  illegally  inflict  an 
injury  upon  them.  Norfolk  &  Western  R.  Co. 
V.  Allen,  supra.  Had  they  acted  upon  such 
assumption,  and  the  company  had  ceased  to 
take  the  water,  all  sums  expended  to  mini- 
mize the  loss  would  have  been  uselessly  ex- 
pended, without  the  right  of  recovery  over 
against  any  one.  The  rule  is  otherwise,  how- 
ever, where  the  injury  is  complete  and  its 
consequences  continuous.  In  such  case  the 
party  injured  must  use  reasonable  care  to 
protect  his  property  from  further  injury,  pro- 
vided it  can  be  done  at  moderate  expense. 
Stonega  Coal  Co.  v.  Addlngton,  112  Va.  807, 


73  S.  B.  267,  31  L.  R.  A.  (N.  S.)  969.    Thus 

if  one  should  cut  a  hole  in  my  roof,  thereby 
permitting  the  rain  to  come  in,  and  I  have 
knowledge  of  the  fact,  I  must  within  a  rea- 
sonable time  have  it  repaired,  and  thereby 
minimize  the  loss  I  would  otherwise  sustain, 
else  I  cannot  recover  the  resulting  damage 
from  the  trespasser. 

[6]  We  deem  it  unnecessary  to  discuss  the 
ruling  of  the  court  as  to  its  effect  on  future 
damages,  as,  in  our  opinion,  the  case  was 
proceeded  with  in  the  trial  court  on  the 
wrong  theory  as  to  the  measure  of  damages 
in  a  case  of  this  nature.  In  this  aspect  of 
the  case,  it  stood  in  all  essential  particulars, 
so  far  as  the  measure  of  damages  was  con- 
cerned, as  a  proceeding  to  condemn  the  water 
for  the  use  of  the  defendant  On  the  trial  in 
the  circuit  court,  the  plaintiffs  were  permit- 
ted to  offer  evidence  of  the  amount  of  horse- 
power lost,  and  to  estimate  the  value  of  that 
horse  power  at  the  mill,  by  comparing  the 
horse  power  at  another  place,  and  under  dif- 
ferent conditions,  and  then  to  calculate  ^pvhat 
sum,  put  at  interest  at  6  per  cent.,  would  pro- 
duce that  income,  and  much  more  evidence 
of  a  purely  speculative  nature. 

The  plaintiffs  filed  with  their  testimony 
the  following  statement  of  their  claim  for 
future  loss,  if  no  change  was  made  to  obtain 
additional  water  power: 

Estimated  for  future  loss  if  mill  cannot  be  suc- 
cessfully changed: 
Value  of  mill  as  goin^  concern,  with 

good  wheel,  on  basis  of  five  years  $14,060  00 

Additional  Profits. 

Loss  of  2^  h.  p.    Value  of  1  h.  p. 

644  per  day,  1  year  $162.00.    2% 

h.  p.  per  day  for  one  year 856  00 

Sum  necessary  to  provide  $356  atd%      5,933  33 

19.933  33 
Value  of  mill  at  present 5,000  00 

Balance  $14,933  33 

The  plaintiffs  thereupon  claimed  as  their 
damages  on  that  account  $14,933.33. 

Just  how  that  statement  was  of  value  to 
the  Jury  in  arriving  at  a  proper  verdict  la 
not  apparent  to  the  court,  and  is  not  made 
so  by  the  evidence  of  the  witnesses,  or  the 
argument  of  counsel,  but  it  need  not  be  fur- 
ther considered.  The  Jury  in  fact  allowed 
for  the  future  damages  $5,933.33.  This  sum 
was  the  exact  sum  claimed  by  the  plaintiffs 
as  the  value  of  2.2  horse  power  lost,  but  the 
.price  is  fixed  at  54  cents  per  day,  without 
any  fixed  dat^  upon  which  to  base  it,  except 
the  opinion  of  a  witness  who  had  no  adequate 
information  on  the  subject.  He  testified  to 
the  value  of  an  electric  horse  power  furnish- 
ed in  the  city  of  Lynchburg  by  the  Lynch- 
burg Light  &  Traction  Company,  hut  was  not 
"able  to  say  what  is  the  value  of  horse  pow- 
er at  Prospect,  at  Mr.  Allen's  MUl,"  but  knew 
it  could  not  be  furnished  at  the  Lynchburg 
price,  because  he  had  tried  it  without  success. 
The  estimates  of  this  witness,  however,  were 
purely  speculative,   based  upon  insnflacient 
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data,  and  their  adoption  by  the  jury  neces- 
sarily resulted  in  a  speculative  verdict 

It  is  not  claimed  that  the  water  sought  to 
be  condemned,  in  the  instant  case,  Is  of  any 
special  value,  except  as  a  motive  power  for 
the  plaintiffs'  mill,  or  that  the  millsite,  or 
any  of  the  property  affected,  has  any  pecul- 
iar or  prospective  value  other  than  its  pres- 
ent use.  All  that  the  plaintiffs  claim  is  that 
their  mill  is  damaged  by  the  diminution  of 
the  water  supply  by  the  acts  of  the  defend- 
ant ;  that  they  have  not  the  power  they  for- 
merly had;  and  that  the  defendant  should 
either  cease  to  take  the  water,  or  else  make 
compensation  therefor.  This  presents  the 
ordinary  case  of  a  permanent  injury  by  the 
defendants  to  the  real  estate  of  the  plaintiffs. 
There  are  cases  where  the  market  value  of 
property  is  not  affected  by  the  trespass  com- 
plaiued  of,  or  is  even  enhanced,  and  the 
owner  is  still  entitled  to  recover  (Virginian 
R.  Co.  V.  London,  114  Va.  334,  76  S.  E.  306), 
but  this  is  not  one  of  them.  In  the  Instant 
case  the  measure  of  damages  is  the  difference 
between  the  market  value  of  the  mill  prop- 
erty before  and  after  the  injury.  As  the  as- 
sessment is  to  be  made  now  of  the  damages 
to  flow  from  permission  to  take  the  water  In 
the  future,  the  evidence  should  be  confined  to 
the  market  value,  at  the  present  time,  of  the 
plaintiffs*  mill  property  with  an  undisturbed 
flow  of  ^ater,  and  with  the  flow  disturbed  as 
proposed  by  the  defendant.  The  difference 
between  these  sums  represents  the  amount 
of  damage  to  be  sustained  by  the  plaintiffs 
by  the  proposed  diminution  of  their  water 
supply  by  the  defendant.  This  precise  ques- 
tion has  not  been  hitherto  passed  upon  by 
this  court,  but  the  measure  of  damages 
stated  is  plainly  right,  conforms  to  our  hold- 
ings on  kindred  questions,  and  accords  with 
the  holdings  in  like  cases  in  our  sister  states. 
In  Norfolk  County  Water  Co.  v.  Etherldge, 
supra,  it  was  held  that: 

"Where  a  dam  causes  permanent  injury  to 
another's  land,  the  measure  of  damages  is  the 
difference  in  the  market  value  of  the  land  with 
and  without  the  dam,  to  be  computed  as  of  the 
time  immediately  before  the  dam  was  built  and 
immediately  after  it  was  finished  and  filled  with 
water." 

See,  also,  Richmond,  etc.,  R.  Co.  v.  Hum^ 
phreys,  90  Va.  425.  18  S.  E.  901 ;  Richmond, 
etc..  R.  Co.  V.  Chamblln,  100  Va.  401,  41  S.  B. 
750;  Hunter  v.  C.  &  O.  Ry.  Co.,  107  Va.  158, 
59  S.  B.  415,  17  L.  R,  A.  (N.  S.)  124 ;  Burger 
▼.  State  Female  Normal  School,  114  Va.  491, 
77  S.  E.  489 ;  Virginian  Ry.  Co.  v.  Hurt,  112 
Va,  622,  72  S.  El  110;  McHenryv.  City  of 
Parkersburg,  supra. 

In  8  Ruling  Case  Law,  p.  481,  it  is  said: 

"The  proper  measure  of  damages  for  perma- 
nent injury  to  real  property  is  the  diminution  in 
the  market  value  of  the  property." 

And  a  large  number  of  cases  from  other 
states  is  cited  in  support  of  the  text.  See, 
also,  13  Cyc.  150,  and  cases  cited. 

This  objection  to  the  measure  of  damages 
was  not  made  in  the  trial  court  or  in  this 


f  court,  but  the  point  involved  ia  fundamental. 
Whether  or  not  the  decree  of  the  trial  court 
should  be  reversed  for  the  error  mentioned 
need  not  be  decided,  as  the  decree  has  to  be 
reversed  on  other  grounds,  but  attention  is 
called  to  it  so  that  the  error  may  not  be  re- 
peated on  any  future  trial. 

[7]  There  was  no  evidence  before  the  Jury 
as  to  the  wealth  of  the  defendant,  or  the 
value  of  its  stock,  but  during  the  argument 
of  the  Issues  before  the  Jury,  counsel  for  the 
plaintiffs  addressed  the  following  remarks  to 
the  Jury,  which  were  duly  excepted  to  as  fol- 
lows: 

'^Gentlemen  of  the  Jury:  This  most  unusual 
case,  a  case  without  precedent  in  the  annals  of 
Virginia  history,  is  one  in  which  you  may  con- 
sider not  only  past  and  future  damages,  but  ex- 
emplary damages,  as  a  deterrent  to  this  and 
other  corporations  not  to  do  likewise.  In  con- 
sidering what  would  be  a  deterrent  to  a  gigantic 
corporation  of  this  kind,  a  corporation  whose 
income  is  far  greater  than  that  of  its  creator, 
the  state  of  Virginia,  a  corporation  with  $69,- 
000,000  of  stock,  and  whose  stock  is  selling  on 
the  market  at  around  $145  a  share,  a  great,  rich 
corporation  that  disregards  the  law  of  God  and 
man,  and  which,  regardless  of  the  decision  of 
the  Supreme  Court  of  the  commonwealth  of 
Virginia,  the  state  that  created  this  corporation, 
is  going  along  and  damaging  these  plaintiffs 
with  impunity!  I  say,  in  order  to  make  this 
corporation  pay  a  penalty  which  would  be  of 
such  magnitude  as  to  deter  it  from  continuing 
this  damage,  and  damaging  future  parties,  you 
must  exact  a  penalty  of  this  gigantic  corpora- 
tion which  will  make  it  stop  and  think !" 

And  thereupon  defendant  objected  as  fol- 
lows: 

"Mr.  Kirkpatrick:  If  your  fionor  please,  I  ob- 
ject to  the  argument  of  counsel.  Is  tiiis  a  case 
where  exemplary  or  punitive  damages  may  be 
allowed?" 

Whereupon  the  court  ruled  as  follows: 

"Tlie  Court:  Where  persons  pcffsist  in  a 
wrong)  the  jury  may  take  that  into  consideration 
in  estimating  the  damages,"  especially  when  the 
fact  of  the  wrong  has  been  judicially  deter- 
mined. 

[8]  In  a  case  in  which  exemplary  or  puni- 
tive damages  are  properly  allowable,  evi- 
dence of  the  wealth  of  the  defendant  may 
be  introduced,  and  such  evidence  is  a  legiti- 
mate subject  of  proper  comment,  for  what 
would  be  punishment  to  a  poor  defendant 
would  be  no  punishment  at  all  to  one  of 
wealth  and  affluence  (Singer  Mfg.  Co.  v.  Bry- 
ant, 105  Va.  403,  420,  54  S.  E.  320);  but  it  is 
never  permissible  for  counsel  to  go  outside  of 
the  record  and  testify  as  to  matters  not  giv- 
en in  evidence,  nor,  in  any  case,  to  make  use 
of  language  calculated  to  inflame  the  minds 
of  the  Jurors  and  induce  a  verdict  not  found- 
ed solely  on  the  evidence  adduced  before 
them.  So  in  this  case,  even  if  it  were  a 
proper  case  for  punitive  damages,  the  re- 
marks of  counsel  are  obnoxious  to  the  rule 
we  have  stated. 

[9]  But  we  do  not  think  this  case  is  a 
proper  one  for  the  award  of  exemplary  or' 
punitive  damages.    It  will  be  observed  that 
the  Judgment  of  this  court  was  not  certified 
to  the  circuit  court  until  February,  1916,  and 
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tbat  the  second  action  was  brought  Augnst 
24,  1916.  The  railroad  company  Is  a  great 
public  service  corporation.  Water  for  the 
conduct  of  its  business  is  an  absolute  neces- 
sity. The  location  of  the  tank  and  pumping 
station  was  selected  with  a  view  to  the  con- 
veyance of  a  proper  supply  for  the  purpose. 
Whether  or  not  an  adequate  supply  could  be 
obtained  elsewhere  and  meet  the  necessities 
of  the  company  does  not  appear  from  the 
record,  but  it  is  manifest  from  the  quantity 
of  water  taken,  and  from  other  circumstanc- 
es, that  if  a  change  was  necessary  the  com- 
pany should  have  had  a  reasonable  time  in 
which  to  ascertain  where  the  new  supply 
could  be  obtained,  and  to  change  its  pump- 
ing station  and  tank,  upon  making  just  com- 
pensation for  the  water  taken.  This  was  a 
matter  that  could  not  be  settled  at  once,  and 
It  cannot  be  said  the  continued  taking  of  wa- 
ter from  Lockett's  creek  until  a  new  supply 
could  be  obtained  and  made  available,  or  un- 
til condemnation  proceedings  could  be  had, 
was  a  willful  defiance  of  the  judgment  of 
the  courts.  Certainly,  the  continued  taking 
of  the  water  up  to  the  time  that  it  was 
agreed  that  the  matter  in  controversy  should 
be  settled  in  the  chancery  suit  cannot  be 
said  to  evince  malice  or  wantonness  on  the 
part  of  the  railroad  company,  or  an  inten- 
tion to  defy  the  law  of  the  land,  or  to  op- 
press the  Aliens.  The  evidence  in  the  case 
does  not  show  that  the  railroad  company  was 
actuated  by  malice,  wantonness,  or  oppres- 
sion, or  that  there  was  any  fraud  on  its  part, 
or  that  it  was  guilty  of  any  gross  negligence 
or  recklessness,  or  that  Its  action  in  continu- 
ing to  take  the  water,  after  the  order  of 
this  court  had  been  certified  to  the  circuit 
court  until  arrangements  were  made  to  set- 
tle the  contrpversy,  evinced  any  Intention  on 
the  part  of  the  railroad  company  to  disre- 
gard the  rights  of  the  Aliens,  or  to  defy  the 
law  of  the  land.  Unless  one  or  the  other  of 
these  situations  existed,  the  Aliens  had  no 
right  to  recover  punitive  damages.  12  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  21,  and  cases 
cited.  We  do  not  think,  therefore,  that  the 
Aliens  were  entitled  to  recover  punitive  dam- 
ages in  this  case:  (1)  Because  the  law  and 
the  facts  do  not  warrant  it;  and  (2)  because 
it  was  not  within  the  issues  submitted  to  the 
jury. 

This  court  has  more  than  once  reprobated 
In  no  uncertain  terms  the  practice  of  inject- 
ing into  arguments  of  counsel  statements 
calculated  to  inflame  the  minds  of  jurors, 
and  tending  to  produce  verdicts  as  a  result 
of  prejudice  rather  than  a  calm  considera- 
tion of  the  evidence.  Every  litigant,  natural 
or  artificial,  is  entitled  to  a  fair  and  impar- 
tial trial,  and  there  should  be  excluded  from 
the  tribunal  which  is  to  try  the  case,  wheth- 
er judge  or  jury,  everything  that  has  no  ten- 
dency to  aid  such  tribunal  in  doing  impartial 
justice  between  the  litigants.  There  can  be 
no  difference  of  opinion  on  this  subject    But, 


while  assenting  to  this  statement  of  the  law. 
It  Is  argued  that  the  error  of  addressing  im- 
proper remarks  to  the  jury  was  harmless  er- 
ror, as  there  was  ample  evidence  to  sustain 
the  verdict,  and  It  does  not  appear  that  the 
jury  found  any  punitive  damages.  The 
harm  consisted  in  depriving  the  defendant  of 
a  fair  and  impartial  tribunal  to  weigh  and 
consider  the  evidence  lawfully  before  it 
touching  the  actual  damages  sustained. 
There  was  no  exact  measure  of  damages  in 
the  instant  case.  The  actual  damages  sus- 
tained and  to  be  sustained  could  not  be  meas- 
ured by  any  exact  standard.  They  were  mat- 
ters which  lay  largely  in  the  opinions  of 
witnesses,  and  these  opinions  were  based  up- 
on different  data.  There  was  a  wide  differ- 
ence between  the  testimony  on  behalf  of  the 
plaintiffs  and  that  on  behalf  of  defendant. 
And  even  as  to  the  plaintiffs'  testimony  bas- 
ed upon  the  value  of  horse  power,  in  esti- 
mating future  damages,  the  value  of  such 
horse  power  is  dependent  upon  the  extent 
that  it  can  be  and  is  utilized.  Horse  power 
without  use  is  valueless.  To  the  extent  that 
the  plaintiffs  could  not,  from  any  cause,  ob- 
tain grain  to  grind,  or  did  not  obtain  it,  the 
horse  power  would  be  valueless,  unless  it 
could  be  sold.  Upon  these  questions  there 
was  sharp  conflict  of  testimony,  and  the  tes- 
timony of  one  of  the  plaintiffs  was  not  alto- 
gether consistent  with  his  testimony  on  the 
former  trial,  nor  was  the  value  of  such  horse 
power  ascertained  by  any  satisfactory  evi- 
dence, and  yet  upon  this  issue  the  verdict 
was  for  the  exact  amount  claimed  by  the 
plaintiffs.  It  cannot,  therefore,  be  said  that 
the  error  was  harmless,  even  though  the 
verdict  awarded  no  punitive  damages.  On 
account  of  the  improper  remarks  by  counsel 
for  the  plaintiffs  in  addressing  the  jury,  the 
verdict  will  be  set  aside. 

The  other  objections  raised  need  not  be 
considered,  as  the  questions  raised  thereby 
are  not  likely  to  arise  on  another  trial. 

Reversed. 

SIMS,  J.  (dissenting).  I  concur  in  the  ma- 
jority opinion  in  Its  positions  on  the  follow- 
ing points,  namely:  As  to  its  being  immate- 
rial before  which  branch  of  the  court  the 
motion  to  set  aside  the  verdict  and  award 
a  new  trial  w^as  made,  since  the  same  judge 
presided  over  both;  as  to  how  the  evidence 
must  be  regarded  by  us  on  the  motion  to  set 
aside  the  verdict  of  the  jury  on  the  issue 
out  of  chancery;  as  to  there  being  no  duty  up- 
on the  appellees  to  minimize  damages;  as  to 
the  impropriety  of  counsel  in  any  case  going 
outside  of  the  record  and  making  use  of  lan- 
guage calculated  to  Inflame  the  minds  of  the 
jurors  and  Induce  a  verdict  not  founded 
soley  on  the  evidence  adduced  before  them. 
But— 

I  cannot  concur  in  the  majority  opinion  in 
taking  the  following  positions,  namely:  (1) 
That  the  permission  of  the  trial  court  of  the 
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remarks  of  counsel  in  the  case  before  us  was 
reversible  error;  or  (2)  that  this  was  not  a 
case  In  which  It  was  proper  for  the  Jury  to 
take  Into  consideration  the  allowance  of  ex- 
emplary damages;  or  (3)  that  the  measure 
of  damages'  for  the  future  Injury  to  appellees 
was  the  difference  between  the  market  value 
of  the  mill  property  before  and  after  the  In- 
Jury;  or  (4)  that  the  verdict  of  the  Jury 
awarding  the  future  damages  it  assessed  was 
without  evidence  to  support  it;  and  hence  I 
am  forced  to  dissent  from  the  conclusion 
reached  by  such  opinion  in  its  reversal  of  the 
case.  The  reasons  which  constrain  me  to 
take  a  different  view  from  the  majority  of 
the  court  upon  the  four  subjects  mentioned 
will  be  stated  in  their  order  below. 

(1)  I  do  not  think  that  the  remarks  of 
counsel  set  out  in  the  majority  opinion  con- 
stituted reversible  error  in  the  case  because 
of  the  following  considerations: 

(a)  Such  remarks,  going  outside  of  the  rec- 
ord, were  imp/oper  and  subject  to  objection 
In  the  trial  court.  But  when  such*  objection 
was  interposed,  it  should,  as  in  the  case  of 
other  objections  to  matters  of  procedure  or 
the  conduct  of  the  trial,  have  stated  the 
^ound  of  the  objection.  In  the  instant  case, 
as  will  be  noted,  the  ground  of  objection  stat- 
ed before  the  trial  court  was  not  that  the  ap- 
peal to  the  jury  was  "inflammatory,"  or  "un- 
just," or  "deserving  of  stem  rebuke"  (the  ob- 
jection made  before  us  on  appeal),  nor  any 
objection  to  that  effect  The  only  objection 
nmde  was  that  it  was  not  a  case  where  ex- 
emplary or  punitive  damages  might  be  allow- 
ed. The  trial  judge  naturally  passed  anS 
ruled  only  upon  the  objection  made.  The 
further  objection  aforesaid  was  not  made  at 
all,  not  even  in  the  motion  to  set  aside  the 
verdict  and  grant  a  new  trial,  nor  was  It 
passed  upon  by  the  trial  judge,  but  Is  urged 
before  us  for  the  first  time. 

The  subject  is  governed  by  the  same  rule 
of  procedure  which  is  applicable  to  other 
errors  of  procedure  which  may  be  commit- 
ted In  the  trial  of  a  case.  "Such  a  line  of 
argument"  may  be  the  subject  of  review  on 
appeal  "if  proper  objection  be  made  to  it  at 
the  proper  time  and  the  trial  court  fails  to 
take  proper  steps  to  correct  its  ill  tendencies. 
*  •  •  ••  Southern  Ry.  Co.  v.  Simmons,  105 
Va.  651,  666,  667,  55  S.  E.  459,  464.  But  if  the 
objection  made  in  the  appellate  court  was 
not  made  in  the  trial  court,  and  the  trial 
court  was  not  asked  to  rule  on  or  instruct  the 
Jury  upon  such  objection,  the  objection  can- 
not be  considered  on  appeal.  State  v.  Clif- 
ford, 58  W.  Va.  681,  52  S.  B.  864;  Landers 
V.  Ohio  River  R.  Co.,  46  W.  Va.  492,  33  S. 
E.  296.  And  the  same  principle  upon  which 
rests  the  rule  that  where  a  specific  objection 
to  the  admission  of  evidence  is  properly  over- 
ruled by  the  trial  court,  other  objections  can- 
not be  thereafter  assigned  as  error  on  appeal 
(Richmond  Ice  Co.  v.  Crystal  Ice  Co.,  103  Va. 
465,  49  S.  B.  650;  Warren  v.  Warren,  93  Va. 


73,  24  S.  E.  913),  applies  to  the  objection  in 
question  in  the  cause  before  us.  It  seems  to 
me,  therefore,  that  for  this  reason  such  ob- 
jection cannot  be  considered  by  us.    E^irther: 

(b)  According  to  the  salutary  rule  of  this 
court,  now  firmly  established.  It  must  af- 
firmatively appear  from  the  record  that  ah 
error  has  been  prejudicial  to  an  appellant, 
otherwise  the  error  must  be  considered  by 
this  court  as  having  been  harmless,  and  is 
not  ground  for  reversal.  Standard  Paint  Co. 
V.  Victor  &  Co.,  120  Va.  595,  91  S.  B.  752. 

On  this  subject,  the  trial  judge  and  chan- 
cellor, in  his  opinion  made  a  part  of  the  rec- 
ord, says: 

"Allusion  has  been  made  to  the  fact  that  the 
jnry  may  have  included  punitive  or  exemplary 
damages  in  their  verdict.  I  think  th^  size  of 
their  verdict  makes  it  manifest  that  they  did 
not  do  this,  although  I  think  that  they  might 
have  considered  doin^  this,  as  the  court  inform- 
ed them  that  a  persistent  trespasser  upon  the 
rights  of  another,  particularly  after  those  rights 
have  been  judicially  determined,  does  not  stand 
upon  the  footing  of  an  ordinary  trespasser.  I 
think  it  is  apparent  from  the  evidence  that  the 
jury  put  into  that  verdict  nothing  except  what 
they  thou|:ht  was  necessary  to  compensate  the 
plaintiffs  for  the  actual  injuries  which  they  have 
sustained  or  may  sustain  in  their  business  and 
property  both  in  the  past  and  for  the  future, 
and  speaking  now  as  chancellor  and  not  as  a 
law  judge,  I  say  that,  they  have  not  given  them 
one  dime  more  than  I  would  have  done  after 
hearing  the  evidence,  had  I  determined  the  mat- 
ter without  a  jury.*^ 

The  verdict  of  the  jury  was  merely  ad- 
visory of  the  chancellor.  The  decree,  after 
all,  is  what  must  be  looked  to  in  order  to  as- 
certain whether  exemplary  damages  or  ex- 
cessive damages  have  been  awarded;  and 
the  chancellor  has  certified  that  the  decree 
did  not  award  any  such  damages,  but  only 
proper  compensatory  damages. 

Further,  on  the  question  of  whether  the 
damages  assessed  by  the  verdict  of  the  jury 
and  decreed  by  the  chancellor  were  exces- 
sive: As  I  view  the  evidence,  as  hereinafter 
stated,  there  was  ample  evidence  to  sup- 
port the  verdict  and  decree  for  the  amounts 
of  damages  allowed  as  purely  compensatory 
damages. 

Hence  it  seem^  dear  that  not  only  does  it 
not  afllrmatively  appear  that  the  decree  com- 
plained of  included  exemplary  or  excessive 
damages,  but  the  contrary  appears  from  the 
record.  Therefore,  if  there  was  error  In  the 
permission  of  the  remarks  of  counsel,  it  was 
harmless  error. 

(2)  As  to  the  position  aforesaid  that  this 
case  was  not  one  where  the  allowance  of  ex- 
emplary or  punitive  damages  might  have 
been  considered  by  the  jury: 

Appellant  does  not  question  that  if  the 

cause  before  us  had  been  an  action  at  law, 

exemplary  or  pimitlve  damages  might  have 

been  recovered  under  the  rule  laid  down  in 

2  Blackstone's  Com.  220,  as  follows: 

"Indeed,  every  continuance  of  a  nuisance  is 
held  to  be  a  fresh  one,  and  therefore  a  fresh 
action  will  lie,  and  very  exemplary  damages  wUl 
probably  be  given,  if,  after  one  verdict  against 
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him,  the  defendant  has  the  hardihood  to  con- 
tinue it" 

And  this  i»  true  of  all  repeated  trespasses 
and  repeated  torts.  8  R.  C.  L.  §  133,  p.  588. 
The  existence  of  actual  malice  or  ill  will  on 
the  part  of  the  defendant  is  not  necessary  to 
warrant  the  allowance  of  exemplary  dam- 
ages against  him.  The  existence  of  "malice 
in  law"  is  sufficient,  and  exemplary  dam- 
ages may,  in  the  discretion  of  the  jury,  be 
assessed  in  all  cases  of  trespasses  and  torts 
where  the  ccmduct  of  the  defendant  is  "a 
wrongful  act,  done  intentionally,  without  le- 
gal Justification  or  excuse."  Note  to  16  L.  R. 
A.  (N.  S.)  440.    As  said  in  8  R.  G.  L.  supra: 

"Willfully  to  commit  a  trespass  upon  the 
rights  of  an  individual  is  of  itself  sufficient  to 
permit  the  awarding  of  punitive  damages,  though 
committed  on  but  one  single  occasion;  and  es- 
pecially may  such  damages  be  allowed  when 
the  trespass  is  repeated.  Thus,  where  a  recov- 
ery has  once  been  had  for  a  nuisance,  and  it  is 
continued,  exemplary  damages  are  allowed  as  a 
matter  of  course  upon  a  second  successful 
suit.    ♦    ♦    ♦'» 

Hence  I  must  say,  with  great  deference, 
that  I  think  the  majority  opinion  in  its  dis- 
cussion of  the  subject  under  consideration 
ignores  the  well-settled  rule  above  adverted 
to  that  actual  malice  in  fact  need  not  exist 
in  order  to  warrant  a  jury  in  considering  the 
allowance  of  exemplary  or  punitive  damages. 
If  malice  in  law  exists  (which  was  true  of 
the  instant  case,  as  above  pointed  out,  and 
as  indeed  follows  from  the  statement  in  the 
majority  opinion  that  the  defendant  "was  no 
less  a  trespasser  because  it  Intended  to  exer- 
cise its  right  of  eminent  domain.  •  ♦  ♦ »» 
since,  that  being  so,  it  was  a  repeated  tres- 
passer), it  was  sufficient  to  bring  the  case 
within  the  operation  of  the  rule  that  the 
jury  might  have  considered  the  allowance  of 
such  damages. 

And  appellant  does  not,  in  the  able  argu- 
ment of  learned  counsel  in  the  petition  or 
brief,  or  orally  before  us,  controvert  the  cor- 
rectness of  the  above  conclusion,  except  upon 
one  ground,  namely:  It  contends  that  the 
awarding  of  exemplary  or  punitive  damages 
is  not  a  function  of  a  court  of  equity.  The 
case  of  Karns  v.  Allen,  135  Wis.  48,  115  N. 
W.  357,  15  Ann.  Cas.  543,  is  the  only  authori- 
ty cited  and  relied  on  in  support  of  the  posi- 
tion that  such  a  court  will  not  aw^nrd  such 
damages,  but  only  compensatory  damages. 
In  that  case  the  plaintiffs,  by  their  bill, 
sought  the  aid  of  a  court  of  equity,  not  only 
to  abate  a  nuisance,  but  also  to  recover  the 
damages  sustained  by  reason  thereof.  That 
case  denied  the  recovery  of  exemplary  dam- 
ages in  equity  on  the  ground  (to  quote  from 
the  opinion  therein)  that: 

X  ♦  ♦  •  Where  one  comes  into  a  court  of 
equity,  he  waives  his  claim  for  punitive  dam- 
ages, ♦  ♦  ♦  The  plaintiffs  had  their  election 
to  sue  at  law  or  in  equity.  They  elected  to  sue 
in  equity,  and,  having  done  so,  they  brought 
themselves  within  the  rules  of  equitable  ac- 
tions, and  waived  the  right  to  recover  exem- 
plary damages." 


The  authorities  referred  to  in  that  case, 
which  sustain  its  said  holding,  place  the  dis- 
tinction between  the  right  of  recovery  of 
exemplary  damages  at  law  and  in  equity  on 
the  same  ground,  and  the  recovery  of  such 
damages  is  denied  in  a  count  of  equity  on 
the  ground  that  the  plaintiffs  have  them* 
selves  sought  the  aid  of  that  court  to  recover 
damages.  It  was  not  so,  however,  in  the 
cause  before  us.  In  the  case  before  us,  the 
appellees  elected  to  sue  at  law  and  did  sue 
at  law  for  damages.  By  their  bill  in  equity 
they  prayed  only  for  the  equitable  relief  of 
the  abatement  of  the  nuisance  caused  hy  the 
conduct  of  the  appellant.  They  did  not  pray 
that  the  court  of  equity  should'  assess  any 
damages  ancillary  to  that  relief  or  other- 
wise. As  appears  from  the  decree  of  Decem- 
ber 4,  1916,  hereinafter  quoted  from,  the 
relief  sought  by  appellees  in  equity  was  only 
that  the  court  would  "award  the  injunction 
as  prayed  for  in  the  bill,"  and  it  was  "upon 
the  defendant's  [appellant's]  motion  that  the 
court  enjoin  and  restrain  the  plaintiffs'  (ap- 
pellees'] action  at  law  now  pending  in  this 
court  to  recover  damages;  •  ♦  ♦"•that 
the  court  below  refused  the  Injunction  prayed 
for  by  the  appellees,  and  took  jurisdiction  on 
its  chancery  side  "to  do  complete  justice  to  the 
plaintiffs  herein,  and  to  avoid  a  multiplicity 
of  suits.  ♦  ♦  ♦  •'  In  the  cause  before  us; 
therefore,  the  plaintiffs  in  the  court  below 
(the  appellees  here)  were,  on  motion  of  the 
defendant  there  (the  appellant  here),  denied 
the  exercise  of  their  election  to  sue  at  law 
for  their  damages,  and  were  forced  against 
their  will  to  have  the  same  assessed  in  a 
court  of  equity.  In  such  a  case  It  would  be 
inequitable  to  deny  to  the  appellees  the  bene- 
fit of  the  rule  aforesaid,  which  would  have 
been  applicable  in  their  action  at  law  (and  in 
the  repeated  actions  they  might  have  there- 
after brought),  and  hence  I  think  that  the 
objection  made  by  appellant  that  this  is  not 
a  case  in  which  exemplary  or  punitive  dam- 
ages might  have  been  allowed  by  the  jury 
was  not  well  taken. 

The  majority  opinion  on  the  subject  under 
consideration  rests,  essentially,  upon  its  view 
that  the  case  before  us  must  be  considered 
as  if  it  were  a  proceeding  to  condemn  the 
water  rights  in  question.  It  assumes  that 
procedure  In  the  court  below,  by  which  It 
took  jurisdiction  to  award  future  as  well  as 
past  damages  to  the  appellees,  was  an  ar- 
rangement made  to  settle  the  controversy 
between  the  parties  in  lieu  of  condemnation 
proceedings,  and,  in  effect,  that  such  arrange- 
ment was  accepted  and  assented  to  by  the  ap- 
pellees. With  the  utmost  deference,  I  must 
say  that  I  can  find  nothing  in  the  record  to 
bear  out  such  an  assumption. 

The  record  in  the  case  shows  that  on  De- 
cember 4,  1916,  the  following  order  or  de- 
cree was  entered  in  the  court  below: 

'*This  cause  came  on  this  day  to  be  again 
heard  on  the  papers  formerly  read,  to  wit,  bill 
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and  depositions  in  support  thereof,  the  answer 
thereto,  the  affidavit  of  A.  Bruner  in  support  of 
said  answer,  and  f)n  the  plaintiffs'  motion  to 
award  the  injunction  as  prayed  for  in  the  bill, 
and  upon  the  defendant's  motion  that  the  court 
enjoin  and  restrain  the  plaintiff's  action  at  law 
now  pending  in  this  court  to  recover  damages  of 
the  defendant  for  the  injuries  caused  the  plain- 
tiff by  the  diversion,  by  the  defendant,  of  the 
water  of  Falling  creek  and  its  tributaries  from 
July  3,  1912;  and  the  court  having  heard  the 
argument  of  c(^nsel  on  October  10,  1916,  when 
this  matter  was  first  presented  to  it  and  not  then 
being  advised  of  its  judgment,  did  take  time  to 
consider  thereof  and  adjourned  the  further  hear- 
ing thereof  until  the  1st  day  of  November,  191G, 
term,  and  upon  the  day  last  mentioned  the  court 
doth  adjudge,  order,  and  decree  as  follows: 

**That  the  injunction  prayed  for  by  the  plain- 
tiffs be  and  the  same  is  hereby  refused,  because 
the  defendant  is  shown  to  be  a  common  carrier, 
and  the  inconvenience  to  it  in  granting  said  in- 
junction would  far  outweigh  the  benefit  to  the 
plaintiffs  in  awarding  the  same,  also  because 
since  the  trial  of  the  common-law  cause  in  this 
court  between  the  above  parties,  it  is  shown 
that  the  defendant  has  built  a  new  line  which 
diverted  a  large  part  of  its  traffic  around  the 
water  tank  in  question,  and  it  is  not  shown 
what  damage,  if  any,  is  done  to  the  plaintiffs 
tinder  these  conditions,  and,  further,  because 
this  court,  on  its  chancery  side,  having  complete 
jurisdiction  of  the  parties  and  the  subject-mat- 
ter, may  do  complete  justice  to  the  plaintiffs 
herein  and  avoid  a  multiplicity  of  suits,  and, 
therefore,  the  court  doth  decide  to  assume  such 
jurisdiction  on  its  chancery  side,  and  to  the 
end  that  it  may  be  further  advised  as  to  its 
judgment,*  doth  order  that  a  jury  be  impaneled 
at  the  bar  of  this  court,  which  jury  is  directed 
to  report  unto  this  court  for  its  consideration 
the  finding  of  said  jury  upon  the  following  is- 
sues, to  wit: 

"First,  What  sum  of  money,  if  any,  the  plain- 
tiffs should  recover  as  damages  for  the  diver- 
sion of  the  water  by  the  defendant  from  Lock* 
ett's  creek  from  the  3d  day  of  July,  1912,  to 
the  date  of  the  trial  of  this  issue?    and 

"Second.  What  damages,  if  any,  wiU  the 
plaintiffs  sustain  in  future  by  the  continued  di- 
version of  water  by  the  defendant  from  said 
stream? 

"And  the  court  doth  further  adjudge,  order, 
and  decree  that  th^  plaintiffs  be  restrained  from 
the  further  prosecution  of  their  action  for  dam- 
ages against  the  defendant  on  the  common-law 
side  of  this  court,  pending  the  proceedings  above 
directed  upon  the  chancery  side  of  this  court." 

Thereafter,  the  decree  complained  of  was 
entered  on  December  8,  1916,  allowing  tl^e 
appellee  the  damages  set  forth  in  the  majori- 
ty opinion,  and  perpetually  enjoined  and  re- 
strained the  appellees  from  suing  the  appel- 
lant at  law  for  future  damages  in  the  prem- 
ises. 

It  is  true  that  counsel  for  appellant  states, 
both  In  his  brief  and  in  oral  argument,  that 
the  appellant  intended  to  Institute  condemna- 
tion proceedings,  and  counsel  for  appellees 
did  not  deny  that  statement.  But  appellant 
did  not,  as  a  matter  of  fact,  institute  con- 
demnation proceedings.  Nor  does  it  appear 
that  the  court  below  took  jurisdiction  to 
award  danoages  past  and  future  in  lieu  of 
condemnation  proceedings,  nor  that  appellees 
by  counsel  or  otherwise  assented  to  its  tak- 
ing snch  jurisdiction  in  lieu  of  condemnation 
proceedings.  On  the  contrary  it  appears  from 
the  order  or  decree  of  court  above  quoted 


that  the  court  below  took  such  Jurisdiction  in 
lieu  of  allowing  repeated  actions  at  law  and 
in  lieu  of  awarding  the  injunction  prayed  for 
by  appellees. 

(3)  As  to  the  "market  value"  measure  of 
damages  being  applied  as  the  measure  of  the 
future  damages: 

The  position  of  the  majority  opinion  on  this- 
polnt  also  rests  upon  the  assumption  afore- 
said, that  this  practically  is  a  case  of  a 
condemnation  proceeding  by  appellant  to  take 
the  water  right  aforesaid  for  public  use, 
under  the  exercise  by  it  of  the  power  of  emi- 
nent domain  granted  to  it  by  legislative  au- 
thority. But,  as  aforesaid,  this  is  not  such  a 
case.  As  stated  'in  the  majority  opinion  it- 
self: 

"The  railway  company  was  no  less  a  trespass- 
er because  it  intended  to  exercise  its  right  of 
eminent  domain  than  if  it  had  entertained  no 
such  intention.  Norfolk  &  Ocean  View  Ry.  Co. 
V.  Turnpike  Co.,  Ill  Va.  131  [68  S.  E.  346, 
Ann.  Gas.  1912A,  2391." 

The  same  measure  of  damages  should 
therefore  be  applied  to  the  injury  caused  by 
suchi  trespasser  as  is  applicable  to  the  sam£ 
character  of  injury  caused  by  any  other 
trespasser  according  to  the  well-settled  rules 
of  law  on  the  subject. 

Now,  in  the  instant  case,  the  damages  to 
which  the  plaintiffs  were  entitled  were  such 
as  they  were  entitled  to  recover  by  succeeding 
actions  for  temporary  injury  or  temporary 
damages.  They  were  forced  into  a  court  of 
equity  on  the  subject  of  damages  by  the  de- 
fendant, and  that  court  exercised  Its  juris- 
diction to  award  to  the  plaintiffs  all  the  dam- 
ages which  they  were  entitled  to  recover 
at  law,  so  as  to  afford  them  full  relief  in  al- 
lowance of  damages,  having  enjoined  the 
prosecution  by  plaintiffs  of  their  pending  and 
the  institution  by  them  of  any  succeeding^  ac- 
tion at  law  to  recover  the  damages  in  ques- 
tion. In  such  c^se  it  seems  plain  that  the 
measure  of  damages  in  the  case  before  us 
must  be  the  same  as  they  would  have  been 
in  the  pending  and  in  succeeding  actions  at 
law,  which,  but  for  such  injunction,  the 
plaintiffs  would  or  could  have  prosecuted. 
For  the  measure  of  damages  in  such  cases, 
we  must  look  to  the  common-law  rule  on  the 
subject. 

Now  it  is  the  settled  rule  of  the  common 
law  that  in  actions  for  temporary  Injury  or 
temporary  damages,  such  as  we  have  under 
consideration,  the  measure  of  damages  is  the 
loss  sustained  by  the  plaintiff  In  depriva- 
tion of  the  use  or  usable  value  of  the  prop- 
erty, and  the  "market  value"  rule  of  measure 
of  damages  is  not  applicable.  8  R.  C.  L.  §§  51, 
43,  67, 68;  2  Famham  on  Waters,  §  510;  Nor- 
folk Co.  Water  Co.  v.  Etheridge,  120  Va.  379, 
at  p.  382,  91  S.  .B.  133 ;  McHenry  v.  City  of 
Parkersburg,  66  W.  Va.  533,  535,  66  S.  E.  750, 
29  L.  R.  A.  (N.  S.)  860.  Loss  of  net  profits  is 
a  proper  element  for  consideration  in  apply- 
ing such  measure  of  damages.  8  R.  O.  L.  §S 
67,  68;  2  Farnham  on  Waters,  {  510.    Lost 
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profits  or  lost  gains  are  as  recoverable  as  any 
other  loss,  if  proved  with  reasonable  cer- 
tainty. Burniss  v.  Hlnes,  94  Va.  413,  26  S.  B. 
875.  The  result  of  the  injury  complained 
of  in  the  instant  case  was  to  deprive  the 
plaintifiPs  In  error  of  the  use  of  water  to  drive 
their  mill  to  the  extent  of  a  certain  amount 
of  horse  power. 

Therefore  the  market  value  of  such^horse 
power,  or  the  exi)ense  of  replacing  it,  was 
proper  evidence  for  consideration  in  applying 
the  measure  of  damages  aforeskld.  Waston 
V.  Boston  Railroad,  190  Mass.  298,  76  N.  E. 
1050,  4  L.  R.  A.  (N.  S.)  569,  112  Am.  St  Rep. 
330,  5  Ann.  Cas.  825.  "The  law  •  •  • 
adopts  that  mode  of  estimating  the  damages 
which  is  most  definite  and  certain"  in  the 
particular  case.  GriflBn  v.  Colon,  16  N.  Y. 
489,  69  Am.  Dec.  718.  And  as  to  future  dam- 
ages the  value  of  the  horse  power  lost  was 
more  definite  and  certain  than  an  estimate  of 
future  loss  of  profits. 

Of  the  cases  cited  in  the  majority  opinion 
on  the  point  under  consideration,  those  of 
Hunter  v.  C.  8c  O.  Ry.  Co.,  Burger  v.  State 
Female  Normal  School,  and  Richmond,  etc., 
R.  Co.  V.  Chamblin,  were  cases  involving  con- 
demnation proceedings  actually  instituted; 
that  of  Richmond,  etc.,  R.  Co.  v.  Humphreys 
was  an  action  for  permanent  damages ;  that 
of  Norfolk  County  Water  Co.  v.  Etheridge,  In 
so  far  as  it  applied  the  "market  value*'  meas* 
ure  of  damages,  was  an  action  for  permanent 
damages;  that  of  Virginian  R.  Co.  v.  Hurt 
did  not  involve  or  pass  on  the  question  under 
consideration;  and  that  of  McHenry  v.  City 
of  Parkersburg  is  directly  against  the  holding 
of  the  majority  opinion  now  being  considered, 
in  that  it  expressly  holds,  at  page  535  of  66 
W.  Va.,  at  page  751  of  66  S.  E.  (29  L.  R.  A. 
[N.  S.]  860): 

"Injury  to  real  estate  differs  in  nature  and 
degree.  ♦  ♦  ♦  The  injured  party  is  limited 
to  the  recovery  of  temporary  damages,  when 
the  injury  is  intermittent  and  occa- 
sional     ♦    ♦     •" 

— as  is  true  in  the  Instant  case,  as  pointed 
out  in  the  majority  opinion;  and  in  that 
case  thfe  court  below  was  reversed  for  apply- 
ing the  "market  value"  measure  of  damages 
to  a  case  of  intermittent  or  occasional  In- 
jury such  as  is  the  nature  of  the  injury  in 
the  case  before  us. 

As  to  the  text-writers  dted  in  the  majori- 
ty opinion,  and  other  text-writers  on  this 
subject,  they  sanction  the  application  of  the 
"market  value"  measure  of  damages  to  cases 
ot  permanent  Injury  to  real  estate  only,  or 
where  the  damages  are  assessed  in  a  con- 
demnation proceeding,  or  in  cases  in  which 
the  plaintifTs  right  of  action  does  not  exist 
at  common  law,  but  is  dependent  upon  a  con- 
stitutional guarantee  against  his  property 
being  taken  for  public  use  without  "just 
compensation" ;  In  which  latter  cases  the 
measure  of  damages  is  governed  by  the  con- 
stitutional and  statutory  provisions  of  the 


f  particular  jurisdiction  on  the  subject.  See 
2  Lewis  on  E)m.  Dom.  §§  687,  689,  696,  752, 
890,  891;  Tidewater  R.  Co.  v.  Shartzer,  107 
Va.  562,  567,  568,  59  S.  E.  407,  17  L.  R.  A.  (N. 
S.)  1053. 

(4)  As  to  the  verdict  of  the  jury  for  future 
damages  being  without  evidence  to  support  it: 

As  this  is  a  minority  opij^ion,  it  would 
serve  no  useful  purpose  for  it  to  enter  upon 
any  discussion  of  this  pure  qiibstlon  of  fact, 
since  no  difference  with  the  majority  opinion 
on  any  legal  question  is  involved  therein.  It 
is  deemed  sufficient  to  say  here  that,  as  I 
view  the  record,  it  contains  ample  evidence  to 
support  the  verdict  and  decree  for  the  future 
damages  allowed,  the  weight  and  credibility 
of  which  was  for  the  consideration  of  the 
jury  so  far  as  their  verdict  was  concerned. 
Barbour  v.  Melendy  &  Russell,  cited  in  the 
majority  opinion;  and  see,  also,  Carter  v. 
Campbell,  Gilmer  (21  Va.)  159;  Almond  t. 
Wilson,  75  Va.  613,  626 ;  Fishburne  v.  Fergu- 
son's Heirs,  84  Va.  87,  102,  4  S.  E.  575 ;  Muse 
V.  Stem,  82  Va.  33,  35,  3  Am.  St.  Rep.  77; 
Mears  v.  Dexter,  86  Va.  828,  832,  833,  11  S. 
E.  538. 

For  the  reasons  stated  above,  I  am  con- 
strained to  dissent  from  the  majority  <^inlon. 


(122  Va.  665) 

J.  a  LYSLB  MIIJ[.ING  CO.  v.  S.  W. 
HOIiT  ft  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  21,  1918.) 

1.  Trial  ^=>59(2)— Reception  of  Evidbncb— 
Obdes  of  Psoof. 

The  order  in  which  proof  may  be  Introduced 
is  a  matter  in  the  discretion  of  the  trial  coorL 

2.  Pbincipal  and  Agent   ^s»124(3)  —  An* 
THOBiTT— Question  fob  Jubt. 

In  an  action  for  damages  for  the  nonper- 
formance of  a  contract  to  deliver  flour,  evidence 
held  sufficient  to  authorise  the  submission  to 
the  jury  of  the  salesman's  authority  to  make 
the  contract  on  defendant's  part. 

3.  Principal  and  Agent  ^s»122(1)  —  Proof 
— Declarations. 

While  the  declarations  of  an  agent  are  in* 
admissible  to  prove  extent  of  agency,  if  the 
agency  be  otherwise  prima  facie  proved  they 
become  admissible  in  corroboration. 

4.  Appeal  and   Error  ^=»702(1)— Record— 
Instructions. 

Where  all  the  instructions  are  not  certified, 
the  giving  of  an  isolated  instruction  does  not 
constitute  reversible  error,  unless  it  dearly  ap- 
pears that  the  instruction  in  itself  was  vitally 
wrong,  and  that  other  instructions  could  not 
have  cured  the  error. 

Error  to  Circuit  Court,  Elizabeth  City 
County. 

Action  by  S.  W.  Holt  &  Co.  against  the  J. 
C.  Lysle  Milling  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Peatross  &  Savage,  of  Norfolk,  for  plaintiff 
in  error.  J.  Winston  Read,  of  NewiJort 
News,  for  defendant  in  error. 
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KELLY,  J.  This  is  an  action  of  assump- 
sit brought  by  S.  W.  Holt  &  Co.,  a  partner- 
ship, in  Newport  News,  Ya.,  against  the  J.  O. 
Lysle  MiUicg  Company,  a  corporation  creat- 
ed by  and  doing  business  in  the  state  of  Kan- 
sas, to  recover  damages  for  a  failure  on  the 
part  of  the  defendant  to  deliver  certain  flour 
alleged  to  have  been  purchased  from  it  by 
the  plaintiffs.  There  was  a  verdict  and  Judg- 
ment in  the  court  below  for  the  plaintiffs, 
and  the  defendant  brings  the  case  here  upon 
a  writ  of  error.  We  will  designate  the  par- 
ties here  as  plaintiffs  and  defendants,  re- 
si>ectively.  In  accordance  with  their  positions 
in  the  lower  court* 

[1]  The  controlling  question  In  the  case  is 
whether  the  evidence  of  the  authority  of  J. 
G.  Fitzhugh,  the  alleged  agent  of  the  defend- 
ant vho  made  the  contract  of  sale,  was  suffi- 
cient to  support  the  verdict  of  the  jury.  If 
there  was  such  evidence,  then  the  assignment 
of  error  based  on  the  fact  that  the  court  al- 
lowed proof  of  certain  declarations  of  the 
agent  to  go  to  the  jury  before  the  agency 
was  established  must  fail,  because  the  order 
in  which  proof  is  introduced  is  a  matter  in 
the  discretion  of  the  trial  court  1  Mecbem 
on  Agency  (2d  Ed.)  I  288 ;  Id.,  §  285,  p.  208, 
note  81 ;  Mclntyre  v.  Smyth,  108  Va.  736,  62 
S.  £k  930. 

[2]  The  evidence  upon  which  the  case  de- 
pends will,  in  substance,  appear  from  the  fol- 
lowing statement: 

On  the  11th  day  of  July,  1916,  J.  O.  Fitz- 
hugh, who  admittedly  was,  and  had  been  for 
some  years,  f&presenting  the  defendant  as  a 
salesman,  and  who  seems  to  have  had  inde- 
pendent headquarters  somewhere  in  the 
South  rather  than  at  the  home  office  of  the 
defendant  in  Kansas,  called  on  the  plaintiffs 
and  made  a  written  contract  with  them  for 
the  sale  of  three  carloads  of  flour,  the  con- 
tract being  in  the  words  and  figures  follow- 
ing: 

"Book  S.  W.  Holt  &  Co. 

"3  cars  flonr.  White  £agle,  cotton  and  wood 
5.15.  One  car  shipment  last  half  July,  the 
other   two   cars   sixty    days    after   guaranteed 

rinst  decline  bu.  95  cts.  No.  2  Bed   Wheat 
C.    The  first  is  to  be  shipped  45  days  time, 
and  if  not  satisfactory  we  are  to  take  up  the 
unused  part  and  cancel  the  contract.    AU  our 
flour  is  to  be  shipped  30  days'  open  account. 
"The  J.  C.  Lysle  Millmg  Co« 

"Per  J.  Gf.  F.- 

On  the  following  day,  according  to  testi- 
mony Introduced  by  the  defendant,  Fitzhugh 
wired  the  substance  of  this  contract  from 
Richmond  to  the  home  office  of  the  defend- 
ant, adding  the  words,  "All  subject  to  con- 
firmation," and  the  defendant  replied  to 
Fitzhugh  at  Richmond  by  wire  that  day: 
"Market  for  red  wheat  dollar  twelve  today. 
Cannot  accept  order  submitted  less  than  six 
sixty  basis  crest'* — and  also  wrote  the  South- 
em  office  of  the  J.  C.  Lysle  Milling  Company, 
at  Jackson,  Miss.,  .to  the  same  effect  The 
defendant  did  not  communicate  at  all  with 
the  plaintiff,  and  it  contends  that  there  was 


no  reason  for  doing  so  because  the  contract 
was  subject  to  confirmation;  but  Fitzhugh 
did  not  testify  and  no  explanation  Is  offered 
for  the  established  fact  that  he  did  not  noti- 
fy the  plaintiffs  that  fhe  contract  had  been 
rejected,  nor  Is  any  reason  assigned  to  ex- 
plain why  he  should  have  wired  the  defend- 
ant that  the  sale  was  subject  to  confirmation, 
if,  as  contended  by  the  defendant,  he  had  no 
authority  in  any  case  to  make  a  sale  other- 
wise. 

The  plaintiffs  believed  the  contract  was 
complete  and  expected  fulfillment  of  the 
same ;  and  when  the  first  consignment  called 
for  therein  failed  to  arrive,  they  wrote  de- 
fendant calling  attention  to  the  contract  and 
urging  prompt  shipment  The  defendant  re- 
plied, stating,  in  substance,  that  it  had  never 
confirmed  the  contract,  and  did  not  recog- 
nize it  as  valid  and  binding.  In  the  mean- 
time, there  was  a  very  substantial  advance 
in  the  market  price  of  flour;  and  this  suit 
was  brought  to  recover  the  difference  be- 
tween the  contract  price  and  the  price  on 
the  market  at  the  date  fixed  for  delivery  in 
the  alleged  contract 

During  the  neg6tlations  between  Fitzhugh 
and  the  plaintiffs,  he  stated  that  he  was  the 
Southern  sales  agent  of  the  defendant ;  that 
the  contract  required  no  confirmation;  that 
the  price  he  made  was  somewhat  under  the 
selling  price  of  his  fiour,  but  he  would  make 
the  sale  at  that  price  in  order  to  meet  the 
price  of  a  certain  competitor  and  because  he 
was  anxious  to  get  this  particular  fiour  on 
the  market  in  Newport  News.  He  had  been 
trying  to  sell  the  defendant's  flour  to  the 
plaintiffs  for  several  years,  and  the  defend- 
ant had  previously  sent  samples  thereof  to 
the  plaintiffs,  but  Fitzhugh  had  not  thereto- 
fore succeeded  in  interesting  them. 

There  was  evidence  tending  to  show  that 
Fitzhugh  had  been  using  letterheads  in  his 
correspondence  which  the  plaintiffs  had  seen 
and  which  showed  that  he  was  the  Southern 
representative  of  the  defendant  company.  In 
this  connection,  one  of  the  plaintiffs  testified, 
on  cross-examination,  as  follows: 

"Q.  Mr.  Fltzhugh's  business  has  been  that  of 
salesman  for  the  J.  C.  Lysle  Milling  Company, 
has  it  not?  A.  He  is  their  Southern  represent- 
ative— I  suppose  he  has  salesmen  under  him. 
I  don't  know  whether  you  call  him  a  salesman 
or  their  head  Southern  representative— that's 
the  way  I  consider  him— his  letter  shows  him 
as  their  Southern  representative. 

"Q.  All  you  know  is  the  information  you 
have  gotten  from  his  letterheads  and  his  con- 
versations with  you?  A.  Yes,  no  other  infor- 
mation. I  imagine  his  letterheads  sometimes 
go  to  the  Lysle  Milling  Company,  and  if  not 
true  they  would  not  allow  him  to  sail  under 
false  colors. 

"Q.  They  set  out  he  is  then  the  Southern 
sales  manager  of  the  J.  C.  Lysle  Milling  Com- 
pany, and  has  other  salesmen  under  him?  A. 
Yes,  he  has  charge  of  that  part  of  it  in  addi- 
tion to  being  a  partner  in  the  concern." 

It  further  appeared  that,  about  a  year 
prior  to  the  contract  in  question,  BHtzhugh 
had  made  a  sale  of  flour  to  J.  W.  Rowe  &  Co. 
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of  Hampton,  Va.,  without  confirmation  and 
substantially  in  the  form  of  the  contract 
here  Involved.  The  defendant  not  only  recog- 
nized the  sale,  but  paid  for  a  somewhat  ex- 
tensive demonstration  and  advertisement  of 
the  flour  thus  sold,  all  of  which  was  arranged 
for  and  directed  by  Fitzhugh.  In  June,  1916, 
Fitzhugh  made  a  second  sale  to  Rowe  &  Oo., 
and  after  a  controversy  had  arisen  in  regard 
to  It,  the  defendant  wrote  that  firm  a  letter 
In  which  it  was  stated,  among  other  things: 

"Whatever  Mr.  EMtzhugh  agreed  to  do  he 
will  unquestionably  do.  At  the  time  Mr.  Fitz- 
hugh booked  you  for  the  flour  he  sold  it  at  20 
cents  under  our  limits.  ♦  ♦  •  As  Mr.  Fitz- 
hugh talked  this  matter  over  with  you  thor- 
oughly, we  are  going  to  send  him  your  letter, 
and  if  there  is  anything  due  you.  you  will  cer- 
tainly get  the  benefit  -of  the  same." 

The  defendant  contended  and  produced 
proof  to  show  that  Fitzhugh  was  merely  a 
"drummer,"  or  "commercial  traveler,"  in  the 
narrow  sense  of  that  term,  with  authority 
only  to  take  orders  subject  to  acceptance  and 
conflrmatlon.  If  this  claim  as  to  his  agency 
could  be  regarded  as  a  fact  conclusively  es- 
tablished, then  the  law  of  the  case  would  he 
with  the  defendant.  6  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  224 ;  John  Matthews  Apparatus  Co. 
V.  Renz  (Ky.)  61  S.  W.  9 ;  L.  A.  Becker  Co.  v. 
Alvey  (Ky.)  86  S.  W.  974. 

[3]  The  primary  inquiry,  however,  Is 
whether  Fitzhugh  was  In  fact  acting  merely 
in  the  capacity  of  a  drummer.  Looking  to  the 
evidence  as  a  whole,  we  think  there  was  di- 
rect testlnvony  tending  materially  to  show 
that  his  agency  carried  with  it  the  authority 
to  make  sales,  and  that,  therefore,  the  court 
properly  allowed  the  question  of  authority 
to  go  to  the  jury.  This  being  true.  It  was 
proper  also  to  admit,  in  corroboration,  the 
declarations  on  that  subject  made  by  Fitz- 
hugh in  the  course  of  the  exercise  of  his  al- 
leged agency. 

"While  the  declarations  of  an  alleged  agent 
are  inadmissible  to  prove  agency,  if  the  agency 
be  otherwise  prima  facie  provea,  they  become 
admissible  in  corroboration."  31  Cyc.  1655,  and 
cases  cited  in  note  11 ;  1  Mechem  on  Agency 
(2d  Ed.)  §  285,  and  note  on  page  209. 

There  is  Inherent  diflSculty  in  proving  the 
scope  of  a  traveling  salesman's '  authority 
where  it  depends  upon  parol  testimony,  es- 
pecially where  the  principal  is  a  corporation 
and  a  nonresident;  and  the  authorities  are 
not  exacting  in  the  degree  or  amount  of 
proof  required  of  the  party  alleging  the 
agency.  Upon  the  whole  case,  we  are  of 
opinion  that  the  jury  was  warranted  In  find- 
ing that  Fitzhugh  was  acting  in  the  scope-  of 
his  apparent  authority. 

"tt  is  impossible  to  lay  down  any  inflexible 
rule  by  which  it  can  be  determined  what  evi- 
dence shall  be  sufficient  to  establish  agency  in 
any  given  case.  That  is  a  question  which  must 
be  determined  in  view  of  the  facts  in  each 
particular  case.  Whatever  form  of  proof  is 
relied  upon,  however,  must  have  a  tendency  to 
prove  agency,  and  must  be  sufficient  in  proba- 
tive force  to  establish  it  by  a  preponderance  of 
the  evidence.  It  may  be  said  m  general  terms, 
however,   that  whatever   evidence   has   a    ten- 


dency to  prove  the  agency  Is  admissible,  even 
though  it  be  not  full  and  satisfactory,  as  it  is 
the  province  of  the  jury  to  pass  upon  it  So  if 
evidence  has  first  been  introduced  tendine  to 
prove  the  agency,  or  to  make  out  a  prima  facie 
case  thereof,  the  admissions  and  declarations  of 
the  alleged  agent,  if  otherwise  competent,  may 
then  be  shown,  and  the  whole  case  be  passed 
upon  by  the  jury."  1  Mechem  on  Agency  (2d 
Ed.)  §  299. 

See,  also,  Id.  S  261,  and  note  7;  Id.,  I 
296 ;  Henderson  v.  Mayhew,  2  Gill  (Md.)  303, 
41  Am.  Dec.  434,  435;  Morrison  v.  White- 
side, 17  Md.  452,  79  Am.  Dec.  661,  661. 

"While,  as  between  principal  and  agent,  the 
scope  of  the  latter*s  authority  is  that  authority 
which  is  actually  conferred  upon  him  by  hia 
principal,  which  may  be  limited  b^  secret  in« 
strnctions  and  restrictions,  such  instructiona 
and  restrictions  do  not  affect  third  parties  ig- 
norant thereof;  and  as  between  the  principal 
and  agent  and  third  persons,  the  mutual  rights 
and  liabilities  are  governed  by  the  apparent 
scope  of  the  agent*s  authority,  which  is  that 
authority  which  th^  principal  has  held  the 
agent  out  as  possessing,  or  which  he  has  permit- 
ted the  agent  to  represent  that  he  possesses, 
and  which  the  principal  is  estopped  to  deny. 
The  apparent  authority,  so  far  as  third  per- 
sons are  concerned,  is  the  real  authority,  and 
when  a  third  person  has  ascertained  the  appar- 
ent authority  with  which  the  principal  has 
clothed  the  agent,  he  is  under  no  obligation  to 
inquire  into  the  agent's  actual  authority."  31 
Cyc.  1333,  and  cases  cited. 

[4]  Several  assignments  of  error  relate  to 
the  action  of  the  court  in  giving  certain  in- 
structions on  behalf  of  the  plaintiffs,  and 
in  refusing  certain  others  asked  for  by  the 
defendant  The  Instructions  as  a  whole  are 
not  certified.  Counsel  for  defendant  concede 
that  this  fact  is  fatal  to  the  assignments 
based  upon  the  refusal  of  instructions  re- 
quested on  behalf  of  the  defendant,  since  the 
presumption  is  that  the  Judgment  of  tjie 
lower  court  was  right,  and  that  the  Instruc- 
tions as  a  whole  were  correct.  It  Is  insisted, 
however,  thatj  this  rule  does  not  go  far 
enough  to  cure  an  error  where,  as  claimed  in 
this  case,  it  appears  that  an  erroneous  in- 
struction has  been  given,  because  even  if 
the  court  below  did  giv«  a  correct  instruct 
tion  upon  the  same  subject,  the  two  taken 
together  would  be  contradictory,  would  tend 
materially  to  confuse  the  jury,  and  thus  con- 
stitute reversible  error.  Whatever  may  be 
the  merits  of  this  contention  as  a  general 
proposition,  we  deem  it  sufiBrfent  to  say- 
that  in  our  opinion  it  cannot  be  availed  of 
in  the  present  caspe.  The  particular  instrue- 
tion  complained  of  was  susceptible  of  appli- 
cation to  more  than  one  feature  of  the  evi- 
dence. The  instruction  itself,  taken  with  an- 
other which  was  admittedly  given,  shows 
that  the  jury  could  not  have  been  misled  by 
it  upon  the  decisive  and  only  really  contro- 
>'«rted  question  of  the  agent's  authority  to 
make  sales  of  fiour  without  confirmation. 
The  instructions  as  a  whole,  for  aught  we  can 
say,  might  have  still  further  remedied  the 
error  complained  of.  If  error  it  was.  Before 
we  conld  properly  hold  that  the  giving  of  an 
isolated    instruction    constituted    reversible 
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error,  in  a  case  where  all  the  Instnictions  are 
not  certified,  it  would  have  to  clearly  appear 
that  the  Instrtiction  In  Itself  was  vitally 
wrong,  and  that  other  instructions  could  not 
have  cured  the  error. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed.  

(122  Va.  502)  

CHESAPEAKE  &  O.  RY.  CO.  v.  WILLIAMS 

&  LOUTHAN. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1&1&) 

1.  Appeal  and  Ebbob  ^=s»54  ~  Auount  in 

.      OONTBOVEBSY— InTBBKST— WaIVEB. 

Id  an  action  against  a  railroad  to  recover 
excess  freight  charges,  plaintiffs  had  a  right  to 
claim  interest  or  not  as  they  chose,  and  fhe 
trial  court,  at  defendant's  request,  could  not 
make  them  claim  interest  to  bring  tho  amount 
in  controversy  within  the  jurisdictional  limit 
of  the  Supreme  Court  of  Appeals. 

2.  Public  Sebvicb  Commissions  <=s»27— Re- 
view OF  Action  —•  Judgment  fob  Excess 
Freight  Charges— Constitution. 

In  an  action  against  a  railroad  to  recover 
oxcess  freight  charges  on  creosote  in  steel 
drums,  judgment  for  plaintiffs,  not  questioning 
any  action  of  the  State  Corporation  Commis- 
sion, but  merely  determining  which  of  two 
rates  prescribed  by  the  commission,  tho  com- 
modity rate  or  the  class  rate,  was  applicable 
to  the  shipment,  was  not  in  contravention  of 
Const.  3902,  §  156.  declaring  that  no  court 
excent  the  Supreme  Court  of  Appeals  shall  have 
jurisdiction  to  review,  reverse,  correct,  or  an- 
nul any  action  of  the  Corporation  Commission 
within  the  scope  of  its  authority. 

3.  Appeal  and  Ebrob  ^s946  —  Supreme 
Coubt  of  Appeals  -^  Jubisdictional 
Amount. 

-  The  Supreme  Court  of  Appeals  has  no  ap- 
pellate jurisdiction  when  the  amount  in  contro- 
versy is  less  than  $300. 

Error  to  Hustings  Court  of  Richmond. 

Action  by  Williams  &  Lou  than.  Receivers, 
etc.,  against  the  Chesapeake  &  Ohio  Railway 
Company.  To  review  judgment  for  plaintiff, 
defendant  brings  error.     Writ  dismissed. 

D.  H.  &  Walter  Leake  and  Henry  Taylor, 
Jr.,  all  of  Richmond,  for  plaintiff  in  error. 
Gunn  &  Mathews,  of  Richmond,  for  defend- 
ant in  error. 

BURKS,  J.  This  Is  an  action  of  assumpsit 
to  recover  excess  freight  charges  on  creosote 
shipped  from  the  city  of  Richmond  to  the 
city  of  Norfolk,  Va.  There  were  a  number  of 
shipments,  and  the  plaintiff  below  claimed  in 
bis  declaration  and  In  the  account  filed  there- 
with the  sum  of  $272.16.  No  interest  was 
claimed  in  either  the  declaration  or  the  ac- 
count, and  the  damages  laid  in  the  ad  dam- 
num clause  of  the  declaration  amounted  to 
only  ^00.  The  defendant  below  claimed 
that  if  the  plaintiffs  were  entitled  to  recover 
at  all,  their  claim  became  due  and  should 
bear  interest  from  April  1,  1914,  but  the 
plaintiffs  at  no  time  claimed  interest. 

The  case  was  heard  by  the  court,  without 
the  Intervention  of  a  jury,  and  the  trial  court 
gave  judgment  for  the  plaintiff  for  $272.16, 


with  interest  from  the  date  of  the  judgment. 
"Thereupon,  the  defendant,  by  counsel,  re- 
quested the  court  to  include  in  the  said  judg- 
ment interest  from  April  1,  1914,  the  date  of 
the  account  filed  with*  the  declaration ;  but 
the  court,  being  of  opinion  that,  as  the  plain- 
tiffs had  not  claimed  interest  in  their  dec- 
laration, and  the  plaintiffs'  counsel  not  ask- 
ing or  claiming  interest  at  the  bar  of  the 
court,  refused  to  allow  the  same,  to  which 
ruling  and  judgment  of  the  court  defenuant, 
by  counsel,  excepted." 

[1]  We  see  no  error  in  this  action  of  the 
trial  court.  It  was  entirely  competent  for 
the  plaintiffs  to  claim  interest  or  not  as  they 
chose.  The  court  was  powerless  to  make 
them  claim  it.  There  is  no  evidence  of  a 
purpose  to  defeat  the  jurisdiction  of  a  court 
of  record  by  the  release  of  a  part  of  a  de- 
mand previously  asserted,  and  the  ■*  se  is 
not  within  the  purview  of  the  cases  of  James 
V.  Stokes,  77  Va.  225,  and  Hansbrough  ▼ 
Stinnett,  25  Grat  495.  The  amount  in  con- 
troversy, therefore.  Is  beneath  the  Jurisdic- 
tional limit  of  this  court  and  the  writ  of  er- 
ror must  be  dismissed  as  improvidently 
awarded,  unless  jurisdiction  can  be  shown 
on  some  other  ground  than  the  amount  in 
controversy. 

[2,3]  It  is  claimed  by  the  plaintiff  in  er- 
ror that  the  judgment  under  review  is  in 
contravention  of  section  166  of  the  Constitu- 
tion of  this  state,  which  declares  that: 

"No  court  of  this  commonwealth  [except  the 
Supreme  Court  of  Appeals,  by  way  of  a  direct 
appeal  from  the  action  of  tibe  commission]  shall 
have  jurisdiction  to  review,  reverse,  correct  or 
annul  any  action  of  the  commission,  within  the 
scope  of  its  authority.'* 

The  judgment  under  review  does  not  In 
any  way  call  in  question  any  action  of  the 
State  ODrporation  Commission.  The  article 
shipped,  upon  which  it  is  alleged  excess 
freight  was  charged,  was  creosote  oil  in  steel 
drums,  for  which  no  rate  had  been  pre- 
scribed by  the  commission.  The  commission 
had,  however,  provided  that  "articles  not 
enumerated  will  be  classified  with  analogous 
articles,"  and  the  only  question  settled  by 
the  judgment  was  to  which  of  two  different 
classes  the  creosote  oil  in  drums  belonged. 
What  is  called  in  the  record  the  "Virginia 
Classification"  had  two  rates  on  creosote  or 
creosote  oil.  One  rate  was  what  was  known 
as  a  "commodity  rate,"  an  exception  for  a 
specific  article  out  of  the  general  classifica- 
tion, and  applicable  only  to  the  article  men- 
tioned. This  was  a  rate  of  6^  cents  for  creo- 
sote in  wood.  The  other  rate  was  what  was 
known  as  the  "class  rate,"  and  was  10  cents 
for  creosote  in  barrels.  Now  barrels  are 
generally  made  of  wood  and  rarely  of  any 
other  material,  and  as  the  shipments  in  con- 
troversy were  in  steel  drums,  it  was  neces- 
sary for  the  trial  court  to  determine  which 
of  the  two  rates  was  applicable,  the  commod- 
ity rate  or  the  class  rate.    If  it  be  conceded 
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that  it  plainly  erred  in  its  classification,  it 
was  an  error  of  Judgment  in  the  determina- 
tion of  the  rights  of  the  parties,  which  can- 
not be  reviewed  by  this  court  when  the 
amount  in  controversy  is  less  than  $300. 
There  was  no  controversy  before  the  Corpo- 
ration Commission,  there  was  no  refusal  to 
obey  its  mandate;  nor  was  there  any  denial 
of  its  supreme  power  to  fix  rates  and  classi- 
fications. Its  power  to  fix  rates  and  classi- 
fications were  not  only  not  denied,  but  the 
case  proceeded  upon  the  admission  of  its 
power  and  that  it  had  been  exercised.  The 
only  complaint  that  the  plaintiff  in  error  can 
make  is  that  the  case  was  not  properly  de- 
cided. That  complaint  this  court  cannot 
hear  unless  the  amount  involved  is  within 
the  jurisdictional  limit  of  this  court.  The 
judgment  may  not  conform  to  the  classifica- 
tion of  the  commission,  but  it  cannot  be  said 
"to  review,  reverse,  correct  or  annul  any 
act  of  the  commission.*'  If  it  did,  then  an 
appeal  would  lie  to  this  court  in  every  case 
where  it  was  alleged  that  the  trial  court  had 
erred  In  the  classification  of  freight,  regard- 
less of  the  amount  involved.  This  cannot  be 
true.  If  there  were  no  Corporation  Commis- 
sion, and  no  constitutional  provision  for  such 
a  commission,  and  the  Legislature  had  by 
act  of  assembly  made  just  such  a  classifica- 
tion as  was  made  by  the  commission,  and 
this  case  had  been  tried  under  that  act  and 
the  instant  judgment  rendered  therein,  it 
seems  fairly  plain  that  no  writ  of  error 
would  lie  from  this  court,  as  the  judgment  in 
for  less  than  $300.  We  do  not  think  that 
the  action  of  the  Corporation  Commission 
stands  on  any  higher  footing  than  the  act 
of  assembly  would  in  the  case  supposed. 

For  these  reasons,  we  think  the  writ  of  er- 
ror must  be  dismissed  .as  improvidently 
awarded. 

Writ  dismissed. 

(122  Va.  406) 
ABERNATHY  v.   EMPORIA   MFG.   CO. 

(Snpreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Appeal  and   Ebror  ©=>694(1)— Revhcw— 
Certification  of  Evidence. 

Where  the  evidence  and  not  the  facts  are 
certified,  the  case  stands  in  the  appellate  court 
as  on  a  demurrer  to  the  evidence  by  the  plaintiff 
in  error. 

2.  Railroads  ^=»485(3)— Action  fob  Setting 
Fire— Instructions. 

In  action  for  damages  against  an  operator 
of  a  railroad  for  setting  fire,  an  instruction  that 
the  burden  was  on  plaintiff  to  show  by  a  pre- 
ponderance of  evidence  "how  and  why  the  fire 
occurred''  and  that  the  final  burden  was  upon 
him  to  prove  by  a  nreoonderance  of  the  evidence 
that  the  origin  of  the  fire  was  due  to  defendant's 
negligence,  was  not  erroneous  as  requiring  plain- 
tiff to  prove  his  case  beyond  a  reasonable  doubt. 
8.  Trial  ^=»241  —  Instructions  —  Propri- 
ety. 

The  mere  fact  that  certain  language  has 
been  used  by  the  judge  of  an  appellate  court  in 
rendering  an  opinion  is  not  of  itself  sufficient 


to  justify  the  use  of  the  same  language  by  a 
trial  court  in  an  instruction  to  the  jury. 

4.  Railroads  4@=»485(6)— Action  for  Setting 
Fires— Instruction. 

In  an  action  for  damages,  for  setting  fire, 
against  an  operator*  of  a  railroad,  an  instruction 
that  even  if  the  jury  believed  that  the  fire  origi- 
nated on  a  right  of  way  by  the  emission  of 
sparks,  yet  if  such  right  of  way  was  reasonably 
clear  of  combustible  material,  defendant  was  not 
liable,  was  erroneous  as  not  including  the  neces- 
sary element  that  defendant's  locomotive  must 
have  been  equipped  with  the  best  appliances  in 
known  practical  use,  in  good  order,  and  carefully 
operated. 

5.  Railroads  ^=»485(1)— Action  for  Setting 
Fires— I  nstruction  s. 

In  an  action  for  setting  fire  to  plaintiff's, 
property  by  sparks  from  defendant's  locomotive, 
an  instruction  that  the  burden  of  showing  neg- 
ligence was  on  plaintiff  by  preponderance  of  the 
evidence,  and  that  the  fire  might  have  started 
from  one  of  two  causes,  for  one  of  which  de- 
fendant was  responsible  plaintiff  could  not  re- 
cover, nor  could  he  recover  if  it  was  just  as 
probable  that  the  fire  was  caused  by  one  as 
the  other,  and  if  the  fire  might  have  been  set 
out  by  boys  smoking  cigarettes,  they  should  find 
for  defendant,  was  not  erroneous  as  containing 
unrelated  and  contradictory  propositions. 

6.  Trial  ^=»242  —  Instructions  —  Proposi- 
tions OF  Law. 

Two  or  more  correct  propositions  of  law 
may  be  stated  in  the  same  instruction  if  the  jury 
will  not  be  confused  thereby. 

7.  Trial  €=>252(9)  —  Actions  for  Setting 
Fires— iNSTRucTiONa 

In  an  action  for  fire  alleged  to  have  been 
set  out  by  sparks  from  defendant's  locomotive, 
an  instruction  that  defendant  would  not  be  lia- 
ble if  the  fire  was  set  out  by  boys. supposed  to 
have  passed  along  the  right  of  way  smokine 
cigarettes,  was  not  erroneous  as  not  being  based 
on  the  evidence. 

8.  Railroads  ^s>485(1)— Action  fob  Setting 
Fires— Instruction. 

In  an  action  for  damages  from  a  fire  set  by 
defendant's  locomotive,  an  instruction  that,  un- 
less the  jury  believed  that  a  certain  engine 
might  have  caused  the  fire,  they  should  not  con- 
sider evidence  relative  to  fires  set  out  by  that  en- 
gine, nor  evidence  relative  to  other  fires,  unless 
they  believe  that  that  engine  might  have  caused 
them,  was  not  erroneous  as  combining  two  dis- 
tinct charges  with  reference  to  two  severable 
questions. 

9.  Railroads  ^s»485(1)— Action  fob  Settino 
Fires— Instructions. 

In  an  action  for  fire  set  by  defendant's  loco- 
motive, an  instruction  that  in  order  to  warrant 
a  verdict  against  defendant  the  evidence  must 
show  more  than  a  probability  of  a  negligent  act, 
since  an  inference  cannot  be  drawn  from  a  pre- 
sumption, was  not  misleading. 

10.  Trial  «=s>260(7)  —  Action  for  Setting 
Fires— Instructions. 

In  an  action  for  damages  from  a  fire  set  by 
defendant's  locomotive,  the  refusal  of  an  instruc- 
tion for  plaintiff  that  if  the  jury  believed  that 
the  fire  which  caused  the  damage  originated 
from  sparks  emitted  by  one  of  defendant's  en- 
gines, defendant  was  presumptively  guilty  of 
negligence,  and  that  the  jury  were  not  to  con- 
demn a  spark-arresting  device  merely  because 
other  persons  preferred  a  different  pattern,  and 
that  the  burden  was  on  defendant  to  prove  that 
its  engine  was  equipped  with  the  best  mechani- 
cal device  in  practical  use,  kept  in  good  repair, 
and  operated  properly,  was  not  error,  where  the 
court  had  in  other  instructions  charged  the 
jury  that  if  they  believed  from  the  evidence  that 
J  the  fire  originated  from  sparks  emitted  by  one  of 
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the  engines  of  defendant,  defendant  was  pre- 
sumptively guilty  of  negligence,  and  that  if  de- 
fendant's engine  was  equipped  with  as  good  a 
spark  arrester  as  was  known  in  practical  use,  in 
good  repair,  and  skillfully  operated,  and  the 
right  of  way  was  reasonably  clear  of  combusti- 
ble material,  they  should  find  for  defendant 

11.  Railroads  <$=>481(5)  —  Aotion  fob  Set- 
11NQ  Fires— Evidence. 

In  action  for  damages  from  a  fire  set  by  de- 
fendant's locomotive,  evidence  that  defendant's 
right  of  way  was  not  clear  ot  combustible  ma- 
terial a  mile  away  from  where  the  fire  occurred 
was  properly  excluded  as  immaterial. 

12.  Railboads  <@=>481(4)  —  Action  fob  Set- 
ting Fires— Evidence. 

In  an  action  for  damages  for  a  fire  set  by 
defendant's  locomotive,  it  was  error  to  exclude 
testimony  that  the  locomotive  alleged  to  have 
caused  the  fire  had  subsequently  caused  several 
other  fires;  such  evidence  tending  to  show  the 
locomotive's  bad  condition. 

13.  Witnesses  ®=»395  —  Impeachment  ~  In- 
consistent STATEafENTS. 

In  an  action  for  damages  for  fire  caused  by 
defendant's  locomotive,  evidence  that  a  witness 
bad  made  a  consistent  statement  was  improper- 
ly received,  where  there  was  no  evidence  as  to 
whether  such  statement  was  made  before  or  aft- 
er an  offer  by  the  witness  to  sell  his  testimony, 
nor  whether  it  was  before  or  after  the  contra- 
dictory statement. 

14.  Appeal  and  Ebrob  <S=»1048(3)— Review- 
Harmless  Error. 

In  an  action  for  a  fire  caused  by  defendant's 
locomotive,  admission  of  a  statement  by  de- 
fendant's engineer  that  he  was  careful  in  the 
operation  of  his  engine,  although  leading,  held 
harmless  error. 

15.  Appeal  and  Error  ^=>1048(6)  —  Recep- 
tion OF  Evidence:— Conduct  of  Counsel. 

In  an  action  for  damages  by  a  fire  set  by  de- 
fendant's locomotive,  a  statement  by  defendant's 
counsel  to  a  witness  that  he  knew  the  situation, 
and  others  knew  it,  and  he  wanted  to  see 
whether  the  opinion  of  the  witness  coincided, 
was  not  prejudicial. 

16.  Trial  ^=»28(1)  —  Action  fob  Setting 
Fires— View  of  Premises. 

In  an  action  for  damages  by  a  fire  set  by 
defendant's  locomotive,  it  was  not  error  to  re- 
fuse to  order  a  view  of  the  premises,  there  being 
no  controversies  as  to  the  location  of  the  road 
or  the  general  conditions,  nor  necessity  for  a 
view  in  order  to  make  testimony  intelligible,  it 
appearing  that  the  trial  would  have  been  de- 
layed, and  that  plaintiff  had  not  made  any  provi- 
sion to  transport  the  jury  to  the  scene,  of  the 
fire. 

Error  to  Circuit  Court,  Lunenburg  County. 

Action  by  C.  P.  Abernathy  against  the 
Emporia  Manufacturing  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Buford  &  Peterson,  of  Lawrenceville,  for 
plaintiff  In  error.  Irby  TurnbuU,  of  Boj'd- 
ton.  and  Hiram  Wall,  of  South  Hill,  for  de- 
fendant in  error. 

BURKS,  J.  This  la  an  action  brought  by 
the  plaintiff  in  error  to  recover  the  value  bt 
a  large  quantity  of  lumber  destroyed  by  fire, 
iv-hich  was  alleged  to  have  been  set  out  by 
the  engine  of  defendant  In  error.  The  de- 
fendant in  error  operates  a  lumber  manufac- 
turing plant.  It  owns  a  considerable  amount 
of  timber  In  the  county  of  Lunenburg,  and 


In  connection  with  its  enterprise  is  engaged 
in  hauling  logs  from  the  woods  to  its  saw- 
mill. Its  transportation  system  consists  of 
a  logging  railroad,  over  which  it  operates 
regular  trains  from  Its  principal  camp  in 
Lunenburg  to  a  junction  ^int  called  South 
Hill,  on  the  Southern  Railway.  The  logging 
road  is  a  railroad  of  an  inferior  character, 
and  over  it  there  are  used  regularly  two  en- 
gines to  pull  its  trains. 

On  April  27,  1915,  a  fire  broke  out  on  or 
near  its  railway  track,  which  was  communi- 
cated to  the  plaintiff's  lumber  and  destroyed 
it.  The  defendant's  contention  is  that  the 
fire  was  not  set  out  by  its  engines.  There 
was  a  verdict  and  judgment  for  the  defend- 
ant, to  which  judgment  this  writ  of  error  was 
awarded. 

[1]  The  £rst  error  assigned  is  that  the 
vefdict  was  contrary  to  the  law  and  the  evi- 
dence. The  evidence  and  not  the  facts  beilig 
certified,  the  case  stands  in  this  court  as  on 
a  demurrer  to  the  evidence  by  the  plaintiff 
in  error.    Code,  {  3454. 

The  theory  of  the  defendant  was  and  is 
that  the  fire  was  not  set  out  by  its  engines, 
and,  viewed  as  on  a  demurrer  to  the  evidence 
by  the  plaintiff  In  error,  the  evidence  to  sup- 
port the  verdict  is  so  abundant  that  it  is 
deemed  unnecessary  to  recite  it  here.  Some 
of  it  is  hereinafter  given  in  the  discussion  of 
the  fourth  assignment  of  error. 

[2]  The  second  assignment  of  error  is  to 

the  action  of  the  trial  court  in  giving  the 

following  Instruction: 

"The  court  instructs  the  jury  that  the  burden 
is  on  the  plaintiff  to  show  by  a  preponderance 
of  evidence  how  and  why  the  fire  occurred,  and 
to  warrant  a  verdict  for  the  plaintiff  the  final 
burden  rests  upon  him  to  prove  by  a  preponder- 
ance of  evidence  that  the  origin  of  said  fire  was 
due  to  the  negligence  of  the  defendant." 

The  chief  objection  urged  to  this  instruc- 
tion is  to  the  use  of  the  expression  "how  and 
why,"  and  it  Is  said  that  the  repeated  reitera- 
tion of  the  duty  of  the  plaintiff  was  calculat- 
ed to  convey  to  the  jury  the  idea  that  the 
plaintiff  was  required  to  prove  his  case  be- 
yond a  reasonable  doubt  We  cannot  concur 
in  this  conclusion.  It  cannot  be  doubted  that 
the  burden  was  upon  the  plaintiff  to  offer 
evidence  to  prove  the  origin  of  the  fire,  and 
also  to  show  by  a  preponderance  of  the  evi- 
dence that  the  defendant  was  responsible 
therefor.  This,  the  first  part  of  the  instruc- 
tion assumed  to  do.  The  instruction  then, 
as  if  by  way  of  explanation  of  what  had  been 
stated,  proceeds: 

"And  to  warrant  a  verdict  for  the  plaintiff, 
the  final  burden  rests  upon  him  to  prove  by  a 
preponderance  of  evidence  that  the  origin  of 
said  fire  was  due  to  the  negligence  of  the  de- 
fendant." 

Certainly  no  objection  can  be  found  to  this 
part  of  the  instruction,  and,  when  the  in- 
struction is  read  as  a  whole,  it  did  no  more 
"than  tell  the  jury  that  the  burden  was  upon 
the  plaintiff,  by  a  preponderance  of  the  evl- 
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dence,  to  establish  the  fact  that  the  fire  in 
question  was  set  out  by  the  defendant,  or  to 
trace  the  origin  of  the  fire  to  the  defendant's 
agency.  The  object  of  the  instruction  was 
to  tell  the  jury  that  they  could  not  guess  at 
the  origin  of  the  fire,  but  that  this  fact  must 
be  established  by  evidence,  and  that,  in  order 
to  fix  a  liability  on  the  defendant  by  finding 
a  Terdlct  in  his  favor  against  the  defendant, 
the  burden  was  upon  the  plaintiff  to  show,  by 
a  preponderance  of  the  evidence,  **that  the 
origin  of  said  fire  was  due  to  the  negligence 
of  the  defendant."  The  instruction  might 
have  been  framed  in  language  more  apt  to 
express  this  idea,  but,  under  the  facts  of 
this  case,  we  do  not  see  how  the  jury  could 
have  been  misled  by  it.  The  law  on  this 
subject  has  been  frequently  stated  by  this 
court.  C.  &  O.  Ry.  Co.  v.  Sparrow,  98  Va. 
63,  37  S.  E.  302;  N.  &  W.  Ry.  Co.  v.  Cromer, 
09  Va.  763,  40  S.  E.  54;  Southern  Ry.  Co.  v. 
Hall,  102  Va.  135,  45  S.  E.  S67;  C.  &  O.  Ry. 
Co.  V.  Heath,  103  Va.  64,  48  S.  E.  508;  A.  C. 
li.  R.  Co.  V.  V7atkins,  104  Va.  154,  51  S.  B. 
172. 

[3]  We  base  our  conclusion,  as  to  this  in- 
struction, on  the  language  of  the  instruction, 
read  in  connection  with  the  evidence  in  this 
case,  and  not  on  the  fact  that  the  same  lan- 
guage has  been  used  in  opinions  of  this  court 
in  another  case,  or  cases.  Language  used 
by  an  appellate  court  in  deciding  a  case  may 
be  entirely  proper  and  correctly  ^ate  the 
law,  and^et  be  wholly  unsuitable  as  an  in- 
struction to  the  jury,  even  where  the  facts 
of  the  two  cases  are  similar.  The  appellate 
judge  frequently  uses  argumentative  lan- 
guage, and  also  freely  expresses  his  opinion 
upon  the  facts  of  the  cases,  neither  of  which 
would  be  appropriate  in  an  Instruction  to  the 
jury.  So  that  the  mere  fact  that  certain 
language  has  been  u.sed  by  the  judge  of  the 
appellate  court  in  rendering  an  opinion  is 
not  of  itself  sufficient  to  justify  the  use  of 
the  same  language  by  a  trial  court  in  its 
instruction  to  the  jury.  Atlanta  &  W.  P.  R 
Co.  V.  Hudson,  123  Ga.  108,  51  S.  B.  29;  Far- 
rail  V.  Farnam  (Md.)  5  Atl.  622. 

[4]  The  third  error  assigned  is  to  the  ac- 
tion of  the  trial  court  in  giving  to  the  jury 
the  following  instruction: 

"The  court  instructs  the  jury  that  even  If 
they  believe  from  the  evidence  that  the  fire  in 
question  originated  on  the  right  of  way  of  the 
defendant  by  the  emisaion  of  sparks  or  coals  of 
fire,  yet  if  they  believe  from  the  evidence  that 
said  right  of  way  was  reasonably  clear  of  com- 
bustible materials  liable  to  ignition,  then  the  de- 
fendant is  not  liable." 

The  plalntifi!  in  his  declaration  presented 
two  aspects  of  the  case,  one  that  the  fire 
started  on  the  right  of  way,  which  was  foul, 
and  the  other  that  on  account  of  the  negli- 
gent construction  and  operation  of  its  trains 
sparks  were  cast  beyond  its  right  of  way 
and  set  out  the  fire  In  question.  The  in- 
struction was  addressed  to  the  first  aspect 
of  the  plaintifTs  case  as  stated  in  the  decla- 
ration, and  although  it  concludes  with  the 


statement  that  if  they  believe  the  hypothesis 
stated  in  the  instruction  the  defendant  is  not 
liable,  these  words  were  equivalent  to  direct- 
ing the  jury  to  find  for  the  defendant  If 
the  jury  took  this  view  of  the  case^  and  the 
instruction  was  otherwise  correct  there 
was  no  error  in  directing  a  finding  for  the 
defendant  The  fire  could  not  have  originat- 
ed both  on  and  off  the  right  of  way.  The 
declaration,  in  separate  counts,  propounded 
both  theories,  and  the  plaintiff  has  no  ground 
of  complaint  if  the  jury  adopted  one  of  the 
theories  and  rejected  the  other.  The  in- 
struction tells  the  jury,  if  they  adopt  the 
theory  that  the  fire  originated  on  the  de- 
fendant's right  of  way,  still  they  must  find 
for  the  defendant  if  they  believe  the  right 
of  way  was  reasonably  free  from  combustible 
material.  This  was  not  taking  a  ^partial 
view  of  the  case,  but  defined  the  rights  of  thp 
parties  in  the  event  the  jury  should  adopt 
that  theoi-y  of  the  case.  But  even  in  this 
aspect  of  the  case,  the  instruction  to  the 
jury  was  too  limited  in  its  scope  and  ef- 
fect The  right  of  way  of  the  defendant  may 
have  been  reasonably  clear  of  combustible 
material  liable  to  ignition,  and  yet  if  the 
defendant,  by  reason  of  defective  locomotives, 
or  by  the  improper  operation  of  the  locomo- 
tives, scattered  fire  along  the  right  of  way, 
which  was  communicated  to  the  property  of 
the  plaintiff,  the  plaintiff  would  be  entitled 
to  recover,  although  the  right  of  way  was 
reasonably  clear  of  combustible  material. 
Tlie  defendant  could  not  have  been  allowed, 
simply  by  keeping  its  right  of  way  reason- 
ably clear  of  combustible  material,  to  scatter 
fire  along  its  right  of  way  which  would  cause 
damage  to  others.  The  instruction,  in  this 
respect,  should  have  gone  further  and  said 
that  if  the  right  of  way  was  reasonably  clear 
of  combustible  material,  and  the  defendant's 
locomotives  were  equipped  with  the  best 
appliances  in  known  practical  use,  that  they 
were  in  good  order  and  carefully  operated, 
then  and  in  that  erent  they  should  find  for 
the  defendant  The  law  was  correctly  stat- 
ed in  another  instruction  given  at  the  in- 
stance of  the  defendant,  hereinafter  quoted 
in  the  discussion  of  the  eighth  assignment 
of  error,  but  we  are  unable  to  say  that  the 
jury  could  not  have  been  misled  by  the  ma- 
terial omission  aforesaid  from  this  instruc- 
tion, which  purported  to  state  the  law  ap- 
plicable where  the  fire  started  on  defendant's 
right  of  way,  and  when  this  is  the  case  the 
defect  in  one  instruction  is  not  cured  by  a 
correct  statement  of  the  law  in  another. 
The  instruction,  as  given,  was  erroneous. 
American  L.  Oo.  v.  Whitlock,  109  Va.  23S, 
63  S.  E.  991. 

[61  The  fourth  assignment  of  error  Is  to 
the  action  of  the  trial  court  in  giving  the 
following  instruction: 

"The  jury  are  instructed-  that  not  only  is  the 
burden  of  showing  negligence  by  a  preponder- 
ance of  the  evidence  upon  the  plaintiff,  but  if 
the  fire  may  have  been  started  n-om  one  of  two 
causes,  for  one  of  which  the  defendant  is  re- 
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sponsible,  bat  not  for  the  other,  the  plaintiff 
cannot  recover;  neither  can  he  recover  if  it  was 
just  as  probable  that  the  fire  was  caused  by  the 
one  as  by  the  other ;  that  is  to  say,  if  the  jury 
believe  from  the  evidence  that  the  said  fire 
might  have  been  set  out  by  the  boys  who  were 
smoking  cigarettes,  who  had  passed  along  where 
the  fire  originated,  if  they  believe  from  the  evi- 
dence that  the  boys  said  to  have  passed  did  so 
pass,  and  if  they  further  believe  from  the  evi- 
dence that  the  boys  were  smoking,  as  well  as  by 
sparks  from  the  engine  of  the  defendant,  or  if  it 
was  just  as  probable  that  the  fire  was  caused  by 
the  one  as  by  the  other,  they  should  find  for 
the  defendant*' 

[I,  7]  The  objection  made  to  this  instruc- 
tion la  that  it  consists  of  many  incongru- 
ous, unrelated,  and  contradictory  proposi- 
tions bound  up  together.  It  Is  also  insisted 
that  the  instruction  is  erroneous  because  it 
takes  a  partial  view  of  the  evidence,  and 
because  in  some  respects  based  upon  a  mere 
scintilla  of  evidence.  We  do  not  think  the 
instruction  is  amenable  to  the  objections 
that  are  made  to  it.  The  pr(H>asitions  that 
aire  inserted  in  the  instruction  have  been 
laid  down  by  numerous  decisions  of  this 
court  A.  O.  li.  R.  Co.  v.  Watklns,  supra; 
C.  &.  O.  Ry.  Co.  V.  Heath,  supra,  and  cases 
cited.  It  is  true  that  probably  all  of  the 
propositions  stated  in  the  Instruction  hare 
not  been  announced  in  a  single  case,  but 
there  is  no  reason  why  two  or  more  correct 
propositions  of  law  may  not  be  stated  in  the 
same  instruction,  if  the  jury  will  not  be  con- 
fused thereby.  Nor  do  we  think  that  any 
portion  of  the  instruction  is  based  upon  a 
mere  scintilla  of  evidence.  The  theory  of 
the  defendant  was  that  the  fire  was  set  out 
by  some  agency  other  than  the  defendant. 
This  theory  was  supported  by  testimony  in- 
troduced to  the  effect  that  two  boys  smoking 
cigarettes  were  seen  going  in  the  direction 
in  which  the  fire  originated  at  a  propitious 
time  for  it  to  have  been  set  out  through  their 
negligence.  It  is  true  that  this  testimony 
was  vigorously  assailed,  but  there  was  other 
testimony  In  the  case  tending  to  support  the 
theory  of  the  defendant  that  the  fire  was  not 
set  out  through  its  agency.  The  engineer  who 
operated  the  only  engine  which  In  the  de- 
fendant's view  could  have  set  out  the  fire 
testified  that  he  saw  the  fire  burning  as  he 
approached  the  spot  where  the  defendant 
claims  it  originated.  The  defendant's  fore- 
man also  testified  that  he  saw  th«  boys  and 
talked  with  them  shortly  before  the  fire  start- 
ed. The  defendant  also  offered  testimony 
to  show  that  the  wind  was  blowing  hard  in 
the  opposite  direction  from  )the  point  at 
which  the  defendant  alleges  that  the  fire 
started,  and  that  the  fire  actually  started 
nearly  100  yards  from  its  right  of  way  at 
snch  point  Ail  of  this  evidence  tended  to 
support  the  theory  of  the  defendant  that  it 
was  not  responsible  for  the  origin  of  the  fire. 

[8]  The  fifth  assignment  of  error  is  to  the 

action  of  the  court  in  giving  the  following 

Instruction: 

"The  court  instructs  the  jury  that,  unless 
Uiey  believe  from  the  evidence  that  engine  11 


might  have  caused  the  fire  complained  ot  they 
should  not  consider  any  evidence  relative  ^  to 
fires  testified  to  have  been  set  out  by  engine 
11,  nor  the  evidence  relative  to  what  is  known 
as  the  'second  fi]:e,'  or  the  fire  west  of  Woods 
Camp,  unless  they  believe  that  the  engine  that 
might  have  caused  the  fire  in  question  might 
also  have  originated  that  fire." 

The  objection  made  to  this  instru<;tlon  is 
that  it  is  Incoherent,  and  that,  according  to 
the  defendant's  explanation  of  it,  "it  combines 
two  distinct  charges  with  reference  to  two 
severable  questions  which  are  so  inextric- 
ably blended  as  to  be  utterly  misleading 
and  confusing  to  the  jury."  We  do  not 
think  that  the  instruction  is  amenable  to 
the  objection  made.  The  evidence  shows 
that  there  were  but  two  engines  that  oper- 
ated regularly  on  this  road,  and  only  two 
had  run  on  it  that  day.  The  evidence  for  the 
defendant  clearly  showed  that  engine  No.  12 
was  the  only  engine  which  could  have  set  out 
the  fire,  and  that  engine  No.  11  had  not  been 
along  that  part  of  the  track  since  9  o'clock  in 
the  morning.  There  was  some  evidence,  how- 
ever, on  the  part  of  the  plaintiff,  that  engine 
No.  11  as  well  as  engine  No.  12  had  passed 
over  the  track  at  an  opportune  time  to  have 
started  the  fire  in  question.  It  was  to  meet 
this  condition  of  affairs  that  this  instruction 
was  asked.  The  fire,  if  set  out  by  one  of  the 
defendant's  engines,  could  only  have  been 
set  out,  according  to  the  testimony,  uy  engine 
No.  11  or  engine  No.  12.  The  defendant  was 
satisfied  that  the  evidence  on  behalf  of  the 
plaintiff  was  insufficient  to  show  that  engine 
No.  11  was  at  all  concerned  in  the  fire,  and 
hence  asked  the  court  to  give  the  instruction 
above  mentioned;  and,  clearly,  if  the  jury 
believed  that  the  fire  in  controversy  had  not 
been  set  out  by  engine  No.  11,  tind  that  the 
engine  which  might  have  caused  the  fire  in 
question  might  also  have  originated  the  sec- 
ond fire,  then  the  Instruction  was  proper.  If 
the  fire  could  only  have  been  set  out  by  one 
of  two  engines,  and  one  of  these  was  eliminat- 
ed entirely,  then  the  evidence  relating  to  fires 
set  out  by  the  eliminated  engine  was  not 
proper  for  the  consideration  of  the  jury. 

The  elimination  of  the  connection  of  engine 
No.  11  with  the  fire  in  controversy  in  effect 
identified  engine  No.  12  as  the  only  engine  of 
the  defendant  which  could  have  set  out  the 
fire  in  question,  and  If  engine  No.  12  was  iden- 
tified as  the  only  one  that  could  have  set  the 
fire  out,  it  was  proper  for  the  court  to  ex- 
clude from  the  consideration  of  the  jury  all 
evidence  of  fires  set  out  by  the  other  engine. 
N.  &  W.  Ry.  Co.  V.  Briggs.  103  Va.  105,  48  S. 
£.  521,  and  cases  cited. 

[9]  The  sixth  assignment  of  error  Is  to  the 
action  of  the  court  in  giving  to  the  jury  the 
following  instruction: 

"The  court  instructs  the  jury  that  in  order 
to  warrant  a  verdict  against  the  defendant,  the 
evidence  must  show  more  than  a  probability  of 
a  negligent  act.  An  inference  cannot  be  drawn 
from  a  presumption,  but  must  be  founded  up- 
on some  fact  legally  established*" 
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This  instruction  is  in  language  which  has 
been  repeatedly  used  in  the  opinions  of  this 
court.  N.  &  W.  Ry.  Co.  v.  Cromer,  supra; 
Southern  Ry.  Co.  v.  Hall,  supra;  C.  &  O.  Ry. 
Co.  V.  Heath,  supra;  N.  &  W.  Ry.  Co.  v. 
Briggs,  supra,  While  we  do  not  think  that 
the  statement  in  the  instruction,  that  an  in- 
ference cannot  be  drawn  from  a  presumption, 
but  must  be  founded  upon  some  fact  legally 
established,  could  have  been  very  helpful  to 
the  jury,  we  feel  equally  sure  that  in  view  of 
other  instructions  given  in  the  case  it  could 
not  have  led  them  astray.  In  this  connection, 
see  C.  &  O.  Ry.  Co.  v.  Ware,  95  S.  E.  183. 

The  seventh  assignment  of  error  was  with- 
drawn. N 

[10]  The  eighth  assignment  of  error  was  to 

the  refusal  of  the  court  to  give  the  following 

instruction  offered  by  the  plaintiff: 

"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  fire  which  con- 
sumed the  lumber  of  the  said  C.  P.  Abernathy 
originated  from  sparks  or  cinders  emitted  by 
one  of  the  engines  of  the  defendant,  then  the 
said  defendant  is  presumptively  guilty  of  neg- 
ligence; and  that,  while  the  law  recognizes  the 
fact  that  the  skillful  do  not  agree  in  the  matter 
of  instrumentalities,  and  allows  to  any  one  us- 
ing mechanical  devices  the  freedom  of  action 
and  judgment  which  must  be  incident  to  such 
difference  in  judgment,  and  accordingly  does  not 
permit  the  jury  to  condemn  a  device  merely  be- 
cause some  other  person  using  a  similar  device 
prefers  a  different  j)attern,  yet,  under  the  cir- 
cumstances aforesaid,  the  burden  is  upon  the 
defendant  to  prove  that  its  said  engine  was 
equipped  with  the  best  mechanical  appliances  in 
known  and  practical  use  for  preventing  the 
escape  of  sparks  and  cinders ;  that  it  was  kept 
in  such  proper  condition  and  repair,  and  that 
it  was  managed  and  operated  with  such  proper 
care  and  prudence,  as  reasonably  to  prevent  the 
escape  of  sparks  and  cinders  and  the  com- 
munication of  fire  to  the  property  of  the  said 
C.  P.  Aben^athy,  the  plaintiff  in  this  action." 

The  jury  had  already  been  sufficiently  in- 
structed on  this  subject,  and  almost  in  the 
very  langvjirr)  of  the  instruction  requested, 
and  there  was  no  error  in  refusing  it.  The 
instruction  was  fully  covered  by  the  following 
instructions,  the  first  of  which  was  given  at 
the  instance  of  the  plaintiff,  and  the  second 
at  the  instance  of  the  defendant: 

"The  court  Instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  fire  which  con- 
sumed the  lumber  of  the  plaintiff  originated 
from  sparks  or  cinders  emitted  by  one  of  the 
engines  of  the  defendant,  then  the  said  defend- 
ant is  presumptively  guilty  of  negligence." 

"The  court  instructs  the  iury  that  if  they  be- 
lieve from  the  evidence  tnat  the  defendant's 
engine,  which  is  alleged  to  have  started  the  fire 
that  destroyed  the  plaintiff's  lumber,  was  equip- 
ped with  as  good  a  spark  arrester  and  ash  pan 
as  is  known  in  practical  use,  that  such  spark 
arrester  and  ash  pan  were  in  good  repair,  and 
that  said  engine  was  operated  by  a  skillful  en- 
gineer, with  ordinary  care,  and  that  the  right 
of  way  was  reasonably  clear  of  combustible  mat- 
ter liable  to  ignition,  they  must  find  for  the 
defendant,  although  they  may  also  believe  from 
the  evidence  that  the  defendant's  engine  set 
out  the  fire  in  question." 

[11]  The  ninth  assignment  of  error  relates 
to  the  exclusion  of  testimony  offered  by  the 
plaintiff  that  the  defendant's  right  of  way 
was  not  clear  and  free  of  combustible  ma- 


terial at  a  point  a  mile  from  where  the  fire 
occurred.  It  is  true  that  evidence  had  be^i 
offered  by  the  president  and  superintendent 
of  the  defendant  company  that  the  right  of 
way  of  the  defendant  had  been  raked  and 
burned  shortly  before  the  fire.  The  material 
point  at  issue  was  whether  or  not  the  right 
of  way  was  foul  at  the  point  where  the  fire 
occurred.  Upon  this  point  the  witness  was 
asked  to  state  if  he  knew  what  was  the  condi- 
tion of  the  right  of  way  where  the  fire  started, 
and  he  answered,  "I  couldn't  tell  yon  because 
I  don't  know  the  condition."  He  was  then 
asked  how  far  from  the.  place  where  the  fire 
was  said  to  have  originated  was  the  portion 
of  the  track  with  which  he  was  familiar,  and 
he  answered  that  it  was  a  mile  from  the  fire. 
We  think  there  was  no  error  in  excluding  this 
testimony.  While  the  natural  Inference  from 
the  testimony  of  the  defendant's  witnesses  Is 
that  the  entire  right  of  way  had  been  raked 
and  burned  shortly  before  the  fire,  and  the 
testimony  of  the  witness  offered  showed  that 
it  had  not  been  raked  and  burned  throughout 
its  entire  length,  it  was  really  immaterial  as 
tending  to  show  what  the  condition  of  the 
track  was  at  the  point  at  which  the  fire  origi- 
nated, and  the  testimony  offered  is  of  too 
doubtful  a  character  to  be  of  value  to  tbe 
jury  in  arriving  at  a  proper  conclusion  as  to 
what  was  the  condition  of  the  track  at  the 
point  of  the  fire. 

[12]  The  tenth  assignment  of  error  relates 
to  the  refusal  to  allow  the  plaintiff  to  show 
that  in  the  latter  part  of  May,  1015,  engine 
No.  11  had  been  seen  by  him  to  set  out  fire. 
At  least  one  witness  for  the  plaintiff  had  tes- 
tified that  engine  No.  11  as  well  as  No.  12  had 
passed  the  place  where  the  fire  originated 
shortly  before  it  broke  out,  and  it  was  com- 
petent, therefore,  for  the  plaintiff  to  show  the 
bad  condition  of  engine  No.  11  soon  after  the 
fire,  as  it  would  have  a  tendency  to  show  that 
it  was  in  bad  condition  on  the  day  of  the  Ure. 
and  if  the  jury  believed  that  engine  No.  11 
might  have  set  out  the  fire,  it  was  competent 
to  show  its  bad  condition.  The  exclusion  of 
this  evidence  we  think  was  error. 

[1 3]  The  eleventh  assignment  of  error  was 
to  the  admission  of  testimony  showing  a 
prior  consistent  statement  of  a  witness  who 
had  testified  to  a  material  fact  in  the  case. 
Counsel  for  the  plaintiff  conferred  with  the 
witness,  Lee  Owen,  who  lived  close  to  the 
point  of  origin  of  the  fire,  with  reference 
to  what  he  knew  about  it,  and  in  answer -to 
their  interrogatories  he  had  told  them  he 
had  not  seen  anybody  in  that  section  who 
could  have  set  out  the  fire  on  that  day.  When 
put  on  the  stand  to  testify  for  the' plaintifT, 
he  testified  that  two  boys  had  been  at  his 
house  about  half  an  hour  before  the  13re, 
and  that  they  left  his  house,  smoking  ciga- 
rettes, going  along  the  path  in  the  direction  in 
which  the  fire  originated,  and  that  they  said 
they  were  looking  for  a  job.  This  testimony 
took  the  plaintiff  by  surprise.  Counsel  for 
the  plaintiff,  treating  the  witness  as  adverse. 
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examined  him  at  great  length  on  this  sub- 
ject, and  among  other  things  asked  him 
if  he  had  not  offered  to  sell  his  testimony 
to  the  plaintiff's  brother  for  $140.  They 
also  proved  by  the  plaintiff's  brother  that 
Owen  had,  in  effect,  made  such  offer.  After 
this  evidence  had  been  introduced,  the  de- 
fendant put  a  witness  on  the  stand  to 
prove  that  Owen  had  stated  to  the  witness 
the  same  facts  that  he  had  testified  to  on  the 
stand  about  seeing  the  two  boys  leave  his 
house  smoking  cigarettes.  The  plaintiff  ob- 
jected to  the  reception  of  this  testimony,  but 
the  court  overruled  the  objection,  and  allowed 
the  testimony  to  be  received. 

This  action  was  brought  to  the  first  Sep- 
tember rules,  1915,  and  the  trial  took  place 
at  the  March  term,  1916.  it  sufficiently  ap- 
pears that  the  prior  consistent  statement  of- 
fered in  evidence  was  made  in  October  or 
November,  1915,  after  this  action  was  brought. 
The  date  of  the  inconsistent  statement  is  not 
fixed,  but  it  was  at  least  two  or  three  months 
before  the  trial.  Whether  it  was  before  or 
after  the  consistent  statement  cannot  be 
definitely  fixed  by  the  record,  nor  is  the  date 
fixed  when  the  witness  is  alleged  to  have  of- 
fered to  sell  his  testimony  to  the  plaintiff. 
Under  such  circumstances,  the  testimony  as 
to  the  supposed  prior  consistent  statement 
^^as  plainly  Inadmissible,  and  it  was  error 
to  receive  It  The  testimony  in  this  case  does 
not  bring  it  within  the  rule  which  permits  evi- 
dence of  a  prior  consistent  statement  before 
the  time  when  the  supposed  bias  or  corruption 
could  have  existed,  in  order  to  repel  the  pre- 
sumption that  the  present  testimony  was  at- 
tributable to  such  bias  or  corruption.  Repass 
V.  Richmond,  99  Va.  506,  39  S.  E.  160 ;  1  Gr. 
Ev.  aeth  Ed.)  §  469b. 

[14]  The  twelfth  assignment  of  error  Is  to 
the  action  of  the  court  in  allowing  the  engi- 
neer who  operated  engine  No.  12  on  that  day 
to  answer  a  question  propounded  to  him  by 
counsel  for  the  defendant  The  question  and 
answer  were  as  follows:  "Were  you  careful 
in  the  operation  of  your  engine?'*  and  he  an- 
swered, "Yes,  sir." 

Objection  was  made  to  this  question  in  the 
trial  court,  on  the  ground  that  it  was  leading. 
In  this  court  it  is  insisted  that  the  question 
called  for  an  expression  of  opinion  by  one 
who  was  not  expert,  and  had  not  been  shown 
to  be  qualified  to  give  expert  testimony.  The 
question  was  plainly  leading,  and  the  witness 
should  not  have  been  permitted  to  answer  it, 
but  this  did  not  constitute  reversible  error. 
It  had  already  been  shown  by  another  wit- 
ness that  Burton,  the  witness  under  examina- 
tion, was  an  engineer  of  experience,  and  was 
•'a  very  good  geared  locomotive  engineer — one 
of  the  best  we  have,  and  the  most  careful  en- 
gineer we  hav&"  Great  latitude  is  allowed 
trial  courts  in  the  matter  of  the  examina- 
tion of  witnesses,  and  their  rulings  thereon 
will  not  be  reversed,  unless  clearly  prejudi- 
cial to  the  party  excepting.    Ordinarily,  per- 


mitting a  leading  question  to  be  asked  is  no 
ground  for  reversal.  Smith  v.  Stanley,  114 
Va.  119,  125,  75  S.  E.  742. 

Whether  or  not  we  should  consider  the  ob- 
jection raised  for  the  first  time  in  this  court, 
that  the  question  called  for  the  expression  of 
an  opinion  by  a  nonexpert  witness,  need  not 
be  considered,  as  the  judgment  has  to  be  re- 
versed on  other  grounds,  and  the  question 
will  not  probably  arise  on  another  trial. 

[16]  The  thirteenth  assignment  of  error  re- 
lates to  a  statement  of  counsel  for  the  defend- 
ant on  cross-examination  of  a  witness  Intro- 
duced on  behalf  of  the  plaintiff.  The  ques- 
tions asked  and  statement  of  counsel  are  het 
forth  in  a  bill  of  exceptions  as  follows: 

**Q.  Do  you  know  where  that  shanty  in  which 
Lee  Owen  lives  is?    A.  No;   I  don*t  visit  there. 

"Q.  I  didn't  ask  you  if  you  visited  there;  I 
asked  you,  do  you  know  where  that  little  red 
shanty  is?    A.  No,  sir. 

"Q.  Do  you  know  where  the  spur  from  this 
track  which  goes  in  a  southern  direction  is? 
A.  Yes,  -  sir ;  I  know  where  there  is  a  track 
that  goes  down  the  branch  like. 

*'Q.  Don't  you  know,  as  a  matter  of  fact,  that 
there  is  a  little  red  shanty  there  between  this 
track  and  that?  A.  No;  I  have  not  visited  it 
at  all. 

"Q.  I  didn't  ask  you  if  you  had  visited  it, 
Mr.  Turner;  we  are  not  trying  to  prove  you 
have  visited  it.  The  point  X  am  asking  you, 
and  I  want  you  to  answer,  if  you  will  pay  at- 
tention, is  this:  I  know,  Mr.  Turner,  this  sit- 
uation myself,  and  there  are  others  who  know 
it,  and  I  want  to  ask  you  to  see  if  we  coincide. 

"Mr.  Peterson:  I  object  to  the  statement. 

"The  Court:  I  overrule  the  objection. 

**Mr.  Peterson :    We  except." 

We  see  nothing  in  this  that  could  have 
prejudiced  the  plaintiff.  The  exertion  was 
therefore  properly  overruled. 

[16]  The  fourteenth  assignment  of  error 
was  to  the  action  of  the  court  in  declining  to 
order  a  view  of  the  premises.  The  question 
of  the  propriety  of  ordering  a  view  lies 
largely  In  the  di/?cretlon  of  the  trial  court, 
which  should  only  grant  It  when  it  Is  reason- 
ably certain  that  it  will  be  of  substantial 
aid  to  the  jury  in  reaching  a  correct  verdict, 
and  whose  decision  will  not  be  reversed,  un- 
less the  record  shows  that  a  view  was  nec- 
essary to  a  just  decision.  Cutchln  v.  Roan- 
oke, 113  Va.  452,  74  S.  B.  403;  Stonegap  Col- 
liery Co.  V.  Hamilton,  119  Va.  271,  89  S.  E. 
305,  Ann.  Cas.  1917E,  60.  There  Is  no  con- 
troversy here  as  to  the  location  of  the  road, 
and  the  general  conditions  surrounding  it, 
and  there  was  no  necessity  for  a  view  in  or- 
der to  assist  the  jury  in  understanding  the 
testimony.  The  testimony  in  connection  with 
a  plat  used  on  the  trial  would  seem  to  have 
been  clear  enough  without  the  necessity  for 
a  view.  In  addition  to  this,  it  appears  that 
delay  in  the  trial  would  have  been  caused 
by  ordering  a  view,  and  that  the  plaintiff 
had  not  made  any  provision  to  take  the  jury 
to  the  scene  of  the  fire.  We  think  there  was 
no  error  in  the  action  of  the  trial  court  in 
refusing  to  order  a  view. 

For  the  errors  committed,  as  pointed  out 
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In  considering:  assignments  of  ^rror  Nos.  8, 
10,  and  11,  the  judgment  of  the  trial  court 
umst  be  reversed. 
Reversed. 

(122  Va.  439) 

CAMP    &   MEEHL  .v.    CHBISTO    MFO. 

CO.,  Inc. 

(Sapreme  Court  of  Appeals  of  Virginia. 

March  21,  1918.) 

1.  Sales  <@5s>3o5 (2)— Action  fob  Price— Is- 
sues, Proof,  ai^id  Vabiance. 

An  action  to  recover  on  promissory  notes  for 
goods  sold  is  virtually  one  on  the  contract  of 
sale,  and  the  defense  that  plaintiff  had  collected, 
but  not  credited,  insurance  on  such  property 
could  be  proved  under  the  general  issue;  no 
special  plea  therefor  being  required. 

2.  Insurance  ^=»580(1)  —  Insurable  Inter- 
est—Collateral Security. 

Where  the  seller  of  property  effects  insur- 
ance under  contract  to  sell,  such  is  collateral  se- 
curity for  debt,  and  seller  must  give  credit  to 
buyer  for  any  amount  collected  thereon,  and 
when  exceeding  debt  pay  residue  to  buyer, 
whether  the  insurance  be  of  property,  or  only 
seller*s  insurable  interest. 

3.  Sales  ^=9357  (1)-- Contract  to  Insure  — 
Presumption. 

Where  contract  between  seller  and  buyer 
contains  a  covenant  respectinjg  insurance,  insur- 
ance taken  out  while  such  is  in  force  will  be 
presumed  to  have  been  effected  in  pursuance  of 
the  contract,  except  upon  evidence  to  the  con- 
trary. 

4.  Appeal  and  Error  ^=>843(1)— Questions 
Not    Reviewed  —  Reversal    on     Other 

6R0UJ7DS. 

Where  a  case  is  reversed  on  certain  grounds, 
it  is  unnecessary  to  consider  or  pass  upon  other 
assignments  of  error  upon  questions  not  likely 
to  arise  on  a  new  triaL 

Error  to  Corporation  Court  of  Hopewell. 

Action  by  the  Christo  Manufacturing  Com- 
pany, Incorporated,  against  Camp  &  Meehl. 
Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed  and  remanded. 

This  is  an  nrtinn  at  law  by  motion  of  the 
defendant  in  error  (hereinafter  referred  to 
as  plaintiff)  against  the  plaintiffs  in  error 
(hereinafter  referred  to  as  defendants)  to  re- 
cover the  amount  of  certain  promissory  notes 
executed  by  the  defendant  in  favor  of  the 
plaintiffs. 

The  defense  relied  on  is,  in  substance,  that 
said  notes  evidenced  but  a  part  of  a  certain 
contract  in  writing  between  the  plaintiff  and 
defendants  executed  by  them  both  at  the  same 
time  the  notes  were  executed  by  the  defend- 
ants; that  the  subject  of  such  contract  was 
a  soda  water  fountain,  for  the  purchase  price 
of  which  said  notes  were  given;  that  the 
plaintiff  after  said  contract  was  executed, 
and  in  pursuance  of  said  contract,  insured 
its  interest  in  said  property  against  loss^by 
Are;  that  the  said  property  was  destroyed 
by  fire;  and  that  before  said  action  was  in- 
stituted the  plaintiff  collected  from  such  in- 
surance an  amount  to  the  defendants  un- 
known, which  the.  defendants  were  entitled 
to  have  credited  on  said  indebtedness  evi- 
denced by  said  notes,  but  which  the  plaintiff 


fdid  not  so  credit,  or  any  part  thereof,  and 
refused  so  to  do.. 

The  Evidence  and  Facts. 

The  material  evidence  in  the  cause  shown 
by  plaintiff's  own  witnesses  is  that  said 
written  contract  contained  the  following  pro- 
vision: 

"And  I  [the  defendants]  agree  to  insure  the 
said  property  fthe  soda  water  fountain!  prompt- 
ly and  keep  the  same  insured,  at  my  own  ex- 
pense, loss,  if  any,  payable  to  yon  [the  plain- 
tiff J  as  your  interest  may  appear;  and  1  will 
forward  jou  the  policies  covering  the  same.  If 
I  delay  furnishing  insurance  you  mav  at  your 
option  insure  your  interest,  and  I  will  pay  the 
premium.'* 

The  president  of  the  plaintiff  testified  that 
at  the  time  the  contract  was  executed  he 
knew  that  the  defendants  could  not  get  fir» 
insurance  where  their  business  was  located; 
that  the  defendants  then  in  fact  so  informed 
the  plaintiff,  and  that  they  (the  defendants) 
could  not  themselves .  take  out  such  insur- 
ance, but  such  president  testified  that  he  did 
not  promise  or  make  any  binding  obligation 
that  the  plaintiff  would  take  out  and  carry 
such  insurance.  There  is  other  testimony 
for  the  plaintiff  to  the  same  effect.  The  wit- 
nesses for  plaintiff  admit,  however,  that  aft- 
er the  contract  was  executed  and  the  said 
property  was  sold  and  delivered  to  the  de- 
fendants the  plaintiff  did  insure  their  inter- 
est in  said  property  by  a  blanket  policy  of 
insurance;  that  such  property  was  after- 
wards destroyed  by  fire,  and  the  plaintiff 
collected  from  such  insurance  some  $250  or 
$269  (the  exact  amount  not  being  shown  by 
the  evidence),  which  the  plaintiff  claimed  as 
its  own  money  on  the  ground  that  it  was 
collected  from  insurance  independently  ef- 
fected by  the  plaintiff,  as  plaintiff  claimed 
on  the  trial;  and  that  the  defendants  were 
not  entitled  to  receive  any  credit  therefor  on 
said  Indebtedness. 

There  is  no  other  evidence  bearing  on  the 
question  as  to  whether  said  insurance  was 
effected  In  pursuance  of  said  contract  or  in- 
dependently thereof  by  the  plaintiff. 

The  defendants  attempted  to  prove  that 
the  provision  in  the  contract  in  writing  above 
quoted  was  altered  by  mutual  agreement  be- 
fore the  contract  was  signed,  so  as  to  pro- 
vide, in  substance,  a  positive  obligation  on 
the  part  of  the  plaintiff  to  carry  Are  insur- 
ance *'and  stand  the  risk  of  loss*';  but  the 
testimony  for  the  defendants  falls  short  of 
furnishing  any  evidence  of  any  probative 
value  to  sustain  such  attempted  proof,  so 
that  the  foregoing  statement  of  evidence 
must  be  taken  to  show  the  material  tacts  of 
the  case. 

Further  Proceedings. 

There  was  a  trial  by  Jury  which  resulted 
in  a  verdict  and  Judgment  tbereon  for  the 
plaintiff  for  the  full  amount  claimed  by  It, 

There  was  a  motion  by  the  defendants  be- 
fore the  court  below  to  set  aside  the  verdict 


^sdFor  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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because  of  misdirection  of  the  jury,  and  on 
other  grounds. 

The  assignment  of  error  with  respect  to 
the  alleged  misdirection  of  the  Jury  is  the 
giving  by  the  trial  court  of  Instructions  Nos. 
1,  3,  and  4,  as  asked  for  by  the  plaintiff. 
'Sob.  1  and  3  of  thosie  instructions  were  as 
follows: 


(ti 


•Instructions  of  Plaintiff  (Given). 

"No.  1.  The  court  instructs  the  jury  that'  H 
they  believe  froni  the  evidence  that  the  plaintiffs 
and  defendants  entered  into  the  contract  of 
September  29,  1915,  and  by  virtue  thereof  the 
plaintiff  sold  and  delivered  to  the  defendants 
the  property  mentioned  in  the  contract  and  evi- 
denced by  notes  of  tbe  defendants,  they  must 
find  for  the  plaintiff  for  the  amount  sued  for, 
with  interest  and  10  per  cent,  attorney's  fee." 

"Instruction  No.  8  (Given). 

"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  plaintiffs, 
the  Christo  Manufacturing  Company,  carried  a 
blanket  credit  insurance  on  the  property  in  this 
case  along  with  all  the  other  property  sold  by 
them  under  like  terms  and  conditions,  that  said 
insurance  is  but  an  insurance  of  the  debts  ow- 
ing to  the  plaintiffs  in  which  the  defendants 
have  no  interest,  and  they  must  find  for  the 
plaintiff  so  far  as  the  question  of  insurance  in 
this  case  is  concerned,  unless  they  also  believe 
from  the  evidence  that  the  contract  was  an  ex- 
press stipulation  on  the  part  of  the  plaintiffs 
that  they  would  stand  all  loss  in  case  of  de- 
struction by  fire  of  the  property." 

Of  the  other  assignments  of  error  it  is 
Bufficient  to  say  that  one  of  them  raises  the 
question  before  us  whether  a  special  plea 
was  necessary  to  put  in  issue  the  defense 
aforesaid. 

Robert  G.  Hundley,  of  Hopewell,  and  O.  H. 
Morrisette,  of  Lexington,  for  plaintiffs  in  er- 
ror. Lemon  &  Blankenship,  of  Hopewell,  for 
def^dant  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  defense  above  stated  was  prov- 
able, and  hence  could  be  relied  on  by  the  de- 
fendants under  their  plea  of  the  general  is- 
sue, and  no  special  plea  was  necessary  to 
put  such  defense  In  issue.  It  is  true  the 
notes,  and  not  the  contract,  were  sued  on  up- 
on the  face  of  the  notice  of  motion.  But  the 
testimony  Introduced  by  the  plaintiff  Itself 
disclosed  that  the  notes  constituted  a  part 
of  a  written  contract  between  the  parties, 
all  entered  into  at  one  and  the  same  time. 
Hence  the  action  on  the  notes  was  an  action 
on  the  written  contract  also,  and  the  general 
Issue  involved  the  question  of  what  was  that 
contract  and  the  effect  of  it  upon  the. obliga- 
tion of  said  notes.    Further — 

[2,  3]  2.  In  the  view  we  take  of  the  case 
the  fact  that  the  contract  in  writing  between 
tbe  parties  did  not  contain  a  positive  obliga- 
tion on  the  part  of  the  plaintiff  to  Insure  its 
interest  in  the  property,  which  was  the  sub- 
ject of  the  contract,  is  ImmateriaL  The  con- 
tract provided  that  the  plaintiff  had  there- 
under an  option  so  to  do.  It  did  in  fact,  aft- 
er the  contract  was  made,  insure  such  inter- 


est, and  subsequently  realized  from  collec- 
tion of  such  insurance  some  $250  or  $269, 
for  which  it  has  not  given  the  defendants 
any  credit  and  declines  to  do  so.  Since  the 
contract  contained  the  express  provision  as 
to  insurance  above  quoted,  we  are  of  opin- 
ion that  the  insurance,  afterwards  effected 
by  the  plaintiff  in  accordance  with  the  op- 
tion given  it  by  such  provision,  must  be  tak- 
en to  have  been  effected  in  pursuance  of  such 
contract,  in  the  absence  of  any  evidence  to 
the  contrary,  except  the  mere  claim  of  the 
plaintiff  post  motam  litam  that  it  effected 
the  insurance  independently.  The  insurance 
is  presumed  under  such  circumstances  to 
have  been  taken  out  in  accordance  with  the 
provision  in  the  contract. 

Such  a  provision  as  that  contained  in  the 
instant  case  is  a  very  frequent  one  in  con- 
tracts such  as  that  in  question;  and  prac- 
tically the  same  provision  is  often  contained 
in  mortgages  and  deeds  of  trust.  It  is  well 
settled  that  when  the  vendor  of  the  property 
effects  insurance  in  pursuance  of  such  a  con- 
tract, the  insurance  is  collateral  security  for 
the  payment  of  the  debt,  and  the  vendor  must 
credit  the  debt  by  whatever  amount  he  may 
realize  from  such  insurance  if  not  in  excess 
of  the  debt,  and  If  in  excess  of  the  debt,  the 
residue  must  be  paid  over  by  the  vendor  to 
the  vehdee.  And  this  is  true  whether  the  in- 
surance be  of  property  or  only  of  the  ven- 
dor's insurable  interest  therein.  See  note  of 
Judge  Freeman,  54  Am.  Dec.  6d8,  609;  2 
May  on  Ins.  {§  452B,  452G;  Vance  on  Ins. 
§§  417.  419. 

It  is  true  that  if  the  vendor  effects,  for  his 
own  benefit,  insurance  on  the  property  sold, 
independently  of  any  contract  with  the  ven- 
dee on  the  subject,  the  latter  is  entitled  to 
no  benefit  from  the  insurance.  See  54  Am. 
Dec.  693  et  seq.,  and  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet  495,  10  L.  Ed. 
1044.  But  such  is  not  the  case  before  us  as 
shown  by  the  evidence  in  th^e  record.  And, 
as  above  noted,  where  there  is  a  contract  be- 
tween vendor  and  vendee  containing  a  cov- 
enant with  respect  to  insurance,  the  Insur- 
ance taken  out  while  such  contract  is  in  force 
will  be  presumed  to  have  been  effected  In 
pursuance  of  the  contract,  in  the  absence  of 
evidence  to  the  contrary. 

The  instructions  above  quoted  erroneously 
disregarded  the  above-mentioned  rule  of  law. 
And  as  they  directed  a  verdict  in  favor  of 
the  plaintiff  for  the  full  amount  of  its  claim 
in  disregard  of  such  rule,  and  as  the  facts 
in  the  case,  as  shown  by  the  plaintiff's  own 
evidence,  established  that  under  such  rule 
the  defendants  were  entitled  to  the  credit 
aforesaid,  such  action  of  the  court  afllrma- 
tively  appears  from  the  record  to  have  been 
prejudicial  to  the  defendants,  and  hence  was 
reversible  error. 

[4]  This  being  our  conclusion,  we  find  it 
unnecessary  to  consider  or  pass  upon  the 
other  assignments  of  error  of  the  defendants, 
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as  they  are  none  of  them  such  as  are  likely 
to  arise  -on  a  new  trial  of  the  case. 

The  result  of  the  above  holding  is  that 
the  judgment  complained  of  was  excessive 
to  the  extent  of  ^250  or  $269,  the  fire  insur- 
ance money  collected  by  the  plaintiff  which 
should  have  been  credited,  but  was  not  cred- 
ited, on  the  plaintiff's  debt  in  accordance 
with  the  evidence  in  the  case  upon  its  trial 
in  the  court  below.  We  are  therefore  of 
opinion  to  set  aside  and  reverse  the  Judgment, 
and  remand  the  case  to  the  trial  court,  with 
instructions  to  put  the  plaintiff  on  terms  to 
release  the  said  excess  amount  of  such  Judg- 
ment to  the  extent  of  the  fire  insurance  mon- 
ey aforesaid  collected  by  it  of  not  less  than 
$250,  or  to  award  a  new  trial,  and  if  such 
excess  is  released  to  enter  Judgment  for  the 
correct  amount  of  the  plaintiff's  debt  so  as- 
certained. 

Reversed  and  remanded. 


(122  Va.  579) 

MOPSIKOV  V.  COOK. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Evidence  ^=»317(1)  —  Hearsay  —  Admissi- 
BiLiTT— Connecting  with  the  Defendant. 

In  a  slander  action  for  alleged  statement 
that  plaintiff  was  a  negro,  plaintiff's  recital  that 
his  mne  year  old  daughter  said  to  him,-  "They 
say  I  am  a  nigger,"  and  he  said  they  would  be 
made  to  prove  it,  was  inadmissible,  being  purely 
hearsay  not  connected  with  the  defendant  and 
highly  prejudicial. 

2.  Libel  and  Slander  ^=9l03  —  Evidence  — 
Admissibility  —  Statements  of  Defend- 
ant's Minor  Daughter. 

Admission  in  a  slander  action  of  testimony 
of  plaintiff's  minor  daughter  that  defendant's 
little  girl  called  her  a  "nigger  doll"  was  re- 
versible error;  such  statement  not  being  made 
or  caused  to  be  made  by  defendant. 

3.  Parent  and  Child  ^=»13(1)  —  Torts  of 
Child— Parent's  Liability. 

The  relationship  of  father  and  child  does  not 
make  the  defendant  in  a  slander  action  legally 
responsible  for  the  tortious  statement  of  his 
minor  daughter. 

4.  Libel  and  Slander  ^=»124(7)— Trial— In- 
btructions— Damages— Mali  ce. 

An  instruction  that,  if  the  defendant  did  not 
originate  the  slander,  such  should  be  considered 
in  mitigation  of  damages,  but  failing  to  note 
that  repeating  of  a  slander  known  to  be  false  is 
equally  malicious,  was  correctly  refused. 

5.  Trial  ^=>ld4(14)  —  Instructions  —  Inva- 
sion OF  Province  of  Jury  —  Weight  and 
Sufficiency  of  the  Evidence. 

An  instruction  that,  if  defendant  did  not 
originate  the  slander,  such  should  be  consid- 
ered in  mitigation  of  damages,  being  on  the 
weight  and  sufficiency  of  evidence,  is  an  inva- 
sion of  the  province  of  the  jury. 

6.  Trial  «=»191(5)— Instruction— Invasion 
OF  Province  of  Jury— Assuming  Fact. 

An  instruction  in  an  action  for  slander 
which  plainly  referred  to  the  jury  the  questions 
of  fact  whether  defendant  used  the  words 
charged  in  the  declaration  and  whether  he  used 
them  "in  bad  faith  with  malice"  did  not  assume 
that  defendant  used  such  words  and  was  proper. 


7.  Libel  and  Slander  ^=»124(4)— Actions-^ 
Instructions  —  Construction  of  Defama- 
tory Language. 

To  an  instruction  that,  if  defendant  stated 
that  plaintiff,  a  white  man,  was  a  negro,  such 
words  are  usually  construed  as  insults,  and  tend 
to  violence  and  breach  of  peace,  it  cannot  be  ob- 
jected that  the  words  were  used  in  other  than 
usual  meaning,  where  defendant  admits  use 
with  common  meaning. 

8.  Libel  and  Slander  ^=»89(1)— Pleading — 
Special  Damagii:— Words  Actionable  Per 
Se. 

The  false  statement  by  defendant  that  plain- 
tiff was  a  negro  is  actionable  per  se  under  the 
statute,  and  no  averment  or  proof  of  special 
damage  is  necessary  and  plaintiff  may  recover 
upon  proof  of  general  loss  of  business. 

Ehror  to  Hustings  Court  of  Portsmouth. 

Action  by  Benjamin  E.  Cook  against  Jacob 
Mopsikov.  Judgment  for  plaintiff,  and  de- 
fendant brings  .  error.  Reversed,  and  new 
trial  granted. 

This  is  an  action  by  the  defendant  In 
error  (who  will  be  hereinafter  referred  to 
as  plaintiff)  against  the  plaintiff  in  error 
(who  will  be  hereinafter  referred  to  as  de- 
fendant) for  damages  for  slander.  The  de- 
famatory words  were  alleged  to  have  been 
spoken  on  a  certain  day  named  in  the  decla- 
ration, and  were  to  the  effect  that  the  plain- 
tiff was  a  negro. 

There  was  a  plea  of  the  general  issae  of 
not  guilty  by  the  defendant;  a  trial  by  jury 
upon  the  evidence  and  instructions  which  ap- 
pear in  the  record;  a  verdict  of  $2,000  in 
favor  of  the  plaintiff,  which  the  trial  judge 
refused  to  set  aside;  and  the  judgment  of 
the  trial  court  thereon,  which  is  complained 
of  before  us  by  the  d)ef endant 

The  assignments  of  error  and  the  facts 
so  far  as  necessary  to  be  considered  will  be 
stated  in  the  opinion  of  the  court 

Tazewell  Taylor  and  J.  L.  Broudy,  both  of 
Norfolk,  for  plaintiff  in  error.  Richard  J. 
Davis,  of  Portsmouth,  Wolcott,  Wolcott, 
Lankford  &  Kear  and  John  W.  Reynolds,  all 
of  Norfolk,  for  defendant  in  error. 


SIMS,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Upon  the  trial  of  the  case  the  plaintiff 
was  permitted,  over  the  objection  of  the  de- 
fendant, to  testify  to  the  following  conversa- 
tion between  himself  and  his  dau^ter,  of 
about  nine  years  of  age.  The  plaintiff  tes- 
tified: 

"That  his  litUe  girl  said  to  him,  'Father, 
what  is  this  they  say  about  me ;'  they  say  I  am 
a  nigger;*  that  he  said  to  his  little  girl,  'No, 
darling;  you  are  not,  and  they  will  be  made  to 
prove  it.* " 

The  admissiixi  of  this  testimony  is  the 
basis  of  one  of  the  assignments  of  error. 

Omitting  reference  to  other  objections  to 
the  admissibility  of  this  testimony,  it  Is 
deemed  sufficient  to  say  that  it  nowhere  ap- 
pears in  the  evidence  that  the  defendant 
made  the  statement  to  the  little  girl  that 
she  was  a  negro,  or  that  he  caused  it  to  be 
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made.  The  fact  that  such  a  statement  was 
made  to  the  daus^ter  was  therefore  inad- 
missible in  evidence.  Moreover,  the  father 
did  not^claim  to  know  that  the  statement 
was  in  fact  made  to  his  daughter  by  any- 
one. The  testimony  of  the  father  as  to  sudi 
statement  was  purely  hearsay,  and  hence  al- 
so Inadmissible.  There  was  error,  therefore, 
in  the  admission  of  such  testimony. 

That  it  was  error  prejudicial  to  the  de- 
fendant is  obvious.  The  dramatic  effect  of 
the  recital  before  the  Jury  by  the  father  and 
plaintUf  of  such  a  dialogue  between  himself 
and  his  little  daughter  could  not  have  been 
otherwise  than  to  have  caused  an  enhance- 
ment of  the  damages — a  result  highly  self- 
serving  to  such  plaintiff.  It  was  therefore 
reversible  error. 

[2, 9]  2.  Upon  the  trial  of  the  case  the 
little  daughter  of  the  plaintiff  above  refer- 
red to  was  allowed  to  testify  as  a  witness 
for  the  plaintiff,  over  the  objection  of  the  de- 
fendant, to  the  following  statement: 

••That  •  •  •  Mr.  Mopsikov's  [defendant'al 
little  girl  called  her  a  nigger  doll ;  that  she  came 
home  and  told  her  father  that  Mr.  Mopsikov's 
little  girl  called  her  a  nigger  doll;  that  Mr. 
Mopsikov's  little  girl  calls  her  a  nigger  doll 
whenever  she  sees  her." 

The  admission  of  this  testimony  was  re- 
versible error,  for  the  reasons  above  indi- 
cated, because  it  presented  to  the  Jury  a 
statement  to  the  plaintiff's  daughter  which 
was  not  made  by  the  defendant,  nor  caused  to 
be  made  by  him,  so  far  as  appears  from  the 
record.  There  is  no  evidence  in  the  case 
tending  to  show  that  Mopslkov  caused  such  a 
statement  to  be  made  by  his  child.  The  mere 
relationship  of  father  and  child  did  not  make 
him  legally  responsible  for  the  tort  of  his 
child.  Such  testimony  therefore  merely  pre- 
sented to  the  jury  another  dramatic  dia- 
logue between  the  plaintiff  father  and  his 
little  daughter,  admirably  suited  to  enhance 
the  plaintiff's  recovery  of  damages,  but  in  no 
way  necessitated  by  the  defendant,  so  far 
as  is  disclosed  by  the  evidence  properly  in 
tlie  case. 

[4,  S]  3.  The  refusal  of  the  trial  court  to 

give  the  following  instruction,  asked  for  by 

the  defendant,  Is  the  basis  of  another  as- 

flfignment  of  error,  namely: 

"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  Uie  defendant  did 
not  originate  the  alleged  slander  that  that  should 
be  considered  in  mitigation  of  damages.'* 

The  authorities  on  this  subject  are  con- 
flicting. 17  R.  C.  L.  §  211.  The  weight  of 
autiiority  is  in  favor  of  the  view  that,  if  the 
defendant  did  not  originate  the  slander,  that 
ia  a  circumstance  which  should  be  taken  into 
consideration  by  the  jury  along  with  all  the 
other  evidence  in  the  case,  on  the  question 
of  the  presence  or  absence  of  actual  malice, 
as  distinguished  from  malice  in  law,  in  the 
speaking  of  defamatory  words.  At  the  same 
time  a  defamatory  statement  not  originated 
by  him  who  repeats  it,  but  one  known  by 
the  latter  to  be  false  when  he  repeats  it,  may 


be  as  malicious  as  if  originated  by  the  slan- 
derer. Hence  the  isolated  fact,  if  it  be  a 
fact,  that  the  defendant  did  not  originate  the 
ilander,  may  or  may  not  mitigate  the  dam- 
ages in  a  particular  case.  Again:  This  in- 
struction is  on  the  subject  of  the  weight  of 
«3vidence,  on  which  a  trial  Judge  must,  under 
our  practice,  be  particularly  watchful  and 
gi^rded  in  the  matter  of  giving  instruc- 
tions to  the  jury,  so  as  not  to  invade  the 
rightful  province  of  that  important  compo- 
nent part  of  the  court 

Therefore,  while  the  instruction  may  be 
said  to  embody  a  sound  abstract  proposition 
of  law,  we  are  of  opinion  that  it  was  not 
error  to  refuse  to  give  it  to  the  Jury  in  the 
form  proposed  In  the  instant  case. 

If  there  should  be  another  trial  of  this 
case,  and  there  should  be  evidence  In  be- 
half of  the  defendant  'tending  to  show  that 
the  defendant  did  not  originate  the  alleged 
slander  (as  there  Is  in  the  record  before  us). 
we  think  the  trial  court  should  refuse  to 
give  any  instruction  on  the  subject  under  con- 
sideration unless  the  defendant  introduces 
evidence  tending  to  prove  on  what  informa- 
tion he  based  his  statement,  from  whom  It 
was  received  and  under  what  circumstances, 
as  bearing  on  the  defendant's  bona  fide  be- 
lief of  the  truth  of  his  statement;  that,  if 
such  evidence  should  tend  to  show  such  a 
bona  fide  belief  at  the  time  the  defamatory 
words  were  spoken,  an  instruction  on  the 
subject  under  consideration  should  be  given 
if  asked ;  and  that  the  instructions  in  such 
case  given  by  the  trial  court  on  the  subject 
should  avoid  singling  out  the  circumstance 
of  the  nonoriglnating  of  the  slander  by  the 
defendant ;  it  should  refer  to  that  as  merely 
one  of  the  facts  or  circumstances  to  be  con- 
sidered by  the  Jury  along  with  all  the  other 
facts  or  drcumstances  in  the  case  as  bearing 
on  the  presence  or  absence  of  actual  malice 
in  the  utterance  of  the  slander,  sl^ould  avoid 
the  statement  that  such  evidence  may  be 
considered  by  the  Jury  "in  mitigation  of  dam- 
ages," and  should  otherwise  avoid  infringing 
upon  the  province  of  the  Jury  as  sole  Judges 
of  the  credibility  of  the  witnesses  and  of  the 
weight  and  effect  to  be  given  to  the  evidence 
on  questions  of  fact 

[I,  7]  4.  The  remaining  assignments  of  er- 
fOT  concern  the  giving  by  the  trial  court  of 
instructions  1,  2,  and  3  for  the  plaintiff. 
These  instructions  were  as -follows: 

"No.  1.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  plaintiff 
is  a  white  man,  and  that  the  defendant  used  the 
words  in  the  declaration  mentioned  in  bad  faith 
and  with  malice,  and  that  such  words  from  their 
usual  construction  and  common  acceptation  are 
construed  as  insults  and  tend  to  violence  and 
breach  of  the  peace,  then  the  jury  must  find  for 
the  plaintiff.  And  in  assessing  his  damages  they 
may  not  only  give  him  damages  for  the  insult, 
and  damages  to  compensate  for  any  injury  done 
to  him  or  his  business  as  shown  by  the  evi- 
dence, but  damages  also  to  punish  the  defendant 
for  his  act  and  to  deter  others,  but  said  dam- 
ages shall  not  exceed  $10,000,  the  amount  named 
in  the  declaration  in  this  action. 
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••No.  2.  The  court  instructa  the  jury  that,  If 
from  the  evidence  they  believe  that  the  words 
contained  in  the  declaration  were  used  by  the 
defendant,  and  were  untrue,  and  if  they  further 
believe  from  the  evidence  that  the  defendant  has 
reiterated  the  said  words,  then  this  is  a  circum- 
stance tending  to  show  malice  on  the  part  of  the 
defendant. 

*'No.  3.  The  court  instructs  the  jury  that  they 
must  find  for  the  plaintiff  if  the  defendant  used, 
with  bad  faith  and  malice,  the  words  in  the  dec- 
laration contained,  even  though  the  defendant 
may  have  heard  the  plaintiff  was  a  negro,  and 
such  statement  was  untrue." 

There  are  three  objections  urged  by  de- 
fendant against  Instruction  No.  1,  which  are 
stated  in  their  order  below: 

(a)  That  the  instruction  was  erroneous  be- 
cause it  referred  the  jury  to  the  declaration 
"to  determine  what  words  were  used  by  the 
defendant,  and  it  further  assumes  that  the 
defendant  used  the  words  in  the  declaration 
mentioned,  because  it  provides,  if  the  jury 
believes  that  he  did  so  use  them  in  bad  faith 
and  with  malice,  they  must  find  for  the 
plaintiff." 

It  is  deemed  sufficient  on  this  point  to  say 
that  we  think  the  instruction  plainly  refer- 
red the  questions  of  fact  to  the  jury,  both 
whether  the  defendant  used  the  words  in  the 
declaration  mentioned,  and  whether  be  used 
them  "in  bad  faith  'and  with  malice,"  and  did 
not  assume  that  the  defendant  used  such 
words. 

(b)  That  the  instruction  was  erroneous  be- 
cause it  contained  the  peremptory  command 
that.  If  the  jury  believed  that  the  alleged 
words  were  used,  and  "that  such  words  from 
their  usual  construction  and  common  accept- 
ance are  construed  as  insults  and  tend  to 
violence  and  breach  of  the  peace,  then  the 
Jury  must  find  for  the  plaintiff" ;  the  point 
being  that  the  words  may  not  have  been  so 
intended  in  meaning  by  the  defendant  or  so 
understood  by  the  plaintiff  and  all  others 
who  may  have  heard  them.  And  the  case  of 
Mlchaelson  v.  Turk  (W.  Va.)  90  S.  E.  395, 
holding  that  the  giving  of  practically  the 
same  instruction  as  that  we  have  under  con- 
sideration in  a  slander  case,  under  the  same 
statute  as  our  Virginia  statute  on  the  sub- 
ject, was  error,  is  urged  upon  our  considera- 
tion. In  that  case,  however,  there  was  de- 
fense made  that  the  alleged  defamatory 
words  were  not  spoken  with  a  meaning  in 
accordance  with  their  usual  construction  or 
common  acceptance,  but  in  a  joke  and  in 
such  a  manner  as  to  be  so  understood  by  the 
plaintiff  and  all  who  may  have  heard  them 
spoken.  In  such  a  case  the  words  used 
would  not  constitute  slander  at  common  law 
or  under  the  statute.  1  Barton's  Law  Pr.  p. 
194.  Such,  however,  is  not  the  case  before 
us.  In  the  instant  case  there  was  no  such 
defense  nor  any  defense  that  the  words  were 
not  used  in  accordance  with  their  usual  con- 
struction and  common  acceptation.  Indeed, 
the  defendant  expressly  admitted  so  using 
chem.     Hence  there  is  no  merit  in  the  ob~ 


Jectlon  under  consideration  to  the  Instruc- 
tion given  in  the  instant  case. 

[8]  (c)  That  the  instruction  Is  erroneous 
because  it  permits  the  jury  to  compensate 
the  plaintiff  for  an  injury  done  to  him  in  his 
business,  upon  mere  proof  of  general  loss  in 
such  business,  without  any  special,  specific 
damage  being  shown  by  the  evidence. 

The  words  alleged  in  the  declaration  were 
proved  to  have  been  si)0ken  as  alleged. 
They  were  actionable  per  se  under  the  stat- 
ute in  Virginia  on  the  subject  Spencer  v. 
Looney,  116  Va.  767,  82  S.  B.  745.  In  such 
case  no  avelrment  or  proof  of  special  damage 
is  necessary.  1  Barton's  Law  Pr.  p.  193.  The 
declaration  alleged  that*  the  words  affected 
the  plaintiff's  business.  If  so,  they  were  ac- 
tionable per  se  at  common  law  also,  and  a 
general  allegation  and  general  proof  of  dam- 
ages to  the  plaintiff's  business  was  sufficient 
to  sustain  a  finding  by  the  jury  of  such  dam- 
ages without  averment  or  proof  of  special 
damage  to  such  business.  Id.  pp.  190-192;  17 
R.  O.  L.  I  198.  Hence  we  find  no  merit  in 
this  objection  to  instruction  No.  1. 

The  objections  by  defendant  to  instruc- 
tions Nos.  2  and  3  are  only  that  they  are 
both  amenable  to  the  first  ground  of  ob- 
jection, (a)  above  noted,  to  instruction  No. 
1,  and  that  instruction  No.  3  is  amenable  to 
the  additional  crlticistai  which  is  the  second 
ground  of  objection  to  instruction  No.  1,  (b) 
above  noted,  with  respect  to  the  use  of  the 
word  "must"  therein.  What  is  said  above 
disposes  of  such  objections. 

Therefore  we  are  of  opinion  that  there 
was  no  error  in  the  giving  of  the  instrue- 
tions  Nos.  1,  2,  and  3  at  the  request  of  the 
plaintiff. 

For  the  errors  noted  above,  however,  and 
for  the  reasons  there  given,  we  are  of  opln* 
ion  to  set  aside  and  annul  the  judgment 
complained  of  and  to  grant  a  new  trial  to 
the  c|efendant,  to  be  had  not  in  conflict  witli 
the  views  expressed  in  this  opinion* 

Reversed* 


032  Va.  0M) 

WALKER  V.  PENICK'S  EX'R, 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21.  1918.) 

1.  iNstJRANCE  €=>5S5(1)  —  Life  Instjbance  — 
Interest  of  Beneficiary. 
A  life  insurance  policy  issued  on  the  In- 
payment plan  provided  that  the  insured  might 
change  the  beneficiary  with  the  approval  of  the 
company's  oflScers ;  that  after  the  policy  had  been 
in  force  for  three  years  cash  loans  could  be 
made  thereon  to  a  certain  amount;  that  from 
any  sum  payable  under  the  policy  the  unpaid 
premiums  and  indebtedness  of  the  insured  were 
to  be  deducted.  The  insured  paid  the  first  sev- 
en premiums  in  advance,  and  then  borrowed  on 
the  policy  a  siim  sufficient  to  pay  the  three  last 
premiums,  giving  his  note  therefor ;  the  note  as 
well  as  the  policy  providing  that  it  should  be  » 
first  lien  on  the  policy.  On  the  death  of  the  in- 
sured, the  insurer  paid  the  face  of  the  policy » 
less  the  indebtedness  on  the  note.  Held^  that, 
the  beneficiary's  interest  being  a  mere  expeet- 
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ancy  before  the  death  of  the  insured,  she  had 
no  right  to  the  groea  face  of  the  policy,  but 
only  to  the  net  amount  after  the  indebtedness 
was  paid. 

2.  INSUBA.NCB  ^=»587  —  Change  of  Benefi- 
ciary. 
Where  an  insurance  policy  gives  the  insur- 
ed the  arbitrary  right  to  change  the  beneficiary 
at  will,  the  act  of  insured  in  obtaining  a  loan  on 
the  policy  to  enable  him  to  pay  the  premiums, 
thus  reducing  the  amount  payable  to  the  benefi- 
ciary, is  in  effect  the  exercise  of  the  right  to 
change  the  beneficiary  to  the  extent  of  the  loan. 

Error  to  Circuit  Court,  Halifax  County. 

Action  by  Mary  C.  Penlck  Walker  against 
Penick's  Executor.  Judgment  for  defendant, 
and  plaintiff  brings  err<»r.    AfiSrmed. 

Easley  &  Bouldln,  of  Houston,  and  Mc- 
Guire,  Rlely,  Brjan  &  Eggleston,  of  Rich- 
mond, for  plaintiff  In  error.  John  Martin, 
of  Houston,  for  defendant  in  error. 

BURKS,  J.  On  June  7,  1900,  Bishop  Clif- 
ton C.  Penlck  Insured  his  life  in  the  Fidelity 
Mutual  Life  Insurance  Company  of  Philadel- 
phia for  the  sum  of  110,000,  and  his  daughter, 
the  plaintiff  in  error,  was  named  as  the  benefi- 
ciary In  the  policy.  The  policy  was  issued 
on  the  ten-paypient  life  plan,  which  required 
ten  annual  payments  or  premiums  of  $954.40 
each  to  be  paid  in  advance  on  June  1st  of 
each  year.  The  policy,  among  other  provi- 
sions, contained  the  following,  which  are  per- 
tinent to  the  questions  at  issue: 

(1)  "The  insured,  with  the  written  approval 
of  the  president,  or  vice  president,  may,  upon 
the  surrender  of  this  policy,  change  the  benefi- 
ciary;*' (2)  "after  this  policy  shall  have  been 
in  force  three  full  years,  the  company,  within 
sixty  days  after  written  application,  will  grant, 
in  conformity  with  the  rules  then  in  force,  a 
cash  loan,  with  interest  in  advance  at  a  rate 
not  exceeding  six  per  cent,  per  annum  upon 
payment  of  the  premium  for  the  ensuing  year, 
of  ten  times  the  amount  stated  in  the  table 
below  between  the  parallel  red  lines;  provided 
always,  that  the  total  sum  loaned  shall  not  ex- 
ceed the  reserve  at  the  end  of  the  year  to  which 
the  premiums  are  fully  paid;"  ai^d  (3)  "from  any 
sum  payable  hereunder  there  shall  be  deducted 
the  unpaid  portion  of  the  year's  premium,  if 
any,  and  the  indebtedness  of  the  insured  or  ben- 
eficiary to  the  company  on  account  of  this  con- 
tract or  otherwise." 

The  Insured  paid  the  premiums  in  advance 
for  the  first  seven  years  the  policy  ran  out 
of  his  individual  funds.  For  each  of  the 
eighth,  ninth  and  tenth  years,  he  borrowed 
from  the  company  the  anoount  of  money  nec- 
essary to  pay  the  premium  for  the  ensuing 
year  and  the  interest  In  advance  for  one  year 
on  his  Indebtedness  for  such  loana  The  last 
loan  was  made  May  29,  1909,  and  at  that 
time  the  Insured  executed  to  the  company  a 
note  in  which  all  loans  from  the  company 
are  consolidated.  This  note,  which  is  also 
signed  by  the  plaintiff  iH  error,  was  as  fol- 
lows: 

"$3,175.80.  May  29. 1909. 

'*!  have  this  day  received  from  the  Fidelity 
Mutual  Life  Insurance  Company  the  sum  of 
thirty-one  hundred  and  seventy-five  and  30/100 
dollars,  as  a  loan  on  policy  No.  107146,  for  $10,- 
000  issued  June  7. 19iOO.  by  said  company  on  the 


life  of  Charles  0.  Penlck,  and  In  consideration 
of  which  I  hereby  promise  to  pay  to  the  Fidelity 
Mutual  life  Insurance  Company,  at  its  head 
office  in  the  city  of  Philadelphia,  Pa.,  the  said 
sum  of  thirty-one  hundred  and  seventy-five  and 
30/100  dollars,  with  interest  thereon  from  June 
1,  1909,  until  paid,  at  the  rate  of  five  per  cent, 
per  annum,  to  be  paid  annually  in  advance  on 
the  anniversary  of  said  policy.  With  this  note 
is  delivered  to  the  company  said  policy  No. 
107146,  and  hereby  agreed  that  this  note  shall 
be  a  first  lien  against  same. 

"It  is  further  agreed  that  if  interest  on  this 
note  or  any  premium  on  said  policy  be  not 
paid  when  due,  said  policy  shall  be  ipso  facto 
null  and  void,  and  all  liability  of  the  said  com- 
pany by  reason  of  same  shall  thereupon  cease 
and  determine.  Said  company  is  thereupon  au- 
thorized, without  notice  to  toe  undersigned  to 
ascertain  the  cash  value  of  said  policy,  accord- 
ing to  its  rules  for  the  purchase  of  policies,  and 
apply  the  same,  first  to  the  payment  of  this 
note  and  any  interest  or  costs  that  may  be  due 
hereon;  second  to  the  payment  of  any  unpaid 
premium  note  or  other  obligation;  third  to  the 
payment  of  any  other  indebtedness  of  the  maker 
or  makers  hereof  to  said  company.  The  residue 
of  said  cash  value,  if  any,  shall  then  be  applied 
by  said  company  (at  its  option)  to  the  purchase 
of  nonparticipating  paid-up  or  extended  insur- 
ance (payable  as  the  said  policy  is  payable)  fgr 
such  sum  or  for  such  period  of  time  as  the  said 
residue  will  purchase  at  the  then  age  of  the  in- 
sured, or  said  company  may,  at  its  option,  pay 
said  residue  to  the  member  in  cash,  which  shall 
be  in  lieu  of  all  other  benefits. 

"It  is  further  expressly  agreed  that  if  the  said 
polic^T  be  surrendered  all  the  values  mentioned 
therein  shall  be  reduced  or  diminished  in  the 
ratio  that  the  amount  of  this  note  and  other  all 
other  loans  or  indebtedness  on  said  policy  bears 
to  the  total  cash  value  thereof,  any  law  or  stat- 
ute to  the  contrary  notwithstanding. 

*'C.  C.  Penick    [L.  S.]    Insured. 

**Mary  Clifton  Penick    [L.  S.l    Beneficiary. 

''Signed,  sealed,  and  delivered  In  presence  of 


us: 


"C.  M.  Young, 
"Mary  H.  Penick." 


The  whole  amount  borrowed  was  used  by 
th^  Insured  In  the  payment  of  premiums  due 
on  the  policy,  and  interest  on  the  loans. 
The  interest  on  this  loan  was  regularly  paid 
by  the  insured,  in  advance,  up  to  the  time 
of  his  death,  which  occurred  on  April  18, 
1914.  The  policy  became  paid  up-  on  pay- 
ment of  the  premium  on  June  1,  1909.  No 
change  was  made  directly  in  the  beneficiary 
named  In  the  policy.  The  estate  of  the  in- 
sured was  more  than  sufiScient  to  discharge 
all  of  his  obligations,  including,  bequests 
made  in  his  will. 

After  the  death  of  Bishop  Penick,  the 
amount  of  the  policy,  less  the  amount  of 
the  note  given  for  loans  on  the  policy,  to 
wit,  the  sum  of  $7,310.85,  was  paid  to  the 
plaintiff  in  error,  and  she  brought  this  ac- 
tion of  assumpsit  against  the  executor  of 
Uie  Insured  co  recover  tiie  amouut  ui  sa.J 
note,  to  wit,  $3,175.30,  as  a  debt  against  his 
estate  which  had  been  paid  out  of  her  prop- 
erty. The  facts  were  agreed,  and  the  case 
submitted  to  the  judge  of  the  trial  court, 
without  the  intervention  of  a  Jury,  and  he 
rendered  judgment  for  the  defendant.  To 
that  Judgment  this  writ  of  ftrror  was 
awarded. 
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[1]  The  question  presented  for  decision  in 
this  case  is  stated  by  counsel  for  the  plain- 
tiff in  error  as  follows: 


11*^ 


'Whether  the  beneficiary  in  a  life  insurance 
policy  is  entitled  to  recover  from  the  estate  of 
the  insured,  which  is  solvent  and  more  than 
sufficient  to  discharge  all  obligations  of  the  es- 
tate, including  bequests  made  in  insnred's  will, 
the  amount  of  a  loan  obtained  by  the  insured 
from  the  insurer  on  the  policy  as  collateral  se- 
curity and  under  the  provisions  contained  there- 
in, which  amount  was  used  by  the  insured  in  the 
payment  of  premiums  due  on  the  policy  and  in- 
terest on  the  loan,  and  which  was  deducted  by 
the  insurance  company  in  a  settlement  under  the 
policy  with  the  beneficiary." 

It  is  said  that  the  precise  question  here  in- 
volved  has  not  been  passed  upon  in  this,  or 
any  other,  jurisdiction.  We  are  free,  there- 
fore, to  answer  it  on  principle  as  seems  to 
be  fair  and  just. 

[2  J  In  some  jurisdictions  it  is  held  that, 
where  the  insured  has  the  arbitrary  right  to 
change  the  beneficiary  at  will,  the  beneficiary 
has  no  estate  of  any  kind  in  the  policy  dur- 
ing the  life  of  the  insured,  but  a  mere  ex- 
pectancy, quite  similar  to  that  of  a  legatee 
during  the  life  of  the  testator;  but,  if  no 
such  change  Is  made,  then  upon  the  death  of 
the  insured  the  right  of  the  beneficiary  be- 
comes fixed  and  vested.  Freund  v.  Freund, 
218  111.  1S9,  75  N.  B.  925,  109  Am.  St.  Rep. 
283;  Vance  on  Insurance,  p.  399,  and  cases 
cited.  In  other  jurisdictions  it  is  held  that 
the  beneficiary  has  a  vested  interest  in  the 
policy,  liable  to  be  defeated  by  a  change  of 
the  beneficiary.  Hopkins  v.  Hopkiijs*  Adm'r, 
92  Ky.  327,  17  S.  W.  864 ;  Indiana  Nat.  Life 
V.  McGinnis  (Ind.  App.)  99  N.  E.  756 ;  Tyler 
V.  Treasurer,  226  Mass.  306,  115  N.  B.  300,  L. 
R.  A.  1917D,  633 ;  Holder  v.  Prudential,  77  S. 
0.  299,  57  S.  E.  853.  Which  of  these  views  is 
correct  It  is  unnecessary  for  us  to  decide. 
The  question  for  our  consideration  Is:  What 
amount,  under  the  facts  of  this  case,  is  the 
beneficiary  named  in  the  policy  entitled  to 
receive?  Is  It  the  gross  value  of  the  policy, 
or  its  value  after  deducting  the  loan  note? 

The  theory  of  the  plaintifTs  case  Is  that 
the  loan  note  evidenced  a  debt  owing  by  the 
insured  for  which  she  was  not  bound  at  all, 
or,  if  bound,  then  only  as  surety  or  quasi 
surety;  that  the  gross  value  of  the  policy 
was  her  property,  by  reason  of  the  fact  that 
she  was  the  beneficiary  named  in  the  policy, 
and  that  this  property  of  hers  has  been  tak- 
en to  pay  the  debt  of  the  assured;  and  that 
by  analogy,  at  least,  to  the  exoneration  of  a 
specific  legacy,  or  the  subrogation  of  a  sure- 
ty, she  is  entitled  to  recover  from  the  exec- 
utor of  the  insured  the  amount  of  the  loan 
note  which  was  deducted  from  the  policy  on 
the  settlement  made  with  her. 

The  policy  of  insurance  was  a  contract  be- 
tween the  insured  and  the  insurer  which 
they  could  alter  or  amend  at  pleasure,  with- 
out consulting  any  one;  and,  while  it  is  true 
that  the  policy  declares  how  the  beneficiary 
may  be  changed,  it  was  entirely  competent 
for  the  parties  to  waive  that  method  and  sub« 


stitute  any  other  that  was  mutually  agree- 
able to  them,  and,  if  they  chose  by  word  or 
act  to  permit  the  insured  to  substitute  him- 
self, in  whole  or  in  part,  as  the  beneficiary 
under  the  policy,  no  complaint  thereof  could 
be  made  by  the  beneficiary  named  in  the  pol- 
icy. The  transaction,  in  the  instant  case, 
amounted  to  a  designation  by  the  insured, 
with  the  consent  of  the  company,  of  himself 
or  of  his  estate,  as  the  beneficiary  of  the  pol- 
icy to  the  extent  of  the  loan. 

Furthermore,  where  creditors  will  not 
be  prejudiced  thereby,  every-  man  has  the 
right,  by  act  inter  vivos  or  by  will,  to  ap- 
propriate his  property  to  the  payment  of  his 
debts  in  any  order  he  may  see  fit  While,  or- 
dinarily, personal  estate  is  the  primary  fund 
for  the  payment  of  the  debts  of  a  decedent, 
he  may  change  that  order,  if  he  pleases,  and 
the  law  will  generally  recognize  and  enforce 
it.  In  the  instant  case,  the  policy  and  the 
loan  were  not  wholly  separate  and  distinct 
transactions,  for  when  the  policy  was  issued 
it  provided  for  the  loan,  and  a  limit  upon 
the  amount  thereof,  and  the  insured,  with 
the  consent  of  the  insurer,  provided  the  or- 
der in  which  his  estate  should  be  apprc^riat- 
ed  to  the  payment  of  such  loan.  The  policy 
declares  that  from  any  amount  payable  there- 
under, there  shall  be  deducted  the  indebted- 
ness of  the  assured  to  the  company.  This 
was  not  a  mere  privilege  reserved  by  the 
company  for  its  own  protection.  It  was  a 
stipulation  between  the  two  parties  to  the 
contract  in  which  each  was  interested,  and 
which  they  might  waive,  if  they  so  elected, 
but  from  which  neither  could  recede  without 
the  consent  of  the  other.  Nor  did  it  merely 
create  a  lien  on  the  policy.  The  note  itself 
stipulated  that  it  *'shall  be  a  first  lien"  on 
the  policy,  but  the  provision  of  the  policy 
went  further  and  reqqired  the  company  to 
deduct  the  note  "from  any  sum  payable  here- 
under." The  loan  was  a  compulsory  loan 
to  the  assured  under  the  terms  of  his  cofi- 
tract,  and  from  the  time  It  was  made  he 
knew  that  there  was,  under  the  terms  of  his 
contract,  practically  no  personal  responsibil- 
ity upon  him,  for,  if  the  company  contlnned 
solvent,  upon  his  death,  the  company  was 
obliged  to  deduct  the  loan  from  the  policy. 
It  is  not  probable  that  he  ever  conceived  the 
idea  that  he  was  creating  a  debt  to  be  paid 
otherwise  than  out  of  the  proceeds  of  the 
policy. 

It  has  been  very  earnestly  argued  before 
us  that  the  company,  in  making  this  loan, 
was  not  in  any  different  position  from  any 
other  lender  of  money  on  collateral  security,, 
and  Stratton  v.  New  York  Life  Ins.  Ca,  115 
Va.  257,  78  S.  E.  636,  Is  cited  in  support  of 
the  position.  Aside  from  the  fact  that  the 
facts  of  that  case  are  essentially  imlike  those 
in  the  instant  case,  and  the  questions  in- 
volved wholly  different,  the  utmost  that  can 
be  claimed  for  the  meaning  of  the  language 
used  in  that  case  is  that  an  insurance  com- 
pany, in  making  a  loan  on  its  policy,  does 


Va.) 


DEAN  V.  DEAN" 


431 


not  occupy  any  different  position  from  any 
other  lender  of  money  upon  like  security  and 
a  similar  contract.  The  loan  in  the  instant 
case  was  compulsory.  The  Insurance  com- 
pany was  compelled  to  make  it  under  the 
terms  of  its  contract.  It  could  not  decline. 
In  the  language  of  the  facts  agreed,  "all 
of  these  loans  were  granted  by  the  company 
because  of  the  obligation  imposed  upon  it  to 
do  so  by  the  policy."  Not  only  so,  but  the 
loan  was  a  continuing  loan.  Within  the  lim- 
its prescribed  by  the  policy  (and  the  loan 
here  was  within  those  limits)  the  assure^ 
had  the  right  to  demand  the  loan  during  the 
life  of  the  policy.  The  company  recognized 
this  right  and  made  the  loan.  Having  made 
the  loan,  it  could  not  call  it  in,  as  long  as  the 
interest  and  premiums  were  kept  paid  up,  be- 
cause the  policy  gave  the  right  to  demand 
the  loan.  Not  only  was  the  loan  compulsory 
and  continuing,  but  the  security  pledged  was 
the  company's  own  obligation  and  the  method 
of  payment  pointed  out.  It  may  be  truly 
said,  therefore,  that  the  insurance  company 
was  not  in  any  different  position  from  any 
other  lender  of  money  under  like  conditions 

The  policy  provides  for  the  payment  of 
$10,00(r  to  the  beneficiary,  upon  pro5^r  proof 
of  the  death  of  the  insured,  but  this  promise 
is  made  expressly  "subject  to  all  the  reguire- 
ments,  privileges  and  provisions  stated"  in 
the  policy,  one  of  which  provisions  is  that  if 
any  loan  shall  be  made  to  the  insured,  the 
amount  thereof  "shall  be  deducted**  from 
"any  smn  payable  hereunder.''  The  desig- 
nation of  the  plaintiff  as  beneficiary  in  the 
policy  gave  her  the  right,  if  there  was  no 
change  in  the  beneficiary,  to  whatever  was 
payable  on  the  policy,  according  to  its  terms, 
and  nothing  more.  Her  right  to  .recover  on 
this  policy  accrued  at  the  death  of  the  in- 
sured, and  she  was  then  entitled  to  the 
policy,  or  its  proceeds.  Her  designation  as 
beneficiary  constituted  a  gift  from  the  in- 
sured, and  was  never  intended  to,  and  did 
not,  create  any  liability  upon  'the  donor, 
or  his  estate.  This  gift  became  effectual  on 
the  death  of  the  donor,  and  consisted  of 
whatever  sum  was  demandable  of  the  com- 
pany at  that  time.  Under  the  terms  of  the 
policy,  the  company  itself  could  not  have 
enforced  the  payment  of  this  note,  after  the 
death  of  the  insured,  out  of  any  other  fund 
than  that  pointed  out  by  the  policy  as  the 
primary  fund  for  the  payment  thereof.  At 
the  death  of  the  insured,  the  net  sum  due 
on  the  policy  was  the  extent  of  the  liability 
of  the  company  by  reason  of  the  policy,  and, 
under  its  terms,  providing  for  the  deduction 
of  the  note,  that  sum  was  all  the  beneficiary 
was  entitled  to  receive.  As  she  has  received 
that  sum,  no  part  of  her  estate  was  ever 
applied  to  the  payment  of  the  note. 

Cpon  the  whole  case,  we  are  of  opinion 
that  the  insured  created  the  proceeds  of  the 
I)ollcy  on  his  life  the  primary  fund  for  the 
payment  of  the  loan  note  secured  by  the  pol- 


icy; that  to  this  extent  he,  with  the  assent 
of  the  insurance  company,  designated  himself 
as  the  beneficiary  under  said  policy;  that  the 
designation  of  the  plaintiff  as  beneficiary  in 
the  policy  only  became  effective  at  the  deafti 
of  the  insured;  that  such  designation,  becom- 
ing thus  effective,  constituted  a  gift  to  the 
beneficiary  of  only  the  net  amount  recover- 
able on  the  policy  at  the  death  of  the  insur- 
ed; and  that  there  is  not  now  any  liability 
upon  his  estate  for  the  amount  of  said  loan 
note.  Under  this  view  of  the  case,  no  ques- 
tion of  exoneration  or  subrogation  can  arise. 

We  have  not  deemed  it  necessary  to  make 
any  reference  to  the  will  of  Bishop  Penick 
though  he  refers  to  his  insurance  policies  in 
his  will,  as  we  are  informed  that  the  con- 
struction thereof  is  involved  in  litigation 
now  pending  in  the  circuit  court,  and  there 
is  ample  In  the  record  to  enable  us  to  arrive 
at  a  correct  conclusion,  without  making  such 
reference. 

Affirmed. 


(122  Va.  613) 


DEAN  V.  DEAN. 


(Supreme  Court  of  Appeals  of  Virginia. 
March  21,  1918.) 

1.  Pleading  ^=>271— Amendment— Affida- 
vit—Statutes. 

Under  Acts  1914,  c.  S31,  providing  that  the 
court  at  any  time  on  just  terms  may  permit 
any  pleading  or  proceeding  to  be  amended,  or 
material  supplemental  matter  to  be  set  forth, 
and  at  any  stage  of  the  proceeding  must  disre- 
gard any  error  or  defect  not  affecting  substan- 
tial rights,  in  assumpsit  between  partners, 
where  defendant  failed  to  file  with  his  plea  of 
nonassumpsit  the  proper  affidavit,  under  Code 
19(H,  S  3282,  denying  the  partnership,  the  court 
properly  permitted  him  to  amend  on  the  same 
day  the  plea  was  filed  by  preparing  an^.  filing 
such  affidavit. 

2.  Continuance     ^=»30  —  Amendment    of 

PLEADIN'oa— SUBPRISE. 

If  plaintiff  had  been  taken  by  surprise  by 
the  court's  allowing  defendant  to  amend  his 
pleadings,  the  court  should  have  continued  the 
case  on  liis  motion. 

3.  Appeal  and  Ereoe  <®=>883  —  Amendment 
OF  Pleadings— Failure  to  Ask  Continu- 
ance. 

Where  plaintiff  went  on  with  the  trial,  not 
asking  for  continuance,  but  contented  himself 
with  a  mere  exception  to  the  court's  action  in 
allowing?  defendant  to  amend  by  filing  a  neces- 
sary affidavit,  and  took  his  chances  before  the 
jury  on  the  evidence  submitted,  under  the^  cir- 
cumstances, none  of  the  evidence  being  certified, 
so  that  the  Supreme  Court  of  Appeals  is  with- 
out facts  showing  plaintifiTs  rights  have  been 
injuriously  affected,  judgment  for  defendant  on 
the  verdict  should  be  affirmed. 

Error  to  Circuit  Court  of  City  of  Alexan- 
dria. 

Action  by  Edward  S.  Dean  against  Charles 
A,  Dean.  To  review  judgment  for  defend- 
ant, plaintiff  brings  error.     Affirmed. 

Daniel  T.  Wright  and  T.  Morris  Wampler, 
both  of  Washington,  D.  C,  for  plaintiff  in 
error.  Gardner  L.  Boothe,  of  Alexandria, 
for   defendant   in   error. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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PRENTIS,  J.  The  plalnUff,  Edward  S. 
Dean,  Instituted  his  action  of  assumpsit 
against  the  defendant,  Charles  A.  Dean,  as 
a  member  of  a  partnership  alleged  to  con- 
sist of  the  said  defendant  and  one  Augustus 
Dean.  On  September  16,  1916,  when  the 
case  matured,  the  defendant  pleaded  non 
assumpsit,  and  upon  that  plea  the  plaintiff 
at  once  took  issue,  the  jury  was  immediate- 
ly sworn,  and  the  trial  proceeded. 

Neither  the  evidence  nor  the  facts  are 
certified,  and  there  was  but  a  single  excep- 
tion talcen.  That  exception  grows  out  of 
the  fact  that  the  defendant  failed  to  file 
with  his  plea  the  proper  affidavit  under  sec- 
tion 3280,  denying  the  partnership. 

The  record  shows  that  after  all  of  the 
evidence  had  been  introduced  on  behalf  of 
the  plaintiff,  the  greater  part  of  said  evi- 
dence being  for  the  purpose  of  sustaining 
the  contention  of  the  plaintiff  that  a  part- 
nership existed,  as  alleged  in  the  declara- 
tion, between  the  defendant,  Charles  Dean, 
and  Augustus  Dean,  and  the  plaintiff  had 
announced  his  case  closed,  and  after  the  de- 
fendant had  introduced  all  of  the  evidence 
In  his  behalf  to  deny  the  existence  of  that 
partnership,  as  alleged,  and  had  announced 
his  case  closed,  but  while  both  the  plaintiff 
and  the  defendant,  who  were  the  only  wit- 
nesses in  the  case,  were  still  In  the  court* 
room,  counsel  for  plaintiff  called  the  atten- 
tion of  the  court  to  section  3280  of  the 
Oode  requiring  such  affidavit,  and  there- 
upon, on  the  motion  of  counsel  for  the 
defendant  and  over  the  objection  and  ex- 
ception of  the  plaintiff,  the  court  permitted 
the  counsel  for  the  defendant  to  prepare  and 
file  such  an  affidavit 

[1]  It  is  perfectly  settled  that  a  very 
large  discretion  is  vested  in  the  trial  courts 
as  to  the  time  of  filing  and  perfecting  plead- 
ings, and  that  this  court  will  not  greverse  a 
case  unless  the  action  is  clearly  erroneous 
and  harmful.  In  this  case  it  was  proper 
for  the  court  to  permit  the  amendment,  and 
in  this  connection  it  is  observed  that  the 
affidavit  was  filed  on  the  same  day  the  plea 
was  filed. 

In  the  case  of  Whitley  t.  Booker  Brick 
Co.,  113  Va.  434,  74  S.  B.  160,  this  court 
decided  that  it  is  within  the  discretion  of 
the  trial  court  at  any  time  before  verdict 
rendered  to  allow  amendments  of  the  plead- 
ings which  will  operate  in  favor  of  justice, 
and  that  the  rights  of  the  opposite  party 
can  always  be  protected  by  a  postponement 
of  the  case,  or  a  continuance,  as  circum- 
stances may  require.  Since  that  case  was 
decided  this  salutary  rule  has  been  embod- 
ied in  the  act,  entitled  "An  act  to  simplify 
and  expedite,  the  administration  of  justice 
in  this  state  by  the  elimination  of  useless 
technicalities  and  vexatious  delays  and  per- 
mitting amendments  under  certain  condi- 
tions in  causes  hereafter  instituted,*'  which 
is  as  follows: 


"Be  it  enacted  by  the  general  assembly  of  Vir- 
ginia, that  in  any  suit  or  action  hereafter  in- 
stituted, the  court  may  at  any  time,  in  further- 
ance of  justice,  upon  such  terms  as  may  be 
just,  permit  any  proceeding  or  pleading  to  be 
amended,  or  material  supplemental  matter  to  be 
set  forth  in  an  amended  or  supplemental  plead- 
ing. The  court,  at  every  stage  of  the  proceed- 
ing, must  disregard  any  error  or  defect  in  the 
proceeding  which  does  not  affect  the  substantial 
rights  of  the  parties.'*     Acts  1914,  p.  641. 

[2,  S]  If  the  plaintiff  had  indicated  to  the 
court  that  he  had  been  put  in  a  disadvan- 
tageous position,  or  taken  by  surprise^  and 
had  asked  the  court  for  a  continuance,  the 
court  would)  doubtless  have  continued  the 
case  on  his  motion.  Certainly  this  should 
have  been  done,  if  it  appeared  that  he  had 
been  taken  by  surprise.  Instead  of  doing 
this,  however,  he  went  on  with  the  trial, 
contenting  himself  with  a  mere  exception 
to  the  action  of  the  court  in  allowing  the 
affidavit  to  be  filed,  and  took  bis  chances 
before  the  jury  upon  the  evidence  submit- 
ted. Under  these  circumstances,  arid  be- 
cause none  of  the  evidence  is  certified,  so 
that  this  court  has  no  facts  showing  that 
his  rights  have  been  injuriously  affected,  it 
is  dear  that  the  judgment  In  favor  of  the 
defendant  upon  the  verdict  should  be  af« 
firmed. 

Affirmed. 

(122  Va.  S2D 
FRIEDLIN  V.  OROCKIN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
March  21,  19ia) 

1.  Pleading    <S=:»399  —  YABXAncB  ^^  Settino 
Aside  Vebdict. 

Where,  before  taking  possession  under  lease* 
lessee  corporaticm  was  aissolved,  and  the  lessor 
was  notified  that  premises  would  not  be  occupied 
.under  lease,  the  lessor  could  not  recover  in  a 
suit  against  stockholders  jointly  on  promise  to 
be  responsible  for  the  rent  until  another  tenant 
was  procured,  where  the  evidence  showed  no 
joint  promise,  and,  the  jurj;  having,  in  disregard 
of  instructions,  found  a  joint  verdict  against 
defendants,  the  court  properly  set  it  aside. 

2.  Frauds,  Statxjtb  ot  ^=>23(l)~PBoiasB  to 
Answeb  fob  Debt  of  Anotheb. 

Verbal  promise  of  stockholders  to  be  Te> 
sponsible  for  rent  on  premises  leased  by  cor- 
poration until  another  tenant  was  procured  was 
collateral,  and  the  lessor,  who  did  not  release 
corporation  or  waive  any  of  her  rights,  could  not 
recover  on  such  promise,  in  view  of  Code  1904, 
§  2840,  requiring  promises  to  answer  for  the 
debt  of  another  to  oe  in  writing,  signed  by  tlie 
party  to  be  charged  or  his  agent. 

Sims,  J.,  dissenting. 

Error  to  Hustings  Court,  City  of  Ports- 
mouth. 

Action  by  one  Friedlin  against  Nathan 
Crockin  and  others.  Verdict  and  judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

S.  Burnell  Bragg  and  Pender  &  Way,  all  of 
Norfolk,  for  plaintiff  in  error.  John  W.  Hap- 
per  and  Firank  L.  Crocker,  both  of  Ports- 
mouth, for  defendants  in  error. 


tf^=»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Dleests  and  Indexes 
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PRENTIS,  J.  Thla  eonttoversy  arises  out 
of  these  circumstaucea:  The  plaintiff  in  er- 
ror, through  her  agents  Charles  R.  Weltoa» 
leased  certain  property  in  the  city  of  Ports- 
mouth to  Nathan  Crockin,  Incorporated, 
from  July  1,  1912,  to  December  31,  1014,  for 
$75  per  month.  At  the  tim^  of  the  lease  an- 
other tenant,  who  was  not  ready  to  vacate 
on  July  1,  1912,  occupied  the  property,  and 
by  consent  was  permitted  to  hold  it  until 
September  1,  1912.  In  the  meantime  the 
lessee  had  determined  to  give  up  its  business, 
the  stockholders  had  determined  to  dissolve 
the  corporation,  and  the  agent  of  the  lessor 
was  notified  that  the  property  would  not  be 
occupied  under  the  lease. 

For  the  plaintiff  it  is  claimed  that  Nathan 
Crockin,  one  of  the  defendants,  verbally 
promised  the  plaintiff's  agent  that  he  and 
the  other  two  stockholders  of  the  corpora; 
tion,  Haskell  and  Lewis,  would  be  responsi- 
ble for  the  rent  until  another  tenant  could  be 
found  for  the  property.  It  is  upon  this  al- 
leged promise  that  this  notice  of  motion  for 
judgment  is  based.  The  Jury  found  a  verdict 
In  favor  of  the  plaintiff  for  the  amount 
claimed,  which  verdict  the  court  set  aside  as 
contrary  to  the  law  and  the  evidence,  and 
upon  the  second  trial  the  plaintiff  offered  no 
evidence,  and  there  was  a  verdict  and  judg- 
ment for  the  defendants. 

The  plaintiff  In  error  Is  here  claiming  that 
the  court  erred  in  setting  aside  the  first  ver- 
dict, and  that  she  la  entitled  to  Judgment 
thereon. 

The  defendants  are  sued  as  Individuals 
upon  a  Joint  promise,  so  that  the  plaintiff 
can  recover  against  them  Jointly  only  in  the 
efvent  that  a  Joint  promise  is  proved.  The 
defendants  deny  making  either  a  Joint  or 
several  promise.  The  evidence  of  the  plain- 
tiff not  only  fails  to  sustain  such  a  Joint 
promise,  but  clearly  shows  that  there  was  no 
such  Joint  promise.  On  the  first  occasion  on 
which  the  promise  is  alleged  to  have  been 
made  by  Crockin,  one  of  the  defendants,  to 
Welton,  agent  of  the  lessor,  neither  Lewis 
nor  Haskell  was  present.  While  there  are 
certain  expressions  in  the  testimony  of  Wel- 
ton, wl^ich,  considered  alone,  might  be  con- 
strued as  a  promise  by  Crockin  that  the 
three  would  pay  the  rent,  still  his  evidence, 
as  a  whole,  fairly  construed,  only  tends  to 
prove  that  Crockin  promised  for  himself  to 
pay  or  to  see  that  one  half  of  the  rent  was 
paid,  and  that  the  other  half  would  be  paid 
by  the  other  defendants;  but  there  is  no 
effort  to  show  that  he  then  had  any  authori- 
ty to  speak  for  the  other  defendants,  or  that 
there  was  any  consideration  therefor.  There 
was  another  interview  in  March,  1913,  caus- 
ed by  complaints  that  the  rent  was  not  being 
promptly  paid,  at  which  interview  Crockin, 
Haskell,  and  Mrs.  Holmes,  a  sister  of  the 
lessor,  acting  as  her  agent,  were  present  at 
Welton's  office,  and  Welton  was  present  part 
of  the  time;  From  the  evidence  of  the  plain- 
tiff's own  witnesses,  as  to  this  interview;  it 
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clearly  appears  that  the  former  agreement 
that  Crockin  was  to  be  responsible  for  half 
of  the  rent,  and  that  Haskell  and  Lewis  were 
to  pay  the  other  half  was  confirmed,  and 
Welton,  the  plaintiff's  witness  and  rental 
agent,  testifies  distinctly,  positively,  and  re- 
peatedly that  they  did  not  promise  to  pay  it 
Jointly,  but  that  Crockin  and  Haskell  each 
severally  promised  to  pay  $37.50  per  month. 
The  corporation  dissolved  in  July,  1913,  and 
no  rent  accruing  after  July  15,  1913,  was 
paid.  It  at^pears  that  the  assets  of  the  cor- 
poration were  applied  to  the  payment  of  this 
as  well  as  of  its  other  debts,  and  that  all  of 
the  other  debts  were  paid  in  full  except  this 
one. 

[1]  1.  The  court  upon  the  first  trial  prop- 
erly instructed  the  jury  that,  unless  the 
promise  was  made  jointly  by  all  of  the  de- 
fendants, the  plaintiff  could  not  recover 
jointly  against  all,  and,  the  jury  having 
disregarded  this  instruction,  and  found  a 
Joint  verdict  against  all  of  them,  the  court 
committed  no  error  in  setting  It  aside. 

[2]  2.  The  action  cannot  be  maintained  for 
another  reason.  The  alleged  promise  or 
promises  by  the  individual  stockholders  to 
pay  the  debt  of  the  corporation  was  or  were 
collateral,  and  not  original,  and  under  the 
statute  of  frauds  (Code,  §  2840)  no  action  can 
be  brought  upon  a  promise  to  pay  the  debt 
of  another  unless  the  promise  be  in  writing, 
signed  by  the  party  to  be  charged  thereby  or 
his  agent  The  plaintiff  did  not  release  the 
corporation,  the  original  debtor,  from  its 
obligation,  nor  did  she  release  or  waive  any 
of  her  legal  trights  to  subject  the  assets  of 
the  corporation  to  her  debt,  nor  was  she  ask- 
ed to  do  so,  and  the  case  is  clearly  within 
the  letter  and  reason  of  the  statute.  Wag- 
goner V.  Gray's  Adm'r,  2  Hen.  &  M.  (12  Va.) 
603;  Cutler  v.  Hinton,  6  Rand.  (27  Va.)  509; 
Ware  v.  Stephenson,  10  Leigh  (37  Va.)  161; 
Noyes  v.  Humphreys,  11  Grat.  (52  Va.)  636; 
Engleby  v.  Harvey,  93  Va.  444,  25  S.  E.  225; 
20  Cyc.  172 ;  Hurst's  Hardware  Co.  v.  Good- 
man, 68  W.  Va.  462.  69  S.  B.  898,  32  L.  R.  A. 
(N.  S.)  598,  Ann.  Cas.  1912B,  218;  Fields  v. 
Bullington  (Ga.  App.)  92  S.  E7.  653;  20  Cyc 
172,  186. 

The  court  properly  exercised  its  discretion 
In  setting  aside  the  first  verdict,  and,  the 
case  having  been  rightly  determined,  the 
Judgment  will  be  affirmed.  In  our  view  the 
dissenting  opinion  is  based  upon  a  misconcep- 
tion of  the  facts  dis^closed  by  the  record. 

Affirmed. 

SIMS,  J.  (dissenting).  I  cannot  concur 
in  the  majority  opinion  In  the  view  there 
taken  of  the  issue  in  controversy  or  of  the 
facts  of  the  case. 

As  appears  from  the  notice  of  motion  insti- 
tuting the  action,  the  contract  sued  on  was 
not  the  lease  to  Nathan  Ciockin,  Incorporat- 
ed, but  a  subsequent  contract  alleged  in  such 
notice  to  have  been  entered  into  by  the  de- 
fendants *'on  or  about  the day  of  Au- 
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gust,  1912/'  by  which  they  "for  valuable  con- 
sideration agreed  to  pay  the  rent  for  the 
aforesaid  premises  In  accordance  with  the 
terms,  conditions,  and  covenants  of  a  certain 
written  lease  between  Nathan  Crockln,  Incor- 
porated, a  corporation,  and  [the  plaintiff], 
said  lease  being  dated  on  or  about  January 
26,  1912,  until  such  time  as  you  [the  defend- 
ants] succeed  in  renting  the  said  premises 
for  the  balance  of  the  unexpired  term  to  a 
tenant  satisfactory  to  me."  Suoh  subsequent 
contract  sued  on,  as  appears  from  such  no- 
tice, was  not  an  assumption  of  the  lease  to 
the  corporation  aforesaid,  nor  a  promise  to 
pay  the  debt  or  obligation  of  such  corpora- 
tion. It  was  a  new  and  independent  con- 
tract, entered  into  between  the  plaintiff  and 
defendants,  supported  by  valuable  considera- 
tion therefor,  as  alleged  in  the  notice.  It  is 
true  the  notice  refers  to  the  lease  to  the  said 
corporation,  but  it  does  so  merely  as  con- 
taining a  statement  of  the  *'terms,  condi- 
tions, and  covenants,**  in  accordance  with 
which  the  contract  sued  on  bound  the  de- 
fendants, "untU  such  time  [as  defendants 
should]  succeed  in  renting  the  said  premises 
for  the  balance  of  the  unexpired  term  [the 
time  mentioned  in  such  lease]  to  a  tenant 
satisfactory  to**  the  plaintiff. 

Accordingly,  during  the  progress  of  the 
first  trial  of  the  case,  it  clearly  appears  that 
the  ];>osition  of  the  plaintiff  was  that  the  evi- 
dence showed  the  existence  of  the  contract 
sued  on  as  aforesaid  independently  of  the 
lease  aforesaid,  except  only  as  that  was  re- 
ferred to  as  evidencing  *'the  terms,  condi- 
tions, and  covenants**  aforesaid  of  the  con- 
tract sued  on  during  the  life  of  the  latter. 

And,  in  my  view  of  it,  there  was  sufficient 
evidence  in  the  case  for  plaintiff  to  support 
the  verdict  of  the  jury  on  the  first  trial, 
which  found,  in  effect,  that  the  joint  contract 
sued  on  was  in  fact  entered  into  by  all  of  the 
defendants  as  alleged  in  plaintiff's  notice  of 
motion  aforesaid.  This  being  a  minority 
opinion,  no  useful  purpose  would  be  served 
by  setting  out  in  detail  my  view  of  the  evi- 
dence, or  by  any  discussion  of  it  It  is  deem- 
ed sufficient  in  this  dissenting  opinion  to 
make  the  following  further  statement  of  the 
conclusions  I  reach  on  certain  questions  of 
fact  and  of  my  view  of  the  law  as  applica- 
ble thereto: 

The  evidence,  as  I  view  it,  shows  that  up- 
on the  faith  of  said  joint  contract  the  plain- 
tiff looked  only  thereto,  and  gave  up  any  as- 
sertion of  claim  against  the  Nathan  Crock- 
in,  Incorporated,  of  liability  of  such  corpora- 
tion to  her  under  said  lease,  and  the  plain- 
tiff alloWed  the  stock  of  goods  belonging  to 
i^uch  corporation  to  be  taken  into  pos-session 
by  Lewis  ft  Haskell,  and  to  be  sold  out  by 
the  latter,  without  asserting  any  claim  for 
rent  against  such  goods  under  the  aforesaid 
lease  to  the  said  corporation.  This  change 
of  status  quo  ante  of  the  plaintiff  to  her  det- 


riment was  a  sufficient  valuable  considera- 
tion to  support  the  said  contract  which  was 
sued  on.  Hamer  v.  Sedway,  124  N.  Y.  538, 
27  N.  E.  256,  12  L.  R.  A.  463,  21  Am.  St  Rep. 
693;  Clark  on  Contracts  (3d  Ed.)  p.  134;  Hal- 
sey  V.  Peters'  Ex'r,  79  Va.  68. 

Further:  The  evidence  for  plaintiff  in  the 
instant  case,  as  I  view  it,  shows,  and  the  testi- 
mony for  defendants  admitted,  that  the  three 
defendants  were  the  stockholders  of  the 
aforesaid  corporation;  that  Crockin  In  Au- 
gust, 1912,  when  the  contract  sued  on  was 
alleged  to  have  been  made,  was  negotiating, 
but  had  not  concluded,  the  sale  of  his  inter- 
est therein  to  Lewis  &  Haskell.  They  were 
all  three  at  that  time,  therefore,  interested  in 
freeing  the  corporation  from  liability  to  the 
plaintiff  under  the  lease  aforesaid  to  the 
corporation.  To  accomplish  the  nonasser- 
tion  of  such  liability  by  the  plaintiff  against 
the  assets  of  the  corporation,  as  was  In  fact 
accomplished  by  the  making  by  defendant  of 
the  new  contract  which  was  sued  on,  ac- 
cording to  the  testimony  for  plaintiff,  was  a 
sufficient  valuable  consideration  to  support 
such  contract  See  15  L.  R.  A.  (N.  S.)  222, 
and  note  on  "Interest  of  Promisor";  also  29 
Am.  &  Eng.  Ency.  L.  928-930. 

For  the  foregoing  reasons,  I  am  constrain- 
ed, with  the  utmost  deference,  to  dissent 
from  the  majority  opinion  of  the  court. 


(122  Va.  465) 

CASEY  V.  WALKER  ft  MOSBY. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Assumpsit,  Action  op  ^=s>4  —  Whew  Ac- 
tion Lies. 

Assumpsit  does  not  lie  in  any  case,  except 
when  damages  are  sought  for  the  breach  of  a 
contract,  express  or  implied. 

2.  Principal  and  Agent  ^ss>41— Revocation 
OF  Authority— Rights  of  Parties. 

Where  defendant  authorized  plaintiffs  for  a 
commission  to  rent  and  care  for  property  with- 
out specifying  period  of  agency,  and  plaintiffs 
knew  that  the  property  would  be  sold,  and  did 
not  object  to  the  giving  of  an  option  thereon, 
the  agency  was  revocable,  and  when  defendant 
sold  the  property,  plaintiffs  could  not  recover 
commissions  on  rents  not  yet  collected  nor  dam- 
ages for  the  breach. 

Error  to  Corporation  Court,  C»ty  of  Liynch- 
burg. 

Assumpsit  by  J.  S.  Walker  and  A.  W.  Mos- 
by,  partners,  doing  business  as  Walker  ft 
Mosby»  against  James  F.  Casey.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded. 

Harrison  &  Long,  of  Lynchburg,  for  plain- 
tiff in  error.  Easily  &  Coleman  and  Volney 
B.  Howard,  all  of  Lynchburg,  for  defendants 
in  error. 

WHITTLE,  P.  In  an  action  of  assumpsit, 
the  firm  of  Walker  &  Mosby,  real  estate 
agents,  plaintiffs,  recovered  the  Judgment  un- 
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der  review  for  $300  against  James  F.  Casey, 
defendant. 

There  is  no  great  conflict  concerning  the 
essential  facts  of  the  transaction  out  of 
which  this  litigation  arose,  though  there  is 
serious  diversity  of  opinion  between  the  par- 
ties with  respect  to  their  rights  flowing 
therefrom.  The  material  facts  are  these: 
Defendant  was  the  owner  of  storehouse  prop- 
erty located  on  Main  street,  in  the  city  of 
Ltynchburg,  which  in  the  year  1911  was*  unoc« 
cupied.  At  that  time  a  verbal  contract  of 
indeterminate  duration  was  entered  into  be- 
tween the  parties,  whereby  plaintiff  agreed 
to  lease  the  property  for  defendant  on  a  3 
per  cent,  commission.  There  was  no  express 
stipulation  with  reference  to  the  collection 
of  rents,  yet,  in  point  of  fact,  plaintiff  ef- 
fected a  lease  of  the  premises  at  $300  per 
month,  which  continued  imtil  April  30,  1913, 
and  received  the  rents  during  the  en  tire 
term,  retaining  the  agreed  commissions  and 
paying  over  the  residue  to  defendant.  So 
tbat  the  contemporaneous  construction  plac- 
ed upon  the  contract  by  the  parties,  as  evi- 
denced by  their  course  of  dealing,  was  that 
the  duty  of  collecting  the  rents  devolved  up- 
on plaintiff,  and  it  regularly  performed  that 
service  without  questioning  its  obligation  to 
do  so. 

After  the  expiration  of  the  flrst  lease,  no 
new  or  different  contract' was  made  between 
plaintiff  and  defendant,  but,  with  the  latter's 
approval,  a  ten-year  lease  of  the  premises 
was  entered  into  between  plaintiff  and  an- 
other lessee  at  the  same  rental,  and  plaintiff 
collected  two  months'  rent  from  the  new 
tenant,  from  which  it  deducted  commissions 
as  usual  and  paid  the  balance  to  defendant 
Then  it  was  that  defendant  sold  the  property 
and  parted  with  his  domination  over  it, 
thereby  terminating  plaintiff's  agency.  Thr 
happening  of  that  contingency  was  within 
the  contemplation  of  the  parties  and  under- 
stood by  them  when  the  contract  of  agency 
was  entered  into.  Plaintiff  knew  from  the 
time  defendant  flrst  purchased  the  pr(^;)erty 
that  it  was  his  purpose  to  sell  it,  and  that  he 
intended  to  do  so  whenever  a  purchaser 
could  be  found.  With  that  object  in  view, 
the  property  was  exclusively  listed  by  de- 
fendant with  plaintiff  for  sale  for  the  flrst 
six  m(mths  of  his  ownership ;  and  afterwards, 
until  is  was  flnally  sold,  plaintiff,  along  with 
others,  had  authority  to  sell  it.  When  de- 
fendant informed  plaintiff  that  he  had  given 
other  agents  an  option  to  sell  the  property,  it 
interposed  no  objection ;  and  not  until  after 
the  sale  had  been  consummated  did  plaintiff 
make  known  its  contention  that  defendant 
was  liable  for  commissions  on  rents  there- 
after accruing. 

The  declaration,  in  addition  to  the  claim 
for  commissions  on  rents  falling  due  since 
the  sale,  sets  up  a  distinct  demand  for  serv- 
ices alleged  to  have  been  rendered  by  plain- 
tiff in  connection  with  certain  repairs  made 


by  defendant  on  the  property  at  the  in- 
stance of  the  new  tenants.  Nevertheless,  as 
remarked,  the  rights  and  liabilities  of  the 
parties  were  wholly  dependent  upon  and 
arose  out  Qf  the  original  contract,  and  all 
services  rendered  by  the  plaintiff  were  in 
pursuance  of  its  stipulations  and  within  its 
contemplation  and  consideration.  This  ap- 
pears from  the  evidence  as  construed  by 
counsel  for  plaintiff,  who  say  in  their  brief: 

"There  was  no  agreement,  or  understanding, 
between  them  relative  to  the  services  to  be  per- 
formed by,  or  the  compensation  to  be  paid  to, 
plaintiffs  in  connection  with  the  new  lease,  and 
they  proceeded  as  if  the  original  agreement  was 
still  in  force.  The  plaintiff.  Walker,  says  so. 
The  defendant  in  his  testimony  admits  it" 

[1]  In  these  circumstances,  there  can  be 

no  implied  liability  resting  on  defendant  to 

I)ay  this  demand.  The  principle  is  elementary 

that: 

'* Assumpsit  does  not  lie  in  any  case  except 
when  damages  are  sought  for  the  breach  of  a 
contract,  express  or  implied."  Burks'  PL  &  Pr. 
120. 

[2]  In  light  of  these  facts,  the  original 
contract  of  employment  not  being  for  a  fixed 
time,  or  the  agency  coupled  with  an  interest, 
defendant  could  revoke  the  powers  of  plain- 
tiff at  will  and  without  incurring  liability 
in  damages  therefor. 

"When  no  express  or  implied  agreement  exists 
that  the  agent  shall  be  retained  for  a  definite 
time,  the  power  and  the  right  of  revocation  co- 
incide. Such  employments  are  deemed  to  be  at 
will  merely,  and  may  be  terminated  at  any  time 
by  either  party,  without  violating  contract 
obligations  or  incurring  liability.  The  law  pre- 
sumes that  all  general  employments  are  thus  at 
will  merely,  and  the  burden  of  proving  employ- 
ment for  a  definite  time  rests  upon  him  who  al- 
leges it"    Mechem  on  Agency  (1st  Ed.)  §  210. 

"If  no  term  of  service  has  been  agreed  upon, 
the  principal  may  at  any  time  revoke  the  au- 
thority of  his  agent,  so  far  as  it  relates  to  things 
to  be  done  and  remaining  unexecuted  unless  the 
authority  is  coupled  with  an  interest  or  con- 
ferred for  a  valuable  consideration  to  the  princi- 
pal. To  constitute  a  power  coupled  with  an 
mterest  a  property  in  the  thing  which  is  the 
subject  of  the  agency  or  power  must  be  vested 
in  the  person  to  whom  the  agency,  or  power,  is 
given,  so  that  he  may  deal  with  it  in  his  own 
name;  such  that,  in  the  event  of  the  prind pal's 
death,  the  authority  could  be  exercised  in  the 
name  of  the  agent  There  must  be  an  interest 
in  the  subject  of  the  agency  itself,  and  not  a 
mere  interest  in  the  result  of  the  execution  of 
the  authority.  So  an  interest  arising  from  com- 
missions or  the  proceeds  of  a  transaction  is  not 
an  interest  which  will  prevent  revocation.*'  1 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  1216- 
1218. 

"A  power  of  attorney  to  collect  the  rents  from 
a  farm  on  a  certain  commission  may  be  revoked 
at  the  will  of  the  principal,  notwithstanding  the 
fact  that  the  a^ent  has  made  advances  under 
and  upon  the  faith  of  it  the  power  not  having 
been  conferred  as  security  for  such  advances, 
and  the  agent  being  under  no  legal  obligation  to 
make  them.  Smith  v.  Dare,  89  Md.  47,  42  Atl. 
909.  So  a  power  of  attorney  to  collect  money 
for  the  principal,  the  attorney  to  receive  as 
compensation  one-half  of  the  net  proceeds,  is  not 
a  power  coupled  with  an  interest,  and  is  revoca- 
ble. Hartley's  Appeal,  53  Pa.  212,  91  Am.  Dec. 
207.  An  interest  in  the  proceeds  to  arise  as 
compensation  for  executing  the  power  never 
makes  it  irrevocable,  and  a  mere  power  is  al- 
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ways  revocable  at  will  when  it  concerns  the  in- 
terest of  the  principal  alone,  even  thoagh  there 
be  an  express  declaration  therein  of  irrevoca- 
bility.   Blackstone  v.  Buttermore,  53  Pa.  266." 

See,  also,  Perrow  v.  Rlxey,  119  Va.  102, 
89  S.  E.  101. 

Having  thus  reached  the  conclusion  that 
defendant  wa^f  within  his  rights  in  revok- 
ing plaintiff's  agency  by  a  sale  of  the  prop- 
erty. It  becomes  unnecessary  to  consider  as^ 
signments  of  error  In  relation  to  instructions 
predicated  upon  a  different  theory  of  the 
law  of  the  case.  Hanger  v.  Commonwealth, 
J07  Va.  872,  875,  60  S.  B.  67 ;  Fields  v.  Vir- 
ginian R.  Co.,  114  Va.  558,  77  S.  E.  501 ;  Per- 
row V.  Rlxey,  supra. 

For  these  reasons,  the  judgment  must  be 
reversed,  and  the  case  remanded  for  a  new 
trial  (should  plaintiff  be  so  advised)  in  con- 
formity with  the  views  expressed  In  this 
opinion. 

Reversed* 

(122  Va.  e75)  ««=. 

H.  W.  WILLIAMS  &  SONS.  Inc.,  v.  POSTAL 
TELEGRAPH-CABLE  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March. 

21.  1918.) 

Telegraphs  and  Telephones  (®=»54(5)— De- 
lay IN  Delivery  of  Message— Damages. 
Act  Cong.  June  18,  1910,  c.  309,  36  Stat. 
539,  requires  telegraph  companies  to  print  and 
publish  rates,  rules,  classifications,  regulations, 
and  practices  and  to  file  them  with  the  Inter- 
state Commerce  Commission,  and  confers  upon 
that  tribunal  jurisdiction  to  determine  the  rea- 
sonableness of  such  rates.  A  telephone  company 
incorporated  into  its  blank  forms  of  contracts 
for  the  sending  of  messages  a  statement  h'miting 
its  liability  for  delay  in  the  transmission  of 
an  unrepeated  message  to  the  amount  received 
for  sending  the  same.  A  brokerage  firm  sent  for 
delivery  an  unrepeated  interstate  message,  relat- 
ing to  the  sale  of  a  shipment  of  potatoes,  but 
such  message  was  not  delivered  until  too  late  to 
take  advantage  of  the  prevailing  market.  Heldt 
that  the  telegraph  company  was  not  liable  for 
the  loss  of  profits  on  the  sale  of  potatoes. 

Ehrror  to  Circuit  Court,  Northampton 
County. 

Action  by  H.  W.  Williams  &  Sons,  Incor- 
porated, against  the  Postal  Telegraph-Cable 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Aflarmed. 

S.  J.  Turlington,  of  Accomac,  and  Jeffries 
&  Jeffries,  of  Norfolk,  for  plaintiff  In  error. 
Jno.  N.  Sebrell,  Jr.,  of  Norfolk,  for  defend- 
ant In  error. 

WHITTLE,  P.  H.  W.  Williams  ft  Sons, 
Incorporated,  which  we  shall  refer  to  as 
•^plaintiff,"  brings  error  to  a  Judgment  of  the 
circuit  court  of  Northampton  county,  sustain- 
ing the  demurrer  of  the  Postal  Telegraph- 
Cable  Company,  a  corporation,  which  will  be 
designated  as  "defendant,"  and  dismissing 
the  suit. 

The  material  allegations  of  the  declaration 
are:  That  at  4:45  p.  m.  on  Saturday,  June 
17,  1916,  H.  W.  Williams  &  Sons,  Incorporat- 


ed, a  brokerage  compaiiy  of  Buffalo,  N.  Y^ 
delivered  to  defendant  at  that  city  the  fol- 
lowing telegram,  addressed  to  plaintilf  at 
Cape  Charles,  Va.: 

"Market  closed  for  day  if  you  agible  fob 
for  three  cars  let  them  come  here  if  good  stock 
wire  car  numbers  mail  bills  of  lading  bender. 
H.  M.  Williams  Brokerage  Co." 

This  cipher  telegram  was  understood  be- 
tween the  sender  and  plaintiff  to  mean: 

"Market  closed  for  day.  If  you  cannot  get 
$4,00  f.  o.  b.  for  three  cars,  let  them  come  here 
if  good  dry  stock,  wire  car  numbers,  mail  bills 
of  lading.    Ail  well  here." 

By  that  telegram  the  H.  W.  Williams  Brok- 
erage Company  offered  on  that  day  to  pur- 
chase from  plaintiff  certain  carloads  of  pota- 
toes at  the  price  of  $4  per  barrel,  if  the  offer 
was  accepted  at  once,  and  the  potatoes  forth- 
with shipped  according  to  the  terms  of  the 
telegram.  But  that  defendant  did  not  send 
and  deliver  the  telegram  promptly,  and 
through  carelessness  and  neglect  failed  to  de- 
liver the  same  until  11:45  a.  m.  on  Monday, 
June  19,  1916.  That  by  reas<A  of  the  delay 
of  defendant  in  delivering  the  telegram,  the 
potatoes  were  not  shipped  in  time  to  be  de- 
livered in  accordance  with  its  terms;  and, 
when  delivered,  the  market  had  fallen,  in 
consequence  of  whieh  plaintiff  suffered  a  loss 
of  $429.43,  for  the  recovery  of  which  this  ac- 
tion was  brought 

The  telegram  was  an  interstate  message 
and  was  unrepeated;  and  the  blank  upon 
which  it  was  written  contained  the  usoal 
stipulation  that  it  was  sent  "subject  to  the 
terms  on  the  back  hereof,  which  are  hereby 
agreed  to.*'  These  "terms"  are  ffeimillar  to 
the  profession,  and  need  not  be  here  repeated 
at  large.  Suffice  it  to  say  that  they  con- 
tained, among  others,  the  following  clause: 

"The  company  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for 
nondelivery  of  any  unrepeated  telegrams,  beyond 
the  amount  received  for  sending  the  same." 

By  act  of  June  18,  1910,  amending  an  act 
to  regulate  commerce  (chapter  309,  36  Stat,  at 
Large,  539),  Congress  has  undertaken  to  oc- 
cupy the  field  of  Interstate  commerce  by 
telegraph,  and  has  declared  that  as  to  all 
such  business,  telegraph,  telephone,  and  cable 
companies  are  common  carriers  within  the 
meaning  and  purposes  of  the  act  The  act 
further  prescribes  that  with  respect  to  that 
class  of  business  telegraph  companies  shall 
print  and  publish  rates,  rules,  classifications, 
regulations,  and  practices,  and  file  the  same 
with  the  Interstate  Commerce  Commission, 
and  confers  upon  that  tribunal  jurisdiction  to 
determine  what  rates,  etc.,  are  Just  and  rea- 
sonable. This  action  on  the  part  of  Congress 
is  exclusive,  superseding  state  laws  on  the 
subject,  and  of  course  is  controlling  npon 
state  courts. 

The  principles  here  involved  were  gone  into 
so  fully  by  this  court  in  the  case  of  Boyce  v. 
Western  Union  Telegraph  Co.^  119  Va.   14, 
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89  S.  E.  106,  as  to  obviate  the  necessity  for 

extended  discussion.    It  was  there  held  that: 

"Congress  having  permitted  telegraph  compa- 
nies to  classify  their  interstate  messages  into 
repeated  and  unrepeated  messages,  and  to  charge 
different  rates  therefor,  a  regulation  of  such 
companies,  of  which  the  sender  of  the  telegram 
has  notice,  limiting  the  liability  of  the  company 
on  unrepeated  interstate  messages  to  the  cost  of 
the  message,  is  reasonable,  and  will  be  en- 
forced." 

This  case  la  cited  with  approval  by  the  In- 
terstate Commerce  Commission  in  the  case  of 
J.  L.  &  Myrtle  Cultra,  Partners  Trading  as 
the  Clay  County  Produce  Company,  v.  West- 
ern Union  Telegraph  Co.,  decided  May  17, 
1017.    It  was  there  held  that: 

"The  defendant's  repeated,  unrepeated,  and 
special  value  rates  for  the  transmission  of  In- 
terstate messages,  with  the  restricted  liability 
attaching  thereto,  being  expressly  sanctioned  by 
section  1  of  the  act  to  regulate  commerce,  are 
binding  upon  it,  as  well  as  upon  all  others,  when 
such  rates  ha?e  been  lawfully  fixed  and  offered 
to  the  public,  and  may  not  be  departed  from  un- 
til they  have  lawfully  been  changed.'* 

We  fail  to  appreciate  the  force  of  the  con- 
tention that  the  stipulation  attached  to  the 
blank  on  which  this  message  was  written, 
that  "the  company  shall  not  be  liable  for 
*  *  ♦  delays  in  the  transmission  or  deliv- 
ery, or  for  nondelivery,  of  aliy  unrepeated  tel- 
egrams, beyond  the  amount  received  for  send- 
ing the  same,"  is  inapplicable  to  the  case 
in  judgment.  The  gist  of  the  action  was  al- 
leged delay  in  the  transmission  and  delivery 
of  the  telegram  in  question,  and,  the  message 
being  unrepeated,  exemption  from  liability 
In  express  terms  applied  to  that  situation. 
In  the  above  case  it  is  true  that  the  InteN 
state  Commerce  Commission  points  out  that 
certain  provisions  of  the  act  of  Congress  were 
not  applicable  to  the  case  before  them,  but 
there  is  no  suggestion  that  the  clause  re- 
ferred to  would  be  inapplicable  to  the  facts 
alleged  in  plaintiff's  declaration.  On  the  con- 
trary, they  say: 

*1i  seems  clear,  therefore,  that  the  Congress 
in  recognizing,  by  the  amendment  to  the  act 
above  quoted,  these  three  classes  of  messages 
with  the  different  charges  attached,  has  also  rec- 
ognized a  distinction  in  the  defendant's  liabil- 
ity under  them,  and  has  sanctioned  this  dis- 
tinction for  the  future,  subject,  of  course,  to 
the  general  provisions  in  the  act,  requiring  all 
rates  and  all  rules  and  regulations  affecting 
rates  to  be  reasonable  and  uniform  in  their  ap- 
plication under  like  circumstances,  for  the  dif- 
ferent kinds  of  service  offered.  Such  classifica- 
tion of  its  messages,  witii  the  different  rates  and 
liabilities  attaching  to  them,  having  affirmative 
recognition  in  the  act  itself,  it  follows  that 
when  lawfully  fixed  and  offered  to  the  public, 
they  are  binding  upon  the  defendant,  and  upon 
all  those  who  avail  themselves  of  its  services, 
until  they  have  been  lawfully  changed.  Abund- 
ant authority  for  this  view  is  found  in  numer- 
ous decisions  by  the  state  and  federal  courts." 
Unrepeated  Message  Case,  44  Interst  Com. 
Com'n  H.  670,  678. 

The  judgment  of  the  circuit  court  of  North- 
ampton county  is  plainly  right,  and  is  af- 
firmed. 

Affirmed. 


(n  W.  Va.  771) 

GARRETT  v;  PATTON.     (No.  8476.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  19ia) 

(Syllahua  hy  the  Court.) 

1.  Payment  <©=5>65(1)— CoLLAXEBAii  Secitbity 
— Pbesumption. 

An  order  drawn  by  a  debtor  upon  a  third 
party,  and  delivered  to  his  creditor  for  a  debt, 
IS  presumptively  taken  by  such  creditor  as  col- 
lateral security  for  such  debt. 

2.  Payment  ^=s>19  —  Dischaboe  or  Debt  — 

AOBEEMENT. 

But  in  such  case,  the  parties  mav  make  a 
specific  agreement  that  such  order  shall  be  a 
discharge  or  absolute  payment  of  such  debt, 
and  when  this  is  done  such  agreement  will  be 
given  effect. 

3.  Contbacts  ^=»169— Aobeement  fob  Pay- 
ment—Oonstbuction  . 

In  interpreting  such  agreement,  where  the 
language  used  is  susceptible  of  two  meanings, 
the  same  rules  of  construction  will  be  appliea 
as  are  employed  In  the  interpretation  of  other 
contracts;  that  is  to  say,  the  conditions  sur- 
rounding the  parties  at  the  time,  as  well  as  the 
acts  done  by  them  under  the  agreement,  will  be 
considered  along  with  the  language  employed  by 
them. 

4.  Juby     ^=:>94— Disqualification-— Sebvicb 
with  Pabty. 

The  fact  that  a  party  who  has  a  suit  to  be 
tried  by  a  jur;^  at  a  particular  term  of  court 
serves  as'  a  petit  juror  at  that  term  disqualifies 
all  of  the  jurors  with  whom  he  has  so  served 
from  sitting  in  his  case  tried  at  the  same  term 
of  court. 

5.  New  Tbiai.  4>s«64   DiaQUAUFiCATioN  of 

J  aaOB— KNO  WLBDOB. 

In  order  that  the  disqualification  of  a  juror 
may  be  made  ground  for  setting  aside  a  verdict, 
it  must  be  made  to  appear  by  the  party  mak- 
ing the  motion  that  he  did  not  know  of,  and 
could  not  have  discovered  by  the  use  of  reason- 
able diligence,  such  disqualification  before  the 
jury  was  sworn. 

6.  New   Tbial   ^=>56— Gboxtnds— Disqitali- 

.    FICATION  OF  JUBOB— PbEJUDICB. 

Bven  though  a  party  does  hot  know,  and 
could  not  have  known  by  the  exercise  of  ordi- 
nary diligence,  of  the  grounds  of  disqualification 
of  such  juror  before  the  jury  was  sworn,  the 
fact  that  such  disqualified  juror  was  a  mem- 
ber of  the  jury  that  tried  his  case  will  not  be 
? round  for  a  new  trial,  unless  it  also  appears 
rom  the  whole  case  made  before  the  court,  on 
the  motion  for  a  new  trial,  that  the  party  suf- 
fered an  injustice  from  the  fact  that  such  juror 
served  in  the  trial  of  the  case. 

7.  Appeal  and  Bbbob  ^=»1176(5>— Revebbal 
— DiBPOflmoN  OF  Case. 

Where  the  verdict  of  a  jury  is  set  aside  by 
the  jud|:ment  of  a  circuit  court  based  upon  a 
misapplication  of  the  law  to  conceded  facts, 
such  judgment  will  be  reversed  and  the  verdict 
reinstated. 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Lloyd  W.  Garrett  against  John 
Patton.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed,  verdict  reinstat- 
ed, and  Judgment  rendered  thereon  for  de- 
fendant. 

George  M.  Hoffheimer  and  Sperry  &  Sper- 
ry,  all  of  Clarksburg,  for  plaintiff  in  error. 
Edmund  F.  Garrett  and  Cornelius  G.  Davis, 
both  of  Clarksburg,  for  defendant  in  error. 
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RITZ,  J.  Defendant  prosecutes  this  writ 
of  error  to  review  a  judgment  of  the  circuit 
court  of  Harrison  county  setting  aside  a  ver- 
dict in  his  favor.  The  only  grounds  assigned 
in  the  mdtlon  made  in  the  lower  court  to  set 
aside  the  verdict  were  that  the  same  was 
contrary  to  the  law  and  the  evidence,  and 
that  the  defendant  was  a  member  of  the 
petit  jury  in  attendance  upon  the  term  of 
the  court  at  which  his  case  was  tried,  and 
had  served  as  such  petit  juror  with  some  if 
not  all  of  the  jurors  who  tried  his  case.  The 
circuit  court  sustained  the  motion  upon  the 
latter  ground.  However,  it  is  earnestly  in- 
sisted in  this  court  that  the  judgment  of  the 
lower  court  is  supported'  by  either  of  these 
assignments. 

In  the  year  1914  the  defendant  had  a  con- 
tract with  the  trustees  of  the  Methodist 
E/plscopal  Church  of  Adamston,  W.  Va.,  for 
the  construction  of  a  church  building.  The 
plaintiff  and  one  Ransel  Johnson  were  at 
that  time  partners  engaged  in  the  business 
of  selling  lumber  and  other  builder's  su];>- 
plies.  The  defendant  purchased  from  them 
the  lumber  required  for  the  construction  of 
this  church  building,  the  dealings  between 
them  extending  from  May,  1914,  until  May, 
1916.  The  price  at  which  this  material  was 
sold  amounted  in  the  aggregate  to  the  sum  of 
^1,479.83,  upon  which  there  was  paid  during 
the  time  said  material  was  being  furnished 
the  sum  of  $174.64,  leaving  a  balance  of 
$1,305JL9.  The  building  was  completed  in 
May  or  June,  1915,  and  at  that  time  the 
church  trustees  were  indebted  to  the  de- 
fendant in  the  sum  of  about  $1,700.  The 
Johnson  &  Garrett  Lumber  Company,  which 
was  the  name  of  the  partnership  composed 
of  the  plaintiff  and  Ransel  Johnson,  desired 
to  have  their  debt  for  material  they  had 
furnished  paid.  It  appears  .that  it  had  come 
to  their  attention  that  the  church  trustees 
had  arranged  to  borrow  $3,000  to  pay  for 
the  construction  of  the  building  and  any 
other  indebtedness  they  might  owe.  They 
applied  to  the  defendant  for  payment  of  the 
amount,  but  he  was  unable  to  make  such 
payment,  and  they  then  requested  him  to 
give  them  an  order  on  the  church  trustees 
for  the  amount  of  their  account.  He  declin- 
ed to  give  this  order  at  first,  informing  them 
that  he  could  collect  the  money  himself  and 
pay  his  own  debts,  as  well  as  they  could.  It 
is  apparent,  however,  that  they  did  not  have 
as  much  confidence  in  the  defendant's  solven- 
cy as  they  had  in  the  solvency  of  the  church 
trustees,  and  they  insisted  that  he  give  them 
an  order  to  the  trustees.  They  made  several 
applications  to  the  defendant  for  It,  and  told 
him  and  his  agent  that  if  he  would  give  them 
the  order  they  would  collect  the  money.  He 
thereupon  excuted  an  order  to  the  trustees 
of  the  church  directing  them  to  pay  to  John- 
son &  Garrett  the  sum  of  $1,296.49,  this  being 
the  amount  which  the  statement  furnished 
by  one  of  the  members  of  that  firm  showed 
was  the  balance,  instead  of  $1,305.19,  the  ao 


tual  balance.  This  order  was  accepted  by  the 
church  trustees  and  delivered  to  Johnson  & 
Garrett  Shortly  thereafter  Johnson  &  Gar- 
ett  dissolved  partnership,  Garrett  disposing  of 
his  interest  in  the  business  to  Johnson  for  the 
sum  of  $9,000,  which  was  to  be  paid  partly  in 
money,  and  partly  by  the  transfer  to  him  of 
certain  obligations  due  the  firm,  among  which 
was  this  order  of  the  trustees  of  the  Adamston 
church  for  $1,296.49.  After  giving  this  order 
the  defendant  settled  with  the  trustees  of  the 
church  for  the  balance  due  him,  giving  the 
church  trustees  credit  for  the  amount  of  the 
order,  and  receiving  imyment  of  the  balance. 
Johnson  &  Garrett  likewise  credited  the  de- 
fendant on  their  books  with  the  amount  of 
the  order  and  charged  it  to  their  bills  re- 
ceivable account.  No  demand  was  made  upon 
the  defendant  for  this  debt  until  something 
like  a  year  after  the  order  had  been  given  and 
accepted  when,  upon  the  failure  of  the  church 
trustees  to  make  settlement  of  it,  the  plaintiff 
in  this  suit  demanded  the  amount  of  the  de- 
fendant The  defendant  refused  to  pay  the 
same  upon  the  ground  that  the  acceptance  of 
the  order  under  the  arrangement  between  him 
and  Johnson  &  Garrett  was  an  extinguish- 
ment of  the  debt  as  far  as  he  was  concerned. 
This  suit  was  thereupon  brought  by  Garrett 
as  the  assignee  of  Johnson  &  Garrett  upon 
the  original  aooount,  and  the  trial  thereof 
resulted  in  a  verdict  in  favor  of  the  defend- 
ant Does  the  evidence  support  this  verdict? 
[1-2]  It  is  quite  well  settled  that  the  giving 
of  a  note  by  a  debtor  to  his  creditor  for  an 
amount  due  is  presumptively  only  a  condition- 
al payment  of  such  amount,  and  this  is  troe 
whether  the  note  given  was  the  debtor's  own 
note,  or  the  note  of  a  third  party.  It  is 
likewise  true  that  an  order  drawn  on  a  third 
party,  given  in  payment  pf  such  amount,  and 
accepted  by  such  third  party,  is  only  a  con- 
ditional payment  or  collateral  security  for 
the  original  debt,  in  the  absence  of  an  agree- 
ment that  the  giving  of  such  order  shall  have 
a  different  effect  Miller  v.  Miller,  8  W.  Va. 
542-660;  Dunlap's  Ex'rs  v.  Shanklln,  Ex'r,  10 
W.  Va.  662 ;  Feamster  v.  Wlthrow,  12  W.  Va. 
611-649;  Sayre  v.  King,  17  W.  Va.  662;  Hoge 
V.  Vintroux,  21  Wl  Va.  1;  Bank  v.  Good,  21 
W.  Va.  456-464;  Hess  v.  Dllle,  23  W.  Va. 
90;  Bank  v.  Handley.  48  W.  Va.  690-701,  37 
S.  B.  636.  The  doctrine  of  these  cases  is  that 
in  order  that  a  bill  or  note  given  for  a  debt 
shall  have  the  effect  of  discharging  the  debt, 
it  must  be  so  agreed  between  the  parties. 
The  language  used  in  most  of  them  is  that 
there  must  be  an  express  agreement  to  that 
effect.  Of  course  there  must  be  an  express 
agreement,  for  without  the  expression  of  any 
agreement  the  giving  of  such  note  or  bill  is 
impliedly  only  a  conditional  payment  or 
satisfaction,  but  these  cases  do  not  hold  that 
such  express  agreement  is  not  to  be  interpret- 
ed by  the  same  rules  governing  the  constnic- 
tlon  of  other  contracts.  ^  On  the  other  hand, 
it  is  quite  well  settled  by  the  authorities  that 
where  there  is  an  agreement  or  understand- 
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Ing  between  the  parties  at  tlie  time  of  the  de- 
livery of  such  bill  or  note.  In  interpreting  or 
construing  it  the  same  rules  of  construction 
will  be  applied  as  in  the  interpretation  of  any 
other  contract  80  Cyc  lld9;  22  Am.  &  Eng. 
£nc.  of  Law,  552-563 ;  2  Daniel  on  Negotia- 
ble Instruments,  §  1267;  2  Parsons  on  Notes  & 
Bills,  p.  158,  etc.  Many  of  the  authorities  use 
the  language  that  in  order  to  make  the  giving 
of  such  a  bill  or  order  an  absolute  payment  of 
the  pre-existing  debt,  there  must  be  an  ex- 
press agreement  to  that  effect;  others  that 
there  must  be  a  special  agreement  to  that 
effect ;  and  still  others  that  there  must  be  an 
understanding  to  that  effect ;  and  from  this 
difference  of  language  used  by  the  courts 
some  of  the  text-writers  conclude  that  there 
is  a  real  difference  in  the  holding  in  this  re- 
gard. An  analysis  of  the  cases,  however,  dis- 
closes that  this  difference  is  more  apparent 
than  real.  What  they  all  mean  is  that  the 
taldng  of  such  a  bill  or  note  by  the  creditor  is 
not  a  novation  or  extinguishment  of  the  origi- 
nal debt,  unless  the  parties  agree  at  the  time 
that  it  shall  be  so.  See  authorities  above 
dted,  and  The  Blmball,  3  Wall.  37,  18  L.  Ed. 
50;  Lyman  v.  Bank  of  the  United  States,  12 
How.  225, 13  L.  Ed.  965 ;  Blair  &  Hoge  v.  Wil- 
son, 28  Grat  (Va.)  165;  Morriss  v.  Harveys, 
75  Va.  726 ;  Glenn  v.  Smith,  2  GiU  &  J.  (Md.) 
4d3,  20  Am.  Dec.  452;  Bank  v.  Bomman,  124 
111.  200,  16  N.  Bl  210.  Many  more  authorities 
might  be  dted,  but  this  doctrine  seems  to  be 
universally  recognized  in  this  country,  except 
In  Massachusetts,  where  it  has  been  held  that 
the  giving  of  such  a  note  or  other  security  for 
a  pre-existing  debt  is  prima  facie  a  discharge 
of  the  pre-existing  debt.  In  this  case  it  wiU 
be  observed  that  there  was  more  than  the 
simple  giving  of  the  order.  The  order  was 
given  at  the  repeated  request  and  insistence 
of  the  creditors,  and  vnly  upon  their  declara- 
tion that  they  would  collect  the  money.  The 
solution  of  the  question  involved  here  turns 
upon  what  the  parties  meant  at  the  time  by 
this  undertaking.  The  defendant,  of  course, 
contends  that  when  he  gave  this  order  to 
his  creditors  after  their  repeated  demands 
therefor,  and  upon  their  undertaking  to  col- 
lect the  money,  there  was  an  agreement  upon 
their  part  to  relieve  him  of  the  debt,  and 
to  take  the  acceptors  of  the  order  therefor. 
On  the  other  hand,  the  plaintiff  claims  that 
the  language  used  had  no  such  meaning.  If 
the  creditors  by  the  language  used  meant  to 
make  their  obligation  to  collect  the  money 
absolute,  then  of  course)  they  discharged  the 
defendant,  because  the  collection  of  the  mon- 
ey would  be  a  satisfaction  of  the  debt  This 
language  will  bear  that  construction.  In 
fact,  it  is  the  exact  meaning  of  the  language 
used  if  we  construe  the  words  by  themselves, 
but  as  we  said  before,  in  construing  this  con- 
tract, as  in  all  other  contracts  where  the 
language  used  by  the  parties  may  be  suscepti- 
ble of  more  than  one  construction,  it  is  al- 
ways proper  and  in  fact  incumbent  upon  the 
courts  to  look  to  the  conditions  which  sur- 


rounded the  parties  at  the  time  the  contract 
was  made,  and  as  far  as  possible  to  assume 
the  exact  position  of  the  parties  in  order  that 
it  may  be  determined  what  was  the  meaning 
of  the  language  used  in  the  agreement  It  is 
also  fundamental  that  in  the  interpretation  of 
such  contracts  the  acts  of  the  parties  done 
under  them  furnish  valuable  assistance  in  de- 
termining what  the  parties  really  intended 
at  the  time  the  language  was  used.  In  the 
interpretation  of  all  contracts  the  purpose  is 
to  arrive  at  the  intention  of  the  parties.  Of 
course,  when  the  language  used  is  clear,  un- 
ambiguous, and  certain  in  its  terms,  the  par- 
ties will  not  be  allowed  to  give  to  it  a  differ- 
ent meaning  from  that  which  it  would  ordi- 
narily have.  The  court  below  very  carefully 
submitted  to  the  Jury  this  question  of  deter- 
mining the  exact  intent  of  Uie  parties  to  this 
contract  at  the  time  it  was  made,  and  there 
is  no  complaint  that  the  question  was  not 
properly  submitted  and  the  Jury  properly  in- 
structed; the  contention  being  that  the  evi- 
dence did  not  Justify  any  other  finding  than 
one  for  the  plaintiff.  When  we  consider  that 
the  language  used.  If  taken  in  a  literal  sense, 
would  have  the  effect  of  relieving  the  defend- 
ant from  liability ;  that  the  creditors  in  this 
case  were  anxious  and  insistent  on  obtaining 
this  order,  it  being  apparent  that  they  had 
much  greater  faith  in  the  ability  of  the 
church  trustees  to  pay  than  they  did  in  the 
ability  of  the  defendant ;  that  the  defendant 
refused  to  give  the  order  until  the  creditorr 
declared  that  they  would  collect  the  money 
if  an  order  was  given;  that  immediately  up- 
on the  order  being  ^ven  the  defendant  in 
making  his  settlement  with  the  church  trus- 
tees no  longer  considered  them  his  debtors  to 
this  extent,  and  the  creditors  credited  this 
amount  on  their  books  to  his  account,  and  for 
a  year  thereafter  made  no  demand  upon  him 
for  the  money;  that  in  the  assignment  of  the 
debt  of  the  partnership  to  the  plaintiff  In  this 
suit  no  reference  is  made  to  it  as  a  debt  of 
the  defendant,  but  only  as  an  order  of  the 
church  trustees,  we  think  that  the  Jury  was 
entirely  Justified  In  arriving  at  the  verdict 
rendered  by  it  in  this  case.  In  fact,  it  occurs 
to  us  that  the  language  used  by  the  parties 
themselves  at  the  time,  taken  in  connection 
with  the  conditions  which  surrounded  them 
at  that  time,'  and  their  subsequent  acts  and 
conduct  in  relation  thereto,  leaves  little  room 
to  doubt  that  at  the  time  this  order  was  giv- 
en the  parties  intended  that  the  defendant 
should  be  discharged  from  liability. 

But  the  plaintiff  says  that  the  court  below 
properly  set  aside  the  verdict  because  the 
Jury  failed  to  allow  him  at  least  the  sum  of 
$8.70,  the  difference  between  the  actual 
amount  of  the  account  of  the  firm  of  Johnson 
&  Garrett  and  the  amount  of  the  order  given 
by  the  defendant.  It  appears  that  at  the  time 
the  order  was  given  a  mistake  was  made  in 
the  amount  of  the  account  Both  parties,  it 
is  admitted,  thought  the  order  was  for  the 
full  amount,  and  It  turned  out  subsequently 
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that  It  was  for  a  less  amount.  It  suffices  to 
say  In  regard  to  this  contention  that  if  there 
is  anything  due  by  the  defendant  on  this  ac- 
count aside  from  the  amount  represented  in 
the  order,  It  Is  due  to  the  other  member  of 
the  firm  and  not  to  the  plaintiff  In  this  suit 
The  contract  between  the  partners  is  Intro- 
duced In  evidence,  and  It  shows  clearly  and 
distinctly  that  the  plaintiff,  for  the  consldera.- 
tlon  of  19,000,  transferred  his  Interest  in  the 
firm  to  his  partner,  and  it  sets  out  how  this 
$9,000  is  paid*  Among  the  items  taken  as  part 
payment  on  the  $9,000  Is  the  order  upon  the 
church  trustees.  No  mention  Is  made  of  any 
amount  due  by  the  defendant.  It  cannot  be 
contended  that  this  balance  of  $8.70  was  In- 
cluded, for  that  would  increase  the  amount 
which  the  plaintiff  would  get  for  his  Interest 
In  the  business  to  $9,008.70  Instead  of  $9,000, 
as  mentioned  in  the  agreement.  Clearly  if 
this  balance  was  not  settled  at  the  time  the 
order  was  given  It  does  not  belong  to  the 
plaintiff  in  this  case. 

[4-6]  But  it  is  contended  that  the  court  be- 
low was  Justified  in  setting  aside  the  jury's 
verdict,  for  the  reason  that  the  defendant  was 
one  of  the  petit  jurors  attending  the  circuit 
court  of  Harrison  county  during  the  term 
at  which  this  case  was  tried,  and  that  he  sat 
on  other  cases  with  at  least  some  of  the  jurors 
who  tried  this  case.  None  of  the  jurors  Im- 
paneled in  the  trial  of  this  case  were  chal- 
lenged for  this  reason,  nor  Is  it  shown  In  the 
record  whether  the  plaintiff  knew  of  this  fact 
before  proceeding  with  the  trial.  In  fact,  no 
affidavits  are  filed  to  support  the  motion,  and 
the  only  way  this  fact  appears  in  the  record 
is  by  the  certificate  of  the  judge  in  the  bill 
of  exceptions.  The  defendant  insists  that 
while  section  28,  c.  116,  of  the  Code  (sec 
4667),  which  provides  that: 

"No  person  shall  serve  as  a  juror,  except  in 
trials  for  felony,  at  any  term  of  a  court  during 
which  he  has  any  matter  of  fact  to  be  tried  by 
a  jur^,  which  shall  have  been,  or  is  expected  to 
be  tried  during  the  same  term*' 

—disqualified  the  defendant  for  Jury  service 
at  the  term  of  court  at  which  his  case  was 
tried,  the  fact  that  he  did  serve  contrary  to 
the  provisions  of  that  statute  would  not  be 
ground  for  challenging  the  other  Jurors  when 
they  were  called  to  try  a  case  in  which  he 
was  a  party.  The  evident  purpose  of  the 
Legislature  in  passing  this  act  was  to  pre- 
vent a  combination  between  or  among  liti- 
gants having  cases  to  be  tried  who  might  be 
called  for  Jury  service.  It  was  considered, 
and  no  doubt  wisely,  that  if  parties  whose 
cases  were  to  be  tried  at  a  given  term  of 
court  were  allowed  to  be  Jurors  at  that  term, 
while  one  could  not  sit  In  his  own  case,  th^ 
fact  that  he  was  a  juror  would  Influence  oth- 
er Jurors  having  cases  to  be  tried  to  render 
a  favorable  verdict,  with  the  hope  that  such 
action  would  be  Influential  In  securing  the 
same  consideration  for  themselves.  Then, 
top,  the  Legislature  no  doubt  considered  that 
one  who  was  attending  court  with  a  case  to 


be  tried  before  a  jury  would  have  his  atten- 
tion more  or  less  centered  upon  his  own  case, 
and  would  not  be  in  a  position  to  give  to  the 
other  matters  that  might  come  before  him 
as  a  Juror  the  attention  which  they  required. 
It  might  be  said  also  that  one  serving  as  a 
Juror  during  a  term  of  court  is  in  nuany 
cases  thrown  into  intimate  relations  with  his 
fellows,  and  such  recent  intimate  relations 
might  have  undue  influence  upon  the  other 
Jurors  with  whom  he  had  been  serving  when 
such  other  jurors  came  to  sit  on  his  case. 
When  we  consider  all  of  the  reasons  which 
likely  actuated  the  Legislature  in  passing 
the  provision,  we  are  of  the  opinion  that 
where  a  litigant  serves  on  the  petit  jury  in 
the  circuit  court,  at  a  term  at  which  he  has 
a  case  to  be  tried  by  a  Jury,  all  of  the  other 
Jurors  with  whom  he  has  been  serving  are 
Incompetent  to  sit  in  the  trial  of  his  case. 
Section  19  of  chapter  116  (sec.  4658)  pro- 
vides: 

"No  irregularity  in  any  writ  of  venire  facias, 
or  in  the  drawing,  summoning,  or  impaneling 
of  jurors,  shall  be  sufficient  to  set  aside  a  ver- 
dict, unless  the  party  making  the  objection 
was  injured  by  the  irregularity,  or  unless  the 
objection  was  made  before  the  swearing  of  the 
jury." 

Application  of  this  section  has  been  made 
in  a  number  of  cases,  and  notably  in  the  case 
of  Beck  T.  Thompson,  31  W.  Va.  459,  7  S.  B. 
447,  13  Am.  St.  Rep.  870.  The  conclusion 
reached  by  the  court  in  that  case,  and  that 
conclusion  has  been  approved  in  a  number  of 
cases  since  that  time,  is  that  in  order  to 
take  advantage  of  a  disqualification  of  a 
member  of  the  petit  jury  the  party  asserting 
it  must  do  so  before  the  jury  is  sworn,  or 
failing  in  this  he  must  show  that  he  did  not 
know  of,  and  could  not  by  the  exercise  of  or- 
dinary diligence  have  discovered,  the  dis- 
qualification before  the  Jury  was  sworn,  and. 
further,  that  he  was  prejudiced  becaose  of 
the  service  of  such  disqualified  juror.  'See. 
also.  State  v.  Greer,  22  W.  Va.  .800.  The 
rule  Is  that  to  set  aside  a  verdict  upon  the 
ground  of  the  disqualification  of  a  Juror,  it 
must  be  shown  affirmatively  that  the  xmrty 
making  the  motion  did  not  know  of  the  dis- 
qualification before  the  jury  was  sworn; 
that  he  could  not  by  the  use  of  ordinary  dili- 
gence have  discovered  this  disqualification; 
and  even  If  he  does  show  these  thingps  he 
has  to  go  further  and  show  affirmatively  that 
he  was  prejudiced  because  such  juror  sat 
in  his  case;  and  in  the  case  of  Beck  v. 
Thompson  it  is  held  that  the  evidence  to 
show  such  prejudice  must  be  introduced  up- 
on the  hearing  upon  the  motion.  The  court 
cannot  look  to  the  evidence  Introduced  before 
the  Jury,  but  the  party  seeking  to  set  aside 
the  verdict  must  offer  affidavits  or  other  ev- 
idence before  the  court  on  the  hearing  of  the 
motion  showing  how  he  was  prejudiced  by 
reason  of  the  fact  that  a  disqualified  juror 
or  jurors  sat  in  his  case.  In  this  case  the 
plaintiff  did  not  even  file  his  affidavit  show 
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ing  tbat  be  did  not  know  of  the  disqualifica- 
tion of  these  jurors  before  they  were  sworn, 
or  that  be  conld  not  have  discovered  it  by 
the  exercise  of  ordinary  diligence.  In  fact 
the  judge  of  the  court  certifies  in  the  bill  of 
exceptions  that  presumptively  the  plaintiff 
did  know  before  the  jury  was  sworn  the 
facts  which  he  now  claims  disqualifies  the 
jury  from  sitting  in  his  case,  and  it  is  hard 
to  see  how  he  could  hare  made  an  affidavit 
that  be  could  not  have  discovered  this  dis- 
qualification by  the  exercise  of  ordinary  dil- 
igence, because  the  slightest  examination  of 
the  public  records  would  have  informed  him 
thereof,  nor  does  he  attempt  to  show  in  any 
way  that  the  things  which  he  claims  dis- 
qualified these  jurors  tended  to  produce  a 
different  verdict  from  what, would  have  been 
rendered  had  no  such  disqualification  ex- 
isted. We  are  of  opinion  that  there  was  no 
merit  in  this  gcound  for  setting  aside  the 
verdict. 

[7]  But  it  is  argued  that  inasmuch  as  the 
court  below  set  the  verdict  aside,  its  action 
will  not  be  disturbed  by  this  court.  Ordi- 
narily it  is  true  that  where  the  court  be- 
low sets  aside  a  verdict  dependent  upon  the 
weight  of  evidence,  or  upon  conflicting  evi- 
dence, for  the  reason  that  the  evidence  pre- 
ponderates against  the  verdict,  this  court 
will  not  disturb  such  finding;  but  in  this 
case  the  court  below  certifies'  that  he  set  this 
verdict  aside  for  the  reason  that  the  defend- 
ant was  a  juror,  and  sat  with  some  of  the 
jurors  who  tried  his  case  in  the  trial  of  oth- 
er cases  at  that  term  of  the  court.  While 
the  court  below  has  large  discretion  in  set- 
ting aside  verdicts,  still  it  is  a  sound  judi- 
cial discretion,  and  where,  as  in  tills  case, 
the  verdict  is  set  aside  because  of  a  matter 
not  depending  upon  a  conflicting  state  of 
facts,  but  simply  upon  the  question  of  the 
proper  application  of  the  law  to  coi^ceded 
facts,  such  action  of  the  court  will  not  be 
approved  when  this  court  finds  that  the  low- 
er court  made  an  improper  application  of 
tlie  law  to  such  conceded  facts.  Wilson  v. 
Johnson,  72  W.  Va.  742,  79  S.  E.  734. 

It  follows  from  what  we  have  said  th^t 
the  judgment  of  the  circuit  court  of  Harri- 
son county  setting  aside  the  verdict  of  the 
jury  will  be  reversed,  the  verdict  reinstated, 
and  judgment  rendered  thereon  for  the  de- 
fendant. 


(82  W.  Va.  13) 

SHARP  V.  KLII^.     (No.  8409.) 

CSupreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1918.) 

(SyUahua  hy  the  Court,) 

1.  Easements  «i?»lb(l)— Appurtenant  Base- 
ment or  Wat. 
1  f  the  owner  of  an  unimproved  tract  of  land 
through  whicli  there  is  a  passable  private  road 
made  for  logging  and  other  purposes  and  used 
by  him  in  connection  with  his  ownership  of  the 
land  so  divide  the  tract  into  several  parts  as 


to  give  access  to  all  of  them  save  one  from  a 
public  highway  by  speans  of  such  road,  and  as 
to  leave  some  of  them  without  any  other  outlet 
or  means  of  access  to  and  from  a  highway, 
otherwise  than  by  procurement  thereof  through 
the  lands  of  strangers,  and  contemporaneously 
grant  the  several  parts  to  different  persons  by 
separate  conveyances,  each  grantee  takes  his 
part  of  the  land  subject  to  the  use  of  such  road 
by  each  of  the  others  as  an  easement  appurte- 
nant to  his  part  to  such  an  extent  as  is  reason- 
ably necessary  to  his  use  and  enjoyment  thereof. 

2.  Easements   ^=>31  —  Appubtenant    Ease- 
ment OF  Wat — Forfeitubb— OBSTBXJcnoN. 

An  improper  use  of  such  easement  does  not 
forfeit  the  title  thereto,  nor  justify  total  ob- 
struction thereof. 

3.  Appeal  and  Ebbor  €=»1152  —  Modifica- 
tion OF  Decree— Easements. 

A  decree  enjoining  the  owner  of  such  servi- 
ent estate  from  obstruction  of  the  road  in  any 
way  and  entered  upon  pleadings  and  evidence 
raising  no  issue  as  to  his  right  to  maintain  gates 
or  bars  across  it,  is  too  broad  in  its  scope  and 
will  be  modified  by  the  appellate  court  so  as 
to  limit  it  to  the  total  obstruction  complained 
of— a  fence  without  gates  or  bars. 

4.  Costs    «g=»238(2)  —  Appeal  —  FaiI/ITBe    to 
Raise  Question  in  Xoweb  Coubt. 

If,  however,  the  appellant  did  not  asic  for 
such  limitation  in  the  court  below,  the  modifica- 
tion neither  gives  him  right  to  costs  nor  denies 
it  to  the  appellee. 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Suit  for  injunction  by  Mary  M.  Sharp 
against  Virginia  Kline.  Decree  for  plaintiff, 
and  defendant  appeals.  Modified  and  af- 
firmed. 

N.  C.  McNeil,  of  Marlinton,  for  appellant 
L.  M.  McClintic  and  F.  R.  Hill,  both  of  Mar- 
linton, for  appellee. 

POFFENBARGER,  p.  The  decree  appeal- 
ed from  enjoins  the  obstruction  of  an  alleged 
private  road  claimed  on  three  grounds,  pre- 
scription, necessity,  and  implied  grant  or 
reservation. 

The  facts  are  somewhat  unusuaL  By  a 
deed  dated  November  29,  1889,  James  Gib- 
son, Jr.,  acquired  a  tract  of  land  containing 
154  acres,  more  or  less*.  By  four  deeds  dated 
April  6,  1898,  he  divided  the  tract  into  five 
parts  and  conveyed  them;  two  lying  in  oppo- 
site ends  of  the  original  tract  and  containing, 
respectively,  51  acres  and  33  acres  to  the 
plaintiff  Mary  M.  Sharp;  one  containing 
27  acres  and  adjoining  the  33-acre  tract  to 
Rachel  A.  Simmons;  one  containing  29  acre? 
to  John  A.  Peters  and  Isreal  Knight;  and 
one  containing  9^  acres  to  Madison  Boggs. 
By  subsequent  conveyances,  the  27-acre  tract 
became  the  property  of  the  defendant  Vir- 
ginia Kline.  Peters  now  owns  20  acres.  In 
some  way  not  disclosed,  Sallie  Lacy  became 
the  owner  of  4  acres.  The  Lacy,  Knight. 
Peters,  and  Kline  tracts  all  lie  between  the 
33-acre  tract  and  the  51-acre  tract,  and  the 
outlet  from  the  Kline  tract  to  the  public 
road  is  a  private  way  over  the  Lacy,  Knight, 
and  Peters*  tracts.  Mrs.  Sharp  claims  this 
road  extends  across  a  corner  of  the  Kline 


.  ^ss9For  other  easM  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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tract  to  her  33-acre  tract,  and  that  she  has 
the  right  to  use  It  in  transporting  timber 
from  her  51-acre  tract  to  and  across  her  33- 
acre  tract.  When  she  began  the  timber  op- 
eration in  that  way,  Mrs.  Kline  inclosed  a 
part  of  the  road  by  a  fence  running  around 
the  corner  of  the  land  over  which  it  runs. 

[1-3]  For  the  most  part«  the  land  seems  to 
have  been  uncleared  and  uncultivated  at 
the  time  of  the  conveyances  by  Gibson.  The 
tract  had  formerly  belonged  to  McDowell, 
and  he  and  Gibson  seem  to  have  taken  some 
timber  from  it  successively.  There  is  much 
evidence  tending  to  prove  there  was  a  path 
on  the  location  of  the  road  in  question  long 
before  any  of  the  land  was  Improved  to  any 
considerable  extent.  About  20  years  ago,  a 
house  was  built  on  the  Kline  tract,  and  at 
that  time  the  path  from  it  out  to  the  51-acre 
tract  was  enlarged  into  a  wagon  road,  but 
not  across  the  Kline  tract  to  the  Sharp  33- 
acre  tract.  Mrs.  Kline's  right  to  go  from 
heir  land  over  the  tracts  lying  between  it  and 
Mrs.  Sharp's  51-acre  tract  seems  not  to  be 
disputed.  If  Mrs.  Sharp  has  no  right  to  cross 
the  Kline  land  and  use  the  same  road,  she 
has  no  way  out  from  her  33-acre  tract  nor 
any  way  to  it  from  her  51-acre  tract  on 
which  she  resides.  The  former  is  not  in- 
closed, but  there  is  a  fence  on  one  side  of  it 
and  it  has  been  used  in  some  way  by  Mrs. 
Sharp  and  her  husband  for  pasturage  pur- 
poses  for  several  years.  In  making  that  use 
of  it,  they  have  driven  their  stock  over  the 
road  across  the  Kline  land.  They  and  others 
ha ve^  also  made  use  of  the  road  in  travel  from 
their  homes  to  a  place  called  Edray.  Mrs. 
Sharp  owned  her  land  about  eleven  years  be- 
fore Mrs.  Kline  obtained  the  title  to  the  27- 
acre  tract.  During  that  period,  none  of  the 
former  owners  of  that  tract  made  any  ob- 
jection to  the  use  of  the  road,  nor  did  Mrs. 
Kline  do  so  until  about  six  years  after  she 
got  the  land.  The  51-acre  tract  is  on  a  pub- 
lic road  to  which  all  the  other  tracts  have  an 
outlet  by  means  of  this  old  private  road,  and 
without  it  the  33-acre  tract  has  no  outlet  to 
any  public  road. 

If  Gibson  had  retained  the  33-acre  tract, 
the  facts-  and  circumstances  would  have  sus- 
tained a  claim  of  right  of  ingress  and  egress 
over  the  other  tracts,  under  principles  de- 
clared in  Hoffman  r.  Shoemaker,  69  W.  Va. 
233,  71  S.  E.  198,  34  L.  R,  A.  (N.  S.)  632. 
The  existence  of  the  old  road  might  not  of 
itself  suffice  to  give  such  way  by  implied 
reservation,  but  that,  together  with  the  lack 
of  any  other  outlet,  would  make  the  unex- 
pressed intention  clear.  Though  he  did  not 
retain  It,  the  same  facts  and  circumstances 
were  known  to  all  of  the  grantees.  They 
saw  the  old  road  and  the  situation  of  the  33- 
acre  tract,  and  took  their  conveyances  with 
full  knowledge  of  facts  raising  a  presiunp- 
tlon  of  intent  so  strong  that  the  contrary 
thereof  cannot  be  supposed.  In  claiming 
against   them,   Mrs*.   Sharp   does   not  claim 


against  the  words  of  her  own  deed,  as  Gib- 
son would  have  been  compelled  to  do,  if  he 
had  retained  this  tract,  wherefore  it  is  eas- 
ier to  justify  her  claim  than  it  would  have 
been  to  justify  his,  in  the  case  supposed.  Her 
situation  is  similar  to  that  of  a  grantee  tak- 
ing land  with  an  apparent  easement  over  the 
remaining  lands  of  the  grantor.  If  the  fic- 
tion of  priority  of  the  grants  of  the  other 
tracts  could  be  indulged,  her  right  would  be 
that  of  a  grantor  holding  an  impliedly  reserv- 
ed way  over  them,  for  Gibson  had  it  and  she 
took  such  right  as  he  had.  If  it  oould  be  said 
she  took  her  conveyance  iflrst,  she  had  the 
way  by  implied  grant.  The  case  seems,  how- 
ever, to  fall  more  clearly  within  the  princi- 
ples announced  in  Johnson  v.  Gould,  60  W. 
Va.  84,  53  S.  E.  798.  Though  the  grantees 
were  not  all  cotenants,  they  all  took  convey- 
ances by  which  an  entire  tract  of  land  was 
divided  among  them,  and  the  old  road  was  an 
apparent  easement  necessary  to  complete  en- 
joyment of  all  the  parts  into  which  the  tract 
was  divided,  particularly  the  9%,  29,  27,  and 
33  acre  tracts,  none  of  which  had  any  outlet 
otherwise  than  by  this  road.  The  two  cir- 
cumstances, an  apparent  easement  and  lack 
of  outlet  by  any  other  way,  sustain  Mrs. 
Sharp's  claim  under  any  of  these  theories. 
Even  if  the  latter  element  did  not  exist,  prin- 
ciples announced  in  Scott  v.  Moore,  98  Va. 
668,  37  S.  E.  342,  81  Am.  St  Rep.  749,  would 
justify  her  claim. 

There  is  some  conflict  in  the  evidence  as 
to  the  true  location  of  the  road  and  as  to 
whether  Mrs.  Sharp  has  strictly  adhered  to 
It  in  passing  over  Mrs.  Kline^s  land,  but  there 
is  no  preponderance  of  evidence  against  the 
trial  court's  finding  as  to  the  character  or 
location  of  the  road,  justifying  disturbance 
thereof.  Occasional  deviations  from  the  old 
road,  if  any,  do  not  Justify  obstruction  there- 
of. The  remedy  by  phy^cal  obstruction  or 
legal  process  is  limited  to  the  departures  or 
deviations.  Many  witnesses  positively  and 
definitely  locate  the  old  road. 

If  appurtenance  of  the  way  only  to  the 
33-acre  tract  and  lack  of  right  to  It  for  pur- 
poses pertaining  only  to  the  51-acre  tract, 
such  as  marketing  timber  therefrom,  be  as- 
sumed but  not  decided,  the  misuse  of  it  does 
not  give  right  to  prevent  proper  use  of  it  by 
an  obstruction  or  otherwise.  The  remedy 
would  be  an  injunction  against  the  improper 
use. 

[4]  The  decree,  however,  goes  beyond  the 
right  of  the  plaintiff,  in  its  denial  of 
the  right  of  the  defendant  to  obstruct  the 
road  in  any  way.  She  may  have  right,  un- 
der principles  declared  in  Collins  v.  Degler, 
74  W.  Va.  455,  82  S.  E.  265,  to  maintain 
gates  or  bars  across  the  road.  The  plain- 
tiff has  no  express  grant  of  a  way  across 
the  defendant's  land.  She  takes  it  by  im- 
plication, and  rights  so  acquired  are  only 
such  as  are  reasonably  necessary,  or  such 
as  the  parties  may  reasonably  and  fairly  be 
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deemed  to  bave  contemplated.  As  to  the 
right  to  maintain  gates  or  bars,  the  pleadings 
and  evidence  are  silent,  wherefore  the  trial 
court  cannot  be  deemed  to  have  intended  to 
pass  upon  it,  but  the  decree  might  by  reason 
of  the  breadth  of  its  terms,  amount  to  an 
adjudication  against  the  right  Whether  this 
is  the  result  of  inadvertence  or  error  in  judg- 
ment, it  should  be  corrected  by  a  modification 
of  the  decree,  limiting  it  to  the  obstruction 
complained  of,  namely,  fences  without  gates 
or  bars  permitting  proper  use  of  the  road, 
and,  as  so  modified,  it  will  be  affirmed. 

As,  presumptively,  the  trial  court  would 
have  inserted  this  qualification,  if  it  had  been 
requested  to  do  so,  the  modification  does  not 
entitle  the  appellant  to  costs.  Substantially 
prevailing,  the  appellee  is  entitled  to  costs. 
Frye  v.  Mlley,  54  W.  Va.  324,  46  S.  B.  135. 


<81  W.  Va.  795) 

BARTLJ03Y  v.  WESTERN  MARYLAND 
RY.  CO.    (No.  3289.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  191&) 

(Syllabus  hy  the  Cowri.) 

1.  Pleadinq     ^=»248(11)— Amendment— New 
Oaube  or  Action. 

An  amended  declaration,  allef^ing  the  act  of 
negligence  complained  of  to  consist  of  suddenly 
and  violently  starting  the  train  after  it  had 
stopped,  and  before  plaintiff  had  time  to  alight, 
thereby  throwing  him  to  the  ground  and  injur- 
ing him^  instead  of,  as  alleged  in  the  original 
declaration,  failure  to  stop  the  train  at  the 
station,  and  thereby  comjpelling  plaintiff  to 
alight  while  the  train  was  m  motion,  does  not 
state-  a  new  cause  of  action. 

2.  CARaiEss    ^=s>280(l)  —  Passenoebs  —  Cabs 
Requihed. 

A  common  carrier  is  held  to  the  highest  de- 
gree of  care,  commensurate  with  reasonable 
foresight  and  judgment,  for  the  safe  carrying  of 
its  passengers.  The  slightest  degree  of  negli- 
gence causing  them  injury  renders  the  carrier 
liable. 

3.  Trial  ^=»252(10)— In juby  .  to  Passengeb— 
Inbtbuction— Applicability  to  Evidence. 

Where  a  declaration  consists  of  two  counts, 
each  alleging  a  distinct  act  of  negligence  and 
onlj  one  of  them  is  supported  by  any  evidence, 
it  18  error  to  instruct  the  jury  they  may  find 
against  defendant,  if  they  believe  either  of  said 
acts  is  proven.  To  justify  such  an  instruction 
there  must  be  some  evidence  tending  to  prove 
both  negligent  acts. 

4.  Tbial  €=s>242— Misleading  Instruction. 

It  is  likewise  error,  in  such  case,  to  instruct 
the  jury  that  plaintiff  is  not  entitled  to  re- 
cover **under  the  first  count,"  unless  he  proves 
by  a  preponderance  of  the  evidence  the  negli- 
gence therein  alleged.  Such  instruction  implies 
tliat  the  jury  have  the  right  to  find  against  the 
defendant  on  the  negligence  alleged  in  the  sec- 
ond count,  notwithstanding  it  is  not  supported 
by  evidence,  and  is  therefore  misleading. 

5.  Neolioengk     ^=»122(1)  —  Contbibutoby 
NEGLIGENCI&— Burden  of  Pboof. 

Where  the  defense  is  contributory  negli- 
gence, the  burden  is  on  defendant  to  establish  it. 

6.  Cabbiebs  ^=»333(5)— Injuby  to  Passengeb 
—Contbibutoby  Negligence. 

Gene^aUy  it  is  negligence  per  se  for  a  pas- 
senger, in  full  possession  .of  his  senses  and  facul- 
ties, to  alight  from  a  train  while  it  is  in  motion, 


and  the  failure  of  a  brakeman,  who  happens  to 
be  near  by.  to  warn  a  passenger,  standing  on 
the  steps  of  a  car  ready  to  alight,  does  not  ex- 
cuse such  contributory  negligefice. 
7.  Evidence    ^=»208(6)— Amendment— Obiqi- 

NAL  DECLABATION  CONSIDERED  ABANDONED. 

Where  a  demurrer  has  been  sustained  to  the 
ori^al  declaration,  and  an  amended  one  filed 
which  makes  no  reference  to  it,  it  is  not  error 
to  refuse  to  permit  defendant  to  read  to  the 
jurv,  as  evidence  of  an  admission,  the  original 
dedaration. 
8.'  Appeal  and  £>bbob  $=s>241  —  Tbial  ^=> 

89  —  Motion    to    Exclude    Evidence  — 

Waiveb. 
Where  testimony  is  admitted  proving  that 
plaintiff,  several  months  after  his  injury,  was 
confined  to  his  bed  for  two  or  three  weeks,  and 
there  is  no  testimony  showing  such  confinement 
to  be  the  natural  and  direct  result  of  the  in- 
jury, a  motion  to  exclude  it  should  be  sustained. 
Such  motion  is  not  waived  by  failure  to  renew 
it  after  the  tEiking  of  evidence  is  concluded, 
where  the  point  is  saved  by  a  special  bill  of  ex- 
ceptions. 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  John  F.  Bartley  against  Western 
Maryland  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded  for  new  triaL 

E.  A  Bowers,  of  Elkins,  and  A  Jay  Valen- 
tine, of  Parsons,  for  plaintiff  in  error.    D. 
£.  Cuppett,  of  Thomas,  and  Chas.  D.  Smith,  ^ 
of  Parsons,  for  defendant  in  error. 

WILLIAMS,  J.  Plaintiff,  a  passenger  on 
defendant's  train,  who  was  injured  while  at- 
tempting to  alight  therefrom  at  one  of  de- 
fendant's stations,  recovered  Judgment  for 
said  injury,  and  defendant  brings  error. 

[1]  The  overruling  of  defendant's  demurrer 
to  plaintiff's  amended  declaration  is  assigned 
as  error.  Counsel  insist  the  amended  decla- 
ration avers  a  new  and  different  cause  of  ac- 
tion from  that  alleged  in  the  original  decla- 
ration, to  which  a  demurrer  had  been  sustain- 
ed with  leave  to  plaintiff  to  amend.  The 
negligent  acts  averred  in  the  original  decla- 
ration, which  consists  of  two  counts,  are: 

(1)  That  defendant  did  not  stop  its  train  at 
the  village  of  Francis  a  sufficient  time  to 
enable  plaintiff  to  alight,  "and  stopped  but 
momentarily  at. said  point,  and  plaintiff  was 
compelled  to  alight  from  said  train  while  it 
was  yet  in  motion,"  and  in  consequence  of 
such  negligence  of  defendant  plaintiff  was 
hurled  from  the  train,  '*while  it  was  in  rapid 
motion,"  with  great  force  and  violence;  and 

(2)  that  defendant  was  also  negligent  in 
knowingly  having  in  its  service  in  charge  of 
the  train  a  conductor  inexperienced  in  the 
running  and  operation  of  passenger  trains. 
Whereas  in  the  amended  declaration,  like- 
wise having  two  counts,  he  avers  in  the  first 
count  the  negligent  act  to  be  that  the  train 
slowed  down  at  the  station  and  stopped, 
and  plaintiff,  believing  it  would  remain  stand- 
ing long  enough  to  permit  him  to  alight, 
proceeded  to  do  so,  and  "was  at  and  on  the 
last  step  of  the  coach  In  which  he  was  rid- 


^59For  other  oases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Dlgeeto  and  Indexes 
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ing,  and  just  at  the  point  of  stepping  on  the 
defendant's  platform,  when  said  defendant 
negligently,  carelessly,  and  without  warning 
and  notice  to  plaintiff,  suddenly  started  said 
train  in  motion  with  great  force  and  violence 
that  by  reason  of  which  plaintiff  was  violent- 
ly hurled  and  thrown  from  said  train"  and 
injured.  The  second  count  is  not  materially 
different  from  the  second  count  of  the  origi- 
nal declaration. 

This  does  not  constitute  a  departure  from 
the  original  cause  of  action.  The  two  decla- 
rations set  out  the  same  facts  and  circum- 
stances, the  same  time,  place,  and  relation  be- 
tween the  parties  as  passenger  and  carrier, 
and  the  same  injurV  to  plaintiff,  caused  by 
his  being  thrown  while  alighting  from  the 
train;  the  only  difference  being  in  the  two 
statements  of  the  particular  act  of  negli- 
gence which  constituted  the  proximate  cause 
of  plaintiff's  injury.  Notwithstanding  the 
amendment  is  materia?  and  vital  as  It  re- 
spects plaintiff's  right  to  recover  for  the  in- 
jury, nevertheless  he  had  a  right  to  amend 
in  that  respect.  This  court  has  always  been 
liberal  in  allowing  amendments  to  be  made 
to  declarations,  so  long  as  tliere  is  an  ad- 
herence to  the  original  cause  of  action. 
Findley  v.  Coal  &  Coke  Ry.  Co.,  76  W.  Va. 
•  747,  87  S.  B.  198,  cited  to  support  defendant's 
contention,  is  not  applicable.  There  Find- 
ley's  right,  although  growing  out  of  a  single 
wrong  or  negligent  act,  depended  upon  one  or 
the  other  of  two  distinct  laws,  one  the  state 
law  and  the  other  an  act  of  Congress,  the 
right  depending  upon  the  particular  law  he 
invoked  and  not  wholly  upon  the  physical 
facts  and  circumstances  causing  the  injdry. 
If  the  right  was  derived  from  Congress  it 
was  held  to  be  one  cause  of  action,  and  if 
from  state  law  another  and  distinct  cause  of 
action.  The  introduction  of  additional  phas- 
es or  circumstances  of  the  same  wrong  com- 
plained of  in  the  original  declaration,  if  the 
Identity  of  the  cause  of  action  is  preserved, 
is  not  a  departure.  Hanson  v.  Blake,  63  W. 
Va.  560,  60  S.  B.  589;  Snyder  v.  Harper,  24 
W.  Va.  206;  Clarke  v.  Ohio  River  R.  R.  Co., 
39  W.  Va.  732,  20  S.  E.  696;  Mulvay  v.  Hanes, 
76  W.  Va.  721,  86  S.  E.  758. 

[2]  The  court  gave  five  instructions  for 
plaintiff  of  which  defendant  complains.  No. 
1  told  the  jury  It  was  defendant's  duty,  as  a 
common  carrier  of  passengers,  "to  use  and 
exercise  the  utmost  and  highest  possible  de- 
gree of  care  toward  the  plaintiff,  and  see  that 
he  was  safely  carried  to  and  delivered  from 
said  train  at  Francis  without  injury;  and, 
if  the  jury  believe  that  the  defendant  in  any 
way  failed  to  carry  out  such  undertaking, 
by  starting  said  train  before  the  plaintiff  had 
safely  alighted,  or  by  having  in  charge  of 
said  train  as  conductor  an  inexperienced  serv- 
ant, then  any  one  of  said  acts  were  acts  of 
negligence  on  the  part  of  said  defendant,  and 
if  the  plaintiff  was  injured  by  reason  of  such 
negligence,  the  jury  may  render  a  verdict  for 
the  plaintiff  for  such  sum  as  the  evidence 


,  warrants,  not,  however,  to  exceed  95,000.** 
So  far  as  this  instruction  defines  defendant's 
duty  and  the  degree  of  care  required  in  the 
discharge  thereof,  it  is  unobjectionable.  A 
carrier  must  use  the  highest  degree  of  care 
commensurate  with  reasonable  foresight  and 
judgment  A  carrier  is  liable  for  the  slight- 
est degree  of  negligence  causing  injury  to  a 
passenger.  See  Brogan  y.  Traction  Co.,  76 
W.  Va.  698,  86  S.  B.  753,  and  Cain  v.  Trac- 
tion Co.,  95  S.  E.  88,  decided  at  the  present 
tenn. 

[3, 4]  The  vice  of  the  Instruction,  however, 
is  contained  In  the  latter  part  of  it,  wherein 
it  submits  to  the  jury  two  alleged  acts  of 
negligence,  only  one  of  which  is  supported  by 
evidence,  and  tells  them  **any  one  of  said  actd 
were  acts  of  negligence,"  and  that,  if  they 
believe  plaintiff  was  injured  *'by  reason  of 
such  negligence,"  they  might  find  for  him. 
True  plaintiff  alleged,  as  an  act  of  negligence, 
the  employment  of  an  incompetent  and  inex- 
perienced conductor,  in  charge  of  the  train, 
but  this  averment  was  put  in  issue,  and  there 
is  no  evidence  to  support  it  Although  the 
conductor,  E.  C.  Smith,  admits,  in  his  tes- 
timony, he  was  not  the  regular  conductor 
who  ran  the  train  on  which  plaintiff  was 
carried,  he,  nevertheless,  proved  he  had  been 
in  the  service  of  the  Western  Maryland  Rail- 
way Company  since  1903,  was  flagman,  and 
had  been  promoted  as  extra  conductor  in 
January,  1909,  and  had  made  this  particular 
run  as  much  as  two  weeks  at  a  time,  before 
October  23,  1915,  the  time  of  plaintiff's  in- 
jury. Mr.  Weese,  the  brakeman  on  the  train, 
had  been  in  the  employ  of  the  company,  on 
the  same  branch  of  its  road,  since  1905,  and 
had  also  been  promoted  to  the  position  of 
conductor.  The  railroad  was  a  branch  line 
running  from  Thomas  to  Davis,  and  on  this 
occasion  the  train  consisted  of  two  passenger 
coaches,  a  ladies'  car,  and  a  smoker..  There 
is  no  evidence  that  the  crew  was  not  both 
competent  and  sufficient  in  numbers  to  handle 
the  train  properly.  Why  the  regular  con- 
ductor was  not  in  charge  on  that  evening 
does  not  appear,  nor  is  it  material,  because 
Smith,  who  took  his  place,  or  any  other  mem- 
ber of  the  crew,  is  not  shown  to  be  either  in- 
competent or  inexperienced.  The  jury  may 
have  been  misled  by  the  Instruction  to  believe 
the  conductor  was  incompetent,  simply  be- 
cause he  was  not  the  regular  conductor,  and 
therefore  that  his  employment  was  the  neg- 
ligence which  caused  the  accident,  whereas 
it  has  not  the  remotest  connection  with  the 
proximate  cause  of  plaintiff's  Injury,  so  far 
as  the  evidence  discloses.  The  most  compe- 
tent and  experienced  trainmen  are  sometimes 
guilty  of  negligence.  In  view  of  this  instruc- 
tion '  the  jury  may  have  found  defendant 
guilty  of  an  act  of  negligence  not  supported 
by  any  evidence.  An  instruction,  not  found- 
ed on  facts  supported  by  some  evidence^ 
should  not  be  given. .  The  Instruction  is  not 
a  binding  one,  and  therefore  not  subject  to 
the  criticism  made  of  it«  that  it  should  have 
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submitted  also  the  fact  of  contributory  neg- 
ligeuce.  It  says  the  Jury  "may/'  not  that  it 
must,  find  for  plaintiff. 

Plaintiff's  No.  2  is  bad  for  the  same  reason. 
In  effect  it  tells  the  jury,  if  they  believe  de- 
fendant was  *'guilty  of  the  acts  or  any  of  the 
acts  of  negligence  charged  in  the  declara- 
tion, and  as  a  result  of  auch  negligence  plain* 
tiff  suffered  injury,"  then  it  is  their  duty  to 
And  for  plaintiff.  It  likewise  submits  to 
them  an  act  of  negligence  alleged,  but  not 
supported  by  any  evidence  whatever. 

£6]  No.  3  correctly  instructs  the  jury  that 
the  burden  of  proof  is  on  defendant  to  prove, 
by  a  preponderance  of  the  evidence,  contribu- 
tory negligence.  Tlie  evidence  is  conflicting 
respecting  the  manner  of  plaintiff's  injury. 
Plaintiff  swears  the  train  had  stopped,  and 
then  was  started  suddenly  and  violently  just 
as  he  was  stepping  from  the  lower  step  to 
the  ground,  and  threw  blm  down.  On  the 
other  hand,  one  or  two  witnesses  for  defend- 
ant testify  that  he  stepped  off  while  the 
train  was  in  motion  and  before  it  had  stop- 
ped. The  principal  defense  was  that  plain- 
tiff's Injury  was  caused  by  his  .own  negli- 
gence, and  the  well-settled  rule  in  this  state 
Is  that  defendant  must  prove  it. 

No.  4  correctly  informed  the  jury  as  to 
the  elements  proper  to  be  considered  in  es- 
timating plaintiff's  damages,  if  they  should 
find  for  him. 

[8]  Plaintiff's  No.  5  told  the  jury.  If  they 
should  find  from  the  evidence  that  plaintiff 
was  about  to  alight  while  the  train  was  still 
In  motion,  and  should  also  find  that  Brake- 
man  Weese  was  on  the  steps  of  the  adjoin- 
ing coach  and  in  a  position  to  see,  and  did 
see  that  plaintiff  was  about  to  step  off  befqre 
the  train  had  come  to  a  full  stop,  then  it  was 
said  brakeman's  duty  to  warn  plaintiff. 
Granting  that  it  would  be  the  brakeman's 
duty,  under  some  circumstances,  to  warn  a 
passenger,  there  is  nothing  in  the  record  to 
indicate  that  plaintiff  was  not  in  full  pos- 
session of  his  senses  and  capable  of  taking 
care  of  himself.  Weese  swears  he  did  not 
warn  plaintiff  because  he  did  not  think  he 
was  going  to  get  off  until  the  train  stopped. 
There  is  no  duty  to  warn  a  person  of  a  dan- 
ger of  which  he  is  fully  cognizant  himself. 
Plaintiff  was  then  nearly  77  years  old,  and  it 
might  be  more  negligent  for  a  man  of  that 
age  to  try  to  alight  from  a  moving  train 
than  for  a  younger  man.  There  is  no  evi- 
dence to  show  that  Weese  had  any  reason  to 
believe  that  plaintiff,  even  though  he  was  on 
the  step  ready  to  alight,  would  attempt  to  do 
so  before  the  train  came  to  a  stop.  For  a 
pas.senger  to  attempt  to  alight  while  the  train 
is  in  motion  is  generally  negligence.  Hoyl- 
man  v.  Railroad  Co.,  65  W.  Va.  264,  64  S.  E. 
536,  22  L.  R.  A.  (N.  S.)  741,  17  Ann.  Cas. 
1149;  3  Moore  on  Carriers,  1685.  Weese  had 
a  right  to  assume  plaintiff  would  not  step  off 
while  the  train  was  moving,  and  his  failure 
to  warn  him  Hot  to  do  so  does  not  excuse 
plaintiff's  contributory  negligence,  if  the  jury 


f  believed  him  guilty  thereof,  and  the  Instruc- 
tion should  not  have  been  given.  Illinois 
Central  R.  Co.  v.  Massey,  97  Miss.  794,  53 
South.  385. 

Plaintiff's  No.  6  is  bad  for  the  reason  al- 
ready given  for  holding  the  giving  of  Nos. 
1  and  2  Improper,  1.  e.,  there  is  no  evidence 
to  support  the  charge  that  the  servants  in 
control  of  the  train  were  incompetent  and 
inexperienced. 

The  refusal  to  give  defendant's  instructions 
Nos.  A,  2,  and  4,  and  giyUig  one  on  the  court's 
own  motion,  are  also  complained  of.  A  was 
a  peremptory  instruction,  and  was  properly 
refused.  While  the  evidence  is  conflicting, 
the  verdict  could  rest  on  plaintiff's  testimony. 

No.  2  presents  the  converse  of  plaintiff's 
case  as  proven  by  his  own  testimony,  by  tell- 
ing the  jury,  unless  they  believe  he  has  es-^ 
tabllshed  by  a  preponderance  of  the  evidence 
that  the  'train  was  negligently  started  before 
plaintiff  had  a  reasonable  time  to  get  off, 
he  could  not  recover.  It  plainly  api)ears 
from  the  evidence  that  the  instruction  sub- 
mits the  only  ground  on  which  plaintiff  had 
any  right  to  recover,  and  it  should  have  been 
given. 

Defendant's  No.  4  is  covered  by  its  No.  1, 
which  was  given,  informing  tie  jury  that  it 
is  the  duty  of  a  passenger  to  remain  on  the 
train  until  it  stopped,  under  ordinary  and 
normal  conditions,  and  if  they  believed  plain- 
tiff left  the  train  voluntarily,  while  it  was  in 
motion,  he  could  not  recover.  That  is  the 
law,  and  the  giving  of  No.  1  rendered  un- 
necessary the  giving  of  No.  4. 

Defendant's  No.  2,  which  we  hold  was  Im- 
properly refused,  was  modified  by  the  court, 
and  given  as  modified.  While  this  Instruc- 
tion may  be  correct  as  stating  a  legal  prop- 
osition, it  clearly  indicates  the  theory  of  the 
court  respecting  plaintiff's  right  to  recover 
on  the  second  count  in  his  declaration,  even 
though  there  was  no  evidence  in  the  record 
to  support  a  recovery  on  the  negligence  aver- 
red in  that  count.  It  tells  the  jury  plain- 
tiff fs  not  entitled  to  recover  under  the  first 
count  of  the  declaration,  unless  he  has  prov- 
en by  a  preponderance  of  the  evidence  that 
the  train  was  negligently  started  before  he 
had  reasonable  time  to  alight,  thereby  im- 
plying that  the  jury  might  find  for  him,  un- 
der the  second  count,  if  they  believed  he  had 
been  injured.  For  this  reason  we  think  the 
instruction  was  misleading  and  should  not 
have  been  given.  The  negligence  averred 
In  the  first  count,  starting  the  train  sudden- 
ly, is  the  only  negligence  supported  by  any 
testimony  In  the  record.  The  evidence  makes 
it  clear  that  plaintiff  was  Injured  in  one  of 
two  ways  only,  either  by  being  thrown  to  the 
ground  by  the  sudden  and  violent  starting 
of  the  train,  after  it  had  stopped  and  he 
had  attempted  to  alight,  or  by  attempting 
to  step  off,  while  the  train  was  in  motion 
and  before  it  had  stopped.  If  the  jury  be- 
lieved his  testimony,  they  had  a  right  to  find 
for  him;   otherwise  not. 
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[7]  Complaint  is  made  of  the  court's  refus- 
al to  permit  the  original  declaration  to  be 
read  as  evidence  to  the  jury  In  contradiction 
of  plaintiff's  testimony  respecting  the  man- 
ner of  his  injury.  The  amended  declaration 
is  complete  within  Itself;  It  Is  not  in  any 
way  connected  with  or  made  a  part  of  the 
original.  In  such  case  the  original  declara- 
tion is  considered  as  wholly  abandoned,  and 
could  not  properly  be  admitted  for  the  pur- 
pose of  proving  an  admission  in  the  pleading, 
Inconsistent  with  plaintiff's  testimony.  Rod- 
erick* v.  Railroad  Co.,  7  W.  Va.  54. 

[8]  Plaintiff  testified,  regarding  his  physi- 
cal condition  since  his  Injury,  that  he  was 
laid  up  for  four  weeks  and  confined  to  his 
bed  two  weeks.  This  testimony  was  objected 
to  on  the  ground  that  it  was  not  shown  to 
'  be  the  natural  and  direct  consequence  of  his 
Injury.  His  Injury  occurred  in  October,  aft- 
er which  he  continued  to  walk  around  and 
was  not  confined  to  his  bed  until  in  the  fol- 
lowing April.  It  was  not  connected  up  with 
and  shown  to  be  caused  by  the  Injury,  and 
defendant's  motion  to  strike  out  this  testi- 
mony should  have  been  sustained.  Defend- 
ant saved  the  point  by  a  special  bill  of  ex- 
ceptions, and  therefore  did  not  waive  It  by 
not  further  insisting  on  his  motion  at  the 
conclusion  of  plaintiff's  evidence. 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
triaL 

(82  W.  Va.  18) 

In   re    STOLI/INGS'    ESTATE.     (No.   8484.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1918.) 

fSyllahus  hp  the  Court.) 

1.  exegutobs  and  administrators  €s»17(2) 
—Appointment— Distributee— Statute. 

The  clause  in  section  5,  c.  85,  Code  1913 
(sec.  3992),  providing  for  a  grant  of  adminis- 
tration to  a  oistributee  who  has  not  declined  the 
trust  on  his  application  therefor  after  the  lapse 
of  30  days  from  the  death  of  the  intestate  and 
the  appointment  of  a  creditor  of  the  intestate 
or  other  person  who  is  not  a  distributee,  is  man- 
datory, and  an  application  so  made  must  bs 
granted  if  the  applicant  is  a  person  fit  for  the 
trust  and  able  to  qualify. 

2.  ExECxrroBs  and  Administrators  ^=:>17(4) 
—Appointment— Mother  op  Infant  Dis- 
tributee. 

If  a  sole  distributee  is  an  infant  of  tender 
years,  and  for  that  reason  unable  to  obtain  ad- 
ministration in  his  own  right  or  to  nominate  a 
person  for  the  trust,  his  mother,  as  his  natural 
guardian,  custodian,  nearest  relative  and  pro- 
spective heir,  the  father  being  dead,  may  demand 
tne  administration  in  her  own  name  and  on  his 
behalf,  and  it  is  the  duty  of  the  county  court 
having  jurisdiction  to  grant  it  to  her  upon  a 
proper  application  therefor  if  she  is  a  suitable 
person  and  able  to  qualify. 

Error  from  Circuit  Court,  Logan  County. 

Petition  by  Anna  B.  StoUinga  for  appoint- 
ment as  administratrix  of  the  estate  of  Joel 
Stolllngs,  deceased,  in  lieu  of  the  appoint- 
ment of  L.  D.  Stolllngs  previously  made  by 
the  clerk  of  the  county  court.    From  a  judg- 


ment of  the  circuit  court,  affirming  an  order 
of  the  county  court,  dismissing  the  petition, 
petitioner  brings  error.  Judgments  reversed, 
and  case  remanded,  with  directions  to  grant 
administration'  to  petitioner. 

Enslow,  ntzpatrick  &  Baker,  of  Hunting- 
ton, for  plaintiff  Anna  B.  Stolllngs.  Chafin 
&  Bland,  of  Logan,  for  defendant  L.  D.  Stol- 
llngs. 

POFFBNBARGER,  P.  The  disposition  of 
this  writ  of  error  to  a  Judgment  of  the  cir- 
cuit court  of  Logan  county,  rendered  on  an 
appeal  from  an  order  of  the  county  court  of 
said  county,  dismissing  the  petition  of  Anna 
B.  Stolllngs,  praying  for  her  appointment 
to  the  office  and  trust  of  administratrix  of 
the  personal  estate  of  Joel  Stolllngs,  her  de- 
ceased husband,  in  lieu  of  the  appointment 
of  L.  IX  Stolllngs,  father  of  the  decedent, 
as  his  administrator,  previously  made  by  the 
clerk  of  the  county  court  of  said  county,  in- 
volves the  interpretation  and  construction 
of  section  4  of  chapter  85  of  the  Code  (sec. 
3991),  relating  to  the  right  of  administra- 
tion of  the  estates  of  persons  dying  intestate. 

The  grounds  of  the  resistance  of  the  wid- 
ow's right  of  administration  by  the  ap- 
pointee and  denial  thereof  by  the  court  were 
delay  in  her  application  and  her  alleged  lack 
of  interest  in  the  estate,  she  having  deserted 
and  abandoned  her  husband  without  cause, 
such  as  would  have  entitled  her  to  a  divorce, 
nearly  5  years  before  the  date  of  his  death. 
As  to  her  relations  with  her  husband  and 
the  circumstances  of  their  separation,  her 
testimony  only  was  taken,  and  she  admits 
she  left  his  home  at  night  while  he  was  tem- 
porarily away  at  work,  and  without  any  cause 
or  reason  other  than  the  occasional  occur- 
rence of  petty  quarrels  between  them.  They 
were  married  March  26, 1909,  a  son  was  bom 
to  them  March  22,  1910,  and  she  left  him 
January  16,  1911,  going  to  the  city  of  Hunt- 
ington In  Cabell  county  and  taking  the  child 
with  her.  He  remained  in  Logan  county  un- 
til or  on  or  about  February  5,  1916,  on  which 
date  he  was  killed  by  a  train  of  the  Chesa- 
peake &  Ohio  Ballway  Company  at  a  cross- 
ing by  a  collision  of  the  train  with  a  wagon 
on  which  he  was  riding.  Notwithstanding 
his  death  in  Logan  county  and  lack  of  any 
estate  of  any  character  left  by  him  In  Cabell 
county,  the  widow,  on  February  23,  1916, 
applied  for  letters  of  administration  In  that 
county,  and  they  were  granted  to  her.  On 
May  1,  1916,  L.  D.  Stolllngs  on  his  applica- 
tion was  appointed  in  Logan  county,  as  has 
been  stated.  Before  the  appointment  made 
by  the  clerk  of  the  county  court  of  that  coun- 
ty had  been  confirmed  by  said  court,  the  wid- 
ow filed  her  petition  therein  for  the  purpose 
and  with  the  result  aforesaid. 

The  jurisdiction  of  the  county  court  of 
Logan  county  is  not  controverted.     As   to 
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It  the  parties  are  agreed  and  the  statute  is 
plain.    Code,  c  77,  §22  (sec  3887). 

There  is  no  claim  that  L.  D.  Stollings  is  a 
distributee  of  the  estate,  but  it  is  insisted 
that  the  widow  by  her  desertion  has  preclud- 
ed herself  from  such  right  in  the  estate  as 
she  would  have  had  if  she  had  continued  to 
live  with  her  husband  until  the  time  of  his 
death.  The  estate  consists  only  of  the  claim 
for  damages  against  the  railroad  company 
which  inures  to  the  benefit  of  the  parties  and 
in  the  proportion  provided  by  law  in  relation 
to  the  distribution  of  personal  estate  left  by 
persons  dying  intestate.  Code,  c.  103,  §  6  (sec. 
4410).  If  not  precluded  from  participation  in 
the  estate  by  reason  of  her  desertion,  the  wid- 
ow Is  entitled  to  one-third  of  the  recovery  or 
amount  paid  as  such  damages.  Clause  3,  §  9, 
c  78,  Code  (sec.  3909).  If  a  widow  is  barred 
of  her  dower  in  the  estate  of  her  husband  un- 
der any  provision  of  law,  she  is  denied  the 
benefit  of  the  provision  made  for  her  out  of 
his  personal-  estate.  Code,  c.  78,  §  12  (sec. 
3912).  If  a  wife  voluntarily  leave  her  hus- 
band without  cause,  «uch  as  would  entitle 
her  to  a  divorce  from  the  bonds  of  matrimony 
or  from  bed  and  board,  and  without  suc^ 
cause  and  of  her'  own  free  will  be  living  sepa- 
rate and  apart  from  him  at  the  time  of  his 
death,  she  is  barred  of  her  dower.  Code,  c. 
65,  §  7  (sec.  3655).  If  right  of  administra- 
tion in  the  plaintiff  in  error  depended  en- 
tirely ui)on  her  right  of  participation  in  the 
distribution  of  the  estate,  it  would  be  neces- 
sary to  determine  here,  for  the  purposes  of 
this  proceeding,  whether  she  is  a  beneficiary 
of  the  estate  or  not  But  if  she  has  right 
of  administration  on  the  ground  of  her  rela- 
tion to  the  child,  she  being  his  natural  guard- 
ian, it  is  unnecessary  to  say  whether  or  not 
she  is  barred  of  her  right  as  a  distributee. 
The  child's  interest  in  the  estate  is  incontro- 
vertible, and  she,  as  his  natural  g^uardian  and 
the  person  standing  nearest  to  him  in  all 
respects,  may  be  entitled  to  control  the  ad- 
ministration. 

[1,  2]  The  statute  accords  preference  to  dis- 
tributees in  the  award  of  administration  in 
these  terms: 

"Administration  shall  be  granted  to  the  dis- 
tributees who  apply  therefor,  preferring?  first  the 
husband  or  wife,  and  then  such  of  the  others 
entitled  to  distribution  as  the  court  shall  see 
fit.'*    Code,  c.  85,  §  4  (sec.  3991). 

If  none  of  them  applj  for  it  within  30  days, 
the  court  may  grant  it  to  a  creditor  or  any 
other  person.    Id. 

"If  after  administration  is  granted  to  a  cred- 
itor, or  other  person  any  distributee  who  shall 
not  have  before  refused,  shall  apply  for  admin- 
istration, there  may  be  a  grant  of  •  ♦  ♦  ad- 
ministration in  like  manner  as  if  the  former 
grant  bad  not  been  made."  Code,  c.  85,  |  5 
(sec  3992). 

See  Taylor  v.  Virginia-Pocahontas  Coal 
Co.,  78  W.  Va.  455,  88  S.  B.  1070. 

Distributees  constitute  a  class  of  persons 
outside  of  which  the  county  court  cannot  go 
in  the  selection  of  an  administrator  If  any 
member  of  the  class  able  to  qualify  applies 


for  administration  within  30  days;  and  if 
any  other  person  has  been  appointed  for  laclc 
of  an  application  by  a  member  of  that  class, 
the  court  may  still  appoint  a  distributee  who 
has  not  refused  appointment  and  put  him  in 
the  place  of  such  other  person. 

The  inquiry  narrows  down  to  these  two 
questions:  (1)  Whether  the  provision  quoted 
from  section  5,  c.  85  (sec.  3992),  Is  mandato- 
ry; and  (2)  if  so,  whether  the  applicant  is 
entitled  to  assert  the  right  of  a  distributee 
on  behalf  of  the  chUd.  Principles  declared 
in  State  r.  Stepp,  63  W.  Va.  254,  59  S.  E. 
1068,  and  Ex  parte  Doyle,  62  W.  Va.  280,  57 
S.  E.  824,  and  decisions  therein  referred  to 
and  discussed,  make  this  provision  clearly 
mandatory.  It  accords  or  preserves  to  a  dis* 
tributee  who  has  failed  to  apply  for  admin- 
istration within  30  days  the  right  to  be  sub- 
stituted for  the  stranger  appointed  and  au- 
thorizes the  court  to  make  the  substitution. 
This  power  of  substitution  is  conferred  upon 
the  court  for  his^  benefit  No  right  of  the 
public  is  involved,  and  if  the  applicant  is  fi^ 
for  the  trust  and  qualifies,  no  creditor  or 
other  person  has  any  reason  or  cause  for  ob- 
jection or  complaint,  nor  can  the  substitu- 
tion injure  him.  The  grant  or  preservation 
of  such  right  harmonizes  with  the  policy 
and  spirit  of  the  law  of  administration.  Or- 
dinarily the  right  of  administration  or  the. 
control  thereof  belongs  to  the  person  or  per- 
sons owning  ther  estate.  Bray  y.  Dudgeon, 
6  Munf.  132;  Thornton  y.  Winston,  4  Leigh, 
152 ;  Cutchin  y.  Wilkinson,  1  Call,  3 ;  Charles 
V.  Charles,  8  Grat  486,  56  Am.  Dec.  155. 
If,  after  30  days,  a  stranger  and  a  distributee 
apply  for  administration,  the  latter,  if  a 
suitable  person,  la  entitled  to  preference. 
Bridgman  y.  Bridgman,  30  W.  Va.  212,  3  S. 
E.  580.  The  Virginia  cases  Just  dted  arose 
under  a  statute  using  the  word  "shall"  in- 
stead of  "may.*'  Code  1819,  c.  104,  8  34.  The 
clause  appears  in  the  Code  of  1849  as  we 
have  it  now,  and  in  Hutcheson  y.  Priddy, 
12  Orat.  85,  95,  Judge  Moncure  expressed 
the  opinion  that  the  verbal  change  in  the 
statute  had  not  altered  its  meaning,  and 
Judge  Lee,  delivering  the  opinion  concurred 
in  by  a  majority  of  the  court,  based  his  con- 
clusion only  upon  lack  of  notice  of  the  ap- 
plication to  the  appointee  and  his  right  to 
resist  removal  upon  the  ground  of  the  unfit- 
ness of  the  applicant.  Here  the  appointee 
had  notice.  He  appeared  and  resisted  the 
application. 

Our  statutes  contain  no  express  provision 
regarding  the  subject  of  administration  in 
those  cases  in  which  the  distributees  are  in- 
fants, but  they  are  general  and  comprehen- 
sive, and  bear  clear  evidence  of  legislative 
intention  to  make  them  cover  the  entire  sub- 
ject of  administration.  They  fix  the  probate 
and  administrative  Jurisdiction,  and  deter- 
mine in  concise  and  broad  terms  the  eligibil- 
ity of  persons  and  the  preferences  to  be  ac- 
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corded.  Every  branch  of  the  subject  Is 
dealt  with  In  terms  broad  enough  to  afford 
clear  indication  of  legislative  intention  re- 
specting it.  Such  statutes  are  deemed  to 
have  been  intended  as  substitutes  for  all 
former  law  of  the  subject.  Grant  v.  B.  &  O. 
Railroad  Co.,  66  W.  Va.  175,  66  S.  B.  709; 
State  V.  Harden,  62  W.  Va.  313,  58  S.  B. 
715,  60  S.  E.  394 ;  State  v.  Mines,  38  W.  Va. 
125,  18  S.  E.  470.  Preference  is  given  to 
distributees  without  limitation  or  exception 
on  the  ground  of  infancy  or  any  other  save 
lack  of  personal  fitness  of  the  applicant  and 
his  inability  to  give  bond,  and  this  exception 
appears  only  by  Implication.  Even  that 
does  not  wholly  destroy  the  right,  for,  in 
such  cases,  the  distributee  has  a  right  of 
nomination.  Taylor  v.  Virglnla-Pocahontas 
Coal  Co.,  78  W.  Va.  455.  88  S.  E.  1070.  Al- 
lowance of  this  right  to  an  Infant  distributee 
harmonizes  with  the  spirit  and  purpose  of 
the  statute,  and  brings  him  within  the  scope 
of  its  general  terms  giving  preference  to 
distributees.  It  also  harmonizes  with  the 
practice  of  courts  generally  In  the  grant  of 
administration  durante  mlnore  setate.  In 
such  cases  the  right  of  administration  was 
generally  held  to  be  In  the  person  who  stood 
nearest  the  party  entitled  to  the  estate.  In 
blood,  affection,  and  Interest,  If  he  was  a 
.  suitable  person.  Williams,  Ex'rs,  pp.  545  to 
548.  That  description  applies  In  this  case 
to  the  mother  of  the  child,  his  natural  guard- 


ian. She  has  bis  care  and  custody  and,  if 
he  should  die,  she  would  inherit  his  estafe; 
He  is  unable  by  reason  of  his  tender  year? 
to  exercise  the  right  of  selection,  but  his 
mother  is  presumptively  his  natural  and  best 
representative.  If  she  has  an  interest  with 
him  in  the  estate,  the  law  expressly  makes 
her  his  representative.  If  she  has  none,  lack 
thereof  does  not  destroy  or  Impair  her  in- 
terest in  him,  and  to  permit  her  to  act  for 
him  brings  him  within  the  spirit  of  the  stat- 
ute and  very  nearly  within  Its  letter.  In 
our  opinion,  she  has  clear  right  to  speak  and 
act  for  him  in  the  premises,  and  on  his  behalf 
to  take  the  administration,  provided  she  is 
a  proper  person  to  act  as  administratrix  and 
is  able  to  give  the  bond  required. 

As  her  fitness  for  the  position  sought  by 
her  Is  not  questioned  in  any  way.  It  follows 
from  the  conclusions  herein  stated  that  the 
county  court  erroneously  dismissed  her  pe- 
tition, and  that  the  circuit  court  erroneously 
affirmed  the  judgment  of  the  county  court 
Both  judgments  will  be  reversed  and  the 
case  remanded  to  the  county  court  of  Logan 
county,  with  a  direction  to  grant  administra- 
tion of  the  ^stnte  of  Joel  Stollings,  deceased, 
to  the  petitioner,  Anna  B.  Stollings,  on  her 
taking  the  oaths  required  by  law  and  execut- 
ing a  proper  bond. 

Costs  In  this  court  and  the  circuit  court 
win  be  adjudged  to  her  against  Li.  D.  Stol- 
lings. 
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MOBBTSBTTE  ▼.  COOK  &  BEBNHEIMEB 

CO.  et  aL 

{Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Fraudulent  CoNVBYANCfis  ^=s>278(2)  — 
Husband  and  Wife— Pbssuuptions. 

Conveyanoea  by  a  basband  to  his  wife  while 
indebted  are  as  a  matter  of  public  policy  pre- 
sumed fraudulent. 

2.  Fraudulent  Convetances  ^=»278(2)  — 
Husband  and  Wivs— Proof. 

Where  a  husband  who  is  indebted  conveys 
his  property  to  his  wife,  the  wife  must  prove 
the  good  faith  of  the  transaction  by  clear  and 
satisfactory  evidence. 

3.  Fraudulent  Conveyances  ^=»104(2)  — 
Husband  and  Wife.— Validity. 

If  a  deed  by  a  husband  to  his  wife  while 
indebted  be  tainted  with  actual  fraud,  it  is  void 
as  to  both  existing  and  subsequent  creditors. 

4.  Fraudulent  Conveyances  ^=>278(2)  — 
Husband  and  Wife  —  Postnuptial  Set- 
tlements, 

When  postnuptial  settlements  are  assailed 
by  creditors,  they  must  ))e  upheld  by  proof. 

5.  Fraudulent  Conveyances  ^=»286(3)  — 
Postnuptial  Settlements— Evidence. 

Where  a  postnuptial  settlement  is  assailed 
by  creditors,  the  answer  of  the  wife  is  not  evi- 
dence, but  must  be  sustained  by  proper  proof. 

6.  B'BAUDULBiNT  CONVEYANCES  «=»278(2)— AT- 
TACK—BUBDEN  OP  Proof. 
Code  1904,  §  2459,  provides  that  everv  gift, 
conveyance,  assignment  transfer,  or  charge, 
which  is  not  upon  consideration  deemed  valua- 
ble in  law,  shall  be  void  as  to  creditors  whose 
debts  shall  have  been  contracted  at  the  time 
it  was  made,  but  shall  not  on  that  account  mere- 
ly be  void  as  to  subsequent  creditors.  Section 
2458  provides  that  every  gift,  conveyance,  as- 
signment, or  transfer  given  with  intent  to  delay, 
hinder  or  defraud  cremtorB,  porchasers,  or  other 
persons  shall  be  void.  A  husband  while  indebted 
conveyed  all  his  property,  amounting  to  more 
than  his  debts,  to  nis  wife,  and  subsequently  in- 
curred further  indebtedness.  The  conveyance  re- 
.cited  the  consideration  to  be  $5  in  band  paid 
and  other  valuable  considerations.  When  the 
conveyance  was  attacked  as  being  in  fraud  of 
creditors,  the  wife  admitted  that  the  recital  of 
the  consideration  was  false,  and  that  the  con- 
veyance was  in  fact  voluntary,  but  claimed  that 
it  was  not  void  as  to  subsequent  credltorsi 
Held,  that  the  burden  was  upon  her  to  repel 
the  presumption  of  fraud  arising  out  of  the 
admission,  and  such  admission  did  not,  by  es- 
tablishing that  the  conveyance  was  .voluntarv 
merely,  shift  the  burden  of  proof  to  the  cred- 
itors. 

7.  Fraudulent  Conveyances  $=s>104(2)  — 
Conveyances  by  Husband  and  Wife  — 
Subsequent  Creditors. 

Where  a  conveyance  by  a  husband  to  hia 
wife,  while  indebted  is  admitted  by  her  to  be 
voluntary,  and  that  the  recital  of  a  valuable 
consideration  was  false,  such  admission  consti- 
tutes a  badge  of  fraud,  which  is  an  additional 
circumstance  to  that  of  the  mere  voluntary  na- 
ture of  the  conveyance,  sufficient  to  sustain  a 
decree  that  the  conveyance  was  fraudulent  as 
to  subsequent  creditors  under  Code  1904,  §  2458, 
providing  that  conveyance  in  fraud  of  creditors 
shall  be  void. 

8.  Appeal  and  Erbob  <©=>001  —  Review  — 
Kevebsal. 

An  appellate  court  will  not  reverse  the  de- 
cree of  a  trial  court,  unless  satisfied  that  it  is 
wron^ ;  the*  burden  being  upon  Uie  party  com- 
plaining to  show  error. 

Sims,  J.,  dissenting. 


]     Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Suit  by  the  Cook  &  Bemheimer  Company 
and  others  against  AlviUa  Morrisette.  Judg- 
ment for  complainants,  and  defendant  ap- 
peals    Affirmed. 

N.  T.  Green  and  Thos.  H.  Willcox,  Jr.,  both 
of  Norfolk,  for  appellant.  G.  M.  Dlllard  and 
Alfred  Anderson,  both  of  Norfolk,  for  ap- 
pellees; 

PRENTIS,  J,  On  March  27,  1915,  T.  N. 
Morrisette  conveyed  to  his  wife,  Alvilla  Mor- 
risette, the  appellant,  all  of  his  real  estate 
In  the  dty  of  Norfolk,  said  to  be  of  the  value 
of  $2,280,  reciting  the  consideration  -to  be 
**the  sum  of  five  dollars  in  hand  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and 
other  valuable  considerations.".  The  prop- 
erty was  conveyed  with  general  warranty,- 
and  the  deed  contained  the  usual  covenants 
of  title.  This  deed  was  attacked  by  the  ap- 
pellees, creditors  of  Morrisette,  upon  the 
ground  that  it  was  made  upon  consideration 
not. deemed  valuable  in  law,  was  voluntary, 
and  made  with  intent  to  hinder,  delay,  and 
defraud  his  creditors.  The  bill  alleged  that 
the  conveyance  deprived  Morrisette  of  the 
means  of  paying  his  debts,  prevented  his  cred- 
itors from  resorting  thereto  for  the  payment 
of  his  debts,  and  caused  him  to  become  and 
remain  Insolvent.  • 

Morrisette  conducted  a  barroom  in  Norfolk, 
and  at  the  time  of  the  conveyance  was  indebt- 
ed to  three  of  the  appellees  in  the  sum  of 
$637.57.  At  the  Ume  of  his  death,  a  little 
over  ten  months  later,  his  Indebtedness  to 
these  creditors  amounted  to  $1,084.96.  After 
the  conveyance  and  until  his  death,  Morri- 
sette continued  his  business,  purchasing  more 
goods  from  them  and  making  payments  on 
their  running  accounts,  and  this  suit  was  in- 
stituted to  recover  the  balance  due  thereon. 
At  his  death,  as  appears  from  the  inventory, 
his  6ntire  estate  consisted  of  his  bar  fixtures 
and  stock,  appraised  at  $321,  one  horse  and 
buggy  at  $150,  and  cash  In  bank  $6,  aggregat- 
ing $477. 

The  trial  court  decreed  the  conveyance  to 
be  null  and  void,  and  set  It  aside  upon  the 
ground  that  It  was  not  made  upon  consid- 
eration deemed  valuable  In  law,  and  that  it 
was  made  with  intent  to  hinder,  delay,  and 
defraud  the  creditor^  of  Morrisette.  From 
that  decree  this  appeal  was  taken. 

The  contention  for  the  appellant  is  that 
the  conveyance  was  voluntary  and  not  based 
upon  valuable  consideration,  she  having  so 
admitted  In  her  answer  to  the  bill,  that  the 
debts  were  contracted  at  a  date  subsequent  to 
such  conveyance,  and  that  the  evidence  does 
not  justiQr  the  decree  of  the  court  that  the 
conveyance  was  fraudulent,  and  therefore, 
under  section  2459  of  the  Code,  the  bill  should 
have  been  dismissed. 
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Section  2459  thus  relied  upon  proTldes: 

^  *'Every  gift,  conveyance,  assignment,  transfer, 
or  charge,  which  is  not  upon  consideration 
deemed  valuable  in  law,  or  which  is  upon  con- 
sideration of  marriage,  shall  be  void  as  to  cred- 
itors whose  debts  shall  have  been  contracted  at 
the  time  it  was  made,  but  shall  not,  on  that  ac- 
count, merely,  be  void  as  to  creditors  whose 
debts  shall  have  been  contracted  or  aa  to  pur- 
chasers who  shall  have  purchased  after  it^  was 
made;  and  though  it  be  decreed  to  be  void  as 
to  a  prior  creditor,  because  voluntary  or  upon 
consideration  of  marriage,  it  shall  not,  for  that 
cause,  be  decreed  to  be  void  as  to  subsequent 
creditors  or  purchasers." 

The  claim  of  appellant  rests,  then,  upon  the 
proposition  that  this  is  merely  a  voluntary 
deed,  and  that  though  void  as  to  creditors 
whose  debts  were  contracted  before  It  was 
made,  in  the  absence  of  actual  proof  of  fraud, 
It  is  valid  as  to  creditors  whose  debts  were 
contracted  after  the  conveyance. 

On  the  other  hand,  the  claim  of  appellees  Is 

that  the  deed  is  not  merely  voluntary,  but 

actually  fraudulent,  and  therefore  void  as  to 

them  under  section  2458  which  provides  that: 

"Every  gift,  conveyance,  assignment,  or  trans- 
fer of,  or  charge  upon,  any  estate,  real  or  per- 
sonal, every  suit  commenced,  or  decree,  judg- 
ment, or  execution  suffered  or  obtained,  and 
every  bond  or  other  writing  given  with  intent 
to  delay,  hinder,  or  defraud  creditors,  purchas- 
ers, or  other  persons  of  or  from  what  they  are 
or  may  be  lawfully  entitled  to,  shall,  as  to  such 
creditors,  purchasers,  or  other  persona,  their 
representatives,  or  assigns,  be  void." 

[1-6]  The  controlling  question  is  whether, 
under  the  facts  recited,  the  decree  should 
be  In  favor  of  the  creditors  alleging  the 
fraud,  or  In  favor  of  the  wife  claiming  that 
there  was  no  fraud.  There  are  certain  well- 
established  doctrines  affecting  the  question, 
which  are  admitted  by  all.  Among, them  are, 
that  such  transactions  between  husband  and 
wife,  as  a  matter  of  public  policy,  are  pre- 
sumed to  be  fraudulent,  because  of  the  temp- 
tation to  commit  frauds  upon  creditors  and 
the  ease  with  which  they  may  be  perpetrated, 
and  that  this  presumption  must  be  overcome 
by  evidence;  that  where  a  husband  who  Is 
Indebted  conveys  his  property  to  his  wife, 
the  wife  must  prove  the  good  faith  of  the 
transaction  by  clear  and  satisfactory  evi- 
dence; that  If  the  deed  be  tainted  with  ac- 
tual fraud,  It  Is  void  as  to  all  creditors, 
whether  existing  or  subsequent;  that  when 
postnuptial  settlements  are  assailed  by  credi- 
tors they  must  be  upheld  by  proof;  and  that 
the  answer  of  the  wife  Is  not  evidence,  but 
must  be  sustained  by  proper  proof.  Darden 
V.  Ferguson,  2  Va.  Dec.  496,  27  S.  B.  435; 
Fink  Bro.  &  Co.  v.  Denny,  75  Va.  668 ;  John- 
son V.  Wagner,  76  Va.  590;  Wltz,  Biedler  &  Co. 
V.  Osbum,  83  Va.  230,  2  S.  E.  33;  Rltey's 
Adm'r  v.  Dietrick,  86  Va.  45, 6  S.  E.  615;  Crow- 
der  V.  Garber,  97  Va.  567, 34  S.  E.  470;  Runkle 
V.  Runkle,  98  Va.  664.  37  S.  B.  279 ;  Robinson 
V.  Bass,  100  Va.  190,  40  S.  E.  660;  Lee  v.  Wil- 
lis, 101  Va.  191,  43  S.  E.  354;  Baker  y.  Watts, 
101  Va.  707,  44  S.  E.  929 ;  Rankin  v.  Goodwin, 
103  Va.  83,  48  S.  E.  521;  Kline  v.  KUne,  103 
Va.  265,  48  S.  E.  882 ;   Richardson  v.  Pierce, 


105  Va.  630,  54  S.  E.  480;  Sledge  y.  Beed,  112 
Va.  203,  70  S.  E.  523;  Eason  y.  Lyons,  114 
Va.  390,  76  S.  E.  957;  Johnson  y.  Abies,  119 
Va.  696,  89  S.  E.  908. 

In  this  case  the  deed  did  not  purport  to 
be  a  Yoluntary  conveyance^  but  recited  a  val- 
uable consideration,  and  the  main  contention 
of  the  appellant  la  based  upon  the  fact, 
show^n  by  the  admission  In  the  answer,  that 
the  deed  affirmed  a  falsehood  and  concealed 
the  truth,  and  that  notwithstanding  its  re- 
cital of  a  valuable  consideration  no  consid- 
eration passed. 

[6]  If,  in  this  case,  when  the  deed  was  at- 
tacked, instead  of  admitting  that  the  recital 
of  a  valuable  consideration  in  the  deed  was 
untrue,  the  grantee  had  by  her  answer  un- 
dertaken to  sustain  the  deed  by  alleging  that 
she  had  paid  full  value  for  the  property  con- 
veyed, then  by  an  unbroken  line  of  decisions 
it  is  clear  that  the  burden  would  haye  been 
upon  her  to  establish  that  fact  The  prop- 
osition here  is  that  because  of  the  circum- 
stance which  the  law  infers  in  the  absence  of 
proof  to  the  contrary  and  which  fact  she  ad- 
mitted in  her  answer,  namely,  that  the  recit- 
al of  a  valuable  consideration  in  the  deed 
the  amount  of  which  was  undisclosed,  was 
false  and  deceptive,  therefore  the  burden 
of  proof  changes  as  to  creditors  whose  debts 
were  contracted  after  the  conveyance.  It  is 
doubtless  true  under  section  2459  that  if 
there  is  nothing  before  the  court  except  a 
voluntary  conveyance,  then  that  such  a  con- 
veyance cannot  be  successfully  attacked  by 
subsequent  creditors. 

Counsel  for  the  appellant  argue  with  con- 
vincing force  that  by  virtue  of  section  2450 
subsequent  creditors  cannot  prevail  when 
they  attack  a  conveyance  which  is  merely 
voluntary  and  not  fraudulent  Dr.  Lile,  In 
his  notes  to  volume  3,  Minor's  Institutes,  on 
page  26,  thus  construes  the  section: 

*'Hence,  at  present  with  us^  a  gift  of  a  chattel 
being  without  valuable  consideration  la  always 
void  as  to  existing  creditors  of  the  donor;  but 
as  to  subsequent  creditors  actual  fraud  must  be 
proved.  The  voluntary  character  of  the  trans- 
action may  be  one  element  in  the  proof  of  fraod, 
but  not  sufficient  proof,  because  the  statute  says 
it  shall  not  be." 

Pickrell  y.  Reynolds  (Chancery  Court  City 
of  Richmond),  6  Va.  Law  J.  (May,  1882)  308, 
Lockhard  v.  Beckley,  10  W.  Va.  88,  Oreer 
V.  O'Brien.  36  W.  Va.  277,  15  S.  B.  74,  and 
Peale  v.  Grossman,  70  W.  Va.  I,  73  S.  B.  46. 
Ann.  Cas.  1913C,  1373,  also  sustain  this 
view. 

The  evidence  here,  however,  shows  much 
more  than  a  conveyance  which  Is  merely  vol- 
untary; that  is,  we  have  a  conveyance  to 
his  wife  from  a  granfbr  who  was  indebted  at 
the  time,  which  was  In  fact  voluntary, 
though  it  falsely  purported  to  be  for  a  val- 
uable consideration,  such  debtor  being  en- 
gaged in  a  business  which  was  to  be  prohib- 
ited by  law  within  about  18  months  (because 
it  had  then  been  determined  that  the  sale 
of  intoxicating  liquors  would  be  prohibited 


Va.) 


MORKISETTE  v.  COOK  &  BERNHEIMER  CO. 


451 


in  the  state  on  tlie  1st  of  November,  1916); 
his  bar  fixtures  and  business,  stand  were 
therefore  depreciating  in  value,  while  his 
debts,  instead  of  diminishing,  materially  in- 
creased soon  after  the  conveyance,  and  as 
the  trial  judge  determined,  the  evidence  sub- 
mitted does  not  clearly  and  satisfactorily 
prove  that  the  grantor  had  reserved  sufficient 
property  to  pay  his  debts. 

In  Greer  v.  O'Brien,  supra,  which  is  among 
the  cases  relied  on  by  the  appellant,  this  is 
said: 

•'This  proposition  must  be  taken  in  connection 
with  the  facts  of  the  case  itself  (referring  to 
Rogers  v.  Verlander,  30  W.  Va.  651,  5  S.  B. 
847),  as  set  out  in  the  opinion,  which  disclose 
that  the  deed  assailed  purported  to  be  for  val- 
uable consideration,  and  was  not  on  its  face  a 
voluntary  conveyance:  thus  obviously  indicat- 
ing on  the  part  of  the  grantor  an  intent  to 
withdraw  from  the  reach  of  existing  creditors 
all  the  property  so  conveyed.  As  applied  to  the 
case  then  in  hand,  therefore,  the  proposition  is 
correct,  because  the  misrepresentation  on  the 
face  of  the  deed  supplied  that  'additional  circum- 
stance' of  covin  which,  as  we  have  seen,  was 
insisted  upon  in  Lockhard  v.  Beckley,  supra,  10 
W.  Va.  8t,  in  which  it  was  held  that  mere  in- 
debtedness at  the  time  of  making  a  deed,  volun- 
tary on  its  face,  is  not  a  circumstance  to  im- 
peach the  deed,  except  when  accompanied  by 
other  badges  of  fraud/' 

[7]  We  have,  then,  in  this  case,  this  particu- 
lar badge  of  fraud,  this  additional  circum- 
stance. In  a  transaction  by  which  a  husband, 
indebted  at  the  time,  conveys  the  major  por- 
tion of  his  property  to  his  wife,  by  a  deed 
which  falsely  recites  a  valuable  considera- 
tion, the  amount  of  which  was  not  disclosed 
by  the  deed,  and  which  was  in  fact  voluntary. 
Such  facts  appearing  In  a  suit  promptly  in- 
stituted by  subsequent  creditors,  in  the  ab- 
sence of  satisfactory  explanation,  are  suffi- 
cient to  sustain  a  decree  that  the  conveyance 
is  fraudulent,  and  hence  void  as  to  such  sub- 
sequent creditors. 

[8]  In  the  case  of  Eason  v.  Lyons,  114  Va. 
390,  76  S.  £.  957,  there  was  a  deed  from  a 
husband  to  a  wife  which  was  voluntary  on 
its  face,  and  the  wife  attempted  to  sustain 
it  by  showing  that  it  was  in  fact  a  convey- 
ance of  her  own  property  for  which  she  had 
furnished  the  purchase  money,  and  this  court 
determined  that  the  burden  was  upon  the 
wife.  Here  we  have  a  deed  purporting  to 
be  for  a  valuable  consideration,  which  the 
wife  discredits  by  admitting  that  it  was  vol- 
untary. If  such  an  admission  can  change 
the  burden  of  proof  in  such  cases,  then  an 
easy  way  to  defeat  subsequent  creditors,  even 
where  there  is  actual  fraud,  has  been  discov- 
ered. Under  the  circumstances  of  this  case, 
the  conveyance  to  Mrs.  Morrisette,  in  the 
absence  of  satisfactory  proof  to  the  contrary, 
must  be  held  to  be  tainted  with  fraud,  and 
therefore  void  both  as  to  existing  and  subse- 
quent creditors.  The  burden  was  upon  her  to 
repel  the  presumptions  arising  out  of  the  ad- 
mitted facts.  Even  if  we  had  doubt  about 
this,  however,  the  case  should  be  affirmed, 
because  of  the  salutary  doctrine  that  an  ap- 
pellate court  will  not'  reverse  the  decree  of  a 


trial  court,  which  is  entitled  to  great  weight, 
unless  satisfied  that  it  is  wrong.  The  burden 
is  upon  the  pa;:ty  complaining  to  show  error 
and  to  satisfy  the  appellate  court  of  such  er- 
ror. Shipman  v.  Fletcher,  91  Va.  487,  22  S. 
E.  458;  Smith  v.  Smith,  92  Va.  696,  24  S.  E. 
280. 

For  the  reasons  indicated,  the  decree  will 
be  affirmed. 

Affirmed. 

SIMS,  J.  (dissenting).  I  regret  to  say  that 
I  cannot  concur  in  the  majority  opinion. 

On  the  facts  of  the  case,  the  opinii^n  leaves 
out  of  view  the  following  important  circum- 
stances, namely:  At  the  time  the  deed  in 
question  was  made  the  grantor  still  owned 
his  saloon  business,  stock  and  fixtures  there- 
in, and  a  lease  thereon  wliich  had  18  months 
to  run.  According  to  the  uncontradicted  tes- 
timony for  appellant,  on  April  1,  1915,  after 
the  deed  aforesaid  was  made,  the  lease  was 
worth  about  $2,000  over  and  above  the  rental 
payable  thereunder,  and  the  grantor  then  own- 
ed also  his  fixtures,  his  usual  stock  of  liq- 
uors, and  his  horse  and  buggy.  The  gran- 
tor's indebtedness  then  being  only  $637.57,  the 
evidence  in  the  case  clearly  shows  that  he  re- 
tained in  his  hands  at  the  time  he  made  said 
deed  ample  property  to  pay  his  debts.  That 
while  it  is  true  that  it  was  known  that  the 
saloon  business  V!Ould  not  be  continued  longer 
than  November  1,  1916,  still  there  was  every 
prospect  of  a  thriving  business  in  that  linf^ 
being  done  up  to  such  date.  That,  hence, 
there  was  reasonable  prospect  that  the  gran- 
tor would  make  more  than  sufficient  to  pay 
his  debts  between  the  making  of  the  deed  and 
November  1,  1916.  That  his  credit  was  good 
and  remained  so  after  the  making  and  re- 
cording of  said  deed.  That  there  was  no  evi- 
dence that  either  he  or  any  of  his  creditors 
contemplated  his  future  insolvency  at  the 
time  the  deed  was  made  and  recorded.  In- 
deed the  evidence  all  points  to  the  contrary. 
No  consideration  is  given  in  the  majority 
opinion  to  the  fact  that  the  unanticipated 
death  of  the  grantor  about  10  months  after 
the  making  of  the  deed  cut  short  his  business 
activities  and  prevented  his  personal  atten- 
tion to  the  continuance  of  his  business  to 
November  1,  1916,  and  to  the  closing  out  of 
same  at  that  time  and  the  disposition  of  his 
assets,  which  may  have  brought  about  a  very 
different  result  from  that  shown  by  the  in- 
ventory of  his  assets  after  his  death. 

However,  if  the  Judge  of  the  court  below 
had  rested  his  decision  on  the  groimd  that 
he  was  of  opinion  from  the  evidence  that  an 
actual  intent  on  the  part  of  the  grantor  to  de- 
fraud existing  creditors  existed  at  the  time 
the  deed  in  question  was  made,  there  would 
be  great  force  in  the  position  taken  at  the 
conclusion  of  the  majority  opinion,  since 
there  was  in  the  case  before  us  the  circum- 
stance of  covin  that  the  deed  purported  on  its 
face  to  have  been  made  for  a  valuable  consid- 
eration, which  might  be  said  to  be  a  false 


452 


96  SOUTHEASTERN  REPOBTEB 


(Va. 


statement,  and  tbe  grantor  thereafter  In- 
creased instead  of  dlmlnlslilng  his  indebted- 
ness. The  courts  have  found  it  impossible  to 
establish  any  standard  by  which  fraud  is  to 
be  measured.  Each  case  must  be  considered 
upon  its  own  facts,  and  the  judgment  of  a 
chancellor  upon  the  facts  of  a  case  is  entitled 
to  great  weight;  the  appellate  court  will  not 
reverse  the  decision  of  the  court  below,  un- 
less satisfied  that  it  is  wrong,  and  "the  bur- 
den is  upon'  the  party  complaining  to  show 
error  and  to  satisfy  the  appellate  court  of 
such  error,**  as  stated  in  the  majority  opin- 
ion. 

But  ih  the  case  before  us,  we  cannot  rest 
the  case  upon  the  presumptions  in  favor  of 
the  correctness  of  the  decision  of  the  chancel- 
lor in  the  court  below  upon  the  issue  as  to 
whether  an  actual  fraudulent  intent  as 
against  existing  creditors  existed  on  the  part 
of  the  grantor  at  the  time  of  the  making  of 
the  deed  in  question,  since  it  affirmatively 
appears  from  the  opinion  of  the  court  below, 
in  the  record  that  he  did  not  rest  his  deci- 
sion on  that  ground.  Such  opinion  is  as  fol- 
lows: 

''In  this  cause  I  am  of  opinioii  that  the  gran- 
tor in  the  conveyance  did  not  retain  in  bis 
bands  ample  funds  or  property  to  pay  his  obli- 
gations (i.  e.,  it  did  not  clearly  bo  appear). 

"I  am  further  of  opinion  that  where  the 
grantor  in  the  conveyance  was  indebted  at  the 
time  he  made  the  conveyance,  the  transaction  is 
void  as  to  existing  creditors  'and  prima  facie 
void  as  to  subsequent  creditors.  This  I  under- 
stand to  be  the  Virginia  doctrine.  I  will  there- 
fore enter  a  decree  for  the  complainants." 

Now,  as  we  have  seen  above,  the  facts  in 
the  case  before  us  do  not  sustain  the  first 
position  taken  in  such  opinion;  and,  as  cor- 
rectly pointed  out  in  the  majority  opinion, 
the  second  and  only  remaining  position  taken 
in  such  opinion  cannot  be  sustained.  On  nei- 
ther ground,  therefore,  upon  which  the  judge 
of  the  court  below  decided  the  cause,  can  the 
decree  complained  of  be  upheld  by  us. 

Further:  While  courts  have  found  it  im- 
possible to  establish  any  standard  by  which 
fraud  may  be  always  measured,  they  have 
firmly  dxed  one  rule  on  the  subject,  and 
that  is  that  fraud  must  not  only  be  distinct- 
ly alleged,  but  as  distinctly  proved.  Now  If 
fraud  in  the  making  of  a  conveyance,  such 
as  that  involved  in  the  cause  before  us,  can 
be  proved  by  the  plaintiffs,  who  are  subse- 
quent creditors  of  the  grantor,  by  merely 
showing  the  existence  of  two  bare  facts, 
namely:  (1)  That  the  deed  stated  a  valuable 
consideration,  instead  of  showing  on  its  face 
that  it  was  voluntary;  and  (2)  that  the 
grantor  after  the  making  of  the  deed  got  in 
debt — then  fraud  may  be  established  upon 
very  scant  proof  indeed.  The  second  fact 
mentioned  is  just  as  consistent  with  good 
faith  as  with  fraud.  This  leaves  only  the 
first  fact  alluded  to  as  the  sole  circumstance 
upon  which  the  inference  of  fraud  could  be 
based.  The  statute  (section  2459  of  the  Code) 
negatives  such  inference  being  drawn  from 
that  single  circumstance^ 


The  court  below,  therefore,  was  manifestly 
right  in  not  resting  its  decision  on  the  ground 
that  the  evidence  in  the  cause  proved  an  ac- 
tual fraudulent  intent  on  the  part  of  the 
donor.  For  the  same  reason  I  do  not  think 
we  can  properly  rest  the  case  on  that  ground 
and  thus  sustain  the  decision  of  the  court  be- 
low.. The  majority  opinion  rests  an  afiSrm- 
ance  of  the  cause  upon  another  ground,  as 
involving  the  controlling  question  in  the 
case,  namely  (in  substance),  that  the  burden 
of  proof  is  upon  the  wife,  who  was  grantee 
in  the  deed  in  question,  to  show  "that  there 
was  no  fraud";  and  a  number  of  yi]^;inia 
decisions  are  cited  In  such  opinion  to  sustain 
the  position  taken  that  such  burden  rests  np- 
,on  the  wife  claiming  under  a  deed  from  her 
husband,  as  in  the  case  before  ns.  But  with 
the  utmost  deference  I  mast  say  that  an  ex- 
amination of  those  cases,  as  I  construe  them, 
discloses  that  the  extent  of  their  holding  is 
that  the  presumption  against  the  wife  in  re- 
spect to  such  a  deed  goes  no  further  than  to 
the  question  of  the  consideration  for  it  That 
is  to  say,  a  conveyance  from  a  husband  to  a 
wife  is  presumed  to  be  voluntary  as  to  exist- 
ing creditors.  Those  authorities  seem  to  me 
to  go  no  further  than  that  holding.  All  of 
those  authorities  Involve  only  the  question  of 
consideration.  It  appears  from  the  express 
statements  in  most  of  such  decisions  themr 
selves  that  the  presumption  against  the  wife 
extends  only  to  the  question  of  the  exlst&ice 
of  a  valuable  consideration  for  the  convey- 
ance. As  stated  in  Wits,  Bledler  &  Ck>.  v.  09- 
bum  (one  of  the  cases  dted  in  the  majority 
opinion),  83  Va.  227,  at  page  230,  2  S.  E.  33, 

'The  deed  *  *  *  is  therefore  a  postnuptial 
settlement  oil  the  wife^  voluntary,  and  there" 
fore  fraudulent  and  void  as  to  existing  debts, 
but  not  as  to  subsequent  debts,  unless  actually 
fraudulent.  If  tainted  with  actual  fraud;  it 
is  void  also  as  to  subsequent  debts"  (citing 
a  number  of  Virginia  cases— italics  supplied). 

See,  also,  Irvine  v.  Greever,  73  Va.  (32 
Grat.)  411,  418,  for  the  same  holding. 

And,  as  above  indicated,  in  all  of  the  Vii^ 
ginla  cases  cited  in  the  majority  opinion  in 
which  the  presumption  against  the  wife  was 
applied,  the  attack  upon  the  conveyance  in 
question  was  made  by  existing  creditors  of 
the  grantor,  and  the  presumption  was  ax>- 
pUed  only  to  the  extent  of  the  consideration. 

But,  if  it  were  conceded  that  when  a  case 
may  be  presented  to  this  court  where  a  con- 
veyance from  a  husband  to  wife  Is  assailed 
by  creditors  existing  at  the  time  of  the  con- 
veyance, on  the  ground  that  an  actual  fraud- 
ulent intent  on  the  part  of  the  grantor  exist- 
ed at  the  time  the  conveyance  was  made^ 
this  court  may  hold  that  the  burden  of  proof 
would  be  on  the  wife,  not  only  to  show  a  val- 
uable consideration  moving  from  her,  but  al- 
so to  negative  the  existence  of  such  fraud- 
ulent intent  which  might  otherwise  be  infer- 
red from  any  and  all  other  particulars  be- 
sides that  of  the  presence  or  absence  of  a 
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valuable  consideration  (and  I  can  see  that 
tbere  may  be  a  good  and  sufficient  reason  for 
so  holding);  still,  it  is  well  settled,  as  above 
noted,  that  as  to  subsequent  creditors  no  pre- 
sumption of  fraud  exists  against  the  wife, 
and  no  burden  to  negative  it  in  any  particu- 
lar rests  upon  her.  Wltz,  Biedler  &  Co.  v. 
Osburn,  supra.  As  said  in  the  opinion  of 
this  court  delivered  by  Judge  Whittle  In 
Richardson  v.  Pierce,  105  Va.  628,  631,  54  S. 
K.  480,  481: 


tti 


'On  the  other  hand,  where  the  husband  Is 
not  indebted  at  the  time  of  the  transaction,  no 
such  presumption  arises,  and  the  burden  of 
proof  is  upon  the  subsequent  creditor  to  show 
that  a  prospective  fraud  was  contemplated  and 
directed  against  him;    and  this  principle  ap- 

glied  also  to  voluntary  settlements  by  the  hus- 
and  upon  the  wife.  Hutchison  v.  Kelly,  1 
Rob.  131,  89  Am.  Dec.  250:  Bank  v.  Patton, 
1  Rob.  528;  Johnston  v.  Gill,  27  Grat  587; 
Wifas,  Biedler  &  Co.  ▼.  Osbum,  supra;  De 
Farges  v.  Ryland  &  Brooks,  87  Va.  404,  12  S. 
£.  805,  24  Am.  St.  Rep.  659 ;  Building  Associa- 
tion V.  Reed,  96  Va.  845,  31  S.  B.  514." 

Therefore  the  fact  that  the  deed  in  the 
case  before  us  was  made  to  a  married  woman 
does  i^ot  distinguish  the  case  from  other  cases 
governed  by  section  2459  of  the  Code  of  Vir- 
ginia. And  the  rule  Is,  as  admirably  stated 
by  F*rof.  Llle  and  Quoted  In  the  opinion  of 
the  majority  of  the  court: 

**•  •  •  As  to  subsequent  creditors,  actual 
fraud  must  be  proved.  The  voluntary  character 
of  the  transaction  may  be  one  element  in  the 
proof,  but  not  sufficient  proof,  because  the  stat- 
ute says  it  shall  not  be.^ 

That  is  to  say,  the  burden  of  proof  Is  on 
BUbsequent  creditors  to  prove  the  existence 
of  an  actual  fraudulent  intent  in  the  gran> 
tor  at  the  time  he  made  the  deed  In  questioiu 

It  is  true,  as  appears  from  the  quotation 
above  from  the  case  of  Wltz,  Biedler  &  Co.  v. 
Osbum,  supra  (and  from  many  other  Virginia 
cases).  If  there  were  existing  debts  at  the 
time  the  deed  In  question  was  made  (as  was 
true  of  the  case  before  us),  but  such  debts  are 
not  asserted  in  the  suit  seeking  to  set  aside 
the  deed,  yet  if  an  actual  fraudulent  Intent 
on  the  part  of  the  grantor  is  shown  to  have 
existed  as  against  such  existing  debts  at  the 
time  the  deed  was  made,  the  deed  will  be  held 
to  have  been  tainted  with  actual  fraud,  and 
to  be  actually  fraudulent  as  to  subsequent 
creditors  T^ho  may  assail  It  But  as  to  subse- 
qpent  creditors,  the  burden  is  on  them  to 
prove  the  existence  of  actual  fraudulent  In- 
tent as  to  debts  which  may  have  existed  at 
tbe  time  the  deed  In  question  was  made. 

Now,  on  the  question  whether  the  api)el- 
lees,  seeking  to  set  aside  the  deed  to  appel- 
lant, are  subsequent  or  existing  creditors: 
If  the  payments  made  on  those  debts  were 
applied  by  such  creditors  to  the  oldest  debts 
on  those  accounts,  they  are  subsequent  ofedi- 
tors,  and  not  creditors  whose  debts  existed 
at  the  time  the  deed  was  made  which  they 
seek  to  have  set  aside  as  voluntary  and  fraud- 
ulent as  to  them. 


By  entering  such  payments  In  accounts  cur- 
rent, rendered  by  them,  with  Items  of  debit 
and  Items  of  credit  dated,  the  creditors  In 
the  case  before  us  themselves  applied  the 
payments  made  on  account  to  the  oldest  items 
of  debt,  and  this  left  no  room  for  contention 
that  as  matter  of  fact  the  debts  they  asserted 
by  the  bringing  of  the  suit  before  us  were 
debts  in  fact  existing  at  the  time  the  deed 
In  question  was  made.  Clayton's  Case,  1 
Merlvale,  609-611,  3  Eng.  Ruling  Cas.  329; 
Dedey  v.  Lloyd's  Bank,  Ltd.,  App.  Cas.  (1912) 
756;  Sherry's  Case,  25  Cy.  Dlv.  (Eng.)  672, 
692 ;  Peale  v.  Grossman,  70  W.  Va.  1,  73  S.  B. 
46,  Ann.  Cas.  19130,  1373. 

It  Is  true  that  in  a  number  of  Jurisdictions 
where  It  seems  there  Is  no  such  statute  .as 
that  in  Virginia  above  quoted,  it  is  held  that: 

"In  case  of  running  accounts,  the  earliest  in- 
debtedness being  paid  by  the  proceeds  of  the 
later,  the  continuing  indebtedoess  stands  upon 
the  same  footing  as  an  indebtedness  existing  at 
the  time  of  the  conveyance.  ♦  ♦  ♦  "  20  Cyc. 
422. 

To  the  same  effect,  Spuck  v.  Logan,  97  Md. 
152,  54  Atl.  989,  99  Am.  St.  Rep.  427.  Such 
a  holding  In  Virginia  would  be  In  direct  con- 
flict with  said  statute  (section  2459  of  Code 
of  Va.),  which,  as  said  In  Peale  v.  Grossman, 
supra,  with  respect  to  the  West  Virginia  stat- 
ute, the  same  as  the  Virginia  statute: 

"  ♦  ♦  *  Our  statute  defines  who  is  a  prior 
creditor  and  who  is  not.  By  the  terms  of  the 
statute  a  creditor's  relation  to  a  voluntary  con- 
veyance is  fixed  only  by  the  time  of  the  con- 
tracting of  the  debt  It  does  not  permit  making 
a  creditor  what  be  has  not  made  himself  in  this 
regard." 

It  seems  clear,  4:herefore,  that  such  author- 
ities relied  on  by  appellees  should  have  no 
weight  with  us  upon  the  question  under  con- 
sideration. 

I  am  therefore  constrained  to  the  opinipn 
that  the  decree  complained  of  should  be  set 
aside  and  annulled,  and  a  decree  of  this 
court  entered  sustaining  the  deed  In  question. 


(1*2  Va.  637) 
KELLAM   V.    BELOTB). 

vSupremo  Court  of  Appeals  of  Virginia.    March 

21.  1918.) 

1.  Landlord  and  Tenant  ^=»116(5)— Tenan- 
cy FROM  Year  to  Year— Notice  to  Termi- 
nate. 

Where  there  was  no  unconditional  notice  to 
vacate  gived  a  tenant  from  year  to  year,  but  the 
notice  merely  proposed  a  different  kind  of  rent, 
a  renting  for  part  of  the  crops,  instead  of  a 
fixed  money  rent,  to  which  proposition  the  ten- 
ant replied  he  would  do  what  was  right,  there 
was  not  sufficient  notice  to  terminate  the  ten- 
ancy. 

2.  Landlord  and  Tenant  ^=»116(7)— Notice 
TO  Terminate  Tenancy— Waiver. 

Where  the  landlord  of  a  tenant  from  year  to 
year  gave  notice  to  the  tenant  to  stop  drinking 
whisky  and  go  ahead  ^s  he  had  been  doing,  the 
landlord  waived  the  notice  to  vacate  previously 
given. 


^S97or  oth«r  cues  tee  same  toplo  and  KST-KUMBER  in  aU  Koy-Nvmbered  Digests  and  Indnts 
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3.  Trial  ^=s>156(3)~DBHnBBEB  to  Evidbncx 
—Admission. 
Demurrer  to  the  evidence  admits  the  trnth 
of  the  testimony  of  a  witness  for  the  adverse 
party. 

Error  to  Circuit  Court,  Accomac  County. 

Action  by  Lucius  J.  Kellam  against  Wil- 
liam  H.  Belote.  To  review  a  judgment  for 
defendant,  plaintiff  brings  error.     Affirmed. 

S.  J.  Turlington,  of  Accomac,  Jeffries  & 
Jeffries,  of  Norfolk,  and  Geo.  L.  Doughty, 
Jr.,  of  Accomac,  for  plaintiff  in  error.  Mapp 
&  Mapp,  of  Accomac,  for  defendant  in  error. 

BURKS,  J.  This  is  an  action  of  unlawful 
detainer  brought  by  the  plaintiff  in  error 
against  the  defendant  In,  error  to  recover 
the  possession  of  a  tract  of  one  hundred  acres 
of  land.  There  was  a  verdict  and  judgment 
for  the  defendant,  and  the  plaintiff  assigns 
error.  Several  errors  are  assigned  to  the 
rulings  of  the  trial  court  on  the  admissibility 
of  testimony  and  on  the  granting  and  refus- 
ing of  instructions,  but  we  deem  it  unneces^ 
sary  to  consider  them,  as  we  are  of  opinion 
that  no  other  verdict  could  have  been  found 
than  was  found,  even  if  the  rulings  com- 
plained of  had  been  favorable  to  the  plain- 
tiff in  error. 

[1]  Under  the  provisions  of  section  3484  of 
the  Code,  the  case  is  to  be  considered  as  on  a 
demurrer  to  the  evidence  by  the  plaintiff  in 
error.  So  considering  it,  the  case  is  as  fol- 
lows: The  defendant  was  a  tenant  from 
year  to  year  of  William  T.  Benson,  and  had 
been  such  tenant  for  several  years.  In  June, 
1916,  Benson  caused  a  written  notice  to  be 
prepared,  to  the  defendant,  which  was  served 
on  liim  by  the  plaintiff  in  error  on  the  last 
day  of  June,  1916w  This  notice  is  not  copied 
into  the  record  and  there  is  some  doubt  as 
to  its  contents:  but  the  plaintiff  himself 
testifies  that  he  served  the  notice  on  the  de- 
fendant, and  when  asked  the  following  ques- 
tion, "Mr.  Kellam,  did  you  state  to  him  that 
•this  don't  mean  for  you  to  leave,  Will,  it  is 
changing  the  rent  from  money  to  a'  share'?*' 
he  replied,  "I  told  Mr.  Belote  that  day  that 
my  understanding  was  that  he  could  rent  the 
place  for  one-third,  but  that  he  could  not 
have  it  for  $350,"  which  was  the  amount  he 
had  formerly  been  paying  for  rent.  The 
plaintiff  further  testifies  that  in  response  to 
this  statement  Belote  said  "he  would  do 
what  was  right."  It  sufficiently  appears, 
therefore,  from  the  testimony  of  the  plain- 
tiff himself,  that  there  was  no  unconditional 
notice  to  vacate.  It  proposed  a  different 
kind  of  rent,  or  a  renting  for  a  part  of  tne 
crop,  instead  of  a  fixed  money  rent,  and  to 
this  proposition  the  defendant  replied  "he 
would  do  what  was  right"  This  was  not  a 
sufficient  notice  to  terminate  the  tenancy. 

[2,  3]  In  Baltimore  Dental  Association  v. 
Fuller,  101  Va.  627,  44  S.  E.  771,  it  was  de- 
cided that  a  notice  to  terminate  a  tenancy 


of  this  kind  must  be  explicit  and  positive, 
that  a  conditional  notice  is  not  sufficient,  and 
that  a  notice  to  a  tenant  that  unless  certain 
repairs  were  made  and  assurances  given,  the 
landlord  would  not  renew  the  lease,  was  a 
conditional  notice,  and  not  sufficient  to  ter- 
minate a  lease  from  year  to  year.  The  case 
in  judgment  comes  within  this  principle. 
But,  even  if  the  notice  had  been  sufficient,  it 
was  subsequently  waived.  It  does  not  ap- 
pear that  Benson  and  the  defendant  had  any 
other  dealings  with'  each  other,  except  the 
renting  of  this  land.  It  does  appear,  how- 
ever, that  the  defendant  was  in  the  habit  of 
getting  drunk,  and  that  about  a  week  after 
the  notice  was  given  Benson  sent  a  message 
to  the  defendant  by  G.  W.  Barrett.  The  lat- 
ter testifies  that  Benson  said  to  him;  "Ton 
talk  to  Will  about  his  drinking.  Ton  tell 
Will  to  stop  drinking  whisky  and  go  ahead 
as  h^  had  been  doing."  This  message  the 
witness  says  he  delivered  to  the  defendant 
three  or  four  days  thereafter.  The  witness 
further  testifies  that  he  thereafter  repeated 
this  message  in  the  presence  of  the  plaintiff 
and  of  Benson  and  the  defendant,  ai^d  that 
witness  "gathered  that  he  meant  for  him  to 
stay  at  the  farm."  Subsequently,  on  Sep- 
tember 80,  1916,  Benson  conveyed  this  land 
to  the  plaintiff  in  error,  who  brought  this  a<s 
tion  January  1,  1917.  He  claims  that  he  was 
a  purchaser  for  value  and  had  no  notice  of 
the  waiver ;  but  he  knew  of  the  tenancy  from 
year  to  year,  and. of  the  character  of  the 
notice  that  was  given  to  terminate  It,  and, 
viewing  ^  the  case  as  on  a  demurrer  to  the 
evidence,  he  had  notice  of  the  waiver. 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  trial  court,  and  it  Is 
therefore  affirmed. 

Afi^med. 

(122  Va.  471) 

CHESAPEAKE  ft  O.  RY.  CO.  OP  INDIANA 
V.  NATIONAL  BANK  OF  COM- 
MERCE OF  NORFOLK. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Cabriebs  ^=s>10&— Cabbiaob  of  Fbeight— 
Contracts. 

In  every  case  of  an  action  for  damages  for 
breach  of  contract  or  breach  of  duty  by  a  com- 
mon carrier  of  freight  to  carry  it  safely,  wheth- 
er in  assumpsit  on  the  contract,  or  in  tort  for 
breach  of  duty,  the  right  of  action  is  dependent 
on  the  existence  of  a  contract  of  carriage  be- 
tween plaintiff  and  the  carrier  when  the  alleged 
cause  of  action  arose,  which  contract  need  net 
have  been  express,  but  may  have  arisen  from 
the  duty  imposed  at  common  law  or  by  statute, 
state  or  federal,  in  which  case  the  contract  will 
be  implied  in  law  from  the  duty. 

2.  Commerce  ®=»8(12)— Carriage  of  Freight 
•—Interstate  Shipment— Interstate  Com- 
merce Act. 

(!k>ngreBS  having  occupied  the  whole  Held  of 
interstate  commerce  by  virtue  of  the  Interstate 
Commerce  Act  and  its  amendments,  such  stat- 
utes have  superseded  all  state  legislation  on 
the   subject,   and   they   and   their   constntctioa 
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alone  must  be  looked  to  in  ascertaining  the 
rights  of  the  parties  litigant  in  all  actions  In- 
volving an  interstate  shipment. 

S.  Carbiebs  ^=>1T7(4)— Carbiaoe  op  Freight 

—  Liability  of  Initial  Cabrieb  —  Subse- 
quent Contract  —  Interstate  Coiocerce 
Act. 

Under  the  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  c.  104,  24  Stat,  379),  as  amend- 
ed by  the  Carmack  Amendment  (Act  Jane  29, 
1906,  c.  3591,  §  7,  pars.  11,  12,  34  Stat  594), 
and  the  Cummins  Amendment  (Act  March  4, 
1915,  c.  176.  38  Stat.  1196,  as  amended  by  Act 
Aug.  9,  1916,  c.  301,  39  Stat  441  [IJ.  S.  Comp. 
St.  1916,  §§  8604a,  8604aal),  if  an  interstate 
shipment  of  freight  is  begun  under  an  express 
contract  of  carriage  between  the  initial  carrier 
and  the  shipper,  and  subsequently  a  connecting 
carrier  on  the  route  of  the  shipment  beyond 
the  terminal  of  the  initial  carrier  issues  another 
contract  of  carriage  to  the  shipper  for  a  remain- 
ing portion  of  the  original  route,  and  takes  up 
the  original  bill  of  lading  evidencing  the  original 
contract  upon  its  surrender  by  the  shipper  the 
second  contract  of  carriage  does  not  supersede 
the  first,  which  remains  in  force  by  virtue  of 
the  federal  statute  law,  and  the  shipper  and  all 
assignees  claiming  through  him,  all  of  whom 
could  have  enforced  the  original  contract  have 
no  right  of  action  for  damages  against  the  sub- 
sequent carrier,  but  only  against  the  initial  car- 
rier. 

4.  Carriers  ^=»177(3)— Carriage  of  Freight 

—  Liabilitt  of  Initial  Carrier  —  Subse- 
quent Contract. 

The  same  result  would  follow  if  the  initial 
contract  of  carriage  were  not  an  express  con- 
tract but  one  implied  in  law,  because  of  the 
duty  imposed  by  the  federal  statute,  where  the 
inlnal  carrier  received  the  shipment  for  in* 
terstate  transportation  to  a  destination  beyond 
the  terminal  of  its  line. 

5.  Carriers  ^=»177(4)— Carriage  of  Freight 

—  Interstate  Comhercb  Shipment  — New 
Initial  Carrier. 

If  the  initial  contract  of  carriage  covering 
an  interstate  shipment  was  invalid  as  a  con- 
tract of  carriage  east  of  Chicago,  then  a  second 
contract  might  be  made  by  a  connecting  car- 
rier subjecting  it  to  the  liability,  under  the  In- 
terstate Commerce  Act,  as  amended,  of  an  ini- 
tial carrier. 

6.  Carriers  ^=»209— Interstate  Carriage  of 
Live  Stock— Tariff  Regulation. 

The  Interstate  Commerce  Act  of  1887.  as 
amended  by  the  Carmack  Amendment  of  1906, 
and  the  Cummins  Amendment  of  1915,  as 
amended  by  Act  Aug.  9,  1916^  did  not  prohibit 
a  tariff  regulation  prohibiting  the  movement  of 
live  stock  on  shipper's  order  contract,  that  is, 
on  an  order  notify  bill  of  lading,  east  of  Chica- 
go, the  regulation  applying  to  all  carriage  of 
live  stock  freight  on  the  lines  of  all  common  car- 
riers east  of  Chicago;  such  regulation,  though 
it  incidentally  breaks,  interrupts,  and  stops  an 
originally  intended  through  and  continuous 
shipment  of  live  stock  freight  from  points  west 
of  Chicago  to  points  east  is  not  forbidden,  be- 
cause section  7  of  the  act  (U.  S.  Comp.  St  1916, 
$  8571)  permits  a  break  in  good  faith  for  a 
necessary  purpose  and  without  intent  to  avoid 
or  nnnecessarily  interrupt  the  continuous  car- 
riage or  to  evade  the  provisions  of  the  act,  and 
the  first  carrier  east  of  Chicago  is  the  initial 
carrier  within  the  commerce  act 

7.  Carriers  ^=>219(5)  —  Carriage  of  Live 
Stock— Implied  Contract. 

If  no  express  contract  had  been  made  with 
a  railroad  covering  a  shipment  of  live  stock,  and 
the  stock. had  been  received  by  it  for  trans- 
portation, the  facts  would  have  constituted  it 
the  initial  carrier  within  the  Interstate  Com-  i 


merce  Act,  as  amended,  for  the  entire  route  to 
destination  beyond  its  own  lines,  and  the  rail- 
road could  alone  have  been  sued  for  damage  to 
the  shipment,  despite  any  subsequent  contract 
of  carriage  made  between  the  consignee  and  an 
intermediate  connecting  carrier. 

8.  Carriers  ^=>219(:n  —  Carriage  of  Lite 
Stock— Interstate  Shipment— Initial  Car- 
rier—LiABiLnT  . 

An  initial  carrier  of  an  interstate  shipment 
of  live  stock  under  the  Interstate  Commerce 
Act  as  amended,  was  liable  for  injury  and  dam- 
age to  the  shipment  due  to  the  negligence  or 
fault  in  duty  of  itself  or  of  some  connecting 
carrier. 

9.  Carriers  ^5»185(1)— Carriage  of  Freight 
^Loss  OF  Inanimate  Goods. 

At  common  law^  on  proof  merely  of  delivery 
to  a  common  carrier  of  inanimate  goods  for 
transportation,  and  proof  of  their  nondelivery, 
the  law  implies  that  they  have  been  lost  by 
the  negligence  of  the  common  carrier,  or  by  rea- 
son of  some  cause  for  which  it  is  responsible, 
and  plaintiff,  suing  for  such  loss,  is  relieved  of 
the  burden  of  proof,  a  rule  applying  to  the  ini- 
tial carrier  of  inanimate  goods  under  the  Inter- 
state Commerce  Act  as  amended. 

10.  Appeal  and  Error  «=»997(2)— Review- 
Demurrer  TO  Evidence— Admission. 

Where  the  evidence  for  defendant  tending  to 
bring  the  case  within  an  exception  to  a  common- 
law  rule  of  liability  was  in  conflict  with  the  evi- 
dence for  plaintiff  tending  to  show  a  contrary 
state  of  fact,  the  evidence  for  defendant  was 
waived  by  its  demurrer  to  evidence,  and  cannot 
be  considered  by  the  Supreme  Court  of  Appeals. 

11.  Carriers  ^=>163— Carriage  of  Freight 
—  Exception  in  Contract  —  Burden  of 
Proof. 

The  burden  of  proof  is  on  the  carrier  sued 
for  injury  to  inanimate  freight  to  prove  that 
the  injury  to  the  freight  falls  within  an  excep- 
tion from  liability  contained  in  the  special  con- 
tract covering  the  shipment  relied  on  by  the  car- 
rier. 

12.  Courts  ^=>97(1)— Construction  of  Fed- 
eral Law  Followed. 

The  liability  of  a  carrier  for  damage  to  an 
interstate  shipment  of  freight  is  covered  by  the 
Interstate  Commerce  Law.  as  amended,  and  the 
common-law  rules  applicaole  thereto  as  accept- 
ed and  applied  in  federal  tribunals  must  govern. 

13.  Carriers  ^=»228(2)— Carriage  of  Lite 
Stock— Interstate  Shipment— Burden  of 
Proof. 

The  federal  rule  is  that  in  case  of  injury  to 
an  interstate  shipment  of  live  stock,  where  a 
contract  exception  is  relied  on  as  a  defense  by 
the  carrier,  the  burden  of  proof  at  least  is  on 
the  carrier  in  two  particulars— first  to  prove 
that  when  the  injury  may  have  occurred  the 
special  contract  exception  was  In  operation; 
second,  that  the  injury  was  of  such  a  nature 
that  it  may  have  been  occasioned  bv  causes 
within  the  contract  exception,  certainly  where 
plaintiff's  proof  shows  the  injury  was  due  to 
human  agency. 

14.  Appeal  and  Error  ^=>997(2)— Review- 
Demurrer  TO  Evidence— Conflicting  Evi- 
dence. 

On  demurrer  to  evidence,  conflicting  evi- 
dence cannot  be  considered  by  the  Supreme 
Court  of  Appeals. 

15.  Trial  $=>156(3)— Demurrer  to  Evidence 
—Admission. 

Defendant's  demurrer  to  plaintiffs  evidence 
admits  the  facts  which  vach  evidence  tends  to 
establish. 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 
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Action  by  the  National  Bank  of  Commerce 
of  Norfolk  against  the  Chesapeake  &  Ohio 
Railway  Company  of  Indiana.  To  review  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

This  Is  an  action  of  assimipslt  by  defendant 
In  error  (hereinafter  called  plaintiff)  against 
the  plaintiff  in  error  (hereinafter  called  de- 
fendant) to  recover  damages  for  loss  of  certain 
live  stock,  consisting  of  50  horses  and  11 
colts.  In  the  caption  of  the  declaration  the 
formal  statement  is  made  that  plaintiff  com- 
plains of  the  defendant  "of  a  plea  of  trek* 
pass  on  the  case,"  omitting  the  further  words 
"in  assumpsit,"  but  the  body  of  both  of  the 
two  counts  of  the  declaration  allege  a  con- 
tract of  carriage  and  the  breach  of  it  as  the 
cause  of  action,  and  the  declaration  must  be 
considered  as  in  assumpsit. 

The  declaration  in  substance  alleges  a  con- 
tract for  a  through  interstate  shipment,  en- 
tered into  between  the  plaintiff  and  defend- 
ant by  which  the  defendant  as  a- common  car- 
rier for  a  valuable  consideration,  under- 
took and  promised  to  take  care  of  and  safely 
carry  said  live  stock  from  Chicago,  111.,  to 
Windsor,  N.  C,  and  to  safely  and  securely 
deliver  such  stock  to  the  plaintiff  at  the  last- 
named  place;  that  the  plaintiff  caused  said 
live  stock  to  be  delivered  to  the  defendant  at 
Chicago,  111.,  on  September  30,  1916,  to  be  so 
taken  care  of  and  carried;  that  the  defend- 
ant then  and  there  had  and  received  such 
live  stock  for  such  purposes;  and  that  the 
defendant  disregarded  its  duty  as  a  common 
carrier  and  its  said  promise  and  undertak- 
ing in  that  behalf,  and  so  carelessly  and  neg- 
ligently behaved  and  conducted  Itself  with 
respect  to  said  live  stock  tliat  by  and  through 
the  mere  carelessness  and  negligence  of  the 
defendant  and  of  its  servants  In  this  behalf 
the  said  live  stock  was  afterwards  "wholly 
lost"  to  the  plaintiff  (as  alleged  in  the  first 
count),  and  "was  so  badly  damaged  and  in- 
jured that  they  became  and  were  wholly  lost" 
to  the  plain tljf  (as  alleged  in  the  second  count 
of  the  declaration). 

There  was  a  plea  of  "non  assumpsit"  by 
the  defendant,  upon  which  issue  was  joined, 
and  there  was  a  trial  by  jury.  A  letter  of 
plaintiff,  treated  as  a  bill  of  particulars,  al- 
leged that: 

"While  in  transit  at  Hinton,  W.  Va.,  on  Oc- 
tober 5,  1916,  on  the  line  of  the  Chesapeake  & 
Ohio  Railway  Company,  through  negligence  of 
its  employes,  a  number  of  these  horses  were  kill- 
ed and  the  remainder  so  bndly  injured  as  to 
make  them  of  no  value  to  the  owner." 

After  the  introduction  of  the  plaintiff's 
and  defendants  evidence,  the  defendant  de- 
murred to  the  evidence,  whereupon  the  jury 
foimd  a  verdict  for  the  plaintiff,  subject  to 
the  decision  of  the  court  upon  the  demurrer 
to  the  evidence.  Thereafter  the  court  over- 
ruled said  demurrer,  entered  the  judgment 
complained  of  in  favor  of  the  plaintiff  in  ac- 
cordance with  said  verdict,  and  the  defend- 
ant brings  error. 


The  Facts. 

Considering  the  evidence  as  we  must  im» 
der  the  rule  applicable  thereto,  we  find  the 
following  material  facts  to  be  disclosed 
thereby : 

The  contract  of  carriage  alleged  in  the 
declaration  was  proved  and  shown  to  have 
been  an  express  contract  In  writing  made 
directly  between  the  plaintiff  and  defendant. 
It  was  evidenced  by  a  "uniform  live  stock 
contract"  in  Ueu  of  a  "uniform  biU  of  lad- 
ing," and  was  botb  a  "receipt"  and  contract 
It  was  in  form  made  by  the  defendant  with 
the  shipper,  but  was  in  fact  made  for  the 
sole  benefit  of  the  plaintiff,  the  consignee 
— the  shipper  at  that  time  had  no  interest 
in  the  live  stock,  having  prior  thereto  as- 
signed and  transferred  all  of  his  Interest 
therein  to  the  plaintiff. 

The  contract  did  not  obligate  the  plain- 
tiff In  person  or  by  agent  to  accompany  the 
stock  for  the  purpose  of  giving  care  and  at- 
tention to  it  It  did  provide,  however,  that 
the  plaintiff  "at  his  own  risk  and  expense 
shall  load  and  unload  said  live  stock,  and 
in  case  any  person  shall  accompany  said 
live  stock  in  charge  of  the  same,  [shalll 
take  care  of,  feed,  and  water  said,  live  stock 
transported,  whether  delayed  in  transit  or 
otherwise.    •    •    •»»    (Italics  supplied.) 

The  evidence  for  plaintiff  on  the  latter 
subject  was  to  the  effect  that  no  person  ac- 
companied said  stock  from  (Thicago  en  route 
to  Windsor,  N.  O.,  "in  charge  of  the  same," 
or  as  employ^  or  agent  of  the  plaintiff. 

The  stock  was  properly  loaded  on  two 
stock  cars,  at  Chicago,  were  not  overloaded 
or  overcrowded,  and  were  then  in  soimd 
and  good  condition  in  every  way,  as  shown 
by  direct  and  positive  testimony  for  plain- 
tiff. Such  situation  and  condition  of  the 
stock  was  shown  to  have  continued  on  to  a 
point  between  Chicago  and  Cincinnati  (not 
shown  precisely  what  point  by  the  evidence), 
when  a  witness  for  the  plaintiff  last  saw 
the  stock  en  route. . 

There  is  no  evidence  In  the  case  for  plain- 
tiff or  defendant  showing  the  subsequent 
condition  of  the  stock  or  what  happened  to 
it  prior  to  its  arrival  at  the  point  of  desti- 
nation, Windsor,  N.  C. 

When  the  stock  arrived  at  Windsor,  N.  (X 
(according  to  the  testimony  for  plaintiff),  It 
was  in  such  a  condition  that  the  jury  were 
warranted  In  drawing  the  inference  of  fact 
that  it  had  been  Injured  by  human  agency 
other  than  the  overloading  or  overcrowding 
of  the  stock  on  the  cars,  or  in  loading  or  un- 
loading them,  or  from  lack  of  care,  or  feed 
or  water  en  route. 

A  portion  of  the  testimony  for  plaintiff 

on  this  subject  was  as  follows: 

"Some  broke  their  legs,  some  dying,  and  some 
had  been  dying  in  the  car,  and  some  were  poor; 
everytliing  had  been  ruined;  couldn't  do  any- 
tliing  with  them;  nobody  would  buy  them; 
♦  •  ♦  broken  up;  •  ♦  ♦  all  bunged  up, 
all  to  pieces,  and  the  feet,  and  the  sides,  holes 
where  you  could  get  your  hands  inside  Hi  their 
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ribs.  Q.  What  would  make  a  hole  like  that? 
A.  Where  he  jammed.  Q.  How  many  of  those 
horses  were  in  that  condition?  A.  All  of  them. 
Tliere  were  three  good  ones;  ♦  •  ♦  whole 
lot  of  them  dead." 

By  another  .witness: 

«  «  «  *  They  were  torn  to  pieces  badly.  I 
recall  one  had  a  great  piece  of  flesh  torn  out 
of  the  side  of  its  face.  I  recall  two  or  three 
colts  and  horses  had  pieces  a  foot  long  torn  off 
the  legs,  lliere  were  tears  of  flesh  on  the  sides. 
There  were  a  good  many  of  them  bruised." 

The  other  evidence,  from  which  the  Jury 
were  warranted  in  drawing  the  inference  of 
fact  aforesaid,  was  indirect  or  circumstan- 
tial evidence,  but  it  was  ample.  It  would 
occupy  too  much  space  to  recite  it  here.  And 
such  evidence  as  well  as  direct  testimony 
for  plaintiH  as  to  personal  examination  of 
the  stock  prior  to  Its  reaching  Chicago  must 
be  taken  on  the  demurrer  to  the  evidence  as 
establishing  the  fact  aflBrmatively  that  the 
damaged  condition  of  the  stock  as  it  appear- 
ed at  Windsor,  N.  C,  was  not  due  to  native 
vice,  defects,  disease,  or  fright  of  the  ani- 
mals, or  to  overloading  or  overcrowding  of 
them,  or  in  loading  or  unloading  them,  or 
from  lack  of  care,  or  feed,  or  water  en 
ronte. 

The  acceptance  of  t&e  shipment  at  Wind- 
sor, N.  C,  was  refused  by  the  plaintiff. 

The  market  value  of  the  stock  uninjured 
as  proved  by  the  plaintiff  was  ample  to  jus^ 
tlfy  the  amount  of  the  verdict  of  the  jury. 

It  was  disclosed  by  the  evidence  tor  plain- 
tiff that  the  live  stock  aforesaid  was  brought 
to  Chicago  on  a  contract  of  carriage  entered 
into  at  Wyoming,  evidenced  by  an  **order  no- 
tify" bill  of  lading,  carrying  title  to  the 
stock,  which  was  attached  to  a  draft  of  the. 
shipper  on  the  plaintiff,  which  was  paid  by 
the  latter  at  Norfolk,  Va.,  on  September 
30,  1016 ;  such  bill  of  lading  and  title  to  the 
stock  thus  coming  to  the  plaintiff.  On  that 
day  the  plaintiff  was  informed  by  telegram 
received  from  the  bank  in  Wyoming,  through 
which  said  draft  and  bill  of  lading  had  been 
forwarded  to  the  plaintiff,  that  the  two  cars 
of  live  stock  aforesaid  were  held  in  Chicago 
on  account  of  "Eastern  tariffs  prohibiting 
movement  of  live  stock  on  shipper's  order 
contract,"  L  e.,  on  an  "order  notify"  bill  of 
lading,  and  that  such  bank  had  instructed 
the  defendant  to  "change  order  and  ship  di- 
rect" to  plaintiff,  and  requested  plaintiff  to 
deliver  the  "order  notify"  bill  of  lading  it 
then  held  "to  agent  C.  ft  O.  Railroad."  Ac- 
cordingly plaintiff  that  day  (September  80. 
1916)  surrendered  such  hill  of  lading  to  the 
Chesapeake  ft  Ohio  Railway  Company  at 
Norfolk,  as  agent  for  the  defendant,  the  Ches- 
apeake &  Ohio  Railway  Company  of  Indiana ; 
and  the  plaintiff,  in  effect,  thereupon  request- 
ed the  defendant  to  ship  the  llvei  stock  to  it 
at  Windsor,  N.  C,  on  the  new  and  different 
bill  of  lading  or  contract  of  carriage,  as  was 
in  fact  subsequently  done  by  defendant  as 
above  set  forth;  that  the  plaintiff  did  this 
because  of  the  information  it  had  received  as 


aforesaid  to  the  effect  that  defendant  would 
and  could  not  receive  the  said  shipment  at 
Chicago  on  the  "order  notify"  bill  of  lading 
aforesaid,  for  the  reason  aforesaid,  and  be- 
cause the  plaintiff  was  required  to  surren- 
der such  bill  of  lading  as  aforesaid. 

The  plaintiff  did  not  introduce  said  "order 
notify"  bill  of  lading  in  evidence,  it  being  no 
longer  in  its  possession,  nor  indeed  did  it 
introduce  the  "uniform  live  stock  contract" 
aforesaid,  issued  by  defendant  at  Chicago, 
as  the  latter  had  not  in  fact  come  into  its 
hands ;  but  the  defendant  having  the  former 
bill  of  lading  and  a  copy  of  the  latter  con- 
tract in  its  possession  introduced  them  both 
in  evidence  in  connection  with  its  cross-ex- 
amination of  one  of  plaintiff's  witnesses. 

The  "order  notify"  bill  of  lading  aforesaid 
thus  introduced  in  evidence  by  the  defend- 
ant showed  on  its  face  that  it  was  given  by 
the  Union  Pacific  Railroad  C(Mnpany  at  Med- 
icine Bow,  Wyo.,  on  September  24,  1916,  and 
was  a  contract  of  carriage  between  the  lat- 
ter company  and  the  shipper  f6r  the  trans- 
portation of  the  live  stock  aforesaid  from 
that  point  to  Windsor,  N.  C,  via  Chicago, 
and  thence  over  the  line  of  the  defrndant, 
and  thence  over  the  same  route  and  lines  of 
connecting  carriers  as  the  stock  subsequent- 
ly was  in  fact  carried.  This  bill  of  lading 
was  assignable  and  passed  to  any  subse- 
quent holder  of  it  by  assignment  from  the 
shipper  all  the  rights  of  the  latter  as  against 
the  Union  Pacific  Railroad  Company  growing 
out  of  such  contract  of  shipment  or  ai^ising 
from  the  federal  statute  law  >  on  the  subject 
It  subsequently,  and  before  the  stock  was  ac- 
cepted for  carriage  in  Chicago  by  the  de- 
fendant, came  into  the  hands  of  the-  plain- 
tiff as  assignee  of  said  original  shipper,  as 
aforesaid. 

.  The  evidence  for  defendant  showed  the  fact 
that  the  said  stock  was  received  by  .the  Union 
Pacific  Railroad  Coippany  at  Medicine  Bow, 
Wyo.,  on  September  24, 1016,  f6r  the  through 
interstate  transportation  aforesaid;  that 
such  contract  of  shipment  was  legal  and  val- 
id for  that' portion  of  the  route  from  Med- 
icine Bow  to  Chicago,  but  that  because  of  a 
regulation  of  the  Eastern  tariff  filed  with 
the  Interstate  Commerce  Commlssibn  accord- 
ing to  law,  which  regulation  governed  all 
railroads  operating  east  of  Chicago,  the  de- 
fendant was  not  permitted  to  receive  said 
shipment  of  live  stock  at  Chicago  for  trans- 
portation from  thence  to  Windsor,  N.  C,  and 
that  for  that  reason  it  was  not  received  by 
the  defendant  at  Chicago  for  such  continued 
shipment  under  the  "order  notify"  bill  of 
lading  contract 

The  "order  notify"  bill  of  lading  aforesaid 
contained  a  provision  making  it  obligatory 
on  the  shipper  to  "furnish  to  go  with  the 
stock"  (for  the  purpose  of  loading  and  un- 
loading, caring  for,  feeding  and  watering  It, 
"until  delivery  of  same  to  consignete  at  des- 
tination") "one  or  more  attendants,"  and  fur- 
ther provided  that  "if  the  shipper  faihi  to 
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fornlsli  such  attendant,  or  If  the  latter  neg- 
lects to  perform  said  duties,  whatever  shall 
be  done  by  the  carrier  in  respect  to  the  han- 
dling and  care  of  the  stock  in  transit  shall 
be  considered  as  done  at  the  request  and  as 
the  representative  of  the  shipper,  and  at  the 
risk  and  expense  of  the  shipper" 

There  are  two  grounds  of  defense  relied  on 
by  the  defendant,  upon  appeal,  namely: 

(1)  That  under  the  facts  of  this  case  the 
Initial  carrier  was  the  Union  Pacific  Railroad 
Company,  as  fixed  by  the  federal  statute  of 
February  4,  1887  (24  St.  at  U  379,  c.  104,  3 
Fed.  Stat  Anno.  p.  809  et  seq.),  designated 
"An  act  to  regulate  commerce,"  as  amended 
by  the  Garmack  Amendment  of  June  29,  1906 
(34  St  at  L.  591,  c.  3591,  Fed.  Stat.  Anno. 
Supp.  1909,  p.  273),  and  by  the  Cummins 
Amendment  of  March  4,  1015  (38  St  at  L. 
1196,  c.  176,  Fed.  Stat  Anno.  Supp.  1916,  p. 
124),  and  by  Act  August  9,  1916,  c  301,  39 
Stat  441,  amending  the  Cummins  Amend- 
ment, that  there  can  be  but  one  initial  car- 
rier of  an  interstate  shipment  falling  within 
the  provisions  of  said  federal  statute  law, 
which  alone  must  be  sued  for  such  damages 
as  are  claimed  In  the  Instant  case ;  that  the 
shipment  In  the  instant  case  fell  within  such 
provisions,  and  hence  that  the  plaintiff  has 
sued  the  wrong  defendant;  that  the  plain- 
tiff has  no  cause  of  action  against  the  de- 
fendant In  the  Instant  case;  and  hence  Its 
demurrer  to  evidence  should  have  been  sus- 
tained by  the  trial  court 

(2)  That  if  this  be  not  a  sound  legal  posi- 
tion, under  the  facts  of  the  instant  case  it 
appears  that  persons  accompanied  the  stock 
to  take  care  of,  feed,  and  water  it;  that  in 
such  case  the  burden  of  proof  to  show  the 
cause  of  the  injury  of  the  stock  was  upon  the 
plaintiff;  that  the  plaintiff  introduced  no 
proof,  and  there  Is  none  in  the  record,  to 
show  that  the  cause  of  the  injury  to  the 
stock  was  the  negligence  of  the  defendant 
or  its  connecting  carriers;  and  hence  also 
the  demurrer  to  evidence  should  have  been 
sustained  by  the  trial  court 

The  federal  statute  law  aboVe  cited,  so 
far  as  material,  is  as  follows: 

The  Carmack  Amendment,  so  far  as  mate- 
rial, reads: 

*'Tbat  any  common  carrier,  railroad  or  trans- 
portation company  receivinff  property  far  trans- 
portation from  a  point  in  one  state  to  a  j^oint 
in  another  state  shall  issue  a  receipt  or  htll  of 
lading  therefor,  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property,  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  in  this 
flection  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  he  has  under  existing  law. 

"That  the  common  carrier,  railroad,  or  trans- 
portation company  issuing  such  receipt  or  bill 
of  lading  shall  be  entitled  to  recover  from  the 
.  common  carrier,  railroad,  or  trcmsportation  com- 


pany, on  whose  line  the  loss,  damage,  or  injury 
shall  have  been  sustained  tne  amount  of  such 
loss,  damage,  or  injury  as  it  may  be  required  to 
pay  to  the  owners  of  such  property,  as  may  be 
evidenced  by  any  receipt,  judgment,  or  transcript 
thereof."  (Italics  supplied.)  34  St.  at  L.  594, 
Fed.  St.  Anno.  Supp.  1909.  p.  278,  U.  S.  Comp. 
St  1916,  §S  8604a,  8604aa. 

The  Cummins  Amendment,  so  fftr  as  ma- 
terial, reads: 


t*r 


That  any  common  carrier,  railroad,  or  trans- 
portation company  subject  to  the  provisions  of 
this  act  receiving  property  for  transportation 
from  a  point  in  one  state  or  temtory   or  the 
District  of  Columbia  to  a  point  in  another  state, 
territory,  or  the  District  of  Columbia,  or  from 
any  point  in  the  United  States  to  a  point  in  an 
adjacent  foreign  country  shall  issue  a  receipt  or 
bill  of  lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  properly  caused  by  it  or  by  any 
common  carrier,  railroad^  or  transportation  com- 
pany to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may 
pass  within  the  United  States  or  within  an  ad- 
jacent foreign  country  wuen  transported  on  a 
through  bill  of  lading,  and  no  contract,  receipt, 
rule,  regulation,  or  other  limitation  of  any  char- 
acter whatsoever,   shall  exempt  such  common 
carrier,    railroad,    or    transportation    company 
*     *     *     so  receiving  property  for  transporta- 
tion from  a  point  in  one  state,  territory,  or  the 
District  of  Columbia  to  a  point  in  another  state, 
or  territory,  or  from  a  point  in  a  state  or  terri- 
tory to  a  point  in  the-  District  of  Columbia,  or 
from  any  point  in  the  United  States  to  a  point 
in  an  adjacent  foreign  country,  or  for  trans- 
portation  wholly    within   a   territory    shall   be 
liable  to  the  lawful  holder  of  said  receipt  or  bill 
of  lading  or  to  any  party  entitled  to  recover 
thereon,  \ohether  such  receipt  or  bill  of  lading 
has  been  issued  or  not,  for  the  full  actual  loss, 
damage,  or  injury  to  such  property  caused  by 
it  or  by  any  such  common  carrier,  railroad,  or 
transportation  company  to  which  such  property 
may  be  delivered  or  over  whose  line  or  lines 
such    property    may    pass    within    the    United 
States  or  within   an  adjacent  foreign  country 
when  transported  on  a  through  bill  of  lading, 
notwithstanding  any  limitation  of  liability  or 
limitation  of  the  amount  of  recovery  or  repre- 
sentation or  agreement  as  to  value  in  any  such 
receipt  pr  bill  of  lading,  or  in  any  contract,  rule, 
regulation,  or  in  any  tariff  filed  with  the  Inter- 
state  Commerce   Commission;    and    any   such 
limitation,   without  respect  to  the  manner  or 
form  ,in  which  it  is  soup;ht  to  be  made  is  hereby 
declared   to   be   unlawful  and  void:    Provided, 
however,   that   if   the  goods  are   hidden  from 
view  by  wrapping,  boxing,  or  other  means,  and 
the  carrier  is  not  notified  as  to  the  character 
of  the  goods,  the  carrier  may  require  the  ship- 
per to  spedhcally  state  in  writing  the  value  of 
the  goods,  and  the  carrier  shall  not  be  liable 
beyond   the  amount   so  specifically    stated,  in 
which  case  the  Interstate  Commerce  Commis- 
sion may  establish  and  maintain  rates  for  trans- 
portation, dependent  upon  the  value  of  the  prop- 
erty shipped  as  specifically  stated  in  writing 
by  the  shipper.     Such  rates  shall  be  published 
as  are  other  rate  schedules:    Provided,  further, 
that  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under 
the   existing    law:    Provided,   further,   that  it 
shall  be  unlawful  for  any  such  cdmmon  carrier 
to  provide  by  rule,  contract,  regulation,  or  oth- 
erwise  a  shorter  period  for  giving  notice  of 
claims  than  ninety  days  and  for  the  filing  of 
claims  for  a  shorter  period  than  four  months, 
and  for  the  institution  of  suite  than  two  years: 
Provided,  however,  that  if  the  loss,  damage,  or 
injury  complained  of  was  due  to  delay  or  dam- 
age while  being  loaded  or  unloaded  or  damaged 
in  transit  by  carelessness  or  negligence,  then 
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no  notice  of  claim  nor  filing  of  claim  shall  be 
required  as  a  condition  precedent  to  recovery." 
(Italics  supplied.)  38  St  at  Lu  1196,  Fed.  St* 
Anno.  Supp.  1916,  p.  124,  U.  S.  Comp.  St. 
1916,  i  8604a. 

The  provision  of  the  ameudmeiit  which  is 

added  to  the  Cummiua  Amendment  by  Act 

Cong.  Aug.  9,  1916  (U.  S.  Comp.  St  1916, 

{  8604a)  reads: 

"Provided,  however,  that  the  provisions  here- 
of respecting  liability  for  fuU  actual  lose,  dam- 
age, or  injury,  notwithstanding  any  limitation 
of  liability  or  recovery,  or  representation  or 
agreement  or  release  as  to  value,  and  declaring 
any  such  limitation  to  be  unlawful  and  void, 
shall  not  apply;  first,  to  baggage  carried  on 
passenger  trains  or  boats,  or  trains  or  boats 
carrying  passengers;  second,  to  property,  ex- 
cept ordinary  live  stock,  received  for  transporta- 
tion concerning  which  the  carrier  shall  have 
been  or  shall  hereafter  be  expressly  authorized 
or  required  by  order  of  the  Interstate  Commerce 
Commission  to  establish  and  maintain  rates  de- 
pendent upon  the  value  declared  in  writing  by 
the  shipper  or  agroed  upon  in  writing  as  the 
released  value  of  the  property,  in  which  case 
such  declaration  or  agreement  shall  have  no  oth- 
er effect  than  to  limit  liability  and  recovery  to 
an  amount  not  exceeding  the  value  so  declared 
or  released,  and  shall  not,  so  far  as  relates  to 
value,  be  held  to  be  a  violation  of  section  ten 
of  this  act  to  resrulate  commerce,  as  amended; 
and  any  tariff  schedule  which  may  be  filed  with 
the  commission  pursuant  to  such  order  shall  eon- 
tain  specific  reference  thereto  and  may  estab- 
lish rates  varying  with  the  value  so  declared 
or  agreed  upon;  and  the  commission  is  hereby 
empowered  to  make  such  order  in  cases  where 
rates  dependent  upon  and  varying  with  declared 
or  agre^  value,  would,  in  its  opinion,  be  just 
and  reasonable  under  the  circumstances  and  con- 
ditions surrounding  the  transportation.  The 
term  'ordinary  live  stock'  shall  include  all  cattle, 
swine,  sheep,  goats,  horses,  and  mules  except 
such  as  are  chiefly  valuable  for  breeding,  racing, 
show  purposes,  or  other  special  uses." 

Section  7  of  the  Interstate  Commerce  Act 
dJ.  a  06mp.  St  1916,  f  8571)  aforesaid, 
which  remains  unaffected  by  said  amend- 
ments, provides  as  follows: 

"That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  tills  act  to 
enter  into  any  combination,  contract,  or  agree- 
ment, expressed  or  implied,  to  prevent,  by 
change  of  time  schedule,  carriage  in  different 
cars,  or  by  other  means  or  devices,  the  carriage 
of  freights  from  being  continuous  from  the 
place  of  shipment  to  the  place  of  destina- 
tion; and  no  break  of  bulk,  stoppage^  or  inr 
ierrupiion  made  by  such  common  carrier  shall 
prevent  the  carriage  of  freights  from  being 
and  being  treated  a«  one  continuous  car^ 
riage  from  the  place  of  shipment  to  the  place 
of  destination,  unless  such  break,  stoppage,  or 
interruption  was  made  in  good  faith  for  some 
necessary  purpose,  and  without  any  intent  to 
avoid  or  .unnecessarily  interrupt  such  oontinu' 
aus  carriage  or  to  evade  any  of  the  provisions 
of  this  act,**     (Italics  supplied.) 

D.  H.  &  Walter  Leake  and  Henry  Taylor, 
Jr.,  all  of  Richmond,  for  plaintiff  in  error. 
Tazewell  Taylor,  of  Norfolk,  for  defendant 
in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  present  the  ques- 
tions for  our  decision  which  will  her  consid- 
ered and  disposed  of  in  their  order  ad  stated 
below: 


1.  Was  the  defendant,  under  the  facts  'of 
thijs  case,  the  Initial  carrier,  as  contemplat- 
ed by  the  federal  statute  law  above  men- 
tioned? 

As  bearing  on  this  question  we  wUl,  in  the 
outset,  state  certain  general  propositions 
about  which  there  is  no  serious  question 
made  in  argument  before  us,  ^vi^ch  are  as 
follows: 

[1]  In  every  case  of  an  action  for  damages 
for  breach  of  contract  or  breach  of  duty  by 
a  common  carrier  of  freight  to  carry  it  safe- 
ly, whether  in  assumpsit  on  the  contract,  or 
in  tort  for  breach,  of  duty,  the  right  of  ac- 
tion Is  dependent  upon  the  existence  of  a 
contract  of  carriage  between  the  plaintiff  and 
defendant  at  the  time  the  alleged  cause  of 
action  arose  (10  O.  J.  |  130,  p.  110) ;  which 
contract,  however,  need  not  have  been  an  ex- 
press contract,  but  may  have^  arisen  from  the 
duty  hnpos^  at  common  law  or  by  statute, 
state  or  federal.  In  which  case  the  contract 
will  be  implied  in  law  from  the  duty  imposed 
by  the  common  law  or  by  statute. 

It  is  immaterial,  therefore,  whether  the 
action  In  the  instant  case  was  in  assumpsit 
or  in  tort  The  right  of  the  plaintiff  to  main- 
tain such  an  action,  whether  in  assumpsit  or 
in  tort,  depends,  in  the  last  analysis,  on  the 
existence  of  a  contract  of  carriage  between 
the  plaintiff  and  defendant,  either  in  fact  or 
implied  in  law,  at  the  time  the  alleged  cause 
of  action  arose,  and  further  upon  such  con- 
tract being  an  enforceable  one  under  the  law. 

Prior  to  the  CarmacK  Amendment,  above 
quoted,  there  were  many  conflicting  deci- 
sions as  to  the  circumstances  from  which 
the  contract  oxi  which  the  right  of  action  de- 
pended would  be  Implied  at  conomon  law, 
when  it  was  for  a  through  transportation  ct 
property  designated  to  a  point  beyond  the 
terminus  of  the  receiving  carrier's  line.  As 
said  in  Atlantic  G.  Li  R.  Co.  ▼.  Riverside 
Mills,  219  U.  S.  186,  at  page  108,  81  Sup.  Ot 
164,  at  page  167,  55  L.  Ed.  167,  at  page  170, 
81  L.  IL  A.  (N.  S.)  7,  at  page  24: 

"Ck)ngress  by  the  act  here  involved  [the  Oar- 
madE  Amendment]  has  declared,  in  substance, 
that  the  act  of  receiving  property  for  transpor* 
tation  to  a  point  in  another  state  and  beyond 
the  line  of  the  receiving  carrier,  shall  impose 
on  such  receiving  carrier  the  obligation  of 
through  transportation,  with  carrier  liabilil^ 
throughout" 

Again  (219  U.  S.,  at  page  206,  31  Sup.  Ot 
at  page  170,  55  L.  Ed.,  at  page  182,  81  U  R. 
A.  [N.  S.]  at  page  86),  in  this  opinion  of  the 
United  States  Supreme  Ck>urt  in  the  case 
last  cited,  it  is  said: 

"In  substance  Congress  has  said  to  such  car- 
riers: *If  you  receive  articles  for  transporta- 
tion from  a  point  in  one  state  to  a  place  in 
another  [state]  beyond  your  own  terminal,  you 
must  do  so  under  a  contract  to  transport  to  the 
place  designated.' " 

[2]  Since  the  Congress  has  occupied  the 
whole  field  of  interstate  commeree  by  virtue 
of  the  federal  statutes  aforesaid,  those  stat- 
utes have  superseded  all  state  legislation  on 
the  subject,  and  they  and  their  construction 
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must  be  alone  looked  to  In  the  ascertainment 
of  the  rights  of  parties  litigant  in  all  ao 
tlons,  such  as  that  In  the  instant  case,  in- 
volving an  Interstate  shipment 

[3,  4]  Further:  The  settled  construction  of 
the  federal  statute  law  aforesaid  is  that  if 
an  interstate  shipment  of  freight  is  begun 
under  an  express  contract  of  carriage  be- 
tween the  initial  carrier  and  the  shipper, 
and  subsequently  a  connecting  carrier,  en 
route  of  the  shipment,  beyond  the  terminal 
of  the  initial  carrier,  issues  another  contract 
of  carriage  to  the  shipper  for  a  remaining 
portion  of  the  original  route  and  takes  up 
the  original  bill  of  lading  evidencing  the 
original  contract  upon  its  surrender  by  the 
shipper,  the  second  contract  of  carriage  does 
not  supersede  the  first,  and  in  such  case  the 
first  contract  remains  in  force  by  virtue  of 
said  federal  statute  law,  and  the  shipper  and 
all  assignees  of  his  claiming  through  him  (all, 
of  whom  could  have  enforced  such  (original 
contract)  have  no  right  of  action  for  dam- 
ages against  such  subsequent  carrier,  but 
onJ;y  against. the  initial  carrier.  In  such  case 
there  can  be,  in  contemplation  of  law,  but 
one  Initial  carrier,  and  no  action  by  the  ship- 
per or  one  clalmng  under  him  can  be  main- 
tained, against  any  subsequent  carrier  en 
route,  although  instituted  upon  a  subsequent 
contract  of  carriage  with  the  latter,  such  as 
that  aforesaid.  Atlantic  O.  L.  R.  R.  Ck).  v. 
Riverside  Mills,  supra;  Looney  v.  Oregon 
Short  Line  R.  R,  27X  lU.  538.  Ill  N.  E.  509 ; 
Hudson  V.  Chicago,  etc.,  R.  Co.  (D.  C.)  226 
Fed.  88;  W.  H.  Alton  Piano  Co.  v.  Chicago, 
etc.,  R.  Co.,'  152  Wla  156,  139  N.  W.  743 ; 
Atchison,  etc.,  R.  Co.  v.  Harold,  24t  U.  S. 
371,  36  Siq>.  Ct.  665,  60  h.  Ed.  1050.  And 
the  same  would  be  true  if  the  initial  con- 
tract of  carriage  were  not  an  express  con- 
tract, but  one  implied  in  law  because  of  the 
duty  Imposed  by  the  federal  statute,  where 
the  initial  carrier  received  the  shipment  for 
Interstate  transportation  to  a  destination  be* 
yond  the  terminal  of  its  Une.  Hudson  v. 
Chicago,  etc,  R.  Ca,  supra. 

[6,  6]  Such  holding  is  based,  however,  up- 
on the  fundamental  oonsideration  that  in 
such  cases  the  initial  contract  of  carriage 
was  one  which  was  enforceable  by  the  plain- 
tiff under  the  federal  statute,  as  covering  the 
entire  route  of  the  original  shipment;  that 
any  subsequent  contrat^  of  carriage  with  any 
intermediate  carrier  was  needless,  was  not 
req\]ired  in  such  case  by  the  federal  statute, 
and  was  against  its  policy,  which  was  (as 
stated  in  Hudson  v.  Chicago,  etc.,  R.  Co.,  su- 
pra) '*to  secure  simplicity  in  the  transporta- 
tion of  freight  carried  by  several  common 
carriers — as  the  Supreme  Court  express  it, 
'unity  of  transportation  with  unity  of  respons- 
ibility ♦  ♦  •  by  localizing  the  respons- 
iblB  carrier* "  (quoting  from  the  case  of  At- 
lantic C.  Lc  R.  R.  Co.  V.  Riverside  Mills,  su- 
pra). Further 'dealing  with  the  question  of 
tba  |>roper  consideration  of  the  Carmads 

Jm        i    *        *  »  J  9  «  I 


Amendment,  the  court  in  the  Hudson  t.  Chi- 
cago, eta,  R.  Co.  Case,  supra,  said: 

I'Now  if  that  is  the  purpose  of  the  amendment, 
the  question  arises:  Would  that  purpose  be  ef- 
fected by  requiring  each  one,  we  will  say,  of 
seven  connecting  common  carriers  in  an  mter- 
state  shipment  to  issue  a  separate  bill  of  lading? 
If  this  were  done,  wq  would  have,  on  plaintiff's 
theory,  seven  common  carriers,  six  of  whom 
would  stand  in  the  position  of  principals  to 
succeeding  carriers,  and  also  six  in  the  posi- 
tion of  agents  of  the  preceding  carriers.  All 
seven  of  them  would  stand  in  the  position  of 
principals,  so  far  as  their  own  lines  of  railway 
were  concerned.  Instead  of  having  localized 
the  remedy,  it  would  needlessly  expand 
it     •     •     ♦  ,  ^ 

**\f  the  Oarmack  Amendment  does  not  compd 
the  intermediate  carrier  to  issue  a  bill  of  lading, 
then  the  obligation  cannot  be  assumed  by  the 
intermediate  carrier  by  the  issuance  of  a  bill  of 
lading;  for  that  would  be  allowing  the  inter* 
mediate  carrier  to  give  at  its  option  special 
privileges  to  a  shipper.  •  ♦  ♦  So  it  seems 
to  me  that  neither  in  the  absence  of  a  bill  of 
lading,  nor  by  issuing  a  bill  of  lading,  can  the 
intermediate  carrier  be  held  liable  for  loss  or 
damage  occurring  on  the  line  of  the  succeeding 
carrier." 

• 

The  first  transaction  has  already  settled 
the  relation  between  the  owner  of  the  goods 
and  the  carrier,  and  fixed  the  duties  and 
liabilitieB  of  the  carrier  to  such  owner.  A 
contract  afterwards  entered  into  bet'ween  the 
shipper  and  another  carrier  manifestly  can- 
not affect  these  duties  uid  liabilities. 

In  all  of  the  cases  above  cited,  however, 
the  plaintiff,  either  as  a  party  to  it  or  as 
assignee  of  the  shipper  who  was  such  a  party, 
could  have  enforce!]  his  claim  of  damages 
under  the  original  contract,  if  the  subsequent 
contract  had  not  been  made — ^there  was  no 
stoppage  or  interruption  of  the  continuous 
carriage  of  the  freight  under  the  initial 
contract,  niade  for  any  necessary  purpose; 
hence  the  subsequent  contract  did  not  faU 
within  the  permission  given  in  section  7  of 
the  Interstate  Commerce  Act  to  make  it,  and 
the  making  of  it  was  in  effect  prohibited  by 
the  Carmack  Amendment.  And  subsequent 
amendments  made  such  prohibition  even  more 
explicit  But  fqr  such  prohibitory  effect  of 
federal  statute  law,  such  cases  would,  of 
course,  have  held  otherwise  than  they  did, 
where  the  subsequent  contract  of  carriage 
was  in  fact  made  without  duress. 

We  come  now  to  the  consideration  of  the 
controverted  question  above  stated. 

The  defendant  relies  on  the  authorities 
above  referred  to  to  sustain  its  position  that 
in  the  instant  case  the  Union  Pacific  Rail- 
road was  the  initial  carrier,  and  could  alone 
be  sued  by  the  plaintiff,  in  the  instant  case. 

The  defendant  especially  relies  on  the  case 
of  Atchison,  etc.,  R.  Co.  v.  Harold,  supra,  to 
sustain  the  position  that  a  change  of  con- 
signee does  not  affect  the  matter. 

As  to  the  last-Df^med  case  the  following 
should  be  said:  Neither  chai)ge  of  title  to 
the  goods  (Gulf  RaUway  Ck>.  v.  Texas,  204 
U.  .&  403,  27  Sup.  Ct  360,  51  U  Ed.  540) 
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nor  change  of  consignee  while  thc^  goods  are 
in  transit  does,  of  Itself,  affect  the  matter; 
but  a  change  of  contract  (which  is  not  in- 
valid because  prohibited  by  the  federal  stat- 
ute  law  aforesaid),  by  the  substitution  of  a 
different  contract  from  the  initial  contract, 
may  affect  the  matter,  and  wiU,  and,  upon 
principle,  must  of  necessity  do  so.  For,  as 
we  have  noted  above,  such  an  action  as  that 
in  the  instant  case  can  be  maintained  only  as 
based  directly  or  indirectly  upon  a  contract 
of  carriage  existing  between  the  plaintiff  and 
defendant  at  the  time  the  alleged  cause  of 
action  arose.  If  then  there;  was  a  subsequent 
contract  between  the  parties  to  the  action 
which  was  by  them  both  substituted  for  a 
former  contract  of  carriage  of  the  same 
freight  between  other  parties,  and  such  sec- 
ond contract  was  not  forbidden  by-l^w,  the 
action  must  of  necessity  be  based  on  the 
latter  contract  If  indeed  the  latter  contract 
was  forbidden  by  law  and  the  former  con- 
tract was  Vy  force  of  statute  law  continued 
in  existence,  then,  and  then  only,  the  action 
should  be  based  on  the  former  contract. 

The  pivotal  question,  therefore,  Just  at 
this  point  in  our  consideration  of  the  instant 
case  is  this:  Was  the  second  contract  of 
carriage  forbidden  by  law?  This,  in  turn, 
depends  upon  the  further  question:  Was  the 
tariff  regulation  fiforesald  forbidden  by  the 
federal  statutes  aforesaid,  as  to  shipment  of 
live  stock  from  points  west  of  Chicago  to 
points  east  of  that  place? 

Now,  clearly,  such  tariff  regulation  was 
not  expressly  forbidden  by  said  federal  stat- 
utes. If  forbidden  at  all  it  must  have  been 
by  implication.  The  tariff  regulation  applied 
to  all  carriage  of  live  stock  freight  on  the 
lines  of  all  common  carriers  east  of  Chicago 
on  ''order  notify"  bills  of  lading.  The  tariff 
regulation  was  unquestionably  legal  and 
valid  as  to  all  such  shipments  originating  at 
and  east  of  Chicago.  Its  object  plainly  was 
merely  to  abolish  "order  notify"  bills  of  lad- 
ing contracts  of  carriage  of  the  stock  in  the 
territory  east  of  Chicago.  It  is  not  contended 
that  this  object  was  not  in  itself  lawful.  The 
contention  Is  that  the  tariff  regulation  was 
unlawful  as  to  shipments  of  live  stock  from 
points  west  of  Chicago  originally  destined 
to  points  east  of  that  place  on  ''order  notify" 
bills  of  lading,  because  such  tariff  regulation 
incidentally  breaks,  interrupts,  and  stops  such 
an  originally  intended  through  and  contin- 
uous interstate  carriage  of  freight.  The  lat- 
ter position  manifestly  depends  upon  whether 
the  federal  statutes  aforesaid  forbid  any 
break,  interruption,  or  stoppage  in  every  or- 
iginally Intended  through  and  continuous 
interstate  carriage  of  freight,  which  has 
once  begun,  without  exception.  Now  we  §ee 
from  the. provisions  of  section  7  of  such  stat- 
ute lawi  above  quoted  that  this  is  not  so. 
Such  a  break,  stoppage,  or  interruption  aa 
may  be  ''made  in  good  faith  for  *  *  * 
(a)  necessary  purpose  and  without  any  inteo^t 


to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  the  pro- 
visions of  this  act"  is  not  forbidden  by  such 
statute  law.  We  think  that  the  reasonable 
construction  of  said  federal  statute  is  that 
the  tariff  regulation  aforesaid  was  not  forbid- 
den thereby  to  the  extent  of  the  incidental 
effect  aforesaid;  that  the  break,  stoppage, 
or  Interruption  at  Chicago  of  the  originally 
intended  through  transportation  from  Med- 
icine Bow  ta  the  Instant  case  being  made  not 
"with  any  intent  to  avoid  or  unnecessarily 
Interrupt  sueh  continuous  carriage  or  to 
evade  any  provision"  of  the  statute  law  afore- 
said, but  iBOlely  in  order  not  to  Interfere  with 
said  tariff  regulation,  it  was  for  a  "nec^ 
essary  purpose"  in  contemplation  of  such 
statute.  Tliat,  therefore,  the  first  contract 
of  carriage  In  evidence  was  invalid  as  a 
contract  of  carriage  east  of  Chicago,  and 
hence  that  the  second  contract  of  carriage 
was  not  forbidden  by  law,  but  was  a  lawful 
and  valid  contract 

Taking  up  now  the  consideration  of  the 
cases  cited  and  relied  on  for  defendant  as 
above  noted  upon  the  question  under  consid- 
eration, we  deem  it  sufficient  to  say  that  the 
principle  on  which  those  cases  were  decided 
does  not  lead  to  the  conclusion  that  the  sec- 
ond contract  of  carriage  in  the  instant  case 
was  forbidden  by  the  federal  statute  law. 
The  Instant  case'  was  not  one  where  the  trans- 
portation could  have  proceeded  east  of  Chi- 
cago under  the  first  contract  of  carriage.  It 
was  not  a.  case  where  there  was  no  necessity 
for  a  change  of  that  contract  into  a  new  and 
different  contract  The  invalidity  of  the 
first  contract  under  the  lawful  tariff  regula- 
tion aforesaid  was  a  sufficient  Justification 
of  the  defendant  for  requiring  a  new  and 
different  contract  of  carriage.  The  latter 
contract  haying  heen  in  fact  entered  into, 
and  being  a  legal  and  valid  contract,  it 
superseded  the  former  contract  of  carriage, 

[7]  It  is  urged  upon  our  consideration  by 
defendant  that  the  "order  notify"  bill  of 
lading  being  Illegal  as  a  contract  of  carriage 
east  of  Chicago,  it  was  to  that  extent  a  void 
contract;  that  a  void  contract  is  no  contract, 
and  that  hence  the  case  stands  as  if  no  ex- 
press contract  had  been  made  with  the  Union 
Pacific  Railroad ;  that  in  such  case  the  mere 
receiving  of  the  stock  by  such  railroad  for 
transportation  to  Windsor,  N.  C,  constituted 
it  the  initial  carrier  for  the  entire  route. 
This  position,  however,  overlooks  the  con- 
sideration that  what  we  are  asked  to  resolve 
Into  a  fact  by  construction  was  not  a  fact, 
and  cannot  be  implied  or  considered  as  ex- 
isting consistently  with  the  actual  facts.  If, 
indeed,  no  express  contract  had  been  made' 
with  the  Union  Pacific  Railroad  Company, 
and  the  stock  had  been  received  by  it  for 
traneportatlon  as  aforesaid,  Ijb^at  state  of 
facts  would  undoubtedly  have  constituted  it 
the  initifil  carrier  for  the  entire  route  to 
Windsor,  N.  C;  and  the  Union  Pacific  Rail^ 


462 


96  SOUTHEASTERN  REPORTER 


(Va. 


road  coiHd  alone  have  been  sned  by  the 
plaintiff,  notwithstanding  any  subsequent 
contract  of  carriage  made  between  the  plain- 
tiff and  an  intermediate  connecting  carrier. 
But  in  such  case  there  would  have  been  no 
need  for  any  such  subsequent  contract;  the 
contract  implied  in  law  from  the  duty  im- 
posed on  the  Union  Pacific  Railroad  Com- 
pany by  said  federal  statute  law  would  have 
been  ample  to  have  obligated  it  for  the  car- 
riage of  the  freight  for  the  entire  route  (by 
itself  and  through  its  connecting  carrier^  as 
its  agents).  And  in  such  case  no  connecting 
carrier  would  have  had  the  lawful  right  to 
refuse  such  carriage  on  the  ground  that  it 
would  have  been  under  an  invalid  contract 
But  the  case  before  us  is,  as  aforesaid,  a  very 
different  one. ' 

The  conclusion,  therefore,  necessarily  fol- 
lows that  the  defendant,  and  not  the  Union 
Pacific  Railroad  Company,  under  the  facts 
in  the  instant  case,  was  the  initial  carrier,  as 
contemplated  by  the  federal  statute  law 
above  cited. 

Hence  it  follows  that  the  defendant  was 
the  proper  defendant  to  the  action  in  the  in- 
stant suit  for  the  injury  and  damage  com- 
plained of  in  the  declaration,  whether  caus- 
ed by  it  on  its  own  line,  or  by  some  connect- 
ing carrier  en  route  from  Chicago  to  Windsor, 
N.  C. 

[8]  Coming  now  to  the  question  of  the  lia- 
bility of  the  defendant  for  the  injury  and 
damages  complained  of — it  was  liable  there- 
for if  such  injury  and  damage  were  due  to 
the  negligence  or  default  in  duty  of  the  de- 
fendant or  of  some  connecting  carrier. 

That  is  to  say,  the  defendant,  notwith- 
standing the  federal  statute  law  aforesaid, 
is  only  liable  for  some  default  in  its  common- 
law  duty  as  a  carrier,  or  for  some  default  in 
the  like  duty  of  some  of  its  connecting  car- 
riers aforesaid.  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491,  33  Sup.  CL  148.  57  L.  Ed. 
314,  44  L.  Rw  A.  (N.  S.)  257.  In  other  words, 
it  is  liable  only  for  negligence  or  default  in 
duty  at  common  law  of  itself,  or  of  its  con- 
necting carriers  aforesaid,  and  under  the 
federal  statute  law  aforesaid  is  liable  for 
such  negligence  or  default  in  duty  of  its  con- 
necting carriers  as  if  it  were  its  own  and 
had  occurred  on  Its  own  line.  Galveston,  eta, 
R.  Co.  V.  Wallace,  223  U.  S.  481,  32  Sup.  Ct. 
205,  56  L.  Ed.  516. 

[9]  Now  at  common  law,  upon  the  proof 
merely  of  delivery  to  a  common  carrier  of  in- 
animate goods  for  transportation  and  the 
proof  of  their  nondelivery,  the  law  implies 
that  they  have  been  lost  by  the  negligence  of 
the  common  carrier  or  by  reason  of  some 
cause  for  which  it  is  responsible,  and  the 
plaintiff  suing  for  damages  occasioned  by 
such  loss  is  relieved  of  the  burden  of  proof 
of  the  cause  of  the  loss.  This  rule  applies  to 
the  initial  carrier  of  Inanimate  goods  under 
^he  federal  stajtute  law  aforesaid.  Galveston, 
etc.,  R.  Co.  Y.  Wallace,  supra.  As  there 
said: 


"The  carrier  and  its  agents  [the  connecting 
carriers],  having  received  possession  of  the  goods, 
were  charged  with  the  diitj  of  delivering  them, 
or  explaining  why  that  had  not  been  done.  This 
must  be  so,  because  carriers  not  only  have  bet- 
ter means,  but  often  the  only  means,  of  making 
such  proof.  If  the  failure  to  deliver  was  due  to 
tpe  act  of  God,  the  public  enemy  or  some  cause 
against  which  it  might  lawfully  contract,  it 
was  for  the  carrier  to  bring  itsdf  within  such 
exception.'' 

[1 0]  Upon  the  trial  in  the  court  below  one 
of  the  grounds  of  defense  relied  on  by  de- 
fendant was  a  common-law  exception,  name- 
ly, that: 

"The  injuries  to  the  animals  shown  in  evi- 
dence may  as  well  have  been  due  to  the  inher- 
ent nature,  vice,  or  defects  of  the  animals,  or 
to  ♦  ♦  •  fright  ♦  ♦  ♦  for  which  the  car- 
riers are  not  responsible,  as  to  any  cause  for 
which  the  carriers  were  responsible.'* 

But  this  defense  Is  not  relied  on  before  us, 
and  indeed  could  not  be  sncoessfolly  relied 
on  before  us  for  the  reason  that  the  evi- 
dence for  defendant  tending  to  luring  the  case 
within  such  exception  was  in  conflict  with 
the  evidence  for  plaintiff  tending  *to  show  a 
contrary  state  of  fact,  hence  such  evidence 
for  defendant  was  waived  by  its  demurrer  to 
evidence,  and  cannot  be  considered  by  us; 
the  result  being  that  we  must  consider  that 
the  defendant  has  failed  to  sustain  the  bur- 
den resting  upon  it,  hereinafter  referred  to, 
to  prove  by  a  preponderance  of  the  evidence 
that  the  injury  to  the  stock  complained  of 
may  have  been  due  to  causes  within  said 
common-law  exception  relied  on  by  defend- 
ant Therefore  such  common-law  exception 
need  not  be  further  specifically  mentioned. 

The  defendant,  however,  does,  before  us, 
rely  on  a  special  contract  exception  as  here- 
inafter more  particularly  set  forth.  Now  in 
connection  with  the  consideration  by  us  of 
such  defense  the  following  should  be  said: 

[11]  In  the  case  of  loss  of  inanimate 
freight  it  is  not  questioned  by  defendant  that 
the  common-law  rule  stated  in  the  quotation 
above  from  the  case  of  Galveston,  etc.,  R. 
Co.  V.  Wallace,  supra,  applies,  and  that  the 
same  common-law  rule  applies  to  injury  and 
consequent  loss  or  damage  arising  from  in- 
jury to  inanimate  freight,  and  to  any  de- 
fense by  such  carrier,  relying  on  exemption 
from  liability  in  damages  for  injury  to  such 
freight  by  reason  of  any  exception  to  the 
common-law  rule  provided  by  contract.  The 
burden  of  proof  in  such  case  is  on  the  car- 
rier to  prove  that  the  injury  falls  within  the 
exception  contained  in  the  special  contract 
relied  on  by  the  defendant.  6  Cyc.  519,  520; 
10  C.  J.  §  677,  pp.  674.  675. 

In  the  case  of  animate  freight,  however, 
there  has  been  much  diversity  of  opinion  as 
to  whether  the  common-law  rules  applicable 
to  inanimate  freight  exist  in  their  aitirety— 
whether  the  same  burden  of  proof  aforesaid 
rests  upon  the  carrier  in  the  event  of  loss  of 
or  injury  to  animate  freight  as  to  inanimate 
freight 

[12]  In  considering  this  question  no  refei^ 
ence  to  the  statute  in  Virc^nia  or  the  rules 
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of  decision  In  Virginia  or  elsewhere  on  tbis 
subject,  with  respect  to  intrastate  shipments, 
would  be  of  any  help  in  arriving  at  a  right 
conclusion,  since  the  liability  for  damages  in 
the  instant  case  is  governed  by  the  federal 
statute  law,  and  the  common-law  rules  ap- 
plicable thereto  as  accepted  and  applied  in 
federal  tribunals  must  govern.  Cincinnati, 
etc.,  R.  Co.  v.  Rankin,  241  U.  S.  319,  36  Sup. 
Ct.  555.  60  L'  Ed.  1022,  I-.  R.  A.  1917A,  265. 
Hence  such  statute  and  decisions  will  not  be 
referred  to. 

[13]  When  we  come  to  consider  the  com- 
mon-law rules  under  discussion  as  accepted 
and  applied  in  federal  tribunals  with  re- 
spect to  injury  to  animate  freight,  to  wit, 
live  stock,  in  a  case  where  a  contract  excep- 
tion is  relied  on  as  a  defense,  whatever  may 
be  the  difference  in  other  of  such  rules  as 
applicable  to  animate  as  distinguished  from 
Inanimate  freight,  there  seems  to  be  no  room 
for  valid  dissent  from  the  conclusion  that 
the  burden  of  proof,  at  the  least,  which  is 
required  of  it  in  that  behalf,  is  on  the  car- 
rier in  two  particulars,  namely:  (a)  It  must 
prove  that,  at  the  time  the  injury  may  have 
occnrred,  the  special  contract  exception  relied 
on  was  in  operation;  and  (b)  it  must  at 
least  prove  (unless  such  fact  appears  from 
the  plaintiff's  evidence)  that  the  injury  was 
of  such  a  nature  that  it  may,  with  equal 
probability,  in  accordance  with  the  evidence, 
have  been  occasioned  by  causes  which  were 
within  the  contract  exception  relied  on.  6 
Cyc.  524;  10  C.  J.  §  581,  p.  379.  Certainly 
this  is  true  where  the  proof  of  the  plaintiff 
shows  that  the  Injury  was  due  to  human 
agency.    6  Cyc.  524. 

In  the  instant  case,  while  there  was  evi- 
dence for  defendant  to  the  contrary,  there 
was  ample  evidence' for  plaintiff  to  establish 
the  fact  that  the  injury  to  the  stock  complain- 
ed of  was  due  to  human  agency,  as  appears 
from  the  statement  of  facts  above,  and  on 
the  demurrer  to  evidence  this  court  must 
consider  such  as  the  fact  in  the  instant  case. 

In  the  instant  case  the  defendant  relies 
on  the  special  contract  exception  from  lia- 
bility contained  in  the  contract  of  carriage 
with  the  Union  Pacific  Railroad,  quoted  in 
the  above  statement  of  facts,  and  also  on  the 
special  contract  exception  from  liability  con- 
tained in  the.  contract  of  carriage  with  the 
defendant,  also  quoted  in  the  above  state- 
ment of  facts.  Since,  for  the  reason  above 
stated,  this  action  is  not  based  upon  the  for- 
mer contract,  the  exception  from  liability 
clause  thereof  cannot  be  relied  on  by  the  de- 
fendant This  leaves  the  defense  under  con- 
sideration entirely  dependent  upon  such 
clause  of  the  latter  contract  of  carriage. 

Now,  since  the  burden  of  proof  at  the 
least  which  is  required  of  it,  as  above  noted, 
is  upon  the  defendant  in  both  of  the  particu- 
lars above  mentioned,  if  the  defendant  has 
failed  in  its  proof  in  either  particular,  such 
failure  is  fatal  to  its  defense  now  under  con- 
sideration. 


It  is  uirged  upon  our  consideration  by  de- 
fendant that  the  testimony  for  the  plaintiff, 
when  read  in  connection  with  certain  entries 
on  the  contract  of  carriage  with  defendant, 
shows  that  the  stock  was  accompanied  by  per- 
sons in  charge  of  it  within  the  meaning  of 
clause  6  thereof,  relied  on  by  defendant,  so 
that  such  exception  clause  was  put  in  opera- 
tion in  the  instant  case,  whereas  it  is  urged 
on  the  part  of  the  plaintiff  that  the  fact  in 
question  is  not  directly  proved,  but  that  it 
is  a  mere  inference,  which  the  defendant,  as 
demurrant  to  the  evidence  has  deprived  it- 
self of  the  right  to  draw;  but,  as  we  shall 
presently  see,  it  is  unnecessary  for  us  in 
the  instant  case  to  pass  upon  that  contro- 
verted question. 

Nor  is  it  necessary  for  us  to  consider  the 
ground  of  defense  mentioned  in  the  above 
statement  of  the  case,  to  wit,  that  the  bur- 
den of  proof  to  show  the  cause  of  the  injury 
to  the  stock  was  on  the  plaintiff  because  the 
stock  was  accompanied  by  persons  to  take 
care  of,  feed,  and  water  it  It  is  not  neces- 
sary for  us  to  consider  such  ground  of  de- 
fense because  such  burden  of  proof,  if  it 
were  conceded  to  exist,  did  not  arise,  unless 
the  defendant  had  at  least  shown  by  a  pre- 
ponderance of  the  evidence  which  can  be 
considered  by  us  that  the  injury  to  the  stock 
was  of  such  a  nature  that  it  may,  with  equal 
probability  as  aforesaid,  have  been  occasion- 
ed by  causes  which  were  within  the  excep- 
tion from  liability  clause  of  the  contract 
aforesaid  on  which  such  ground  of  defense 
rests.  This,  as  aforesaid,  we  shall  presently 
see  the  defendant  has  failed  to  do. 

The  pivotal  question  then,  upon  which  the 
defense  under  consideration  turns,  and  upon 
which  its  decision  depends  in  the  instant 
case,  is,  therefore,  the  following: 

2.  Has  the  defendant  sustained  the  burden 
of  proof  resting  upon  it,  at  the  least  which 
is  required  of  it  in  that  behalf,  to  show  by 
a  preponderance  of  evidence  (b)  that  the  in- 
Jury  to  the  stock  was  of  such  a  nature  that 
it  may,  with  equal  probability  in  accord- 
ance with  the  evidence  in  the  case,  have  been 
occasioned  by  causes  which  were  within  the 
exception  from  liability  clause  aforesaid  of 
the  contract  of  carriage  with  defendant? 

The  exception  from  liability  clause  afore- 
said of  the  contract  of  carriage  with  defend- 
ant, above  quoted,  is  as  follows: 

"Sec.  5.  The  shipper  at  his  own  risk  and  ex- 
pense shall  load  and  unload  said  live  stock  and 
in  case  any  person  shall  accompany  said  live 
stock  in  charge  of  the  same,  [shall]  take  care 
of,  feed  and  water  said  live  stock  while  being 
transported,  whether  delayed  in  transit  or  oth- 
erwise.   •     ♦     • »» 

[14,15]  Now  the  evidence  for  plaintiff  (as 
noted  In  the  above  statement  of  facts)  was  di- 
rect and  positive  that  the  cars  containing  the 
stock  were  not  overcrowded  or  overloaded; 
that  the  stock  was  in  sound  and  good  condi- 
tion when  delivered  to  defendant  for  trans- 
I>ortatlon;  that  the  injury  to  it  apparent  on 
its  arrival  at  destination  was  of  such  nature 
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that  the  Jniy  were  warranted  in  drawing 
the  inference  of  fact  that  such  injary  was 
not  occasioned  by  negligence  in  loading  or  un- 
loading or  in  lack  of  care  of  it  by  any  person 
accompanying  the  stock  in  charge  of  it,  or 
from  lack  of  feed  or  water.  There  was  evi- 
dence for  defendant,  it  is  true,  in  conflict 
with  that  of  the  plaintiff  on  this  question, 
but  on  the  demurrer  to  evidence  such  con- 
flicting evidence  cannot  be  considered  by  us. 
It  is  therefore  manifest  that  in  the  instant 
case  the  defendant  has  not  proved  by  any 
evidence  which  is  before  us  that  the  injury 
complained  of  in  the  declaration  was  of  such 
a  nature  that  it  may  with  equal  probability 
as  aforesaid  have  been  occasioned  by  causes 
which  were  within  the  exception  from  liabil- 
ity clause  of  the  contract  aforesaid  relied 
on  by  defendant  On  the  contrary,  the  evi- 
dence for  the  plaintiff,  as  we  must  consider  it, 
establishes  the  affirmative  fact  that  such  in- 
Jury  was  of  such  nature  that  it  was  not  occa- 
sioned by  causes  within  such  exception. 

The  question  last  above  stated  must  there- 
fore be  answered  in  the  negative. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  there  was  no  error  in  the  action  of 
the  court  below  in  overruling  the  demurrer 
to  evidence,  and  the  Judgment  complained  of 
will  be  affirmed. 

Affirmed. 

PRENTIS,  J.,  absent 


(122  Va.  458) 

CARTER  V.  WASHINGTON  &  O.  D.  RY.* 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Appeal  and  Ebbob  ^::>839(1)— Rbvuw  in 
Cask  of  Mobb  Than  One  Tbial. 

Where  errors  assigned  are  that  court  erred 
in  setting  aside  verdict  at  second  trial  and  in 
entering  judgment  for  defendant  at  third  trial, 
the  court,  on  appeal,  will  look  first  to  the  rec- 
ord of  the  second  trial;  and,  if  there  was  error 
in  setting  aside  the  verdict,  judgment  will  be 
entered  on  the  verdict  bv  the  court  on  appeal, 
in  view  of  Code  1904,  8  3484,  providing  that 
when  there  have  been  two  trials,  the  appellate 
court  will  look  first  to  the  proceedings  on  the 
first  triaL 

2.  Appeal  and  Ebbob  ^=s>999(l)— Review— 
Settinq  Aside  Vebdict. 

On  appeal  from  a  decision  setting  aside 
verdict,  the  evidence  being  certified,  all  evidence 
will  be  considered  and  the  verdict  sustained, 
unless  it  be  against  the  law  and  evidence,  or 
without  evidence. 

3.  Appeal  and  Ebbob  ^=s>1097(1)— Pbiob  De- 
cision AS  Law.. OF  Case. 

Where,  in  an  action  by  a  railway  mail  clerk 
for  injuries  due  to  removal  of  iron  bar  across 
door  of  mail  car,  the  case  was  reversed  on  the 
i?round  that  plaintiif  either  knew  of  the  removal 
or  acquiesced  therein,  but  on  the  next  trial 
there  was  an  .express  denial  of  knowledge  or 
acquiescence,  the  decision  on  the  former  appeal 
is  not  the  law  of  the  case  on  the  next  appM; 
the  doctrine  being  inapplicable  where  the  facts 
on  both  trials  are  not  substantially  the  same. 


4.  Cabbjbbs  ®s»241---Injt7BT  to  Passenqeb^ 
"Passengeb."     . 

A  railway  mail  clerk  was  a  "passenger"  en- 
titled to  the  very  highest  degree  or  care  from  de- 
fendant railway. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

5.  Cabbiebs  ^=s>330— Injtjbt  to  Mail  Clebk 

— CONTBIBUTOBT  NeOLIOENCE. 

If  plaintiff  railway  mail  clerk  in  the  per- 
formance of  his  duties  went  to  the  door  of  a 
poorly  Lighted  mail  car  while  the  train  was  in 
motion,  knowing  that  the  safety  bar  bad  been 
removed,  and  was  thrown  out  of  the  car  door 
because  he  failed  to  take  proper  precautions, 
his  contributory  negligence  would  bar  recovery. 

6.  Cabbiebs  ^=s>290(1)   —  Injubt  to   Mail 
Clebk—Contbibutobt  Neoliqence. 

If  plaintiff  did  not  know  that  the  safety 
bar  upon  which  he  had  been  accustomed  to  rely 
had  been  removed,  and  without  any  contribu- 
tory negligence  sustained  injurjr  by  being  thrown 
out  of  the  car  door,  he  is  entitled  to  recover. 

7.  Appeal  and  Ebbob  ^s»11j53— Detebmina- 
TiON  or  Case— Final  Judgment. 

Where  the  court  erred  in  setting  aside  a 
verdict  for  plaintiff,  the  court  on  appeal  will 
enter  the  judgment  which  the  trial  court  should 
have  entered. 

Error  to  Circuit  Court,  Falrftix  Oonnty. 

Action  by  Alfred  B.  Carter  against  the 
Washington  &  Old  Dominion  Railway.  From 
a  judgment  for  defendant,  plaintiff  brings 
error.    Reversed  and  rendered.  ' 

Moore,  Keith,  McCandlish  &  Hall,  of  Fair- 
fax, for  plaintiff  in  error.  W.  J.  Lambert,  of 
Washington,  D.  C,  and  C.  Q.  Nicol,  of  Alex- 
ander, for  defendant  in  error. 

PBENTIS,  J.  There  have  been  three  trials 
in  this  case.  The  first  resulted  in  a  judg- 
ment in  favor  of  the  petitioner,  which  was 
reversed  by  this  court  for  errors  in  granting 
certain  instructions  requested  by  the  plain* 
tiff,  and  in  amending  one  instruction  request- 
ed by  the  defendant  (Washington  &  Old  Do- 
minion Railway  v.  Carter,  117  Va.  424,  85- 
S.  E.  482),  and  the  case' was  remanded,  to  be 
further  proceeded  with  in  accordance  with 
the  views  expressed  in  the  opinion.  On  the^ 
second  trial  there  was  a  verdict  in  favor  of 
the  plaintiff,  which  the  trial  court  sec  aside 
as  contrary  to  the  law  and  the  evidence,  ta 
which  action  the  plaintiff  excepted.  At  the 
third  trial  no  evidence  was  introduced,  and 
there  was  a  verdict  for  the  defendant  com- 
pany. 

[1]  The  petitioner  assigns  as  error  the  ac- 
tion of  the  trial  court  in  setting  aside  the 
verdict  of  the  jury  on  the  second  trial,  and 
the  entering  of  judgment  for  the  defendant 
on  the  third  trial. 

The  established  rule  in  such  cases  is  that 
this  court  will  look  first  to  the  record  of  the 
SjBCond  trial ;  and,  if  there  was  error  In  set- 
ting aside  that  verdict,  no  further  inquiry 
will  be  made,  and  judgment  will  be  entered 
by  this  court  thereon.  Code,  {  3484;  Hum- 
phreys V.  Valley  Railroad  Company,  100  Va. 
749.  42  S.  B.  882. 
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[2]  The  evidence  being  certified,  the  court 
will  consider  the  whole  evidence  and  sustain 
the  verdict,  unless  It  be  against  the  law  and 
the  evidence,  or  without  evidence.      .  . 

"Where  the  plaintiff  comeB  to  this  court  with 
the  verdict  of  the  jury,  who  are  the  proper 
triers  of  the  facts,  and  whose  judgment  is  en- 
titled to  especial  weight  in  all  cases  where 
there  is  a  conflict  of  evidence  and  questions  as 
to  the  credibility  of  witnesses,  in  his  favor,  the 
court  should  look  to  the  whole  evidence  upon 
the  first  trial  and  sustain  the  verdict  rendered 
upon  that  trial,  unless  it  can  perceive  that 
there  has  been  a  plain  deviation  from  right  and 
justice,  and  that  the  jury  have  found  a  verdict 
against  the  law  or  against  the  evidence  or  with- 
out evidence/'  Muse  v.  Stem,  82  Va.  85,  33 
Am.  St  Rep.  77;  Marehall  v.  Valley  R.  Co.,  09 
Va.  798,  34  S.  E.  455;  Humphreys  v.  Valley 
R.  Co.,  supra;  Morien  v.  Norfolk,  etc.,  Co.,  102 
Va.  622,  46  S.  £.  907;  Jackson  v.  Wickham, 
112  Va.  128.  70  S.  B.  639;  Bashford  v.  Rosen- 
baum,  120  Va.  1,  90  S.  B.  625. 

[3]  The  circumstances  of  the  accident  are 
sufficiently  set  out  In  Washington  &  Old  Do- 
minion Ry.  V.  Carter,  supra,  and  it  Is  only 
necessary  to  repeat  that  it  was  caused  by 
the  removal  of  a  device  called  a  catcher  and 
safety  bar,  which  had  been  theretofore  fixed 
across  the  side  doors  of  the  postal  car,  as  re- 
quired by  the  regulations  and  instructions 
of  the  United  States  Post  Office  Department. 
These  bars  are  put  there  for  use  in  deliver- 
ing the  mall  while  the  train  is  in  motion,  as 
well  as  for  the  safety  of  the  postal  clerk, 
whose  duties  call  him  to  the  door  for  the  de- 
livery of  mail.  This  bar  had  been  removed, 
and  when  the  case  was  before  this  court  be- 
fore, it  was  determined  from  the  evidence 
then  in  the  record  that  the  plaintiff  knew  of 
the  removal  of  the  bar,  and  had  acquiesced 
in  its  removal. 

The  company  claims  that  the  evidence  was 
substantially  the  same  upon  the  second  trial, 
and  that  all  of  the  questions  involved  are 
concluded  by  the  previous  opinion  and  Judg- 
ment of  this  court. 

The  doctrine  of  the  "law  of  the  case"  has 
been  recently  (Stated  by  this  court  in  Stein- 
man  V.  Clinchfleld  Coal  Corporation,  121  Va. 
,  93  S.  E.  G84,  in  this  language: 

"Where  there  have  been  two  appeals  In  the 
same  case,  between  the  same  parties,  and  the 
facts  are  the  same,  nothing  decided  on  the  first 
appeal  can  be  re-ezamined  on  a  eeoond  appeaL" 


»» 


And  also  thus: 

"Again,  the  doctrine  of  the  'law  of  the  case' 
can  only  be  invoked,  even  between  the  same  par- 
ties, where  the  facts  reappear  on  the  second  trial 
the  same  as  when  originally  presented.  Nothing 
is  more  common  than  a  material  difference  be- 
tween the  facts  presented  on  a  second  trial  from 
those  shown  on  the  first  trial,  and  the  'law  of 
the  cas^'  is  applicable  to  the  state  of  facts  ex- 
isting at  the  time  the  law  is  announced.  There 
18  nothing  in  the  rule  to  inhibit  a  party,  on  a 
second  trial,  from  supplying  omitted  facts  or 
from  averring  a  different  state  of  facts.  26  Am. 
&  Eng.  Ency.  <Law  (2d  Ed.)  191;  Carper  v. 
Korfolk  &  W.  R,  Co..  95  Va.  43,  27  S.  B.  813." 

In  the  case  of  Buehher  Chair  Co.  v.  Feul- 
ner,  28  Ind.  App.  479,  68  N.  E.  239,  Id.,  164 
Ind.  368,  73  N.  B.  816,  the  plaintiff*8  arm  had 
been  caught  and  Injured  by  the  bit  of  a  bor- 

95  S.E.-30 


ing  machine.    On  the  first  trial  he  testified 

that  he  was  not  looking  at  the  bit  at  the 

time  his  arm  was  caught,  and  the  appellate 

court  reversed  the  judgment  upon  the  ground 

that  the  plaintiff  had  been  guilty  of  contrlb 

utory  negligence.    Upon  the  second  trial  the 

plaintiff  explained  his  former  answer,  that 

he  was  not  looking  at  the  bit,  by  saying  this: 

"I  meant  I  wasn't  just  looking  directly  at  the 
bit.  I  was  looking  at  all  of  it.  I  was  looking 
to  where  I  was  going  to  put  the  piece  of  wood, 
and  watching  the  bit  as  best  I  could." 

The  court  there  held  that  the  **law  of  the 
case"  doctrine  did  not  apply,  and  in  the 
headnote  this  is  said: 

"Where  in  an  action  by  a  servant  for  injuries 
the  cause  was  reversed  on  appeal  on  the  ground 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  as  shown  by  his  testimony  that  he 
was  not  looking,  at  the  time  of  the  injury,  at 
the  piece  of  machinerv  which  caused  the  injury, 
but  on  the  next  trial  he  testified  that  he  was 
looking  at  it,  the  holding  on  the  former  appeal 
was  not  the  law  of  the  case  on  the  next  appeaL" 

In  order  to  apply  this  doctrine  the  facts 
on  both  trials  must  be  substantially  the  same. 

This  raises  the  Issue  now  to  be  determined. 
It  appears  from  the  plaintifTs  testimony  on 
the  second  trial  that  he  did  not  either  know 
of  the  removal  of  the  bar  or  acquiesce  there- 
in, whereas  it  was  expressly  upon  such 
knowledge  and  acquiescence  that  the  court, 
in  its  former  opinion,  as  noted  above,  based 
its  conclusion  that  the  plaintiff  had  been 
guilty  of  contributory  negligence.  Not  that 
there  is  an  irreconcilable  conflict  between  his 
testimony  upon  the  two  trials,  but  an  ex- 
press denial  of  knowledge  and  acquiescence 
at  the  second  trial  which  was  omitted  at  the 
first  trial.  The  compan/s  chief  witness  tes- 
tified to  facts  which,  if  true,  show  that  the 
plaintiff  did  know  of  the  removal  of  the  safe- 
ty bar,  and  while  there  was  a  conflict  be- 
tween this  testimony  and  that  of  the  plain- 
tiff, there  was  at  the  first  trial  no  explicit 
and  positive  denial  of  such  knowledge  by  the 
plaintiff,  though  from  his  account  of  the 
transaction  hia  counsel  then  claimed  that  up- 
on a  fair  construction  of  his  testimony  it 
was  clear  that  he  did  not.know  of  the  remov- 
al of  the  bar..  This  court,  however,  inferred 
otherwise,  and  upon  that  testimony  was  of 
opinion  that  the  plaintiff  had  been  guilty  of 
contributory  negligence.  It  is  impossible  for 
us  to  reach  that  conclusion  now,  if  the  plain- 
tiff's testimony  upon  the  second  trial  is  true, 
because  he  clearly,  distinctly,  and  positively 
stated  that  he  did  not  know  that  the  bar  had 
been  removed.  So  that  we  have  a  case  in 
which  the  evidence  \r^n  the  second  trial  as 
to  the  plaintiff's  contributory  negligence 
was  materially  different  from  the  evidence 
upon  the  first  trial  with  reference  to  that  de- 
termining fact,  and  this  Issue  has  been  prop- 
erly submitted  to  a  Jury,  and  the  plaintiff 
has,  by  the  verdict  in  his  favor,  been  acquit- 
ted of  the  charge  of  contributory  negligence. 
[4-7]  It  is  observed,  in  passing,  that  the 
plaintiff,  who  was  a  postal  clerk,  was  a  pas- 
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senger  upon  tlie  train,  and  therefore  entitled 
to  the  very  highest  degree  of  care  from  the 
defendant  company.  N.  &  W.  Ry.  Co.  v. 
Shott,  92  Va.  34,  22  S.  E.  811 ;  Llndsey  v.  Pa. 
R.  Co.,  26  App.  Cas.  (D.  C.)  503,  6  Ann.  Cas. 
863;  Virginian  R.  Co.  v.  Bell,  115  Va.  430. 
79  S.  E.  396,  Ann.  Cas.  1915A,  804.  The  neg- 
ligence of  the  company,  which  was  alleged  to 
be  the  proximate  cause  of  the  accident — that 
is,  the  operating  of  the  postal  car  without  the 
safety  bar — was  perfectly  apparent  upon  both 
trials,  and  cannot  be  doubted.  The  decisive 
question  is  whether  the  recovery  should  be 
denied  because  of  the  plaintiflfs  contributory 
negligence.  If  he  went  to  the  door  of  the 
poorly  lighted  car  in  the  performance  of  his 
duties,  while  the  train  was  in  motion,  know- 
ing that  the  safety  bar  had  been  removed, 
and  was  thrown  out  of  the  car  because  he 
failed  to  take  proper  precautions  for  his  own 
safety,  then  it  is  clear,  as  appears  from  the 
former  decision,  that  he  was  guilty  of  such 
contributory  negligence  as  bars  any  recovery. 
On  the  other  hand,  If  under  such  circum- 
stances he  went  to  the  door  of  the  car,  not 
knowing  that  the  safety  bar  upon  which  he 
had  been  accustomed  to  rely  had  been  re- 
moved, and,  without  any  contributory  negli- 
gence on  his  part,  sustained  the  injury  com- 
plained of,  as  appears  from  his  testimony 
upon  the  second  trial,  then  he  is  entitled  to 
recover.  These  opposing  theories  of  the 
case  were  submitted  to  the  Jury  under  prop- 
er instructions  upon  the  second  trial  and  up- 
on evidence  substantially  different  from  that 
submitted  to  the  Jury  on  the  first  trial,  and, 
the  Issues  having  been  determined  in  the 
plaintiff's  favor,  the  court  erred  in  setting 
aside  that  verdict.  Therefore  this  court  will 
enter  the  Judgment  thereon  which  the  trial 
court  should  have  entered. 
Reversed. 

(122  Va.  916) 

LANE  v.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Intoxicating  Liquobs  «=s>223(1)— Illegal 
Possession— In DicTHENT  and  Information. 

Under  Acts  1916,  c  146,  |  7,  providing  that 
an  indictment  for  any  first  offense  under  sec- 
tions 3,  4,  or  5  of  the  act  shall  be  sufficient  if 
substantially  in  the  form  or  to  the  effect  set 
forth  in  those  sections,  where  an  indictment 
charged  the  keeping  of  intoxicating  liquors  in 
violation  of  section  3,  no  conviction  could  be 
had  under  section  17,  making  it  unlawful  to 
keep  ardent  spirits  In  a  house  of  ill  repute. 

2.  Intoxicating  Liquors  ^=s>224  —  Illegal 
Possession— Presumptions. 

Acts  1916,  c.  146,  §  65,  making  possession 
of  more  than  one  gallon  of  distilled  liquor  in 
one's  home  prima  facie  evidence  of  possession 
for  the  purpose  of  sale,  creates  only  a  rebut- 
table presumption  as  to  the  purpose. 

3.  Criminal  Law  ^=»814(5)— Instbuctions— 
Conformity  to  Indictment. 

Where  the  indictment  merely  alleged  illegal 
keeping  of  liquors  as  defined  by  Acts  1916,  c 
146,   §  3,   instruction   that  if  any   liquor   was 


found  at  defendant's  place,  and  such  place  was 
a  house  of  ill  repute,  the  jury  might  convict, 
was  error. 

Error  to  Corporation  Court,  City  of  Hope- 
well. 

E.  L.  Lane  was  convicted  of  violation  of 
the  prohibition  law,  and  he  brings  error.  Re- 
versed. 

Robert  G.  Hundley,  of  Hopewell,  and  O.  H. 
Morrisette,  of  Lexington,  for  plaintiff  in  er- 
ror. The  Attorney  General,  for  the  Common- 
wealth. 

BURKS,  J.  [1-3]  The  plaintiff  In  error 
was  convicted  of  a  violation  of  the  prohibi- 
tion law.  Acts  1916,  c.  146,  p.  215.  The  in- 
dictment was  in  the  form  authorized  by  sec- 
tion 7  of  the  act.    This' section  declares  that: 

"While  any  ^ood  and  sufficient  indictment  may 
be  used,  an  mdictment  for  any  first  offense 
under  sections  three,  four  and  five,  of  this  act, 
shall  be  sufficient  if  substantially  in  the  form, 
or  to  the  effect"  set  forth  in  that  section. 

The  only  provision  in  either  sections  3,  4, 
or  5  which  bear  upon  the  case  is  the  provi- 
sion In  section  3  which  declares  that  "it 
shall  be  unlawful  for  any  person  In  this  state 
to  ♦  •  ♦  keep  ♦  •  ♦  ardent  spirits,  ex- 
cept as  hereinafter  provided*';  but  it  was 
held  In  Pine  &  Scott  v.  Commonwealth,  93  S. 
E.  652,  that  the  word  "keep,**  as  used  In  sec- 
tion 3,  meant  keep  for  sale.  So  that  in  or- 
der to  convict  under  that  section  It  was  nec- 
essary for  the  commonwealth  to  show  that 
the  keeping  was  for  sale ;  but  this  the  com- 
monwealth did' not  do,  nor  attempt  to  do.  It 
sought  and  obtained  a  conviction  under  sec- 
tion 17  of  the  act,  which  makes  it  unlawful 
to  keep  ardent  spirits  in  any  quantity  *ln 
a  place  reputed  to  be  a  house  of  prostitution." 
This  it  could  not  do  under  the  blanket  in- 
dictment allowed  by  section  7.  The  use  of 
that  form  is  limited  by  its  terms  to  offenses 
under  sections  3,  4,  and  5.  Under  section  65 
of  the  act,  the  possession  of  more  than  one 
gallon  of  distilled  liquor  in  one's  home  Is 
made  prima  facie  evidence  of  a  possession 
for  the  purpose  of  sale ;  but  the  evidence  is 
only  prima  fade  and  may  be  rebutted.  In 
the  case  at  bar,  according  to  the  evidence 
for  the  commonwealth,  slightly  more  than 
one  gallon  of  whisky  was  found  in  the  home  of 
the  defendant;  but  the  defendant  offered 
evidence  to  show  that  it  was  not  all  his, 
and  that  what  did  belong  to  him  had  been  ac- 
quired by  him  for  his  personal  use  before  No- 
vember 1,  1916.  If  the  jury  believed  this, 
they  could  not  convict  h'lm  of  any  offense 
charged  in  either  section  3,  4,  or  5 ;  but  the 
jury  was  deprived  of  the  opportunity  of  con- 
sidering this  aspect  of  the  case  by  the  ruling 
of  the  trial  court  in  the  admission  of  evi- 
dence and  by  its  Ukstmctlon  to  the  Jury.  The 
trial  court,  over  the  objection  of  the  defend- 
ant, admitted  evidence  that  the  defendant's 
home  was  reputed  to  be  a  house  of  prostitu- 
tion, and  instructed  the  jury  that: 
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"It  is  enough  to  convict  if  you  believe  from 
the  evidence  that  the  whisky  in  evidence  was 
the  defendant's  and  that  it  was  a  house  re- 
sorted to  for  the  purpose  of  prostitution." 

The  court  seems  to  have  Intended  to  con- 
vey to  the  jury  the  Idea  that,  If  they  believ- 
ed the  defendant's  house  was  resorted  to 
for  the  purpose  of  prostitution,  they  must 
convict  If  any  whisky  was  found  there,  how- 
ever little  or  whenever  obtained,  and  this 
would  have  been  correct,  If  the  defendant 
liad  been  Indicted  under  section  17,  but  he 
was  not.  The  instruction  cut  off  from  the 
jury,  or  tended  to  do  so,  the  consideration  of 
the  evidence  of  the  defendant  tending  to 
show  that  his  possession  was  a  lawful  posses- 
sion. The  defendant  may  have  been  prejudic- 
ed by  this  evidence  and  instruction,  and  for 
that  reason  the  judgment  of  conviction  must 
be  reversed  and  a  new  trial  awarded.  Saw- 
yers V.  Com.,  88  Va.  356,  13  S.  B.  708 ;  Doyle 
Y.  Com.,  100  Va.  808,  40  S.  E.  925,  and  cases 
dted. 

It  is  unnecessary  to  consider  other  assign- 
ments of  error,  as  they  are  not  likely  to  oc- 
cur on  another  trial.    Reversed. 

SIMS,  J.,  absent 


(122  Va.  649)  ' 

VIRGINIA  RX.  &  POWER  CO.  v.  BOLTZ.* 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1918.) 

1.  Appeal  and  Error  ^=5>930(1)  —  Verdict 
Based  on  Conflicting  Evidence  —  Pre- 
BUM  i*no  N . 

Verdict  being  for  plaintiff,  and  evidence  aa 
to  charges  of  negligence  being  conflicting,  it  will 
bo  assumed  on  appeal  that  defendant's  negli- 
gence was  eetablisned. 

2.  Appeal  and  Error  ^s>933(1)  —  Review  « 
Motion  to  Set  Aside  Verdict. 

On  appeal  from  a  denial  of  motion  to  set 

aside  verdict  for  plaintiff,  plaintiffs  evidence  in 

•o  far  as  it  is  at  all  credible  must  be  accepted. 

8.  Street  Railroads  ^s>117(21>— Injury  to 

Person  on  Track  —  Contributory  Keou- 

GENCE. 

Where  a  woman  of  intelligence  and  activity, 
aware  of  the  dangers  of  the  situation,  and  with 
nothing  to  distract  her  attention,  or  hinder  her 
prevision,  walked  upon  a  street  railway  track, 
not  at  a  regular  crossing,  without  taking  ade- 
quate precautions  for  her  safety,  there  can  be  no 
recovery  as  a  matter  of  law. 

4.  Street  Railroads  ^s>98(6)— Contributo- 
EY  Negligence— Final  Test. 

While  the  duty  to  look  and  listen  is  not  ap- 
plied with  strictness  to  travelers  crossing  street 
railways,  the  final  test  in  every  case  is  whether 
ordinarily  prudent  persons  would  have  attempt- 
ed to  cross  pnder  the  circumstances. 

5.  Street  Railroads  ^=s»98(l)  —  Use  of 
Streets— Rights  of  Public. 

The  public  has  an  equal  right  with  a  street 
railway  company  to  use  the  streets  between 
crossings,  subject  to  the  superior  right  of  way 
of  the  street  cars,  due  to  the  fact  that  such 
cars  must  run  on  the  tracks,  and  cannot  observe 
the  law  of  the  road. 

Error  to  Hustings  Court  of  Richmond. 

Action  by  Mrs.  Anna  Boltz  against  the 
Tirginia  Railway  &  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed  and  remanded. 


H.  W.  Anderson,  Thos.  P.  Bryan,  A.  B. 
Guigon,  and  Mnrry  M.  McGuire,  all  of  Rich- 
mond, for  plaintiff  in  enror.  O'Flaherty,  Ful- 
ton &  Byrd,  of  Richmond,  for  defendant  in 
error. 

KELLT,  J.  Mrs.  Anna  Boltz  was  struck 
and  injured  by  a  street  car  owned  and  op- 
erated by  the  Virginia  Railway  &  Power 
Company.  In  an  action  against  the  com- 
pany to  recover  damages  for  the  injury,  there 
was  a  verdict  in  her  favor,  upon  which  the 
court  rendered  the  judgment  under  review. 
We  will  refer  to  the  parties  hereafter  as 
plaintiff  and  defendant,  in  accordance  with 
their  respective  positions  in  the  lower  court. 

The  accident  occurred  on  Eighteenth  street, 
north  of  Franklin,  in  the  city  of  Richmond. 
Franklin  street  runs  east  and  west,  and 
Eighteenth  street  rims  north  and  south.  The 
defendant  company  operate^  a  double  track 
street  car  line  on  Eighteenth  street.  Mrs. 
Boltz  had  walked  north  from  Main  to  Frank- 
lin on  the  east  side  of  Eighteenth  street,  and 
had  proceeded  into  Eighteenth  street  a  short 
distance  beyond  the  street  crossing  when  she 
attempted  to  cross  from  the  east  to  the  west 
side  of  the  latter  street,  and  was  struck  by 
a  car  which  came  up  behind  her  from  thg 
south,  and  which  was  running  on  the  eastern 
track. 

[1]  The  negligence  charged  in  the  declara- 
tion and  relied  upon  as  established  by  the 
evidence  is  that  the  oar  was  being  operated 
at  a  dangerous  and  unlawful  rate  of  speed, 
that  no  sufficient  lookout  was  maintained, 
and  that  no  gong  or  bell  was  sounded,  or 
other  proper  warning  given.  The  evidence 
is  in  conflict  as  to  these  charges  of  negli- 
gence, and  we  must,  therefore,  under  the 
rule  applicable  in  this  court,  assume  that 
the  negligence  of  the  defendant  was  estab- 
lished. The  theory  of  the  defendant,  how- 
ever, is  that,  conceding  its  negligence,  the 
plaintiff  was  guiltjr  of  contributory  and  con- 
curring negligence  which  bars  her  recovery. 

[2]  There  are  material  differences  between 
the  accounts  of  the  accident,  so  far  as  the 
plaintiff's  conduct  is  concerned,  as  given  by 
witnesses  for  the  plaintiff  and  defendant, 
respectively.  According  to  the  testimony  of 
witnesses  for  the  defendant,  the  plaintiff, 
after  crossing  Franklin  street,  proceeded 
north  about  midway  between  the  sidewalk 
curb  and  the  railway  track  until  the  car  was 
nearly  opposite  her,  when  she  suddenly  turn- 
ed to  her  left  and  stepped  on  the  track.  Ac- 
cording to  the  account  of  the  plaintiff's  wit- 
nesses, however  (which,  so  far  as  at  all  cred- 
ible, we  must,  of  course,  accept),  when  she 
had  proceeded  across  Franklin  until  within 
two  or  three  steps  of  the  curb  on  the  north 
side  of  that  street,  and  before  she  turned 
into  Eighteenth  street,  she  looked  and  saw 
no  car  approaching.  In  view  of  the  fact  that 
the  car  is  shown  to  have  stopped  at  the  south 
side  of  Franklin  street,  it  must  then  have 
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been  wltbln  the  block  and,  therefore,  within 
the  line  of  her  vision ;  but  be  this  as  it  may, 
it  is  not  material,  because  the  question  before 
us  is  not  whether  her  outlook  at  that  point 
would  have  been  due  care,  if  she  had  then 
gone  straight  across  E^ighteenth  street  on 
the  flagstone  crossing  at  that  point.  In- 
stead of  doing  this,  she  walked  diagonally  up 
the  street  and  went  upon  the  track  at  a  point 
27  feet  north  of  the  crossing.  She  had 
made  the  observation  mentioned  above  before 
she  had  crossed  Franklin,  when  she  was,  as 
she  says,  two  or  three  steps  off  of  the  curb 
of  the  sidewalk  on  the  north  side  of  that 
street.  The  sidewalk  is  10  feet,  11  inches 
wide.  If  she  was  two  or  three  steps  from 
the  curb  when  she  looked;  and  was  27  feet 
north  of  the  flagstone  crossing  when  she 
was  strudc,  she  necessarily  walked  more  than 
30  feet  after  she  looked  for  the  car  and  be- 
fore she  went  on  the  track.  She  was  an 
active,  intelligent  woman,  perfectly  familiar 
with  the  situation,  and  stated  that  she  al- 
ways looked  for  Cars  at  that  point.  Her 
testimony  shows  that  she  knew  it  was  incum- 
bent upon  her,  as  a  matter  of  care  and  pre- 
caution, to  look  at  this  time  before  going 
on  the  track,  and  she  testifies  that  immedi- 
ately before  she  stepped  on  the  track  she 
looked  a  second  time  and  saw  no  car;  but 
this  statement  cannot  possibly  be  true,  and 
must  be  disregarded.  N.  &  W.  Ry.  Co.  v. 
Strickler,  118  Va.  153,  155,  86  S.  B.  824.  Ac- 
cording to  her  own  statement  (she  says  she 
was  in  a  hurry  and  walking  fast),  the  col- 
lision with  the  car  must  have  occurred  al- 
most simultaneously  with  her  entrance  upon 
the  track.  There  was  nothing  to  obstruct 
her  view,  and  if  she  had  looked  the  second 
time,  as  claimed  by  her,  she  could  not  have 
failed  to  see  the  car.  If  she  should  seek  to 
escape  this  conclusion  by  contending  that 
one  of  her  witnesses  said  the  car  was  stand- 
ing still  on  the  south  side  of  Franklin  street 
when  she  was  already  between  the  rails,  and 
that  she  was  under  no  obligation  to  look  that 
far  back  before  entering  the  track,  she  de- 
stroys her  claim  that  she  hurried  across, 
and  thus  convicts  herself  of  remaining  care- 
lessly and  unnecessarily  upon  the  track  when 
she  knew  there  was  danger. 

[3]  The  case  simply  resolves  itself  into  one 
in  which  a  woman  of  inteUigence  and  activity, 
aware  of  the  danger  of  the  situation,  and 
with  nothing  to  distract  her  attention  or 
hinder  her  prevision,  walked  upon  a  street 
railway  track,  not  at  a  regular  crossing,  but 
at  a  point  27  feet  beyond  the  crossing,  with- 
out taking  adequate  precautions  for  her  safe- 
ty. In  such  a  case,  upon  settled  principles, 
there  can  be  no  recovery  as  a  matter  of  law. 

[4]  We  are  not  unmindful  that  the  duty 
to  look  and  listen  is  not  applied  with  strict- 
ness to  travelers  crossing  street  railways, 
as  it  is  with  regard  tp  crossing  steam  rail- 
roads, and  that  with  respect  to  the  former 
the  general  rule  is  that  the  faUure  to  look 


and  listen  la  not  negligence  per  se,  but  this 
general  rule  is  not  inflexible,  and  the  flnal 
test  in  every  case  is  whether  the  court  can 
say  that  the  evidence  furnishes  no  reasonable 
basis  upon  which  to  find  that  an  ordinarily 
prudent  person  would  have  attempted  to 
cross  the  track  under  the  circumstances  of 
the  particular  case. 

"The  look  and  listen  role  is  not  applied  with 
strictness  to  travelers  crossing  street  railway 
tracks.  But  a  person  about  to  cross  or  go  upon 
a  street  car  track  must  use  ordinary  care  in 
view  of  all  the  circumstances  and  surroundings. 
He  must  make  reasonable  ose  of  his  eyes  and 
ears  to  note  the  approach  of  cars,  and  where 
there  is  nothing  to  obstruct  his  view  or  distract 
his  attention  and  he  goes  upon  the  track  immedi- 
ately in  front  of  a  moving  car  he  va  guiltv  of 
negligence.  He  should  look  for  approaching 
cars  at  a  place  and  time  when  such  looking  will 
be  effectual."  8  Thomp.  on  Neg.  (White's  Supp. 
1914)  §  1438. 

"The  general  rule  is  that  the  failure  of  a 
traveler  to  look  and  listen  before  attempting  to 
cross  a  street  railway  track  is  not  negligence  per 
Be ;  but  when  the  undisputed  evidence  establish- 
es exceptional  circumstances  which  so  conclu- 
sively indicate  negligence  in  failing  to  look  or 
listen  that  there  can  be  no  reasonable  basis  for 
drawing  a  different  conclusion,  the  question  is 
one  of  law  for  the  court  The  duty  to  look  and 
listen  depends  largely  on  the  circumstances  of 
each  case."    Id.,  (  1443. 

"Where  the  traveler  gives  a  careless  look,  and 
does  not  see  or  hear  a  car,  he  is  in  no  better 
position  than  if  he  had  not  looked  and  listened  at 
all."    Id.,  11445. 

In  Glynn  v.  New  Tork  Gity  Ry.  Co.,  110 
N.  T.  Supp.  837,  the  court  said.  In  a  case 
arising  out  of  a  collision  between  a  pedes- 
trian and  a  street  car:     , 

"He  was  not  at  a  crossing,  but  in  the  middle 
of  the  block  between  130th  and  131st  streets, 
when  he  was  struck,  and  there  was  nothing  to 
obstruct  his  view.  While  he  had  a  right  to 
cross  at  that  point,  defendant  had  a  paramount 
right  to  the  use  of  its  tracks  between  intersect- 
ing streets,  and  it  was  incumbent  on  the  plaintiff 
to  prove  that  he  exercised  due  diligence  to  dis- 
cover the  approach  of  the  car.  Barney  v.  Metro- 
politan St.  R.  Co.,  94  App.  Div.  388,  394.  395, 
88  N.  Y.  Supp.  335;  Thompson  v.  Buffalo  Ry. 
Co.,  145  N.  T.  196,  39  N.  B.  709:  Fenton  v. 
Second  Ave.  R.  CJo.,  126  N.  Y.  625,  26  K.  B. 
967.  The  mere  fact  that  at  the  time  plaintiff 
left  the  curb  he  thought  he  had  time  to  cross  did 
not  relieve  him  of  the  obligation  to  look  and  see 
where  the  north-bound  car  then  was.  There 
was  nothing  to  obstruct  his  view,  and  by  not 
looking  at  or  in  the  direction  of  the  approaching; 
car  after  he  left  the  carb  he  was  guilty  of  con- 
tributory negligoice  as  matter  of  law.' 


t» 


In  2  Elliott  on  Roads  and  Streets  (3d  Ed.) 

I  961,  it  is  said: 

"The  grant  of  a  right  to  use  the  streets  of  a 
city  gives  the  company  rights  superior  in  some 
respects  to  those  of  persons  riding  or  driving 
along  the  street,  at  least  as  between  crossings. 
A  street  railway  company  must  necessarily^  pos- 
sess greater  rights  than  those  of  the  ordinary 
traveler,  for,  as  is  very  evident,  the  cars  of  the 
company  cannot  give  and  take  the  road,  but  must 
move  upon  the  track.  It  is  therefore  the  duty  of 
those  traveling  in  the  ordinary  mode  to  leave 
the  track  in  order  that  the  movement  of  the  cars 
may  be  unimpeded.  It  Is  held,  almost  without 
dissent,  that  to  the  ears  of  the  company  must 
be  yielded  the  right  of  passage,  and  that  horse* 
men  and  vehicles  must  leave  &e  track  when  cars 
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approach.  But  at  street  interaectionB  or  crostf- 
ings  their  rights  are  said  to  be  equal  or  re- 
ciprocal." 

[S]  Of  course  the  public  has  an  equal 
right  with  the  street  railway  company  to 
ride,  drive,  and  walk  upon  the  street  be- 
tween crossings,  subject,  however,  to  the  su- 
perior right  of  way  of  the  street  cars,  due 
to  the  fact  that  such  cars  must  run  on  the 
tracks  and  cannot  obserre  the  law  of  the 
road. 

The  Virginia  decisions  are  in.  accord  with 
the  general  principles  above  announced  and 
the  authorities  above  cited.  The  cases  of 
Bass  V.  N.  &  W.  Ry.  Co.,  100  Va.  1.  40  S.  B. 
100,  Richmond  Traction  Co.  v.  Clarke,  101 
Va.  382,  43  S.  E.  618,  and  other  cases  of  that 
type,  emphasize  the  distinction  between  the 
lights  of  travelers  In  crossing  street  rail- 
roads and  steam  railroads,  respectively,  but 
In  the  result  merely  hold  that  under  the 
facts  of  each  of  those  cases  the  plaintiff  was 
not  guilty  of  contributory  negligence  as  mat- 
ter of  law.  That  they  did  not  intend  to  do 
more  than  this  is  clearly  shown  by  subse- 
quent cases  decided  by  the  same  court 
and  the  same  Judges  in  which  it  was  held 
that  it  was  negligence  as  a  matter  of  law  un- 
der the  facts  of  the  particular  case  for  the 
plaintiff  to  attempt  to  cross  a  street  rail- 
way. 

In  Virginian  Railway  Co.  v.  Johnson,  114 

Va.  479,  76  S.  B.  916,  this  court  said: 

"We  are  of  opinion  that  the  record  presents 
a  cajse  of  concurring  negligence.  The  motorman 
was  negligent  In  failing  to  keep  a  proper  look- 
out for  travelers  at  the  I>igh  street  crossipg; 
and  the  plaintiff  was  likewise  guilty  of  negli- 
gence in  driving  upon  the  defendant's  track 
without  exercising  such  ordinary  ca^e  for  his 
own  safety  as  the  exigencies  of  the  situation  de- 
manded. Each  was  visible  to  the  other  for  a 
distance  of  from  76  to  100  feet,  and  the  accident 
was  due  to  the  concurrent  negligence  of  both, 
which  continued  down  to  the  moment  of  the  im- 
pact. The  plaintiff  approached  the  street  car 
track  with  which  he  was  perfectly  famUiar  and 
over  which  he  well  knew  cars  were  constantly 
passing,  without  taking  any  adequate  precau- 
tions for  his  protection.  He  carelessly  drove 
into  a  place  of  known  danger  with  slackened 
rein  and  without  looking  for  an  approaching  car 
until  the  point  of  collision  was  reached,  when 
looking  was  useless,  and  the  car  instantly  crash- 
ed into  the  front  wheels  of  his  vehicle.'  In 
such  case,  upon  well-settled  principles,  there  can 
be  no  recovery." 

There  was,  as  we  think,  np  evidence  at 
all  upon  which  to  apply  the  doctrine  of  the 
last  clear  chance,  and  the  most  that  can  be 
made  of  the  case  from  the  plaintiff's  stand- 
point is  that  the  accident  resulted  from  a 
concurrence  of  her  negligence  with  that  of 
the  defendant. 

The  motion  to  set  aside  the  verdict  ought 
to  have  been  sustained.  The  judgment  com- 
plained of  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial  to  be  had,  If  plain- 
tiff  shall  be  so  advised,  not  in  conflict  with 
the  views  herein  expressed. 

Reversed. 


(22  Ckt.  App.  46) 
JOHNSON  V.  SIKES.    (Na  8935.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  14,  1918.) 

(8yU4ihu9  by  the  Court.) 

1.  Judgment  ^=s»143(1,  3)  —  Dkfaui,t  Judg- 
ment —  Vacation  —  Failxjbe  to  F^lb  De- 
fense—Failure TO  AppEab  and  Plead. 

The  motion  to  set  aside  the  verdict  and  judg- 
ment in  this  case  is  substantially  based  upon  an 
alleged  misunderstanding  between  the  defend- 
ant and  his  counsel,  in  consequence  of  which 
no  defense  was  interposed.  "Where  a  failure 
to  file  a  defense  was  due  to  the  gross  negligence 
of  the  defendant  or  of  his  counsel,  it  is  not  er- 
ror to  refuse  to  set  aside  a  default  judgment  and 
reinstate  a  case,  even  though  motion  be  made 
at  the  same  term.  Athens  Leather  Manufactur- 
ing Co.  V.  Myers,.  98  Ga.  396,  397,  25  S.  E.  503. 
Neither  is  the  failure  of  i^  defendant  to  appear 
and  plead  on  account  of  an  apparent  misunder- 
standing between  himself  and  his  counsel, 
whereby  no  appearance  whatever  was  entered,  a 
sufficient  ground  for  setting  aside  a  default  judg- 
ment. Moore  v.  Kelly  &  Jones  Co.,  109  Ga. 
798,  35  S.  E.  168."  Colclohgh  v.  Walker,  19 
Ga.  App.  23,  90  S.  E.  742. 

2.  Judgment  ^=»160— Pleading  <&=>8(2)— De- 
fault Judgment— Motion  to  Vacatb--Sup- 
FiciENCT— Conclusion. 

The  motion  to  set  aside  alleges  that  ''the 
petitioner  was  ready  for  trial  of  this  case,  and 
was  ready,  as  he  believes  and  avers,  to  show  to 
the  court  and  jui^  that  the  account  sued  on  by 
the  plaintiff  was  not  just,  and  that  the  deceased 
testator  did  not  owe  the  whole  or  any  part 
thereof ;  and  the  petitioner  now  stands  ready  to 
plead  and  make  defense  to  the  said  suit,  and  will 
be  ready  to  go  to  trial  instanter  upon  the  call 
of  the  case  for  trial,  should  trial  be  allowed." 
Nowhere  is  the  exact  nature  of  the  defense  to 
be  interposed  set  forth  or  indicated  in  the  mo- 
tion to  set  aside  the  judgment,  and  not  only  is 
no  meritorious  defense  set  out  in  the  motion  it- 
self, but  it  is  even  impossible  to  determine  there- 
from how  and  for  what  reason  |:he  defendant 
expects  "to  show  to  the  court  and  jury  that  the 
account  sued  upon  by  the  plaintiff  was  not  just, 
and  that  the  deceased  testator  did  not  owe  the 
whole  or  any  part  thereof."  In  other  words, 
nothing  more  than  a  general  assertion  that  the 
defendant  **was  ready,  as  he  believes  and  avers," 
to  show  that  he  was  not  indebted  as  alleged,  ap- 
pears from  the  motion  itself.  Such  a  motion 
must  show  that  the  movant  "has  a  good  and 
meritorious  defense  to  the  action,  not  merely  by 
so  alleging,  but  by  setting  forth  fully  the  facts 
which  constitute  the  proposed  defense,  except  in 
cases  where  the  judgment  is  absolutely  void, 
when  no  defense  need  be  shown."  Pry  or  v., 
American  Trust  &  Banking  Co.,  15  Ga.  App. 
S22,  84  S.  E.  312  (2).  See,  also,  Henderson,  v. 
Swift  Fertilizer  Works,  16  Ga.  App.  448,  85 
S.  E.  613  (1),  and  cases  there  cited ;  Philip 
Carey  Co.  v.  Sheppard,  19  Ga.  App.  368,  91 
S.  S3.  444  (8).  The  statement  of  the  movant  that 
he  had  a  valid  defense,  without  more,  would 
amount  to  nothing  but  a  conclusion  on  his  part, 
upon  which  the  court  would  be  unable  to  act. 
Morris  Fertilizer  Co.  v.  Smith,  18  Ga.  App. 
368,  89  S.  K  493  (2). 

3.  Motion  to  Vacate  Judgment— Demurreb. 

The  judge  of  the  superior  court  therefore 
erred  in  refusing  to  sustain  the  demurrer  to  the 
motion  to  set  aside  the  verdict  and  judgment  in 
this  case,  and  in  declining  to  dismiss  said  mo- 
tion on  demurrer. 

Error  from  Superior  Court,  Worth  County; 
E.  Bve,  Judge. 
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Action  by  J.  J.  Johnson  against  W.  L. 
SIkes,  executor.  Judgment  for  plaintiff,  and 
from  an  order  of  the  superior  court  refusing 
to  sustain  a  demurrer  to  the  motion  to  set 
aside  the  verdict  and  Judgment,  and  declin- 
ing to  dismiss  such  motion,  plaintiff  brings 
error.    Reversed. 

Passmore  &  Foreland,  of  Sylvester,  for 
plaintiff  in  error.  Perry  &  Williamson  and 
J.  H.  Tipton,  all  of  Sylvester,  for  defendant 
in  error. 

WADE,  0.  J.   Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Qa.  App.  71) 

WM.  R.  WARNER  &  CO.  v.  BURK- 
HALTER.     (No.  9390.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  14,  1918.) 

(SyllabSiB  hy  the  Court.) 

1.  Dismissal  of  Bill  of  Exceptions. 

The  motion  to  dismiss  the  bill  of  exceptions 
is  denied. 

(a)  In  the  bill  of  exceptions  the  brief  of  evi- 
dence, and  the  record  sent  up,  there  is  enough 
to  enable  this  court  to  decide  the  questions 
raised. 

2.  Gabnisiiment  ^=»187— JuDOMEifT  Against 
Garnishee  —  Conclusiveness  *  Judg- 
ment Against  Debtor. 

A  judgment  against  a  garnishee,  duly  en- 
tered, is  as  to  him  conclusive  of  the  proposition 
that  the  plaintiff  had  already  obtained  a  valid 
judgment  against  the  main  debtor  whose  ef- 
fects were  sought  to  be  reached  by  the  garnish- 
ment proceeding.  And  this  is  true  in  a  case 
where  an  attachment  has  been  issued  against  a 
nonresident  and  executed  by  service  of  summons 
of  garnishment,  and  where  no  answer  has  been 
made  by  the  garnishee.  Holbrook  v.  Evansville 
&  Terre  Haute  Railroad  Co.,  114  Ga.  1,  89  S. 
E.  937  (2) ;  Warner  v.  Strickland,  144  Ga.  647, 
87  S.  E.  667.  The  apparently  contrary  ruline 
in  Albright-Pryor  Co.  v.  Pacific  Selling  Co..  12o 
Ga.  498,  55  S.  E.  251, 115  Am.  St.  Rep.  108  (4), 
was  criticized  and  disregarded  in  Warner  v. 
Strickland,  supra,  and  the  older  adjudication  in 
the  Holbrook  Case,  supra,  approved  and  fol- 
lowed. It  follows  that  the  court  erred  in  set- 
ting aside  the  judgment  against  the  garnishee  on 
the  ground  that  no  previous  valid  judgment  had 
been  rendered  against  the  defendant  in  attach- 
ment, although  the  motion  to  set  it  aside  was 
made  by  the  defendant  in  attachment  and  not 
b^  the  garnishee.  The  garnishee  was  conclu- 
sively bound  by  the  judgment  against  him,  and, 
under  all  the  facts  of  the  case,  it  could  not  be 
set  aside,  either  at  his  instance  or  at  that  of 
the  defendant  in  attachment 

3.  Garnishment  €=»187— Judgment  Against 
Defendant  in  Attachment— Vacation. 

As  the  judgment  previously  rendered  against 
the  defendant  in  attachment  specifically  recited 
that  the  amount  of  the  judgment  was  to  be 
levied  and  collected  from  the  funds  subjected  by 
process  of  garnishment  issued  and  served  upon 
the  garnishee,  and  not  otherwise,  and  as  the 
subsequent  judgment  against  the  garnishee  was 
conclusive  upon  him  as  to  the  validity  of  the 
former  judgment,  and  could  not  be  set  aside, 
either  at  the  instance  of  the  garnishee  or  of  the 
defendant  in  attachment,  it  follows  that,  under 
these  particular  circumstances,  the  judgment 
agamst  the  defendant  in  attachment  should  not 
have  been  set  aside. 


[4.  Dibectbd  Vbbdiot. 

The  court  erred  in  directing  a  verdict  hi  fa- 
vor of  the  movant,  and  thereafter  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  ^heppard.  Judge. 

Action  between  William  R.  Warner  &  Co. 
and  J.  F.  Burkhalter.  Judgment  was  set 
aside,  and  the  former  exeats  and  brings 
error.  Motion  to  dismiss  bill  of  exceptions 
denied,  and  judgment  reversed. 

Collins  &  Stanfield,  of  Reidsville,  and  Jas. 
K.  Hines,  of  Atlanta,  for  plaintiff  in  error. 
Way  &  Burkhalter,  of  Reidsville,  for  defend- 
ant in  error. 

BROTLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Qa.  App.  4d) 
SMITH  V.  CSITY  OF  ATLANTA.    (No.  943L) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  13,  1918.) 

(SyUalus  hy  the  Court  J 

1.  Municipal  Cobpo&ationb  ^=5»640— yioi.A- 
TioN  OF  City  Coda— Evidence— Keeping 
OF  "Dive." 

There  was  evidence  authorizing  a  finding 
that  the  defendant  had  violated  the  latter  part 
of  section  1768  of  the  Code  of  the  City  of  At- 
lanta, providing  a  punishment  for  keeping  a 
''dive,"  defined  as  "a  place  where  men  or  women 
loiter  and  idle,  who  are  without  means  of  sup- 
port, or  who,  being  without  such  means  of 
support,  loiter  and  Idle  away  their  time,  and 
do  not  work,  such  place  shall  be  known  as  a 
*dive.' "  The  uncontradicted  evidence  showed 
that  three*  lewd  women  roomed  at  the  hotel  kept 
by  the  defendant,  and  there  they  plied  their 
Immoral  profession  and  received  money  there- 
for. Women  whose  livelihood  depends  solely 
upon  immoral  practices  are,  in  the  eyes  of  the 
law,  without  means  of  support.  It  can  be  dear- 
ly inferred  from  the  evidence  in  this  case  that 
these  lewd  women  were  without  any  lawful 
means  of  support  Moreover,  the  evidence  far- 
ther shows  that,  in  addition  to  these  three  pros- 
titutes, two  women  who  were  without  any 
means  of  support  had  remained  at  the  defend- 
ant's hotel  for  about  four  weeks. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Dive.] 

2.  Municipal  Corporations  ^=>592(2)— Oitt 
Code— Offense— Conflict    with    Statute, 

The  point  which  counsel  for  plaintiff  in  er- 
ror raises  that  the  portion  of  the  municipal  ordi- 
nance quoted  is  covered  by  section  382  of  the 
Penal  Code  of  1910  is  without  merit  Plain- 
tiff in  error  was  not  tried  by  the  city  for  va- 
grancy, but  for  a  crime  entirely  different  and 
distinct,  and  involving  altogether  different  ele- 
ments. 

3.  Criminal  Law  ^=^666^  —  Isolation  of 
Witnesses— Error. 

Under  the  facts  of  this  case  no  error  was 
committed  by  the  recorder  pro  tem.  in  reference 
to  the  isolation  of  witnesses  for  the  city.  When 
his  attention  was  called  to  the  complaint  of 
the  attorney  for  the  defendant  that  he  had  not 
been  allowed  to  talk  with  these  witnesses,  the 
recorder  promptly  gave  to  the  attorney  an  op- 
portunity to  do  so. 
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4.  Cbihinai.   Law    ^=»1179— Appeal—Qubs- 
TioNS  Not  Raised  Below. 

Questions  not  mentioned  in  the  petition  for 
certiorari,  and  not  passed  upon  by  tne  judge  of 
the  superior  court,  and  raised  for  the  first  time 
in  the  brief  of  the  plaintiff  in  error,  present 
nothing  for  determination  by  this  court.  Drew 
V.  Drew,  146  Ga.  481,  91  S.  E.  641 :  Kelly  v. 
Fudge,  2  Ga.  App.  760,  50  S.  B.  19  (2). 

5.  Exclusion  of  Evidence. 

The  evidence  which  it  was  sought  to  exclude 
was  in  each  instance  admissible  as  against  the 
objection  urged,  and  should  not  have  been  ruled 
out,  even  though  the  recorder  pro  tern,  gave  a 
wrong  reason  for  admitting  it. 

6.    OVERRUUNQ   CEBTIOBABI. 

The  defendant  offered  no  evidence  and  made 
no  statement  in  his  own  behalf.  The  evidence 
authorized  the  judgment  of  the  recorder,  and 
the  judge  of  the  superior  <K>urt  did  not  err  in 
overruling  the  certiorari. 


Error  from  Superior  Court,  Fulton  CJoun- 
ty ;  J.  T.  Pendleton,  Judge. 

John  Smith  was  convicted  of  keeping  a  dive 
in  violation  of  the  Code  of  the  City  of  Atlan- 
ta, and  he  brings  error.    Affirmed. 

Roy  Lewis,  of  Atlanta,  for  plaintiff  in  er- 
ror. J.  L.  Mayson  and  S.  D.  Hewlett,  both 
of  Atlanta,  for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  X,  and  HARWELL,  J.,  con- 
cur. 


(22  Ga.  App.  39) 

WEBB  V.  THOMPSON.     (No.  9344.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  IS,  1918.) 

(Syllabus  ly  the  Court,) 

1.  Bills  and  Notes  ^=s>501  —  Action— Db* 
fenses— e  vidence. 

The  rulings  of  the  trial  jud^e  on  the  admis- 
sion of  testimony,  as  complained  of  in  the 
srrounds  of  the  amended  motion  for  new  trials 
are  not  erroneous. 

2.  Evidence  to  Support  Vebdiot. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Ck>nrt»  MUton  County; 
J.  T.  Pendleton,  Judge. 

Suit  by  V.  T.  Thompson  against  J.  J. 
Webb.  Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  brings 
error.    Affirmed. 

See,  also,  146  Ga.  461,  91  S.  E.  480. 

Thompson  brought  suit  against  Webb  upon 
a  certain  promissory  note,  alleging  that  it 
was  secured  by  a  deed  to  certain  lands  de- 
scribed in  the  petition.  Webb  filed  a  plea 
setting  up  that  when  his  equity  ot  redemp- 
tion in  said  land  was  exposed  to  sale  by  the 
trustee  in  bankruptcy  of  defendant's  estate, 
and  just  a  short  time  before  the  sale  took 
place  he  made  a  verbal  agreement  with  the 
plaintiff,  by  which  the  plaintiff  agreed  to 
extend  the  time  of  the  payment  of  the  note 
in  consideration  of  certain  improvements 
which  the  defendant  was  to  make  on  the 
place.     Defendant;  further  claimed  that  in 


pursuance  of  this  agreement  he  bought  the 
equity  of  redemption  at  the  sale,  and  com- 
plied with  his  part  of  the  contract  in  mak- 
ing the  improvements  until  he  was  stopped  by 
an  injunction  filed  by  the  plaintiff.  Testi- 
mony was  offered  by  the  defendant  to  sub- 
stantiate his  plea.  The  plaintiff  emphatical- 
ly denied  that  any  such  agreement  to  extend 
Uie  time  of  payment  was  made  as  insisted 
on  by  the  defendant  The  issue  was  deter- 
mined by  the  jury  in  favor  of  the  plaintiff. 
Defendant  made  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  he  excepts. 

J.  P.  Brooke,  of  Alpharetta,  and  J.  Z. 
Foster,  of  Marietta,  for  plaintiff  in  error. 
G.  B.  Walker,  of  Alpharetta,  and  Geo.  F. 
Gober  and  W.  I.  Heyward,  both  of  Atlanta, 
for  defendant  in  error. 

HAItWEIiL,  J.  [1]  1.  The  first  amended, 
ground  of  the  motion  claims  that  the  defend- 
ant Webb  was  asked  the  question  If  he,  in 
order  to  carry  out  said  contract,  had  sold 
a  portion  of  said  land  in  order  to  enable  him 
to  pay  for  the  land,  to  which  he  answered 
"Yes",  and  that  the  court  excluded  this  testi- 
mony. It  appears  from  the  motion  that  coun- 
sel for  the  defendant  admitted  that  the  con- 
tract with  Thompson  did  not  contemplate 
that  defendant  should  sell  any  of  the  land, 
and  under  this  admission  the  court  did  not 
err  in  excluding  this  testimony. 

2.  The  second  ground  of  the  motion  com- 
plains that  the  plaintiff  was  permitted  by  the 
court  ta  explain  a  .certain  letter  which 
Thompson,  the  plaintiff  had  written  to  Webb, 
the  defendant  The  court  did  not  err  Id 
admitting  this  testimony,  and  there  was  no 
merit  in  this  ground  of  the  motion. 

[2]  3.  The  court  did  not  err  in  overruling 
the  general  grounds  of  the  motion.  There 
was  a  sharp  conflict  between  the  plaintiff  and 
defendant  as  to  the  making  of  the  alleged 
verbal  contract  extending  the  time  of  pay- 
ment, but  the  jury  decided  this  Issue  in  favor 
of  the  plaintiff.  The  verdict  was  authorized 
by  the  evidence  and  approved  by  the  trial 
judge,  and  the  Judgment  overruling  the  mo- 
tion Is  affirmed. 

BROYLES,  P,  J.,  and  BLOODWORTH,  J., 
concur. 


(22  Qa.  App.  1J5) 

McLENDON  et  aL  v.  RICKS.    (No.  9342.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

{8yllalu$  hy  the  Court.) 

1.  Exclusion  of  Evioence. 

Under  the  facts  of  the  case  the  court  did  not 
err  In  excluding  from  the  evidence  the  common- 
law  execution. 

2.  Bills   and    Notes   ^=»637(3)  —  Chattel 

MOBTGAOES  ^=S>155— FaILUBB  OF  CONSI DEB- 
ATI  ON— DiKECTED  Vebdiot. 
This  was  a  suit  on  a  purchase-money  note, 

given  in  part  payment  for  a  meat  market  outfit. 

The  defendants  pleaded  total  want  of  consid- 
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eratioiL  The  evidence  showed  an  outBtanding 
mortgage  on  the  property  at  the  time  of  its  sale 
to  the  defendants,  which  was  foreclosed  subse- 
quently to  the  sale,  the  property  being  bought 
in  by  a  third  ]p>arty,  and  the  defendants  deprived 
of  its  possession.  Upon  the  trial  there  was  a 
sharp  conflict  in  the  evidence  as  to  whether  the 
vendor  of  the  property,  at  the  time  it  was  sold 
to  the  defendants,  warranted  the  property  against 
this  mortgage  and  promised  them  to  pay  it  off. 
This  material  fact  being  in  dispute,  the  court 
erred  in  directing  a  verdict  for  the  plaintiff. 
Although  the  mortgage  was  not  recorded,  it  was 
a  valid  lien  upon  the  property — as  the  evidence 
shows  that  the  purchasers  had  actual  notice 
thereof  at  the  time  of  the  sale. 

Error  from  City  CJourt  of  Swainsboro;  Geo. 
Klrkland,  Jr.,  Judge. 

Action  by  E.  O.  Ricks,  for  use,  etc,  against 
J.  H.  McLendon  and  others.  Judgment  for 
plaintiff  upon  a  directed  verdict,  and  defend- 
ants bring  error.     Reversed. 

I.  L.  Price,  of  Swainsboro,  for  plaintiffs 
In  error.  T.  N.  Brown,  of  Swainsboro,  for 
defendant  In  error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Qa.  App.  15) 

BOLTON  T.  C5ITT  OP  NEWNAN. 
(No.  9359.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  12,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Courts    «=>231(e),    488(4)  —  PRESENTincwT 
OP  Constitutional  Questions— Jubisdio- 

TION   OF  COUBT  OF  APPEALS. 

This  case,  under  the  writ  of  error,  was 
transmitted  from  the  superior  court  to  the  Su- 
preme Court,  and  the  latter  court  by  a  formal 
order  transferred  it  to  this  court.  From  this 
order  it  necessarily  follows  that  in  the  Judg- 
ment of  the  Supreme  Court  the  constitutional 
questions  attempted  to  be  raised  in  the  case 
were  not  properly  presented.  Under  these  cir- 
cumstances, this  court  will  not  transfer  the  case 
back  to  the  Supreme  Court;  and  this  court  it- 
self has  no  jurisdiction  to  pass  upon  the  consti* 
tutional  questions,  even  if  piroperly  raised. 

2.  Certiorari  «=s>68— Ruling—Evidence. 

Aside  from  the  assignments  of  error  based 
upon  alleged  constitutional  grounds,  the  only 
other  specific  assignment  of  error  in  the  bill  of 
exceptions  to  the  judgment  therein  complained 
of  is  as  follows:  "'Because,  as  the  plaintiff  in 
error  insists,  there  was,  under  the  law,  no  suffi- 
cient evidence  that  the  acts  charged  against  the 
plaintiff  in  error  contaminated  the  wholesome- 
ness,  purity,  or  healthfulness  of  the  water  of 
the  city  reservoir."  As  to  this  question,  there 
was  some  slight  evidence  which  authorized  the 
finding  of  the  mayor  of  the  city  of  Newnan,  ex- 
ercising the  functions  of  both  judge  and  jury, 
against  the  plaintiff  in  error ;  and  the  judge  of 
the  superior  court  did  not  err  in  overruling 
the  certiorari. 

Error  from  Supjerlor  Court,  Coweta  Coun- 
ty;   J.  R.  Terrell,  Judge. 

Action  by  the  City  of  Newnan  against 
Thomas  Bolton.  Judgment  for  plaintiff,  and 
defendant  brings  error.    The  case  was  trans- 


mitted from  the  superior  court  to  the  Su- 
preme Court,  and  transferred  from  the  Su- 
preme Court  (94  S.  E.  236)  to  the  Court  of 
Appeals.    Judgment  affirmed. 

Hall  &  Jones,  of  Newnan,  for  plaintiff  In 
error.  A.  H.  Freeman,  of  Newnan,  for  de* 
fendant  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ..  con- 
cur. 


(22  Qa.  App.  a^ 

INTERNATIONAL  COTTON  MILLS  v. 
CARROLL.     (No.  9256.) 

(Court  of  Appeals  of  Georgia,  Division  N«.  1. 
March  13, 1918.) 

(ByUahus  hy  the  Court.) 

1.  Master  and  Servant  ^=»124(6),  206(1>, 
217(7),  219(1)  —  Negmobnce  «=»136(1)  — 
Safe  Machinery— Latent  DEFEcra— Skrv- 
ant's  Duty— Assumption  of  Risk— Ques- 
tion FOR  Jury. 
Under  the  allegations  of  the  petiticui,  when 
the  plaintiff,  15  years  of  age,  was  wiping  o£E  a 
spinning  frame,  in  the  discharge  of  her  duties 
as  an  employ^  of  the  defendant,  her  hand  was 
caught  in  one  of  the  gears  at  the  end  of  the 
frame,  and  the  first  joint  of  the  little  finger  on 
her  right  hand  was  mashed  oft.  The  gear  which 
inflicted  the  injury  was  partly  covered,  and  thus 
protected;  hut  an  open  and  unguarded  part 
of  it  was  left  on  the  opposite  side  of  the  frame 
from  the  plaintiff,  and  this  defect  was  unknown 
to  her,  and  could  not  have  been  known  by  the 
exercise  of  ordinary  care,  and  she  believed  that 
the  guard  provided  was  sufficient  to  protect  the 
entire  gear,  and  did  not  discover  the  contrary 
until  the  injury  was  inflicted.  Negligence  was 
charged,  in  that  the  roaster  failed  to  provide 
safe  machinery,  and  did  not  inspect  and  dis- 
cover the  hidden  danger  and  warn  the  servant 
thereof. 

'  (a)  Upon  the  master  rested  the  duty  of  fur- 
nishing reasonably  safe  machinery,  and  of  in- 
specting to  find  latent  defects  and  dangers 
therein,  and  tiie  servant  was  not  bound  by  law 
to  detect  latent  defects,  or  suCh  as  would  be 
disclosed  only  by  a  positive  and  t»areful  in- 
vestigation and  would  not  be  manifest  to  a 
person  of  ordinary  intelligence  or  e:i(pericnce  in 
the  line  of  work  in  which  the  servant  was  en- 
gaged. Duke  V.  Bibb  Manufacturing  Ck).,  120 
Ga.  1074,  48  S.  E.  408. 

(b)  "A  servant  assumes  the  obvious  risks  of 
the  business  about  which  he  is  engaged,  but  this 
does  not  ordinarily  impose  upon  him  the  burden 
of  ascertaining  by  positive  investigation^  if  the 
place  where  he  is  directed  to  work  is  safe,  or 
make  him  responsible  for  what  4uch  an  investi- 
gation might  reveal;  but  generally  he  assumes- 
such  risks  only  as  would  be  obvious  to  a  per- 
son of  ordinary  intelligence  and  familiar  with 
the  business.  In  the  abseDce  of  anything  to 
suggest  that  the  place  where  he  is  working  is 
dangerous,  he  has  the  right  to  rely  upon  the 
performance  by  the  master  of  the  duty  to  fur- 
nish a  reasonably  safe  place  and  to  properly  in- 
spect it  and  preserve  such  safety.*'  City  of 
Atlanta  v.  Trussell,  21  Ga.  App.  340,  94  S.  E. 
649  (3). 

(c)  Questions  of  diligence  and  negligence  be- 
ing peculiarly  for  a  jury,  the  court  should  de» 
cline  to  determine  them  on  demurrer,  except 
where  the  proper  solution  is  evident  and  un* 
mistakable. 
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2.  Amended  Pethior— Dbhu&beb. 

The  petition  as  amended  set  forth  a  cause  of 
action  good  as  against  a  general  demurrer,  and 
the  couit  did  not  err  in  so  ruling. 

Error  from  City  Court  ot  La  Orange; 
Frank  Harwell,  Judge. 

Action  by  L.  B.  Carroll  agafni^t  the  In- 
ternational Cotton  Mills.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

A.  H.  Davis,  of  Atlanta,  for  plaintiff  in 
error.  Hatton  Loyejoy,  of  La  Grange,  for 
defendant  In  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE},  JJ.,  concur. 


(22  Qa.  App.  6S) 

CHASTAIN  et  aL  ▼.  WINN  et  al.,  Oom'rs, 
for  Use,  etc.     (No.  9100.) 

(Court  of  Appeals  of  Georgia.    Division  No.  L 

March  14,  1918.) 

(Syllables  hy  the  Court.) 

Appeal  and  Ebbob  ^=s>1061(1)— Shisrifib  and 
Constables  ^ss>162— Suit  on  Conbtablb*8 
Bond— Parties  Plaintiff— Evidence. 
Suit  was  brought  in  the  name  of  the  com- 
missioners of  roads  and  revenues  of  B^ilton 
county,  for  the  use  of  Jones,  against  one 
Stephens,  a  constable,  as  principal,  and  Chas^ 
tain  and  Pearce  aa  sureties,  on  a  constable's 
bond  payable  to  said  commissioners,  alleging 
that  Stephens  was  insolvent,  and  that  in  his 
official  capacitv  he  had  collected  certain  funds 
belonging  to  Jones,  and  failed  and  refused  to 
pay  over  the  same.  Chastain  and  Pearce  de^ 
murred  upon  the  ground  that  the  authority  of 
the  commissioners  to  institute  or  maintain  the 
action  in  behalf  of  Jones  did  not  appear,  and 
no  cause  of  action  against  them  >^as  set  out; 
and  each  defendant  filed  a  separate  plea,  admit- 
ting the  execution  of  the  bond,  but  denying  lia- 
bility thereon  and  all  other  allegations  in  the 
petition.  Stephens,  the  principal,  made  no  ap- 
pearance. 

(a)  ''Suit  upon  the  bond  of  a  constable  may 
be  brought  in  the  name  of  any  person  aggrieved 
by  the  official  miscon(}uct  of  the  officer,  against 
him  and  his  sureties,  without  bringing  against 
lum  any  preliminary  action  to  settle  his  liability 
to  the  aggrieved  party,  for  his  alleged  miscon- 
duct" McCain  v.  Bonner,  122  (ia,  842,  51 
S.   E.  36  (3). 

(b)  It  was  wholly  immaterial  whether  or  not 
Jones,  prior  to  the  bringing  of  the  action  ander 
review  had  formerly  brought  suit  against 
Stephens  individually,  and  the  admission  of  ev- 
idence touching  the  former  suit,  and  of  the 
judgment  therein  recovered,  constitutes  no 
ground  for  a  reversal,  in  view  of  the  undisputed 
testimony,  otherwise  establishing  the  existence 
of  the  liabiHty;  Stephens,  the  principal  of  the 
bond,  being  a  party  to  the  action  on  trial  and 
interiKising  no  defense. 

(c)  The  judge  of  the  superior  court  did  not  err 
in  overrulmg  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Suit  by  W.  T.  Wion  and  others,  commis- 
Bioners,  etc.,  for  use  of  one  Jones,  against 
N.  A.  Chastain  and  others.  Judgment  for 
plaintiffs,  certiorari  overruled,  and  defend- 
ants bring  error.    Affirmed. 


Frank  L.  Haralson  and  Gober  &  Jackson, 
all  of  Atlanta,  for  plaintiffs  in  error. 
Moore  &  Pomeroy  and  D.  K.  Johnston,  all 
of  Atlanta,  for  defendants  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  J  J.,  concur. 


(22  Ga.  App.  116) 
RICKERSON  V.  STATE.     (No.  9483.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(SyUdbus  ly  the  Court.) 
1.  Criminal    Law    ^=»1206(4)  —  Sentenob — 

MiSDBHEANORS  —  MaNUFAOTUBINQ      OF      IN- 
TOXICATINO  LiQUOBS. 

Under  section  1002  of  the  Penal  CMe  of 
1910,  aU  felonies  (except  certain  ones  specifical- 
ly named  therein),  upon  the  recommendation  of 
the  jury  trying  the  case,  when  the  recommenda- 
tion is  approved  by  the  presiding  judge,  **shall 
be  punished  as  misdemeanors."  It  follows  that 
the  manufacturing  of  intoxicating  liquors  (which 
is  not  one  of  the  exceptions  named  therein)  is 
a  felony  which  can.  upon  the  recommendation 
of  the  jury  trying  the  case,  when  the  same  has 
been  approved  by  the  trial  judge,  be  punished 
as  a  misdemeanor.  And  this  is  true  although 
the  statute  making  the  manufacturing  of  intoxi- 
cating liquors  a  felony  was  enacted  subsequent- 
ly to  the  enactment  of  this  Code  section.  The 
court  therefore.  In  this  case,  did  not  err  in  in- 
structing the  jury  that,  if  they  found  the  de- 
fendant guilty,  they  could  recommend  that  he  be 
punished  as  lor  a  misdemeanor. 

2b  Criminal  Law  ^=;>829(1)  —  Requxstkd 
Chabges^-Givsn  Charges. 
The  court  did  not  err  in  refusing  to  give  the 
requested  charge  set  forth  in  the  motion  for  a 
new  trial.  The  legal  and  pertinent  portions  of 
the  request  were  sufficiently,  covered  by  the  gen« 
eral  charge. 

3.  Corroboration    of   Accoicplioe's  Testi- 

1£0NT. 

It  does  not  clearly  appear  from  the  record 
whether  the  principal  witness  for  the  state  was 
an  accomplice  of  the  accused.  However,  if  it  be 
conceded  that  she  was,  her  testimony  (which 
demanded  the  conviction  of  the  defendant)  was 
corroborated  by  independent  facts  and  circum- 
stances which  strongly  pointed  towards  his 
guilt,  and  authorized  the  jury  to  find  that  her 
testimony  had  been  sufficiently  corroborated. 

4.  SuFFiciENcy  OF  Evidence— Manufacture 
OF  Intoxicating  Liquors. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Ck)urt,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Nan  Ricl^erson  was  convicted  of  manu- 
facturing intoxicating  liquors,  her  motion  for 
a  new  trial  was  denied,  and  she  brings  error. 
Affirmed. 

Allen  &  Pottle,  of  Mllledgevllle,  and  Wll- 
liford  &  Lambert,  of  Madison,  for  plaintiff  in 
error.  Doyle  Campbell,  Sol.  Gen.,  of  Monti- 
cello,  and  Richd.  B.  Russell,  of  Atlanta,  for 
the  State. 

BROXLES,  P.  J.    Judgment  affirmed. 

BLOOD  WORTH  and  HARWELL,  J  J., 
concur. 
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(22  Gft.  App.  119) 

DAVIS  ▼.  STATE.     (No.  9486.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

April  2,  19ia) 

(Syllabus  "by  the  Court) 

1.   CHARGE   OF   Ck)UBT. 

When  considered  in  connection  with  its 
context,  the  excerpt  from  the  charge  of  the 
court,  to  which  exception  was  taken,  was  not 
erroneous  for  the  reason  assigned. 

2.  Breaking  and  Entering— Evidence. 

The  evidence  authorized  a  finding  that  the 
storehouse  in  question  had  been  broken  into  and 
entered. 

3.  Sufficiency  of  Evidence. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Ck)urt,  Houston  Coun- 
ty ;  H.  A.  Mathews,  Judge. 

Arthur  Davis  was  convicted  of  breaking 
and  entering,  his  motion  for  a  new  trial  was 
denied,  and  he  brings  error.    Affirmed. 

R.  N.  Holtzclaw,  of  Perry,  for  plalntiif  In 
error.  Jno.  P,  Ross,  SoL  Gen.,  of  Macon,  for 
defendant  in  error. 

BROYIvES,  P.  J.    Judgment  affirmed. 

BLOOD  WORTH  and  HARWELL.  JJ.,  con- 
cur. 

(21  Ga.  App.  805) 

CITX  OP  ROME  V.  BREED,  ELLIOTT  & 
HARRISON.     (No.  8926.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  12,  19ia) 

(ByUahua  hy  the  Court.) 

1.  Municipal  Corporations  ^=s>921(1)—' Bid 
FOB  Bonds— DEPOsrr— Return. 

Where  a  bid  for  the  purchase  of  municipal 
bonds  provided,  "We  are  to  be  furnished  with  a 
full  and  complete  certified  cop^  of  transcripts 
establishing  the  legality  of  the  issue  as  a  direct 
obligation  of  Rome,  Ga.,  satisfactory  to  our  at- 
torneys, prior  to  our  acceptance  and  payment 
for  the  bonds,*'  it  was  a  conditional  bid ;  and 
a  bona  Qde  opinion  rendered  by  such  attorneys, 
to  the  effect  that  the  legality  of  the  issue  had 
not  been  satisfactorily  shown,  would  prevent  the 
forfeiture  and  require  the  return  of  a  deposit 
made  with  the  bid.  City  of  San  Antonio  v. 
Rollins  &  Sons  (Tex.  Civ.  App.)  127  S.  W. 
1166;  Trowbridge  v.  City  of  New  York,  24 
Misc.  Rep.  517,  53  N.  Y.  Supp.  616. 

2.  Municipal  Corporations  <@=>921(1)— Bid 
FOR  BoN Da— Approval  of  Bidder's  Attor- 
ney—Good  Faith. 

The  question  in  such  a  case  is  not  whether 
the  bonds  were  in  fact  valid  or  invalid,  but 
whether  the  opinion  was  bona  fide,  and  not  ren- 
dered capriciously  or  in  bad  faith.  City  of 
Great  Falls  v.  Theis  et  al.  (C.  C.)  79  Fed.  943. 

3.  Municipal  Corporations  ^=»921(1)  — 
Bonds — Action  to  Recover  Forfeited  De- 
posit—Directed Verdict. 

In  a  suit  by  such  bidders  to  recover  a  for- 
feited deposit,  which  had  accompanied  the  bid, 
where  it  was  shown  that  the  opinion  rendered 
by  their  attorneys  was  to  the  effect  that  the 
legality  of  the  issue  was  not  satisfactorily 
shown  from  the  transcripts  furnished  it,  it 
was  not  error  for  the  court  to  direct  a  verdict 
in  favor  of  the  plaintiffs,  where  the  evidence 
waa  within  itself  without  conflict,  and  nothing 


was  disclosed  tending  to  show  collusion  between 
the  bidders  and  their  attorneys,  or  any  fraud- 
ulent purpose  on  the  part  of  the  latter,  and 
where  the  legal  opinion  thus  rendered  contain- 
ed nothing  within  itself  by  which  it  could  be 
reasonably  inferred  that  it  was  capriciously  or 
fraudulently  made. 

4.  Other  Questions. 

The  foregoing  ruling  being  controlling  in 
the  case,  it  is  unnecessary  to  pass  upon  the  ques- 
tion as  to  whether,  under  the  city's  advertise- 
ment for  bids,  it  had  the  right  to  forfeit  the 
bidders'  accompanying  deposit,  upon  a  failure 
to  comply  with  the  terms  of  their  bid. 

Error  from  Superior  Court,  Floyd  Comity ; 
Moses  Wright,  Judge. 

Suit  by  Breed,  Elliott  &  Harrison  against 
the  City  of  Rome.  Judgment  for  plaintifrs 
upon  a  directed  verdict,  and  the  city  excepts, 
and  brings  error.    Affirmed. 

See,  also,  94  S.  E.  907. 

Max  Meyerhardt,  of  Rome,  for  plaintiff 
in  error.  Maddox  &  Doyal,  of  Rome,  for 
defendants  In  error. 

JENKINS,  J.     In  1915  the  dty  of  Rome 

advertised  for  bids  for  $75,000  of  its  bonds. 

The  advertisement  described  the  bonds,  fixed 

the  time  at  which  bids  would  be  received^ 

and  contained  the  following  provision: 

"All  bidders  must  accompany  their  bids  with 
a  certified  check  for  five  hundred  ($500.00)  dol- 
lars." 

Nothing  was  said  about  tbe  purpose  for 
which  this  certified  check  was  required,  nor 
was  any  notice  given  that  the  deposit  would 
be  forfeited  in  case  of  failure  to  comply 
with  the  terms  of  the  bid.  The  plaintiffs 
in  this  case  made  a  bid  for  these  t)onds,  ac- 
companying the  same  with  their  certified 
check  for  $500,  and  the  bid  was  accepted  by 
the  city  of  ^me  on  March  31, 1915.  The  bid, 
as  accepted,  contained  the  following  provi- 
sion, to  wit: 

"We  are  to  be  furnished  with  a  full  and  com- 
plete certified  copy  of  transcripts  establishing 
the  legality  of  the  issue  as  a  direct  obligation  of 
Rome,  Ga.,  satisfactory  to  our  attorneys,  prior 
to  our  acceptance  and  payment  for  the  bonds.** 

After  the  acceptance  of  the  bid  the  tx>nds 
were  issued  for  delivery  by  the  dty  author- 
ities, signed  by  the  mayor  and  clerk  on  April 
1,  1915.  Pending  an  investigation  of  the 
legality  of  the  issue  by  Messrs.  Caldwell, 
Masslich  &  Beed,  as  attorneys  for  these  bid- 
ders, the  city  government  of  Rome  was  super- 
seded by  a  commission  form  of  government,  . 
which  took  office  on  April  5,  1915.  The  brief 
of  evidence  contains  the  following: 

"Cross-examined  for  the  plaintiffs,  the  wit- 
ness [Hugh  McCrary,  city  derk]  testified  that 
there  was  a  good  deal  of  correspondence  with 
the  plaintiffs,  and,  for  a  month  following  the  1st 
of  April,  plaintiffs  were  asking  for  additional 
records,  etc.  Defendant  introduced  a  large 
number  of  letters  and  telegrams  from  plain- 
tiffs and  their  attorneys,  asking  for  various 
items  of  information,  and  making  various  ob- 
jections to  the  issue  of  bonds,  in  none  of  which 
objections  was  there  any  point  made  requiring 
that  the  bonds  be  signed  by  the  citv  commission- 
ers, who  came  into  office  en  April  5,  1915,  un- 
til May  12,  1915,  when  the  point  was  raised 
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in  a  letter  from  Caldwell,  Masslicb  &  Beed  to  ( 
the  city  attorney,  Max  Meyerhardt." 

The  record,  however,  In  no  wise  discloses 
what  the  correspondence  here  alluded  to 
consisted  of.  It  does  not  show  what  the 
various  items  of  information  thus  '^alled  for 
related  to,  nor  does  it  show  the  character 
or  purport  of  the  objections  thus  referred  to. 
On  May  12,  1915,  the  attorneys  of  the  plain- 
tiffs addressed  the  following  letter  to  the  city 
attorney  at  Rome: 

"Re  City  of  Rome,  Georgia,  Municipal  Build- 
ing Bonds.  Max  Meyerhardt,  Esq.,  City  Attor- 
ney, Rome,  Georgia — Dear  Sir:  We  have  re- 
ceived from  Messrs.  Breed,  Elliott  &  Harrison 
the  following  telegram:  'Rome  city  attorney 
wires  please  communicate  with  him  direct  with 
copies  to  us.  Why  do  you  want  present  officials 
to  sign  bonds?  Bonds  were  dated  April  first 
when  present  otBcials  not  in  office.  Officials  in 
office  on  April  first  signed  bonds  no  others  can 
legally  sign.  Am  willing  for  present  officials 
to  pass  resolution  ratifying  and  confirming 
bonds  and  their  sale  to  you.'  On. Monday  our 
clients  called  us  on  the  long-distance  telephone 
and  told  us  that  the  bonds  bore  the  si^ature  of 
J.  D.  Hanks,  who  was  mayor  on  Apnl  1,  1915, 
but,  according  to  certificates 'furnished  us,  went 
out  of  office  on  April  5th.  We  accordingly  told 
them  that  the  bonds  should  be  signed  by  the 
mayor  who  was  in  office  at  the  time  of  ddivery 
and  payment,  and  that  the  fac  simile  signature 
of  such  mayor  should  also  appear  upon  the 
coupons.  This  is  a  role  which  is  universally 
accepted  by  attorneys  who  specialize  in  the  ex- 
amination of  municipal  bonds,  and  is  based  up- 
on court  decisions  which  throw  great  doubt  up- 
on the  legality  of  bonds  signed  in  any  other  way, 
except  in  the  extremely  rare  cases  where  stat- 
utes expressly  authorise  the  signature  of  the 
bonds  in  advance  of  their  delivery.  In  this 
case  there  is,  bf  course,  no  such  statutory  pro- 
vision. In  the  case  of  Coler  v.  Cleburne,  131 
U.  S.  162,  9  Sup.  Ct.  720,  33  L.  Ed.  146,  the 
Supreme  Court  of  the  United  States  held  void 
in  the  hands  of  bona  fide  holders  certain  bonds 
of  the  city  of  Cleburne  which  were  dated  Janu- 
ary 1,  1884,  and  bore  the  signature  of  W.  N. 
Hodge,  who  was  mayor  on  the  date  of  the  bonds. 
They  had  not,  however,  been  signed  by  him  un- 
til July  3,  1884,  on  which  date  the  court  held 
'that  the  person  who  tben  signed  the  bonds  as 
mayor  was  a  private  citizen.'  The  court  says: 
*We  have  always  held  that  even  bona  fide  pur- 
<:ha8ers  of  municipal  bonds  must  take  the  risk 
of  the  official  character  of  those  who  execute 
them.'  The  only  safe  rule  to  follow,  therefore, 
is  that  bonds  must  bear  the  signature  of  officials 
who  are  in  office  at  the  time  of  delivery  and 
payment,  which  is,  under  many  decisions  of  the 
federal  courts  and  the  courts  of  various  states, 
equivalent  to  the  date  of  'issue.'  See  Cleveland 
V.  Spartanburg,  54  S.  C.  83,  31  S.  E.  871; 
Black  V.  Fishburne,  84  S.  C.  451,  66  S.  E. 
681,  19  Ann.  Cas.  1104;  Perkins  County  v. 
Graff,  114  Fed.  441,  52  O.  C.  A.  243.  In  con- 
nection with  the  ClebuVne  Case,  see  also  cases 
cited  therein  and  Wright  v.  East  Riverside  Dis^ 
trict.  138  Fed.  321,  70  C.  C.  A.  603.  In  O'Neill 
▼.  Yellowstone  Irrigation  District,  44  Mont. 
492,  121  Pac.  283,  a  contrary  doctrine  was  an- 
nounced, but  no  cases  are  cited  or  'discussed, 
and  it  does  not  seem  safe  to  follow  this  case, 
except  in  the  state  of  Montana.  We  regret  the 
trouble  and  expense  involved  in  the  reprinting 
and  re-execution  of  the  bonds,  but  under  the  cir^ 
cumstances  it  seems  to  be  unavoidable. 

''Since  dictating  the  above,  we  have  received 
the  following  telegram  from  our  clients:  'First 
commissioner  Rome  wires  please  communicate 
with  him  direct  copies  to  us,  and  if  you  can  au- 
thorise us  to  accept  bonds  according  to  this  tel- 


egram please  wire  him  to  ship.  According  to 
the  bond  election  it  is  impossible  to  have  bonds 
signed  by  present  city  officials  or  be  reprinted. 
Will  you  honor  draft  if  bonds  are  returned  with 
certificates  of  filing  with  secretary  state?  An- 
swer.' We  are  accordingly  sending  a  copy  of 
this  letter  to  the  first  commissioner.  The  stat- 
ute expressly  designates  the  executive  under  the 
commission  form  of  government  as  either  'may- 
or or  first  commissioner,'  so  that  a  signature  by 
the -first  commissioner  under  the  designation  of 
'mayor'  will  be  acceptable  to  us.  Yours  very 
truly,  [Signed]  Caldwell,  Masslich  &  Beed." 

Defendant  did  not  under talce  to  meet 
the  objection  thus  made,  but  proceeded  on 
the  following  day  to  forfeit  the  plaintiffs' 
bid,  together  with  the  $500  deposited  with  it. 
Suit  was  thereupon  filed  by  the  plaintiffs 
(now  defendants  in  error)  against  the  city 
of  Rome  to  recover  this  $500,  and  other  items 
of  damage.  The  other  items  of  damage  were 
stricken  on  demurrer,  leaving  only  the  item 
of  $500,  and,  after  hearing  the  evidence, 
the  court  directed  a  verdict  in  favor  of  the 
plaintiffs  for  the  said  sum  of  $500  and  in- 
terest   To  this  judgment  the  city  excepted. 

[1-4]  It  is  not  necessary  to  add  anything 
further  to  what  is  said  in  the  headnotes. 

Judgment  afi9rmed. 

WADE,  C.  J.,  and  LUKE,  J.,  ooncor* 

(22  Ga.  App.  20) 
MYERS  ▼.  LEE  &  CO.     (No.  8951.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

March  13,  1918.) 

(Syllahus  hy  the  Court,) 

1,  ExEcimoN  ^=s>127  —  Defendant's  Agree- 
ment TO  Hold  Personalty  for  Officer— 
Evidence— Constructive  Seizure. 

The  testimony  of  the  sheriff  was  that  he  had 
the  property  within  his  view  and  where  he  could 
control  it,  and  that  he  professed  to  levy  and  as- 
sume control  thereof  bv  virtue  of  the  attach* 
ment  execution,  and  with  the  avowed  purpose  of 
holding  the  same  to  answer  the  exigencies  of  the 
writ  under  which  he  acted  (Comiff  v.  Cook,  95 
Ga.  61,  66,  22  S.  E.  47,  51  Am.  St.  Rep.  55)^  and 
though  there  was  no  actual  seizure  accomplished 
by  a  manucaption  of  the  lumber  in  question,  he 
testified  that  be  left  the  lumber  there  in  pos- 
session of  the  defendant  Myers  '*and  asked  him 
to  take  care  of  it";  from  which  the  jury  was 
authorized  to  infer  that  the  defendant  agreed  to 
hold  the  property  levied  upon  for  the  officer 
(Sanders  v.  Carter,  124  Ga.  676,  678,  52  S.  E. 
887),  and  there  was  at  least  a  constructive 
seizure  (Civ.  Code  1910,  §  6057),  because  the 
officer  had  the  custody  or  control  of  the  property 
by  an  agent  (Moore  v.  Brown  Furniture  Co.,  107 
Ga.  139,  32  S.  E.  835[2]).  The  testimony  of  the 
defendant  was  directly  to  the  contrary,  but  the 
jury  passed  upon  this  issue. 

2.  Verdict— Evidence. 

While  there  was  testimony  that  the  defend- 
ant had  delivered  to  the  plaintiff  some  part  of 
the  property  sued  for,  there  was  direct  testimo- 
ny from  one  of  the  plaintifts  that  after  such  de- 
livery "there  was  at  least  16,000  feet  of  decking 
left,  which  was  worth  $13  per  thousand;"  and 
this  testimony  would  exactly  support  the  ver- 
dict for  $208  principal. 

si  Verdict  —  Overrulinq  Motion  for  New 
Trial. 
There  is  no  merit  in  the  special  ground  of 
the  motion  for  a  new  trial  complaining  of  the  re- 
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jection  of  certain  testimony ;  we  cannot  say  that 
there  was  no  testimony  to  support  the  verdict 
returned,  and  therefore  the  trial  judge  did  not 
err  in  overruling  the  motion  £or  a  new  trial. 

Error  from  City  Court  of  Albatiy ;  Clayton 
Jones,  Judge. 

Action  by  Lee  &  Co.  against  W.  B.  Myers. 
Judgment  for  plaintiff,  motion  for  new  trial 
overruled,  and  defendant  brings  error.  Af- 
firmed. 

Thos.  H.  Mllner,  of  Albany,  for  plaintiff  In 
error.  Peacock  &  Gardner,  of  Albany,  for 
defendant  In  error. 

WADE,  O.  J.   Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Oa.  App.  70)  

ATLANTIC  COAST  LINE  B.  CO.  v.  MEAD. 

(No.  0377.) 

(Court  of  Appeals  of  Greorgia,  Division  Na  2. 

March  14, 1918.) 

(Syllabus  hy  the  Court,) 

1.  Appeal  and  Ebhob  ^=>1045(2)~Habmless 
Erbob— Excusing*  Jubobs. 

This  case  was  tried  In  the  city  court  of 
Blackshear.  The  plaintiff  had  demanded  in 
writing  a  trial  by  12  jurors.  Upon  the  call  of 
the  case  for  trial  the  judge  caused  a  list  of  24 
jurors  to  be  made  up  from  the  jurors  who  had 
been  drawn  and  summoned  to  try  cases  at  that 
term  of  court;  and  in  this  list  were  the  names 
of  5  jurors,  3  of  whom  were  related  within  the 
prc^ibited  degree  to  one  Bay  Biggins,  who  was 
an  employ^  of  the  defendant  at  the  time  the 
cause  of  action  sued  on  arose,  and  who,  it  was 
averred  by  the  plaintiff,  used  to  her  the  alleged 
offensive  and  insulting  language  which  was  the 
basis  of  the  suit  against  the  defendant  company. 
It  did  not  appear  that  the  other  two  jurors  were 
related  witMn  the  prohibited  degree  to  Biggins. 
Biggins,  at  the  time  of  the  trial,  was  not  em- 
ployed by  the  defendant  company;  he  was,  how- 
ever, the  principal  witness  for  the  defendant  in 
the  case.  On  motion  of  the  plaintiff  and  over 
the  objection  of  the  defendant,  these  6  jurors 
were  stricken  for  cause  from  the  list  of  the  ju- 
rors so  made  up,  solely  because  of  their  rela- 
tionship to  Biggms.  The  court  then  directed  the 
sheriff  to  summon  and  have  the  names  of  other 
jurors  substituted  in  the  list  for  those  so  strick- 
en. To  this  the  defendant  excepted.  There  Is 
no  law  in  this  state  making  relationship  within 
the  prohibited  degree  to  a  witness,  or  to  an  em- 
ploy^ (much  less  an  ez-employ6),  of  one  of  the 
parties  to  a  cause,  ground  for  disqualification  of 
a  juror;  and  the  witness  in  question,  an  ex- 
employ6  of  the  defendant,  not  being  a  party  to 
the  cause,  and  it  not  appearing  that  he  was 
financially  or  otherwise  directly  interested  in 
the  result  of  the  case,  the  court  erred  in  excus- 
ing, over  the  objection  of  the  defendant,  the  5 
jurors  for  cause,  even  conceding  that  all  6 
were  related  within  the  prohibited  degree  to 
Biggins;  and,  the  verdict  rendered  not  being 
demanded  by  the  evidence  a  new  trial  is  re- 
quired. Mayor,  etc.,  Cartersville  v.  Lyon,  60 
Ga.  577;  Hill  v.  Chattanooga  By.  &  Lt.  Co.,  21 
Ga.  App.  104,  93  S.  E.  1027. 

2.  JUBT  ^=>142  —  Stbikinq  Jubobs  —  Ob jeo- 
TiON  TO  New  Panel. 

After  the  defendant  had  made  timeljf  and 
appropriate  objection  to  the  court's  action  in 
striking  the  jurors  from  the  list,  it  was  not  in- 
cumbent upon  it  to  object  to  the  new  panel  of 
jurors  by  a  challenge  to  the  array.  Such  pro- 
cedure   is    applicable    in    criminal   cases    only. 


where  the  Jurors  are  '^ut  upon  die  accused." 
In  this  case  the  defendant  had  no  ground  ttt 
challenge  the  array.  Fulton  County  v.  Amor- 
ous, 89  Ga.  614,  16  S.  E.  201(2). 

Error  from  City  Court  of  Blackshear; 
Bobt.  G.  Mitchell,  Judge. 

Action  by  Kate  Mead  against  the  Atlantic 
(Iloast  Line  Bailroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Beversed,  and  new  trial  ordered. 

Bennet,  Twltty  &  Beese,  of  Brunswick,  and 
Memory  &  Memory,  of  Blackshear,  for  plain- 
tiff in  error.  Parker  &  Parker,  of  Waycross, 
and  Jas.  B.  Thomas,  of  Jesup,  for  defend- 
ant in  error. 

BBOYLES,  P.  J.     Judgment  reversed. 

BLOODWOBTH  and  HABWELL,  JJ.,  ooQ* 
cur. 

(22  Ga.  App.  62) 

BBANCH  et  al  ▼.  AMEBICAN  AGBICUIi- 

TUBAL  CHEMICAL  CO. 

(No.  9067.) 

(Court  of  Appeals  of  Georgia,  Division  No,  1. 

March  14,  1918.) 

fSyUahuM  ly  the  Court.) 

1.  Bills  and  Notes  ^=>491— Evidencb  ^s> 
96(1)— Burden  of  Proof. 
where  the  defendant  admits  a  prima  facie 
case  in  favor  of  the  plaintiff,  and  sets  up  an 
affirmative  defense,  such  as  a  plea  of  confes- 
sion and  avoidance,  he  assumes  the  burden  of 
establishing   a   complete  defense.     Civil   Code 


(a)  The  execution  of  the  note  and  mortgage, 
the  basis  of  the  instant  suit,  and  the  possession 
thereof  by  the  plaintiff,  being  admitted,  the  bur- 
den was  upon  the  defendants  to  prove  every  es- 
sential element  of  their  defensie. 

2.  Bills  and  Noxes  €=p496(2)'  —  Action  on 
Note— PRESUKPTION   of   Lawful   Posses* 

SION. 

It  bein^  admitted  that  the  note  and  mort* 
^age  were  in  the  possession  of  the  plaintiff,  who 
mtroduced  the  same  in  evidence,  the  presump- 
tion arises  that  the  plaintiff  was  in  lawful  pos- 
session, and  the  onus  was  on  the  defendants  to 
rebut  this  presumption.  See  Cox  v.  Adams,  2 
Ga.  160(2). 

a.  Bills  and  Notes  «s»491,  637(1)  —  Condi- 
tions—Defense--Question  FOR  Jury. 
The  only  Question  raised  b^  the  record 
which  commands  our  attention  is  whether  or 
not  the  court  erred  in  directing  a  verdict  in 
favor  of  plaintiff;  and,  applying  the  preceding 
elementary  principles,  the  court  did  not  err  in 
so  directing,  since,  the  Onus  standing  as  it  did, 
a  finding  in  favor  of  the  plaintiff  was  demand- 
ed by  the  evidence. 

(a)  It  is  true  that  the  evidence  was  in  con- 
flict as  to  whether  or  not  there  was  a  condition 
attached  to  the  delivery  of  the  note  and  mort- 
gage to  the  plaintiff's  agent,  but  this  did  not 
make  it  mandatory  upon  the  trial  judge  to  sub- 
mit the  case  to  a  jury,  since  this  was  insuffi- 
cient to  constitute  a  complete  defense  to  the 
suit,  in  the  absence  of  proof  (the  burden  being 
upon  the  defendants,  not  only  to  prove  the  ex- 
istence of  said  condition,  but  also  the  breach 
thereof)  that  the  condition  attached  to  said  de- 
livery was  in  fact  breached. 

(b)  The  burden  of  showing  that  the  condition 
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attached  to  the  delivery  Of  the  note  and  mortr 
aage  was  breached  was  not  carried  by  evidence 
to  that  effect  from  only  two  of  the  three  de- 
fendants, since  it  was  absolutely  and  obviously 
necessary  that  all  three  defendants  should  nega- 
tive the  presumption  that  the  said  condition 
was  complied  with,  especially  in  view  of  direct 

Eositive  evidence  from  the  plaintiff  that  they 
ad  complied  with  said  condition. 

Error  from  Superior  Court,  Worth  Coun- 
ty;  R.  Eve,  Judge. 

Action  by  the  American  Agricultural 
Chemical  Company  against  W.  J.  Branch 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

R  S.  Foy,  of  Sylvester,  for  plaintiffs  In 
error.  Claude  Paytou,  of  Atlanta,  and  Pope 
&  Ben  net,  of  Albany,  for  defendant  in  error. 

WADE,  O.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 

(22  Ga.  App.  Ufi) 

SANDUN  V.  STATE.    (No.  9479.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(Syttalujf  ly  the  OourtJ 

I<ARCENT  ^=s>55— Sufficiency  oi"  Bvtdencb. 
The  evidence  was  not  sufficient  to  authorize 
the  verdict  of  guilty. 

Error  from  Superior  Court,  Dooly  County ; 
D.  A.  R.  Crum,  Judge.. 

J.  H.  Sandlln  was  convicted  of  the  larceny 
of  seed  cotton,  his  motion  for  a  new  trial  was 
denied,  and  he  brings  error.    Reversed. 

The  defendant  was  Indicted  for  larceny 
of  seed  cotton,  alleged  to  have  been  stolen 
from  the  buggy  house  of  Haslam,  the  prose- 
cutor. The  state's  evidence  showed  that  the 
cotton  was  in  sheets  In  the  prosecutor's  bug- 
gy house,  and  above  the  cotton  was  a  loft 
on  which  were  some  oats,  and  from  which  oat 
chaff  had  fallen  through  cracks  on  the  cot- 
ton. The  evidence  against  the  defendant  was 
entirely  circumstantial.  In  his  cotton  house, 
on  the  morning  after  the  cotton  had  been 
stolen,  was  found  a  small  quantity  of  cotton 
similar  to  the  stolen  cotton,  with  some  oat 
chaff  In  it.  The  cotton  was  said  to  have  been 
of  a  kind  known  as  the  Wahnamaker  short- 
staple  cotton.  The  defendant  showed,  how- 
ever, that  some  of  his  tenants  delivered  him 
some  of  this  Wannamaker  or  big-bowl  cot- 
ton, and  that  he  also  raised  this  particular 
kind  of  cotton.  The  state's  evidence  showed 
that  tracks  went  from  the  buggy  house  across 
the  road  or  street  towards  the  defendant's 
residence,  but,  according  to  the  state's  tes- 
timony, they  were  not  tracks  of  the  defend- 
ant They  were  smaller  than  those  made  by 
the  defendant.  There  was  evidence  that  on 
the  morning  after  the  larceny  the  defendant 
was  plowing  up  the  field  which  lay  between 
the  road  and  his  cotton  house,  and  that  he 
sold  a  bale  of  cotton  on  that  day.  The  evi- 
dence further  showed  that  the  tracks  of  a 


wagon  led  to  the  country  in  the  road  at  the 
place  where  the  tracks  leading  from  the  bug- 
gy house  were  found.  A  witness  for  the  de- 
fendant testified  that  the  defendant  passed 
her  house  early  in  the  night,  going  to  a  meet- 
ing, which  he  claimed  to  have  attended  that 
night,  and  that  she  heard  him  return  from 
the  meeting  later  in  the  night,  that  a  short 
while  after  he  passed  her  house  a  wagon 
loaded  with  seed  cotton  passed  the  house, 
driven  by  a  negro  and  a  white  man.  The 
defendant  denied  that  he  stole  the  cotton, 
and  offered  evidence  in  explanation  of  these 
circumstances  against  him.  He  also  offered 
evidence  that  on  the  night  of  the  larceny  he 
was  at  a  meeting  some  distance  from  his 
home.  The  court.  In  charging  the  jury,  treat- 
ed the  case  as  a  felony.  The  defendant  was 
convicted,  with  a  recommendation  that  he 
be  punished  as  for  a  misdemeanor,  and  the 
court  gave  him  a  misdemeanor  punishment. 
He  made  a  motion  for  a  new  trial  upoa  va- 
rious grounds,  which  the  court  overruled, 
and  he  excepted. 

Jule  Felton,  of  Montezuma,  for  plaintiff  In 
error.  J.  B.  Wall,  Sol.  Gen.,  of  Fitzgerald, 
and  Powell  &  Lumsden,  of  Vienna,  for  the 
State. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  The  evidence  against  the  defendant 
was  entirely  circumstantial.  These  circum- 
stances, while  sufficient  to  cast  suspicion 
upon  him,  did  not  exclude  every  other  reason- 
able hypothesis  save  that  of  his  guilt  We 
think,  therefore,  that  the  evidence  offered  by 
the  state  was  not  sufficient  to  sustain  the 
verdict  of  guilty,  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  This 
question  being  controlling  in  the  case,  the 
other  grounds  of  the  motion  are  not  passed 
upon. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

(22  Oa.  App.  184) 
SHAW  ▼.  STATE.     (No.  9530.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2, 1918.) 

(SyllahuM  hy  iT^  Court) 

1.  Cbiminal  Law  «=»1178— AppEAii— Abgu- 
MENT-*  Abandonment  of  Assignments  or 
Ebbob. 

The  entire  brief  of  the  attorney  for  the 
plaintiff  in  error  is  in  the  following  sentence: 
"The  recitals  of  fact  and  statement  of  error  in 
the  motion  and  amended  motion  for  a  new  trial 
clearly  state  the  issues  in  the  case,  and  same  is 
respectfully  submitted  to  the  court"  This  is 
not  an  argument  It  has  been  repeatedly  held 
by  this  court  and  the  Supreme  Court  of  the 
state  that  assignments  of  error  not  argued  in 
the  brief  of  counsel  for  plaintiff  in  error  will  be 
treated  as  abandoned. 

2.  SuFFiciENCT  or  Evidence. 

The  evidence  demanded  the  verdict 
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Error  from  City  Court  of  Savannah ;  John 
Rourke,  Jr.,  Judge. 

Proceoding  by  the  State  against  B.  H. 
Shaw.  From  the  verdict,  he  brings  error. 
Affirmed. 

Robt.  L.  Colding,  of  Savannah,  for  plain- 
tiff in  error.  Walter  C.  Hartrldge,  Sol.  Gen., 
of  Savannah,  for  the  State. 

BLOODWORTH,    J.     Judgment  affirmed. 

BROTLES,  P.  J.,  and  HARWELL,  J„  con- 
cur. 

(22  Ga.  App.  m) 

CHATFIELD  v.  STATE.     (No.  9484.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  2,  1918.) 

(Syllabus  ly  the  Court,) 

Chimin AL  Law  ^=>1160—AppKAii— Review. 

The  motion  for  new  trial  contained  only  the 
general  grounds,  there  was  evidence  to  support 
the  verdict  of  guilty,  and,  the  verdict  having 
the  approval  of  the  trial  Judge,  this  court  will 
not  interfere. 

Error  from  Superior  Court,  Crawford 
County;  H.  A.  Mathews,  Judge. 

Proceeding  by  the  State  against  H.  Chat- 
field.  From  the  verdict,  and  from  the  denial 
of  his  motion  for  a  new  trial,  he  brings  er- 
ror.   Affirmed. 

R.  H.  Culverhouse,  of  Knoxvllle,  and  W. 
J.  Wallace,  of  Macon,  for  plaintiff  in  error. 
John  P.  Ross,  Sol.  Gen.,  of  Macon,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Qa.  App.  lU) 

YOUNG  V.  STATE.    (No.  9476.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(Syllahus  hy  the  Court.) 

1.  ADMiissioN  OF  Confession. 

Under  the  facts  of  the  case,  the  court  did 
not  err  in  admitting  in  evidence  the  alleged  con- 
fession. 

2.  Cbiminal  Law  ^=:»1172(2)— Husband  and 
Wife  <@=>6(1) — Ownbbship  of  Household 
Effects— Prebuhption— Harmless     Error. 

The  instruction  complained  of:  ''As  a  gen- 
eral rule,  where  the  husband  and  wife  live  to- 
gether, whatever  is  found  at  the  place  where 
they  live  is  presumed  to  be  that  of  the  hus- 
band; but  this  is  only  true  as  a  general  rule*' — 
does  not  aptly  or  correctly  express  the  law  upon 
the  subject  in  question.  In  this  state  the  hus- 
band is  recognized  by  law  as  the  head  of  his 
family,  and,  where  he  and  his  wife  reside  to- 
gether, the  legal  presumption  is  always,  and  not 
generally,  that  the  house  and  all  the  household 
effects  belong  to  the  husband  as  the  head  of  the 
famiiy.  Broome  v.  Davis,  87  Ga.  584.  13  S.  E. 
749;  Smith  v.  Herman,  8  Ga.  App.  262,  68  S. 
E.  1014.  This  presumption,  however,  like  all 
presumptions,  may  be  rebutted.  Smith  v. 
Broome,  supra.  The  error  in  the  charge,  how- 
ever, does  not  require  a  new  trial  in  this  case. 


since  there  was  evidence  that  the  defendant, 
who  was  charged  with  manufacturing  intoxicat- 
ing liquors,  made  a  direct  confession  that  she 
had  been  malcing  the  same ;  and,  if  this  confes- 
sion was  true  (and  the  jury  found  that  it  was), 
it  was  immaterial  whether  the  house  and  the 
household  effects,  including  the  liquor  Itself,  be- 
longed to  her  or  to  her  husband. 

3.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  In  refusing  to  grant  a  new 
trial. 

Error  from  Superior  Court,  Camden  Coun- 
ty;  J.  P.  Highsmith,  Judge. 

Grace  Young  was  convicted  of  manufactur- 
ing intoxicating  liquors,  her  motion  for  new 
trial  was  denied,  and  she  brings  error.  Af- 
firmed. 

Jas.  T.  Vocelle,  of  St  Marys,  for  plaintiff 
in  error.  Alvin  V.  Sellars,  SoL  Gen.,  of  Bax- 
ley,  for  the  State. 

BROTLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ-, 
concur. 

(176  N.  C.  801) 

STATE  V.  PRICE.    (No.  243.) 

(Supreme  Coiurt  of  North  Carolina.  Mardi  20, 
,  1918.) 

1.  Criminal  Law  ^=>220  —  Ck>MPijaiYT  Ain) 
Warrant— Amen  dment. 

The  district  court  could,  on  appeal  from  a 
city  court,  allow  amendment  of  die  complaint 
and  warrant 

2.  Criminal  Law  ^=»1142—Appeai/— Record 
—Harmless  Error  «  Order  for  Amend- 
ment. 

The  record  on  appeal  must  be  accepted  as 
importing  verity,  in  the  absence  of  any  sugges- 
tion of  error  in  it  or  a  diminution  of  it. 

8.  Criminal    Law    «=>1167(4)  —  Appeal  — 
Harmless    Error  —  Amendment    or   Com- 
plaint. 
There  having  been,  according  to  the  record, 

no  necessity  for  amendment  of  the  complaint 

and  warrant,  any  error  in  an  order  allowing 

it  was  harmless. 

4.  Disorderly  House  ^3>16  — Leqislativs 
Power— Rule  of  Evidence. 

Revisal  1908,  §  3353A,  providing  that  on 
prosecution  for  keeping  a  bawdyhouse  evidence 
of  its  general  reputation  shall  be  admissible  and 
competent,  is  within  the  power  of  the  Legis- 
lature. 

5.  Criminal  Law  ^=5>11G5(3)— Appeal— Er- 
ror Favorable. 

Any  error  in  submitting  to  the  jury  onlv  the 
charge  of  vagrancy,  and  excluding  that  of  keep- 
ing a  bawdyhouse.  being  favorable  to  defendant, 
may  not  be  complained  of  by  her. 

Appeal  from  Superior  Court,  Wake  County ; 
Calvert,  Judge.  • 

Louise  Price  was  convicted  of  vagrancy, 
and  appeals.    Affirmed. 

Defendant  was  charged  with  the  offense  of 
vagrancy,  the  complaint  and  warrant  alleg- 
ing that  she  "did  unlawfully  and  willfully 
keep,  and  was  an  inmate  of,  a  bawdyhouse, 
assignation  house,  lewd  and  disorderly  house, 
and  place  where  illegal  sexual  intercourse 
was  habitually  carried  on,  and  thereby  be- 
came a  vagrant,  in  violation  of"  Acts  of  1905, 
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chapter  391,  Acts  of  1915,  chapter  1,  and  Acts 
of  1907,  chapter  1012,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state.*'  She  was  tried  before  the 
city  court  of  Raleigh,  convicted,  and  sentenc- 
ed to  12  months'  imprisonment  in  Jail,  to 
take  effect  at  the  expiration  of  a  former  sen- 
tence, this  being  the  second  offense.  The  de- 
fendant appealed  from  this  judgment  to  the 
superior  court,  where  she  was  again  convict- 
ed. She  moved  for  arrest  of  judgment,  and 
also  for  a  new  trial,  which  motions  were 
overruled,  and  she  was  thereupon  sentenced 
to  30  days*  imprisonment  in  the  jail  of  the 
county,  and  appealed  from  the  judgment. 

A.  Jones  &  Son  and  J.  O.  Little,  all  of 
Raleigh,  for  appellant.  James  S.  Manning, 
Atty.  Gen.,  and  Robt  H.  Sykes,  Asst  Atty. 
Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-3]  First.  When  the  case  was  call- 
ed for  trial,  the  solicitor  moved  to  amend 
the  complaint  and  warrant  by  inserting  the 
words,  "bawdyhouse  and  assignation  house," 
and  adding  the  words  ^'thereby  becoming  a 
vagrant,  in  violation  of  the  statutes"  (enu- 
merated in  the  motion  and  hereinbefore  stat- 
ed). .  The  motion  was  allowed,  and  the  af- 
fidavit and  warrant  accordingly  amended. 
Defendant  excepted. 

The  original  complaint  and  warrant,  as 
they  now  appear  in  the  record,  have  these 
words  in  them,  and  It  may  be  that  they  are 
not  the  originals,  bpt,  if  this  be  so,  the  court 
clearly  had  the  power  to  allow  the  amend- 
ment State  v.  Poythress,  174  N.  O.  809,  93 
S.  E.  919.  In  that  case  we  said,  in  regard  to 
a  much  more  radical  and  serious  amendment 
of  a  criminal  warrant : 

''The  other  objections  and  exceptions  by  the 
defendant  relate  principally  to  the  ruling  of  the 
court  allowing  amendments  to  the  warrant. 
The  policy  of  the  law,  as  evidenced  by  section 
1467  of  the  Revisal  and  numerous  decisions  of 
this  court,  is  one  of  liberality  in  allowing 
amendments  In  the  superior  court  to  warrants 
issued  by  justices  of  the  peace,  and  stich  amend* 
ments  are  allowed  even  after  verdict  (State  v. 
Smith,  103  N.  C.  410,  9  S.  E.  200),  and  even 
after  a  special  verdict  (State  v.  Telfair,  130 
N.  C.  645,  40  S.  E.  976).  The  only  restriction 
would  seem  to  be  that  the  amendment  must  be 
made  to  conform  to  evidence  elicited  on  the  trial, 
as  shown  by  the  record.  State  v.  Baker.  106 
N.  C.  768,  11  S.  E.  360.  The  effect  of  this 
amendment  was  to  add  two  additional  counts 
to  the  charge,  upon  which  the  defendant  was 
being  tried,  both  amendments  conforming  to 
the  evidence  elicited  on  the  trial,  as  appeared 
from  Uie  record,  and  both  amendments  abun- 
dantly supported  and  sustained  by  evidence  of* 
fered  at  the  triaL" 

And  we  further  said  that: 

"In  those  cases'  (referring  to  those  presently 
to  be  cited),  the  affidavit,  or  original  charge,  was 
essentially  changed,  ana  yet  it  was  held  that 
the  superior  court  had  the  power  to  amend  ft." 

As  has  already  been  stated,  two  counts 
were  added  to  the  original  charge.  It  is 
true  they  related  to  the  sale  of  the  liquor, 
but  the  original  accusation  was  that  defend- 


ant 0^  had  engaged  In  the  business,  or  oc- 
cupation, of  selling  liquor;  (2)  that  he  had 
liquor  in  his  possession  for  sale;  and  (3) 
that  he  received  more,  at  one  time  and  In 
one  package,  than  the  law  allowed,  all  of 
them  different  offenses,  and  we  held  that, 
notwithstanding  this  the  amendment  could 
be  made  under  the  statute.  Revisal  of  1905, 
I  1467.  State  v.  Wlnslow,  95  N.  C.  649; 
State  v.  Davis,  111  N.  O.  729,  16  S.  B.  640; 
State  r.  Sharp,  125  N.  a  634,  34  S.  R  264, 
74  Am.  St  Rep.  663 ;  State  v.  Yoder,  132  N. 
C.  1113,  44  S.  E.  689;  State  v.  Sykes,  104 
N.  a  694,  10  S.  E.  191.  As  the  record  now 
stands,  and  accepting  it  as  Importing  verity, 
which  we  are  required  to  do,  In  the  absence 
of  any  suggestion  of  any  error  in  It,  or  a  dim- 
inution of  it,  there  was  no  necessity  for  an 
amendment,  and  the  ruling  of  the  court,  if 
It  could  possibly  be  considered  as  erroneous, 
was  Jiarmless. 

Second.  The  motion  to  nonsuit  was  prop- 
erly overruled,  as  there  was  .evidence  for  the 
jury  upon,  the  question  of  the  defendant's 
guilt;  and  the  motion  In  arrest  of  judgment 
was  likewise  properly  refused,  because  the 
affidavit  and  warrant  charged  an  Indictable 
offense,  and  there  is  nothing  appearing  in 
the  record  for  which  the  judgment  can  be 
arrested.  The  charge  is  made  In  the  pre- 
cise terms  of  the  statute,  and,  for  an  appar- 
ent reason,  we  should  not  give  the  warrants 
and  proceedings  of  magistrates  a  too  dras- 
tic or  technical  construction,  but,  even  If  we 
should  do  so  in  this  case,  the  charge  Is  well 
laid  In  the  papers. 

[4]  Third.  The  evidence  as  to  the  reputa- 
tion of  the  house  was  competent,  and  prop- 
erly admitted,  when  considered  in  connec- 
tion with  the  other  testimony  in  the  case. 
The  statute  itself  makes  such  testimony 
competent  Pell's.  Revisal,  |  3353A.  1 
Wharton's  Or.  Evidence  (10th  Ed.)  |  261, 
states  the  well-settled  rule  to  be  that: 

"On  indictments  for  keeping  houses  of  ill 
fame,  when  such  is  the  statutory  term  desig- 
nating the  offense,  the  ill  fame  or  bad  reputa- 
tion of  the  house  may  be  put  in  evidence.' 

For  that  statement  In  the  text  the  follow- 
ing cases  are  cited  In  the  note:  United 
States  V.  Gray,  2  Cranch,  0.  O.  675,  Fed. 
Oas.  No.  15,251;  United  States  v.  Stevens, 
4  Cranch,  C.  C.  341,  Fed.  Oas.  No.  16,391; 
Gad  well  v.  State,  17  Conn.  467;  People  v. 
Lock  Wing,  61  Cal.  3S0;  People  v.  Buchan- 
an, 1  Idaho,  681.  See  United  States  v.  John- 
son, 12  Rep.  135,  7  Fed.  453.  See,  also. 
State  T.  Blakesley,  88  Conn.  523.  The  anno- 
tation of  this  text  states  that  care  should  be 
taken  to  see  whether  the  statute  makes  the 
reputation,  or  ill  fame,  an  essential  element 
of  the  crime,  or  whether  the  actual  char- 
acter of  the  house  is  the  fact  In  issue.  If 
the  reputation  is  a  constituent  part,  evi- 
dence of  it  is,  of  course,  admissible,  but  if 
the  actual  diaracter  of  the  house  is  the 
question  to  be  determined,  then  reputation 
becomes  admissible  like  any  other  evidenti- 
ary fact,  and  Is  used  as  one  of  the  ezcep- 
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tlona  to  the  hearsay  rule.  1  Wharton's  Or. 
Evidence,  §  261,  note  1.  But  the  statute  is 
sufficient  authority  for  the  admission  of  the 
evidence.  It  was  competent  for  the  Legis- 
lature to  enact  such  a  rule  of  eyldence.  It 
will  be  noted  that  the  reputation  of  the 
cliaracter  of  the  house,  as  being  one  forbid- 
den by  the  law.  Is  not  given  even  the  force 
ot  a  presumptive  or  prima  fade  case,  and 
is  certainly  hot  made  conclusive  proof  of  the 
ultimate  fact  sought  to  be  established.  It  is 
only  a  circumstance  which  the  jury  are  per- 
mitted to  consider  in  passing  upon  the  de- 
fendant's guilt.  Some  of  the  courts  have 
suggested  the  necessity  of  a  natural  connec- 
tion between  the  fact  Inferred  or  presumed 
and  the  fact  upon  which  the  presumption 
or  inference  is  based,  as  a  condition  of  the 
power  of  the  Legislature  to  declare  prima 
facie  rules  of  evidence.  Thus  the  court,  in 
State  V.  Beach,  147  Ind.  74,  43  N.  B.  949,  46 
N.  B.  145,  and  36  L.  B.  A.  179  (cited  In 
State  V.  Thomas  Infra),  declared,  obiter, 
that  a  law  which  provides  that  certain  facts 
are  conclusive  proojC  of  guilt  would  be  un- 
constitutional, "as  also  would  one  which 
makes  an  act  prima  fade  evidence  of  crime' 
which  had  no  relation  to  a  criminal  act  and 
no  tendency  whatever  to  establish  a  crimi- 
nal act."  So,  the  court,  In  People  v.  Gannon, 
139  N.  Y.  32,  34  N.  E.  759,  36  Am.  St  Rep. 
668,  said: 

"The  fact  upon  which  the  presumption  is  to 
rest  must  have  some  fair  relation  to,  or  natural 
connection  with,  the  main  fact  The  inference 
of  the  existence  of  the  main  fact,  because  of  the 
existence  of  the  fact  actually  proved,  must  not 
be  merelv  and  purely  arbitrary,  or  wholly  un- 
reasonable, unnatural,  or  extraordinary." 

t 

This  qualification  of  the  legislative  power 
is  denied  in  2  Wigmore  on  Evidence,  §  1354, 
p.  1672,  upon  the  theory  that  if  the  Legisla- 
ture can  make  a  rule  of  evidence  at  all,  it 
cannot  be  controlled  t>y  a  judicial  standard  of 
rationality  any  more  than  its  economic  falla- 
des  can  be  Invalidated  by  the  judicial  con- 
ception of  economic  truth.  Without,  how- 
ever, conceding  that  the  rationality  of  the 
legislative  rule  of  evidence  is  in  no  case  open 
to  judicial  examination,  it  is  probably  safe 
to  assume  that  the  courts  will  be  reluctant, 
except  in  extraordinary  cas^s,  to  declare  that 
the  legislative  rule  is  so  irrational  as  to  be 
invalid.  Banks  v.  State,  124  Ga.  15,  52  S.  E. 
74;  s.  c.,  and  note  in  2  L.  R.  A.  (N.  S.)  p.  1007, 
especially  the  note  at  pages  1008  and  1009, 
where  the  subject  is  discussed  with  a  citation 
of  some  of  the  authorities  bearing  upon  it. 
See,  also.  State  v.  Thomas,  144  Ala.  77,  40 
South.  271,  2  L.  R.  A.  (N.  S.)  p.  1011,  113  Am. 
St  Rep.  17,  6  Ann.  Gas.  744,  dting  State  v. 
Beach,  147  Ind.  74,  43  N.  E.  W9,  46  N.  B.  145 
(36  L.  R.  A«  179);  State  ▼.  Boyd,  96  S.  m 


161,  at  this  term;  Jones  r»  Brim,  165  TJ.  S. 
180,  17  Sup.  Ot  282|  41  L.  Ed.  677.  "It  is 
within  the  power  of  the  liCgislature  to  pre- 
scribe a  rule  of  general  application  based 
upon  a  state  of  things  which  is  ordinarily 
evidence  of  the  ultimate  fact  sought  to  be 
established."  Hawker  ▼.  State  of  New  York, 
170  U.  S.  189,  197,  18  Sup.  Ct  573,  42  L.  Ed. 
1002.  The  principle  seems  to  be  quite  well 
settled  that  the  Legislature  has  the  power  to 
declare  that  reputation,  in  certain  instances, 
shall  be  evidence  as  to  the  character  of  a 
house  in  which  Illicit  traffic  is  carried  on 
(State  V.  Beach,  147  Ind.  74,  43  N.  B.  W9, 
46  N.  B.  145,  36  L.  R.  A.  179),  and  it  may 
further  dedare  that  certain  facts  shall  be 
prima  fade  or  presumptive  evidence  of  an- 
other fact  State  v.  Barrett,  138  N.  C.  630, 
50  S.  E.  506,  1  L.  R.  A.  (N.  Sv)  626.  If  such 
facts  were  made  conclusive  proof  of  the 
criminal  act,  a  different  question  would  be 
presented,  but  they  are  not  in  this  case,  as 
the  statute  does  not  go  to  that  extent  The 
Barrett  Gase  has  received  the  approval  of 
this  court  many  times  since  it  was  decided. 
State  V.  Wilkerson,  164  N.  a  432,  79  S.  B. 
868,  where  statutes  making'  certain  facts 
evidence,  or  even  prima  fade  evidence,  of  an- 
other fact  involved  in  the  issue  have  been  up- 
held, and- the  distlndlon  between  those  stat- 
utes which  may  be  talld  and  those  which 
may  not  be  valid  is  fully  stated.  State  ▼. 
Divine,  98  N.  O.  778,  4  S.  E.*  477,  presented  a 
different  question,  and  is  easily  distingnish- 
ed  from  the  cases  above  dted« 

[B]  Fourth.  The  objections  to  the  diarge  of 
the  court  cannot  be  sustained.  The  learned 
judge  eliminated  so  much  of  the  complaint 
as  contained  the  separate  charge  of  keeping 
a  bawdyhouse,  and  submitted  all  of  the  r^e- 
vant  evidence  to  the  jury  on  the  sole  Issue 
of  vagrancy.  There  were  circumstances  In 
evidence,  which,  taken  with  the  reputation  of 
the  house,  would  warrant  the  jury  in  find- 
ing that  the  defendant  was  a  vagrant  within 
the  meaning  of  the  statute.  Any  extended 
discussion  of  the  facts  would  be  useless. 
It  may  be  that  his  honor  should  not  have  ex- 
cluded the  charge  of  keeping  a  bawdyhouse, 
as  contended  by  the  state,  but,  if  it  was  error 
to  do  so,  it  is  plain  that  it  was  one  oomnaitted 
in  favor  of  the  defendant,  and  she  will  not 
be  heard  by  the  law  to  complain. 

With  reference  to  the  remaining  allega- 
tions in  the  complaint,  and  the  evidence  to. 
support  them,  the  court  charged  almost  in 
the  very  language  of  the  statute,  and«  at 
least,  substantially  so,  and  the  jury  could 
not  well  have  been  misled  as  to  the  issue  they 
were  trying,  or  as  to  what  was  necessary  to 
constitute  guilt 

No  error. 


N.a) 
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an  N.  C.  21S) 

MILLS  et  al.  v.  BOARD  OF  COM'RS  OF 
IREDELL  COUNTY  et  al.    (No.  473.) 

(Supreme  Court  of  North  Carolina.    March  20, 

1918.) 

Statutes  ^s»97(1)--Looal  and  Speoial  Acts 
—Bonds  fo&  Bbidges. 
Pub.  lioc.  Laws  1917,  c.  575,  authorizing 
commissioners  of  a  certain  county  to  issue  bonds 
to  a  certain  amount  for  building  bridges  jointly 
with  another  comity  over  a  certain  stream  is 
not  within  Const  art.  2,  §  29  (see  Pub.  Laws 
1915,  c.  99),  prohibiting  local,  private,  or  spe- 
cial acts  relating  to  brioges. 

Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty; Long,  Judge. 

Controversy  submitted  without  action  by 
N.  B.  Mills  and  others  as  plaintiffs,  And  the 
Board  of  CSommlssioners  of  Iredell  County 
and  others  as  defendants.  From  an  adverse 
judgment,  plaintiffs  appeal.    Affirmed. 

On  full  presentation  of  facts,  the  contro- 
Tersy  submitted  was  whether  plaintiffs,  citi- 
zen residents  and  taxpayers  of  said  county, 
were  entitled  to  an  injunction  against  de- 
fendant board,  restraining  them  from  the 
proposed  issuance  and  sale  of  bonds  of  the 
county  to  the  amount  of  $40,000,  pursuant  to 
chapter  575,  Public  Local  Laws  of  General 
Assembly  of  1917,  ratified  the  5th  day  of 
March,  1917,  for  the  purpose  of  rebuilding 
bridges  over  the  Catawba  river  between  Ire- 
dell and  Catawba  counties  in  conjunction 
with,  the  authorities  of  the  latter  county; 
the  determinative  question  being  whether 
said  act  was  In  violation  of  the  recent  con- 
stitutional amendments  prohibiting  certain 
local  and  special  and  private  legislation  on 
the  subject,  contained  chiefly  In  Const,  art. 
2,  I  29  (see  Pub.  Laws  1915,  c.  99).  It  was 
also  made  to  appear  as  one  of  the  relevant 
facts  that  the  taxation  of  Iredell  county  al- 
ready authorized  and  levied  by  said  county 
was  to  the  limit  allowed  by  the  Constitution 
and  laws,  unless  the  act  In  question  should  be 
upheld.  There  was  Judgment  in  denial  of 
plaintiffs'  right  to  relief,  and  plaintiffs,  hav- 
ing duly  excepted,  appealed. 

W.  p.  Turner,  of  StatesvUle,  for  appellants. 
Caldwell  &  Caldwell,  of  StatesvUle,  for  ap- 
pellees. 

HOKE,  J.  In  several  cases  coming  before 
OS  at  the  last  term  (Reade  v.  Durham,  173 
N.  C.  668,  92  S.  E.  712,  and  others),  it  was 
held.  Associate  Justice  Walker  delivering  the 
opinion,  that  the  recent  constitutional  amend- 
ments were  valid  as  parts  of  our  organic 
law,  and  that  the  same  became  effective  on 
January  10,  1917,  as  provided  by  the  statute 
submitting  such  amendments  for  ratification 
to  the  people,  this  on  the  ground  chiefly  that 
as  the  act  providing  for  the  election  fixed 
upon  January  10th  as  the  day,  the  people,  In 
ratifying  the  amendments  pursuant  to  the  J 


act,  thereby  determined  the  date  In  accord 
with  Is  provisions.  The  act  In  question  here 
(chapter  575,  Public  Local  Laws  1917)  au- 
thorizes and  empowers  the  commissioners  of 
Iredell  county  to  Issue  bonds  In  the  sum  of 
$40,000  '*for  the  purpose  of  building  bridges 
across  the  Catawba  river,  Jointly  with  the 
county  of  Catawba,"  payable  seriatim  to  the 
amount  of  $4,000  per  year  till  the  full  obliga- 
tion is  discharged,  and  the  levy  of  a  specified 
tax  for  the  purppse  of  five  cents  on  the  |100 
worth  of  property  and  15  cents  on  the  poll. 
Ratified  on  the  5th  day  of  March,  1917,  It 
comes  within  the  purview  and  ccmtrol  of 
the  Constitution  as  now  amended,  and  the 
question  presented  Is  whether  the  statute  is 
a  constitutional  enactment,  and  chiefly  In 
view  of  article  2,  t  29,  by  which  the  Leg- 
islature Is  prohibited  from  passing  any  "lo- 
cal, private  or  special  act  or  resolution"  re- 
lating to  various  enumerated  subjects,  among 
others,  "authorizing  the  laying  out,  opening, 
altering,  maintaining  or  discontinuing  high- 
ways, streets  or  alleys;  relating  to  ferries 
and  bridges;  relating  to  non-navigable 
streams;  relating  to  cemeteries;  relating  to^ 
pay  of  Jurors,"  etc. 

Shortly  after  these  amendments  were  rat- 
ified, a  case  was  presented  involving  the 
question  whether,  in  view  of  these  provisions, 
"An  act  to  authorize  the  commissioners  of 
McDowell  county  to  Issue  bonds  for  road  pur- 
poses in  North  Cove  township  in  said  coun- 
ty" (Pub.  Loc  Laws  1917,  c.  456)  was  a  valid 
law.  Brown  ▼.  Commissioners,  173  N.  C. 
598,  92  S.  E.  502.  The  statute  was  upheld, 
and  It  was  decided,  Associate  Justice  Brown 
delivering  the  opinion,  that  there  was  noth- 
ing In  these  amendments  whidi'  prohibited 
the  Legislature  from  authorizing  county  com- 
missioners or  other  governmental  boards  to 
raise  money  by  the  issue  of  bonds  or  by  cur- 
rent taxation  to  enable  them  to  carry  out 
the  necessary  measures  for  the  orderly  and 
proper  government  of  their  counties,  or  even 
more  restricted  territory.  As  well  said  In 
the  opinion,  these  and  similar  provisions  are 
construed  not  to  weaken  or  destroy  the  pow- 
er of  the  Creneral  Assembly  In  Its  necessary 
control  over  the  subordinate  divisions  of  the 
state  gOYemment,  but  to  prevent  cumbering 
the  statute  books"  (and  it  may  be  added,  tak- 
ing the  time  of  the  General  Assembly)  "with 
a  mass  of  purely  private  or  local  legislation." 
It  Is  said  In  some  of  the^  decisions  on  the 
subject  that  the  significance  of  the  term 
"local,"  In  constitutional  provisions  of  this 
character,  is  comparatively  of  recent  use  and 
importance,  and  has  received  no  fixed  or 
generally  recognized  meaning.  Like  othe/* 
legislation  or  written  Instruments  sufl^dentlj 
ambiguous  to  permit  of  construction,  it  must 
be  defined  by  reference  to  the  context,  the 
purpose  appearing  In  the  terms  of  the  law 
and  the  attendant  circumstances  relevant  to 
its  true  interpretation.     In  Lewis'   Suther- 
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land,     Statutory    Construction    (2d    Ed.)    8 
199,  p.  358,  It  is  said: 

"That  special  laws  are  those  made  for  indi- 
vidual cases.  ♦  ♦  ♦  Local  laws  are  special 
as  to  place." 

And  further,  at  section  200: 

"It  seems  impossible  to  fix  any  definite  rule  by 
which  to  solve  the  question  whether  a  law  is 
local  or  general,  and  it  has  been  found  expedi- 
ent to  leave  the  matter,  to  a  considerable  ex- 
tent, open  to  be  determined  upon  the  special  cir- 
cumstances of  each  case." 

It  is  well  understood  that  our  General  As- 
sembly, at  session  after  session,  was  called 
on  by  direct  legislation  to  authorize  a  partic- 
ular highway  or  street,  or  to  establish  a 
bridge  or  ferry  at  some  specified  place. 

Such  questions,  being  not  Infrequently  at 
the  Instance  of  rival  parties  or  opposing  in- 
terests, were  urged  and  debated  with  great 
earnestness  by  their  respective  advocates,  and 
renewed  and  protracted  to  such  an  extent 
that  they  were  of  serious  detriment  to  the 
public  interests,  and,  at  times,  prevented  full 
and  proper  consideration  of  vital  public  meas- 
ures. The  Legislature,  in  these  cases,  was  in 
.  fact  called  on  to  usurp,  or  rather  to  exercise, 
functions  which  were  more  usually  and  prop- 
erly performed  by  the  local  authorities,  and 
It  was  in  reference  to  local  and  special  and 
private  measures  of  this  character  that  these 
amendments  were  adopted,  and,  as  stated  in 
Brown's  Case,  supra,  it  was  never  intended 
^o  prohibit  legislation  authorizing  the  raising 
of  proper  funds  by  the  sale  of  bonds  or  by 
taxation  for  measures  required  for  the  pub- 
lic good,  though  such  funds  should  be  for 
Improvements  in  some  fixed  place  or  in  re- 
stricted territory  determined  upon  by  local 
authorities  in  pursuance  of  general  laws  on 
the  subject.  It  Is  now  very  well  known  that 
the  limit  of  taxation  allowable  by  the  Con- 
stitution for  ordinary  state  and  county  pur- 
poses has  been  very  generally  reached  by  the 
different  counties  in  the  state,  and  for  any 
additional  demands  or  unexi)ected  emergency 
authority  to  exceed  these  limits  can  only  be 
conferred  by  legislative  enactment.  Commis- 
sioners of  Johnston  County  v.  Lacy,  174  N. 
C.  — ,  93  S.  E.  482 ;  Bennett  v.  Commission- 
ers of  Rockingham  Co.,  173  N.  C.  625,  92  S. 
E.  603;  Moose  v.  Commissioners,  172  N.  C. 
419,  90  S.  E.  441,  Ann.  Cas.  1917E,  1183; 
Railroad  v.  Commissioners,  148  N.  C.  220,  61 
S.  E.  690.  An  interpretation  of  these  recent 
amendments  which  would  destroy  or  Impair 
the  legislative  power  to  the  extent  suggested 
would  be  of  such  serious  and  threatening 
consequence  that  it  should  not  be  sanctioned 
except  by  provisions  so  plain  of  meaning 
that  no  room  for  a  different  construction  is 
allowable.  We  are  clearly  of  opinion  that 
this  well-considered  case  of  Brown  v.  Com- 
missioners is  fully  supported  by  the  author- 
ities cited,  and  is  decisive  of  the  questions 
presented  on  this  record. 

It  is  suggested  that  the  legislation  in  ques-  i 


tlon  is  in  some  way  In  contravention  of  ar- 
ticle 8,  §1  1,  4,  of  the  Constitution,  the  lat- 
ter section  being  also  one  of  the  recent 
amendments  referred  to,  but  we  do  not  see 
how  either  of  these  sections  is  In  any  way 
involved  in  the  present  appeal.  While  it  is 
not  desirable  nor,  ordinarily,  permissible  to 
decide  questions  of  this  nature  otherwise 
than  on  an  issue  directly  presented  (Commis- 
sioners of  Johnston  County  v.  Lacy,  174  N.  C. 
141,  93  S.  E.  482),  it  may  not  be  Improper  to 
suggest  that  this  article  8  Is  entitled  "Corpo- 
rations other  than  Municipal,"  and  section  1 
would  seem  clearly  to  have  reference  to  pri- 
vate or  business  corporations,  and  does  not  re- 
fer to  public  or  quasi  public  corporations  act- 
ing as  governmental  agencies,  and  while  sec- 
tion 4  does  impose  on  the  Legislature  the  tlu- 
ty  of  providing  for  the  organization  of  cities, 
towns,  and  incorporated  villages,  it  Is  evi- 
dently misplaced  and  belongs  rather  under 
the  preceding  article  7,  entitled  "Municipal 
Corporations."  It  no  doubt  received  its 
present  placing  by  a  slip  of  the  paster  when 
the  instrument  was  originally  printed,  and 
has  been  left  there  because  no  occasion  has 
been  presented  for  its  removal;  but  whether 
belonging  properly  to  one  place  or  the  other, 
it  can  have  no  effect  on  the  facts  of  this  rec- 
ord, as  it  is,  in  terms,  restricted  to  cities, 
towns,  and  incorporated  villages,  and  the  ex- 
istence and  power  of  counties  in  the  prem- 
ises is  in  no  way  affected. 

There  is  no  error,  and  the  Judgment  for  de- 
fendants is  afilrmed. 

Alarmed. 

ALLEN,  J.,  dissenting. 


a76  N.   G.  268) 

HAWES    et    al.    v.    COMMISSIONERS    OP 
PENDER  COUNTY.     (No.  28a) 

(Supreme  Court  of  North  Carolina.    March  27, 

1918.) 

Animals  <@=>50(1)  —  Stock  Laws  — Fences- 
Assessments. 
Revisal  1906,  §  1675,  as  amended  by  Pub. 
Loc.  Laws  1917,  c.  99,  providing  that  upon  the 
conditions  therein  prescribed  under  whicn  ter- 
ritory may  be  allowed  to  withdraw  from  a  stock 
law  district,  the  expense  incurred  in  changing 
the  fence  in  such  territory  shall  be  provi<Ied 
for  by  a  tax  upon  the  property  holders  within 
said  district,  and  section  1685,  authorizing  the 
board  of  commissioners  to  levy  and  collect  a 
special  assessment  upon  all  real  property  tax- 
able by  the  state  and  county  within  the  county, 
township,  or  district  which  may  adopt  the  stock 
law,  gave  the  commissioners  no  authority  to 
pass  a  resolution  levying,  an  assessment  up^^n 
all  the  real  estate  within  anti-stock  law  terri- 
tory of  the  county  for  the  purpose  of  con- 
structing a  fence  around  the  outer  borders  of 
such  territory  to  keep  stock  therein  from  tres- 
passing on  adjoining  territory  in  which  the 
stoek  law  prevailed. 

Appeal  from  Superior  Court,  Pender  Coiin- 
ty;  Devin,  Judge. 

Action  by  John  R.  Hawes  and  others 
against  the  Commissioners  of  Pender  County. 
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Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

J.   EL  Burnett,  of  Burgaw,  and  John  D. 
Bellamy  &  Son,  of  Wilmington,  for  appellant. 
C.  D.  Weeks,  of  Wilmington,  and  a  E.  Mo 
■  Cullen,  of  Burgaw,  for  appellees. 

CLARK,  O.  J.  This  is  an  action  by  sun- 
dry citizens  and  taxpayers  of  Pender  county 
and  owners  of  real  estate  therein,  alleging 
that  the  board  of  commissioners  of  Pender 
county  had  levied  an  assessment  upon  all 
real  estate  within  the  boundaries  of  the  coun- 
ty, excepting  a  part  of  Rocky  Point  township, 
for  the  purpose  of  raising  funds  to  construct 
a  fence  around  the  outer  boundaries  of  said 
district,  and  would  order  the  sheriff  to  collect 
the  said  assessment  out  of  the  real  estate  of 
said  county. 

The  court  finds  as  a  fact  that  the  defend- 
ants have  been  restrained,  in  another  action 
pending  in  the  superior  court  of  Pender,  from 
levying  a  tax  upon  all  the  property,  real  and 
personal,  located  in  the  said  district,  under 
authority  of  Revisal,  §  1675,  as  amended  by 
chapter  99,  Public  Local   Laws   1917.     The 
validity  of  such  **tax*'  is  not  before  us  in  this 
proceeding.     The  court  properly  held  as  a 
conclusion  of  law  that  "the  board  of  county 
commissioners   of    Pender    county    have    no 
lawful  authority  to  levy  such  assessment  up- 
on the  real  estate  of  said  district."    There  are 
only  two  statutes  under  which  the  commis- 
sioners of  Pender  can  claim  authority  to  levy 
this  assessment ;  i.  e.,  Revisal,  §§  1675  and  1685. 
ReAisal,  §  1675,  provides  that  upon  the  condi- 
tions therein  prescribed  under  which  territory 
may  be  allowed  to  ''withdraw  from  a  stock 
law  district,**  the  expense  incurred  in  chang- 
ing the  fence  in  such  territory  shall  be  pro- 
vided for  by  "a  tax  upon  the  property  holders 
within  said  district."    That  section  certainly 
does  not  authorize  the  levy  of  an  assessment 
which  must  be  laid  solely  upon  the  real  estate 
of  the  district  benefited.    The  order  herein  en- 
joined does  not  levy  a  "tax"  upon  all  "prop- 
erty holders."    Revisal,  §  1685,  does  authorize 
the  county  commissioners  to  levy  an  assess- 
ment, but  only  for  the  purpose  therein  stated 
•*of  building  stock  law  fences,"  for  which  pur- 
pose "the  board  of  commissioners  of  the  coun- 
ty may  levy  and  collect  a  special  assessment 
upon  all  real  property,  taxable  by  the  state 
aud  county,  within  the  county,  township,  or 
district,  which  may  adopt  the  stock  law." 
This  is  an  assessment,  but  it  is  not  for  such 
purpose,  and  is  therefore  unauthorized.    This 
has  been  expressly  held.     Harper  v.  Com*rs, 
133  N.  C.  114,  45  S,  E.  526.    The  restraining 
order  was   properly   continued  to  the  final 
hearing,  at  which  time,  npon  the  admissions 
in    the   defendants'   answer,    the   injunction 
should  be  made  perpetuaL 

Upon  the  merits  of  the  stock  law  and  anti- 
stock  law  controversy  in  the  county  of  Pender  | 


the  court  has  no  authority  nor  desire  to  pass. 
The  sole  question  presented  to  us  is  whether 
there  Is  any  authority  conferred  by  law  upon 
the  commissioners  of  said  county  to  pass  the 
resolution  levying  an  assessment  upon  real 
estate  to  build  this  fence  for  the  purpose  set 
out  in  the  resolution  of  keeping  the  stock  in 
an  anti-stock  law  territory  from  trespassing 
upon  people  in  the  adjoining  counties  of  Du- 
plin, Sampson,  and  New  Hanover,  and  Rocky 
Point  in  Pender,  in  which  the  stock  law  pre- 
vails, and  it  is  very  clear  that  such  authority 
is  not  conferred  by  any  statute ;  and  the  judg- 
ment of  his  honor  is  affirmed. 


(175  N.  C.  704) 
BRADY  V.  WACCAMAW  LUMBER  CO. 

(No.  293.) 

(Supreme  Court  of  North  Carolina.    March  27, 

1918.) 

1.  Neoligbncb  ^=>136(17)  —  Pikes— Pboxi- 
MATE  Cause— Question  fob  Jubt. 

In  an  action  for  damages  from  fire  alleged 
to  have  been  negligently  set  out  by  sparks  from 
defendant  lumber  company's  engines,  keld^  view- 
ing the  evidence,  most  favorably  for  defendant, 
that  it  was  a  question  for  the  jury  whether  the 
wind  blowing  at  the  time  was  unusual,  so  that 
it  was  an  independent  providential  cause  for 
which  defendant  was  not  liable. 

2.  Negligence  ^=»21  —  Fibes  —  "Pboximate 
Cause." 

There  being  evidence  that  the  fire  was  caus- 
ed in  part  at  least  by  defendant  lumber  com- 
pany's engines,  so  that  its  negligence  concurred 
and  co-operated  with  a  very  high  wind  in  pro- 
ducing the  injnry,  defendant  was  liable;  it  not 
being  necessary  to  constitute  "proximate  cause" 
that  defendant's  negligence  should  be  next  in 
the  order  of  time  and  place  to  the  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

3.  Negligence  ^=5>134(1)— Fibes-iSufficien- 
CY  OP  Evidence. 

In  an  action  for  damages  from  fire  alleged 
to  have  been  negligently  set  out  from  defendant 
lumber  company's  engines,  evidence  held  to  sup- 
port verdict  for  plaintiff. 

Appeal  from  Superior  Court,  Brunswick 
County;    Devin,  Judge. 

Action  by  J.  W.  Brady  against  the  Wacca- 
maw  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    No  error. 

Plaintiff  sued  for  damages  from  burning 
timber  on  his  land,  which  he  alleged  was 
caused  by  defendant's  negligence.  The  fire 
was  set  out  from  one  of  the  defendant's  en- 
gines, which  it  is  alleged  was  defectively 
constructed,  so  that  it  emitted  sparks  from 
its  smokestack;  It  not  having  a  proper 
spark  arrester.  The  Jury  returned  the  fol- 
lowing verdict: 

"(1)  Is  the  plaintiff  the  owner  of  the  lands 
described  in  toe  complaint  as  the  home  tract, 
and  of  that  portion  of  the  Gum  Branch  tract  al- 
leged to  have  been  burned  over?    Answer:   Yes. 

**(2)  Did  the  defendant  negligently  and  care- 
lessly cause  the  fire  as  alleged  in  the  complaint 
to  bum  over  lands  owned  by  the  plaintiff  and 
cause  damage  as  alleged?    Answer:   Yes. 


^=9For  other  cases  see  same  topic  and  KEY -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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"(8)  What  damage,  if  an^,  is  plaintiff  entitled 
to  recover  from  the  defendant?  Answer: 
$500." 

The  defendant,  at  the  close  of  the  evidence, 
moved  to  nonsuit  the  plaintiff.  Motion  re- 
fused. Judgment  on  the  verdict,  and  appeal 
by  defendant. 

Robert  Ruark,  of  Wilmington,  for  appel- 
lant. 0.  Ed.  Taylor,  of  Southport,  for  ap- 
pellee. 

PER  CURIAM.  The  case  states,  and  there 
was  proof:  (1)  That  plaintiff  is  the  owner 
of  the  land  on  which  the  timber  was  standing 
and  growing.  (2)  That  the  defendant  negli- 
gently started  the  fire.  (3)  That  amount  of 
damages  is  $500.  There  was  testimony  to 
the  effect  that  the  defendant's  engine  was 
defective,  and  its  right  of  way  was  foul. 
The  fire  caught  on  the  right  of  way,  and  was 
communicated  over  the  intervening  land  to 
plaintiff's  timber  on  an  adjoining  tract.  The 
defendant  contends  that  there  was  an  extra- 
ordinary wind  blowing  at  the  time,  and  this 
caused  the  fire  to  spread  and  destroy  the 
plaintiff's  trees,  and  that  this  was  a  special 
intervening  cause  of  the  injury  beyond  its 
control;  it  being  an  act  of  God,  for  which 
defendant  was  not  responsible. 

[1,2]  While  there  is  evidence  that  there 
was  a  very  high  and  strong  wind,  which  was 
not  usual  at  that  season  of  the  year,  that 
is,  in  the  month  of  June,  but  quite  usual  at 
the  equinoctial  period,  there  is  also  evidence 
that  "the  wind  was  blowing  a  pretty  good 
gale,  but  witnesses  would  not  say  that  it  was 
unusual."  So  the  evidence  was  not  all  one 
way,  and  in  the  best  view  of  the  evidence 
for  the  defendant  It  was  a  question  for  the 
jury  as  to  the  force  of  the  wind,  and  as  to 
whether  it  was  usual  or  unusual,  and  also 
as  to  whether  it  was  an  independent  or  prov- 
idential cause,  for  which  defendant  was  not 
responsible ;  that  is,  if  such  a  question  could 
arise  in  the  admitted  state  of  the  proof. 
There  was  evidence  that  the  fire  was  caused, 
in  part  at  least,  by  defendant's  negligence, 
and  when  such  negligence  concurs  and  co- 
operates with  some  other  cause  in  producing 
the  injury,  so  that  the  latter  is  not  a  sole 
and  independent  cause  sufficient  of  itself  to 
have  caused  the  injury,  the  defendant  is 
liable.  We  held  so  in  Ferebee  v.  Railroad 
Co.,  163  N.  C.  351,  354,  79  S.  E.  685,  686  (52 
L.  R.  A.  [N.  S.]  1114),  where  we  said,  quoting 
from  Shearman  &  Redfield  on  Negligence 
(6th  Ed.)  §  16: 

"When  an  act  of  God  or  an  accident  combines 
or  concurs  with  the  negligence  of  the  defendant 
to  produce  the  injury,  or  when  any  other  effi- 
cient cause  so  combines  or  concurs,  the  defend- 
ant is  liable  if  the  injury  would  not  have  re- 
sulted but  for  his  own  negligent  act  or  omis- 
sion." 

And  again  It  was  there  said: 

.  "It  was  urged  for  defendant  that  the  evidence 
tending  to  show  the  prevalence  of  an  unusual 
windstorm  on  the  night  in  question  has  not  been 


allowed  its  proper  weight,  but,  on  the  facts  in 
evidence,  the  position  cannot  avail  the  defend- 
ant. The  negligent  placing  of  the  boxes  having 
been  accepted  as  the  proximate  cause  of  the  in- 
jury, or  one  of  them,  the  defendant  is  not  re- 
lieved, though  an  unexpected  or  unusual  storm 
should  have  contributed  also  to  the  result." 

And  we  say  here:  The  two  questions  in 
the  case  are:  (1)  Whether  there  was  a  fail- 
ure on  defendant's  part  to  use  ordinary  care 
in  performing  some  legal  duty  which  it  owed 
to  the  plaintiff,  under  the  circumstances.  (2) 
Whether  the  failure  so  to  do  was  the  prox- 
imate cause  of  -the  Injury — a  cause  that  pro- 
duced the  result  in  continuous  sequence  and 
without  which  it  would  not  have  occurred, 
and  one  from  which  any  man  of  ordinary 
prudence  could  have  foreseen  that  such  a 
result  was  probable  under  all  the  facts  aa 
they  existed.  Ramsbottom  v.  Railroad.  138 
N.  C.  39.  50  S.  E.  448 ;  Brewster  v.  Eliza- 
beth City.  137  N.  C.  392,  49  S.  E.  885 ;  Ral- 
ford  V.  Railroad  Co.,  130  N.  C.  597,  41  S. 
E.  806 ;  Hardy  v.  Hlnes  Lumber  Co.,  100  N. 
C.  113,  75  S.  B.  855,  42  L.  R.  A.  (N.  S.)  759. 

It  is  not  required,  in  order  to  constitute 
proximate  cause,  that  the  negligent  act 
should  be  next  in  the  order  of  time  and  place 
to  the  Injury.  It  may  be  the  first  cause  tf  it 
operates  in  unbroken  and  continuous  se- 
quence until  the  Injury  occurs.  Shearman  & 
Redfield  on  Negligence,  |  26,  says: 

"The  proximate  cause  of  an  event  must  be 
understood  to  be  that  which  in  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  and  in- 
dependent cause,  produces  that  event  and  with- 
out which  such  event  would  not  have  occurred. 
Proximity  in  point  of  time  and  space,  however* 
is  no  part  of  the  definition.*' 

This  doctrine  of  causation  with  reference 

to  setting  out  and  spreading  fires  by  sparks 

from   an   engine   was    considered    fully   in 

Hardy  v.  Hlnes  Lumber  Co.,  supra,  to  which 

we  refer;  it  being  so  much  like  this  case  as 

to  control  it.    We  said  in  that  case: 

"The  primary  cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an  article  at 
the  end  of  a  chain  may  be  moved  bv  a  force 
applied  to  the  other  end,  that  force  being  the 
proximate  cause  of  the  movement,  or  as  in  the 
oft-dted  case  of  the  squib  thrown  in  the  market 
place.  Scott  v.  Shepherd  (squib  case)  2  W.  BL 
802.  *The  question  always  is,  Was  there  an 
unbroken  connection  between  the  wrongful  act 
and  the  injury^  a  continuous  operation?  I>id 
the  facts  constitute  a  continuons  succession  of 
events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the  in- 
jury? It  is  admitted  that  the  rule  is  difficult 
of  application.  But  it  is  generally  held  that, 
in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injunr  was  the  natural  and  proba- 
ble consequence  of  the  negligence  or  wrongful 
not,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances.'  Rail- 
road v.  Kellogg,  94  U.  S.  469  [24  Ia  Ed.  256]." 

[3]  There  was  sufficient  evidence  to  sustain 
the  verdict,  and  the  nonsuit  was  properly 
disallowed. 

No  error. 
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FORD  V.  MOORB  et  aL    (No.  255.) 

(Supreme  Court  of  North  Carolina.    March  27, 

1918.) 

1.  Fbauds,  Statute  of  ^=»15^— Promise  to 
Answer  fob  Debt  of  Another— Evidence. 

Evidence  that  oral  promise  of  defendant  was 
made  before  debt  was  created,  that  credit  was 
extended  solely  to  him,  and  that  if  any  credit 
was  extended  to  another  it  was  in  the  capacity 
of  joint  principal,  held  sufficient  to  require  sub- 
mission of  case  to  jury. 

2.  Frauds,  Statute  of  ^=»26(7>  —  Debt  of 
Another  —  Promise  before  Debt  is  Con- 
tracted. 

As  the  obligation  of  the  promisor  is  binding: 
if  made  at  the  time  or  before  the  debt  is  con- 
tracted when  the  credit  is  extended  to  him  or 
to  both  him  and  his  codebtor,  it  is  immaterial 
that  the  accounts  on  the  books  were  charged 
against  both,  if  the  credit  was  extended  to  the 
promisor. 

Appeal  from  Superior  Court,  Franklin 
Goanty;   Lynn,  Judge. 

Action  by  B.  S.  Ford  against  De  Witt 
Moore.  Motion  to  nonsuit  sustained,  and 
plaintiff  appeals*    Reversed. 

W.  H.  Tarborongh*  Jr.,  and  Ben  T.  Holden, 
both  of  Louisburg,  for  appellant  W.  H. 
Buffln,  Thos.  W.  Ruffln,  and  W.  M.  Person,  all 
of  Louisburg,  for  appellee. 

BROWN,  J.  [1]  This  action  ia  brought  to 
recover  $502.99  for  money,  supplies,  and  a 
horse  alleged  to  have  been  furnished  to  de- 
fendant and  his  son  John  D.  Moore.  At  close 
of  the  evidence,  the  court,  being  of  opinion 
that  there  is  no  evidence  that  the  credit  was 
extended  to  defendant,  or  that  he  was  the 
original  promisor,  and  the  contract  not  being 
In  writing,  sustained  a  motion  to  nonsuit 

There  is  evidence  that  in  the  beginning  of 
the  year  1914  this  defendant  went  to  plain- 
tiff, a  merchant  engaged  in  the  mercantile 
and  live  stock  business,  and  made  a  contract 
with  plaintiff  for  advances  for  himself  and 
hXa  son  John  Moore;  that  defendant  ob- 
tained $34  In  cash  at  once  to  pay  his  son*s 
account  at  McKennis;  that  he  purchased  a 
horse  for  him;  and  that  plaintiff  advanced 
during  the  year  to  the  son  feed,  supplies,  and 
some  money  with  which  to  make  a  crop. 
There  Is  evidence  that  at  the  time  of  the  ar- 
rangement defendant  told  plaintiff  that  he 
did  not  wish  his  son  to  know  that  he  was 
helping  him.  For  the  protection  of  defendant 
the  plaintiff  caused  the  son  to  execute  a  crop 
lien  and  chattel  mortgage.  The  advances 
were  charged  on  the  books  to  the  defendant 
De  Witt  Moore  and  John  D.  Moora  We  are 
of  opinion  that  the  court  erred  in  sustaining 
the  motion  to  nonsuit.  There  is  abundant 
evidence  to  go  to  the  jury  that  the  promise 
of  defendant  was  made  before  the  debt  was 
created,  that  the  credit  was  extended  solely 
to  him,  and  that  if  any  credit  was  extended 
to  the  son,  it  was  in  the  capacity  of  a  joint 
principal  with  his  father.   Morrison  v.  Baker, 


81  N.  C.  81;  Sheppard  v.  Newton,  139  N.  C. 
536,  52  S.  E.  143. 

[2]  It  is  immaterial  that  the  account  was 
charged  on  the  books  against  both  father  and 
son,  if  the  credit  was  extended  to  the  former. 
The  obligation  of  the  promisor  is  binding  if 
made  at  the  time  or  before  the  debt  is  con- 
tracted when  the  credit  is  extended  to  him 
or  to  both  him  and  his  codebtor.  Peele  v. 
Powell,  156  N.  C.  553,  73  S.  E.  234 ;  Worthlng- 
ton  &  Frlzelle  v.  Jolly,  93  S.  E.  776. 

Reversed. 


(175  N.  O.  270) 

In  re  LYON  SWAMP  DRAINAGE  DIST. 

(No.  304.) 

(Supreme  Court  of  North  Carolina.    March  27, 

i9ia) 

Dbains  ^=>50— Drainage  Distbictb— Exten- 
sion OF  Ditches. 
Residents  within  a  drainage  district  are  en- 
titled to  have  the  ditches  thereof  extended  so 
as  to  drain  additional  land,  where  the  original 
ditch  is  adequate  to  drain  off  additional  water, 
they  constructing  the  additional  ditch  at  their 
own  expense  and  such  additional  flow  being 
beneficial  to  the  original  ditch;  the  intent  of 
the  statute  being  that  changes  may  be  made  by 
order  ot  court,  provided  such  changes  do  not 
radically  alter  the  original  plan  to  the  detriment 
of  the  bondholders  or  other  proprietors  within 
the  district 

Appeal  from  Superior  Court,  Pender  Obun- 
ty;  Devin,  Judge. 

Petition  by  members  of  the  Lyon  Swamp 
Drainage  District  to  extend  the  length  and 
depth  of  a  drainage  canal.  From  a  judgment 
affirming  the  allowance  of  the  petition  by  the 
clerk,  the  commissioners  appeal.     Affirmed. 

This  is  a  petition  by  certain  members 
of  the  Lyon  Swamp  Drainage  District.  They 
do  not  attack  the  formation  of  the  original 
district,  nor  the  bond  Issues  on  account  there- 
of, nor  are  they  seeking  to  enjoin  the  collec- 
tion of  taxes,  or  in  any  way  to  change  the 
boundaries  of  the  district,  or  the  decrees 
already  made.  The  petitioners  have  paid  all 
their  assessments  for  the  expenses  in  forming 
the  district  and  its  maintenance  and  the 
taxes  levied  for  the  payment  of  the  bonds. 
This  Is  a  supplementary  petition,  after  due 
notice  given  to  the  drainage  commissioners, 
filed  before  the  clerk,  who  held  that  the 
landowners  within  said  district  above  the 
y oilers  line  should  be  permitted  without 
cost  to  the  landowners  below  that  line  to 
extend  through  their  lands  a  canal  sufficient 
in  size  and  depth  to  drain  and  carry  off  the 
waters  from  said  lands,  and  to  discharge  the 
same  Into  the  main  canal  already  constructed. 

The  clerk  before  whom  the  petition  was  fil- 
ed finds  as  facts  that  the  main  canal  extend- 
ing up  Lyon's  swamp  to  the  Vollers  line  Is 
amply  sufficient  to  accommodate  and  carry 
olT  the  water  from  the  lands  in  said  district 
above  that  line,  and  it  would  be  beneficial 
to  said  canal  to  have  this  additional  water 
turned  through  It,  which  will  tend  to  keep 
it  open  and  clear  of  trash  and  vegetable  mat- 
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ter;  that  said  lands  above  the  Vollers  line, 
owned  by  the  petitioners,  are  a  part  of  said 
drainage  district,  ind  have  been  paying  as- 
sessments regularly,  though  their  lands  have 
received  no  actual  benefit  from  the  drainage, 
and  that  the  Worth  and  Vollers  farms  in  said 
district  below  the  Vollers  line  are  not  now 
sufficiently  drained,  but  if  the  said  canal 
should  be  extended  as  desired  by  the  peti- 
tioners of  sufficient  size  and  depth  to  drain 
the  lands  above  the  Vollers  line,  it  would 
benefit  the  Worth  and  Vollers  farms  below 
that  line  by  giving  them  sufficient  drainage, 
and  that  the  canal  below  Is  amply  sufficient 
to  take  care  of  the  water  coming  down  from 
above  if  the  canal  is  extended.  The  clerk 
held  that  the  landowners  above  the  Vollers 
line  should  be  allowed  to  drain  the  waters 
from  their  lands  into  the  said  main  canal 
without  being  required  to  pay  anything  for 
the  privilege,  but  that  the  extension  of  the 
canal  through  the  lands  of  the  petitioners 
should  be  provided  at  their  own  expense 
without  any  cost  to  the  landowners  below 
said  line.  The  clerk  directed  that  the  line 
of  the  extension  of  the  canal  from  its  pres- 
ent head  through  the  lands  of  the  petitioners 
should  be  selected,  marked,  and  designated 
by  the  board  of  viewers,  whom  he  named, 
and  who  should  lay  out  the  route  and  report 
their  action  for  approval  by  the  court,  to- 
gether with  the  cost  of  digging  and  construct- 
ing such  canal. 

From  this  order  the  drainage  commission- 
ers appealed  to  Devin,  J.,  who  found  sub- 
stantially the  same  facts,  and,  further,  that 
the  extension  of  the  canal  now  prayed  for 
was  part  of  the  original  plan  of  the  district, 
and  that  by  stopping  the  canal  at  the  Vol- 
lers line  the  bottom  of  the  canal  had  silted 
up  a  foot  above  the  depth  called  for  In  the 
original  plan  for  a  distance  of  2,000  yards, 
with  the  rcsr.H  t!ifit  it  had  retarded  the  flow 
of  water  down  the  said  canal,  and  that  by 
extending  the  canal  through  the  property  of 
the  i)etitioners  to  conform  to  the  original 
plan  it  would  have  the  effect  to  deepen  the 
present  canal  for  the  distance  of  2,000  yards; 
and  that  the  natural  drainage  of  the  water 
from  the  land  of  the  petitioners  is  through 
said  main  canal,  the  extension  of  which  will 
benefit  said  land,  which  is  very  fertile,  and 
will  produce  abundant  crops,  if  such  arjequate 
drainage  is  provided,  but  that  now  the  lands 
of  the  petitioners  above  the  Vollers  line  are 
too  wet  for  cultivation  for  lack  of  the  drain- 
age which  the  petitioners  are  asking  to  make 
at  their  own  cost,  and  that  the  stagnation  of 
water  in  this  territory  Is  such  as  to  threaten 
the  health  of  the  community,  including  the 
village  of  Conterville,  which  will  be  much  im- 
proved by  this  drainage. 

All  the  petitioners  were  parties  to  the  orig- 
inal proceeding,  and  their  lands  are  already 
within  the  district.  They  have  paid  all  as- 
sessments, without  deriving  any  adequate 
benefit  from  said  district  in  consequence  of 
the  amendment  of  the  original  plan  which 


.  stopped  the  main  canal  at  the  VoUers  line 
instead  of  carrying  it  through  the  lands  of 
the  petitioners  as  originally  provided. 

The  Judge  affirmed  the  action  of  the  clerk, 
and  the  commissioners  appealed. 

O.  D.  Weeks,  of  Wilmington,  for  appellants. 
•Bayard  Clark,  of  Elizabeth  town,  for  appel-* 
lees.. 

CLARK,  O.  J.  In  Adams  v.  Joyner,  147  N. 
C.  77,  60  S.  E.  725,  almost  the  identical  qnes- 
tiofi  was  presented  and  decided.  The  defend- 
ant there  contended  that  the  formation  of 
the  district  had  been  settled  in  a  drainage 
proceeding  In  1891,  and  pleaded  estoppel  and 
res  judicata.  The  court,  however,  held 
against  this  contention,  and  the  point  came 
fairly  before  the  court  in  Staton  v.  Staton, 
148  N.  C.  490,  62  S.  E.  596.  The  court  held 
that  the  Judgment  which  had  been  entered  in 
1886  was— 

"not  a  final  judgment,  conclusive  of  the  rights 
of  the  parties  for  all  time,  as  in  a  litigated 
matter.  But  it  is  a  proceeding  in  rem,  -which 
can  be  brought  forward  from  time  to  time,  upon 
notice  to  all  the  parties  to  be  affected,  for  or- 
ders in  the  cause,  dividing  (as  here  sought)  the 
amount  to  be  paid  by  each  of  the  new  tracts  in- 
to which  a  former  tract  has  been  divided  by  par- 
tition or  by  sale ;  to  amend  the  assessments, 
when  for  any  cause  the  amount  previously  as- 
sessed should  be  increased  or  diminished,  for 
repairs;  for  enlarging  and  deepening  the  canal 
or  for  other  purposes,  or  to  extend  the  canal 
and  bring  in  other  parties.  It  is  a  flexible 
proceeding,  and  to  bo  modified  and  molded  by 
decrees  from  time  to  time  to  promote  the  ob- 
jects of  the  proceeding.  The  whole  matter  re- 
mains in  control  of  the  court*' 

We  think  this  expresses  the  Intention  of 
the  statute.  Subsequent  events,  such  as  the 
silting  up  of  a  canal,  or  washouts  by  reason 
of  torrential  rains,  or  other  causes,  may 
cause  a  necessity  for  some  changes  In  the 
plans  originally  adopted,  or  experience  may 
point  out  unforeseen  defects,  and  for  this  and 
other  causes  the  corporate  body  itself  can 
make  proper  changes  In  its  plans,  or  they 
can  be  ordered  upon  supplementary  petition 
before  the  clerk,  subject,  however,  in  both 
cases  to  the  rule  that  there  can  be  no  radical 
change  made  in  the  plan  marked  out  in  the 
original  proceedings,  or  any  that  wiU  be  a 
detriment  to  the  rights  of  the  bondholders  or 
to  the  other  proprietors  within  said  district. 

In  Gibbs  V.  Drainage  Com*rs,  175  N.  C.  , 

94  S.  E.  695,  at  last  term,  this  court  approved 
the  action  of  the  drainage  commissioners  in 
raising  the  assessment  for  maintenance  which 
was  made  necessary  by  changed  conditions. 

In  this  case  it  has  been  proven  by  eirperl- 
ence  that  the  dropping  off  from  the  original 
plan  of  the  extension  of  the  canal  as  now 
proposed  has  made  the  drainage  district  an 
injury,  not  a  benefit,  to  the  petitioners,  and 
has  caused  stagnant  water  to  be  ponded  upon 
their  lands,  to  the  detriment  of  cultivation 
and  the  impairment  of  the  health  of  the  com- 
munity, and  the  board  of  viewers  were  direct- 
ed to  lay  out  and  report  the  location  and  cost 
of  the  proposed  extension,  which,  if  approved 
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by  the  court,  shall  be  made  at  the  sole  cost 

of  the  petitioners. 

In  Adams  T.  Joyner,  147  N.  G.  83,  60  S.  E. 

727,  the  court,  discussing  the  right  of  the 

court  to  make  orders  from  time  to  time  In  the 

regulation  of  drainage  matters  by  reason  of 

changed  conditions,  says:  ' 

"The  purpose  of  the  statutes  is  the  promo- 
tion of  agriculture,  the  increase  of  food  for 
the*  people.  They  should  be  so  construed  and 
so  administered  that  this  purpose  be  accom- 
pHshed." 

In  Staton  v.  Staton,  supra,  the  court,  after 

holding  that  it  is  not  necessary  to  keep  such 

cases  on  the  docket,  says: 

"These  proceedings  are  not  highly  technical, 
but  are  intended  to  be  inexpensive  and  to  be 
molded  from  time  to  time,  by  the  orders  of  the 
court  as  may  best  promote  the  beneficial  results 
contemplated  by  the  statute." 

The  cases  cited  by  the  counsel  for  the  ap- 
I)ellants  are  all  where  an  attack  was  made 
upon  the  formation  of  the  district,  or  to  en- 
Join  the  collection  of  taxes,  or  to  withdraw 
lands  from  the  district  In  Griffin  v.  Com- 
missioners, 169  N.  a  643,  86  S.  E.  575,  relied 
on  by  appellants,  the  court  declined  to  enjoin 
the  collection  of  taxes  because  the  right  to 
object  not  having  been  taken  at  the  proper 
time  it  had  been  waived,  but  says  that  the 
plaintiffs  might  proceed  against  the  drainage 
commissioners  as  to  other  matters.  It  was 
intended  that  these  proceedings  should  be 
flexible  and  subject  to  moditlcation  from  time 
to  time  by  the  action  of  the  landowners  in 
the  district  or  by  the  supervisory  orders  of 
the  courts,  subject,  however,  to  the  restric- 
tion that  there  should  be  no  material  change 
or  any  change  that  would  throw  additional 
costs  upon  the  other  landowners,  except  to 
the  extent  of  benefit  to  them. 

In  this  case  it  was  found  as  a  fact  by  the 
derk  and  the  finding  approved  by  the  Judge 
that  the  extension  asked  for  will  be  a  benefit 
to  the  canal  already  dug,  and  will  benefit 
some  of  the  owners  of  the  lands  below  the 
VoUers  line  as  well  as  those  above  that  line, 
while  the  expense  shall  be  borne  entirely  by 
the  petitioners  above  that  line. 

Upon  the  findings  of  fact,  we  think  that  the 
ordeH  appolnlsing  *'viewers"  and  directing 
them  to  make  a  report  of  their  action,  subject 
to  the  approval  of  the  court,  was  properly 
granted. 

Affirmed. 


(176  N.  C.  244) 

ATKINSON  V.  DOWNING.    (No.  301.) 

(Supreme  Court  of  North  Carolina.    March  27, 

19ia) 

1.  Pareivt  and  CJhild  ^=s>2(1)— Custodt  of 
Infants— Eight  of  Pabents. 

Parents  have  prima  facie  a  natural  and 
substantive  right  to  control  and  custody  of  their 
infant  children,  to  be  denied  only  for  good  cause 
in  the  interests  of  the  child. 

2.  Habeas  Corpus  ^s5>99(3)— Custody  of  In- 
fants—I  ntebests  OF  Child. 

An  order  den3ring  a  father's  petition  in  ha- 
beas corpus  for  possession  of  his  minor  daugh- 


ter, and  awarding  her  to  maternal  grandparents, 
held  proper  and  for  child's  best  interests  where 
grandparents  had  furnished  her  a  good  home  for 
several  years,  and  the  father's  neglect  of  child's 
mother  and  other  facts  did  not  give  assurance 
that  he  would  furnish  the  child  with  proper 
home  and  surroundings. 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty;  Bond,  Judge. 

Petition  by  E.  B.  Atkinson  against  J.  H. 
Downing,  in  habeas  corpus  to  recover  the 
possession  of  plaintiff's  minor  daughter. 
From  a  Judgment  awarding  the  child  to  de- 
fendant, plaintiff  appeals.    Affirmed. 

The  petitioner  was  the  father  of  the  child 
and  the  respondent  was  the  maternal  grand- 
father. The  court  heard  the  testimony  and 
made  findings  of  fact  thereon  in  part  as  fol- 
lows: 


<(i 


(1)  That  petitioner  is  the  father  of  the  child, 
and  the  child  is  now  about  11  years  of  age. 

**{2)  That  the  mother  of  the  child  died  at  the 
home  of  the  mother's  father  7  or  8  years  ago. 
That  several  months  prior  to  the  death  of  his 
daughter,  at  her  request,  the  respondent,  her 
father,  took  her  to  his  bouse,  and  at  his  expense 
took  care  of  her,  furnished  medical  attention, 
bore  all  the  expenses  of  same,  and  paid  the 
costs  of  her  funeral.  That  the  petitioner  has 
never  paid  any  part  of  the  same  to  the  respond- 
ent. 

"(3)  That  a  very  short  time  before  the  death 
of  the  mother  of  the  said  child,  she,  in  the  pres- 
ence of  her  husband,  she  being  sick  at  the  time, 
stated  that  she  expressly  desired  that  the  grand- 
parents of  the  child  should  keep  it  to  raise,  and, 
in  the  presence  of  the  petitioner,  his  wife  stat- 
ed that  her  husband  bad  not  properly  cared  for 
and  provided  for  her.  That  she  had  to  die  at 
22  years  of  a^e,  and  that  his  neglect  of  her  was 
the  cause  of  it. 

"(4)  That  respondent.  Downing,  has  sufficient 
means  to  take  ^ood  care  of  said  child,  is  of  good 
character,  and  is  fond  of  said  child,  and  anxious 
to  do  all  that  is  necessary  to  give  said  child 
proper  attention.  That  h«  owns  about  1,000 
acres  of  land  in  Bladen  county.  That  the  fa- 
ther of  said  child,  with  the  exception  of  a  few 
small  gifts,  has  done  nothing  to  raise  said  child 
since  her  mother's  death,  or  to  meet  any  of  the 
expenses  of  the  child's  being  raised  at  this  time. 

"(5)  That  the  petitioner  has  married  a  sec- 
ond wife.  He  owns  no  home,  and  has  no  prop- 
erty, real  or  personal.  That  he  works  for  wag- 
es, and  did  not  properly  provide  for  his  first 
wife  when  she  was  living.  That  said  child  has 
first  cousins  of  her  age  to  associate  with  where 
she  now  lives  at  her  grandfather's.  That  said 
girl  has  been  sent  to  school  by  the  grandfather, 
and  can  now  read  and  write  fairly  well  for  her 
a^e.  That  she  goes  to  Sunday  School,  and  is 
visited  and  attended  to  by  her  aunts.  That  a 
schoolhouse  is  soon  to  be  erected  near  enough  to 
the  home  of  the  grandfather  to  furnish  better 
education  facilities  than  heretofore.  That  there 
is  no  evidence  tending  to  show  that  said  wife 
wants  the  girl  ui  her  home. 

'*(6)  That  on  this  hearing  witnesses  testified 
that  the  general  character  of  the  petitioner, 
father  of  the  girl,  is  considered  good,  but  by 
reputation  he  did  not  provide  properly  for  his 
first  wife,  and  the  court  finds  the  last  of  said 
facts  to  be  true.  As  to  his  character  the  court 
finds  his  general  reputation  is  considered  good. 
He  behaves  himself  properly,  and  is  considered 
a  well-behaved  man,  as  to  truth  and  treatment 
of  other  people.  No  witness  testified  that  his 
general  character  Is  bad,  but  the  witnesses  who 
testified  as  to  his  character  stated  that  he  had 
never  been  considered  a  thrifty  man.  The  court 
further  finds  he  neglected  his  first  wife,  and  has 
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done  practically  nothing  to  help  raise  the  child. 

"(7)  The  court  further  finds  from  the  evi- 
dence that  the  petitioner  is  now  working  in  a 
knitting  mill  in  the  capacity  of  a  machinist, 
and  is  getting  $2.50  per  day  for  the  time  he 
works.  That  ho  o^ois  no  property,  either  real 
or  personaL  That  in  the  past  ne  has  worked  at 
times,  and  at  other  times  has  failed  to  be  em- 
ployed, and  has  frequently  moved  from  place  to 
place. 

"(8)  The  court  further  finds  that  the  inter- 
ests of  tho  said  child  will  be  best  promoted  by 
letting  her  live  with  her  grandfather,  where 
she  has  been  since  she  was  about  3  or  4  years  of 
age;    she  being  now  about  11." 

The  subsequent  findings  do  not  materially 

affect  the  legal  aspects  of  the  controversy. 

Upon  his  findings  the  court  entered  judgment 

as  follows: 

"Upon  the  foregoing  findings  of  fact,  it  is  ad- 
judged by  the  court  that  the  bests  interests  of 
the  child  require  that  she  be  allowed  to  stay  at 
her  grandfather's,  and  it  is  ordered  and  adjudg- 
ed by  the  court  that  the  writ  be  dismissed,  and 
that  said  child  remain  in  the  custodv  of  her 
grandfather;  that  her  father  be  allowed  to 
visit  her;  and  tbat  said  father  is  hereby  enjoin- 
ed and  restrained  from  removing  or  having  said 
child  removed  from  the  custody  of  her  grand- 
father. It  is  also  adjudged  by  the  court  that 
the  costs  of  this  proceeding  be  paid  by  tho  pe- 
titioner, E.  B.  Atkinson.*' 

From  this  judgment,  the  petitioner  ap- 
pealed. 

J.  Alden  Lyon«  of  Elizabethtown,  H.  L. 
Lyon,  of  Whiteville,  and  A.  H.  Palt,  of  Eliza* 
bethtown,  for  appellant  McLean,  Varser  & 
McLean,  of  Lumberton,  for  appellee. 


HOKE,  J.  [1]  It  is  fully  recognized  in  this 
state  that  parents  have  prima  fade  the  right 
to  the  custody  and  control  of  their  infant 
children,  a  natural  and  substantive  right 
not  to  be  lightly  denied  or  interfered  with, 
except  when  the  good  of  the  child  clearly  re- 
quires it.  In  re  Mercer  Fain,  172  N.  C.  790, 
90  S.  E:  92S;  In  re  Mary  J.  Jones,  153  N.  G. 
312,  69  S.  E.  217,  13S  Am.  St.  Rep.  670;  New- 
some  V.  Bunch,  144  N.  0.  15,  56  S.  E.  509; 
Latham  v.  Ellis,  116  N.  C.  30,  20  S.  E. 
1012.  In  the  case  of  Mary  Jane  Jones  it  is 
held  that: 

This  parental  right  should  prevail  "whenever, 
being  of  good  character,  they  have  the  capacity 
and  disposition  to  care  for  and  rear  them  [their 
childrenl  properly  in  the  walk  of  life  in  which 
they  are  placed.  A  right  growing  out  of  the 
parent's  duty  to  provide  for  their  helpless  off- 
spring, not  only  enforceable  as  a  police  regula- 
tion, but  grounded  in  the  strongest  and  most  en- 
during affections  of  the  human  heart  A  sub- 
stantial right,  therefore,  not  to  be  forfeited  or 
ignored  except  in  some  way  or  for  some  reason, 
established  or  recognized  by  the  law  of  the 
land." 

[2]  It  is  also  held  with,  us  in  well-consid- 
ered cases,  and  they  are  in  accord  with  the 
rule  now  generally  prevailing,  that  this  right 
of  the  parents  is  not  universal  and  absolute, 
but,  even  as  between  individuals,  the  same 
may  be  modified  and  disregarded  when  it  is 
made  to  appear  that  the  welfare  of  the  child 
clearly  requires  it.  In  re  Alderman,  157  N.  0. 
507,  73  S.  E.  126,  39  L.  R.  A.  (N.  S.)  988; 
In  re  Turner,  151  N.  a  474.  66  S.  E.  431 ;  In 


re  Samuel  Parker,  144  N.  O.  170,  56  S.  B.  878. 
In  Alderman's  Case  supra,  it  was  held  that, 
on  proceedings  in  habeas  corpus  by  a  father 
for  the  possession  of  his  child  in  the  castody 
of  the  mother,  the  mother's  possession  of  the 
child  will  not  be  disturbed  if  it  appears  that 
therein  the  physical  and  moral  and  spiritual 
welfare  of  the  child  will  be  the  better  pre- 
served. In  Turner's  Case  the  opinion  quotes 
with  approval  from  Chancellor  Kent,  to  the 
effect: 

"That  the  father,  and  on  his  death  the  mother, 
is  generally  entitled  to  the  custody  of  their  in- 
fant children,  inasmuch  as  they  are  their  nat- 
ural protectors  for  maintenance  and  education, 
but  the  courts  of  justice  mav,  in  their  sound 
discretion  and  when  tho  morals  or  safety  or  in- 
terests of  the  children  strongly  require  it,  with- 
draw the  infants  from  the  custody  of  the  fa- 
ther or  mother  and  place  the  care  and  custody 
of  them  elsewhere." 

And  in  the  case  of  Samuel  Parker  it  was 

said,  in  the  concurring  opinion,  that  in  this 

country  the  disposition  of  the  child  rests  in 

the  sound  legal  discretion  of  the  court,  and  it 

will  'be  exercised  as  the  best  interests  of  the 

child  may  require,  citing  Newsome  y.  Bunch, 

142  N.  C.  19,  54  S.  E.  785;  Tiffany  on  Persons 

and  Domestic  Relations,  p.  308;  Shouler  on 

Domestic  Relations,  f  240.    And  further: 

"Tho  best  interest  of  the  child  is  being  given 
more  and  more  prominence  in  cases  of  this  char- 
acter, and,  on  especial  facts,  has  been  held  the 
paramount  and  controlling  feature  in  well-con- 
sidered decisions"— citing  Bryan  v.  Lyon,  104 
Ind.  227,  3  N.  E.  880,  54  Am.  Rep.  309 ;  In  re 
Welch,  74  N.  T.  299;  Kolsey  v.  Green,  69 
Conn.  291,  87  AU.  679,  38  L.  R.  A,  471. 

Considering  the  facts  presented  in  the  light 
of  these  principles  we  concur  in  his  honor's 
view  that,  under  present  conditions,  the 
child  should  be  allowed  to  remain  with  the 
grandfather,  who  with  the  grandmother  has 
had  the  care  and  maintenance  of  the  child 
since  its  mother's  death,  7  or  8  years  ago; 
that  it  has  a  safe  and  pleasant  home  with 
desirable  associates  and  neighbors,  and 
where  it  is  being  well  cared  for  and  instruct- 
ed, while  the  conduct  of  the  fbither,  though 
he  is  spoken  of  as  a  man  of  good  character, 
has  not  hitherto  been  such  as  to  give  assur- 
ance of  that  environment  and  watchful  and 
intelligent  care  and  attention  that  would 
justify  the  court  in  removing  the  child  from 
its  present  home  and  surroundings.  We 
were  cited  by  appellee  to  several  authorities 
to  the  effect  that  the  findings  of  the  court  be- 
low were  conclusive  with  us  except  on  an  en- 
tire lack  of  evidence  to  support  them.  These 
cases  were  principally  in  civil  -causes  of  an 
ordinary  kind,  heard  on  report  and  findings 
of  a  referee  and  of  a  judge  on  exceptions  not- 
ed and  in  which  the  position  is  undoubted. 
In  cases  of  the  present  kind  and  as  now  ad- 
vised, while  there  is  seeming  conflict  of  au- 
thority on  the  subject,  we  are  inclined  to  the 
opinion  that  the  entire  case  including  the 
findings  of  the  court  is  subject  to  review  on 
appeal. 

The  question  is  not  presented,  however,  as, 
in  the  present  instance,  we  see  no  reason  for 
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disturbing  the  conduslons  of  the  court  be- 
low either  of  fact  or  law,  and»  on  the  record, 
the  Judgpient  must  be  affirmed. 
Affirmed. 


(175  N.  C.  240)     ♦ 

SWAIN  et  aL  ▼.  CLEMMONS  et  aL    (No.  W.) 

(Supreme  Goart  of  North  Carolina.    March  27, 

1918.) 

Costs  ^=932(4)— In  Case  or  Pabtial  Rscov- 

EBY. 

Under  Revisal  1905,  S  1264  providing  that 
costs  shall  be  allowed  to  tne  plaintiff  upon  a  re- 
covery in  an  action  for  the  recovery  of  real 
property,  or  when  a  claim  of  title  to  real  prop- 
erty arises,  on  the  pleadings,  or  is  certified  by 
the  court  to  have  come  in  question  at  the  trial, 
in  an  action  to  recover  a  tract  of  land,  where 
defendants,  instead  of  entering  a  disclaimer,  de- 
nied- plaintiffs'  title  and  right  of  possession, 
plaintiffs,  who  recovered  judgment  as  to  part  or 
the  tract,  were  entitled  to  costs,  although  de- 
fendants, after  some  of  the  evidence  was  intro- 
duced, admitted  plaintiffs'  title  and  right  of  pos- 
session to  all  but  a  part  of  the  tract. 
Allen,  J.,  dissenting. 

Api)eal  from  Superior  Conrt,  Brunswick 
Coimty;  Bond,  Judge. 

Action  by  Mary  Ida  Swain  and  others 
against  Davis  Clemmons  and  others.  From 
that  part  of  the  judgment  which  taxed  costs 
against  defendants,  they  appeal.    No  error. 

This  is  an  action  for  the  recovery  of  lana, 
and  was  before  us  at  a  former  term,  being 
reported  In  172  N.  0.  277,  90  S.  E.  193,  where 
the  facts  will  be  foimd,  together  with  an 
explanation  of  the  controversy.  The  plain- 
tiffs alleged  In  their  complaint  that  they  were 
owners  of  the  Bums  tract,  described  by 
metes  and  bounds,  and  entitled  to  the  posses- 
sion thereof.  This  was  denied  in  the  an- 
swer. Plaintiffs  then  alleged.  In  the  second 
section,  that  defendants  were  In  possession  of 
a  part  of  the  said  land  known  as  the  "Is- 
land Tract"  This  also  was  denied  by  de- 
fendants. The  court,  without  objection,  as 
appears  from  this  record,  submitted  the  fol- 
lowing issues  to  the  jury,  which,  with  the 
answers  of  the  jury  thereto,  are  as  follows: 

"(1)  Are  the  plaintiffs  owners  and  entitled  to 
the  possession  of  the  tract  of  land  described  in 
the  complaint  known  as  the  *Bums  Tract'? 
Answer:   Yes. 

"(2)  Is  the  island  in  controversy  shown  on  the 
map  between  North  run  and  South  run  a  part  of 
said  Bums  tract  described  in  the  complaint? 
Answer:   No. 

**(3)  If  said  island  is  not  a  part  of  the  Bums 
tract  described  in  the  complaint,  have  plaintiffs 
acquired  title  to  said  island  by  adverse  posses- 
sion?   Answer:  No. 

"(4)  Did  defendants  authorize  the  removal  of 
timber  from  said  island  by  the  Wacamaw  Shin- 
gle Company?    Answer:   Yes. 

*'(5)  What  damages,  if  any,  are  plaintiffs  enti- 
tled to  recover  of  defendants?  Answer:  Not 
any." 

And  thereupon  the  court  entered  the  fol- 
lowing judgment: 

"This  cause  coming  on  to  be  heard  before 
Bond,  judge  presiding,  and  a  jury,  and  it  ap- 


pearing that  after  the  plaintiffs  had  introduced 
a  number  of  witnesses  tending  to  show  posses- 
sion under  color  of  title  for  more  than  21  years 
of  the  land  described  in  the  complaint,  outside 
the  piece  called  the  island,  the  defendants  then 
admitted  to  the  court  that  they  had  no  objection 
to  the  court  charging  the  jury  that  if  they  be- 
lieved the  evidence  in  the  case  they  should  an- 
swer the  first  iBsue,  'Yes,'  which  involved  the  ti- 
tle to  all  the  land  in  controversy  except  the 
island,  but  which  said  issue  did  not  include  any 
part  of  the  island,  which  was  done,  and  the 
cause  proceeded  thereafter  to  its  conclusion,  the 
verdict  bein^  returned  as  appears  of  record; 
the  court  being  of  the  opinion,  considering  the 
state  of  the  pleadings  and  the  time  the  admis- 
sion was  made,  that,  as  the  result  of  the  verdict, 
the  plaintiff  would  be  entitled  to  a  judgment 
that  they  recover  the  costs  of  this  action.  Upon 
consideration  thereof,  the  court  adjudged  that 
the  plaintiffs,  Mrs.  Ida  Swain  and  others,  ac- 
cording to  tiieir  respective  interests,  together 
own  in  fee  simple  the  tract  of  land  described  in 
the  complaint,  known  as  the  Burns  tract,  shown 
on  the  map  used  on  trial  of  this  case,  a  copy 
of  which  is  to  be  attached  to  and  filed  as  a 
part  of  this  judgment. 

'*It  is  further  adjudged  that  the  plaintiffs  own 
no  interest  in  any  of  the  lands  called  the  island, 
being  bounded  by  the  North  run  on  one  side  and 
by  the  South  run  on  the  other,  and  located  In 
the  northeastwardly  part  of  the  said  plotj  the 
northeastwardly  boundary  of  the  lands  which  is 
adjudged  to  be  the  property  of  the  plaintiffs  is 
the  southern  one  of  the  two  runs,  one  marked  on 
map  North  run  and  the  other  marked  the  South 
run. 

"It  is  further  adjudged  that  the  plaintiffs  re- 
cover of  the  defendants  no  damage. 

"It  is  further  adjudged  that  the  plaintiffs  re- 
cover of  the  defendants,  and  sureties  to  the  de- 
fense bond,  the  costs  of  this  action  to  be  taxed 
by  the  clerk  of  the  court." 

To  that  part  of  the  judgment  which  taxed 
the  defendants  with  the  costs  of  this  action, 
or  any  part  thereof,  the  defendants  excepted 
and  appealed. 

Cranmer  &  Davis,  of  Southport,  for  appel- 
lants. C.  Ed.  Taylor,  of  Southport,  and 
Robt.  Ruark,  of  Wilmington,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  a:» 
above).  .  The  Issues  between  parties  to  an  ac-' 
tlon  are  raised  by  the  pleadings.  If  a  de- 
fendant is  sued  for  the  recovery  of  land, 
a  part  of  which  he  does  not  claim,  or  about 
which  he  does  not  intend  to  litigate  with 
the  plaintiff,  he  should  enter  what  Is  known 
as  a  disclaimer,  and,  when  he  does  so,  he 
cannot  be  taxed  with  any  costs  relating  to 
that  part  of  the  land ;  but  when,  instead  of 
doing  so,  he  takes  issue  with  the  plaintiff  as 
to  all  of  the  land,  and  plalntifT  recovers  any 
part  of  It,  he  is  entitled  to  recover  his  costs, 
although  he  may  have  failed  to  recover  the 
other  tract.  And  this  rule  applies,  even 
though  only  a  question  as  to  the  title,  and 
not  as  to  the  right  of  possession,  Is  raised  as 
to  the  part  which  the  plaintiff  recovers.  Re- 
visal, §  1264,  provides: 

"Costs  shall  be  allowed,  of  course,  to  the 
plaintiff,  upon  a  recovery,  ♦  ♦  ♦  in  an  ac- 
tion for  the  recovery  of  real  property,  or  when  a 
claim  of  title  to  real  property  arises  on  the 
pleadings,  or  is  certified  by  the  court  to  have 
come  in  question  at  the  trial." 
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It  will  be  noted  tbat  this  statute  Is  not 
confined  to  a  recovery  of  real  property,  that 
is,  pf  the  title  and  possession,  but  it  is  suffi- 
cient that  the  plaintiff  has  recovered  only  to 
the  extent  of  having  the  title  adjudged  to  be 
In  him,  for  the  language  Is  that  when  a  claim 
of  title  to  real  property  is  Involved,  or  Is  cer- 
tified by  the  court  to  have  come  In  question, 
and  plaintiff  has  succeeded  in  having  a  favor- 
able decision  upon  his  claim,  he  shall  have 
his  costs,  and  so  have  we  decided  in  several 
cases. 

"The  statute  (Code,  §  525,  now  Revisal,  § 
1264),  prescribes  that  costs  shall  be  allowed  of 
course  in  favor  of  the  plaiutiff  upon  a  recovery 
in  an  action  for  the  recovery  of  real  property,  or 
when  a  claim  to  real^  property  arises  on  the 
pleadings,  or  in  an  action  to  recover  possession 
of  personal  property.  But  the  defendant  shall 
be  allowed  costs  in  such  actions,  unless  the 
plaintiff  be  entitled  to  costs  therein.  There  is 
no  provision  that  Umits  the  allowance  of  costs 
in  favor  of  the  plain tiflf  in  case  of  only  a  partial 
recovery  in  such  action.  The  language  of  the 
statute  as  to  them  is  comprehensive  and  without 
exceptive  provision."  Wooten  v.  Walters,  110 
N.  C.  251,  258,  14  S.  E.  736  (defendant's  ap- 
peal). 

'*This  was  a  case  within  the  meaning  of  sec- 
tion 525  of  the  Code,  wherein  'a  claim  of  title 
to  real  property  arose  in  the  pleadings,'  and  the 
plaintiff,  if  the  issue  based  thereon  was  found 
in  his  favor,  was  entitled  to  judgment  declara- 
tory of  his  title,  and  for  nominal  damages,  if 
none  had  been  assessed,  with  costs.  The  statute 
in  this  respect  is  in  affirmance  of  the  principle 
established  before  its  enactment.*'  Moore  v. 
Angel,  116  N.  O.  843,  846,  21  S.  B.  699. 

But  the  case  of  Bryan  v.  Hodges,  151  N.  C. 
413,  66  S.  E.  345,  would  seem  to  be  directly 
applicable.    There  the  issues  were:     . 

"  *(1)  Are  the  plaintiffs,  or  either  of  them,  the 
owners  of  and  entitled  to  the  possession  oi  the 
land  described  in  the  complaint,  or  any  part 
thereof?  Answer:  Yes;  the  plaintiffs  are  the 
owners  and  entitled  to  the  possession  of  all  the 
lands  described  in  the  complaint,  except  that 
lOO-acre  tract  claimed  by  defendant,  as  shown 
on  plat  by  red  lines;  and  the  lines  of  the  plain- 
tiffs should  run  with  the  lines  of  Hodges  and 
Hartley,  as  shown  on  plat  by  purple  line  and 
dotted  red  lines.' 

"  '(2)  What  damages  are  the  plaintiffs  entitled 
to  recover,  if  any?  Answer:  None.*  The  plain- 
tiffs' counsel,  upon  the  rendition  of  the  verdict, 
requested  the  court,  in  due  form  and  apt  time, 
to  tax  the  defendant  with  the  costs.  This  mo- 
tion was  denied,  and  the  plaintiffs  excepted.'* 

This  court  said  on  the  appeal: 

**We  are  of  the  opinion  that  the  judge  erred 
upon  the  question  of  costs.  As  the  defendants 
denied  the  title  of  the  plaintiffs,  and  the  right  of 
possession  of  the  plaintiffs  to  the  entire  tract, 
they  were  necessarily  required  to  prove  their 
title  and  incur  the  costs  and  expense  of  so  doing, 
and,  under  the  able  and  clearly  expressed  opin- 
ion of  Justice  Avery,  speaking  for  the  court, 
in  Moore  v.  Angel,  116  N.  C.  S&  [21  S.  B.  699], 
the  plaintiffs  were  entitled  to  a  judgment  for 
their  costs.  Cowles  v.  Ferguson,  90  N*.  0.  308; 
Harris  v.  Sneeden,  104  N.  C.  369,  10  S.  E.  477 ; 
Murray  v.  Spencer,  92  N.  C.  264;  Revisal,  § 
1264.  In  not  ruling  in  favor  of  the  plaintiff  up- 
on the  question  of  costs,  the  court  erred,  and  to 
this  extent  the  judgment  is  modified." 

See,  also,  Vanderbllt  v.  Johnson,  141  N.  C 
370,  54  S.  E.  298. 


In  this  case,  the  plaintiffs  were  required  to 
prove  their  title  to  the  Burns  tract  of  land, 
or  that  part  of  It  not  embraced  by  the  Island 
tract.  It  will  be  observed  that  the  defend- 
ants denied  both  plaintiffs'  title  and  right 
of  possession  to  the  Burns  tract,  and  plain- 
tiffs received  judgment  as  to  a  part  of  that 
tract  This  entitled  them  to  their  costs.  It 
makes  no  difference  that  defendants,  after 
some  of  the  evidence  was  Introduced,  ad- 
mitted plaintiffs'  title  and  right  of  posses- 
sion to  all  of  the  Burns  tract,  outside  of  the 
Island  tract  The  admission  came  too  late 
for  the  t)urpose  of  saving  the  costs.  The 
plaintiffs  had  already  Incurred  expense,  and 
it  would  be  manifestly  unjust  under  the  cir- 
cumstances to  deprive  them  of  reimbursement 
for  their  outlay,  even  if  the  statute  was  not 
so  explicit  In  allowing  them  to  plaintiffs. 

No  error. 

ALLEN,  J.,  dissents. 

aTB  N.  a  e99) 

BAILEY  et  ux.  v.  ATLANTIC  COAST  UNB 
R.  CO.    (No.  290.) 

(Supreme  Court  of  North  Carolina.    March  27, 

1918.) 

Railroads  ^=>484(1)—Fibe8— Negligence  — 
Sufficiency  of  Evidence. 
In  an  action  for  damages  from  fire,  where 
the  jury  could  have  concluded  from  tiie  evi- 
dence that  sparks  fell  from  the  engine  and 
started  a  fire  on  defendant's  right  of  way, 
which  burned  plaintiff's  proper^,  motion  to  non- 
suit plaintiff  held  properly  denied. 

Appeal  from  Superior  Court,  Ccdumbns 
County;    Devln,  Judge. 

Action  by  L.  A.  Bailey  and  wife  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   No  error. 

Rountree  &  Davis,  of  Wilmington,  and 
Schulken,  Toon  &  Schulken,  of  WhlteviJle, 
for  appellant.  MacRackan  &  Greer  and  £. 
G.  Brown,  all  of  WhitevUle,  and  S.  Brown 
Shepherd,  of  Fuquay  Springs,  for  appellees. 

PER  CURIAM.  The  action  was  brought 
to  recover  damages  for  the  destruction  by 
fire  of  the  timber  and  other  property  of  the 
plaintiffs.  The  only  question  raised  was  by 
the  motion  to  nonsuit  upon  the  evidence,  de- 
fendant contending  that  there  is  no  evidence 
I  hat  Its  engine  set  out  the  fire,  or  that  its 
right  of  way  was  foul,  or  that  any  other 
act  of  negligence,  which  caused  the  fire,  was 
imputable  to  it.  It  will  be  necessary  to  state 
so  much  of  the  evidence  which  is  favorable 
to  the  plaintiff  in  regard  to  the  origin  of 
the  fire. 

C.  P.  Brown  testified: 

*'On  the  14th  of  April,  1916,  I  was  at  Ward's 
Station  in  the  morning,  and  I  rode  from 
Ward's  Station  back  home.  I  left  Ward's  Sta- 
tion near  12  o'clock;  I  don't  know  exactly 
what  time;  I  was  riding  a  bicycle;  Ransom 
Blackwell  was  with  me.     I  rode  from  Ward's 
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Station  along  the  side  of  the  railroad  track  to 
Chadbourn.  We  met  the  noon  train  going 
towards  Conway  at  the  second  curve,  about  a 
quarter  of  a  mile  below  the  second  curve  from 
the  depot  at  Chadbourn.  The  second  curve  is 
about  2  miles  or  a  little  over  from  the  depot. 
As  I  rode  up  about  50  yards  on  the  east  side  of 
the  track  fire  started  up  in  the  broom  sedge, 
about  50  yards  north  of  the  yard  limits,  and 
was  sweeping  over.  On  the  east  side  it  was 
burninsr  up  to  the  track,  to  the  end  of  the  cross- 
ties.  The  wind  was  blowing  southeast;  north- 
east to  southeast.  I  did  not  observe  any  fire 
burning  on  the  opposite  side;  west  side.  I  do 
not  know  where  Mr.  Bailey's  or  Mr.  Jolly's 
land  is.  I  just  saw  the  fire.  That  was  the  rid- 
ing path  on  the  west  side  of  the  track ;  couldn't 
ride  on  the  other  because  of  old  cross-ties  piled 
up  there  and  brush  ;  you  couldn't  ride  on  the  east 
side  at  all ;  the  cross-ties  were  rotten,  and  shat- 
tered off  pieces  of  rotten  cross-ties.  The  fire  was 
burning  on  grass  and  all  kinds  of  trash  by  the 
side  of  the  track;  right  on  the  bank;  it  started 
out  through  tbe  sedge.  I  was  down  there  hunt- 
ing some  hogs.  After  I  met  the  train,  I  did 
not  stop  anywhere;  I  kept  coming,  not  riding 
very  fast.  I  don't  know  exactly  how  long  the 
train  had  passed  the  place  where  I  saw  the 
fire;    I  suppose  betn^een  25  and  30  minutes." 

Ransom  Black  well  testified: 

"I  was  with  Pope  Brown  on  the  14th  of  April, 
1916.  We  went  to  Ward's  Station  to  se^  about 
some  hogs,  and  came  back  about  12  o'clock,  and 
saw  fire  burning  there  on  the  east  side  of  the 
railroad  track;  two  pieces  of  old  rotten  cross- 
ties  pulled  out  there  and  burning  in  the  hedge 
on  the  east  side.  We  were  riding  on  the  west 
Hide.  Tbe  fire  was  not  burning  very  big;  it 
wafl  burning  off  from  the  right  of  way;  it  was 
about  four  steps  from  the  track.  We  met  the 
train  below  the  second  curve,  about  half  a  mile, 
about  2^  miles  from  Chadbourn.  We  had  to 
come  about  a  mile  before  we  saw  the  fire;  we 
passed  the  train  before  we  saw  tbe  fire;  it 
was  intended  for  the  10:45  train,  but  it  was 
behind  time  that  day.  We  came  right  on  from 
where  we  met  tbe  train  until  we  saw  the  fire; 
the  train  was  going  to  Conway  from  Chad- 
bourn!" 

B.  O.  Edwards  testified: 

"I  saw  fire  that  day  about  12  o'clock,  on  the 
14th:  it  was  up  in  the  direction  of  the  railroad, 
on  the  east  side;  I  saw  it  right  about  the  time 
the  train  went  down,  right  after." 


dence  Is  sufiScient  to  support  the  verdict  wUl 
be  found  to  be  stated  very  fully,  and  it  is 
not  necessary  to  reiterate  them.  The  jury, 
in  this  case,  might  have  fftirly  and  reason- 
ably inferred,  and  concluded,  that  the  en- 
gine emitted  the  sparks,  or  live  coals,  which 
fell  upon  defendant's  right  of  way,  which 
was  in  a  foul  and  inflammable  condition,  and 
started  the  flre  which  burned  tbe  plaintiff's 
property. 
No  error. 


The  court  asked: 
Where  did  you  say  you  saw  that  fire?" 


« 


Answer: 

"Right  up  the  railroad,  at  least  down  the 
railroad,  from  where  I  was  at  work,  is  where 
the  fire  caught.  I  did  not  see  any  fire  about 
that  railroad  before  that;  I  was  plowing.  After 
I  saw  it,  it  came  right  on  down  pretty  much  in 
the  direction  where  I  was  working." 

It  would  appear  that  the  foregoing  evi- 
dence Is  equally  as  strong,  if  not  stronger, 
than  that  which  we  have  held  to  be  sufficient 
in  recent  tire-burning  cases.  Williams  v. 
Kailroad  Co.,  140  N.  C.  624,  53  S.  £.  448; 
McRainey  v.  Railroad  Co.,  168  N.  C.  570,  84 
S.  E.  851;  Moore  v.  Railroad  Co.,  173  N.  C. 
311,  82  S.  E.  1 ;  Simmons  v.  Lumber  Co.,  174 
X.  C.  220,  03  S.  E.  736 ;  and  the  very  recent 
ease  (decided  at  this  term)  of  Moore  v.  Lum- 
ber Co.,  95  S.  E.  175.  If  reference  Is  made 
to  those  cases,  especially  to  Simmons  v.  Lum- 
ber Co.,  supra,  and  Moore  v.  Lumber  Co., 
supra,  the  reason  for  holding  that  such  evl- 


(175  N.  C.  234) 

WEATHERSBEE  §t  al.  v.  GOODWIN  et  al. 

(No.  281.) 

(Supreme  Court  of  North  Carolina.    March  27, 

1918.) 

1.  MoRTOAaEB  <e=>191,  199(3)— Right  to  Pos- 
session ON  Default. 

^  Under  the  doctrine  of  the  common  law,  adopt- 
ed in  North  Carolina,  that  a  mortgage  carries  the 
legal  title  to  the  mortgagee,  upon  default  of  the 
mortgagor,  the  mortgagee  is  entitled  to  posses- 
sion of  the  mortgaged  premises,  being  account- 
able to  the  mortgagor  for  rents  and  pro6ts,  and 
he  or  his  assignee  may  recover  possession. 

2.  Mortgages  0=>292(6>  —  Possession  bt 
Mobtqaoeb's  Assignbbs— Ejectment— Bur- 
den OF  Proof. 

^  Where  grantees  of  mortgagor  brought  eject- 
ment against  assignees  of  mortgagee,  in  posses- 
sion after  default,  the  buroen  of  proof  rested  up- 
on the  plaintiffs  at  the  outset,  and  remained 
with  them  upon  contention  that  they  had  ac- 
quired title  as  against  defendants  by  lapse  of 
time  under  Revisnl  1905,  S  391,  subsecs.  3,  4, 
or  otherwise. 

3.  Appeal  and  Error  ^=:>1083(5)— Review- 
Error  Favorable  to  Party  Complaining. 

Plaintiffs'  assignments  of  error  to  an  in- 
struction upon  possession  under  color  of  title 
for  the  period  of  limitations,  as  favorable  as 
permitted  by  law,  cannot  be  sustained. 

4.  Appeal  and  Error  ^=:»1056(1)— Harmless 
Error. 

To  exclude  testimony  which,  even  if  material, 
could  not  have  changed  the  result,  if  error,  was 
harmless. 

5.  Mortqaobs «=»292{n)— Kvidencb— admibsi- 
bilitt— Title  and  Possession. 

In  ejectment  by  mortgagors  against  as- 
signees of  mortgagees,  plaintiff's  evidence  that 
mortgagee  had  agreed  to  build  houses  on  the 
land,  collect  rents  therefrom  to  pay  mortgage 
and  expenses,  then,  remove  houses  and  release 
land  to  mortgagor.  Held  immaterial,  where 
plaintiff  did  not  show  that  the  mortgage  had 
been  paid. 

6.  Mortgages  ^=^143  —  Adverse  Possession 
—Constructive  Possession  of  Mortgagee. 

A  mortgagee,  having  legal  title,  and  right 
to  possession,  is  in  constructive  possession  and 
mortgagor,  not  in  actual  possession  cannot  as- 
sert *tiUe  as  against  the  mortgage  by  adverse 
possession. 

7.  Mortgages  ^=>191— Possession  of  Prem- 
ises—Mortgagee Holding  as  Trustee. 

That  the  mortgagee  holds  the  mortgaged 
premises  in  trust  for  the  mort^a^or  does  not 
alter  his  right  to  possession  until  the  mortgag- 
or shows  a  superior  right 

8.  Mortgages  ^=»143— Adverse  Possession 
AS  between  Parties. 

The  possession  of  mortgaged  premises  by 
the  mortgagee  and  his  assigns  is  m  trust  for 
and  not  adverse  to  that  of  the  mortgagor  and 
his  assigns,  and  the  converse  is  true,  so  unless 
the  relation  is  broken,  the  statute  of  limitations 
will  not  run. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Superior  Ck>iirt,  New  Han- 
over County;   Bond,  Judge. 

Action  by  Ida  I.  Weathersbee  and  others 
against  C.  E.  Goodwin  and  others.  Judg- 
ment for  defendants  after  trial  before  a  Jury> 
and  plaintiffs  appeal.    Affirmed. 

The  following  are  the  assignments  of  er- 
ror: 

First.  That  his  honor  erred  in  refusing  to 
permit  plamBff  to  show  by  witness  Lucy  Faires 
that  J.  C.  Millis  agreed  with  Isaac  Spicer  that 
said  Millis  would  build  houses  on  the  land  in 
controversy  and  covered  by  the  J.  C.  Millis 
mortgage,  collect  rents  from  said  houses  suffi- 
cient to  pay  off  the  mortgage  debt,  taxes,  and 
insurance,  and  upon  payment  of  same,  through 
the  collection  of  rents,  to  release  the  land  to 
Isaac  Spicer  and  remove  the  houses  therefrom. 

Second.  That  his  honor  erred  in  refusing  to 
instruct  the  jury,  as  requested  by  plaintiff  in 
her  first  prayer  for  instruction,  as  follows:  'The 
defendants  in  this  case  claim,  by  mesne  convey- 
ances, under  a  mortgage  made  by  Isaac  Spicer 
to  J.  C.  Millis;  and,  the  mortgagee  in  this  case 
having  gone  into  possession  under  such  mort- 
gage, his  possession  is  not  absolute  against  Isaac 
Spicer,  the  mortgagor,  but  he  holds  for  the  mort- 
gage until  the  mortgage  is  paid  and  satisfied  by 
the  collection  of  rents  from  said  property;  in 
other  words,  he  is  a  trustee  for  the  mortgagor 
as  to  said  property;  and  the  deeds  made  by  said 
mortgagee,  and  those  who  succeeded  him,  al- 
though absolute  in  form,  had  the  effect  only  t6 
transfer  the  rights  of  J.  O.  Millis  under  said 
mortgage,  and  there  was  a  substitution  of  the 
trust  as  to  his  vendees." 

Third.  That  his  honor  erred  in  refusing  to 
instruct  the  jury,  as  requested  by  plaintiff  in 
her  second  prayer  for  instruction,  as  follows: 
"The  burden  is  upon  the  defendant  to  show  what 
amount  of  rents  were  collected  from  said  prop- 
erty, and  to  show  when  said  mortgage  was  paid 
and  satisfied  by  the  application  of  such  rents 
and  profits;  and,  the  defendants  having  failed  to 
introduce  any  evidence  to  discharge  this  burden, 
the  j^resumptlon  of  law  is  that  the  possession  at 
all  times  of  said  mortgagee  and  his  assigns  was 
in  trust  for  the  mortgagor  and  his  assigns,  and 
such  possession  was  never  adverse  to  plaintiffs." 

Fourth.  That  his  honor  erred  in  charging  the 
jury  as  ^own  by  that  paragraph  of  his  charge, 
which  is  as  follows:  "So  that  if  there  was  not 
evidence  now  of  any  possession  by  either  side, 
as  both  sides  have  a  chaih  of  deed,  one  going 
back  to  Isaac  Spicer,  and  the  other  going  back 
to  the  widow  and  heirs  of  Isaac  Spicer,  the 
defendant  Goodwin  would  own  the  land,  because 
he  connected  himself  with  the  deed  that  was 
made  by  old  man  Isaac,  so  that  the  plaintiff, 
having  a  subsequently  made  deed,  is  not  the 
owner,  unless  she  has  gotten  the  title  by  adverse 
possession." 

Fifth.  That  his  honor  erred  in  charging  the 
jpry  as  follows:  "You  understand,  unless  the 
lady  has  acquired  title  by  adverse  possession, 
such  as  I  have  called  your  attention  to,  she 
does  not  own  the  land,  because  the  defendants 
have  got  a  deed  from  the  father  of  the  folks 
that  she  claims  under,  and,  if  there  has  never 
been  possession  by  anybody  since  these  deeds 
were  made  up  to  date,  the  defendants  would  own 
the  land,  because  it  is  perfectly  plain  to  you, 
gentlemen,  that  if  I  made  a  deed  to  Jim  Smith 
to-day  for  a  piece  of  land  which  I  own,  and  I 
die  to-morrow,  and  next  week  my  heirs  make 
a  deed  for  the  same  piece  of  land  to  John  Jones, 
the  man  that  I  made  a  deed  to  has  got  good 
title,  because  I  made  it  during  my  lifetime,  when 
I  owned  it,  and  that  would  be  a  superior  title 
to  any  deed  that  my  heirs  could  make  to  the 
same  piece  of  land  after  I  died." 

Sixth.  That  his  honor  erred  in  charging  the 
jury  as  follows:  "If  no  evidence  had  been  in- 
troduced by  either  party  about  any  possession, 


fths  plaintiff  would  not  own  the  land,  but  the 
defendant  would  own  it" 

Seventh.  That  his  honor  erred  in  charing 
the  jury  as  follows:  "But  if  she  ever  acquired 
title  by  seven  years'  possession,  as  I  have  out- 
lined to  you,  she  still  owns  it,  unless  the  defend- 
ant has  shown  you  that  he  got  it  away  from  her 
by  seven  years'  possession  since  her  title  rip- 
ened." 

Eighth.  That  his  honor  erred  in  charging  the 
jury  as  follows:  "If  she  has  shown  she  ever  got 
title  by  seven  years'  possession  of  the  kind  I 
have  outlined  to  you,  she  would  still  own  it,  if 
she  ever  did,  unless  defendants,  the  burden  be- 
ing on  them,  show  by  them  they  got  title  from 
her  by  seven  years'  adverse  possession  of  the 
nature  and  kind  as  I  have  outlined  to  ^ou." 

Ninth.  That  his  honor  erred  in  charging  the 
jury  as  follows:  "If  you  find  that,  by  the  great- 
er weight  of  the  evidence,  the  burden  of  that 
last  proposition  being  on  the  defendants,  then 
seven  years'  adverse  possession  by  the  defend- 
ants would  get  the  title  back,  away  from  the 
plaintiff,  even  if  she  had  once  got  it  If  the 
defendants  have  not  had  that  kind  of  posses- 
sion, and  the  plaintiff  ever  got  title  by  her  sev- 
en years'  jrassession,  she  owns  it  now.  If  she 
never  got  title  by  seven  years'  possession,  such 
as  I  have  outlined  to  you,  then  the  defendants 
own  the  land,  because  the  plaintiff's  title  is  de- 
pendent upon  possession." 

Tenth.  That  his  honor  erred  in  overruling 
plaintiff's  motion  for  new  trial,  and  in  render- 
ing the  judgment  set  out  in  the  record. 

O.  D.  Weeks  and  Gea  H.  Howell,  both  of 
.Wilmington,  for  appellants.    W.  P.  Gafford 
and  W.  P.  Mangum  Turner,  both  of  Wilming- 
ton, for  appellees. 

WALKER,  J.  The  action  was  brought  for 
the  recovery  of  land.  The  plaintiffs  claimed 
title  under  Isaac  Spicer,  by  a  deed  from  his 
widow  and  heirs  at  law,  dated  December  15, 
1890,  and  mesne  conveyances  to  them,  he  hav- 
ing died  after  the  year  1875.  Defendants 
claimed  from  Isaac  Spicer,  under  a  mort- 
gage made  by  him  to  John  G.  Millis,  Febru- 
ary 15,  1875,  and  duly  probated  and  register- 
ed April  4,  1881,  and  mesne  conveyances  to 
them.  There  was  evidence  that  John  C. 
Millis  took  possession  of  the  premises  after 
default  in  payment  of  the  debt,  and  he,  and 
those  claiming  under  him,  remained  in  pos- 
session for  some  years,  and  also  evidence 
that  defendants  entered  into  possession,  un- 
der the  deed  from  the  widow  and  heirs,  and 
held  the  possession  for  several  years.  We 
deem  it  unnecessary  to  recite  the  evidence 
in  the  view  we  take  of  the  case. 

[1]  It  is  familiar  learning  that,  at  least, 
after  default  of  the  mortgagor  in  paying  the 
debt  secured  by  the  mortgage,  the  mortgagee 
is  entitled  to  the  possession,  and  is  accounta- 
ble to  the  mortgagor  for  rents  and  profits; 
and,  nothing  else  appearing,  the  mortgagee, 
or  his  assignee,  who  has  the  same  right,  is 
entitled  to  recover  upon  the  mere  strength  of 
the  legal  title  so  held  by  him.  Wittkowski 
V.  Watkins,  84  N.  C.  457.  The  doctrine  is 
thus  stated  in  27  Cyc.  1234: 

"By  the  strict  doctrine  of  the  common  law  a 
mortgagee  is  entitled  to  the  immediate  posses- 
sion of  the  mortgaged  premises,  in  the  character 
of  the  legal  owner,  and  therefore,  unless  his 
ri^ht  in  this  respect  is  waived  or  controlled  by 
stipulation  in  the  mortgage,  he  may,  even  be- 
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fore  breach  of  condition,  maintain  ejectment 
and  oust  the  mortgagor.  But  according  to  the 
modern  equitable  doctrine,  which  regards  the 
mortgage  as  nothing  more  than  a  lien  or  securi- 
ty, the  mortgagor  is  entitled  to  remain  in  the 
possession  and  enjoyment  of  the  estate  at  least 
until  breach  of  condition,  even  without  the 
clause  now  commonly  inserted  in  mortgages  se- 
curing this  right  to  him." 

We  have  adopted   the  common-law   rule 

that  a  mortgage  carries  the  legal  title  to  the 

mortgagee,  which  he  holds  in  trust  for  the 

security  of  his  debt.     A  mortgage  of  land 

is  not  a  mere  pledge  or  chattel  security.    It 

was  said  in  Williams  v.  Teachey,  85  N.  C. 

404: 

*'In  many  of  the  states  the  strict  legal  rela- 
tions of  the  parties  resulting  from  the  making 
of  a  mortgage  have  been  changed,  'for  the  most 
part  by  statute,'  remarks  a  recent  author,  *bo 
that  a  mortgage  is  regarded  as  a  mere  pledge, 
and  the  rights  and  remedies  under  it  are  wholly 
equitable,  so  that  a  second  system  has  grown 
out  of  the  first'  1  Jones,  Mortg.,  8  17.  It  is 
held  that  the  mortgage,  though  conveying  land, 
passes  but  a  chattel  interest  incidental  to  and 
partaking  of  the  nature  of  the  debt  intended  to 
be  protected,  and  hence  upon  the  death  of  the 
mortgagee  it  may  be  assigned  b^  his  personal 
representative.  Id.  706.  Such  is  not  the  law 
in  this  state,  and  the  distinction  is  maintained 
between  the  legal  estate  in  the  mortgagee  and 
the  equitable  estate  in  the  mortgagor,  created 
by  the  execution  of  the  mortgage  deed,  while 
the  latter  is  subject  to  dower  and  to  sale  under 
execution" — citing  Hemphill  v.  Ross,  66  N.  C. 
477 ;  EUis  v.  Hussey,  66  N.  0.  501 ;  Isler  v. 
Koonce,  81  N.  C.  d7& 

See,  also,  Damerori  v.  E^kridge,  104  N.  C. 
625,  10  S.  E.  700. 

[2]  As  the  mortgagee  of  land  has  the  le- 
^al  title,  he  is  entitled  to  the  possession. 
Parker  v.  Banks,  79  N.  'C.  480.  It  follows 
tliat,  in  this  case,  the  defendants  were  en- 
titled to  recover,  unless  the  plaintiffs  could 
show  that  in  some  way  they  had  acquired 
the  title  and  right  to  the  possession.  The 
burden  of  establishing  their  right  to  a  re- 
covery was  upon  them,  as  plaintiffs,  at  the 
outset,  and  when  the  facts  as  to  the  convey- 
ances appeared,  or  were  admitted,  as  here, 
it,  of  course,  remained  with  them.  They  con- 
tend that  they  have  acquired  the  title  as 
against  the  mortgagee,  and  his  assignees,  the 
defendants,  by  the  lapse  of  time,  but  if  that 
can  be  set  up  in  this  action  (it  not  being  an 
action  to  redeem),  under  Revisal,  $  391,  sub- 
sees.  3,  4,  it  does  not  appear  whether  or  not 
the  debt  was  paid,  or,  if  paid,  at  what  time; 
and,  besides,  the  mortgagee  or  his  assigns 
were  in  possession. 

[3]  But  they  further  contend  that  about 
1890  they  acquired,  at  least,  color  of  title  by 
the  deed  from  the  widow  to  her  assignor, 
James  Ck>wan,  and  from  him  by  mesne  con- 
Teyanoes  executed  in  1893  and  1894  to  her- 
self. She  testified  that  her  former  husband, 
James  C!owan,  and  herself  were  in  possession 
of  the  property,  the  lot  being  200  feet  wide, 
from  1891  until  she  sold  a  part  of  It  to  Mr. 
B.  R.  King,  132%  feet  of  the  lot  at  the  cor- 
ner, and  she  then  kept  the  remainder,  or 
67V6  feet  at  the  western  end  herself,  and 
continued  in  possession  of  it,  except  that  0« 


E.  Goodwin,  in  1894,  entered  upon  it,  as  she 
was  told,  and  built  a  house  or  houses  there. 
That  she  was  absent  from  Wilmington, 
where  the  lot  Is  situated,  for  two  or  three 
years  about  the  time  that  Goodwin  built  the 
house  upon  it,  and  upon  her  return  she  dis- 
covered that  Goodwin  had  built  houses  there 
and  rented  them,  and  afterwards  in  1907 
and  1908  she  commenced  this  suit  The 
court  charged  that  if  the  plaintiff  had  con- 
tinued in  adverse  possession  of  the  land  for 
seven  years  from  the  date  of  the  deed,  which 
she  claimed  to  be  color  of  title,  she  would  be 
entitled  to  recover,  and  they  would  answer 
in  her  favor;  that  she  Is  the  owner  of  the 
land  described  in  the  complaint  and  entitled 
to  the  possession  thereof,  it  being  admitted 
that  the  title  to  the  land  is  out  of  the  state. 
This  instruction  was  in  plaintiffs*  favor,  and 
all,  and,  perhaps,  more  than,  she  had  any 
right  to  expect  from  the  court,  and  the  Jury 
found  against  her.  The  assignments  of  er- 
ror cannot  be  sustained. 

[4,  6] '  First  assignment:  The  testimony  of 
Lucy  Faires,  which  was  excluded,  was  not 
material  in  the  view  we  take  of  the  case; 
and,  if  it  was,  it  could  not  have  changed  the 
result 

[6]  Second  assignment:  We  have  not  re- 
garded the  alleged  possession  of  J.  0.  Mil- 
lis,  the  mortgagee,  as  material,  but  have  con- 
sidered him  as  holding  the  legal  title  in  trust 
for  the  plaintitts,  who  are  the  assignees  of 
the  equity  of  redemption  (Dlckerson  v.  Sim- 
mons, 141  N.  O.  325,  53  S.  El.  850,  10  L.  R. 
A.  [N.  S.]  185,  115  Am.  St  Rep.  682,  8  Ann. 
Cas.  361),  and  the  trust  as  still  open.  But 
notwithstanding  this  contention,  which  we 
have  favored,  the  mortgagee  had  the  legal 
title,  though  in  trust,  and  was  entitled  to  the 
possession,  and  was  constructively  in  posses- 
sion, if  there  was  no  actual  possession  by 
any  one  (Gaboon  v.  Simmons,  29  N.  0.  189; 
Drake  v.  Howell,  133  N.  0.  163.  165,  166,  45 
S.  El  539),  and  the  legal  title,  and  construc- 
tive possession,  is  suflacient  for  a  recovery  in 
ejectment  against  one  who  enters,  not  having 
a  better  title.  We  will  presently  refer  more 
fully  to  this  principle,  as  applied  to  the  trust 
relation  of  mortgagee  and  mortgagor. 

[7]  Third  assignment:  As  we  have  already 
said,  the  mortgagee  has  been  regarded  as 
holding  in  trust  for  the  mortgagor,  but  that 
does  not  alter  his  right  to  the  possession  of 
the  land,  as  against  the  mortgagor,  unless 
the  latter  has,  by  some  special  circumstance, 
shown  his  superior  right  to  the  same,  which 
has  not  been  done  here. 

Fourth  assignment:  This  was  a  correct  in- 
struction, for,  as  we  have  intimated,  it  only 
states  that,  nothing  else  appearing,  plain- 
tiffs hold  the  equity  of  redemption  by  con- 
veyance from  the  mortgagor  and  mesne  con- 
veyances to  her,  and  defendants  hold  the  le- 
gal title  of  the  mortgage  by  deed  from  him 
and  mesne  conveyances  to  them;  the  latter 
have  the  better  title  and  right  to  the  posses- 
sion, unless  the  plaintiffs  have,  in  some  way, 


iU 


95  SOUTHEASTERN  REPORTEE 


(N.C. 


shown  a  better  title,  which  she  has  not  done. 
The  jury  have  even  decided  that  she  had  no 
sufficient  adverse  possession,  If  any  at  all, 
and  we  are  of  the  opinion  that,  upon  her 
own  showing,  she  did  not  have  such  adverse 
possession,  for  the  length  of  time  required, 
to  ripen  her  title,  even  if  she  had  color  of 
title. 

[8]  The  fifth,  sixth,  seventh,  eighth,  and 
ninth  assignments  of  error  are  fully  covered 
by  what  we  have  already  said.  The  jury 
have  found  correctly,  as  we  are  of  the  opin- 
ion that  plaintiffs'  possession  was  not  ad- 
verse, under  Parker  v.  Banks,  supra,  and,  if 
not  adverse,  what  the  judge  said  about  the 
necessity  of  defendants'  having  adverse  pos- 
session to  restore  the  title  to  themselves  was 
Immaterial,  as  they  had  not  lost  the  title  by 
any  adverse  possession,  and  therefore  they 
need  not  acquire  what  they  had  not  lost. 
The  plaintiffs  being  assignees  of  the  mort- 
gagor, their  possession  could  not  be  consid- 
ered as  adverse  to  the  defendants,  who  were 
assignees  of  the  mortgagee.  Plaintiffs  have, 
in  this  case,  claimed  that  the  possession  of 
the  mortgagee,  or  his  assignees,  could  not 
be  adverse  to  her,  as  they  held  In  trust  for 
her,  and  formerly  for  her  assignors.  And 
the  converse,  therefore,  is  equally  true,  that 
the  mortgagor  in  possession  holds  under  the 
mortgagee,  and  not  against  him,  unless  some 
break  in  the  trust  relation,  as,  for  instance, 
a  hostile  i>ossession  or  repudiation  of  the 
trust  is  previously  shown.  Mere  possession 
is  not  sufficient  for  this  purpose.  The  court 
said  in  Parker  v.  Banks,  79  N.  C.  at  page 
483: 

'The  mortgagor  in  possession  sold  and  con- 
veyed to  his  tenant,  also  in  possession,  the  mort- 
gage having  been  duly  registered  prior  to  the 
sale  by  the  mortgagor.  It  is  insisted  that  the 
purchaser,  having  continued  in  possession  for 
seven  years  after  his  purchase  before  the  begin- 
ning of  this  action,  is  {protected  by  the  statute 
of  limitations  against  this  action  by  the  assignee 
of  the  mortgagee.  It  is  well  settled  that  the 
mortgagor  is  the  tenant  of  the  mortgagee,  and 
therefore  that  his  possession  is  not  hostile  or 
adverse  to  the  mortgagee;  nor  can  the  mort- 
gagor make  any  lease  or  contract  respecting  the 
mortgaged  premises  effectual  to  bind  the  mort- 
gagee or  prejudicial  to  his  title ;  neither  can  the 
assignee  of  the  mortgagor  hold  possession  ad- 
verse to  the  mortgagee,  unless  the  assignee  has 
taken  a  conveyance  without  notice.  But  where 
a  bona  fide  purchaser  from  the  mortgagor  en- 
tered without  notice  of  the  mortgage  (which 
was  not  registered  till  after  the  commencement 
of  the  ejectment  suit),  and  he  and  those  claiming 
under  him  had  been  in  the  continual  possession 
of  the  premises,  claiming  under  color  of  title 
for  more  than  the  time  limited  by  statute,  it 
was  held  in  this  state  sufficient  to  bar  the  mort- 

fagee  or  any  claiming  under  him.  Baker  v. 
ivans,  4  N.  O.  417.  And  such  is  the  general 
doctrine.  Perkins  v.  Pitts,  11  Mass.  125  ;  New- 
man v.  Chapman,  2  Rand.  (Va.)  93  [14  Am.  Dec. 
766] ;  Angell  on  Limitations,  554 ;  Wellborn 
v.  Finley,  52  N.  C.  228.  Apply  these  principles 
to  our  case:  It  was  virtually  decided  in  Flem- 
ing V.  Burgin,  37  N.  C.  584,  that  a  registered 
mortgage  is  notice  to  a  subsequent  purchaser 
from  the  mortgagor.  This  decision  has  been  ap- 
proved and  affirmed  in  Leggett  v.  Bullock,  44 
N.  C.  283,  and  in  McLennan  v.  McLeodj  70  N. 
0.  364,  and,  such  being  the  obvious  policy  and 


purpose  of  our  registration  laws,  as  well  as  the 
convenience  and  good  sense  of  the  thing,  it  may 
now  be  considered  as  settled  in  this  state  that 
the  purchaser  from  the  mortgagor,  or  the  mort- 
gagee, after  a  mortgage  duly  registered,  is  a 
purchaser  with  notice.  Adams,  £q.  152;  2 
Kent,  172.  The  intestate  of  the  defendant, 
tben,  purchased  with  notice  of  the  mortgage 
and  took  only  such  title  as  the  mortgagor  bad, 
and  subject  to  all  the  stipulations  contained 
in  the  mortgage  deed.  He  simply  took  the  place 
of  the  mortgagor,  and  as  the  mortgagor  cannot 
claim  adversely  to  the  mortgagee,  neither  can 
his  assignee  with  notice.  The  right  of  the  pur- 
chaser can  in  no  case  go  beyond  his  own  title, 
and  whatever  appears  in  the  registered  mort- 
gage is  as  much  an  integral  part  of  his  title  as 
if  it  had  been  inserted  in  his  deed  from  the 
mortgagor.  Such  notice,  therefore,  is  of  the 
most  conclusive  nature,  and  is  insusceptible  of 
being  rebutted  or  explained  away.  2  White  & 
Tudor,  Eq.  Cases,  21  Le  Neve  &  Le  Neve,  and 
notes." 

So  far  Justice  Bynum  has  shown  what 
the  relation  of  mortgagor  and  mortgagee  is, 
and  how  It  is  affected  by  either  of  them 
having  possession  of  the  land.  He  then 
practically  applies  the  principle  in  these 
words : 

"The  defendant  acquired  by  the  purchase  only 
that  which  the  mortgagor  could  rightfully  con- 
vey, to  wit,  the  equity  of  redemption  in  the 
land ;  and  nothing  short  of  the  payment  and 
discharge  of  the  mortgage  debt  will  change  his 
relations  with  the  mortgagee.  Adams,  Eq.,  110. 
It  follows  that  the  deed  from  Pool  to  Banks, 
a  purchaser  with  notice,  conveyed  the  equity 
of  redemption  only,  and  that  such  title  is  not 
that  colorable  title,  a  possession  under  which 
for  seven  years  will  bar  the  mortgagee's  right 
of  action.  The  only  limitation  upon  the  mort- 
gagee's right  of  action  in  this  case  is  contained 
in  O.  0.  P.  §  31  (3),  which  prescribes  that  where 
the  mortgagor  has  been  in  possession,  the  ac- 
tion for  foreclosure  or  sale  shall  be  brought  by 
the  mortgagee  within  ten  years  after  forfeiture 
of  the  mortgage,  or  after  the  power  of  sale  be- 
came absolute,  or  within  ten  years  after  the  last 
payment  on  the  debt  Such  time  has  not  daps- 
ed  in  this  case.  Take  another  view  of  this  ac- 
tion: Even  assuming  that  Pool's  deed  to  Banks 
was  a  colorable  title,  it  has  been  long  settled 
that  the  possession  under  it,  to  bar  an  action 
under  the  statute,  must  be  an  adverse  posses- 
sion. The  constructive  possession  was  in  the 
mortgagee,  and  that  continued  until  an  adverse 
possession  commenced,  and  that  adverse  posses- 
sion must  have  continued  seven  years  before 
the  right  of  possession  of  the  first  grantee  could 
be  lost.  Slade  v.  Smith,  2  N.  G.  248.  But  the 
law  never  presumes  a  wrong;  hence  he  who 
alleges  an  adverse  possession  against  the  better 
title  must  show  it,  as  well  as  allege  it.'* 

It  would  seem  that  this  statement  of  the 
law  answers  conclusiyely  the  plaintiffs*  ob- 
jections. The  charge  of  the  Judge,  instead 
of  being  adverse  to  the  plaintiffs,  went  to 
the  extreme  verge  of  the  law,  if  not  beyond, 
in  their  favor,  and  they  have  no  ground  of 
complaint  This  is  not  an  action  to  redeem 
from  the  mortgagee,  but  a  straight  v  action 
of  ejectment,  with  no  equitable  element 
pleaded.  The  statute  of  limitations  is  not 
therefore  really  involved  (Gone  v.  Hyatt, 
132  N.  O.  810,  44  S.  B.  678);  and,  if  it  were, 
there  has  been  no  evidence  to  show  that  it 
applies  beneficially  to  the  plaintiffs.  l%ere 
is  no  proof  here  of  actual  payment  of  the 
indebtedness  secured  by  the  mortgage,  and 
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the  fact  is,  so  far  as  appears,  that  the  trust 
relation  is  still  open,  and  therefore  Parker 
V.  Banks,  supra,  applies. 

The  case  has  heen  tried  on  its  merits, 
with  proper  instructions  to  the  Jury  so  far 
as  the  plaintiffs  are  concerned,  and  their 
exceptions,  therefore,  were  not  well  taken, 
and  must  be  overruled. 

No  error. 


(175  N.  c.  261) 
ROE  et  al.  v.  JOURNBGAN.     (No.  249.) 

(Supreme  Oourt  of  North  Carolina.    March  27, 

1918.) 

1.  Deeds    ^=»1  33(3)  — Remain  debs  — Afteb- 
BOBN  Childeen. 

A  deed  conveying  a  life  estate  remainder  over 
to  children  of  life  tenant  includes  children  born 
after  delivery  of  deed. 

2.  Deeds   ^s>in  —  Revocation   of   Deed  — 
Statutes. 

Revisal  1905,  |  1045,  conferring  power  to 
revoke  a  deed  when  made  to  persona  not  then 
in  being,  could  not  affect  titles  which  had  passed 
before  the  act  took  effect. 

3.  Deeds  ^=>177— Revocation. 

Before  passage  of  Revisal  1905,  §  1045,  a 
deed  made  to  remaindermen  not  in  esse  could 
not  be  recalled. 

4.  Evidence    <&=>230(3)— "Admissions*'— Ad- 
missibiutt. 

In  an  action  for  the  recovery  of  land,  where- 
in plaintiffs  claimed  under  a  deed,  delivery  of 
which  was  questioned,  a  statement  by  the  gran- 
tee as  life  tenant  in  such  deed  ithat  he  had  not 
accepted  the  land  was  not  competent  as  an  ad- 
mission because  not  made  by  a  party  or  by  one 
under  whom  plaintiffs  claimed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Admis- 
sion.] 

5.  Evidence     ^=»273(4)  —  Admissibility  — 
"Declarations  Against  Interest.** 

In  an  action  for  the  recovery  of  land,  a 
statement  by  the  grantee  of  the '  deed  under 
which  plaintiffs  claimed,  and  the  delivery  of 
which  was  questioned,  that  he  would  not  ac- 
cept the  property,  was  not  admissible  as  a  dec- 
laration against  interest;  it  not  appearing  that 
he  had  no  probable  motive  to  falsify,  and  that 
there  was  a  total  absence  of  interest  to  pervert 
the  fact. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Declara- 
tion Against  Interest.] 

6.  Pleading  ^=»36(3)— Admissions  in  Plead- 
ings—Effect. 

In  an  action  for  the  recovery  of  real  prop- 
erty, wherein  the  issues  turned  upon  the  fact 
of  delivery  of  the  deed  under  which  plaintiffs 
claimed,  failure  of  defendant  to  deny  the  allega- 
tion of  delivery  was  an  admission  thereof,  and 
precluded  defendant  from  raising  the  question 
of  such  delivery. 

Appeal  from  Superior  Court,  Franklin 
County;   Lyon,  Judge. 

Action  by  Bennie  Roe  and  another  against 
James  Joumegan.  Judgment  for  defendant, 
and  plaintiffs  appeal.    New  trial  granted. 

This  is  an  action  for  the  recovery  of  land. 
Plaintiffs  claim  under  the  deed  of  their 
grandfather,  Wm.  Roe,  dated  August  26,  1881, 
and  recorded  May  27,  1882,  made  to  plain- 
tiffs' father,  Winfield  Scott  Roe.    Defendant! 


claims  under  a  deed  made  by  Wm.  Roe  to 
Winfield  Scott  Roe,  dated  January  2,  1886, 
and  recorded  January  25,  1886,  for  the  same 
land,  and  subsequent  deed  of  W.  S.  Roe  and 
wife  to  defendant,  also  duly  recorded.  The 
deed  of  August  26,  1881,  contained  haben- 
dum as  follows: 

**To  have  and  to  hold  to  him,  the  said  W.  S. 
Roe,  during  his  natural  life,  and  if  he  should 
have  any  living  child  or  children,  then  to  them, 
or  if  his  wife,  Mary  Roe,  should  survive  him, 
then  to  her  during  her  lifetime,  the  said  W.  S. 
Roe  having  no  children,  then  the  said  land  is 
to  revert  back  as  a  part  of  my  estate." 

The  second  deed  was  in  fee  simple,  was 
made  after  the  death  of  Mary  Roe,  the  sec- 
ond taker  for  life  under  the  first  deed,  who 
had  died  withgut  issue,  and  the  deed  contain- 
ed the  following  reference  to  the  first-named 
deed: 

*'It  being  the  tract  of  land  deeded  by  the 
said  Wm.  Roe  and  wife  to  W.  S.  Roe  during  his 
lifetime,  and  containing  fifty  acres,  more  or 
less." 

W.  S.  Roe  married  a  second  time,  and  died 
in  July,  1915,  leaving  issue  surviving,  Elijah 
Roe  and  Bennie  Roe,  plaintiffs. 

The  real  controversy  on  the  trial  was  as  to 
the  delivery  of  the  deed  of  1881,  and  on  this 
question  the  defendant  was  permitted  to 
prove  by  a  witness  that  he  went  to  see  W.  S. 
Roe,  a  short  time  before  the  deed  of  1886 
was  executed,  for  the  purpose  of  buying  the 
land,  and  that  he  (W.  S.  Roe)  said  "he  didn't 
have  any  land  to  sell;  said  his  father  had 
offered  to  give  him  a  place,  but  he  wouldn't 
accept  iL"    The  plaintiffs  excepted. 

Wm.  H.  Ruffin  and  Thos.  W.  Ruffin,  both 
of  Louisburg,  and  Wm.  W.  Boddie,  of  Mid- 
land, Tex.,  for  appellants.  Yarborough  & 
Beam,  of  Louisburg,  and  A.  J.  Harris,  of 
Henderson,  for  appellee. 

ALLEN,  J,  [1-3]  The  plaintiffs  are  the 
owners  of  the  land  in  controversy  if  the  deed 
of  1881  was  delivered,  although  not  then  in 
esse,  because  of  the  conveyance  by  the  deed 
of  a  life  estate  to  W.  S.  Roe  (Powell  v.  Powell, 
168  N.  C.  561,  84  S.  E.  860),  and  the  deed  of 
1886  could  not  affect  their  title,  as  it  was 
executed  prior  to  the  enactment  of  the  stat- 
ute conferring  the  power  to  revoke  a  deed 
when  made  to  persons  not  then  in  being  (Acts 
1893,  c.  498,  now  Revisal,  §  1045);  and  the 
title  having  passed  from  the  grantor  by  the 
first  deed,  if  delivered,  it  could  not  be  re- 
called (Buchanan  v,  .Clark,  164  N.  C.  58,  80 
S.  E.  424).  These  positions,  practically  con- 
ceded by  the  parties,  show  the  importance 
and  materiality  of  the  declaration  of  W.  S. 
Roe,  which  is  the  only  evidence  offered  by  the 
defendant  to  rebut  the  presumption  of  deliv- 
ery arising  from  the  registration  of  the  deed, 
and  the  question  presented  is  as  to  the  ad- 
missibility of  this  declaration. 

[4]  It  was  not  competent  as  an  admission 
because  not  made  by  a  party,  or  by  one  under 
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whom  the  plaintiffs  dalm,  as  they  derive 
their  title  from  the  deed  of  Wm.  Roe,  and 
not  from  W.  S.  Roe,  and  if  admissible  at  all 
it  must  be  as  a  declaration  against  interest, 
which  is  a  recognized  exception  to  the  rule 
excluding  hearsay  evidence. 

[5]  Declarations  against  interest  are  ad- 
mitted from  necessity,  as  otherwise,  the  de- 
clarant being  dead,  a  party  might  be  deprived 
of  the  opportunity  to  establish  a  just  cause, 
and  because  self-interest  is  supposed  to  sup- 
ply a  test  of  tri^th  as  efficacious  as  the  oath 
and  cross-examination,  and  it  has  been  held, 
in  the  application  of  the  rule,  that  the  decla- 
ration of  a  life  tenant  may  be  competent 
against  a  remainderman.  Smith  v.  Moore, 
142  N.  C.  287,  55  S.  B.  275,  7  li.  R.  A.  (N.  S.) 
684.  The  courts,  however,  while  receiving 
evidence  of  this  character,  say  that: 

**The  testimony  of  witnesses,  baaed  merely 
upon  memory  as  to  oral  statements  made  bv 
persons  since  deceased,  shoald  be  received  with 
great  caution,  and  if  a  long  time  has  elapsed 
since  the  alleged  statements  (in  this  case  more 
than  thirty  years),  such  testimony  is  held  to 
be  most  unsatisfactory  and  inconclusive."  Dix- 
on V.  Dixon,  123  Md.  68,  90  AtL  851,  Ann. 
Cas;  1015D   622. 

"Words  are  harder  to  observe  than  physical 
things."     Minto,  Logic,  290. 

"The  narration  of  conversations  correctly  is 
the  most  difficult  fact  of  memory  and  expres- 
sion."    Piffet*8  Succession,  37  La.  Ann.  871. 

"Conversations  are  always  but  partially  recol- 
lected, never  truly  stated.**  Note  to  Wilbur  v. 
Toothaker,  18  Ann.  Cas.  1191. 

"This  character  of  evidence  is  the  weakest 
and  least  satisfactory  of  any  in  persuasive  char- 
acter; it  may  be  observed  that  they  ought  ^to 
be  received  with  great  caution.  *The  evidence, 
consisting  as  it  does  in  the  mere  repetition  oi 
oral  statements,  is  subject  to  much  imperfection 
and  mistake;  the  party  himself  either  being 
misinformed,  or  not  having  clearly  expressed 
his  own  meaning,  or  the  witness  having  misun- 
derstood him.  It  frequently  happens  also  that 
the  witness  by  unintentionally  altering  a  few 
of  the  expressions  really  used  gives  an  effect 
to  the  statement  completely  at  variance  with 
what  the  party  did  say'.*  1  Green.  Ev.  (16th 
Ed.)  S  200.  Though  the  witness  who  testifies 
to  tne  oral  statement  may  be  honest,  his  memory 
may  be  at  fault,  or  he  may  have  failed  to  com- 
prehend and  interpret  the  statement  as  it  was 
intended  to  be  understood  by  the  speaker. 
♦  ♦  ♦  Moreover,  so  easy  is  it  to  fabricate 
such  evidence  that  there  is  strong  temptation 
to  a  dishonest  or  interested  witness  to  do  so. 
17  Cyc.  806.  After  enumerating  these  elements 
of  weakness,  the  author  of  the  article  in  Cyc 
on  this  subject  at  page  808  remarks,  *  Exposed 
to  all  the  infirmities  just  mentioned  is  the  tes- 
timony to  oral  statements  of  dead  men,  which  is 
invariably  subjected  to  the  closest  scrutiny,  in 
view  of  the  impossibility  in  most  cases  of  con- 
Gonvicdng  the  witness  of  perjury  if  his  testi- 
mony is  willfully  false.'  "  Escallier  v.  Railroad, 
46  Mont.  238,  127  Pac.  458,  Ann.  Cas.  1914B, 
470,  471. 

In  furtherance  of  this  policy  of  caution  and 
scrutiny  the  line  has  been  marked  between 
the  declarations  of  deceased  persons  and  the 
admissions  of  parties,  which  are  subject  to 
some  but  not  to  all  the  infirmities  of  evi- 
dence of  declarations,  and  rules  have  been 
formulated  prescribing  tests  for  their  ad- 
missibility. The  distinction  between  admis- 
sions and  declarations  against  interest  is  very 


clearly  stated  by  Mr.  Chamberlayne  in  his 
work  on  Evidence,  vol.  2,  {  1235,  as  foUows: 

"(a)  The  admission  is  the  statement  of  a  par- 
ty; the  dedaration  against  interest  is  made  by 
a  third  person,  (b)  To  be  admissible  at  all  the 
declaration  against  interest  must  contravene, 
to  the  knowledge  of  the  declarant,  his  pecuniary 
or  proprietary  interest.  In  case  of  an  admis- 
sion, such  a  state  of  affairs  would  enhance  the 
probative  weight ;  it  would  not,  however,  be  es- 
sential to  admissibility.  To  secure  that,  it  is 
sufficient  that  the  statement  should  be  the  volun- 
tary act  of  the  party  and  cover  a  probative  or  res 
gestae  fact,  (c)  The  declaration  against  interest 
IS  secondary  evidence,  and  is  incompetent  unless 
the  declarant  is  shown  to  be  dead,  absent  from 
the  jurisdiction,  or  unavailable  for  some  other 
sufficient  cause.  The  admission,  on  the  con- 
trary, is  primary  evidence,  and  is  competent, 
though  the  declarant  be  present  in  court  and 
ready  to  testify,  ^d)  An  admission  may  be 
made  at  any  time.  The  declaration  against  in- 
terest is  incompetent  if  made  post  litem  motam. 
(e)  The  admissibility  of  a  declaration  against 
interest  is  governed  bj  the  rules  of  sound  rea- 
son. That  of  an  admission  is  determined  large- 
ly by  procedure." 

The  same  author  says  (volume  4,  i  2770): 

That  "the  declarant  must  have  been  distinctly 
conscious,  at  the  time  of  making  his  assertion, 
that  it  was  directiy  opposed  to  his  pecuniary  or 
proprietary  interests."  That  there  was  an  "an 
absence  of  controlling  motive  to  misrepresent*' 
(section  2772).  That  '*the  burden  of  proving 
that  the  declaration  was  against  the  interest  of 
the  deceased  declarant  lies  upon  the  proponent 
of  the  evidence"  (section  2773).  That  "to  estab- 
lish the  degree  of  relevancy  or  probative  force 
upon  which  this' exception  to  the  hearsay  rule 
rests,  it  is  essential  that  the  speaker  should  pos- 
sess a  present,  rather  than  be  expecting  to  ac- 
quire a  future,  interest.  He  must  not  only 
possess  this  interest  in  point  of  fact,  but  be 
aware  that  he  does  so.  The  willingness  of  the 
declarant  to  minimize  his  apparent  interest 
must  not  spring  from  a  desire  that  a  stUl  great- 
er gain  will  result  by  his  making  an  apparently 
trifling  sacrifice,  so  that  he  may  be  really  the 
victim  of  a  controlling  motive'  to  misrepresent 
while  seemingly  forced  to  speak  the  truth,  though 
highly  injurious  to  himself.  In  other  words,  it 
is  required  that  the  interest  in  derogation  of 
which  the  declarant  speaks  should  be  shown  by 
the  proponent  to  be  (1)  actual ;  (2)  known  to  the 
declarant;  (3)  the  substantial  interest  involved 
in  the  matter"  (section  2781).  That  "should 
the  interest  of  the  declarant  be  erroneously  sup- 
posed by  him  to  be  served  by  the  statement 
which  he  is  making,  the  latter  is  devoid  of  pro- 
bative force,  although  as  the  situation  actually 
exists  it  is  very  much  against  his  pecuniary  or 
proprietary  interest"  (section  2782).  And  **it 
should  be  made  to  appear  by  the  proponent  that 
the  declarant  is  not,  as  it  were,  making  a  jetti- 
son, throwing  over  a  small  portion  of  his  cargo 
for  the  sake  of  saving  the  rest.  Should  the 
court  come  to  entertain  a  suspicion  that  it  is 
dealing  with  an  attempt  to  prejudice  a  small 
interest  for  the  purpose  or  with  the  result  of 
saving  a  large  one,  the  evidence  will  be  rejected" 
(section  2784). 

The  other  text-writers  lay  down  the  same 
general  principles,  although  not  usually  with 
the  same  elaboration,  and  applying  them  to 
the  evidence  before  us  the  declaration  of  W. 
S.  Roe  is  incompetent  We  will  not  put  our 
decision  on  the  ground  that  the  declaration 
was  not  made  ante  litem  motam,  which 
means  the  beginning  of  a  controversy,  and 
not  of  an  action  (Westfeldt  v.  Adams,  131  N. 
C.  385,  42  S.  E.  823),  because  there  is  a  con- 
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flict  of  authority  as  to  the  necessity  for  this 
requirement;  but  If  we  did  so,  it  appears  that 
the  controversy  as  to  the  delivery  of  the  deed 
had  already  arisen,  as  the  registration  of  the 
deed  presumed  delivery  and  the  declarant 
was  denying  it 

We  prefer  to  deal  with  the  question  as  to 
whether  the  defendant  has  sustained  the  bur- 
den of  showing  that  the  declaration  was 
against  the  Interest  of  the  declarant,  that  "he 
had  no  probable  motive  to  falsify  the  fact  de- 
dared'*  (Smith  V.  Moore,  supra),  and  that 
there  was  "a  total  absence  of  interest  to  per- 
vert the  fact*'  (Smith  v.  Moore,  quoting  from 
Lord  EUenborough).  Whatever  else  may  be 
in  doubt,  it  is  clear  that  the  declarant  did 
not  believe  it  was  against  his  interest  to  say 
that  the- deed  of  1881  had  not  been  delivered, 
and  there  was  therefore  absent  the  conscious- 
ness of  self-interest,  which  takes  the  place 
of  the  oath  and  cross-examination,  and  with- 
out which  the  declaration  is  not  admissible. 

So  far  from  thinking  such  a  declaration 
against  his  interest,  he  evidently  thought  the 
deed  of  1881,  conveying  to  him  a  life  estate, 
was  injurious  to  him,  because  he  says  he 
would  not  accept  it  Nor  is  the  declaration 
shown  to  be  free  from  a  probable  motive  to 
pervert  the  truth.  If  the  deed  of  1881  could 
be  shown  to  be  inoperative,  the  title  to  the 
fee  would  be  in  his  father,  to  which  he  might 
reasonably  hope  to  succeed  as  heir,  if  he 
could  not  procure  another  deed,  and  there 
is  no  suggestion  in  the  record  of  any  influence 
which  could  by  any  possibility  frustrate  his 
expectation  of  owning  the  whole  estate  one 
way  or  the  other.  The  declaration  was  also 
made  but  a  short  time  before  the  execution 
of  the  deed  of  1886,  conveying  to  him  the  fee, 
the  nearness  in  point  of  time  permitting  an 
Inference  of  one  being  a  preparation  for  the 
other. 

16}  We  therefore  conclude  that  the  evi- 
dence ought  not  to  have  been  admitted,  but 
it  is  doubtful  if  the  question  of  delivery  is 
open  to  the  defendant  The  deed  of  1886  is 
not  set  out  in  full,  but  the'recital — **it  being 
the  tract  of  land  deeded  by  the  said  Wm. 
Roe  and  wife  to  W.  S.  Roe  during  his  life- 
time"— would  seem  to  be  an  acknowledg- 
ment of  the  delivery  of  the  deed  of  1881,  but 
if  this  is  not  binding  on  the  defendant,  the 
delivery  of  the  deed  of  1881  is  not  only  not 
put  in  issue  by  the  pleadings,  but  it  is  sub- 
stantially admitted.  It  Is  alleged  in  the  com- 
plaint: 

•*fl)  That  on  the  26th  day  of  August,  1881, 
Wm.  Roe  and  wife,  Elizabeth  Roe,  grandpar* 
ents  of  the  said  Bennie  Roe  and  Elijah  Roe, 
conveyed  to  their  son,  Winfield  Scott  Roe,  fa- 
ther of  the  plaintiffs,  by  a  deed  which  is  record- 
ed in  the  redstry  of  Franklin  county,  in  Book 
60,  at  page  225,  a  tract  of  land  in  said  county 
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of  Franklin,  which  is  bounded  and  described  as 
follows:  [Description  omitted.]  The  habendum 
of  said  deed  being  as  follows:  To  have  and  to 
hold  to  him,  the  said  W.  S.  Roe,  during  his  nat- 
ural life,  and  if  he  should  have  any  living  child 
or  children  then  to  them,  or  if  his  wife,  Mary 
Roe,  should  survive  him  then  to  her  during  her 
lifetime,  and  after  the  death  of  the  said  W.  S. 
Roe  and  his  wife,  Mary  Roe,  the  said  W.  S. 
Roe  having  no  children,  then  said  land  is  to 
revert  back  As  a  part  of  my  estate.' 

"(2)  That  on  the  2d  day  of  Januaiv,  1886, 
after  the  deed  described  in  paragraph  1  hereof 
had  been  delivered  and  put  to  record,  the  said 
Wm.  Roe  and  wife  executed  and  delivered  to 
said  W.  S.  Roe  a  deed  conveying  said  50  acres 
of  land  to  him  in  fee  simple,  which  deed  is  re- 
corded in  said  registrv  in  Book  71,  p.  269.  The 
record  of  both  oi  said  deeds  will  be  offered  in 
evidence  when  in  the  course  of  the  trial  of  this 
cause  the  same  becomes  necessary." 

The  answer  to  these  paragraphs  is  as  fol- 
lows: 

"(1)  It  is  admitted  that  the  deed  referred  to 
in  paragraph  1  of  the  complaint  appears  of  rec- 
ord in  the  oflSce  of  the  register  of  deeds  of 
Franklin  conntv  in  Book  60,  p.  225,  but  in  con- 
nection therewith  this  defendant  says  that  on 
the  date  the  said  deed  purports  to  have  been 
dated,  to  wit,  August  26,  1881,  and  the  date 
when  the  same  appears  to  have  been  recorded, 
to  wit,  •  *  •  the  said  plaintiffs  Bennie  Roe 
and  Elijah  Roe  had  neither  of  them  been  bom, 
and  the  said  W.  S.  Roe  had  never  had  anv  chil- 
dren. Mar:^  Roe,  wife  of  W.  S.  Roe,  was  living, 
but  died  prior  to  the  2d  day  of  January,  188d, 
without  ever  having  had  any  children.  And  this 
defendant  further  says  that  no  consideration 
passed  or  could  have  passed  from  the  said  plain- 
tiffs to  the  said  William  Roe  and  Elizabeth  Roe, 
grantors  in  said  deed;  the  sole  consideration 
cited  therein  being  natural  love  and  affection  for 
the  said  W.  S.  Roe.  This  defendant,  therefore, 
insists  that  said  plaintiffs  not  being  in  existence 
on  the  said  26th  day  of  Aueust,  1881,  and  no 
consideration  having  passed  from  them  or  from 
any  one  in  their  benalf,  they  did  not  take  and 
could  not  have  taken  any  estate  or  interest  in 
the  lands  described  in  said  deed.  Except  as 
herein  admitted,  paragraph  1  of  the  complaint 
is  denied. 

'*(2)  The  execution  and  delivery  of  the  deed 
referred  to  in  paragraph  2  ot  the  complaint 
whereby  Wm.  Roe  and  wife  conveyed  the  said 
lands  to  W.  S.  Roe  in  fee  simple  is  admitted; 
and  it  is  further  true  that  on  said  2d  day  of 
January,  1886,  the  said  W.  S.  Roe  had  no  chil- 
dren or  wife;  Mary  Roe,  his  former  wife,  hav- 
ing died  some  time  prior  to  said  date  without 
ever  having  had  any  children." 

It  thus  appears  from  the  first  paragraph  of 
the  answer  that  the  only  attacks  made  by  the 
defendant  on  the  deed  of  1881  are  that  it  was 
executed  when  the  plaintiffs  were  not  in  esse, 
and  that  it  was  without  consideration,  and 
from  the  second  that  the  allegation  in  the 
second  paragraph  of  the  complaint  that  the 
deed  of  1886  was  executed  after  the  deed  of 
1881  *'had  been  delivered  and  put  to  record,*' 
is  not  denied. 

We  are  therefore  of  opinion  on  the  whole 
record  that  the  plaintiffs  are  entitled  to  a 
new  trial. 

New  trlaL 
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(175  N.  C.  256) 

RALEIGH  REAL  ESTATE  00.  v.  MOSER. 

(No.  256.) 

(Supreme  Court  of  North  Carolina.    March  27, 

1918.) 

1.  Bbokebs  ^=»52— Contbact  op  Exchangk 
—Evidence. 

Although  the  person  with  whom  plaintiff 
broker  had  been  negotiating  for  an  exchange  of 
defendant's  land  had  expressed  a  willingness 
to  exchange  upon  certain  terms,  a  telegram  of 
such  person  replying  that  he  would  return  at 
a  certain  time,  sent  in  response  to  plaintiff's 
telegram  "Wire  when  to  expect  you  here.  We 
can  trade"— did  not  constitute  a  binding  con- 
tract. 

2.  Exchange  of  Pbopertt  ^=>3(1)— Unilat- 
eral Contract. 

A  writing  given  to  plaintiff  broker  stating 
that  "I  agree  to  trade  my  house,  No.  407  Polk 
street  for  lot  No.  6  in  Cameron  Park,  together 
with  $1,350,  difference  coming  to  me,**"  etc.,  was 
a  mere  option,  which  could  be  withdrawn  at  any 
time,  and  was  not  a  valid  contract  to  convey. 

3.  Brokers  <D=»54  —  Action  fob  Commission. 

If  plaintiff  broker  had  procured  a  bona  fide 
purchaser  who  was  able  and  willing  to  take  the 
property  upon  defendant's  terms  as  stated  in 
the  option  given  to  plaintiff,  and  so  notified  de- 
fendant at  the  time  defendant  undertook  to 
withdraw  the  property,  plaintiff  was  entitled  to 
recovery. 

4.  Trial  «®=>203(3)— Instructions— Tideoriks 
OF  Case. 

The  determining  issue  upon  conflicting  evi- 
dence being  whether  plaintiff  had  procured  a 
bona  fide  purchaser  and  so  notified  defendant 
at  the  time  defendant  undertook  to  withdraw, 
where  the  court  instructed  that  plaintiff  was 
entitled  to  recover  if  he  procured  such  purchas- 
er, and  so  informed  defendant  in  the  conversa- 
tion in  which  defendant  attempted  to  withdraw, 
it  was  error  to  refuse  defendant's  requested  in- 
struction that  defendant  had  the  right  to  with- 
draw before  plaintiff  procured  such  purchaser. 

5.  Trial   <S=»203(3)— Instructions— Conten- 
tions OF  Parties. 

When  the  judge  assumes  to  charge  and  cor- 
rectly charges  the  law  upon  one  phase  of  the 
evidence,  it  is  reversible  error  to  fail  to  embrace 
the  law  as  applicable  to  the  respective  conten- 
tions of  each  party. 

6.  Brokers   <8=>88(12)  —  Good  Faith  — Evi- 
dence—Instruction. 

In  an  action  for  commission,  evidence  held 
insufficient  to  disclose  any  bad  faith  or  fraudu- 
lent purpose  of  plaintiff  broker  so  as  to  warrant 
an  instruction  as  to  the  good  faith  on  the  part 
of  an  agent  toward  his  principaL 

Appeal  from  Superior  Court,  Wake  County; 
Devin,  Judge. 

Action  by  the  Baleigh  Real  Estate  Com- 
pany against  M.  A.  Moser.  Judgment  for 
plaintiff,  and  defendant  appeals.    New  trial. 

Manning  &  Kitchen  and  J.  C.  Little,  all  of 
Raleigh,  for  appellant.  R.  N.  Simms,  of  Ral- 
eigh, for  appellee. 

BROWN,  J.  This  action  is  brought  to 
recover  of  defendant  $150  commissions  al- 
leged to  be  due  plaintiff  upon  a  real  estate 
transaction.  The  evidence  shows  that  the 
defendant  owned  a  house  and  lot  on  Polk 
street  in  the  city  of  Raleigh,  and  that  T.  W. 
Feuner  owned  lot  No.  6  in  Cameron  Park,  a 
suburb.    The  defendant  had  placed  his  house 
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with  plaintiff  for  sale  at  $3,500,  the  plaintiff 
to  have  5  per  cent,  commission  for  selling. 
The  evidence  shows  that  plaintiff  had  been 
negotiating  with  Fenner  for  a  trade,  and  that 
Fenner  had  stated  he  would  pay  $1,350  "boot," 
together  with  $150  plaintiff's  commission.  It 
appears  that  Fenner  left  the  dty  without 
concluding  the  trade,  and  before  plaintiff  had 
received  specific  authority  to  make  it 
Thereafter  defendant  signed  and  gave  i)laln- 
tiff  the  following  paper  writing  on  Wednes- 
day, February  9,  1916: 

"Raleigh  Real  Estate  &  Trust  Co.: 

"I  agree  to  trade  my  house  No.  407  Polk 
street  for  lot  No.  6  in  Cameron  Park,  together 
with  $1,350,  difference  coming  to  me.  The  $1,- 
350  payable  in  cash,  if  you  can  get  same;  if 
not,  one  half  cash  and  the  balance  in  one  year's 
time,  secured  bv  a  first  mortgage  on  house  and 
lot  No.  407  Polk  street" 

After  receiving  such  authority,  the  fol- 
lowing telegraphic  correspondence  was  had: 

"Raleigh,  N.  C,  Feb.  9,  1916. 
**To  T.  W.   Fenner,   Scotland  Neck,  N.  C: 
Wire  when  to  expect  yau  here.    We  can  trade. 
'Raleigh  Real  Estate  &  Trust  Ca"    ' 

Scotland  Neck,  N.  C,  Fteb.  9, 1916. 
"Raleigh  Real  Estate  &  Trust  Co.,  Raleigh, 
N.  C:    Will  come  Sunday.    WiU  that  do?    Not 
convenient  sooner.  T.  W.  Fenner." 

"Raleigh,  N.  C,  Feb.  10,  1916. 
"Capt  T.  W.  Fenner,  Scotland  Neck,  N.  C: 
Be  in  Raleigh  not  later  than  Monday  morning. 
'*Raleigh  Real  Estate  &  Trust  Co." 

fl]  We  are  unable  to  agree  that  this 'cor- 
respondence constitutes  a  valid  and  enforce- 
able contract  of  exchange  on  the  part  of 
Fenner.  It  Is  true  that  before  leaving  Ral- 
eigh he  had  expressed  a  willingness  to  trade 
upon  certain  terms,  but  his  proposition  was 
not  accepted,  and  he  did  not  confirm  it  by 
telegraph.  He  merely  replied  that  he  would 
be  In  Raleigh  at  a  certain  time. 

12]  Neither  Is  the  writing  signed  by  de- 
fendant a  valid  contract  to  convey.  It  was  a 
mere  option,  a  unilateral  contract  without 
consideration,  which  could  be  withdrawn  be- 
fore acceptance.  It  was  authority  for  the 
brewer  to  sell  on  the  terms  specified.  As  is 
said  in  Trust  Cd.  v.  Adams,  145  N.  C.  161, 
58  S.  E.  1008: 

"The  defendants,  having  specified  no  definite 
time  for  the  duration  of  the  plain tiflTs  employ- 
ment as  their  broker  when  they  appointed  and 
authorized  it  to  sell  the  lots,  had  the  right  to 
terminate  it  at  will,  before  any  contract  was 
effected  with  a  purchaser,  subject,  however, 
only  to  the    ♦    •    •    requirement  of  good  faith." 

It  is  contended  by  defendant  that  he  re- 
voked this  authority  on  Saturday,  February 
l^th,  before  any  trade  was  consummated  and 
before  Fenner  arrived  at  Raleigh.  As  to 
what  took  place  on  the  12th,  there  is  a  con- 
filct  of  evidence.  The  plalntlflTs  witness 
Chamberlain  thus  states  his  ver^on: 

''The  next  conversation  with  Moser  after  the 
9th  of  February  was  over  the  telephone  Saturday, 
the  12th,  and  he  said  his  wife  would  refuse  to 
sign  the  deed,  and  said  I  need  not  go  any  fur- 
ther with  it.  I  told  him  it  was  too  late,  because 
we  had  a  contract  to  the  effect  that  he  would 
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accept  the  propoeition  that  we  had  from  Fen- 
ner.  Mr.  Moser  said  he  would  come  down  to 
see  me ;   that  was  on  Saturday,  the  12th." 

The  defendant  testified: 

"I  do  not  know  when  the  next  conyersation 
with  them  was,  and  it  was  a  day  or  two  later 
Mr.  Chamberlain  called  me  up  and  said  he 
wanted  to  examine  the  title,  and  I  told  him  that 
the  title  was  all  right,  but  that  we  need  not 
go  any  further ;  that  I  had  decided  not  to  sell, 
and  he  said,  *What  is  the  trouble?*  and  I  said, 
*I  will  come  down  and  tell  you  what  is  the 
matter.*  I  went  down  to  see  him  and  told  him 
that  I  had  decided  not  to  sell,  and  I  told  him 
that  my  wife  had  decided  that  she  did  not  want 
to  sell,  and  when  that  statement  was  made  he 
had  no  information  that  Mr.  Fenner  had  made 
any  proposition." 

[3,  4]  The  case  appears  to  turn  upon  the 
disputed  fact  as  to  whether  on  Saturday, 
'the  12th.  the  plaintiff  had  procured  a  bona 
fide  purchaser  who  was  ready,  able,  and 
willing  to  take  the  property  upon  the  de- 
fendant's terms,  as  stated  in  the  paper  writ- 
ing of  February  9th,  and  had  so  notified  de- 
fendant at  the  time  when  defendant  under- 
took to  withdraw  the  property.  If  so,  upon 
practically  all  the  authorities  plaintifT  Is  en- 
titled to  recover. 

Upon   this   phase  of   the   case  the   court 

charged  the  Jury: 

"If  the  jury  should  find  from  the  evidence  and 
by  the  greater  weight  thereof  that  the  defend- 
ant, M.  A.  Moser,  placed  the  property  referred 
to  in  the  evidence  with  the  plaintiff,  that  is, 
the  Raleigh  Real  Estate  &  Trust  Company,  for 
Rale  as  real  estate  broker  on  specific  terms  of 
$3,500,  that  is,  $2,000,  in  exchange  for  a  lot 
and  $1,500  cash,  and  with  an  agreement  that  of 
that  amount  the  plaintiff  was  to  have  $150  for 
his  commission  in  the  transaction,  and  you  find 
that  thereupon  the  Raleigh  Real  Estate  &  Trust 
Company  procured  one  Fenner,  who  was  at  all 
times  ready,  able,  and  willing  to  purchase  this 
property  on  the  identical  terms  proposed  by  the 
plaintiff  to  wit,  $3,500,  $2,000  for  the  lot  and 
$1,500  in  cash  and  the  plaintiff  so  informed  the 
defendant  in  the  conversation  in  which  the  de- 
fendant attempted  to  withdraw  the  authority, 
and  you  find  that  no  material  fact  in  relation  to 
the  transaction  was  concealed  from  the  defend- 
ant by  the  plaintiff,  the  court  instructs  yon  to 
answer  the  issue  $150  and  interest.  Unless  you 
find  these  facts  to  be  true,  you  will  answer  it 
nothing." 

The  defendant  requested  this  instruction: 

"Under  the  law  the  defendant  had  the  right 
to  withdraw  his  proposition  at  any  time  before 
the  plaintiff  produced  a  purchaser  ready  and 
willing  to  buy  the  property  on  the  terms  made 
by  defendant,  and  if  you  find  from  the  testi- 
mony that  the  defendant  V^ithdrew  his  proposi- 
tion on  Saturday,  and  that  at  that  time  the 
plaintiff  had  not  effected  a  sale  or  trade,  then 
yoa  will  answer  the  issue  'No,'  or  'Nothing.' " 

In  failing .  to  give  this  instruction,  we 
think  the  court  erred.  The  instruction  giv- 
en is  correct  as  far  as  It  goes.  But  the 
Judge  failed  to  state  the  defendant's  conten- 
tion and  to  instruct  them  that  the  defend- 
ant had  a  right  to  withdraw  his  proposition 
under  certain  conditions  and  what  those 
conditions  were. 

[S]  Even  without  a  specific  instruction  it 


was  incumbent  upon  the  Judge  to  do  this, 
for,  when  the  judge  assumes  to  charge  and 
correctly  charges  the  law  upon  one  phase  of 
the  evidence,  the  charge  Is  incomplete  unless 
it  embraces  the  law  as  applicable  to  the  re- 
spective contentions  of  each  party  and  such 
failure  is  reversible  error.  Jarrett  v.  Trunk 
Co.,  144  N.  C.  299,  56  S.  E,  937. 

As  is  held  in  Baker  v.  Railroad,  144  N.  C. 
37,  56  S.  E.  553: 

"It  is  the  duty  of  the  trial  judge  to  give  a  re- 
quested prayer  for  special  instruction  which  is 
correct  in  itself,  material  to  the  case,  and  based 
upon  certain  phases  of  facts  reasonably  assum- 
ed upon  the  evidence;  and  a  general  and  ab- 
stract char^re  of  the  law  applicable  to  the  case 
is  not  sufficient." 

1 6]  The  defendant  requested  the  court  to 

charge  the  jury: 

"The  law  requires  the  utmost  good  faith  on 
the  part  of  an  agent  toward  his  principal,  and 
if  you  should  find  that  while  the  plaintiff  was 
acting  as  agent  for  the  defendant  it  was  endeav- 
oring to  obtain  a  greater  price  than  that  fixed 
by  the  defendant  with  the  intention  of  appro- 
priating such  excess  and  not  accounting  for 
same  to  the  defendant,  then  the  plaintiff  would 
be  entitled  to  recover  nothing  for  any  efforts  it 
might  have  made  in  trying  to  sell  the  prop- 
erty." 

The  instruction  embodies  a  correct  and 
very  wholesome  rule  of  law,  but  we  do  not 
think  there  Is  any  sufficient  evidence  to  sup- 
port it.  Plain tiflf*s  witness  and  agent  Cham- 
berlain testified: 

"As  to  the  terms,  he  said  he  had  the  money,  if 
necessary,  but  he  would  rather  have  some  time 
on  part  of  it.  He  had  told  me  that  when  I 
wrote  the  letter  to  Moser  I  knew  Fenner  could 
pay  cash,  but  said  he  would  rather  have  a  little 
more  time.  I  do  not  recall  that  I  told  Moser 
that  Fenner  was  ready  to  pay  the  difference  in 
cash.  I  was  trying  to  get  the  best  terms  I  could 
for  Fenner.  He  was  buying  from  me  and  was 
a  customer  of  mine." 

This  is  the  only  evidence  relied  upon  to 
support  the  instruction,  and  we  think  it 
fails  to  disclose  any  bad  faith  or  fraudulent 
purpose  upon  the  part  of  plaintiff.  There 
is  no  evidence  that  plaintiff  was  Fenner's 
agent  to  make  the  trade,  or  that  plaintiff 
was  to  receive  a  dollar  more  for  their  serv- 
ices than  the  $150  agreed  to  by  defendant. 
It  is  true  this  was  to  be  paid  by  Fenner,  but 
it  was  in  exoneration  of  defendant  All  the 
evidence  shows  that  if  the  trade  had  been 
fully  consummated  defendant  would  have 
received  every  dollar  the  paper  writing  call- 
ed for,  and  that  plaintiff  would  have  receiv- 
ed no  more  than .  the  stipulated  commission 
of  $150.  The  language  of  the  witness 
Chamberlain  is  ambiguous,  and  its  purport 
not  quite  understood  by  us,  but  it  Is  prob- 
able that  he  was  referring  to  the  terms  of 
payment.  Certainly,  nothing  else  appear- 
ing, it  is  not  sufficient  to  brand  plaintiff 
with  bad  faith  and  fraudulent  conduct  in  its 
dealings  with  defendant. 

For  the  error  pointed  out  in  the  charge, 
there  must  be  a  new  trial. 
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PENDIiBTON  et  al.  ▼.  WILLIAMS  et  al. 

(No.  12.) 

(Supreme  Court  of  North  Carolina.    March  27, 

1918.) 

1.  Partition  «==>12(5)  —  Estates  Subject  — 
Contingent  Interests— "Vested  Estate." 

Revisal  1908,  |  1590,  authorizes  the  sale  of 
property  or  the  portions  of  it  affected  by  inter- 
ests of  a  conditional  character  by  judicial  de- 
cree wherever  there  is  a  vested  interest  in  real 
property  with  remainder  over  to  persons  not 
in  being  or  when  the  contingency  nas  not  yet 
happened  which  will  determine  who  the  remain- 
dermen are,  and  further  when  it  is  made  to  ap- 
pear that  the  interests  of  all  parties  require  or 
would  be  materially  enhanced  by  such  sale. 
Plaintiffs  in  a  partition  suit  derived  their  inter- 
est under  a  deed  the  habendum  of  which  recited 
that  the  grantee  was  to  hold  the  property  for 
life,  that  one-third  of  the  remainder  was  to 
go  to  one  of  plaintiffs'  ancestors,  the  other  two- 
thirds  in  equal  parts  to  two  of  the  plaintiffs, 
and  to  their  issue  after,  their  death,  and  if  they 
died  without  leaving  issue  then  the  first-named 
plaintiff  was  to  hold  the  property.  During  the 
life  of  the  remainderman  his  one-third  interest 
was  sold  on  execution  sale  and  purchased  by  de- 
fendants, and  their  interest  was  represented 
by  such  judgment,  and  also  by  a  claim  for  im- 
provements. The  two  other  remaindermen  were 
parties  to  the  suit  Held,  that  the  property 
might  be  sold  under  the  statute  regardless  of 
the  fact  that  the  remaindermen  were  still  liv- 
ing, since  they  had  a  vested  interest  in  the  prop- 
erty whether  such  interest  was  a  life  estate 
to  be  enlarged  into  a  fee  on  the  happening  of 
the  contingency,  or  whether  it  was  a  determina- 
ble fee;  a  vested  estate  existing  when  there  is 
an  immediate  fixed  right  of  present  or  future 
enjoyment 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Vested 
Interest] 

2.  Remainders  ^=:»16— Judicial  Saub— Stat- 

XJHS~^VAIiIDITY 

Revisal  1908.  §  1590,  authorizing  the  sale  of 
property  affected  by  contingent  interests  wher- 
ever there  is  a  vested  interest  with  remainder 
over  to  persons  not  in  being  or  when  the  con- 
tingency has  not  yet  happened  which  will  deter- 
mine who  the  remaindermen  are,  is  within  the 
legislative  power,  since  it  operates  to  add  to 
the  rights  of  ownership  rather  than  to  diminish 
them. 

3.  Partition  <8=9109(1)--Sals— Distribution 
OF  Proceeds. 

Where  a  purchaser  at  a  partition  sale  has 
paid  his  bid  into  court,  he  is  quit  of  all  further 
obligation  concerning  it,  and  is  not  charged  with 
the  duty  of  seeing  that  the  money  is  properly 
distributed. 

4.  Life  Estates  <I=s>17  —  Remainders— Bet- 
terments. 

Betterments  in  behalf  of  a  life  tenant  by 
reason  of  improvements  on  the  property  when 
he  occupied  it  as  life  tenant,  cannot  be  allowed 
as  against  a  remainderman. 

5.  Appeal  and  Error  ^=9287(1)  —  Reserva- 
tion OF  Exceptions— Finality  of  Deter- 
mination. 

Where  parties  to  a  partition  suit  joined  in 
a  complaint,  alleging  that  certain  betterments 
are  justly  due  the  claimant  thereof,  and  they 
do  not  appeal  or  except  to  the  preliminary  judg- 
ment determining  the  right  to  such  betterments, 
they  are  concluded  thereby  on  appeal. 

6.  Life  Estates  ^=»27(2)— Sale  of  Property 
—Interest  on  Reinvestment. 

Under  Revisal  1908,  9  1590,  providing  for 
the  Bale  of  real  estate  affected  by  contingent  in- , 


terests  and  for  the  reinvestment  of  the  proceedi 
in  other  property,  the  court  Ie  vested  with  dis- 
cretion as  to  such  reinvestment  but  where  life 
tenants  are  entitled  to  the  usufruct  of  their  in- 
terest, the  interest  on  the  reinvestment  of  the 
corpus  of  the  estate  must  be  allowed  them. 

Appeal  from  Superior  Court,  Pasquotank 
Ck>unty;  Justice,  Judge. 

Action  by  George  Pendleton  and  others 
against  Missouri  WilUams  and  others  for 
partition.  Judgment  for  plaintiifs,  and  de- 
fendants appeal.    Modified  and  affirmed. 

The  rights'  of  the  parties  and  respective 
Interests  in  the  property  are  chiefly  depen- 
dent on  a  certain  deed  bearing  date  March, 
1883,  in  which  A.  L.  Pendleton,  the  owner 
of  the  property,  and  Charles  Guirkin,  as 
trustee  holding  under  a  trust  deed  from, 
said  Pendleton,  to  secure  two  small  claims 
due  from  him  to  his  then  wife,  Jane  Pendle- 
ton, conveyed  the  same  to  Jane  R.  Pendleton 
and  others,  habendum  as  follows: 

'^o  have  and  to  hold  the  above  mentioned 
and  described  •  •  •  property  unto  the  said 
Jane  R.  Pendleton  for  and  during  the  term  of 
her  natural  life  free  from  tiie  control  and  in- 
cumbrances of  any  and  all  persons  whatsoever. 

"To  have  and  to  hold  one-third  of  the  remain- 
der unto  the  said  Robert  D.  Williams  and  his 
heirs  forever.  To  have  and  to  hold  the  other 
two-thirds  of  the  said  remainder  in  equal  parts 
in  severalty  unto  the  said  George  W.  Pendleton 
and  Kate  Pendleton  each  for  his  or  her  natural 
life,  but  if  the  said  George  or  the  said  Kate  shall 
die.  leaving  issue  of  their  body,  or  the  body  of 
eitner,  or  the  issue  of  said  issue,  living  at  the 
time  of  his  or  her  death,  then  to  have  and  to 
hold  the  part  of  the  one  so  dying  and  so  leav- 
ing lineal  heirs  unto  the  said  George  W.  or  unto 
her,  the  said  Kate,  and  his  or  her  heirs  in  fee 
forever.  But  if  the  said  George  W.  or  the  said 
Kate  shall  die  without  leaving  issue,  or  the  is- 
sue of  such,  at  bis  or  her  death,  then  to  have 
and  to  hold  the  remainder  after  their  life  estate 
unto  the  said  Robert  D.  Williams  and  his  heirs 
in  fee.  But  if  either  the  said  George  or  the  said 
Kate  shall  die,  not  leaving  issu^  of  the  body 
of  the  one  dying,  but  leaving  the  other  surviv- 
ing, then  to  have  and  to  hold  the  part  of  one  so 
dying,  one  moiety  thereof  unto  the  said  Robert 
D.  Williams  and  his  heirs,  and  one-half  thereof 
unto  the  survivor  for  and  durinc;  the  term  of 
their  natural  life,  and  if  the  survivor  shall  die, 
leaving  issue  living  at  his  or  her  death,  or  the 
issue  of  such,  then  to  have  and  to  hold  the  part 
last  mentioned  unto  the  said  survivor  and  his  or 
her  heirs.  But  if  the  survivor  shall  die,  not 
leaving  issue  at  his  or  her  death,  or  the  issue  of 
such,  then  the  remainder  of  said  life  estate 
herem  granted  to  have  and  to  hold  unto  the  said 
Robert  D.  Williams  and  his  heirs.  The  object 
of  thus  limiting  the  estate  herein  granted  being 
to  secure  the  same  to  the  blood  of  the  said  Jane 
R.  Pendleton  in  exclusion  of  the  relatives  of 
the  half  blood  of  the  said  George  W.  and  Kate 
on  side  of  their  father  and  said  Andrew  L. 
Pendleton." 

It  appears  that  Jane  R.  Pendleton  Is  dead ; 
that  Robert  D.  Williams,  a  child  and  one  of 
her  heirs  at  law  and  one  of  grantees  in  said 
deed,  \b  dead,  having  him  surviving  his  wid- 
ow Missouri  and  four  children  and  heirs 
at  law,  who  are  i>arties  defendant,  are  sui 
Juris,  and  duly  served  with  process;  that 
during  the  life  of  said  R.  D.  Williams,  on 
Judgment     duly    docketed    and    executicm 
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against  Mm,  his  one-third  vested  interest  in 
the  property  was  sold,  and  same  was  pur- 
chased by  E.  F.  Aydlett  and  T.  B.  Flora,  and 
the  latter  having  since  died,  his  children  and 
heirs  at  law  are  among  the  petitioners-;  that 
said  Flora  and  Aydlett,  shortly  after  the 
purchase  of  B.  D.  Williams'  interest,  bought 
and  received  a  deed  for  the  life  interest  in 
the  property,  and  made  certain  valuable  im- 
provements on  the  place,  for  which  they 
were  adjudged  entitled  to  receive  out  of  the 
proceeds*  of  present  sale  the  sum  of  $300,  in 
addition  to  Uielr  one-third  interest  in  the  es- 
tate of  n.  D.  Williams  acquired  by  execution 
sale. 

The  parties  plaintiff  and  copetitioners  in 
the  present  action  are  George  B.  Pendleton 
and  Kate  Pendleton  Pool,  the  children,  two 
of  the  three  children  and  heirs  at  law  of  Jane 
B.  Pendleton,  deceased,  B.  F.  Aydlett,  and  the 
children  and  heirs  at  law  of  J.  B.  Flora,  co- 
purchaser  with  Aydlett  at  execution  sale  of 
the  vested  interest  of  R.  D.  Williams,  in- 
cluding S.  H.  Johnson,  who  married  a  daugh- 
ter of  J.  B.  Flora,  deceased,  and  who  is  the 
purchaser  in  the  present  proceedings.  The 
defendants,  as  stated,  are  the  widow  and 
heirs  at  law  of  R.  D.  Williams,  who  have 
been  duly  made  parties  defendant  and  file  no 
answer. 

It  also  appeared  by  admissions  made  on  the 
argument  that  heretofore,  to  wit,  at  spring 
term,  1892,  on  proceedings  instituted  before 
the  derk  and  duly  transferred  to  civU  issue 
dod^et,  an  appUcatiou  was  made  to  sell  this 
land  dependent  on  this  very  deed  for  parti- 
tion, and  relief  was  denied  on  the  ground 
that,  under  the  facts  and  the  law  then  exist- 
ent, the  courts  were  without  power  to  make 
su(di  a  decision.  At  February  term,  1017, 
before  his  honor  F.  A.  Daniels,  Judge,  a  de- 
cree was  entered  for  want  of  answer,  de- 
claring the  rights  of  the  parties  in  the  prop- 
erty, and  ordering  a  sale,  and  also  an  assess- 
ment to  be  allowed  of  $300,  by  reason  of 
improvements,  as  heretofore  stated.  Report 
was  made  of  said  sale  to  March  term,  1917, 
and,  on  an  increased  bid,  another  isale  was 
ordered.  On  this  sale  report  was  made  to 
June  special  term,  1917,  before  his  honor 
M.  H.  Justice,  Judge,  S.  H.  Johnson  being 
the  purchaser,  the  report  stating  and  it  being 
admitted*  that  the  sale  and  purchase  were 
on  condition  that  a  good  title  would  be  made. 
On  notice  duly  served  it  was  adjudged  that 
a  deed  be  made  and  the  purchaser  pay  the 
price  of  his  said  bid.  Decree  was  further 
made  that  one-third  purchase  money  and  the 
$300  assessment  for  improvements  be  paid 
to  the  owners  of  R.  D.  Williams'  interest, 
Aydlett  and  the  heirs  at  law  of  Flora,  anl 
the  remainder  be  paid  to  George  B.  Pendle- 
ton and  Kate  Pendleton  Pool  for  their  lives, 
they  giving  bond  to  account  for  same  if  the 
contingency  arrived  finally  carrying  their 
interests  or  any  part  thereof  to  the  defend- 
ants, the  widow  and  heirs  at  law  of  R,  D. 


Williams ;  this  last  part  of  the  decree  being 
changed  during  the  terms  so  as  to  direct 
that  the  money  representing  this  interest  be 
paid  into  the  clerk's  office  to  be  loaned  out 
by  him  or  otherwise  invested  as  required  by 
law  until  the  happening  of  the  contingency. 
To  this  last  Judgment,  for  payment  of  pur- 
chase money  and  distribution  of  the  proceeds, 
the  purchaser,  S.  H.  Johnston,  and  George  B. 
Pendleton  and  Kate  Plendleton  Pool,  ex- 
cepted and  appealed. 

W.  A.  Worth,  of  Elizabeth  City,  for  ap- 
pellants Pendleton.  Ehrlnghaus  &  Small,  of 
Elizabeth  City,  for  Johnson. 

HOKIB,  J.  In  a  former  proceeding  con- 
cerning this  property,  Aydlett  v.  Pendleton 
et  al..  Ill  N.  C.  28,  16  S.  E.  8,  82  Am.  St. 
Rep.  776,  it  was  adjudged  that  a  sale  for 
partition  could  not  be  had  on  account  Of  con- 
tingent estates  and  interests  therein,  the  rec- 
ognized rule  at  that  time  being  correctly  stat- 
ed in  the  headnotes  as  follows: 

"A  sale  for  partition  will  not  he  decreed 
where  there  are  continfrent  remainders,  or  other 
*  *  *  conditional  interests  [therein],  nnless 
all  the  persons  who  may  be  by  any  possibility 
interested  unite  in  asking  for  such  a  decree." 

[1]  A  like  decision  was  soon  thereafter 
made  in  Hodges  v.  Lipscomb,  128  N.  C.  57,  32 
S.  E.  281,  and  the  position  had  long  been  the 
accepted  law  of  the  state.  Neither  the  posi- 
tion, however,  nor  its  application  to  this 
property  can  be  rightly  considered  an  estop- 
pel on  the  parties  to  this  present  proceeding, 
the  only  question  there  determined  being 
whether,  under  the  law  and  the  conditions 
then  prevailing,  the  owners  or  any  of  them 
had  the  right  of  compulsory  sale,  and  soon 
after  these  rulings  were  made  the  Legisla- 
ture (Laws  1003,  c.  99,  amended  in  chapter 
548,  Laws  1905,  and  again  in  Laws  1907,  cc. 
956,  980,  the  law  on  the  subject  now  appear- 
ing in  1  Pell's  Revisal,  {  1590)  authorized  the 
sale  of  property,  or  the  portions  of  it  affect- 
ed by  interests  of  this  character,  by  Judicial 
decree,  wherever  there  was  a  vested  inter- 
est in  real  property  with  remainder  over  to 
persons  not  in  being  or  when  the  contingency 
has  not  yet  happened  which  will  determine 
who  the  remaindermen  are,  and,  further, 
when  it  is  made  to  appear  that  the  interests 
of  all  parties  require  or  would  be  materially 
enhanced  by  such  sale.  Provision  is  made 
for  service  of  process  on  all  persons  in  being 
having  an  Interest  and  for  the  proper  repre- 
sentation and  protection  of  the  Interests  of 
persons  not  in  being  and  not  ascertainable  be- 
fore the  happening  of  the  contingency,  and, 
further,  for  the  proper  care  of  the  proceeds 
by  reinvestment  in  other  property,  etc.,  or  a 
loan  of  same  under  the  court's  approval  till 
a  satisfactory  investment  can  be  found.  Up- 
der  certain  conditions  the  statute  also  au- 
thorizes the  sale  of  a  part  of  such  property 
looking  to  the  improvement  of  the  remainder 
when  such  a  course  is  found  to  be  for  the  ad- 
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VLHtage  of  all  persons  having  an  Interest  ac- 
tual or  potential. 

[2]  It  is  very  generally  recognized  that 
statutes  of  this  kind,  being  no  interference 
with  the  essential  rights  of  ownership,  but 
operating  rather  in  addition  to  those  al- 
ready possessed  by  the  owners  of  such  es- 
tates, are  well  within  the  legislative  powers. 
Lawson's  Rights  and  Remedies,  §  3867.  And 
the  act  we  are  presently  considering  has 
been  repeatedly  approved  and  applied  by  de- 
cisions of  this  court;  the  law  being  con- 
strued to  authorize  a  sale  of  the  property  or 
the  portion  of  it  affected  by  the  contingent 
interest,  and  not  a  sale  of  the  contingent  in- 
terest separately.  Smith  v.  Witter,  174  N.  C. 
CIG,  94  S.  E.  402 ;  Smith  v.  Miller,  151  N.  C. 
620,  66  S.  E.  671 ;  Anderson  v.  Wilkins,  142 
N.  C.  154,  55  S.  E.  272,  9  L.  R  A.  (N.  S.) 
1145 ;  .  Hodges  v.  Lipscomb,  133  N.  C.  199,  45 
S.  E.  556 ;  Springs  v.  Scott,  132  N.  0.  548,  44 
S.  E.  116,  where  the  subject  of  these  sales 
is  very  fully  discussed  by  our  former  Associ- 
ate Justice  Connor.  And  it  may  be  well  to 
note  that  this  later  decision  of  Hodges  v. 
Lipscomb  was  in  reversal  of  a  previous  deci- 
sion in  the  same  case  (128  N.  C,  supra) ;  ad- 
ditional parties  having  been  made  in  accord 
with  the  court's  suggestion,  so  as  to  bring 
the  later  case  within  the  provisions  of  the 
statute  referred  to.  And  the  present  case, 
too,  comes  clearly  within  the  statute,  for 
whether  the  two-third  interest  held  by  George 
B.  Pendleton  and  Kate  Pendleton  Pool  is  a 
life  estate  to  be  enlarged  Into  a  fee  on  the 
happening  of  the  contingency,  a  position 
which  has  the  support  of  authority  in  case  of 
a  will  (Shriver's  Lessee  v.  Lynn  et  al.,  43  U. 
S.  [2  How.l  43,  11  L.  Ed.  172),  or  whether, 
as  intimated  in  the  opinion  in  the  former 
case  (111  N.  C,  supra),  these  parties  had  a 
determinable  fee,  this  being  the  larger  estate 
(Preston  on  Estates,  168),  and  the  life  estate 
being  merged  therein  under  the  rule  in  Shel- 
ley's Case,  in  either  event  these  parties  held 
a  "vested  Interest  in  real  property"  within 
the  meaning  of  the  statute,  and,  whether 
such  an  Interest  is  owned  in  severalty  or  in 
cotenancy  with  other  like  or  vested  interest, 
the  power  of  sale  now  exists  under  the  law 
and  according  to  the  course  and  prt^ctice  of 
the  court.  A  base  or  qualified  fee,  while  it 
may  be  determined  on  a  coutingency,  is  a 
vested  interest  in  the  property  while  it  en- 
dures. The  owner  of  such  an  estate  has  the 
fixed  right  of  present  use  and  control  of  the 
property,  holding  the  same  unimpeachable  for 
waste,  assuredly  by  any  of  the  ordinary  ac- 
tions, and  may  exercise  over  it  all  the  acts 
and  privileges  of  an  owner  in  fee  simple  ab- 
solute, except  that  he  cannot  by  deed  alien 
the  property  freed  from  the  contingency  by 
which  it  is  to  be  determined.  In  Fearn  on 
Contingent  Remainders  and  1  Washburn  on 
Real  Property  (5th'  E3d.)  38,  a  vested  estate 
is  said  to  exist  when  there  is  an  immediate 
fixed  right  of  present  or  future  enjoyment,  a 


definition  that  has  been  accepted  and  illus- 
trated in  many  well-considered  cases,  as  in 
L*Etournean  v.  Henquenet,  89  Mich.  428,  50 
N.  W.  1077,  28  Am.  St.  Rep.  310;  State  v. 
Brown,  27  N.  J.  Law,  13;  Smith  v.  West, 
las  lU.  332.  In  the  Michigan  case  it  is  said 
that: 

"A  vested  estate,  whether  present  or  future, 
may  be  absolutely  or  defeasibiy  vested.  In  the 
latter  case  it  is  said  to  be  vested,  subject  to  be^ 
ing  divested  on  the  happening  of  a  contingency." 

The  case,  therefore,  comes  clearly  within 
the  purpose  and  terms  of  our  statute,  and  the 
desirability  and  even  the  necessity  for  a  sale 
being  properly  made  to  appear  of  a  very  val- 
uable lot  in  the  business  center  of  a  thriving 
city,  subject  and  liable  to  great  and  increas- 
ing taxation  and  assessments  and  inadequate- 
ly Improved,  the  decree  for  sale  has  been 
properly  made,  and  the  same  sets  forth  and 
declares  the  interests  of  the  parties  as  fol- 
lows: One-third  interest  in  absolute  owner- 
ship in  B.  F.  Aydlett  and  the  heirs  of  John 
B.  Flora,  deceased,  purchasers,  at  execution 
sale,  of  one  undivided  third  of  the  fee  simple 
absolute,  formerly  owned  by  R.  D.  Williams, 
and  also  an  amount  by  way  of  bettermentSr 
consisting  of  a  house  built  upon  the  property 
by  said  Aydlett  and  Flora  while  they  occu- 
pied the  same  as  purchasers  of  the  life  es- 
tate of  Jane  R.  Pendleton;  that  George  B. 
Pendleton  and  Kate  P.  Pool,  coplaintlff  s,  were 
each  the  owners  of  a  determinable  fee  in  one 
undivided  third  of  the  property,  with  re- 
mainders over,  as  stated,  in  the  deed  and 
with  the  ultimate  remainder  in  R.  £>.  Wil- 
liams and  his  heirs  in  case  they  both  died 
without  issue. 

There  was  neither  appeal  nor  exception  not- 
ed by  any  of  the  parties.  Pursuant  to  this 
decree,  the  amount  for  betterments  to  Aydlett 
and  Flora  having  been  assessed  at  $300,  the 
property  was  sold,  report  made,  and  an  in- 
creased bid  having  been  offered,  a  resale  was 
ordered,  at  which  the  property  was  bid  off 
by  S.  H.  Johnston  at  $5,126.  There  was  jndg- 
ment  confirming  the  sale  and  directing  dis- 
tribution of  the  proceeds  to  payment  of  costs, 
etc.,  to  the  $300  to  Aydlett  and  Flora  and 
one-sixth  of  the  remainder  paid  each  to  E.  F. 
Aydlett  and  the  heirs  of  John  B.  Flora,  one- 
third  of  the  remainder  be  paid  to  George  B. 
Pendleton  and  one-third  to  Kate  P.  I^ool,  to  be 
held  by  them  subject  to  the  contingencies  of 
the  deed,  on  their  giving  bond  to  properly  se- 
cure the  interest  of  the  ultimate  remainder- 
men. At  the  same  term  when  this  decree  was 
rendered,  on  notice  duly  Issued,  payment  was 
resisted  by  the  purchaser  on  the  ground  that, 
by  agreement  of  all  parties,  his  bid  should  be 
paid  only  on  condition  that  the  commissioners 
could  and  would  make  a  good  fee-simple  titles 
The  court  gave  Judgment  that  the  deed  be  de- 
livered and  pajnoient  by  the  purchaser  for 
the  amount  of  his  bid,  and  modified  the  for- 
mer decree  as  to  the  distribution  of  the  fand 
by  directing  that  the  portion  of  the  fund  or 
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dered  paid  to  George  B.  Pendleton  and  Kate 
P.  Pool  be  paid  Into  the  clerk's  olHce  to  be 
lent  out  or  lawfully  Invested  until  the  hap- 
pening of  the  contingency.  From  this  last 
Judgment  the  purchaser,  S.  H.  Johnston,  and 
the  coplaintiffs,  George  B.  Pendleton  and 
Kate  P.  Pool,  having  duly  excepted,  appealed. 

[3]  So  far  as  the  purchaser  is  concerned, 
the  statute  having  given  the  power  of  sale 
and  all  the  parties  in  interest  being  before 
the  court,  there  is  not  reason  why  a  good  title 
cannot  be  conveyed  to  him,  and  he  is  in  no 
way  charged  with  the  duty  of  seing  that  the 
purchase  money  is  properly  distributed. 
When  a  purchaser  has  paid  his  bid  into  court 
or  to  the  officers  duly  authorized  to  receive 
it,  he  is  quit  of  all  further  obligation  con- 
cerning it,  and  as  to  him  the  Judgment  must 
be  affirmed.  Wilkinson  v.  Brlnn.  124  N.  C. 
723,  32  S.  E.  966,  R.  0.  L.  title  Judicial  Sales, 
f  85. 

[4]  As  to  the  appellants  G.  B.  Pendleton 
and  Kate  Pendleton  Pool  it  is  the  rule  that 
betterments  in  behalf  of  a  life  tenant,  by  rea- 
son of  improvements  on  the  property  when  he 
occupied  it  as  life  tenant,  cannot  be  allowed 
as  against  a  remainderman  (Northcott  v. 
Northcott,  95  S.  E.  104,  at  present  term ;  Mer- 
ritt  V.  Scott,  81  N.  C.  385),  unless,  when  they 
were  made,  such  life  tenant  held  the  proper- 
ty under  the  fair  and  reasonable  belief  that 
be  owned  the  salne  in  fee  (Faison  y.  Kelly, 
149  N.  C.  282,  62  S.  E.  1086). 

[6]  On  the  record,  however,  we  do  not  think 
this  objection  Is  open  to  appellants,  in  fact, 
we  do  not  understand  that  they  now  make  it, 
and  this  on  the  ground  that  they  joined  in 
the  qomplaint  alleging  that  these  betterments 
were  justly  due  the  claimants.  Nor  did  they 
appeal  nor  note  an  exception  to  the  prelimi- 
nary judgment  in  which  the  right  thereto 
was  determined.  In  such  case  this  judgment 
should  conclude  them  as  to  this  right,  being 
under  the  circumstances  a  final  judgitient  on 
that  question.  Johnson  v.  Roberson,  171  N. 
C.  194,  88  S.  E.  231 ;  Davis  v.  Pierce,  167  N. 
C.  135,  83  S.  E.  182 ;  Williams  v.  McFadyen, 
145  N.  C.  156,  58  S.  E.  1005;  Bradburn  v. 
Roberts,  148  N.  C.  214,  61  S.  B.  617.  In  addi- 
tion to  this,  we  are  not  at  all  assured  that, 
as  cotenants  in  remainder,  the  facts,  under 
certain  i^onditions,  would  not  call  for  some 
such  allowance;  the  courts  of  equity  leaning 
more  and  more  to  an  accounting  in  these 
cases  where  the  circumstances  fairly  demand 
it.  R.  C.  L.  title  Cotenancy,  §  103,  citing, 
among  other  cases,  Buck  v.  Martin,  21  S.  C. 
590,  53  Am.  Rep.  702;  Vaughan  v.  Langford, 
81  S.  C.  282,  62  S.  E.  316,  128  Am.  St,  Rep. 
012,  16  Ann.  Gas.  91. 

[6]  On  the  other  exception,  that  the  fund 
was  ordered  paid  into  court  to  be  loaned  or 
invested  according  to  law,  the  statute  directs 
that  the  proceeds  from  the  sale  of  property 
or  portion  of  it  affected  by  contingent  in- 
terests shall  be  sold  for  reinvestment,  the 


property  acquired  to  be  held  upon  the  same 
contingency  and  in  like  manner  as  the  proper- 
ty ordered  to  be  sold,  and,  further,  the  court 
may  authorize  the  loaning  of  the  money,  sub- 
ject to  its  Approval  until  such  time  as  it  can 
be  reinvested  in  real  estate.  From  a  perusal 
of  the  statute,  it  clearly  appears  that  the 
pending  care  of  this  fund,  whether  as  to  re-  . 
investment  or  its  loan,  is  referred  to  the 
sound  discretion  of  the  court,  and  to  this  ex- 
tent the  judgment  as  to  these  appellants  is 
also  affirmed.  As  we  have  endeavored  to 
show,  however,  these  parties  are  entitled  to 
the  usufruct  of  these  interests  whether  they 
have  a  life  estate  therein  to  be  enlarged  into  a 
fee  or  fee  simple  determinable  on  their  death 
without  issue.  This  being  true,  the'  judgment 
will  be  so  far  modified  that  the  interest  on 
these  loans  or  the  use  of  property  purchased 
for  reinvestment  be  paid  or  allowed  them  for 
and  during  the  term  of  their  natural  life  or 
until  their  ownership  is  determined  by  the 
contingencies  affecting  it. 

In  this   respect,  therefore,   the  Judgment 
tas  to  these  appellants  is  modified. 

Modified  and  affirmed. 

~     ,      aw  s.  c.  170) 

MOSELEY  et  aL  v.  SMITH  et  aL    (No.  9852.) 

(Supreme  Court  of  South  Carolina.     Jan.  11, 

1918.) 

Specific  Perfosmance  <8=»121(6)-~EyiDEN0E 

— SumCIENCY. 

Evidence  held  to  show  execution  of  a  con- 
tract to  make  a  deed  to  land  and  building,  so  as 
to  warrant  its  specific  performance,  even  after 
the  death  of  the  prospective  grantors. 

Eraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County ;  J.  W.  De  Vore,  Judge. 

Suit  by  6.  W.  Moseley  and  others  against 
Martha  C.  Smith  and  another.  Decree  for 
plaintiffs,  and  defendant  Smith  appeals. 
Affirmed. 

J.  W.  Davis  testified : 

That  he  had  been  a  member  of  the  Spring  Hill 
Lodge  ever  since  1877;  that  the  lodge  was 
moved  from  the  old  locality  near  Mr.  Smith's 
store  somewhere  about  1906.  "Q.  Did  the  Ma- 
sons build  that  new  hall?  A.  They  did.  Q. 
Do  you  know  anything  about  an  agreement  be- 
tween the  Masons— the  lodge — and  Mr.  and  Mrs. 
Smith?  A.  I  think  I  ought  to  know,  for  I  was 
on  the  building  committee.  Q.  Who  did  you 
see?  A.  Mrs.  Smith  and  her  husband,  L.  A. 
White  on  committee,  and  W.  S.  Smith,  chair- 
man of  it.  Q.  Smith  had  charge  of  building  it? 
A.  And  the  lodge  gave  us  the  power  to  do  this ; 
that  was  the  dutv  of  the  committee.  Q.  He 
looked  after  the  land  location?  A.  Yes.  Q. 
When  did  you  see  her?  A.  Before  we  touched 
the  house  a  good  while;  maybe  two  months. 
Q.  Before  you  touched  which  house?  A.  Before 
we  touched  the  old  building  to  move  it  Her 
complaint  was  that  we  would  move  it  from 
there;  it  was  near  the  store,  about  to  fall  over 
there  on  the  store.  Q.  Whose  complaint  was 
that?    A.  Mrs.  Smith's. 

"L.  D.  Jennings:  She  made  that  complaint 
personally?  A.  Yes,  personally;  no  one  else  to 
go  to  but  her. 
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'Mr.  Tatiim:  What  did  yon  say  to  her?    Did  i 
Mrs.  Smith—   A.  Mrs.  Smith  said,  if  we  would 
move  it  on  the  hill,  we  could  have  the  whole  | 
thing,  and  she  would  give  us  the  land.    ♦     •    • 

"Mr.  Tatum:  Mr.  Davis,  what  did  you  say  to 
Mrs.  Smith,  and  what  was  said  to  her  in  your 
presence,  and  what  did  she  say?  A.  We  were 
at  the  old  lodge  and  talking  about  moving.  Q. 
Was  that  before  you  had  attacked  the  old  build- 
ing for  the  purpose  of  tearing  it  Hown?  A.  Yes; 
were  in  -Mr.  Smith's  store,  or  her  store;  both 
there,  and  the  conversation  took  place;  that  was 
about  moving.  ♦  •  •  Q.  Did  Mrs.  Smith 
afterwar(.H  put  the  lodge  in  possession  of  this 
lot?  A.  Mrs.  Smith?  Q.  Yes;  did  she  finally 
select  a  lot?  A.  She  went  and  showed  us  her- 
self. Q.  Did  you  put  it  there?  A.  Yes.  Q. 
Are  you  in  possession  of  it  now?  A.  Yes;  we 
agreed  to  let  her  use  the  bottom.  We  did  not 
think  any  use  to  get—  Q.  Now,  tell  what  con- 
versation you  had  with  Mrs.  Smith  about  the 
transaction.  A.  Said  she—  •  ♦  ♦  Q.  Exact- 
ly what  she  said?  A.  She  said  she  would  give 
us  one-half  acre  and  fill  out  that  deed.  We 
could  go  ahead  with  that  assurance,  and  her  hus- 
band sanctioned  it  Q.  What  were  you  to  do? 
A.  We  were  vested  with  power  of  committee; 
only  her  husband  acted  instead.  Just  to  get 
clear  of  the  building.  Q.  What  were  you  to  do 
for  her  to  give  you  the  lot  of  land  ?  A.  We  were 
to  put  up  the  house.  Q.  The  old  building?  A., 
No;  we  were  to  build  over.  Q.  Did  you  attend 
to  your  part?  A.  Yes.  Q.  Was  that  part  of 
the  agreement?  A.  Yes;  take  it  out  of  the 
way,  and  what  we  did  not  want  we  left  it  there, 
and  I  do  not  know  what  became  of  it.  Q.  Did 
Mrs.  Smith  say  she  would  give  title  to  that 
land?  A.  Yes*  whenever  we  got  the  lodge  out, 
any  time.  Q.  Do  you  remember  that?  A.  Yes; 
we  would  not  have  agreed,  if  not  that  way. 
She  wanted  that  old  building  moved.  Q.  Any- 
thing said  to  the  members?  A.  Yes;  insurance 
on  the  store  would  be  less  if  the  old  building  re- 
moved. Q.  And  Mrs.  Smith  said  she  would  give 
you  title  to  this  property?  A.  Yes,  and  wanted 
to  choose  it  herself.  Q.  Did  you  go  out,  and  she 
went  with  you,  to  select  the  place?  A.  Yes; 
went  up  and  pointed  out  the  place  where  to  put 
it  Q.  Have  any  difficulty  in  selecting  a  place? 
A.  No ;  none  in  the  world.  Q.  Who  was  along 
in  the  party?  A.  L.  A.  White,  W.  S.  Smith, 
balance  of  the  crowd  along.  Committee  com- 
posed of  Lr.  W.  White,  J.  W.  Weldon,  and  W. 
S.  Smith.  Q.  Who  selected  the  spot?  A.  Mrs. 
Martha  Smith.  Q.  How  much  to  be?  A.  One- 
half  acre  lot,  a  good  one-half  acre,  because  it 
was  near  a  large  walnut  tree  and  made  a  nice 
shade.  Q.  It  was  alleged  in  the  answer  yon 
were  to  move  this  building  in  order  to  get  the 
use  of  the  upper  story?  A.  I  heard  nothing 
about  that  Q.  That  is  what  Mrs.  Smith  alleges 
—move  the  building,  and  have  the  use  of  the  up- 
per story  and  ingress  and  egress  to  the  upper 
story.  Apd  the  lodge  built  it,  and  are  to  have 
one-half  acre  around  there?  A.  Mr.  Smith  said 
the  lodge  could—  ♦  •  •  Q.  You  say  the 
lodge  executed  this  contract?  A.  Yes.  Q.  Why 
did  you  move  the  building?  A.  To  rebuild  an- 
other on  this  site  of  land.  Q.  And  you  are  now 
in  possession  of  it  under  that  contract?  A.  Yes. 
Q.  And  still  in  possession  of  it  under  that  con- 
tract? Did  you  call  upon  Mrs.  Smith  to  exe- 
cute a  deed?  A.  We  did;  appointed  a  com- 
mittee. Q.  Appointed  a  committee?  A.  I  was 
one,  but  was  sick  and  could  not  go.  L.  A.  White 
and  T.  L.  Cole  on  the  committee.  Q.  You  do 
not  know  what  the  committee  did?  A.  No.  Q. 
You  remember  what  that  building  cost?  A.  I 
do  not.  Q.  Have  you  got  a  deed  for  it ;  I  mean 
to  the  new  one?  A.  No.  Q.  You  know  you 
have  not  got  one?  A.  Yes ;  I  know  we  have  not 
got  one.  Q.  Have  you  talked  with  Mrs.  Smith 
about  it  lately?  A.  No;  have  not.  Q.  This  is 
the  lot  which  Mrs.  Smith  conducted  you  to  and 
pointed  out  and  you  afterwards  took  possession? 
(Reads   description.)     A.  That  ia   correct     Q. 


Mr.  Davis,  was  Mrs.  Smith  to  give  yoa  a 
straight  title  for  this  land  or  just  for  a  term  of 
years?  A.  She  was  to  give  it  straight  Q.  No 
conditions?  A.  No;  we  do  not  want  it  that 
way.    Q.  The  title  was  to  be  absolutely  fee  sim- 

gle?    A.  Yes;  in  other  words,  we  would  not  have 
ad  it  any  other  way.     Q.  Anything  else*  Mr. 
Davis,  that  you  know  of?    A,  No." 

Cross-ezamination : 

'*Q.  I  believe  you  say  you  would  not  have  had 
it  any  way,  except  a  straight  title?  A.  No.  Q. 
That  is  all  you  had  in  the  old  lodge.  You  did 
not  give  her  any  consideration  to  get  a  new  ti- 
tle to  a  new  piece  o%  land?  A.  No.  Q.  Why 
was  any  one  to  give  you  a  title?  A.  Just  what 
I  say;  the  old  lodge  turning  over  I  suppose  was 
the  reason,  and  another  reason  the  fire  insurance 
and  horses  and  buggies  around  there.  Q.  And 
the  old  lodge  in  a  tumble-down  condition?  A. 
Yes  Q.  Unfit  for  use?  A.  I  did  not  say  that 
Q.  Did  you  say  the  building  was  leaning  over? 
A.  Yes:  the  pillars  giving  away.  Q.  Did  that 
make  the  upper  part  dangerous?  A.  Yes;  I 
suppose  you  would  call  it  dangerous.  Q.  It  was 
dangerous  to  use  the  building  in  that  condition? 
A.  Yes.  Q.  And  the  lodge,  even  if  she  had  not 
consented  to  this  title  arrangement  that  yoa 
speak  about,  would  have  had  to  repair  the  build- 
ing at  least  where  it  was?  A.  Mr.  Smith  would 
have  to  repair;  once  or  twice  L.  W.  Smith 
repaired  it.  Q.  Suppose  he  had  not  done  it  In 
order  for  the  lodge  to  use  it  along,  would  have 
had  to  do  it?  A.  Yes;  I  suppose  so.  Q.  How 
far  was  the  lodge  located,  the  old  lodge,  from  the 
store  at  the  time  you  moved  it?  A.  I  do  not 
think  more  than  about,  not  over,  15  or  20  feet 
—sideways.  Q.  Not  over  15  or  20  feet?  How 
about  long  ways?  A.  About  15  or  20  feet  some- 
where along  there.  Q.  How  tall  was  the  build- 
ing? A.  The  store  was  standing  there.  Q.  I 
mean  the  lodge— the  building— the  Masonic  lodge 
up  on  the  hillside?  A.  I  suppose  over  that  side 
30  or  40  feet  high.  Q.  Now,  who  started  the 
movement  to  move  the  building?  How  did  it 
come  up?  A.  Mrs.  Smith  was  the  first  I 
heard  speak  about  it  Q.  What  did  you  hear 
her  say?  A.  What  I  heard  her  sav  was  she 
would  be  glad  if  it  was  moved  away  from  there^ 
a  month  or  two  months  before  I  heard  anything; 
certainly  dangerous  for  her  and  Willie  to  be  in 
it,  and  fire  insurance  could  be  got  rid  of. 

"Q.  Why  did  you  all  not  get  a  title  to  the  lot 
before  you  tore  that  old  building  down?  A 
The  reason  of  that  was  her  husband  was  chair- 
man of  the  committee  and  he  promised  us  to 
p;et  it  Q.  Do  not  say  what  he  said.  I  am  ask- 
ing you  of  your  own  knowledge.  He  was  chair- 
man of  the  committee?  A.  Yes.  Q.  Do  not 
state  what  he  said— do  you  know  whether  or  not 
—why  he  did  not  get  it  from  her  before?  A 
I  can  only  tell  you  what  he  said ;  do  not  know. 
Q.  Whatever  he  stated  to  you,  he  stated  to  you 
what  she  said  before  you  tore  the  old  building 
down?  A.  Yes,  and  then  afterwards,  too.  Q. 
Before  and  after?  A.  Yes.  Q.  When  was  it 
you  authorized  the  committee  to  get  the  title? 
A.  Could  not  tell  exactly ;  about  eight  or  nine 
years.  Which  committee  did  you  mean?  Q. 
The  last  one?  A.  About  three  or  four  months. 
Q.  From  the  time  the  building  put  up  there  in 
1906  until  three  or  four  months  ago,  why  did 
you  not  go  and  demand  a  title  from  her  during 
that  time?  A.  We  had  demanded  it  through 
this  committee,  then  through  her  husband.  On 
the  minutes  of  the  lodge,  if  we  had —  Q.  She 
would  not  give  it?  .  A.  No ;  he  asked  for  fur- 
ther time.  He  was  secretary  of  the  lodge.  Q* 
And  the  material  that  came  out  of  the  old  baild- 
Ing,  what  was  done  with  it?  A.  I  suppose 
Mrs.  Smith  had  it  burned;  and  she  wanted 
some  of  it  used  in  the  building,  for  I  seen  it 
in  the  building.  Q.  What  portion  used  in  the 
new  building?  A.  You  mean  joists,  etc.?  Q< 
All  that  was  fit  for  use?  A.  I  do  not  know, 
do  not  think  all.     We  turned  it  over  to  him; 
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-whatever  he  saw  fit  to  da  Q.  Now,  that  was 
in  1906,  about  nine  or  eignt  years  ago.  Now, 
during  all  that  time  who  has  used  the  lower 
Btorv  of  this  new  building?  A.  Mr.  Smith.  We 
let  him  have  it.  We  had  no  use  for  it.  Q. 
Wlio  has  used  it  since  his  death?  A.  I  do  not 
know  who  used  it.  I  have  seen  negroes  and 
whites  passing  it.  Do  not  know.  Q.  Since  the 
new  building  erected,  has  the  lodge  used  any- 
thing other  than  the  upper  story,  just  like  the 
old  building?  A.  Do  not  think  so.  Q.  So, 
then,  you  were  using  the  new  building  in  just 
the  same  manner  as  the  old?  A.  Certainly  we 
granted  it. 

**Q.  Mr.  Davis,  you  remember  about  a  year 
ago  asking  Mrs.  Smith's  permission  to  put  up 
a  hitching  post  there?  A.  Yes:  she  asked  us— 
<2.  I  say,  do  you  remember  asking  her  permis- 
sion to  put  up  hitching  post?  A.  Sbe  requested 
it,  on  account  of  the  norscs  going  on  the  other 
side,  not  letting  the  horses  all  get  loose— even 
done  that  when  at  the  old  lodge—  Q.  You 
knew  the  terms  of  the  old  arrangement;  the 
old  contract?  A.  No;  never  saw  it  until  now. 
-Q.  You  did  not  know  the  first  lodge  hall  was 
used  under  a  90-yeaT  lease,  simply  the  use  of 
the  upper  story?  A.  No.  Q.  Xou  had  never 
heard  the  lease  until  to-day?  A.  No.  Q.  At 
the  time  you  moved  the  old  building  and  built 
the  new  one,  you  thought  they  had  a  title  to  the 
original  place  or  lot?  A.  No,  I  did  not:  was 
told  we  did  not  have.  Mr.  li.  W.  Smith,  the 
man  who  gave  it.  Q.  You  understand  he  had 
given  the  old  lot  to  be  used  by  them  only,  and 
suggested  the  new  for  them;  that  Mrs.  Smith 
wanted  to  change  the  old  spot  for  the  new?  A. 
Ko  fShe  was  to  give  it ;  no  changing  about  it. 
Q.  What  reason  that  she  wanted  to  give  it?  A. 
I  do  not  know.  J  suppose  to  get  shut  of  the 
lodge  and  men,  as  I  told  you  a  while  ago ;  noise. 
Q.  And  vou  sav  substantially  made  the  fire  in- 
surance higher?  A.  Yes.  Q.  ORien  why  would 
she  or  her  husband  say  that  when  subsequently 
she  has  never  had  fire  insurance  on  building  or 
stock  of  goods?  A.  I  do  not  know  anything 
about  that  I  do  not  know  if  she  ever  owned 
any  goods.  Q.  So  you  think  you  were  mistaken 
when  one  of  the  reasons  were  that  it  would 
lessen  the  insurance  on  store  and  stock  of  goods? 
A.  I  suppose  so;  that  is  what  she  said.  Q. 
Suppose  she  had  never  had  any  insurance; 
would  you  not  think  you  were  mistaken?  A. 
No.  Q.  That  has  been  about  14  years  ago? 
A.  No;  when  I  hear  anything  I  am  not  apt  to 
forget  Q.  You  can  remember  what  happened 
14  years  ago?  A.  No,  not  distinctly;  but  where 
it  has  been  one  year  can  call  back  my  mind  to 
it  Every  spring  we  demanded  title,  and  she 
never  would  give  it  after  she  had  agreed  that 
she  would  do  it  You  want  me  to  tell  that? 
Her  husband  was  afflicted,  and  I —  Q.  Don't 
say  what  you  asked  her  husband.  What  did 
you  ask  her?  What  did  she  tell  you?  A.  We 
made  him  chairman  of  the  committee,  and  had 
to  go  to  him.  Q.  And  you  do  not  know  what 
passed  between  him  and  her?  A.  No.  Q.  Do 
you  know — ^is  that  what  she  agreed  with  tnem? 
If  you  would  move  the  building  she  would  give 
you  title  to  It?  A.  Yes.  Q.  And  you  never 
talked  with  her?  A.  No.  Q.  And  never  knew 
why  she  did  not  execute  title?  A.  Not  until 
lately." 

Bedirect : 

"Q.  Do  you  know  why  Mrs.  Smith  woulrf  not 
execute  title  of  your  own  knowledge?  A.  Not 
of  my  own  knowledge.  Q.  You  say  Mr.  W.  S. 
Smith  was  chairman  of  committee?  A  Yes. 
Q.  Did  you  have  several  talks  with  him  about 
it?  A  xes:  hundreds.  Q.  You  know  what  he 
said?  A.  Yes.  Q.  You  reported  to  the  lodge? 
A.  Yes;  he  would  ask  the  lodge  for  further 
time  to  get  this  title.  All  know  this.  •  •  • 
Q.  He  would  make  reports  to  lodge?  A.  Yes; 
many  times.  Q.  And  he  had  charge  of  the  mat- 
ter?   A  Yes;  he  flid,  even  paid  off  the  builders 


all  the  money.  Q.  He  paid  the  builders?  A« 
Yes.  Q.  How  much?  Do  you  remember?  A  I 
do  not  remember  exactly  the  very  amount  Q. 
You  do  not  know  whether  they  nad  fire  insur- 
ance or  not?  A.  No.  Q.  You  do  not  know 
^hether  they  had  fire  Insurance?  A.  That  is  all 
I  know ;  what  they  said.  Q.  What  is  the  value 
of  land  up  there?  About  what  is  the  value  of 
lot  of  land  at  the  time  you  got  it?  A.  I  can 
only  tell  you  what  is  turned  in  for  taxes.  It 
is  mighty  poor,  but  thev  value  it  high,  but 
mighty  poor  land.  Q.  What  did  you  value  at 
that  time?  A.  I  would  |10  or  $12.  Q.  For 
one  acre?  A.  Yes.  Q.  At  that  time?  A.  Yes. 
Q.  You  do  not  know  exactly  what  year;  has 
not  been  14  years,  has  it?  A.  No;  not  that 
long.  Q.  How  far  is  this  building  from,  the 
store.?  A.  Somewhere  between  300  and  400 
yards.  Q.^  All  members  of  the  lodge  live  several 
miles?  A.  Yes;  I  live  five:  some  of  them  live 
seven  or  eight  and  ten.  Q.  When  coming  to 
the  lodge  meetings,  did  you  always  ride?  A. 
Yes;  in  buggies*  6.  Where  did  you  hitch?  A. 
Anywhere  we  could  get  Q.  When  at  the  old 
lodge?  A.  Yes;  at  trees  or  wherever  we  could 
get.  Q.  You  say  Mr.  W.  S.  Smith  used  the 
lower  floor  of  the  building?  A.  Yes.  Q.  Was 
that  with  permission  of  the  lodge?  A.  He  asked 
several  times—  ♦  •  ♦  Q.  I  just  want  to 
know  if  that  was  with  permission  of  the  lodge? 
A.  Yes." 

L.  A  White  testified  as  follows: 

"Q.  Mr.  White,  are  you  a  member  of  Spring 
Hill  Lodge,  No.  188,  Ancient  Order  of  Free 
Masons?  A.  Yes.  0.  How  long?  A.  Since 
January,  1878.  Q.  Were  you  a  member  of  the 
lodge  at  the  time  that  building  now  occupied 
by  your  lodge  was  erected?  You  were  a  mem- 
ber at  that  time?  A.  Yes.  Q.  Previous,  Mr, 
White,  to  your  moving  to  your  present  quar- 
ters, where  was  your  place  of  meeting?  A. 
Near  Mr.  Smith's  store.  Q.  Near  Mr.  Smith's 
store?  A.  Yes.  Q.  In  the  upper  story  of  the 
building?  A.  In  the  upper  story  of  the  build- 
ing. Q.  Why  did  you  move,  or  why  was  there 
any  disposition  on  the  part  of  the  lodge  to  move 
its  quarters?  •  ••  ♦  A  The  lodge  needed 
some  repairs.  Q.  Was  there  any  other  rea- 
son? A.  Mr.  Smith  made  us  an  offer;  he 
thought  a  good  one.  Q.  Did  you  want  to  move, 
or  was  it  the  desire  of  others  interested  that 
you  faioved?  A.  The  lodge  had  no  disposition  at 
all  to  move.  Q.  Who  did  want  the  move?  A. 
W.  S.  Smith.  Q.  The  husband  of  Mrs.  Martha 
G.  Smith?  A.  Yes.  Q.  Was  he  a  member  of 
the  lodge?  A.  Yes.  Q.  Did  he  own  the  store- 
did  he  occupy  as  a  store  the  building  near  the 
lodge?  A.  Yes.  Q.  Were  you  present  when  the 
action  was  taken  in  the  lodge  whereby  it  was 
decided  to  build  another  place,  to  move?  A. 
I  was  present  Q.  I  wish  you  would  state  what 
transpired. 

"Mr.  Harby:  That  may  be  in  the  minutes. 

"Mr.  Mclicod:  I  will  get  the  book. 

"Q.  The  present  secretary  is  Mr.  Hatfield; 
who  preceded  him  as  secretary?  A.  0.  Ix  Kirk- 
ley.  Q.  Who  preceded  0.  L.  Kirkley?  A.  W. 
S.  Smith.  Q.  Was  W.  S.  Smith  secretary  at 
the  time  of—  A.  Yes.  Q.  Did  Mr.  Kirkley 
take  his  place  immediately ;  that  is,  at  the  fol- 
lowing meeting  after  Mr.  Smith's  death?  A. 
Yes;  he  filled  the  place  several  times  before 
Mr.  Smith's  death.  Q.  There  was  no  inter- 
vening secretary  between  Smith  and  Kirkley? 
A  None  at  all.  Q.  Do  you  know  whether  or 
not  Mr.  Smith's  lodge  papers  were  turned  over 
by  Mr.  Smith  to  Mr.  Kirkley?  A.  I  do  not 
know.  Q.  Do  you  know  of  any  demand  being 
made  on  Kirkley  for  these  lodge  papers?  A.  I 
made  demand  on  him.  Q.  What  did  he  say 
about  these  minutes?  *  *  *  Q.  What  did  he 
say  about  the  minutes?  A.  He  said  he  knew 
nothing  of  the  minutes.  Q.  Did  you  get  the 
minutes  from  Kirkley?  A.  I  did.  Q.  Did  you 
get  all?    A.  I  got  those  that  I  demanded— 1906 
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and  1906.  Q.  I  am  talking;  about  the  original 
minutes,  adopted  by  the  lodge ;  do  not  mean  the 
books;  I  mean  the  minutes.  A.  The  minutes 
did  not  read  like  the  minutes  adopted  by  the 
lodge.  Q.  That  is  the  point.  Did  you  get  the 
minutes  that  were  adopted  by  the  lodge?  A.  I 
could  only  say  that  they  were  not  exactly  the 
same  minutes  as  adopted  by  the  lodge.  Q.  Not 
the  same  minutes?    A.  No. 

"Q.  You  say  you  were  a  member  of  the  lodfire 
at  the  time  that  it  was  decided  to  make  this 
move.  Now  I  will  ask  you  to  go  bock  over  that. 
Why  was  it  that  you  were  to  move  the  lodge,  or 
why  did  you  move?  At  whose  request,  and  up- 
on whose  proposition?  A.  W.  S.  Smith.  Q. 
Was  a  committee  appointed?  A.  A  committee 
was  appointed.  Q.  Who  was  it?  A.  W.  S. 
Smith.  J.  W.  Davis,  and  L.  A.  White.  Q. 
What  did  you  do?  A.  We  were  authorized  by 
the  Masons  -to  locate  the  spot  and  make  con- 
tract to  move  the  lodge;  tear  the  lodge  down, 
and  use  such  timbers  as  they  needed,  which  was 
given  by  Mr.  Smith.  The  lower  floor  was  his  of 
the  old  building,  and  relinquished  all  claims  to 
it.  Q.  Did  you  see  Mr.  Smith  in  regard  to  an- 
other lot?  A.  The  committee  met  Mr.  Smith, 
and  I  was  a  member  of  that  committee.  Q. 
Then  tell  what  happened.  A.  We  told  him  the 
committee  had  met  for  the  purpose  of  locating  a 
spot  and  a  lot  on  which  to  build  the  lodge.  He 
said  he  would  call  his  wife.  Q.  That  was  Mrs. 
M.  C.  Smith?    A.  Yes. 

"Mr.  Uarby:  He  said  he  would  do  what?  A. 
Call  his  wife.  Q.  Did  he  call  her?  A.  Yes. 
Q.  Who  did  you  mean  by  *we*?  A.  The  com- 
mittee; the  three.  W.  S.  Smith.  J.  W.  Davis, 
and  myself.  Q.  Did  Mrs.  Smith  go  with  you? 
A,  Yes.  Q.  Mrs.  M.  O.  Smith?  A.  Yes.  Q. 
What  did  you  do?  A.  We  went  where  we  un- 
derstood he  was  to  give  ono-half  acre  of  land. 
Mrs.  Smith  objected.  Q.  What  objection  did 
Mrs.  Smith  raise?  A.  For  some  reason  that  it 
was  too  near  her  dwelling  house,  interrupted 
her:  then  did  not  want  so  near  Mrs.  C.  L. 
Kirkley's  house  to  interrupt  her.  Q.  What  did 
vou  do,  then,  after  she  objected  to  that  lot?  A. 
We  selected  another.  Q.  What  about  that  one? 
A.  She  said  that  would  be  in  front  of  her 
building ;  cut  her  view  off  from  the  public  road. 
Q.  Then  what  happened?  A.  We  asked  where 
would  suit  her.  Q.  What  did  she  say?  A.  She 
said  right  over  there  on  the  other  side  of  the 
road,  and  we  accepted  it  Q.  Accepted  •  that 
lot?  A.  Yes;  Mr.  Smith  stepped  it  off.  Q. 
Now,  Mr.  White  and  you  all  built  on  that  lot? 
A.  Built  on  that  lot.  Q.  See  if  this  is  a  prop- 
er description  of  the  lot.  I  will  read  it  to  you. 
•  •  ♦  Q.  Did  you  afterwards  build  upon  this 
lot?  A,  We  did.  Q.  Was  it  one-half  acre?  A. 
One-half  acre ;   yes. 

**Q.  Who  did  you  understand  held  the  title 
to  it  at  the  time?  ♦  ♦  •  Q.  Do  you  know 
who  owned  it?  ♦  ♦  *  A.  I  knew  it  was  W. 
a.  Smith's  property.  Q.  W.  S.  Smith  or  M. 
C.  Smith?  A.  And  that  the  titles  were  in  Mrs. 
Smith's  name.  I  knew  that  in  Mrs.  Smith's 
name,  or  Mrs.  Smith  thought  it  was  her  proper- 
ty at  that  time.  Q.  Was  she  there  objecting  to 
different  locations  and  agreeing  to  others?  A. 
Yes.  Q.  Were  you  all  to  ask  titles  to  this  lot 
from  Mrs.  Smith?  A.  No.  Q.  Who  was  to  do 
that?  A.  W.  S.  Smith,  Q.  That  was  intrusted 
to  him?  A.  Yes.  Q.  When  was  it  that  you 
found  out  that  title  had  not  been  procured  by 
him?  A.  We  found  it  out  before  his  death.  Q. 
Shortly  before  his  death?  A.  Yes.  Q.  While 
you  were  at  that  lot,  was  anything  said,  Mr. 
White,  about  the  kind  of  building  that  was  go- 
ing— •  ♦  •  Q.  What  was  said  by  Mrs. 
Smith  in  regard  to  that  lot,  the  use  of  it.  if 
anything?  A.  I  said  to  some  of  the  members 
that  was  around  that  we  would  build  this  house 
with  an  eye  to  using  the  lower  floor  as  a  store- 
house; the  Masons  could  use  or  rent  out  at 
will.  Mrs.  Smith  said,  *No.  the  ground  floor 
will  be  mine.'    I  said  Mr.  Smith  relinquished 


all  claims  to  the  land,  aad  the  Masons  are  go- 
ing to  build  it,  and  it  will  be  theirs  from  the 
bpttom  floor  up.  Q.  You  told  her  she  would 
have  no  claim  to  this  part  at  all?  A.  No  claim 
at  all.  Q.  Did  she  make  any  further  objection 
after  that  statement?    A.  She  did  not 

"Q.  Did  you  actually  erect  a  building?  A. 
And  actually  erected  a  building.  Q.  Who  erect- 
ed the  building?  A.  You  mean  who  was  the 
contractor?  Q.  No ;  who  paid  for  it?  A.  The 
Masons.  Q.  Did  Mr.  Smith  contribute  towards 
it,  other  than  as  a  Mason  ?  A.  No ;  Mr.  Smith, 
in  his  offer,  offered  to  give  as  much  or  more 
than  any  other  Mason.  Q.  The  Masons  were 
taxed;  the  tax  levied  on  Mr.  Smith  just  as  on 
the  others?  A.  Yes.  Q.  And  he  did  contribute 
largely?  A.  As  I  remember  now,  the  worship- 
ful master  gave  $50  and  W.  S.  Smith  gave  S50. 
Q.  As  Masons?  A.  Just  as  Masons.  Two 
years  afterwards  Mr.  Smith,  secretary  of  the 
lodge,  got  up  and  made  a  move  that  each  mem- 
ber receive  40  per  cent,  of  the  money  paid  into 
the  lodge.  As  the  money  was  in  the  treasury, 
it  was  drawn  out  of  the  treasury,  and  each  one 
received  40  per  cent,  of  what  he  had  put  in. 
About  two  years  more,  and  60  per  cent  was 
paid  in.  We  got  every  cent  we  put  in.  Q.  You 
got  the  money  back  that  you  put  in?  A.  Yes. 
Q.  And  so  did  the  others?  A.  Yes;  I  think 
every  man  got —  Q.  So  what  every  man  ad- 
vanced was  paid  back  by  regular  assessment  of 
the  lodge?  A.  Yes.  Q.  Well,  then,  did  W.  S. 
Smith  individually,  after  the  explanation  you 
have  made,  contribute  anything  to  this  lodge? 
A.  Nothing  at  all. 

"Q.  Mr.  Smith  did  use  the  lower  floor  of  that 
building  that  was  erected?  A.  For  some  while 
it  was  not  used  at  all.  Q.  Some  while  after  it 
was  built,  not  used  at  all?  A.  Yes.  Q.  Then 
how  did  it  come  to  be  used?  A.  Mr.  Smith 
asked  in  the  lodge,  as  we  were  not  using  it 
might  he  use  it  just  as—  •  ♦  ♦  Q.  Use  it 
for  what  purpose?  A.  For  storehouse.  Q.  How 
long  after  it  was  built  was  this  request  made 
by  him?  A.  I  do  not  remember  exactly;  I  sup- 
pose a  year  or  a  little  more.  O.  Then  how  long 
did  he  use  it  as  a  warehouse?  Did  the  lodge 
agree  for  him  to  use  it  that  way?  A.  Yes.  Q. 
How  long  did  he  continue  to  use  in  that  man- 
ner? A.  Three  or  four  years.  Q.  At  his  death 
was  he  using  it?  A.  He  was.  Q.  Was  he  us- 
ing it  with  the  consent  and  permission  of  the 
lodge?  A.  He  wa&  Q.  Since  his  death  how 
has  it  been  used?  A.  For  the  same  purpose,  as 
a  warehouse  in  connection  with  his  business— 
C.  L.  Kirkley»8  business.  Q.  Who  did  C.  L. 
Kirklev  succeed  in  business?  A.  W.  S.  Smith. 
Q.  Did  he  buy  out  the  stock  of  goods?  A 
Bought  out  his  stock  of  goods.  Q.  Who  is 
using  it  now?  A.  It  is  not  in  use  now  at  all; 
the  Masons  have  possession  of  it  Q.  The  Ma- 
sons have  possession  of  it.  Mr.  White,  prior 
to  the  commencement  of  this  action,  did  you  or 
did  you  not,  as  the  committee  from  the  lodge, 
make  demand  upon  Mrs.  M.  0.  Smith  for  title? 
A.  I  did.  Q.  Who  was  on  the  committee  with 
you?    A.  Mr.  Cole,  J.  W.  Davis,  and  myself. 

"Q.  Did  she  refuse  to  give  you  title?  A.  She 
refused  to  give  title.  Q.  Mr.  White,  when  you 
decided  to  make  this  move  and  give  up  your 
former  building,  and  move  to  a  different  place, 
what  was  the  agreement  as  to  title  you  were 
to  receive?  A.  Mr.  Smith  was  to  give  us  title. 
(^,  What  kind  of  title?  Were  you  to  get  a  fee- 
sim^le  title?  A.  A  fee-simple  title.  Q.  Who 
was  that  title  to  be  made  by?  Who  was  to  ex- 
ecute the  title?  A.  As  a  matter  of  fact  we 
knew  that  Mrs.  Smith  would  have  to  execute  the 
title.  Q.  Did  Mr.  W.  S.  Smith— did  he  say 
he  would  get  a  fee-simple  title  from  his  wife? 
•  ♦  ♦  Q.  And  when  you  went  to  this  lot  and 
agreed  to  accept  it  both  Mr.  Smith  and  Mrs. 
Smith  were  present?  A.  Both  were  present 
Q.  Who  tended  to  Mrs.  M.  C.  Smith's  busi- 
ness at  the  time  of  this— her  general  business? 
A.  W.  S.  Smith.     She  was  not  known  in  the 
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business.  Q.  In  the  general  business  who  tend- 
ed to  the  business?  A.  Her  husband.  Q.  When 
anybody,  yourself  or  any  others  of  whom  you 
know,  wanted  to  buy  any  property,  or  did  buy 
any,  which  was  in  Mrs.  Smith's  name,  whom 
did  they  deal  with?  •  ♦  •  Q.  Mr.  White, 
was  this  agreement  about  another  lot,  and  the 
kind  of  title  which  was  to  be  made  to  it,  made 
before  the  lot  was 'selected,  or  afterwards?  A. 
We  had  selected  the  lot.  You  have  reference  to 
another  lot?  Q.  I  am  talking  about  the  agree- 
ment as  to  what  was  to  be  done  in  case  you 
iU(\.  Was  that  agreement  before  or  after  the 
lot  was  actually  selected  by  you  and  Mrs. 
^Smith?  A.  The  agreement  was  made  before  any 
selections.    ♦    ♦    • 

*'Q.  Did  Mrs.  Smith,  when  you  made  demand 
on^  her  for  title  prior  to  the  commencement  of 
this  action—what  did  Mrs.  Smith  say  was  her 
reason  for  refusing  title?  W^hat  did  she  say? 
A.  She  said  a  great  deal.  Q.  Did  she  give  any 
special  reason  why  she  would  not  do  it?  A. 
Because  of  certain  persons  that  held  their  mem- 
bership there.  Q.  Who  were  those  persons — 
just  as  well  talk  out  in  the  meeting?  A.  She 
soeroetl  to  have  it  in  for  a  good  many ;  Hatfield, 
Shiver,  and  all  the  Pisgahmits.  Q.  Rather  per- 
sonal then  was  it?  A.  Yes.  ♦  ♦  ♦  Q.  What 
else  did  she  say?  A.  You 'will  have  to  call  on 
her.  Q.  I  want  to  know  what  she  said.  A.  I 
do  not  know  that  I  could  remember  one-tenth 
of  what  she  said.  Q.  What  other  reason  did 
she  give  for  not  making  a  title?  A.  She  assign- 
ed so  many  reasons  I  do  not  know  where  to 
oommence;  afraid  you  might  go  to  objecting. 
If  you  promise  not  to  object.  Q.  I  cannot  make 
any  promises.  Do  the  best  you  can.  I  know 
Mrs.  Smith.  You  cannot  tell  me  everything 
she  said,  but  tell  me  the  substance.  A.  She 
laid  claims  to  the  building  that  W.  S.  Smith 
gave  the  lodge.  I  said,  'Mrs.  Smith,  I  do  not 
believe  one  word,  and  it  is  absolutely  not  so 
that  he  had  any  interest  at  all  in  it,  only  as  a 
Mason  contributing  his  part,  paying  his  tax,  and 
all  of  it  has  been  given  back.'  She  says,  'I 
know  better  than  that.*  I  went  to  Kirkley, 
and  demanded  the  minutes  of  1005  and  1906, 
and  we  ran  over  them  hurriedly,  getting  out 
Buch  information  as  was  absolutely  necessary, 
as  we  thought,  so  as  we  could  convince  her 
of  the  fact  that  Mr.  Smith  had  no  rights  nor 
claims  in  the  building.  Then  she  asked  why 
was  it  that  we  allowed  him  to  use  it.  We  told 
her  that  he  did  it  by  consent  of  the  lodge;  he 
^ot  that  consent.  Then  she  said,  'Why  not  take 
It?  Because  it  was  the  way  of  the  world  to 
get  what  they  could,  and  I  am  going  to  do 
everything  I  can;  everybody  gets  out  of  me, 
and  I  am  going  to  get  out  of  them.'  I  said, 
'Mrs.  Smith,  I  did  not  know  you  were  like 
that'  She  said  she  had  made  up  in  her  mind 
to  get  that  which  she  could  get.  I  said,  'You 
will  never  remember  of  getting  that  lodge;  we 
are  going  to  get  it,  and  I  would  rather  it  be 
on  easier  terms.'  She  says,  *It  is  that  damn 
Hatfield;  that  is  who  it  is.'  She  had  some 
disagreement  with  Mr.  Hatfield.  She  paid  her 
respects  to  Mr.  Hatfield.  Q.  Did  she  not  say 
she  had  made  an  agreement  to  give  title,  but  she 
was  not  going  to  do  it?  Did  she  say  that?  Did 
she  say  anything  about  agreement  to  give  title? 
A.  I  bad  no  agreement  with  her.  Q.  She  had 
no  agreement  with  you  to  give  title?  A.  No; 
I  went  to  her  to  get  an  agreement  with  her  to 
give  title,    but  she  did  not  agree. 

*'Q.  At  the  time  that  you  all  moved,  you  had 
no  agreement  with  her  about  title?  A.  I  never 
said  anything  about  title.  I  was  not  authorized 
to  get  the  title.  Q.  When  was  this  time  that 
you  and  Brother  Cole  and  Brother  Davis  went 
to  demand  deed?  A.  When  was  that?  I  think 
it  was  last—  Q.  Just  a  short  while  before  this 
suit  started?  A.  Yes;  just  a  short  while.  Q. 
This  paper  was  served  on  July  11,  1914.  It 
was  some  time  in  the  summer  of  1914?  A.  It 
was  in  June.  Q.  June,  1914?  A.  Yes.  Q.  You 
said  in  the  complaint  that  you  found  you  did  not 


have  the  deed  to  the  land  before  Mr.  W.  S. 
Smith  died?  A.  Yes.  Q.  Well,  what  did  you  do 
about  getting  it  then— found  out,  and  then  made 
this  demand?  A.  We  had  been  going  along. 
Q.  Did  you  make  any  other  demand?  This  the 
first  time  you  asked  about  it?  A.  That  was  the 
first  time.  She  had  told  me,  about  a  month  be- 
fore, that  she  had  missed  a  sale  with  Mr.  Os- 
teen. 

**Q.  Mr.  White,  you  said  you  were  a  member 
of  Lodge  No.  188,  Ancient  Order  of  Free  Ma- 
sons, A.  O.  F.  M„  is  that  correct?  A  A.  O.  F. 
M.;  that  is  some  of  your  new  orders.  Q.  That 
is  what  Mr.  McLeod  asked?  A.  I  am  a  member 
of  Ancient  Order  of  Free  Masons.  Q.  Or  a 
member  of  Free  and  Accepted  Masons,  F.  and 
A.  M.?  Maybe  you  cot  the  names  confused. 
We  call  it  F.  and  A.  M. 

"Mr.  McLeod:  I  think  the  proper  thing  is  An- 
cient Order  of  Free  Masons,  if  you  want  to 
know. 

"Q.  What  was  the  condition  of  your  lodge 
room  just  before  the  move — what  sort  of  build- 
ing, roof,  etc.?  A.  In  bad  condition;  needed  re- 
pairs. Q.  Roof  leaked?  A.  I  do  not  remember; 
never  noticed  what  repairs  it  did  need.  Needed 
some  underpinning;  some  of  the  sills  had  kind 
of  given  away,  given  a  little.  Q.  It  was  in 
such  condition  that  if  something  was  not  done 
to  it  soon —  A.  Something  was  going  to  be  done 
soon.  We  had  realized  that,  and  we  were  going 
at  it  Q.  You  either  had  to  repair  this  building 
or  get  a  new  one?  A.  Yes;  one  or  the  other. 
Q.  So  the  lodge  was  ready  to  consider  any  prop- 
osition whereby  it  could  get  a  new  building? 
You  all  wanted  a  proposition  to  get  a  new  build- 
ing? A.  We  did  not  care  whether  new  or  same 
one  repaired.  Q.  Absolutely  had  no  choice?  A. 
No;  I  did  not,  and  I  can  voice  the  sentiment 
of  the  lodge. 

"Q.  Was  Mr.  Kirkley  secretary  of  the  lodge 
before  or  after  Mr.  Smith's  death,  do  you  recall? 
A.  He  filled  it  for  some  time.  Mr.  Smith's 
health  failed  him;  he  filled  the  office.  Q.  He 
acted  as  secretary?  A.  He  acted  as  secretary 
pro  tem.  .  Q.  When  actually  installed?  A.  I 
think  about  December.  Q.  In  December,  before 
Mr.  Smith's  death  in  March?  December,  be- 
fore Mr.  Smith's  death  in  March?  A.  I  do  not 
remember  about  that;  I  expect  so.  Q.  After 
you  found  out  that  you  did  not  have  title  to  the 
property,  how  did  it  happen  that  you  did  'not 
ask  Mr.  Smith  for  the  minutes  before  his  death? 
A.  We  had  intrusted  all  the  building  to  Mr. 
Smith.  Q.  And  you  did  not  say  anything  to  Mr. 
Smith  before  he  died?  A.  Not  a  thing.  Q. 
When  Mr.  Kirkley  turned  over  certain  papers 
to  you,  he  said  they  were  the  minutes.  In  what 
shape  were  they — written  in  a  book,  or  loose 
sheets  of  paper?  A.  Written  in  a  book.  Q. 
Do  you  know  where  the  book  is  now?  A.  Have 
not  seen  it  since.  Q.  Did  you  take  it  from  Mr. 
Kirkley?  A.  Left  it  on  his  desk.  Q.  Whose 
handwriting  were  they  written  in?  A.  W.  S. 
Smith's.  Q.  Signed  by  him  as  secretary?  A. 
What  we  were  looking  for  was  written  by  W. 
S.  Smith.  I  never  examined  back  .any  farther. 
Q.  Who  was  master  in  the  lodge  at  that  time? 
A.  J.  W.  Moseley.  Q.  Had  he  signed  these  min- 
utes? A.  I  never  looked  to  see  whether  signed 
or  not. 

"Q.  So,  when  you  said  those  were  not  the  offi- 
cial minutes,  you  were  just  going  by  your  recol- 
lection of  the  official  minutes?  A.  I  remember 
being  on  the  building  committee.  Q.  You  were 
just  going  by  recollection?  Did  not  look  to  see 
if  Moseley  had  signed?  A.  I  just  want  to  say 
that  I  would  make  recordations  from  meeting 
to  meeting,  to  see  if  report  recorded  as  I  had 
given  it  Q.  You  did  not  look  to  see  if  Moseley 
bad  signed?  A.  No,  I  did  not;  just  looking  for 
certain  things,  and  when  I  found  them  went  on. 
Q.  Did  the  book  have  the  appearance  of  being 
the  old  book?  A.  Yes;  it  looked  like  the  olcl 
book.  Q.  How  far  back  did  it  run — behind 
1905?    A.  I  do  not  remember  looking  back  for 
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only  1905.  Q.  What  part  of  book  was  that, 
middle  or  back  part?  A.  I  do  not  remember. 
Q.  Do  you  remember  the  appearance  of  the  book 
that  minutes  kept  in  in  1905?  What  did  the 
book  look  like?  A.  No;  I  did  not  have  any  use 
for  the  minutes,  only  just  that  one  time. 

"Q.  Mr.  W.  S.  Smith  paid  just  as  much  to- 
ward the  lodge  as  anybody  else  did?  A.  Yes. 
Q.  When  he  got  his  money  back,  everybody  else 
got  his  back,  too?  A.  All  got  it  back.  Q. 
When  you  and  Mr.  Smith  and  the  other  gentle- 
men on  the  committee  located  that  lot,  what 
was  your  idea  in  getting  Mrs.  Smith  there? 
Why  did  you  want  Mrs.  Smith  there?.  A.  I  did 
not  want  her  there.  Q.  Did  any  of  the  others 
want  her  there?  A.  I  do  not  think  anybody 
wanted  her  there,  except  W.  S.  Smith.  Q.  Ajid 
do  you  know  whv  he  wanted  her?  A.  1  have 
got  my  idea  of  why  he  wanted  her ;  but,  as  for 
knowing,  why  I  do  not  know.  Q.  Is  it  not  a 
fact  that  he  wanted  her  because  the  property 
was  hers?  A.  I  know  why;  I  wanted  her  to 
be—  Q.  That  has  nothing  to  do  with  this.  A. 
I  am  just  telling  you  why  I  wanted— I  suppose 
Mr.  Smith  wanted  her,  so  as  to  keep  out  of  a 
row  with  her.  Q.  Mrs.  Smith  is  not  here.  I 
do  not  know  anything  about  rowing  with  her, 
but  at  least  Mr.  Smith  was  very  careful  to  have 
her  there?  A.  He.  called  her.  Q.  And  you  con- 
sulted her  wishes  in  the  matter?  A.  I  only  con- 
sulted and  did  what  I  was  authorized  by  the 
lodge.  Q.  You  put  it  where  she  wanted  it?  A. 
I  had  that  to  do.  Q.  You  had  that  to  do,  be- 
cause the  property  was  hers,  and  just  built  it 
where  she  authorized.  I  am  sorry  Mrs.  Smith 
is  not  here.  She  could  speak  for  herself.  Mrs. 
Smith  said  more  than  the  ground  floor  would  be 
hers?  A.  That  is  what  she  said.  Q.  When  was 
that,  before  the  building  put  up  or  when?  A. 
That  was  before,  while  Mr.  Smith  stepping  off 
the  land.  Q.  She  said  the  land  would  be  hers? 
A.  I  informed  her  of  the  fact  that  it  would  not 
be.  Q.  What  did  she  say  then?  A.  I  do  not 
know  what  all  she  did  say.  Q.  Did  she  agree? 
A.  We  agreed  that  it  would  not  be  hers.  Q. 
Did  not  ask  her  consent?  A.  No;  not  about 
that  Q.  Did  not  care  whether  the  lodge  had 
it  or  not?  A.  I  was  sure  the  lodge  would  have 
it  Q.  You  did  not  care  whether  the  lodge  had 
her  consent  or  not?  A.  All  we  wanted  was  the 
title  Mr.  Smith  had  promised  to  give.  Q.  You 
did 'not  care  whether  she  agreed  or  not?  ▲. 
No;   I  did  not  care. 

"Q.  Were  you  personally  present  when  Mr. 
Smith  talked  to  his  wife  about  this  title?  A. 
No.  Q.  Do  you  know  if  he  ever  talked  to  her? 
A.  I  do  not  Q.  Did  she  ever  tell  you  he  had 
talked  to  her  about  it?  A.  I  believe  she  said 
something  about  what  Willie  told  her  that  eve- 
ning I  was  out  there;  do  not  remember  what  it 
was.  Q.  At  the  time  that  you  all  located  this 
particular  lot,  Mrs.  Smith  was  attending  to  her 
own  business?  A.  No;  she  was  not  known  in 
the  business  world  at  all.  Q.  Was  she  not 
there?  A.  She  considered  that  her  domain;  af- 
fairs around  the  house.  She  was  in  the  business 
world;  but,  so  far  as  attending  to  business,  she 
did  not  tend  to  any.  Q.  She  was  in  the  busi- 
ness world,  so  far  as  pointing  out  what  lot  you 
were  to  have,  was  she  not?  A.  She  pointed  out 
what  lot,  and  Bill  Smith  had  to  agree,  and  the 
rest  of  us  did,  too. 

**Q,  When  the  new  building  put  up,  was  it  put 
up  before  the  old  torn  down,  or  afterwards?  A. 
The  old  one  torn  down,  and  what  stuff  could  be 
was  used  in  the  new  building.  Q.  How  much 
old  stuff  thrown  away?  A.  Do  not  know.  Q. 
How  much  of  it?  A.  I  do  not  know.  Q.  Prac- 
tically all  the  old  stuff  used  in  the  new  building? 
A.  I  do  not  think  much  of  it  good  for  anything. 
Q.  Do  you  know  about  how  much  old  stuff  used, 
one-half  or  one-fourth?  A.  I  do  not  say  how 
much;  what  was  any  account  was  used,  and 
that  not  much  account  was  not  used.  Q, 
Weather  boarding  in  good  condition?  A.  No; 
weather  boarding  no  account     Q.  What  about 


the  framing?  As  Some  of  the  framing  I  expect 
was  good,  but  I  do  not  think  very  much  of  it 
used.  Q.  What  about  the  sills?  A.  They  may 
have  used  the  sills.  Q.  Did  you  pay  anybody 
anything  for  that?    A.  No ;   that  was  given. 

"Q.  Before  your  building  torn  down,  what 
claim  did  the  lodge  have  in  it?  A.  Had  a  lease 
of  99  years.  Q.  From  whom?  A.  L.  M. 
Smith.  Q.  What  relation  was  he  to  W.  S. 
Smith  and  wife?  A.  Brother.  Q.  Did  he,  when 
he  was  alive,  also  own  the  other  property  where 
tho  lodge  building  is  now  erected?  A.  Yes; 
he  owned  it  at  the  time  of  his  death;  did  not 
own  it  at  the  tipe  the  lodge  was  built  Q.  Mr. 
White,  I  think  it  is  this  paper  that  I  have  here» 
the  original  complaint,  says  this:  (Reads  par- 
agraph III  of  the  complaint)  This  paper  says 
that  you  owned  the  lodge  hall.  As  a  matter 
of  fact  you  had  a  lease  for  99  years?    A.  Yes. 

**Q.  Whatever  Mr.  W.  S.  Smith  got  out  of  the 
old  building  was  not  any  account?  A.  I  do  not 
think  so,  he  may  have  built  some  chicken  coops 
around  the  store.  Q.  So,  what  good  did  it  do 
the  Smiths  to  move  the  lodge?  What  did  they 
get  out  of  it?  A.  We  got  away  from  them, 
where  it  had  been  annoying  them  at  night  We 
always  met  there  for  banquets  and  entertain- 
ments and  good  times.  They  said  they  could 
no't  sleep;  interrupted  them;  wanted  it  off. 
Q.  That  is  what  Mr.  W.  S.  Smith  said?  A. 
xes;  W.  S.  Smith  claimed  it  had  increased  the 
insurance  on  his  store,  the  store  being  so  near. 
Wo  did  not  build*  the  lodge  near  his  store,  but 
he  moved  his  store  close  to  the  lodge. 

"Q.  This  complaint  says.  Mr.  White^  that  at 
the  time  you  moved  the  lodge  Mrs.  Smith — Mtb, 
M.  C.  Smith — entered  into  an  agreement  with 
the  lodge  and  agreed  to  give  them  a  deed  to  one- 
half  acre  you  moved  on;  »iB  that  correct?  A. 
That  Mrs.  Smith?  Q.  Yes.  A.  If  she  did,  it 
was  through  W.  8.  Smith..  Q.  You  did  not 
know  that  she  ever  agreed  to  any  such  thing? 
A.  Not  of  my  own  knowledge.  Q.  Did  W.  S. 
Smith  say  that  she  did?  A.  I  do  not  know 
that  he  ever  brought  her  name  up.  I  never 
heard  it  Q.  You  were  there,  a  member  of  the 
committee,  and  attended  to  it  all?  A.  Yes.  Q. 
In  our  answer  we  say  that  Mrs.  Smith  agreed 
to  let  this. lease  given  by  her  brother-in-law 
attach  to  the  new  building  in  place  of  the  old. 
That  it  what  she  says  she  agreed  to,  and  what 
W.  S.  Smith  agreed  to  and  what  she  agreed 
to.  So  far  as  you  know —  A.  I  do  not  know 
what  she  agreed  to.  Q.  I  say  so  far  as  you 
know?    A.  So  far  as  I  know.    •    •    • 

''Q.  Mr.  White  could  you  have  repaired  the 
old  building  for  your  purposes  cheaper  than 
to  have  erected  a  new  one?  A.  Yes;  we  could 
have  repaired  the  old  building  for  about  one- 
fourth  of  the  cost  to  build  a  new  one.  Q.  Was 
the  old  building  as  to  location  as  convenient  for 
your  purposes  as  the  new  one?  A.  Just  as  con- 
venient Q.  Who  is  in  possession  of  the  prem- 
ises upon  which  the  old  building  was  located? 
A.  Mr&  M.  G.  Smith.  Q.  Did  you  tie  any 
strings  to  the  old  property?  You  released  and 
turned  over  to  her  absolutely?  A.  Yes.  Q.  Do 
not  claim  at  all?  A.  No.  Q.  I  believe  you 
sa^  that  you  told  Mrs.  Smith  at  the  time  that 
this  property  was  to  be  absolutely  yours?  A. 
I  did.  Q.  Did  she  object  to  your  putting  the 
lodge  up  after  you  told  her  it  was  to  be  abso- 
lutely the  property  of  the  lod^e?  A.  She  did 
not  Q.  Did  you  ever  at  any  time  offer  for  her 
to  have  any  kind  of  possession  of  that  lodge 
property?  For  Mrs.  Smith  to  have  any  kind  of 
possession  or  right  to  that  property?  A.  No. 
Q.  Was  not  this  very  near  where  she  was  liv- 
ing, where  Mrs.  Smith  was  living:  1  mean  ia 
sight  of  it?  A.  I  suppose  in  sight;  I  think 
so.  Q.  Was  she  not  living  where  she  could  see 
this  building  and  know  it  was  being  erected? 
A.  Yes.  Q.  Do  you  know  of  her  ever  having 
made  any  objection  to  the  location  of  the  build  < 
ing?    A.  None  at  all. 

"Q.  Mr.  White,  as  a  matter  of  fact  did  not 
the  lodge  at  various  times  call  upon  Mr.  Smith 
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for  this  title?  •  •  •  Q.  Do  y<m  know  wheth- 
er he  was  ever  caQod  on  for  title?  A.  Yes.  Q. 
He  was?  A.  Yes.  Q.  What  did  he  say  he 
would  do?  •  ♦  ♦  A.  He  said  next  time  he 
went  to  Sumter  he  would  have  it  fixed.  Q.  The 
next  time  he  went  to  Sumter  he  would  have  it 
fixed?  How  often  did  that  occur  up  to  the  time 
of  his  death?  A.  Twice  to  my  knowledge.  Q. 
The  last  time;  how  near  to  his  death  was  it 
mentioned  the  last  time?  Q.  I  suppose  about 
two  years.  Q.  Two  years?  A.  Yes.  Q.  Was 
he  in  bad  health  some  time  before  he  died?  A. 
Yes.  Q.  This  was  put  off  by  him  -from  time  to 
time?    A.  Yes. 

**Q.  Mr.  White  do  you  know  what  was  con- 
tained in  tlie  official  minutes  of  the  lodge?  A. 
I  do  not ;  I  only  looked—  Q.  I  am  not  talking 
about  the  notes— what  was  actually  adopted  by 
the  lodge  as  the  minutes?  A.  There  is  some 
things  I  know;  could  not  tell,  for  that  I  was 
not  concerned  about  I  wanted  to  see  the  re- 
port I  made  to  the  lodge  from  time  to  time— 
eee  if  it  was  recorded  in  the  minutes  just  as  I 
had  made  the  report  to  the  lodge.  It  was  not 
Q.  What  was  the  report?  ♦  •  ♦  Q.  Who 
made  the  minutes?  Who  was  secretary?  A. 
W.  S.  Smith.  Q.  And  it  was  not— these  reports 
-were  not— in  the  minutes?  A.  Not  the  reports 
that  I  would  make  to  the  lodge.  Q.  What  were 
those  reports?  •  ♦  ♦  A.  The  reports  that  I 
would  make  from  time  to  time.  Q.  Oan  you 
recall  these  reports?  Were  they  written?  A. 
No;    verbal  reports. 

"Mr.  Harby:  Do  you  know,  if  your  verbal 
reports  ever  put  in  minutes  of  the  lodge?  A.  I 
do  not  Q.  When  did  you  call  on  Mr.  Smith  the 
first  time  for  the  title?  A.  That  would  be  guess- 
work; I  do  not  know.  Q.  You  said  the  last 
time  was  two  years  before  his  death?  A.  I 
>^uessed  that;  may  have  been  one  year  before 
his  death.  Q.  You  guessed  that;  guess  this 
for  me.  A.  It  was  some  time  in  1907.  Q'. 
Shortly  after  the  new  lodge  was  built?  A. 
About  a  year  after  the  new  lodge  was  built 
Q.  So  you  knew  you  did  not  have  a  title  a  year 
after  the  lodge  was  built?  A.  I  knew  I  had 
his  promise,  which  I  considered  as  ^ood  as  the 
titie.  I  never  doubted  that  promise  for  one 
moment  until  his  health  failed  him,  and  then 
I  began  to  get  a  little  weak  on  the  subject.  Q. 
Mr.  McLeod  asked  you  if  you  had  any  agree- 
ment with  Mrs.  Smith  that  she  was  to  use  any 
Eart  of  the  building.  As  a  matter  of  fact  you 
ad  no  agreement  with  Mrs.  Smith  about  any- 
thing? A.  No;  I  had  no  agreement  Q.  When 
you  told  her  you  would  have  the  lower  floor  of 
the  lodge,  did  you  say  any^ing  about  the  lot- 
did  you  tell  her  you  were  to  have  the  lot  too? 
A.  xes;  I  told  her  this  would  be  the  Masons' 
establishment  Q.  The  lot  and  the  building 
thereon?  A.  I  did  not  get  out  there  and  work 
myself  to  build  a  lot  for  her.*' 

The  decree  below  was  as  follows: 

•*This  action  is  for  specific  performance  of 
the  contract  alleged  in  the  complaint  as  amend- 
ed by  the  referee,  which  amendment  was  proper 
in  my  opinion,  although  objected  to  by  defend- 
ants. Mrs.  Martha  0.  Smith  in  her  answer  de- 
nies that  there  was  such  a  contract  entered  into 
between  the  plaintiffs  and  herself  or  between 
plaintiffs  and  her  husband  acting  for  her.  Tho 
defendant  Kirkley  does  not  answer,  according 
to  the  record  before  me.  I  have  read  very  care- 
fully all  the  testimony  in  the  case,  as  well  as  the 
able  arguments  of  the  attorneys,  pro  and  con. 
After  all  that  has  been  said  in  the  arguments, 
according  to  my  view  of  the  case,  the  main  ana 
I  may  say  the  only  question  in  the  case  is: 
Was  there  such  a  contract  as  is  alleged,  and  did 
the  plaintiffs  perform  their  part  of  same,  so  as 
to  take  it  out  of  the  statutes  of  frauds? 

"The  testimony  of  J.  W.  Davis  and  L.  A. 
White  is  amply  sufficient  to  enable  me  to  find 
as  a  matter  of  fact,  that  there  was  such  a 
contract  entered  into  between  the  plaintiffs  and 
Mrs.  M.  C.  Smith;    and  even  if  I  am  in  error 


in  this  finding,  the  evidence  ia  amply  sufficient 
to  show  that  such  a  contract  between  the  plain- 
tiffs and  the  defendant  M.  G.  Smith  was  en- 
tered into  by  her  husband,  acting  for  her  as 
her  agent  and  weU  known  to  her,  consented  to 
and  approved  by  her.  While  it  is  not  neces- 
sary to  go  into  details  in  discussing  the  testi- 
mony, yet,  after*  reading  it  all,  the  conclusion 
that  there  was  such  a  contract  entered  into,  and 
that  the  plaintiffs  performed  their  part  hereof, 
is  irresistible.     « 

"I  therefore  find:  (1)  That  there  was  such  a 
contract  entered  into  between  the  parties.  (2) 
That  the  plaintiffs  performed  their  part  thereof, 
after  which  the  defendant  M.  G.  Smith  refused 
to  perform  her  part  thereof. 

*'It  is  therefore  ordered  and  decreed  that 
Martha  O.  Smith,  one  of  the  defendants  above 
named,  be  and  she  is  hereby  required  to  make, 
execute,  and  deliver  to  said  lodge  a  proper  fee- 
simple  deed  of  conveyance  to  the  lot  of  land  de- 
scribed in  the  complaint  as  amended  by  the  ref- 
eree. It  is  further  ordered  that  the  plaintiffs 
have  judgment  against  the  defendants  for  the 
costs  and  disbursements  in  this  action." 

L.  D.  Jennings  and  A.  S.  Harby,  both  of 
Sumter,  for  appellant  McLeod  &  Dennis 
and  T.  H.  Tatum,  all  of  Bishopville,  for  re- 
spondents. 

GARY,  G.  J.  The  Judgment  of  the  circuit 
court  is  affirmed,  for  the  reasons  therein  as- 
signed. 

HYDRICK,  WATTS,  and  GAGB,  JJ.,  con- 
cur. 

FRASBR,  J.  I  dissent  Mrs.  Smith,  the 
appellant,  is  the  owner  of  a  tract  of  land 
upon  which  .was  located  a  two-story  building. 
The  plaintiffs  occupied  the  second  story,  as 
a  Masonic  hall,  under  a  lease  for  99  years, 
from  a  former  owner  of  the  land  upon  which 
it  was  built,  and  Mr.  Smith  used  the  first 
story  as  a  warehouse.  The  building  was  out 
of  repair,  and  repairs  were  necessary.  Mrs. 
Smith  was  dissatisfied  with  the  location,  and 
wanted  it  moved  farther  from  her  dwelling 
house.^  A  committee  was  appointed  by  the 
lodge  to  arrange  for  suitable  quarters.  An- 
other lot  on  Mrs.  Smith's  land  was  selected, 
and  a  new  two-story  building  erected,  in  part 
with  the  lumber  of  the  old  building,  and  in 
part  with  new  lumber  furnished  by  the 
lodge.  The  construction  of  the  new  building 
was  paid  for  by  the  lodge.  Mr.  W.  S.  Smith, 
the  husband  of  the  appellant,  was  a  member 
of  the  committee,  and  was  also  the  mana- 
ger of  Mrs.  Smith's  property.  After  the  new 
building  was  completed,  the  lodge  occupied 
the  second  story,  and  Mr.  Smith  used  the 
first  story.  There  was  no  difference  in  the 
use  of  the  two  buildings;  no  new  papers 
were  drawn,  and  things  went  on  for  some 
years.  Mr.  Smith  died,  and  the  respondents 
demanded  a  fee-simple  deed  from  Mrs.  Smith 
for  the  land  upon  which  the  building  was  lo- 
cated. Mrs.  Smith  declined  to  execute  the 
deed,  and  claims  that  it  was  a  mere  substi- 
tution of  one  location  for  another,  and  de- 
nied that  she  had  ever  agreed  to  give  title. 

I  do  not  find  in  the  case  the  evidence  to 
support  a  finding  adverse  to  Mrs.  Smith.    U 
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Is  true  that  one  witness  said  that  Mrs.  Smith  f 
said,  "If  we  would  move  the  house,  we  could 
have  the  whole  thing."  But  this  witness 
afterwards  said  that  he  had  never  talked 
with  Mrs.  Smith,  and  said  his  recollection  as 
to  the  exact  facts  was  not  claar.  Mr.  White, 
one  of  the  plaintiffs'  witnesses,  stated: 

"Q.  You  put  it  where  she  wanted  it?  A.  I 
had  that  to  do.  Q.  You  had  that  to  do  because 
the  property  was  hers,  and  just  built  it  where 
she  authorized.  I  am  sorry  Mrs.  Smith  is  not 
here.  She  could  speak  for  herself.  Mrs.  Smith 
said  more  than  the  ground  floor  would  be  hers? 
A.  That  is  what  she  said.  Q.  When  was  that, 
before  the  building  put  up,  or  when?  A.  That 
was  before,  while  Mr.  Smith  stepping  off  the 
land.  Q.  She  said  that  land  would  be  hers?  A. 
I  informed  her  of  the  fact  that  it  would  not  be. 
Q.  What  did  she  say  then?  A.  I  do  not  know 
what  all  she  did  say.  Q.  Did  she  agree?  A. 
We  agreed  that  it  would  not  be  hers.  Q.  Did 
not  ask  her  consent?  A.  No;  not  about  that. 
Q.  Did  not  care  whether  the  lodge  had  it  or 
not?  A.  I  was  sure  the  lodge  would  have  it. 
,  Q.  You  did  not  care  whether  the  lodge  had  her 
consent  or  not?  A.  All  we  wanted  was  the  title 
Mr.  Smith  had  promised  to  give.  Q.  You  did 
not  care  whether  she  agreed  or  not?  A,  No;  I 
did  not  care.  Q.  Were  you  personally  present 
when  Mr.  Smith  talked  to  his  wife  about  this 
title?  A.  No.  Q.  Did  you  know  if  he  ever 
talked  to  her?    A.  I  do  not" 

Another  witness  for  the  plaintiff  testified, 
also,  that  Mrs.  Smith  said  that  day  that  she 
would  not  give  a  deed.  It  is  manifest  that 
the  committee  depended  on  Mr.  Smith  and 
disregarded  Mrs.  Smith.  Does  the  law  "dis- 
regard the  express  notice  of  the  owner  and 
rely  upon  the  promise  of  the  agent  in  con- 
flict therewith?  The  committee,  represent- 
ing the  lodge,  were  told  by  Mrs.  Smith,  the 
owner,  that  they  could  not  get  the  land. 
When  th,e  committee  went  to  locate  the 
land,  Mr.  Smith,  who  was  not  only  his  wife's 
general  agent,  but  also  a  member  of  this  com- 
mittee, called  Mrs.  Smith  to  go  along  with 
the  committee  to  locate  the  place  for  the 
new  house.  Plaintiffs'  witness  said:  "She 
pointed  out  what  lot,  and  Bill  Smith  had  to 
agree,  and  the  rest  of  us,  too."  Mrs.  Smith 
also  stated  she  would  not  give  the  title,  and 
the  court  should  sustain  her. 

I  do  not  see  how  there  can  be  any  question 
of  estoppel,  of  contract  to  convey,  or  notice. 
The  plaintiffs'  witnesses  say  that  on  the 
day  on  which  the  new  place  was  staked  off, 
and  before  any  work  was  done,  Mrs.  Smith 
notified  them  that  she  would  not  convey  the 
fee,  and  would  claim  the  land  and  the  low- 
er floor  of  the  new  building.  That  was  fol- 
lowed up  by  actual  possession  of  the  new 
house  in  the  same  manner  in  which  the  old 
house  had  been  used.  It  is  manifest  that 
the  members  of  the  lodge  expected  Mr.  Smith 
to  get  a  title  for  them;  but  it  is  equally  man- 
ifest that  he  did  not  get  it.  The  case  shows 
that  Mr.  Smith  was  asked  about  the  deed 
time  and  again,  and  put  the  matter  off.  One 
of  the  witnesses  said:  **W.  S.  Smith  never 
said  his  wife  agreed  to  a  deed."  I  do  not 
think  the  court  should  decree  a  specific  per- 


formance, when  the  owner  gives  notice  that 
she  will  not  convey,  and  the  agent  never  even 
said  she  would.  It  Is  useless  to  give  to  a 
married  woman  the  right  to  contract,  and 
then  allow  her  husband,  over  her  protest, 
with  full  knowledge  to  the  purchaser,  to 
make  for  her  a  binding  contract  to  convey. 

Besides  all  this,  W.  S.  Smith,  the  one  who 
was  on  the  committee,  and  in  the  best  posi- 
tion to  know  the  facts,  is  dead.  These  things 
happened  long  before  W.  S.  Smith  died,  and 
if  no  action  was  brought  in  his  lifetime,  I 
do  not  think  a  court  of  equity  should  grant 
relief  after  his  mouth  is  closed. 

For  these  reasons  I  dissent. 
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COLLINS-PLASS    THAYER    CO.    v.    HEW- 
LETT.   (No.  9905.) 

(Supreme  Court  of  South  Carolina.     Feb.  U, 

1918.) 

1.  Contracts  <5=»261(2)  —  Breach  —  Rescis- 
sion—Continuing  Contracts. 

Where  a  party  to  a  contract  refuses  to  do 
what  he  promised  to  do,  there  is  a  breach  which 
gives  the  other  a  cause  of  action,  but  a  breach 
at  one  stage  of  a  continuing  contract  does  not 
necessarily  put  an  end  to  the  whole  contract, 
60  that  the  other  could  rescind. 

2.  Contracts  <|=>352(6)  —  Continuing  Con- 
tracts —  Breach  —  Rescission  —  Ques- 
tion FOR  Jury. 

Whether  refusal  to  ship  an  order  of  sacks 
under  a  continuing  contract,  because  a  former 
order  shipped  had  not  been  paid  for  as  pro- 
vided by  the  contract,  was  such  a  breach  as  to 
entitle  the  purchaser  to  rescind  the  whole  con- 
tract held,  under  the  evidence,  for  the  jury. 

3.  Contracts  ^=>353(6)  —  Instructions  — 
Construing  Contracts. 

Although  the  duty  rests  on  a  court  to  con- 
strue a  written  contract,  there  is  no  need  to  do 
so,  where  the  contract  is  plain  and  there  is 
no  question  as  to  its  meaning. 

4.  Trial  <s=»25o(12)— Duty  op  Court  to  De- 
clare THE  Law. 

In  action  for  breach  of  a  continuing  con- 
tract, where. defendant  also  claimed  a  breach, 
failure  of  the  court  to  charge  as  to  the  law  as 
to  breaches,  duties,  and  measure  of  damages  was 
error,  under  Const,  art.  5,  f  26,  making  it  the 
duty  of  the  court  to  declare  the  law,  although 
no  charges  were  requested. 

5.  Appeal  and  Error  $=»1()6S(5)— Habmless 
Error— Instructions. 

Although  the  court  erred  in  not  declaring 
the  law  in  a  case,  as  ronuired  by  Const'  art.  5. 
§  26,  it  was  not  reversible  error  where  the  jury 
decided  correctly. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  R.  W.  Memminger, 
Judge. 

Action  by  the  Collins-Plass  Thayer  Com- 
pany against  John  H.  Hewlett  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  charge  referred  to  in  the  opinion  was 
as  follows: 

Mr.  Foreman  and  gentlemen  of  the  jury:  This 
controversy  is  before  you  for  determination. 
You  will  have  in  the  jury  room  what  is  known 
as  the  complaint,  which  sets  out  the  claims  of 
the  plaintiff.  You  will  have  also  the  answer. 
You  will  find  on  the  back  of  that  complaint  that 


«=;;»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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a  verdict  has  been  written  before  in  favor  of  the  f 
plaintiff  for  a  certain  amount  of  money.  It  ap- 
pears that  the  case  came  up  and  there  was  no 
answer  put  in  on  behalf  or  Mr.  Hewlett,  and 
they  appeared  before  the  judge  and  got  a  ver- 
dict, and,  on  the  matter  being  called  to  the  at- 
tention of  the  court,  the  court  set  that  verdict 
aside,  and  said  that  the  case  should  be  tried  be- 
fore a  jury.  The  answer  sets  out  the  conten- 
tious of  Hewlett,  and  you  will  have  that  before 
you. 

The  questions  in  this  case  are  plain  and  sim- 
ple. You  will  find  in  this  first  cause  of  action  in 
the  complaint  that  they  claim  that  they  entered 
into  a  certain  contract  with  Mr.  Hewlett  for  the 
future  delivery  of  certain  bags  at  the  price,  etc., 
set  out  in  that  contract,  and  that  they  shipped 
to  him  one  shipment  under  that  contract,  and 
for  that  he  paid ;  that  they  shipped  him  a  sec- 
ond shipment,  under  that  contract,  and  that  he 
did  not  receive  or  pay  for;  that  he  would  not 
take  it,  and  did  not  pay  for  it,  and  they  claim 
that  they  lost  thereby  $225.26  for  the  bags  so 
shipped.  They  claim  that  they  shipped  those 
bags  to  him,  and  he  would  not  pay  for  those,  and 
that  therefore  he  owes  them  for  those  $225.26, 
the  price  thereof. 

Now.  in  the  second  cause  of  action,  it  is 
claimed  that  not  only  would  not  Mr.  Hewlett 
pay  for  those  bags,  which  they  claim  that  they 
shipped  to  him,  but  that  he  refused  to  order  out 
any  more  bags  under  the  contract  that  they 
held  for  the  rest  of  the  bags  specified  and  set  out 
in  the  contract  subject  to  his  orders,  but  that 
he  neglected  or  declined  or  refused  to  order 
them  out,  and,  while  they  were  holding  them 
subject  to  his  order,  that  the  price  of  bags  de- 
clined, and  that  therefore  they  lost  the  difference 
in  the  price  which  they  had  contracted  to  sell 
them  to  Mr.  Hewlett  for  and  the  price  which 
they  could  get  for  them  on  the  market,  and  that 
they  would  have  shipped  them  to  Mr.  Hewlett 
had  he  ordered  them  out,  and  that  that  amounts 
to  $1,500. 

Mr.  Hewlett  claims  on  the  other  hand,  and 
you  will  find  it  set  out  in  the  answer,  that  they 
made  him  one  shipment  under  his  contract, 
which  he  sold  to  Mr.  All,  and  that  he  took  that 
shipment  out,  and,  although  he  found  them  not 
to  be  the  dimensions  he  had  agreed  upon,  still 
he  paid  for  them,  and  there  is  no  contest  that  he 
paid  for  that  shipment.  He  says  the  terms  of 
the  contract  were,  as  you  will  find  set  out  in 
the  contract,  that  the  goods  were  to  be  shipped 
when  ordered,  with  sight  draft  attached  to  the 
bill  of  lading.  Mr.  Hewlett  claims  to  the  second 
shipment  that  they  did  not  comply  with  that,  in 
that  they  varied  from  the  terms  of  the  contract, 
and  would  not  let  him  get  the  second  shipment 
until  he  paid  for  the  first.  He  claims  that  they 
had  no  right  to  make  any  conditions  as  to  the 
payment  of  a  previous  shipment  before  any  sub- 
sequent shipment  that  he  afterwards  ordered 
would  be  shipped.  He  claims  that  they  broke 
their  contract  in  that  way,  and,  the  goods  not 
having  been  received  by  him,  that  he  had  to 
abandon  the  contract  and  get  out  and  supply 
himself  on  the  market  with  other  bags  to  use  in 
his  busiuess,  and  that,  the  contract  having  been 
broken,  they  are  not  entitled  to  recover  anything 
whatsoever  upon  it. 

You  will,  therefore,  decide  either  in  favor  of 
the  plaintiff  or  for  the  defendant.  If  you  find 
that  the  plaintiff  has  not  made  out  its  case  by 
the  greater  weight  of  the  evidence,  you  will  find 
for  the  defendant.  If  you  find  that  the  plaintiff 
has  made  out  his  case  by  the  greater  weight  of 
the  evidence,  you  will  find  for  the  plaintiff. 
Jnst  say,  "We  find  for  the  plaintiff"  so  much 
money,  or  "We  find  for  the  defendant,"  and 
sign  your  name  as  foreman.  That  is  the  whole 
thing.  It  is  for  you  to  decide.  Write  the  ver- 
dict on  the  back  of  thepaper  marked  "Sum- 
mons and  Complaint."  Write  your  verdict  out 
in  words  and  not  figures,  if  you  find  for  the 
pUintiff,  or,  "We  find  for   the  defendant,"  if 


you  find  for  the  defendant,  and  sign  yonr  name 
as  foreman,  Mr.  Foreman. 
You  may  retire. 

James  M.  Patterson,  of  Allendale,  for  ap- 
pellant V.  Seymour  Owens  and  James  A. 
Willis,  both  of  Barnwell,  for  respondent 

GAQB,  J.  Action  and  recovery  for  breach 
of  contract.  The  testimony  tends  to  show 
these  circumstances:  The  plaintiff  resides  in 
New  York  and  the  defendant  resides  at  Al- 
lendale in  this  state.  They  made  in  the  fall 
of  1913  a  contract  in  writing,  whereby  the  de- 
fendant agreed  to  make  orders  of  the  plain- 
tiff for  38.000  bags  in  which  to  pack  fertili- 
zers at  Allendale,  and  whereby  the  plaintiff 
agreed  to  ship  to  the  defendant  tlje  bags  as 
they  might  be  ordered.  The  preliminary 
contract  to  sell  and  to  pay  was  made  through 
a  Charleston  broker  for  the  plaintiff.  There- 
after the  transaction  w^as  evidenced  by  a  let- 
ter written  by  the  plaintiff  to  the  defendant, 
which,  omitting  irrelevant  parts,  reads  thus: 

"We  have  received  your  order    •     ♦     •^  for 
thirty-eight  thousand  bags    ♦     •     •     delivered 
at  Allendale,  S.  C,  terms  cash  sight  draft  at-^ 
tached  to  bill  of  lading    ♦     ♦     ♦    fall  or  spring 
delivery." 

This  writing  was  accepted  by  the  defendant, 
and  evidences  the  contract  Pursuant  there- 
to the  defendant  on  2d  of  February  ordered 
3,000  bags,  which  were  shipped  on  February 
16th  to  hlra  from  New  York.  The  testimony 
tends  to  show  that  payment  for  these  bags 
was  not  made  pursuant  to  the  letter  of  the 
contract,  but  that  the  defendant  got  posses- 
sion of  the  bags  February  26th,  and  was  be- 
lated In  paying  the  draft  drawn  against  them 
until  some  12  days  thereafter,  about  March 
10th,  the  testimony  does  not  fix  the  exact  day. 
This  delay  in  payment  gave  rise  to  the  first 
occasion  of  discord  between  the  parties.  On 
February  19th  the  defendant  ordered  out 
2,000  bags  more,  and  wired  the  plaintiff  on 
February  27th  to  know  when  they  might  be 
expected.  To  that  wire  the  plaintiff  answered 
by  wire  on  March  2d  In  these  words: 

"Will  make  no  further  shipment  until  draft 
is  paid.    See  letter" 

— referring  to  the  draft  drawn  against  the 
3,000  bags,  and  above  alluded  to.  The  letter, 
to  which  the  telegram  pointed  the  defendant, 
was  written  also  March  2d,  and  it  reads  thus: 

"Confirming  our  wire,  your  contract  with  us 
called  for  prompt  payment  of  draft  for  bags  as 
shipped.  This  you  have  refused  to  do,  and 
we  herewith  notify  you  that  we  will  not  fill 
any  farther  orders  until  that  draft  is  paid. 
Further  your  contract  standing  does  not  war- 
rant furtiier  shipments." 

Nevertheless,  the  plaintiff  did  ship  out  to 
the  defendant  the  2,000  bags,  consigned  to 
the  plaintiff's  order,  with  direction  to  notify 
the  defendant.  But  the  plaintiff  had  advice 
of  the  payment  of  the  first  draft  before,  and 
shipment  was  made.  And  on  the  same  day 
the  2,000  bags  were  shipped  out  (March  10th) 
the  plaintiff  wrote  to  the  defendant  a  letter, 
the  relevant  parts  of  which  read  thus: 
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"Yon  made  a  <;ontract  with  oa  for  fertilizer 
bags,  38,000  of  them,  and  have  furnished  ns 
with  orders  for  3,000  only.  We  shipped  those 
ont  on  the  16th  of  February,  as  per  your  direc- 
tions, made  draft  to  the  Citizens'  jBank  of  Allen- 
dale, and  that  draft  has  not  yet  been  paid.  We 
request  that  you  take  np  that  draft,  and  we 
herewith  notifv  you  that  we  stand  ready^  to  fill 
the  balance  of  your  order  and  are  waiting  di- 
rections for  same,  and  we  request  that  you  for- 
ward them." 

No  reference  was  made  in  the  letter  to  the 
concurrent  shipment  of  the  2,000  bags;  and 
there  is  no  testimony  that  defendant  knew,  on 
March  13th  of  their  shipment  ont  when  he 
wrote  the  letter  of  March  13th.  To  this  letter 
of  March  10th  the  defendant  answered  on 
March  13th  as  follows: 

"Yours  to  hand  of  March  10th  and  carefully 
noted.  The  three  thousand  bags  you  shipped 
were  rejected  by  our  customer  as  not  being  full 
measure,  consequently  we  have  to  pay  for  them. 
We  sent  you  an  order  for  two  thousand  bags 
which  you  did  not  fill,  so  in  the  face  of  such 
treatment  as  this,  we  placed  our  orders  else- 
where and  will  not  need  the  bags  that  you  have 
for  us." 

The  2,000  bags  were  not  accepted  by  the  de- 
fendant. The  plaintiff  testified  thereabout  as 
follows: 

"We  were  notified,  or  we  found  out  some  time 
later,  that  the  bags  shipped  on  March  10,  1914, 
were  at  the  depot  at  their  destination.  We 
were  never  able  to  find  out  what  became  of 
them.  They  may  be  down  there  now  for  all  I 
know.  These  bags  were  shipped  in  accordance 
with  the  contract,  as  far  as  I  know.  When 
the  draft  was  not  paid  we  requested  the  bank 
to  return  us  the  bill  of  lading  and  draft,  which 
they  did." 

This  recitation  of  the  testimony  is  made 
necessary  by  the  motion  for  nonsuit  The 
action  Is  to  recover  the  price  of  2,000  bags, 
which  was  some  $225,  and  the  loss  alleged  to 
be  $1,500,  which  the  plaintiff  had  sustained 
on  the  other  33,000  bags  which  the  defendant 
never  ordered  out  The  defendant  admitted 
the  contract  denied  the  breach  of  It  by  him- 
self, and  alleged  a  breach  of  it  by  the  plain- 
tiff.   The  verdict  was  $700  for  the  plaintiff. 

There  are  five  exceptions;  but  we  need 
only  consider  the  two  that  are  vital.  They 
are:  (1)  That  a  nonsuit  ought  to  have  been 
granted;  and  (2)  that  the  court  ought  to  have 
construed  the  contract,  and  ought  to  have 
stated  to  the  jury  the  law  of  the  case.  The 
court  was  right  to  refuse  the  motion  for  non- 
suit The  ground  of  the  motion  was:  (1)  Be- 
cause the  plaintiff  had  wrongfully  demanded 
payment  for  the  first  shipment  before  the 
second  order  should  be  filled;  and  (2)  because 
the  plaintiff  had  ordered  returned  to  New 
York  the  bill  of  lading  for  the  second  ship- 
ment ;  the  inference  being  that  the  defendant 
was  unable,  for  that  reason  alone,  to  secure 
a  delivery  to  him  of  the  bags.  The  first 
ground  needs  only  to  be  considered,  for  the 
second  ground  depended  wholly  upon  what 
credence  the  Jury  gave  to  the  defendant's 
testimony  thereabout 

Coming  to  the  first  ground,  the  contract 
was  one  which  required  successive  and  re- 
ciprocal steps  to  be  taken  by  the  parties  to  it 


It  was  to  be  performed  throughout  a  whole 
season,  "fall  or  spring.**  The  duty  of  the  de- 
fendant was  to  order  the  bags;  the  duty  of 
the  plaintiff  was  to  send  them  forward;  the 
duty  of  the  defendant  was  to  receive  the 
Dags  and  pay  cash  for  them.  The  contract  in 
its  entirety  involved  the  sale  of  38,000  bags, 
along  through  the  season  in  lots,  and  the  re- 
ciprocal duties  stated  attached  to  each  lot  as 
it  should  be  shipped  out.  In  the  instant 
case  the  controversy  arose  over  only  2,000 
bags;  not  over  38,000  bags  which  the  de- 
fendant has  put  in  Jeopardy.  The  defendant 
seeks  to  rescind  the  entire  contract  for  38,- 
000  bags  because  the  plaintiff  halted  on 
promptly  shipping  out  2,000  bags,  because 
three  other  thousand,  before  delivered  to  the 
defendant  had  not  yet  been  paid  for. 

[1]  When  a  party  to  a  contract  refuses  to 
do  that  which  he  thereby  promised  to  do,  that 
act  constitutes  a  breach  of  the  contract  and 
gives  the  other  party  a  cause  of  action  for 
that  breach.  But  a  breach  at  one  stage  of  a 
continuing  contract  like  the  instant  one, 
does  not  necessarily  put  an  end  to  die  whole 
of  the  contract;  that  is,  entitle  the  other 
party  to  rescind  the  entire  contract  Bishop 
states  the  case  this  way: 

"When  parties  have  entered  into  a  contract 
requiring  successive  steps  to  be  taken  by  each, 
if  one  declines  or  is  unable  to  take  his  step 
while  the  other  is  ready  and  willing,  the  latter 
may  proceed  against  the  former  for  damages  by 
reason  of  the  breach,  or  in  some,  not  in  all,  he 
may,  should  he  preferj  rescind  the  contract 
*  *  *  The  breach  to  justify  a  rescission  must 
be  *  *  *  in  a  substantiai  part  and  going  to 
the  root  of  the  matter.*'  Bish.  on  ContractB, 
p.  247. 

In  the  event  of  such  a  rescission,  as  the  de- 
fendant confessedly  undertook  to  do  in  the 
instant  case,  "it  becomes  a  question  of  fact 
in  each  case  whether  the  breach  is  entire  or 
partial.**    6  R.  C.  L.  p.  1023. 

[2]  The  court  in  this  case  would  not  have 
been  warranted  to  conclude,  on  the  testimony, 
that  the  plaintiff  did  any  act  which  chal- 
lenged the  contract  in  its  entirety;  the  act 
specified  did  not  certainly  do  so.  The  defend- 
ant confessedly  undertook  to  breach  the  en- 
tire contract;  and  it  was  an  Issue  for  the 
Jury,  under  the  proper  instructions,  to  find 
whether  the  plaintiff  iiad  done  any  act  which 
Justified  the  defendant's  entire  breach. 

[3]  It  is  true  that  the  duty  rests  on  a  court 
to  construe  a  written  contract  But  where  a 
contract  is  plain  in  its  language,  there  is  no 
need  to  construe  it  The  instant  contract  was 
of  that  character.  The  appellant  has  not  sug- 
gested that  he  had  one  view  of  the  instrument 
and  the  respondent  had  another  view.  There 
was  never  any  question  about  what  the  con- 
tract writing  meant 

[4]  Upon  the  last  issue  that  which  suggests 
that  it  was  the  duty  of  the  court  to  "declare 
the  law,**  and  the  court  failed  to  do  so, 
there  is  room  to  pause.  Article  6,  S  26,  Const 
Let  the  charge  be  reported.  Suppose  the 
court  had  only  read  the  pleadings,  and  then 
directed   the  Jury: 
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'Toil  will  therefore  decide  either  in  favor  of 
the  plaintiff  or  for  the*  defendant  If  you  find 
that  the  plaintiff  has  not  made  out  its  case  by 
the  greater  weight  of  the  evidence,  you  will  fii^d 
for  the  defendant.  If  you  find  that  the  plaintiff 
has  made  out  his  case  by  the  sreater  weight  of 
the  evidence,  you  wiil  find  for  the  plaintiff/' 

[B]  Plainly  that  would  npt  have  been  a  com- 
pliance with  the  direction  of  the  Constitution 
to  declare  the  law.  The  law  is  the  right  of  a 
party  arising  out  of  a  state  of  facts.  A  Jury 
ought  to  be  Instructed  about  what  right 
springs  oat  of  a  fact  to  be  determined  by 
them.  The  jury  ought  not  to  be  left  to  cut  a 
-way  through  the  woods  with  no  compass  to 
suide  it.  It  is  true  a  court  is  not  bound  to 
charge  all  the  law,  on  every  phase  of  the 
case,  at  the  risk  of  a  reversal  for  a  violation 
of  the  Constitution.  It  has  been  frequently 
lield  that  a  party  who  desires  a  specific 
charge,  one  not  embraced  in  the  general 
charge  of  the  court,  ought  to  request  it.  We 
think  the  instant  charge  was  hardly  a  sufil- 
cient  compliance  with  the  Constitution.  The 
Jury  was  not  instructed  in  what  the  breach  of 
a  contract  consisted,  and  the  difference  be- 
tween a  partial  breach  and  an  entire  breach, 
and  the  legal  consequences  of  such  breaches, 
and  the  duty  the  plaintiff  owed  to  the  de- 
fendant in  the  event  of  a  breach  by  the  de- 
fendant, and  the  measure  of  damages  the 
plaintiff  was  entitled  to,  In  the  event  of  a 
recovery.  But  a  Judgment  ought  not  to  be 
reversed  unless  it  is  manifestly  wrong.  To 
revert  to  the  metaphor  we  used,  if  the  Jury 
has  found  the  right  way  without  a  compass, 
then  no  real  wrong  has  been  done.  The  Jury 
certainly  did  not  depart  too  far  on  the  side  of 
the  plaintiff. 

Contemplation  of  the  testimony,  which  sat- 
isfied the  Jury,  leads  us  to  conclude  that  the 
appellant  has  not  been  wronged.  The  Jury 
might  have  awarded  a  larger  verdict  against 
hdm  than  it  did;  that  it  did  not  do  so  is  no 
ground  for  complaint  by  the  defendant 

We  are  therefore  of  the  opinion  that  the 
judgment  must  be  and  is  afiSrmed. 

GARY,  G.  J.,  concurs  in  the  result 
HYDRICK,  WATTS,  and  FRASER,  JJ.,  con- 
cur in  the  opinion  of  Mr.  Justice  GAGE. 
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(Supreme  Court  of  South  Carolina.     Jan.  28, 

1918.) 

1.  SFECino  Pebfobmanck  ^=:»S— Disobetion 

OF  COUBT. 

The  enforcement  of  a  coh tract  by  specific 
performance  rests  in  the  sound  discretion  of  the 
court,  and  the  exercise  of  such  discretion  will 
depend  upon  the  facts  and  circumstances  of 
each  case. 

2.  Specific  Pebfobhancb  ^=:»25,  41  —  Con- 
TBACTS  Enfobceable— Pabt  Febfobmance. 

To  be  entitled  to  specific  performance  of 
an  oral  contract  for  the  sale  of  real  estate,  the 
purchaser  must  show  a  clear,  definite  and  un- 
equivocal agreement  together  with  acts  of  per- 
formance or  part  performance. 


3.  Spbcifio  Febfobicawcb  ^=si51— Contbacts 
Enfobcbablb— Faibnbss  and  Reasonable- 

NES& 

A  court  of  equity  will  not  decree  specific 
performance  unless  uie  contract  is  fair,  just, 
and  equitable. 

4.  Specific  Pebfobuance  ^=»52,  53  —  CoN- 
TBACT8  Bnfobce able— Mistake  ob  Pbaud. 

Equity  will  not  decree  specific  performance 
if  the  contract  fails  to  express  the  true  agree- 
ment of  the  parties  by  reason  of  fraud,  acci- 
dent, or  mistaJce. 

5.  Specific  Pebfobuancb  ^=>25,  51  —  Con- 
TBACTs   Enfobceable  —  Cebtaintt  —  Paib- 

MESS. 

As  shown  by  plaintifiTs  testimony,  defend- 
ant orallr  agreed  to  sell  him  real  estate  for 
$300.  The  contract  fixed  no  definite  time  for 
payment  other  than  that  payment  should  be 
made  from  time  to  time,  with  no  agreement  as 
to  the  amount  to  be  paid  each  time.  Shortly 
after  the  agreement  and  before  taking  posses- 
sion, plaintiff  paid  $100  in  the  fall  of  1911,  and 
in  1912  he  paid  $5.  There  was  no  agreement 
as  to  who  would  pay  for  the  property  if  plain- 
tiff died  before  paying  for  it.  He  was  not  to 
insure  tlie  house,  and  did  not  keep  it  insured  or 
keep  the  taxes  paid.  Held,  that  the  contract 
was  so  vague,  indefinite,  indeterminate,  and 
speculative  and  so  inequitable  and  unjust  that 
specific  performance  would  not  be  decreed. 
Gage,  J.,   dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  R.  W.  Memminger, 
Judge. 

Action  by  Aaron  Anthony  against  John 
Eve.  From  a  decree  in  favor  of  plaintifT ,  de- 
fendant appeals.  Reversed,  and  master's  re- 
port coiifirmed. 

The  following  is  the  master's  report  and 
recommendations: 

The  undersigned  master,  to  whom  the  above- 
entitled  action  was  referred  to  take  the  testi- 
mony and  to  report  the  same  with  his  conclu- 
sions of  law  and  of  fact,  begs  leave  to  report 
that  he  has  followed  the  directions  of  tiie  court, 
and  has  been  attended  from  time  to  time  by  the 
attorneys  for  the  parties,  and  has  taken  the  tes- 
timony of  witnesses,  which  testimony  is  here- 
with submitted. 

The  plaintiff  alleges  In  his  complaint  that  the 
defendant  and  himself  entered  into  an  agreement 
whereby  the  defendant  sold  to  the  plaintiff  a  cer- 
tain lot  in  the  town  of  Barnwell,  for  the  sum 
and  price  of  $300,  and  upon  which  $100  was 
paid  and  receipted  for,  and  that  the  plaintiff  en- 
tered into  the  possession  of  the  premises,  under 
the  agreement  of  parties^  and  is  in  the  posses- 
sion, and  has  made  certam  and  sundry  improve- 
ments thereon. 

The  defendant,  in  his  answer,  admits  the 
agreement  to  sell  the  lot  to  the  plaintiff  and  for 
the  price  stated,  and  that  $100  was  paid  on  the 
agreement,  and  that  the  plaintiff  entered  into 
possession  and  is  in  possession,  but  alleges  that 
the  agreement  was  verbal  and  made  in  the  ycai 
1908,  and  not  in  the  year  1911,  as  alleged  in 
the  complaint,  and  that  the  plaintiff  entered  into 
possession  under  that  agreement  on  January  1, 
1909  and  that  the  $300,  by  said  agreement,  was 
fixed  to  be  paid  within  the  period  of  three  years 
from  that  date,  and  that  the  $300  was  to  bear 
interest  during  the  term  at  8  per  cent,  per  an- 
num, and  the  plaintiff  was  to  pav  the  taxes; 
to  keep  the  premises  in  repair  and  insured  from 
loss  by  fire.  The  answer  further  alleges  the 
failure  upon  the  part  of  the  plaintiff  to  perform 
the  said  contract,  in  that  nothing  has  been  paid 
during  the  period  thereon,  except  $100,  and  that 
the  plaintiff  failed  to  pay  the  insurance  and  tax- 
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es,  except  the  aum  of  $5  at  one  time,  and  per- 
mitted the  policy  of  insurance  to  expire,  and  nas 
compelled  the  defendant  to  insure  the  premises 
in  which  the  plaintiff  has  been  in  possession, 
and  that  he  has  likewise  trespassed  upon  the 
premises;  has  reduced  the  size  of  the  house,  its 
fireplace,  and  otherwise  to  have  affected  the  val- 
ue of  the'  said  premises,  and  notwithstanding  his 
failure  to  comply  with  his  contract  and  the  time 
for  compliance  having  long  since  expired,  the 
plaintiff  refuses  to  deliver  up  the  premises  to  the 
defendant.  The  defendant  also  by  way  of  coun- 
terclaim alleges  the  aforesaid  breach  of  contract 
and  damages  to  the  premises  as  above  stated, 
and  claims  the  sum  of  $300  by  way  of  counter- 
claim as  aforesaid,  against  the  plaintiff. 

The  plaintiff  replied  to  the  counterclaim  by 
way  of  general  denial,  and  likewise  demurs  gen- 
erally, all  of  which  will  more  fully  appear,  ref- 
erence being  had  to  the  pleadings  in  the  cause. 

It  will  be  perceived  from  the  pleadings  and 
evidence  in  the  case  that  upon  its  threshold  the 
question  first  to  be  determined  is  whether  there 
has  been  such  a  contract  alleged  or  established 
as  would  enable  the  plaintiff  to  maintain  the 
action  for  specific  performance,  and  this  ques- 
tion must  first  be  determined. 

The  plaintiff  and  defendant  both  admit  that 
there  was  an  agreement  wherej)y  the  lot  was  to 
pass  and  did  pass  into  possession  of  the  plain- 
tiff, and  that  the  consideration  was  $300,  and 
that  the  premises  should  be  maintained  in  repair 
and  in  other  minor  particulars  both  parties  con- 
cur to  a  certain  extent,  but  the  plaintiff  con- 
tends that  there  was  no  definite  time  in  which 
the  $300  should  be  paid,  but  that  it  can  be  paid 
"along,**  practically  as  he  might  see  fit;  whilst 
the  defendant  claims  that  the  contract  was  spe- 
cifically to  be  performed  within  the  term  of 
three  years,  and  that  insurance  on  the  house 
should  be  paid  by  the  plaintiff,  as  well  as  the 
taxes. 

It  is  clear,  therefore,  that  there  is  not  a  con- 
ourrence  in  the  minds  of  the  two  parties  of  such 
a  character  as  would  render  the  contract  alleged 
to  have  been  made  of  such  a  certain  and  definite 
^'haracter  in  all  of  its  details,  as  would  be  under- 
stood  and  determined  by  the  court.  It  is  vague 
and  uncertain  as  to  time  of  performance,  which 
is  the  absolute  essential  to  its  bein^  upheld  bj 
the  court,  and  it  seems  to  me  that  it  comes  di- 
rectly within  the  terms  of  the  case  of  Adams 
V.  Power  Ca,  101  S.  C.  178,  85  S.  E.  312, 
wherein  the  court  defines  what  is  necessary  to 
establish  a  contract,  which  is  enforceable  in  the 
court  of  equity,  unaer  specific  performance,  and 
the  court  in  this  case  adopts  the  definition  of 
what  constitutes  such  a  contract  as  is  set  forth 
in  Spears  v.  Long,  32  S.  C.  533,  11  S.  E.  334: 
"Without  stopping  to  inquire  whether  the  con* 
tract  in  contention  here  was  or  was  not  of  a 
class  capable  of  being  enforced,  it  was  still  nec- 
essary that  it  should  have  certain  elements  and 
incidents  in  order  to  authorize  a  court  of  equity 
to  compel  its  performance.  The  court  cannot 
make  a  contract  for  the  parties,  or  even  com- 

Slete  an  imperfect  one,  and,  therefore,  it  is  in- 
ispensable  that  there  should  be  a  concluded  con- 
tract 'certain  and  explicit.'  As  Mr.  Pomeroy 
puts  it:  'The  contract  must  be  concluded,  cer- 
tain, unambiguous,  mutual,  and  upon  a  valuable 
consideration.  It  must  be  perfectly  fair  in  all 
its  parts;  free  from  any  misrepresentation  or 
misapprehension,  fraud,  or  mistake,  imposition, 
or  surprise.' " 

In  the  case  at  bar  the  court  of  equity  is  un- 
able to^  make  a  contract  for  these  parties,  and 
where  it  is  uncertain  and  ambiguous,  and  tiie 
time  of  performance  appears  to  be  on  the  part 
of  one  entirely  left  to  him,  whilst  on  the  part  of 
the  other  it  was  to  be  performed  in  three  years, 
establishes  the  fact  that  the  minds  of  the  parties 
have  never  met  upon  this  essential  element  of 
the  contract.  The  master  is  of  the  opinion, 
therefore,  that  in  this  important  preliminary 
consideration   the  plaintiff  la  without  a  right 


of  action,  because,  according  to  his  own  com- 
plaint and  testimony;  an  understanding  was 
never  had,  and  the  contract  was  vague,  nnde- 
(erminate,  speculative,  and  one  in  which  the 
court  would  have  no  power  of  performance,  ex- 
cept by  making  a  new  contract  for  them. 

The  plaintiff  being  required  not  only  to  allege 
the  specific  contract,  but  also  to  prove  the  same 
by  the  preponderance  of  the  evidence,  the  con- 
clusion is  irresistible  that  the  complaint  must 
be  dismissed  under  the  views  above  expref^sed, 
and  the  status  existing  at  the  time  of  making 
the  contract  should  be  reinstated  between  the 
parties. 

The  defendant's  counterclaim  interposed  in  the 
action  for  the  insurance  premium  paid,  to  wit 
$17.03,"  and  the  taxes,  to  wit,  $32.62,  paid  on 
the  premises,  in  the  light  of  the  fact  that  the 
contract  has  been  held  to  be  ineffectual,  shoald 
not  be  allowed  the  defendant,  because  they  were 
charges  made  upon  the  premises  after  it  was 
held  to  have  been  the  defendant's  from  the  in- 
ception of  the  supposed  contract,  under  which 
the  plaintiff  entered  into  possession,  but  the  de- 
fendant has  a  right  to  the  rental  value  of  the 
premises  from  January  1,  1909,  and  which,  ac- 
cording to  the  evidence,  and  so  found  by  me  to 
be  reasonable  at  $3  per  month,  which  sums 
amount  to  $299  at  the  date  of  this  report.  T'pon 
this  amount,  however,  in  equity,  the  plaintiff 
should  be  credited  with  the  sum  of  $99  and  in- 
terest at  7  per  cent,  from  January  6,  1912,  or 
the  sum  of  $126.62,  which  would  leave  a  net 
amount  due  to  the  defendant  by  the  plaintiff  on 
his  counterclaim  the  sum  of  $172.38. 

Recommendations. 

The  master  therefore  recommends  to  the  coort 
that  a  decree  be  entered  restoring  the  posses- 
sion of  the  premises  to  the  defendant,  and  order- 
ing the  entry  of  judgment  in  favor  of  the  defend- 
ant against  the  plaintiff  for  the  sum  of  $172.38. 
being  the  rents  and  profits  or  rental  value,  $2d9 
of  the  said  premises  for  the  term  mentioned,  less 
$99,  and  interest  thereon,  $126.62. 

Further  recommended  that  inasmuch  as  the 
plaintiff  herein  cannot  be  reached  by  judgment 
and  execution  that  the  defendant  herein  pay 
the  costs  and  expenses  of  this  suit. 

The  following  decree  was  rendered: 

After  hearing  argument  upon  the  whole  rec- 
ord herein  upon  exceptions  to  the  master's  re- 
port, this  court  is  satisfied  that  the  master  was 
in  error  in  holding  that  there  has  been  proven 
no  contract  of  sufficient  certainty  to  admit  of 
specific  performance.     The  parties  undoubtedly 
agreed   upon   a  contract  of  purchase  and  sale 
of  the  real  estate  in  question,  and  under  that 
plaintiff  went  into  possession  and  paid  a  portion 
of  the  purchase  money;   that  is  sufficiently  sure 
which  can  be  made  sufficiently  sure;   and  under 
that  principle,  from  all  of  the  testimony,  I  am 
satisfied  that  thia  contract  was  to  be  performed 
within  three  years,  the  purchase  price  of  the 
land  being  $300,  $100  of  which  was  to  be  paid 
(and  was  paid)  near  the  time  of  the  transfer 
of    possession,    the    balance    in    the    following 
three    years.      The    first    payment    was    made 
January  6,   1912,  and  while  the  testimony  is 
conflictmg  upon  the  point,  I  am  satisfied  that 
this   was   shortly   after   possession   was  trans- 
ferred, and  that  it  does  not  go  back  to  1908, 
as  defendant  now  claim&     From  the  testimony 
I  fix  the  time  of  the  entering  into  the  contract 
as  December  1,  1911.    Plaintiff  was  to  pay  tax- 
es and  insurance,  which  he  has  not  done,  except 
to  the  extent  of  $5.     His  total  payments  bein; 
$99  January  6,  1912,  and  $5  at  some  indefinite 
time   thereafter.      Defendant   has   paid   out  in 
the  meanwhile  taxes  and  insurance.    He  claims 
that,  if  specific  performance  be  decreed  that  be 
should  receive  the  balance  of  the  purchase  mon- 
ey with  interest  at  8  per  cent,  as  per  his  al- 
leged agreement  therefor,  and  the  disbursements 
of  taxes  and  insurance^    He  is  entitled  to  thi 
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taxes  and  insurance  from  the  date  of  the  trans- 
fer as  hereinabove  fixed  and  interest  thereon  at 
7  per  cent,  from  the  dates  as  paid.  He  is  only 
entitled  to  7  per  cent,  per  annum  on  the  unpaid 
balance  of  the  purchase  money.  The  agreement 
was  oral,  and  while  the  part  performance  takes 
it  out  of  the  statute  of  frauds,  as  to  the  pur- 
chase, that  would  not  apply  to  the  oral  agree- 
ment for  interest  at  a  greater  rate  than  7  per 
cent. 

The  decree  of  this  court,  therefore,  is  that  up- 
on payment  by  the  plaintiff  to  the  master  for 
the  (lefendant  within  30  days  from  the  date  of 
the  filing  hereof  of  the  balance  of  the  purchase 
price  of  $300,  as  with  taxes  and  insurance  as 
shall  be  proven  to  have  been  paid  by  defendant 
and  ii>terest  upon  the  basis  of  computation  here- 
inabove set  out,  the  defendant  forthwith  exe- 
cute to  plaintiff  a  good  and  sufficient  fee-simple 
deed  to  the  said  premises,  with  the  usual  cove- 
nant of  warranty  and  renunciation  of  dower, 
and  shall  he  fail  or  refuse  to  do  so  when  called 
upon  by  the  master,  the  master  shall  execute  his 
deed  as  master,  pursuant  to  this  decree,  to  said 
plaintiff.  If  plaintiff  fails  to  conform  to  the 
requirements  within  said  time,  the  complaint 
ia  ordered  dismiss^ed  and  the  premises  restored 
to  the  defendant's  possession,  and  the  sheriff 
has  authority  hereunder  to  enforce  said  restora- 
tion of  possession. 

Bates  &  Slmms,  ot  Barnwell,  for  appellant. 
R.  A.  Ellis,  of  Barnwell,  for  respondent 

WATTS.  J.  This  was  an  action  for  specif- 
ic performance  of  an  alleged  contract  for 
skle  of  real  estate.  After  issue  Joined  the 
cause  was  referred  to  the  master  to  hear  and 
determine  all  issues  and  report  to  the  court. 
The  master  filed  his  report,  which  was  in 
favor  of  the  defendant  Exceptions  were 
filed  thereto  by  the  plaintiff,  and  the  cause 
was  heard  by  his  honor  Judge  Memminger, 
"Who  filed  his  decree  reversing  the  master 
and  decreed  in  favor  of  the  plaintiff  for  a 
proper  understanding  of  the  case.  The  re- 
port of  master  and  decree  of  his  honor  wtil  be 
incorporated  in  the  report  of  the  case.  After 
filing  of  the  decree  defendant  appealed  and 
by  eight  exceptions  imputes  error  on  the  part 
of  his  honor  and  seeks  reversal.  The  points 
raised  by  the  exceptions  will  be  coniidcred 
together  as  'they  all  challenge  his  honoris 
finding  of  fact 

[1-4]  The  enforcement  of  a  contract  for 
specific  performance  rests  in  the  sound  dis- 
cretion of  the  court,  and  in  order  for  the 
plaintiff  to  avail  himself  of  this  doctrine  "he 
must  show  a  clear,  definite,  and  unequivocal 
agreement  together  with  acts  of  performance 
or  parts  of  performance."  It  is  not  a  matter 
of  absolute  right,  but  rests  in  the  sound  dis- 
cretion of  the  court,  and  the  exercise  of  that 
discretion  will  depend  upon  the  facts  and 
circumstances  of  each  case ;  a  court  of  equity 
will  not  decree  specific  performance  unless 
tbe  contract  Is  fair,  just,  and  equitable,  nor 
liT  it  fails  to  express  the  true  agreement  of  the 
parties  by  reason  of  fraud,  accident,  or  mis- 
take. Crawford  v.  Crawford,  77  S.  C.  211,  57 
S.  E.  837;  Marthinson  v.  McCutchen,  84  S. 
C.  2t55,  G6  S.  E.  120;  McChesney  v.  Smith, 
105  S.  C.  178,  89  S.  EL  639. 


[6]  Measuring  the  facts  of  the  case  by  the 
principles,  the  plaintilTs  own  testimony  In 
the  case  fails  to  establish  such  a  contract  as 
the  courts  ought  to  enforce.  He  testifies  that 
he  was  to  pay  $300  for  the  place,  but  that  no 
definite  time  was  fixed  for  the  payment  of 
any  of  the  installments ;  that  he  entered  into 
possession  of  the  premises  in  January ;  he 
does  not  know  the  year  nor  exactly  when  he 
entered — about  two  months  after  the  trade; 
that  he  paid  $100  before  he  went  into  posses- 
sion ;  that  he  paid  $5  about  two  years  ago ; 
that  he  had  been  in  possession  of  the  place 
about  five  years;  that  he  bought  the  place 
for  $300,  and  no  definite  time  was  fixed  for 
the  payment  of  the  $300,  and. he  was  to  pay 
from  time  to  time,  but  no  definite  time  was 
fixed  for  the  payments,  and  nothing  said 
about  the  amount  of  payments  to  be  made  at 
each  payment ;  that  the  payments  were  to  be 
made,  not  by  the  week,  month,  or  year,  but 
he  "was  to  pay  it  along" ;  that  nothing  was 
said  or  spoken  of  about  who  was  to  pay  it  if 
he  did  not  pay  it  before  he  died ;  that  he  was 
not  to  insure  the  house.  The  evidence  shows 
that  the  only  payments  made  on  the  contract 
were  $100  in  the  fall  of  1911  and  $5  In  1912 ; 
that  the  plaintiff  failed  to  keep  the  property 
insured  or  to  pay  the  taxes  thereon.  The 
contract  as  attempted  to  be  made  by  plain- 
tiff's own  evidence  is  one  so  vague,  indefinite, 
indeterminate,  and  speculative,  inequitable, 
and  imjust  that  the  court  cannot  in  good  con- 
science decree  the  enforcement  of  the  same. 
In  this  case  the  delay  of  plaintiff  in  making 
payment  to  the  defendant  of  the  purchase 
price,  $300,  is  injurious  The  defendant  has 
been  kept  out  of  the  money,  purchase  price, 
has  received  neither  principal  nor  interest, 
and  has  all  this  time  had  to  pay  the  taxes 
and  insurance.  The  plaintiff  has  not  per- 
formed the  conditions  of  the  contract,  and  to 
decree  specific  performance  would  be  doing 
the  defendant  an  injustice  and  wrong. 

Exceptions  1,  2,  3,  4,  6,  6,  and  7  are  sus- 
tained. 

Judgment  reversed,  and  report  of  master 
confirmed. 

Reversed. 

GARY,  C.  J.,  and  FRASER,  J^  concur. 
GAGE,  J.,  dissents.  HYDRICK,  J.,  did  not 
sit 

(109  8.  C.  264) 
DANIELSON  v.  MIXSON  et  aL    (No.  9893.) 

(Supreme  Court  of  South  Carolina.     Jan.  28, 

1918.) 

1.  UsuBY  ^=5>55— Unconscionable  Fee. 

An  unconscionable  fee  exacted  for  procuring 
a  loan  is  not  necessarily  usury. 

2.  UsuBY  ^=»55  —  Agbeement  in  Wbiting  — 
(Ratjs. 

A  mortgagor  who  agreed  in  writing  to  pay 
a  fee  for  procurement  of  the  loan  could  have 
agreed  to  pay  8  per  cent  on  the  money. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  DlgesU  and  Indexes 
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8.  UsuBT  ^=:»55— Commission  fob  Pbooxtbino 
Mortgage  Loan. 
There  was  no  violation  of  the  usury  laws  in 
charging  commission  for  a  mortgage  loan, 
where,  whether  the  commission  was  a  scheme 
or  not,  the  amount  of  interest  for  the  period  of 
the^  loan  was  enough  less  than  the  8  per  cent, 
which  might  have  been  charged  to  cover  the 
commission. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  Frank  B.  Gary,  Judge. 

Action  by  Simeon  Danielson  against  Med- 
ico C.  Mixson  and  Eldred  C.  Hay.  From  a 
judgment  for  defendants,  plaintliT  appeals. 
Reversed. 

The  decree  of  the  circuit  court,  directed  to 
be  reported,  wa3  as  follows: 

This  case  comes  before  me  upon  exceptions  to 
the  report  of  the  master,  whicn  exceptions  may 
be  found  in  the  record.  The  action  is  for  the 
foreclosure  of  a  mortgage  of  real  estate.  The 
defendant  Mixson  contends  that  the  contract 
for  the  loan  of  the  money  for  which  the  bond 
and  mortgage  in  question  were  given  was  a 
usurious  contract.  He  also  interposes  a  coun- 
terclaim for  the  double  amount  in  respect  of 
interest  The  master  finds  that  the  contract 
was  tainted  with  usury  in  its  inception,  and  sus- 
tains the  counterclaim  to  the  extent  of  twice 
the  amount  of  interest  paid  over  and  above  the 
legal  rate,  denies  to  the  plaintiff's  attorney  a 
reasonable  amount  as  attorney's  fees,  although 
the  contract  authorizes  it,  and  finds  that  the 
plaintiff  is  entitled  to  the  judgment  for  the  ac- 
tual amount  of  the  debt  less  double  the  amount 
of  interest  collected  over  the  legal  rate. 

While  agreeing  with  the  master  that  the  con- 
tract was  usurious  in  its  inception  and  that 
the  plaintiff  should  be  penalized  by  the  statute, 
I  cannot  agree  with  him  in  his  calculations  as 
to  the  amount  of  the  penalty.  But  whilst  I 
think  the  master  has  reported  that  judgment 
should  be  given  this  defendant  for  more  than  is 
proper,  I  am  powerless  to  correct  this  error,  for 
the  reason  that  no  exception  is  taken  to  this 
report  by  the  defendant.  What  was  said  in 
Mortgage  Co.  v.  Woodward,  in  83  S.  C.  at  page 
527,  o5  S.  E.  740,  is  conclusive  of  the  questions 
before  us  now:  "The  method  of  negotiating'' 
the  loan  was  precisely  that  adopted  in  a  num- 
ber of  cases  that  have  been  before  the  courts 
of  this  state.  It  is  not  therefore  necessary  *'to 
give  any  detailed  statement"  of  this  (nethod. 
The  Supreme  Court  "has  considered  substantial- 
W  the  same  question  in  a  number  of  cases. 
Bates  V.  American  Mortgage  Co.  of  Scotland, 
37  S.  C.  88  [16  S.  E.  8&,  21  L.  R.  A.  3401 ; 
Brown  v.  Brown,  38  S.  C.  173  [17  S.  E.  452] ; 
American  Freehold  Land  Mortgage  Co.  of  Lon- 
don V.  Felder,  44  S.  C.  478  [22  S.  E.  598]; 
Land  Mortgage  Mt.  Co.  v.  Gillman,  49  S.  0. 

i345,  26  S.  E.  990,  29  S.  B.  203] ;  Blackwell  v. 
Jritish  Mort.  Co.,  65  S.  C.  [105.  43  S.  E.  395]. 
And  in  all  these  cases  this  court  affirmed  the 
conclusion  of  the  circuit  court,  based  upon  the 
circumstances,  that  the  intermediaries  were 
agents  of  the  lender,  or,  at  least,  j^ere  agents  of 
both  lender  and  borrower."    - 

The  rule  of  law  on  this  subject  established  by 
the  great  weight  of  authority,  including  cases 
from  our  own  state,  is  that  the  receiving  of  ex- 
cessive and  unreasonable  commissions  by  the 
agent  of  the  lender  with  the  knowledge,  actual 
or  constructive,  ^  of  the  principal,  renders  the 
transaction  usurious  if  such  commission  and  the 
interest  added  exceed  the  lawful  rates.  Brown 
V.  Brown,  38  S.  C. ;  Vahlberg  v.  Keaton,  51 
Ark.  534,  11  S.  W.  878,  4  L.  R.  A.  462,  14 
Am.  St.  Rep.  73;  note  to  France,  Adm'r,  v. 
Munro,  19  L.  R.  A.  (N.  S.)  301. 
"We  regard  a  charge  of  20  per  cent,  of  the 


amount  of  the  loan  as  commissions  unreasonable 
and  excessive  for  any  service  rendered  by  Dun- 
can and  the  Corbin  BankingCompany  for  the 
benefit  of  the  defendant  We  hold  therefore 
that  the  transaction  in  question  is  usurious." 
Mortgage  Co.  v.  Woodward,  83  S.  C.  528,  65  S, 
E.  742. 

By  the  same  reasoning  we  conclude  that  the 
master  was  right  in  holding  that  the  commis- 
sions charged  in  this  case  were  unreasonable, 
and,  inasmuch  as  the  commission  and  the  in- 
terest charged  exceed  the  lawful  rate,  the  con- 
tract was  usurious. 

The  calculation  of  the  master  was  erroneous 
for  the  reason  that  he  failed  to  allow  the  plain- 
tiff*8  attorney  a  reasonable  fee  for  the  valid  por- 
tion of  the  indebtedness.  In  Mortgage  Co.  v. 
Woodward,  83  S.  C.  529,  65  S.  E.  742,  the  Su- 
preme Court,  after  holding  that  the  contract 
was  usurious  op  account  of  an  unreasonable 
charge  of  commissions,  said:  "This,  however, 
does  not  affect  the  right  of  plaintiff  to  recover 
the  $40  provided  in  the  mortgage  as  attorney's 
fees  and  allowed  by  the  circuit  court." 

This  is  conclusive  as  to  the  question  of  wheth- 
er or  not  the  attorney  may  recover  his  fees  where 
it  is  provided  b:^  the  contract  notwithstand- 
ing the  contract  is  usurious.  Withholding  at- 
torney's fees  is  not  part  of  the  penalty  provided 
by  the  state  for  usury. 

The  debt  was $1,700  00 

From  which  should  be  deducted  com- 
missions improperly  withheld . .  •  •  •  51  00 

$1,649  00 
Counterclaim  for  double  interest  rec'd       728  00 


Attorney's  fee< 


$   821  00 
, 92  10 

$1,013  10 

The  plaintiff  should  therefore  have  heen  allow- 
ed judgment  against  the  defendant  Mixson  for 
only  $1,013.10.  But,  as  was  said  above,  no  ex- 
ception was  taken  by  the  defendant  to  the  amount 
of  the  counterclaim  allowed  hj  the  master,  and 
his  report  must  be  unchanged  m  that  particular. 
There  was  exception  by  the  plaintiff,  however, 
to  the  master's  failure  to  allow  judgment  for  a 
reasonable  amount  to  the  plaintiCTs  attorney. 
The  contract  authorizes  it.  and  in  my  judgment 
it  should  be  allowed.  See  Mortgage  Co.  v. 
Woodward,  83  S.  C.  I  think  $92.10  a  rea- 
sonable fee  to  be  allowed. 

It  is  therefore  hereby  ordered  that  in  all  re- 
spects which  the  report  of  the  master  is  not  in 
conflict  with  the  above,  it  is  affirmed.  But  in 
the  particulars  indicated  it  is  modified. 

It  is  further  ordered  that  the  plaintiff  have 
leave  to  enter  judgment  against  the  defendant 
Medico  Mixson  for  the  amount  reported  by  the 
master,  to  wit,  $1^14.72,  and  for  $92.10  as  at- 
torney's fees. 

Thomas  &  Lumpkin,  of  Columbia,  and  J. 
Wesley  Crum,  Jr.,  of  Denmark,  for  appel- 
lant. V,  Seymour  Owens  and  James  A.  Wil- 
lis, both  of  Barnwell,  for  respondents. 


FRASER,  J.  This  is  an  action  to  fore- 
close a  mortgage.  The  defendant,  by  his  an- 
swer, set  up  usury.  The  defendant  was  the 
owner  of  a  tract  of  land  covered  by  two  mort- 
gages. tHe  went  to  James  Frank  &  Son,  of 
Augusta,  Ga.,  to  procure  a  new  loan  to  take  up 
these  two  mortgages.  The  mortgagor  signed 
an  application  for  a  loan,  appointing  James 
Frank  &  'Son  his  agents  to  procure  a  loan  and 
also  an  agreement  to  pay  them  $136  as  com- 


4t=aFor  other  cases  see  same  topic  and  KBT-KUMBER  in  all  Key-Numbered  Disests  and  Indexes 


S.  O.)     WILLIAMS  V.  WORKING  BENEVOLENT  STATE  QRAND  LODGE,  ETC.      517 


missions  for  procuring  the  loan.  The  note 
and  mortgage  were  made  to  Union  Savings 
Bank  of  Augusta,  for  $1,700,  at  7  per  cent, 
dated  November  16,  1910,  payable  November 
1,  1915.  The  note  provided  that,  if  any  part 
of  the  principal  or  interest  was  not  payable 
at  maturity,  the  rate  of  interest  should  be 
8  Instead  of  7  per.  cent.  The  note  and  mort- 
gage were  purchased  by  the  appellant  from 
the  bank.  It  was  referred  to  the  master, 
who  made  the  following  statement: 

Amount  of  old  loan ?  S58  00 

Bank  of  Western  Carolina : . . .  685  85 

Costs  new  loan,  J.  F,  S 136  00 

Check   for  recording  and   abstracting 

new    tract 18  GO 

Balance   1  05 

Total $1,700  00 

[1]  The  master  held  that  the  contract  was 

usurious.     Upon  exceptions  to  the  master's 

report,  his  hcmor  held: 

"By  the  same  reasoning  we  oondnde  that  the 
master  was  right  in  holding  that  the  commis- 
sions charged  in  this  case  were  unreasonable, 
and,  inasmuch  as  the  commission  and  the  inter- 
est charged  exceed  the  lawful  rate,  the  contract 
was  usurious." 

In  this  his  honor  was  in  error.  An  un- 
conscionable fee  is  not  necessarily  usury., 

In  Mayfleld  v.  Mort,  Co.,  104  S.  C.  157,  158, 
88  S.  B.  370,  372: 

"When  a  court  is  probing  a  contract  for  un- 
lawfulness, the  mere  name  by  which  it  is  caUed 
does  not  work  an  estoppel.  It  is  the  substance, 
and  not  the  name,  that  governs.  There  are 
some  cases  in  this  state  that  have  not  stated  the 
true  test  of  usury.  It  does  not  change  the  prac- 
tical result  to  come  back  to  the  true  rule,  but  it 
tends  to  confusion  to  call  things  by  the  wrong 
name.  People  have  the  right  to  make  any  con- 
tract the  law  does  not  forbid.  A  contract  may 
work  a  hardship  on  one  of  the  contracting  par- 
ties; but,  unless  the  law  forbids  the  contract, 
the  courts  of  law  must  enforce  it  People  must 
take  care  of  themselves,  or  the  Legislature  must 
protect  them  by  making  the  contract  unlawful 

"When  a  litigant  goes  into  a  court  of  equity, 
the  court  may  refuse  its  aid  to  enforce  an  uncon- 
scionable demand.  'He  who  seeks  canity  must 
do  equity.*  Neither  the  court  of  equity  nor  the 
court  of  law  has  the  right  to  take  money  or  any 
kind  of  property  from  one  and  give  it  to  an- 
other, except  in  obedience  to  some  law.  There 
is  no  law  thaf  forbids  or  penalizes  the  charging 
of  an  unreasonable  commission  or  an  unreason- 
able fee.  An  unconscionable  commission  or  fee 
being  paid,  there  is  no  remedy  at  law  or  in  eq- 
uity. The  courts  have,  however,  the  right  to 
uncover  the  hidden  unlawfulness  of  a  contract 
and  declare  its  true  character.  A  sum  of  money 
retained  or  paid  in  an  attempt  to  evade  the 
law  against  usury -may  be  declared  to  be  in  fact 
usurious  interest ;  and,  when  it  is  a^djudged  to  be 
usurious  interest,  then  the  law  against  usurious 
interest  applies,  and  should  be  enforced.  The 
practical  result  is  not  changed,  but  it  is  well 
to  give  logical  and  lawful  names  to  the  matters 
'with  which  we  deal.  The  question  for  *the  court 
is:  Was  the  payment  of  this  fee  a  cloak  to 
hide  usurious  mterest?  If  so,  the  penalty  of 
usury  attaches  to  the  transaction." 

This  is  a  stronger  case  than  the  Mayfleld 
Case.  In  that  case  the  mortgagee  knew  the 
amount  of  the  fee.  In  this  case  the  only 
eridence  on  the  subject  is  that  neither  the 


mortgagee  nor  its  assignee  knew  the  amount 
of  the  commissions  charged. 

[2,  3]  In  this  case  the  trial  Judge  allowed 
a  fee  of  $85  and  declared  the  excess  of  $51 
to  be  usurious.  The  appellant  agreed  in  writ- 
ing to  pay  the  fee  and  could  have  agreed  to 
pay  8  per  cent,  on  the  money.  The  note  had 
five  years  to  run  before  its  maturity.  Ac- 
cepting his  honor's  method  as  correct,  we 
have  (let  the  circuit  decree  be  reported),  take 
off  the  $51  disallowed,  and  we  have  interest 
(the  difference  between  7  and  8  per  cent.)  on 
$1,649,  is  $16.49  per  year.  Now  multiply  that 
by  5,  the  number  of  years  allowed,  for  pay- 
ment by  tlie  note,  and  we  get  $82.45,  or  a 
margin  within  the  usury  statute  of  $31.45. 
So  whether  we  consider  the  commission 
charged  a  scheme  or  not,  there  was  no  viola- 
tion of  the  usury  laws.  The  agreement  was  in 
writing.  Therefore  8  per  cent,  could  be  charg- 
ed and  taken,  and  the  amount  charged  and 
taken  did  not  exceed  8  per  cent. 

The  judgment  is  reversed. 

GARY.  O.  J.,  and  HYDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 

■  (109  S.  C.  283) 

WILLIAMS   V.    WORKING    BENEVOLENT 

STATE  GRAND  LODGE  OF  SOUTH 

CAROLINA.     (No.  9917.) 

(Supreme  Court  of  South  Carolina.    March  8, 

1918.) 

1.  Parties    <S=»75(7)—Demtjbbeb— Defect    of 
Pabties. 

When  it  appears  on  the  face  of  the  complaint 
that  there  is  a  defect  of  parties,  defendant  may 
demur  thereto. 

2.  PABfiiEs  <©=»75(7)  —  Dkmxjbbeb— Defect  of 
Pabties  Plaintiff. 

In  an  action  against  a  fraternal  order  by 
one  beneficiary,  where  the  complaint  was  meager 
in  the  statement  of  essential  and  relevant  mat- 
ter, and  it  did  not  appear  to  whom  the  insur- 
ance money  by  the  contract  was  payable,  wheth- 
er to  the  heirs,  beneficiaries,  or  legal  represent- 
atives of  the  member,  defect  in  parties  plaintiff 
did  not  appear  on  the  face  of  the  complaint, 
and  defendant  was  not  bound  to  demur  thereto. 

3.  Pabties  ^=»75(8)— Failube  to  Demub  ob 
Answeb— Waives  of  Defect— Statute. 

Where  defendant  did  not  plead  defect  of 
parties  plaintiff  by  demurring  to  the  complaint 
or  by  answer,  it  is  deemed  to  have  waived  the 
same  by  Code  Civ.  Proc.  1912,  §  198. 

4.  Pabties  ^=»19— Defect  of  Pabties  Plain- 
tiff—I  nsubance    Ben  eficiabies— Joiner. 

One  beneficiary  of  a  member  of  a  fraternal 
order,  oh  proper  objection  by  the  order,  should 
not  have  been  allowed  to  split  up  the  remedy 
against  it  b^  suit  for  her  share,  leaving  the 
other  beneficmry  to  sue  for  hers ;  if  two  had  an 
interest  in  the  contract  of  insurance,  the  two 
should  have  joined  as  plaintiffs,  and  the  court 
should  have  directed  that  by  order  instead  of 
dismissing  the  cause. 

5.  Insubance  <S=»818(1)— Fbatebnal  Insub- 
ANCE— Evidence. 

In  an  action  against  a  fraternal  order  by  one 
beneficiary  of  a  member  thereof,  testimony  of 
the  order  B  custom  as  to  the  payment  of  death 
benefits  was  properlv  excluded  as  irrelevant; 
the  by-law  of  the  order  fixing  the  beneficiary's 
identity  and  limiting  her  right,  and  both  par- 
ties being  bound  by  it 
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6.  Insubance  ^=:»800  —  Fraternal  Insur- 
ance —  Custom  as  to  Payment  —  Conflict 
WITH  By-Law. 

The  custom  of  a  fraternal  order  aa  to  the 
payment  of  death  benefits,  contrary  to  the  con- 
tract between  itself  and  a  member,  embodied  in 
n  by-law,  would  be  no  defense  to  a  subsequent 
claim  made  against  the  order  by  another  admit- 
ted beneficiary. 

7.  Parties  ^=»95(7)  —  Amendment— Statute. 

In  an  action  against  a  fraternal  order  by  one 
beneficiary  of  a  member,  where  the  court  grant- 
ed nonsuit  for  defect  of  parties  plaintiff,  in 
that  other  heir  or  beneficiary  was  not  joined, 
it  properly  refused  to  allow  plaintiff  to  amend 
by  making  her  trustee  for  the  member's  heirs 
at  law ;  there  being  no  evidence  she  was  such 
for  the  other*  heir  at  law,  while  actions,  by 
Code  Civ.  Proc.  1912,  §  160,  must  be  prosecuted 
in  name  of  the  real  party  in  interest. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;   H.  F.  Rice,  Judge. 

Action  by  Rose  Williams  against  the  Work- 
,  ing  Benevolent  State  Grand  Lodge  of  South 
Carolina,  a  corporation.  From  an  order 
of  nonsuit,  plaintiff  appeals.  Remanded  for 
trial  on  the  merits,  with  right  reserved  to  ei- 
ther party  to  amend. 

The  five  exceptions  directed  to  be  report- 
ed were  as  follows: 

(1)  Because  it  was  error  for  the  court  to  grant 
a  nonsuit  on  t{ic  ground  of  defect  of  parties 
when  the  question  had  not  been  raised  by  de- 
murrer or  answer.  It  being  submitted  that 
since  the  alleged  defect  was  not  raise<]  by  an- 
swer or  demurrer,  it  is  deemed  to  have  been 
waived. 

(2)  Because  it  was  error  to  grant  a  nonsuit 
when  it  appeared  that  the  plaintiff  was  entitled 
to  some  relief.  It  is  submitted  that  even  con- 
ceding that  the  benefit  was  payable  to  the  heirs 
at  law,  it  was  proven  that  plaintiff  was  an 
heir  at  law,  and  as  such  entitled  to  something, 
if  not  all  of  the  death  benefit. 

(3)  Because  it  was  error  to  exclude  testimony 
of  the  custom  of  defendant  as  to  payment  of 
death  benefits.  It  being  submitted  that  it  was 
relevant  and  material  on  the  question  of  waiver 
and  in  corroboration  of  the  agreement  of  the 
ofllcer  who  «''t:^t<Ml  that  the  claim  would  be  paid 
to  defendant. 

(4)  Because  there  was  some  evidence  that 
plaintiff  was  the  sole  beneficiary,  and  the  weight 
of  it  was  for  the  jury. 

(5)  Error  in  refusing  to  allow  plaintiff  to 
amend  when  motion  was  made. 

L.  L.  Rice,  of  Anderson,  for  appellant.  J. 
J.  McSwaln,  of  Greenville,  for  respondent. 

GAGE,  J.  Appeal  by  the  plaintiff  from  an 
order  of  nonsuit  "for  defect  of  parties." 

These  are  the  circumstances  of  the  trans- 
action as  revealed  by  the  testimony:  The 
persons,  save,  of  course,  the  corporations,  are 
all  negroes;  George  belonged  to  the  Golden 
Light  Lodge,  a  subordinate  of  the  Working 
Benevolent  State  Grand  Lodge  of  South  Caro- 
lina; the  Golden  Light  was  "suspended'*  by 
the  Grand  Lodge,  up  to  which  event  George 
was  "paid  up";  to  the  Golden  Light  thereaft- 
er George  paid  no  dues  up  to  the  time  of  his 
death;  after  George's  death  the  Golden 
Light  was  restored  to  fellowship  with  the 
Grand  Ix)dge;  a  Grand  Lodge  officer  then 
said  that  the  Golden  Light's  suspension  was 


due  to  the  fault  of  the  Grand  Lodge,  and 
that  officer  then  promised  to  pay  the  plain- 
tiff's claim;  but  the  Grand  Lodge  refused 
payment ;  George  left  as  his  heirs  at  law  his 
wife,  the  plaintiff,  and  one  child. 
A  by-law  of  the  Grand  Lodge  provides: 

"When  a  member  of  a  subordinate  lodge  of 
the  Working  Benevolent  State  Grand  Lodge 
shall  die,  on  his  death  or  her  death,  his  heirs, 
beneficiaries,  or  legal  representatives  shall  be 
entitled  to  the  sum  of  $100,  to  be  paid  within 
90  days  after  the  date  of  receiving  the  notice 
of  the  death  of  said  member,  subject  to  the  fol- 
lowing conditions:  That  said  brother  or  sister, 
at  time  of  his  or  her  death,  was  financial  with 
his  or  her  lodge  and  the  records  of  the  lodge 
to  which  he  or  she  belonged  as  well  as  the  Grand 
I..odge  certifying  the  same,  and  proWding  his  or 
her  lodge  is  m  good  standing  with  Grand  Lodge, 
with  all  claims  that  are  due  paid." 

We  express  no  opinion  about  the  force  of 
the  contract  alleged;  no  such  question  wa^; 
made  below  or  here,  so  far  as  the  record 
shows. 

There  are  five  exceptions.  Let  them  be  re- 
ported. We  consider  them  briefly  and  In 
their  order 

[1,2]  1.  It  Is  true  that,  when  It  appears 
upon  the  face  of  the  complaint  that  there  is 
a  defect  of  parties,  the  defendant  may  de- 
uliur  thereto,  and  In  the  instant  case  there  was 
no  demurrer.  But  the  complaint  Is  of  the 
meagerest  sort  in  the  statement  of  essential 
and  relevant  matter;  It  does  not  appear  from 
that  document  to  whom  the  Insurance  money, 
by  the  words  of  the  contract,  was  payable, 
whether  to  '1:he  heirs,  benefldaries,  or  legal 
representatives"  of  George.  The  complaint 
does  not  allege  how  the  contract  of  insurance 
was  evidenced,  or  the  terms  of  it  The  de- 
fendant therefore  was  not  bound  to  demur, 
and  for  the  reason  the  defect  in  parties  did 
not  appear  on  the  face  of  the  complaint 

[3]  But  the  defendant  might  still  liave 
pleaded  the  defect  of  parties  by  answer.  It 
did  not  do  that,  and,  having  failed  In  tliat,  it 
'is  deemed  to  have  waived  the  same."  Code, 
§  19S.    The  first  exception  is  therefore  good. 

[4]  2.  The  plaintiff.  It  is  true,  upon  proper 
objection  ought  not  to  have  been  allowed  to 
split  up  the  remedy,  suing  for  her  share  and 
leaving  the  other  beneficiary  to  sue  for  her 
share;  that  sort  of  procedure  is  unjust  to  the 
defendant.  If  two  had  an  Interest  In  the  con- 
tract of  Insurance,  then  two  ought  to  have 
joined  as  plaintiffs:  and  the  court  ought  to 
have  directed  that  by  order  instead  of  a  dis- 
missal of  the  cause.  The  second  exception 
Is  therefore  sustained. 

[6, 6]  3.  The  testimony  tendered  )}y  the 
plaintiff  to  show  custom  was  incompetent. 
The  by-law  of  the  company  fixed  the  Identity 
of  the  beneficiary  and  limited  her  right;  and 
l)oth  plaintiff  and  defendant  were  bound  by 
it.  The  question  put  by  the  plaintiff  was  (1) 
about  the  custom  of  the  Grand  Lodge  (2)  as 
to  payment  to  the  wife  or  husband  (3)  of 
death  benefits.     But  such  a  custom  against 
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the  contract,  If  practiced,  would  be  no  de- 
fense to  a  subsequent  claim  made  against 
the  Grand  Lodge  by  another  admitted  bene- 
ficiary. The  Grand  Lodge  by  an  act  of  such 
duplicity  could  not  excuse  Itself  to  other 
beneflciaries  who  were  entitled.  Its  practice 
or  custom  was  therefore  irrelevant  because 
without  right.  The  third  exception  Is  there- 
fore of  no  force. 

4.  There  was  no  testimony  from  which  a 
reasonable  inference  might  be  drawn  that 
the  plaintiff  was  George's  sole  heir  at  law; 
and  the  fourth  exception  is  overruled. 

[7]  5.  The  amendment  proposed  by  the 
plaintiff  after  the  court  had  granted  the 
motion  for  nonsuit  was  properly  refused. 
There  was  no  evidence  that  the  plaintiff  was 
trustee  for  the  other  heir  at  law.  Actions 
must  be  **prosecuted  in  the  name  of  the  real 
party  In  interest."  Section  160,  Code  Proc. 
Section  162  permits  a  modification  of  that 
rule  when  the  plaintiff  is  In  fact  a  trustee 
for  other  parties  in  interest 

The  cflAise  is  remanded  for  trial  on  the 
merits,  with  the  right  reserved  to  either 
party  to  amend  the  pleadings  (on  proper 
notice)  as  they  may  be  advised  to  do,  by  the 
addition  of  new  parties  or  by  new  allegations. 

GARY,  C.  J.,  and  WATTS  and  FRASBR, 
JX,  concur.    HYDRIOK,  J.,  did  not  sit. 

a09  S.  C.  228) 

WILLIAMS  V.  GADSDEN.     (No.  9901.) 

(Supreme  Court  of  South  Carolina.    Feb.  8, 

1918.) 

WrLLS  ^=»698— Remainder  Undisposed  of. 

A  testator,  having  two  sons  and  a  daughter, 
by  the  second  and  third  items  of  his  will  gave 
portions  to  the  sons,  and  by  the  fourth  item  un- 
dertook to  provide  for  his  daughter.  In  the 
second  item  he  declared,  "Alter  the  payment 
of  all  my  just  debts  I  dispose  of  all  my  estate, 
real  and  personal,  as  follows."  By  the  fourth 
item  he  devised  a  tract  of  land  to  his  sons  in 
trust  for  his  daughter,  and  at  her  death  for  the 
use  and  benefit  of  her  husband  for  his  life,  should 
he  outlive  her,  "the  said  tract  ♦  •  •  being 
intended  to  be  set  apart  as  a  fund  for  the  cer- 
tain support  of  my  daughter  *  *  *  and  her 
children,^*  and  provided  that  after  the  death 
of  his  daughter  and  her  husband,  should  they 
leave  no  child  or  children  who  should  reach  21 
years  of  age  or  marry,  then  the  land  (calling 
It  "the  portion  of  my' daughter")  should  go  to 
testator's  two  sons  in  fee,  but  there  were  no 
words  following  this  provision  showing  what 
should  become  of  the  land  should  there  be  a 
child  or  children  surviving  who  should  be  21 
years  of  age  or  married.  The  daughter  and  her 
husband  died,  and  were  survived  by  a  child, 
-who  attained  21  years  before  suit.  Civ.  Code 
1912,  S  3571,  provides  that  no  words  of  limita- 
tion shall  be  necessary  to  convey  an  estate  in 
fee  simple  by  devise,  but  every  gift  of  land  by 
devise  shall  be  considered  as  a  gift  in  fee  simple, 
unless  such  construction  shall  be  inconsistent 
with  testator's  will,  expressed  or  implied.  Held, 
in  view  of  the  statute,  that  the  daughter  took 
an  absolute  estate  and  her  child  took  bv  in- 
heritance from  her  or  as  her  heir;  it  being 
testator's  apparent  intention  to  dispose  of  all 
his  estate. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Eliza  A.  Williams  against  C. 
Deas  Gadsden.  From  Judgment  for  plaintliT, 
defendant  appeals.  AfSrmed.  Defendant's 
exceptions  are  as  follows: 

(1)  That  his  honor  erred  in  construing  the 
will  of  Paul  C.  Grimball  to  the  effect  that  the 
plaintiff,  Eliza  A.  Williams,  took  title  in  fee  to 
his  "Waterloo  Plantation,"  upon  the  death  of 
her  father,  Robert  C.  McFaddin,  the  survivor  of 
the  life  tenants.  It  being  submitted  that  the 
intention  of  the  testator  must  be  shown  by  the 
language  used  in  the  will,  and  that  the  said 
Paul  C.  Grimball  died  intestate  as  to  the  rever- 
sion of  the  title  of  the  said  "Waterloo  Planta- 
tion" upon  the  deatii  of  Robert  C.  McFaddin, 
leaving  a  child,  the  issue  of  his  marriage  with 
Pauline  C.  Grimball,  who  attained  the  age  of 
21  years,  and  was  married  before  his  death. 

(2)  That  his  honor  erred  in  holding  an  estate 
in  fee  in  Eliza  A.  WlUlams  in  view  of  the  fact 
that  said  will  makes  absolutely  no  provision  for 
the  vesting  of  the  estate  in  the  child  or  children 
of  Pauline  McFaddin  in  case  a  child  or  chil- 
dren survive  the  said  Pauline  or  Robert  C. 
McFaddin  and  reach  the  age  of  21  years  or 
married,  and  that  the  said  Paul  C.  Grimball 
therefore  died  intestate  as  to  the  remainder  in 
said  estate  under  the  conditions  which  actually 
happened. 

The  parts  of  the  will  of  Paul  Chaplin  Grim 
ball  ordered  reported  are  as  follows: 

State  of  South  Carolina,  Charleston  District. 

I,  Paul  Chaplin  Grimball,  of  John's  Island, 
district  and  state  aforesaid,  do  hereby  make  and 
declare  this  to  be  my  last  will  and  testament: 

Fourth.  I  give  and  bequeath  to  my  sons,  Isaac 
P.  Grimball  and  Thomas  H.  Grimball,  my  tract 
of  land  on  John's  Island  kno^n  as  "Waterloo," 
and  the  tract  of  pine  land  belonging  to  it  for 
fencing  and  firewood,  containing  together  about 
one  thousand  acres,  and  the  following  negroes, 
(thirty-eight  negroes,  naming  them),  together 
with  one-third  of  my  house  and  yard  negroes, 
to  be  held  in  trust  for  my  daughter  Pauline, 
wife  of  Robert  C.  McFaddin,  and  at  her  death 
for  the  use  and  benefit  of  her  said  husband, 
Robert  C.  McFaddin,  during  the  term  of  his 
natural  life,  should  he  outlive  her,  subject,  how- 
ever, to  the  conditions  and  restrictions  men- 
tioned hereafter,  the  said  tracts  of  land  and 
negroes  being  intended  to  be  set  apart  as  a  fund 
for  the  certain  support  of  my  daughter  Pauline, 
and  her  children,  and  shall  not  be  liable  in  any 
form  or  manner  for  the  debts,  liabilities,  or  con- 
tracts of  her  said  husband,  Robert  C.  McFaddin, 
nor  of  an^  person  or  persons  whatsoever  dur- 
ing her  lifetime  or  the  lifetime  of  her  said 
husband,  nor  shall  the  plantation  "Waterloo" 
be  sold  or  exchanged,  or  the  negroes  removed 
or  hired  separately  from  the  said  plantation 
without  the  consent  of  both  trustees  in  writing 
and  by  order  of  any  court  of  law  having  com- 
petent jurisdiction.  And  I  hereby  constitute 
and  appoint  my  sons,  Isaac  P.  Grimball  and 
Thomas  H.  Grimball,  trustees  with  full  power 
and  authority  to  act,  and  I  desire  my  said  sons 
as  trustees  to  put  my  daughter  Pauline,  and 
her  husband,  Robert  C.  McFaddin,  in  possession 
of  said  land  and  negroes  as  soon  as  my  estate 
can  be  conveniently  settled,  and  to  allow  them 
the  management  and  control  of  said  property 
with  the  receipt  and  use  of  the  income.  If  the 
said  Robert  C.  McFaddin  should  not  outlive  my 
daughter  Pauline,  or  outliving  her,  should  not 
leave  at  the  time  of  his  death  any  child  or  chil- 
dren by  said  daughter,  or  leaving  such  child  or 
children  by  her,  they  should  die  unmarried  or 
under  the  age  of  twenty-one  years,  or  if  my 


^s^For  other  cases  see  sams  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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daughter  Pauline,  sbould  outlive  her  husband, 
the  said  Robert  G.  McFaddin,  and  die  leaving 
no  child  nor  children  by  the  present  or  any 
future  marriage,  or  leaving  such  child  or  chil- 
dren they  die  unmarried  or  under  the  age  ot 
twenty-one  years,  then  and  in  that  case  I  give 
and  bequeath  the  said  portion  of  my  daughter 
Pauline,  namely,  the  plantation  "Waterloo"  and 
the  negroes  above  mentioned  to  my  sons,  Isaac 
P.  Grimball  and  Thomas  H.  Grimball,  their 
heirs  and  assigns  forever. 

Hagood,  Rivers  &  Young,  of  Charleston, 
for  appellant.  H.  O.  Haynsworth,  of  Sumter, 
for  respondent. 

GAGE,  J.  The  circuit  court  construed  the 
will  of  Paul  Chaplin  Grimball,  and  the  ap- 
peal is  from  that  construction.  The  contro- 
versy arises  upon  a  contract  to  sell  and 
to  buy  land ;  and  the  defendant,  who  agreed 
to  buy,  seems  to  want  only  the  assurance 
of  a  good  title.  The  circuit  court  concluded 
the  plaintiff  has  the  fee,  and  in  that  con- 
clusion we  concur. 

There  are  two  exceptions  which  ought  to 
be  reported.     They  assert  these  postulates: 

(1)  That  Paul  died  intestate  as  to  the  rever- 
sion of  the  title  of  Waterloo  Plantation,  up- 
on the  death  of  Robert  leaving  a  child,  etc. ; 

(2)  that  the  will  makes  no  provision  for  the 
vesting  of  the  estate  In  the  child  of  Pauline, 
in  the  event  a  child  shall  survive  Pauline  or 
Robert,  etc.;  and  that  therefore  Paul  died 
intestate  as  to  the  remainder  under  the 
conditions  which  actually  happened.  Let 
the  declaratory  words  of  the  will  and  the 
fourth  item  be  reported;  the  balance  of  the 
instrument  Is  not  relevant 

The  testator  had  three  children  who  were 
the  objects  of  his  boimty.  They  were  Isaac 
P.,  Thomas  H.,  and  Pauline.  The  daugh- 
ter married  Robt.  C.  McFaddin;  then  she 
died,  afterwards  he  died,  and  one  child,  the 
plaintiff,  survives,  and  is  21  years  old,  and 
claims  to  own  Waterloo  Plantation. 

By  the  second  and  third  items  of  the  will 
the  testator  gave  portions  to  the  sons,  and 
by  the  fourth  item  he  undertook  to  provide 
for  the  daughter.  The  controversy  arises 
upon  a  construction  of  that  item.  It  is  true 
that  a  testator's  intentions  are  to  be  gather- 
ed from  the  language  he  has  used;  and  the 
instant  case  is  no  exception  to  that  rule. 
But  there  are  other  rules,  too,  so  well  es- 
tablished that  there  is  no  need  to  cite  au- 
thority. They  are:  (1)  A  testator  ordinari- 
ly sets  out  to  dispose  of  his  full  title,  with 
no  intention  that  there  shall  be  a  reversion 
of  title;  (2)  the  Intention  of  the  testator  is 
to  be  gathered  by  a  consideration  of  the  en- 
tire instrument;  (3)  a  testator's  intention 
needs  not  to  be  expressed  in  technical  terms, 
so  that  a  will  may  create  an  absolute  estate 
without  the  use  of  the  word  *'helrs."  It  is 
reasonably    manifest    from    the    entire    in- 


strument that  the  testator  inttoded  to  whol- 
ly dispose  of  his  title.  In  the  second  Item 
he  declared: 

"After  the  payment  of  all  my  just  debts  I  dis- 
pose of  aU  my  estate,  real  and  personal,  as  fol- 
lows." 

By  the  second  and  third  items  he  plainly 

and  in  technical  terms  gave  absolute  estates 

to  his  two  sons.    And  by  the  last  clause  of 

item  4,  upon  a  suggested  event  happening 

after  his  death,  he  undertook  to  limit  an 

.absolute  estate  in  Waterloo  to  Isaac  and 

Thomas.    It  is  also  reasonably  manifest  from 

the  whole  instrument  that  the  testator  gave 

Waterloo  to  Pauline  absolutely,  but  not  by 

the  use  of  technical  words.    He  declared: 

"I  give  and  bequeath  to  my  sons,  Isaac  and 
Thomas,  my  tract  of  land  •  *  *  known  as 
Waterloo  •  ♦  ♦  in  trust  for  my  daughter 
Pauline,  wife  of  Robert,  ♦  ♦  ♦  the  said  tract 
of  land  *  *  *  beln^  intended  to  be  set  apart 
as  a  fund  for  the  certam  support  of  my  daughter 
Pauline  and  her  children.** 

And  near  the  close  of  the  same  items  the 
testator  describes  the  property  therein  r^ 
ferred  to  as  "the  portion  of  my  daughter 
Pauline^"  The  language  so  q^ioted  is  eafS^ 
cient  to  create  an  absolute  estate  In  Pauline, 
and  there  would  be  no  question  about  it  but 
for  the  use  of  other  language  In  the  same 
item  4.  Section  3571,  Code  of  Laws.  That 
other  language  has  reference  to  two  other 
beneficiaries,  Robert,  the  son-in-law,  and 
Isaac  and  Thomas,  the  sons.  But  the  gift  to 
Robert,  If  effective,  is  of  the  "use  and  ben- 
efit," and  it  is  only  a  parenthetical  disposi- 
tion. The  property  was  Pauline's  by  the 
first  grant ;  and  the  testator  then  directed  in 
effect  that  if  Robert  should  survive  her,  then 
he  should  have  the  use  of  it  so  long  as  he 
lived.  The  validity  of  his  interest  is  not  in 
issue.  The  limitation  to  Isaac  and  Thomas 
was  to  take  effect  in  them  only  in  the  ev&kt 
Pauline  left  no  'chUd.  Pauline  did  leave  a 
child,  and  there  is  plainly  by  the  very  words 
of  the  will  no  chance  for  Isaac  and  Thomas 
to  take. 

There  is  no  need,  therefore,  to  inquire  it 
the  limitation  over  to  them  upon  any  subse- 
quent event  was  effective  after  the  absolute 
estate  had  been  already  devised  to  Pauline. 
There  was  no  limitation  over  to  the  child  of 
Pauline  In  the  event  there  should  be  sucb 
a  child.  Pauline  took*  the  absolute  estate 
by  the  words  we  first  quoted,  and  the  plain- 
tiff takes  by  inheritance  from  her,  or,  as  her 
heir.  We  have  not  thought  It  necessary  to 
characterize  Pauline's  title  by  a  nanoe;  we 
have  only  stated  its  essential  nature  mani- 
fest'from  the  testator's  words. 

The  conclusion  reached  by  Che  circuit 
court  is  af&rmed. 

GARY,  a  J.,  and  HYDRICK,  WATTS,  and 
FRASBR,  JJ.,  concur. 


W.Va.) 
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SHULL  T.  GIADDEN  et  aL    (No.  9013.) 

(Sapreme  Court  of  South  Carolina.    March  4, 

1018.) 

Bills  and  Notes  ^=9414— Indobbsmbnt  be- 
FORE  Deuveby— Nature  of  Liability. 
One  who  signed  his  name  on  the  back  of 
another's  promissory  note  before  delivery  be- 
came liable  as  indorser  by  Nesrotiable  Instru- 
ments Act  1014  (28  Stat  p.  678)  §S  03,  04, 
and,  in  the  absence  of  notice  of  dishonor,  he 
was  not  liable  to  the  payee. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County. 

Action  by  R.  L.  ShuU  against  W.  C.  Glad- 
den, t  W.  M.  Gladden,^  and  J.  S.  Shehan. 
From  Judgment  for  plaintiff,  defendant  W. 
M.  Gladden  appeals.    Reversed. 

Plaintiff  alleged:  That  on  the  25th  day  of 
April,  1014,  the  codefendant  herein  W.  C. 
Gladden  made,  executed,  and  delivered  to  the 
plaintiff  herein,  R.  Leon  Shull,  his  certain 
promissory  note  in  writing,  dated  that  date, 
wherein  and  whereby  he  promised  to  pay  to 
the  plaintiff,  R.  Leon  Shull,  the  sum  of  $314.- 
20,  eight  months  after  date,  to  wit,  on  the 
1st  day  of  December,  1014,  with  interest 
thereon,  at  the  rate  of  8  per  cent  per  annum 
until  paid,  the  said  note  being  indorsed  by 
W.  M.  Gladden  and  J.  S.  Shehan,  who  are 
made  codefendants  in  this  action. 

The  answer  of  the  defendant  W.  M.  Glad- 
den contains  three  defenses,  but  the  Issues 
on  this  appeal  arise  upon  the  third  defense 
of  his  answer,  which  is  as  follows: 

"(1)  That,  on  or  about  the  25tb  day  of  April, 
1014,  this  defendant  wrote  his  name  across 
the  back  of  the  note  set  forth  in  paragraph  3 
of  the  complaint,  which  had  been  previously 
executed  by  his  codefendant  W.  C.  Gladden, 
the  consideration  of  said  note  being  an  open 
account  past  due  and  owing  by  his  ODdefendant 
W.  C.  Gladden  to  the  plaintiff  in  this  action. 

"(2)  That  no  notice  of  the  presentment  for 
payment  and  dishonor  of  said  note  was  ever 
given  this  defendant,  and  he  is  informed  and 
believes  that  by  reason  thereof  he  is  discharged 
from  any  liability  whatsoever  upon  said  note." 

R.  L.  Shull,  the  plaintiff,  testified  that  W. 
GL  Gladden  gave  him  the  note  set  out  in  the 
complaint  to  take  up  an  account  that  plain- 
tiff had  against  him;  that  the  note  was  in- 
dorsed, and  that  Shehan  and  W.  M.  Gladden 
were  present  when  W.  C.  Gladden  signed  the 
note ;  that  the  note  was  delivered  to  him,  and 
that  no  part  thereof  has  been  paid.  He  fur- 
ther testified  as  to  conversations  with  W.  M. 
Gladden  after  the  maturity  of  the  note,  tend- 
ing to  show  waiver  of  notice  of  protest,  but 
tbis  being  denied  by  W.  M.  Gladden,  it  is  ad- 
mitted, would  present  an  issue  for  the  Jury, 
and  such  testimony  given  by  both  parties  Is 
omitted  as  being  irrelevant  to  the  Issues  on 
this  appeal.  The  note  was  not  offered  in 
evidence  at  the  trial,  having  been  mislaid, 
but  it  is  admitted  that  the  copy  set  out  in 
the  complaint  is  a  correct  copy  thereof.  The 
plaintiff  farther  testified: 

That  before  he  accepted  the  note,  W.  M.  Glad- 
den*s  name  was  written  on  the  back  of  it    "I 


do  not  recall  that  I  gave  Mr.  Gladden  written 
notice  by  mail  at  the  date  of  the  maturity  of 
the  note  (it  was  alleged  in  the  complaint  that 
plaintiff  resided  in  Richland  county  and  W.  M. 
Gladden  in  Fairfield  county),  I  will  not  say 
that  I  did  not  give  him  any  notice  at  that  time, 
but  I  do  not  recollect  giving  him  any  notice 
by  letter.  The  note  was  in  my  possession  at 
the  time  of  maturity." 

W.  M.  Gladden,  for  defendant,  testified: 

"I  never  received  anv  notice  whatever  that 
this  note  was  not  paid  at  maturity;  never 
had  any  conversation  with  Mr.  Shull  about  it" 

Cross-examination : 

"I  had  a  conversation  with  Mr.  Shull  in  the 
store  some  time  in  the  fall,  after  the  note  was 
given.  In  response  to  question  by  plaintifiTs 
counsel  if  he  did  not  admit  his  liability  on  that 
note  to-day,  witness  said:  'I  did  it  when  I  in- 
dorsed it  but  I  don't  do  it  to-day.'  1  never 
received  any  letter  from  Mr.  Shull  about  the 
note,  but  received  a  letter  from  his  attorney 
before  suit  was  begun." 

McDonald  &  McDonald,  of  Winnsboro,  for 
appellant  John  W.  Crews  and  G.  Duncan 
Bellinger,  both  of  Columbia,  for  respondent 

HYDRICK,  J.  The  Judgment  of  the  cir- 
cuit court  is  reversed  on  the  authority,  of 
Norwood  National  Bank  t.  Piedmont  Pub. 
Co.,  106  S.  C.  472,  01  S.  E.  866. 

Reversed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JX,  concur. 


(8S  W.  Va.  68) 
RUSH  V.  BRANNON.    (No.  8477.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12, 1018.) 

(ByllabuB  hy  the  Court,) 

1.  ExEOtrroRS  and  Administbatobs  €=»28,  20 
(2)— Appointhsnt  of  Administbatob  with 
Will  Annexed  —  Suit  —  Collatebal  At- 
tack. 

Orders  of  a  county  court  probating  a  vrill 
and  appointing  an  administrator  with  the  will 
annexed  for  the  estate  of  the  testatrix,  showing 
jurisdiction,  cannot  be  collaterally  assailed;  and 
in  an  action  brought  by  such  administrator  in 
the  interest  of  the  estate  attested  copies  of  such 
orders  prove  conclusively  his  authonty  to  main- 
tain the  action. 

2.  JuDOiiENT  ^=»474  —  Validity  —  Pbesump-- 

TION. 

Judgments  and  orders  of  courts  of  limited 
powers,  entered  in  proceedings  over  which  they 
have  jurisdiction,  are  entitled  to  the  same  favor- 
able presumption  respecting  their  validity,  as 
the  law  applies  to  judgments  of  courts  of  gen- 
eral jurisdiction. 

3.  Wills  <=9302(7)  —  ExBCimoN  ^  Paoor  by 
Execution  of  Codicil. 

Proof  of  the  due  execution  of  a  codicil,  re- 
viving and  republishing  a  will  which  had  been 
revoked  b^  the  marriage  of  the  testatrix  subse- 
quent to  Its  execution,  is  proof  of  the  due  exe- 
cution of  the  entire  wilL 

Error  to  Circuit  Court,  Lewis  (3ounty. 

Assumpsit  by  M.  J.  Rush,  administrator, 
etc.,  against  William  W.  Brannon.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 


or  other  eases  see  same  topic  and  KBT-NUHBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Edward  A.  Brannon  and  Robt  L.  Bland, 
both  of  Weston,  and  Geo.  S.  Couch,  of 
Charleston,  for  plaintiff  in  error.  Chaa  P. 
Swint,  of  Weston,  for  defendant  in  error. 

WILXrIAMS,  J.  This  writ  of  error,  award- 
ed on  petition  of  defendant  to  a  judgment 
in  an  action  of  assumpsit,  presents  but  two 
questions,  viz.:  First,  whether  an  order  of 
a  county  court  of  this  state,  probating  a 
will  and  appointing  an  administrator  c.  t. 
a.,  can  be  collaterally  attacked;  and,  sec- 
ond, whether  proof  of  the  due  execution  of  a 
codicil,  reviving  and  republishing  a  will 
which  had  been  revoked,  suificiently  proves 
the  due  execution  of  the  will. 

Before  considering  these  questions,  how- 
ever, we  are  called  upon  to  consider  a  pre- 
liminary motion,  made  at  bar  by  counsel 
for  defendant  when  the  case  was  submitted, 
to  strike  from  the  brief  of  counsel  for  plain- 
tiff certain  Improper  matter  therein,  which 
defendant  regards  as  an  unwarranted  reflec- 
tion upon  his  integrity  and  reputation  as  an 
attorney  at  law.  It  is  enough  to  say  that 
the  matter  complained  of  has  no  relation  to 
the  merits  of  the  case,  and  is  not  justified 
by  anything  appearing  in  the  record,  and 
the  motion  is  therefore  sustained.  In  the 
preparation  of  their  briefs  counsel  should 
refrain  from  Incorporating  therein  irrele- 
vant matter,  and  especially  so  when  it  has 
no  foundation  in  the  record. 

Plaintiff  sued  as  the  administrator  c.  t 
a.  of  Mrs.  Bettie  A.  Ward,  deceased,  and  de- 
fendant, by  plea  in  abatement,  timely  filed 
and  duly  verified,  denied  that  he  was  such 
administrator.  The  issue  was  submitted  to 
the  court  in  lieu  of  a  jury,  and  the  court 
decided  it  in  favor  of  plaintiff.  To  sustain 
said  issue  on  his  part  plaintiff  introduced 
copies  of  orders  of  the  county  court  of  Ka- 
nawha county,  attested  by  the  clerk  there- 
of, probating  the  codicil  and  will  of  his  tes- 
tatrix, appointing  him  administrator  with 
the  will  annexed,  and  showing  his  qualifica- 
tion, by  giving  bond  with  security  and  tak- 
ing the  oath  required  by  law  as  such  admin- 
istrator. A  motion  by  defendant  to  reject 
these  papers  as  evidence  was  overruled,  and 
be  assigns  this  as  error. 

It  appears  that  testatrix  executed  her 
will  on  January  30,  1908,  as  Mrs,  B.  A.  Wal- 
do, in  the  presence  of  C.  A.  O'llara  and  B. 
S.  Stathers,  who  subscribed  their  names  as 
attesting  witnesses.  To  the  will  is  added 
the  following  codicil: 

"I,  Bettie  A.  Ward,  formerly  Bettie  A.  Wal- 
do, whose  name  as  Mrs.  B.  A.  Waldo,  is  signed 
to  the  above  and  foregoing  will  dated  January 
30,  1908,  at  Weston,  Lewis  county.  West  Vir- 
ginia, having  intermarried  with  John  Ward, 
since  the  making  and  publishing  of  said  will, 
and  being  advised  that  under  the  laws  of  West 
Virginia,  my  said  marriage  revoked  and  annulled 
the  said  will,  but  desiring  that  said  will  be  and 
remain  in  full  force  and  effect  in  all  respects  as 
if  said  marriage  had  not  occurred,  I  do  now, 
by  this  paper,  subjoined  and  attached  to  said 
will,  confirm,  ratify  re-establish  and  republish 
said  will  as  my  true  last  will  and  testament,  in 


all  respects  as  if  said  marriage  had  not  occurred 
except  as  to  my  name. 

"Witness  my  hand,  this  14th.  day  of  Septem- 
ber, in  the  year,  1914. 

"Mrs.  Bettie  A,  Ward.** 

S.  T.  Tlerney  and  Thomas  Copley  subscrib- 
ed their  names  as  attesting  witnesses. 

The  orders  probating  the  will  and  ap- 
pointing plaintiff  administrator  are  as  fol- 
lows: 

''At  a  regular  session  of  the  county  court  of 
Kanawha  county,  continued  and  held  for  said 
county,  at  the  courthouse  thereof  on  Friday, 
May  5,  1916: 

'*The  matter  of  probate  of  the  last  will  and 
testament  of  Bettie  A.  Ward,  deceased,  late  a 
resident  of  Kanawha  county,  West  Virginia 
coming  on  this  day  to  be~further  heard  upon 
the  deposition  of  S.  T.  Tierney  one  of  the  sub- 
scribing witnesses  to  said  will,  which  deposition 
has  been  duly  taken,  returned  and  filed  with  the 
clerk  of  this  court,  pursuant  to  the  former  order 
of  this  court,  entered  on  the  6th  day  of  April, 
1916,  and  it  appearing  from  said  deposition  that 
the  said  will  of  Bettie  A.  Ward,  bearing  date 
September  14,  1914,  in  addition  to  the  evidence 
of  Thomas  Copley  the  other  subscribing  witness 
to  said  will,  heretofore  examined  in  open  court, 
that  said  will  was  duly  executed  according  to 
law,  as  a  will  of  real  and  personal  estate  under 
the  laws  of  West  Virginia,  and  that  the  same 
is  the  true  last  will  and  testament  of  the  said 
Bettie  A.  Ward,  it  is  thereupon  ordered  that  the 
said  paper  writing  be  received,  recorded,  and 
filed  as  the  true  last  wiU  and  testament  of  said 
decedent 

"And  on  motion  of  Katherine  Rush  it  is  or- 
dered that  C.  A.  Zerkle,  G.  F.  McComas,  J.  H. 
Sutherland,  Wallace  White,  and  S.  L.  Webb, 
be  and  they  are  hereby  appointed  appraisers  of 
the  estate  of  the  said  Bettie  A.  Ward,  and  they, 
or  any  three  of  them,  are  directed  to  appraise 
the  said  estate  according  to  law,  and  make  due 
return  thereof  to  this  court. 

"On  further  motion  of  the  said  Katherine 
Rush,  it  is  ordered  that  Michael  J.  Rush  be  and 
he  is  hereby  appointed  administrator  with  the 
will  annexed  of  the  estate  of  the  said  Bettie 
A.  Ward,  who  shall  enter  into  bond  in  the  pen- 
alty of  $1,500.00. 

''Thereupon  the  said  Michael  J.  Rush  togeth- 
er with  Katherine  Rush,  his  surety,  executed 
bond  as  required  herein,  which  bond  is  ap- 
proved by  the  court,  and  the  said  Michael  J. 
Rush  took  the  oath  required  by  law  as  such  ad- 
ministrator." 

[1]  Jurisdiction  of  the  court  appears  by 
the  order.  It  recites  that  testatrix  was  "late 
a  resident  of  Kanawha  county."  Section  22, 
c.  77,  Code  (sec.  3887),  confers  jurisdiction 
on  the  county  court  of  that  county  to  pro- 
bate the  will.  Testatrix  did  not  name  an 
executor,  and  section  2,  c.  85,  Code  (sec 
39S9),  authorizes  the  county  court  having 
Jurisdiction  to  probate  her  will  to  appoint 
an  administrator  with  the  will  annexed. 
Having  jurisdiction  of  the  subject-matter,  the 
court's  judgment  cannot  be  collaterally  at- 
tacked. An  order  of  probate  is  in  the  nature 
of  a  judgment  in  rem,  and  an  ex  parte  pro- 
bate is  just  as  free  from  collateral  attack 
as  one  made  inter  partes.  It  can  be  assailed 
only  in  the  manner  provided  by  law  and 
cannot  be  questioned  incidentally  or  collater- 
ally. Smith  V.  Hennlng,  10  W.  Va.  596; 
Woofter  V.  Matz,  71  W.  Va.  63,  76  S.  E.  131; 
and  numerous  cases  cited  in  13  Michie's 
Ency.  Dig.  Va.  &  W.  Va.  Cases,  767. 
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[2]  It  Is  insisted  that  the  county  court, 
having  a  limited  jurisdiction,  its  order  should 
disclose  that  every  act  performed  by  it  was 
strictly  In  accordance  with  law,  and  that  the 
order  of  probate  fails  to  show  that  the  depo^ 
sitlon  of  Tlerney,  one  of  the  subscribing 
witnesses,  was  taken  In  the  manner  provided 
by  statute,  or  that  it  was  necessary  to  take 
it.  Section  27,  c.  77,  Oode  (sec.  3892),  au- 
thorizes the  county  court  to  order  the  taking 
of  depositions  of  subscribing  witnesses  In 
probate  proceedings,  in  certain  contingencies. 
The  order  of  probate  does  not  state  the  rea- 
son for  taking  Tiemey's  deposition,  but  it  does 
state  that  it  was  taken  pursuant  to  a  previ- 
ous order  of  the  coiurt.  The  presumption, 
therefore,  is  that  good  cau^e  existed  render- 
ing the  taking  of  his  deposition  necessary; 
that  it  was  taken  by  'a  proper  officer  and 
was  duly  authenticated;  and  that  it,  to- 
gether with  the  testimony  of  Thomas  Copley 
previously  taken  in  open  court,  proved  the 
competency  of  the  testatrix  and  the  due  exe- 
cution of  her  codicil.  Presumptions  in  favor 
of  the  validity  of  a  court's  judgment  are  not 
limited  to  courts  of  general  jurisdiction,  but 
apply  to  courts  of  limited  powers,  when  the 
Judgment  is  entered  in  a  cause  or  proceeding 
of  which  it  has  jurisdiction.  Shank  v.  Town 
of  Ravenswood,  43  W.  Va.  242,  27  S.  E.  223 ; 
and  CecU  v.  Clark,  M  W.  Ya.  659, 30  &  B.  216. 
It  is  not  essential  to  the  validity  of  the 
probate  order  that  It  should  set  out  the  tes- 
timony of  the  subscribing  witnesses,  or  the 
facts-  proven  by  them ;  it  will  be  presumed 
that  the  court  admitted  the  will  and  codicil 
to  record  upon  proper  proof. 

[8]  The  subscribing  witnesses  to  the  origi- 
nal wiir  were  not  called  ab  witnesses,  and  It 
is  Insisted  that  proof  of  the  due  execution  of 
the  codicil  does  not  prove  the  execution  of 
the  wilL  This  contention  is  without  merit 
In  her  codicil  testatrix  refers  to  her  will  by 
date,  recites  the  fact  that  since  making  it 
she  had  intermarried  with  John  Ward,  there- 
by revoking  her  will,  and  expressly  says 
her  purpose  in  making  the  codicil  is  to  "con- 
firm,  ratify,  re-establish  and  republish  said 
will."  More  apprc^riate  language  to  express 
clearly  and  certainly  her  intention  to  revive 
and  republish  her  will,  without  making  the 
slightest  change,  could  hardly  have  been  em- 
ployed. The  due  execution  of  the  codicil 
served  to  revive  her  will,  which  had  been  re- 
voked by  testatrix's  subsequent  marriage 
(sections  6  and  8,  c.  77,  Code  [sees.  3871, 
3873]),  as  effectually  and  completely  as  if 
it  had  been  rewritten,  word  for  word,  and 
re-executed,  instead  of  the  codicil.  The 
codicil  is  a  part  of  the  testamentary  paper 
(Gas  Co.  V.  Shriver,  75  W.  Va.  401,  83  S. 
£.  1011),  and  proof  of  its  due  execution 
establishes  the  due  execution  of  the  entire 
will.  After  the  will  had  been  revoked,  the 
question  whether  she  had  properly  exe- 
cuted it  originally  became  wholly  immaterial. 


Because  the  formality  of  its  original  execu- 
tion could  have  nothing  to  do  with  Its  reviv- 
al, which  required  the  same  formality  as 
the  execution  of  a  new  will.  The  copy  of  the 
order  of  probate  proves  conclusively,  in  this 
case,  that  the  codicil  was  so  executed,  and 
that  proved  the  formal  execution  of  the  will 
as  a  whole.  Page  on  Wills,  §  314 ;  Gardner 
on  Wills,  298;  Hatcher  v.  Hatcher,  80  Va. 
169 ;  Hobart  v.  Hobart,  154  lU.  610,  39  N.  E. 
581,  45  Am.  St.  Rep.  151;  Jones  v.  Shew- 
maker,  35  Ga.  151;  Hawke  v.  Euyart,  30 
Neb.  149,  46  N.  W.  422,  27  Am.  St.  Rep.  391. 
The  general  issue  was  likewise  submitted 
to  the  court  in  lieu  of  a  jury,  but  the  counsel 
in  brief  argue  only  the  assignments  relating 
to  the  trial  of  the  Issue  on  the  plea  in  abate- 
ment. Finding  no  error,  the  judgment  will 
be  affirmed. 


(82  W.  Va,  24) 
NEIL  V.  FLYNN  LUMBER  (X>.  et  aL 
(No.  3337.) 

(Supreme  Court  of  Appeals  of  West  Viiginia. 

March  12,  191&) 

(Byllabu9  hy  the  Court.) 
L  Descent  and  Distribution  ^3>115— An- 

VA  NCEM  ENT— PbESUMFTION. 

Where  a  conveyance  is  made  without  con- 
sideration, or  for  a  mere  nominal  consideration, 
by  a  father  to  one  of  his  children,  the  same  is 
prima  facie  an  advancement ;  but  this  presump- 
tion may  be  overcome  by  proof  of  the  declara- 
tions of  the  grantor  and  the  attendant  circum- 
Btances  showing  a  contrary  purpose. 

2.  Descent    and    Distribution    ^s»104  — 
Right  to  Distribution— Advancement. 

Where  a  child  has  received  a  certain  portion 
in  full  of  his  share  of  bis  father's  estate,  on  the 
death  of  his  father,  he,  his  children,  and  their 
grantee,  are  ordinarily  barred  from  further  par- 
ticipation in  the  distribution  or  partition  of  the 
residue  of  the  estate. 

3.  Descent  and  Distribution  ^=:»98,  104— 
Advancement— Effect— Intent— Proof. 

Whether  an  advancement  made  to  a  child 
by  a  father  is  a  bar  to  his  further  participation 
in  the  distribution  or  partition  of  the  residue 
of  the  estate  depends  upon  the  intent  and  pur- 
pose of  the  father  in  making  it  and  the  child  in 
receiving  it;  and  where  such  puri^ose  and  in- 
tent does  not  appear  froDfi  any  writing  executed 
by  the  parties,  or  either  oi  them,  the  same  may 
be  deduced  from  the  prior,  contemporaneous, 
or  subsequent  declarations  and  statements  of  the 
parties,  their  subsequent  conduct  in  relation  to 
the  property,  as  well  as  an  evident  purpose  or 
design  on  the  part  of  the  grantor  to  provide  for 
his  children  by  the  distribution  of  his  estate 
among  them  bdore  his  death. 

4.  Descent  and  Distribution  ^=»116  — In- 
.  tent— E  vidence. 

The  fact  that  a  child  who  has  received  an 
advancement  from  his  father,  with  full  Icnowl- 
edge  of  his  father's  death  and  of  the  estate  left 
by  him,  malces  no  claim  to  be  entitled  to  further 
participate  in  the  distribution  or  partition  of 
the  residue  of  the  estate  for  more  than  20 
years  is  a  circumstance  to  be  considered  in  de- 
termining whether  the  advancement  was  receiv- 
ed by  him  in  relinquishment  of  his  further  right 
to  participate  in  the  estate. 


-Appeal  from  Circuit  Court,  Nicholas  Coun- 


ty. 


^=9For  other  caseB  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Ind^Bzes 
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Snlt  for  partition  by  Robert  L.  Neil  against 
the  Flynn  Dumber  Company  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 
A£Qrmed. . 

G.  G.  Duff,  of  SummersYille,  and  Blue  & 
McCabe,  of  Charleston,  for  appellant.  Al- 
derson  &  Breckenridge,  of  Rlchwood,  for  ap- 
pellee Flynn  Lumber  Co.  Brown  &  Eddy,  of 
Rlchwood,  for  appellees  Julia  Simms  and  oth- 
ers. C.  W.  Bell,  of  Zella,  for  appellee  R.  G. 
Nea 

RITZ,  J.  Robert  Nell  died  in  the  year 
1888  leaving  surviving  him  Alexander  Mid- 
dleton  Neil,  Nathan  W.  Neil,  William  Henry 
Harrison  Nell,  and  Robert  Grimes  Neil,  chil- 
dren by  his  first  wife,  and  Joseph  F.  Van 
Pelt  Neil,  Julia  C  Slmms,  and  Margaret  J. 
Shelton,  children  by  his  second  wife.  At  the 
time  of  his  death  he  was  the  owner  of  a 
tract  of  land  in  Nicholas  county  containing 
about  500  acres,  the  same  being  a  part  of  A 
larger  tract  of  aUbut  900  acres  devised  to 
him  by  his  father.  Shortly  after  his  death 
the  three  children  by  his  last  wife  entered 
into  an  agreement  to  divide  the  land  among 
themselves,  pursuant  to  which  it  was  di- 
vided by  commissioners,  and  a  part  laid  off 
to  each  of  said  three  children.  Subsequent- 
ly, and  after  the  death  of  Joseph  F.  Van  Pelt 
Neil,  it  was  discovered  that  an  error  had 
been  made  in  partitioning  the  land  among 
the  three  children,  and  to  correct  this  a  suit 
in  equity  was  Instituted  for  the  purpose  of 
having  a  repartition  of  the  land,  such  a  suit 
being  rendered  necessary  because  of  the  fact 
that  the  heirs  of  Joseph  F.  Van  Pelt  Nell 
were  infants  and  could  not  make  and  sign 
an  agreement  as  to  the  partition.  This  suit 
resulted  in  a  division  of  the  land  in  April, 
1897,  by  commissioners  appointed  by  the 
court  After  the  death  of  his  father  Robert 
Nell,  to  wit,  in  the  year  1896,  Alexander  Mid- 
dleton  Neil  departed  this  life  leaving  sur- 
viving him  a  widow  and  six  children.  In  the 
year  1914  the  widow  and  all  the  children  of 
Alexander  Mlddleton  Nell  united  in  a  deed 
conveying  all  of  their  Interest  In  the  estate 
of  the  said  Robert  Nell  to  the  plaintiff  Rob- 
ert L.  Nell,  and  this  suit  was  thereupon  in- 
stituted for  the  purpose  of  having  partition 
of  the  tract  of  land,  the  title  to  which  was 
In  Robert  Nell  at  the  time  of  his  death  In 
1888.  Neither  Alexander  Mlddleton  Nell 
nor  his  children  were  parties  to  the  parti- 
tion suit  In  which  this  land  was  divided 
among  the  three  children  of  the  second  wife 
of  Robert  Nell.  In  defense  to  the  bill  It  is 
insisted  that  Alexander  Mlddleton  Nell  re- 
ceived In  his  lifetime  an  advancement  from 
his  father  In  satisfaction  of  his  prospective 
Interest  In  the  estate. 

[1,2]  Some  time  prior  to  the  beginning  of 
the  ClvU  War  Alexander  Mlddleton  Neil,  be- 
ing the  eldest  child  of  his  father,  Robert 
Nell,  was  married  In  Nicholas  county.  About 
the  sauu  time  his  brother  Nathan  W.  Nell 


r  was  also  married.  At  that  time  it  is  shown 
that  their  father  Robert  Neil  laid  off  to  each 
of  them  a  parcel  of  land  from  the  boundary 
then  owned  by  him.  These  tracts  of  land 
were  contiguous  to  each  other,  and  contained 
in  the  aggregate  about  150  acres.  It  does 
not  appear  how  many  acres  were  In  each  of 
the  tracts.  Upon  the  respective  tracts  laid 
off  to  them  each  of  the  sons  constructed  a 
house  and  moved  into  the  same  with  his 
family.  In  the  year  1862  the  older  son  mov- 
ed to  the  West  and  lived  there  until  the 
time  of  his  death  in  the  fall  of  1896.  How- 
ever, in  the  year  1866  he  returned  to  his  old 
home  In  Nicholas  county  apparently  for  the 
purpose  of  disposing  of  the  land  which  had 
been  given  to  him  by  his  father,  but  for 
which  he  had  never  received  a  conveyance. 
While  in  Nicholas  county  he  sold  this  land  to 
his  brother  Nathan  W.  Nell  for  the  sum  of 
$400,  and  at  that  time  his  father  conveyed  to 
Nathan  W.  Nell  by  one  deed  a  boundary  of 
land  which  Included  what  had  theretofore 
been  assigned  by  him  to  both  of  itte  sods. 
Part  of  the  money  with  which  this  land  was 
purchased  by  Nathan  W.  Nell  from  his  older 
brother  was  loaned  to  him  by  his  father,  and 
the  residue,  it  appears,  was  subsequently 
paid  when  the  wife  of  Alexander  Mlddleton 
Neil  was  in  Nicholas  county  on  a  visit.  It 
is  not  recited  In  the  deed  from  Robert  Nell 
that  the  land  conveyed  thereby  to  Nathan  W. 
Neil  is  to  be  taken  as  an  advancement  made 
to  the  two  sons,  Alexander  Mlddleton  Nell 
and  Nathan  W.  Nell,  nor  does  the  deed  show 
on  its  face  that  any  of  the  land  therein  con- 
veyed was  the  part  assigned  to  Alexander 
Mlddleton  Neil.  This  fact,  however,  conclu- 
sively appears  from  the  evidence.  *  Subse- 
quently Robert  Neil  conveyed  another  tract 
off  his  holdings  to  his  son  Robert  Grimes 
Neil  which  contained  about  45  acres,  but  up- 
on which  there  was  a  mill,  and  still  another 
tract  to  his  son  William  Henry  Harrison 
Nell,  containing  a  very  much  larger  amount. 
The  deed  to  William  Henry  Harrison  Neil 
specifies  that  It  Is  conveyed  in  discharge  of 
any  interest  that  William  Henry  Harrison 
Nell  might  thereafter  have  In  the  estate  of 
the  said  Robert  Neil ;  and  the  deed  to  Robert 
Grimes  Nell,  as  the  same  is  recorded,  has  an 
addenda  in  the  way  of  a  receipt,  signed  by 
the  said  Robert  Grimes  Neil,  that  the  same 
Is  accepted  in  satisfaction  of  any  Interest 
that  might  come  to  him  from  his  father's  es- 
tate. In  this  way  it  is  contended  that  the 
four  older  children,  being  the  descendants  of 
Robert  Neil  and  his  first  wife,  were  provid- 
ed for  from  their  father's  estate  prior  to 
his  death;  that  these  advancements  were 
made  to  tiiem  and  were  accepted  by  thera 
in  full  satisfaction  of  any  interest  they  might 
otherwise  thereafter  be  entitled  to  as  heirs 
at  law  of  said  Robert  Neil.  This  was  the 
assumption  upon  which  the  three  younger 
children,  descendants  of  the  said  Robert 
Nell  and  his  second  wife,  proceeded  when 
they  partitioned  the  land  among  themselves. 
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It  may  be  said  that  it  is  also  shown  that  a 
short  time  before  his  death  Robert  Nell  ad- 
vised his  younger  children  that  if  they  would 
agree  upon  the  division  of  the  remaining 
land  among  them,  he  would  make  them  deeds 
therefor.  That  the  four  children  of  Robert 
Neil  by  his  first  wife  received  advancements 
from  their  father's  estate  cannot  be  ques- 
tioned. And  the  advancements  made  to  Wil- 
liam Henry  Harrison  Nell  and  Nathan  W. 
Neil  are  admitted  by  them  and  their  heirs 
to  have  been  in  full  satisfaction  of  their 
prospective  interests  in  their  father's  estate. 
Bobert  Grimes  Neil,  however,  contends  that 
the  conveyance  received  by  him  was  not  an 
advancement  at  all,  but  was  purely  a  gift, 
or  a  purchase,  rather,  by  him  from  his  fa- 
ther, for  the  recited  consideration  of  $6,  as 
shown  by  the  deed.  And  the  heirs  at  law  of 
Alexander  Middleton  Nell  now  contend  that 
no  advancement  was  ever  made  to  their  fa- 
ther, and  that  neither  he  nor  they  have  ever 
received  anything  from  the  estate  of  their 
grandfather  Robert  Neil,  their  contention  be- 
ing that  the  land  conveyed  to  Nathan  W. 
Neil  was  only  the  share  to  which  he  was  en- 
titled, and  not  the  share  of  himself  and  his 
brother.  It  is  shown  without  dispute  that 
Robert  Neil  did  assign  and  set  off  to  his  son 
Alexander  Middleton  Neil  before  the  Civil 
War  a  tract  of  land  which  is  included  in  the 
deed  to  Nathan  W.  Neil  with  the  land  set 
off  to  him.  It  further  appears  without  con- 
tradiction that  Alexander  Middleton  Neil 
<x>nstructed  a  house  thereon  and  lived  in  this 
liouse  for  a  short  time  after  his  marriage, 
and  it  is  shown  indisputably  that  after  he 
moved  to  the  West  he  returned  to  Nicholas 
county  in  1866  and  sold  this  tract  of  land 
to  his  brother  Nathan  for  the  sum  of  $400. 
These  facts  clearly  appear  from  the  testi- 
mony of  the  witnesses  G.  R.  Johnson  and 
John  M.  Cavendish.  It  also  appears  from 
the  testimony  of  these  witnesses  that  the 
land  thus  assigned  to  Alexander  Middleton 
Neil  by  his  father  was  included  in  the  con- 
veyance made  to  Nathan  W.  Neil,  and  that 
It  was  so  included  to  effectuate  the  sale  made 
by  Alexander  Middleton  Neil  to  his  brother 
Nathan.  Presumptively  this  transaction  cre- 
ated an  advancement  by  the  father  to  the 
son.  1  R.  C.  L.  p.  652;  Roberts  v.  Coleman, 
37  W.  Va.  143,  16  S.  E.  482 ;  Coffman  v.  Coff- 
man,  41  W.  Va.  8,  23  S.  E.  523 ;  McClanahan 
V.  McClanahan,  36  W.  Va.  34,  14  S.  E.  419; 
Jaques  v.  Swasey,  153  Mass.  596,  27  N.  E. 
771,  12  L.  R.  A.  566 ;  Headrick  v.  McDowell, 
102  Va.  124,  45  S.  E.  804,  65  L.  R.  A.  578,  102 
Am.  St.  Rep.  843;  Ireland  v.  Dyer,  133  Ga. 
851,  67  S.  E.  195,  26  L.  R.  A.  (N.  S.)  1050, 
18  Ann.  Cas.  544.  It  appears  from  the  au- 
thorities above  cited  that  where  a  father,  as 
in  this  case,  gives  to  one  or  more  of  his 
children  parts  of  his  estate,  without  any  con- 
sideration for  such  gift,  the  presumption  is 
that  he  intended  the  same  to  be  an  advance- 
ment, and  to  be  accounted  for  by  the  donee 
in  the  subsequent  distribution  of  the  estate. 


This  presumption,  however,  'is  only  indulged 
where  there  is  no  evidence  of  the  real  inten- 
tion of  the  parties.  If  it  can  be  ascertained 
from  the  contract  made,  or  from  the  conduct 
of  the  parties  and  their  subsequent  dealings 
v^th  the  estate,  that  it  was  intended  as  a 
gift  by  the  ancestor,  it  will  be  given  that  ef- 
fect The  intention  of  the  donor  in  such  case 
has  to  be  gathered  from  his  conduct,  as  well 
as  from  the  conduct  of  the  donee,  their  sub- 
sequent dealings  with  the  property,  the  state- 
ments and  declarations  of  the  parties  made 
at  the  time,  or  near  the  time,  in  relation 
thereto.  It  may  be  said  in  this  case  that  it 
is  clear  from  the  declarations  made  by  Rob- 
ert Neil  in  regard  to  this  transaction,  as 
well  as  from  the  subsequent  conduct  of  the 
parties  in  their  treatment  of  this  land,  that 
the  parcel  assigned  to  the  son  Alexander 
Middleton  Neil  was  Intended  as  an  advance- 
ment, and  was  accepted  by  him  as  such. 

[3, 4]  The  only  question  remaining  for  con- 
sideration is:  Was  it  intended  to  be  a  bar  to 
his  further  participation  in  the  estate  of  his 
father,  or  was  it  simply  intended  that  he 
should  account  for  the  same  in  the  subsequent 
distribution  of  his  father's  estate?  There  is 
no  writing  between  the  parties  expressing 
their  intent  in  this  regard,  and  we  must 
draw  our  conclusions  as  to  what  their  inten- 
tions were  from  the  declarations  of  the  donor, 
his  Course  of  conduct  in  the  division  of  his  es- 
tate amongst  his  children,  the  actions  of 
the  parties  in  regard  to  the  land,  and  all 
the  other  circumstances  accompanying  the 
transaction,  and  attending  the  subsequent  re- 
lations of  the  parties  to  each  other.  Here 
we  find  it  clearly  shown  that  Robert  Neil 
had  adopted  a  general  policy  toward  his 
children  of  dividing  his  estate  among  them 
prior  to  his  death,  and  this,  it  may  be  said,  is 
a  circumstance  to  be  considered  in  determin- 
ing the  effect  to  be  given  to  the  advancement 
made.  Brook  v.  Latimer,  44  Kan.  431,  24 
Pac.  946,  11  L.  R.  A.  805,  6l  Am.  St  Rep. 
292.  We  find  that  to  each  of  his  children  by 
his  first  wife  he  had  made  advancements  in 
land  and  we  find  that  he  had  advised  his 
three  younger  children,  his  descendants  by 
his  second  wife,  that  if  they  would  agree 
upon  the  division  of  the  remaining  land  he 
would  convey  it  to  them.  This  policy  of  dis- 
tributing his  estate  before  his  death  is,  we 
think,  a  strong  circumstance  indicative  of  the 
effect  Intended  by  Robert  Neil  to  be  given  to 
the  advancement  made  to  Alexander  Middle^ 
ton  NeiL  It  is  argued  that  the  amounts  re- 
ceived by  some  of  the  older  children  were  not 
as  adequate  provision  as  was  made  for  the 
younger  children  by  the  partition  made  by 
them.  This  does  not  appear  to  be  the  case. 
While  the  younger  children  received  larger 
allotments  of  land,  it  does  not  appear  wheth- 
er or  not  they  are  more  valuable,  or  less  val- 
uable, than  those  parcels  assigned  to  the 
older  children ;  but  assuming  such  to  be  the 
case  it  may  well  be  said  that  a  prospective 
heir  would  be  willing  to  take  a  very  much 
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less  sum  30  years  before  the  death  of  his 
ancestor  than  might  be  his  due  if  he  waited 
for  such  event.  Not  only  would  he  have  the 
use  of  the  property  during  all  of  that  time, 
but  he  would  avoid  the  chance  that  his  father 
before  his  death  might  dispose  of  all  of  his 
estate  and  die,  leaving  nothing  for  distribu- 
tion among  his  children.  It  will  therefore  be 
seen  that  the  argument  that  the  advancement 
received  was  not  of  the  full  value  of  the  share 
which  would  have  been  received  by  such  child 
had  he  awaited  the  death  of  his  father  has 
little  weight.  The  testimony  of  the  two  wit- 
nesses above  referred  to  also  prove  the  decla- 
rations of  Robert  Neil,  indicating  his  clear 
intention  that  these  advancements  made  to 
his  children  were  made  by  him  and  were  ac- 
cepted by  them  in  full  satisfaction  of  any  in- 
terest they  might  thereafter  acquire  in  his 
estate,  and  if  such  was  the  case  such  chil- 
dren as  received  the  advancements,  or  their 
descendants,  are  estopped  now  to  claim  a 
distributive  share  in  the  estate  of  their  an- 
cestor. But  the  most  potent  circumstance 
Indicative  of  this  fact  is  that  Alexander  Mid- 
dleton  Neil,  with  full  information  of  his 
father's  death,  and  with  full  information  of 
the  estate  left  by  his  father,  made  no  claim 
to  any  part  thereof  during  his  lifetime,  not- 
v^ithstanding  he  survived  his  father  more 
Chan  8  years,  and  his  children,  all  of  whom 
^ere  adults  at  the  time  of  the  death  of  their 
father,  and  his  widow  who  is  still  living,  and 
who  was  fully  advised  of  the  real  estate  pos- 
sessed by  Robert  Neil  during  all  of  the  years 
from  the  death  of  Alexander  Middleton  Neil 
in  1896  down  to  1914,  never  made  any  claim 
to  any  interest  in  his  estate.  It  is  entirely 
inconsistent  with  the  claim  they  now  make, 
and  taken  together  with  the  declarations 
proved  to  have  been  made  by  Robert  Neil 
in  his  lifetime  as  to  his  purpose,  and  as 
to  the  effect  to  be  given  to  such  advance- 
ments, an4  the  general  policy  adopted  by 
him  of  providing  for  his  children  during  his 
lifetime,  we  think  very  satisfactorily  shows 
that  the  advancement  made  to  Alexander 
Middleton  Nell  was  given  In  full  for  his  pro- 
spective interest  in  his  father's  estate,  and 
was  accepted  by  him  upon  that  condition. 
Such  being  the  case,  neither  his  children,  nor 
'  their  grantee,  can  now  claim  any  interest  in 
the  land  left  by  their  ancestor  Robert  Neil. 
By  the  acceptance  of  the  advancement  by 
their  father  upon  the  conditions  shown  to 
have  existed,  they  are  estopped  from  as- 
serting any  such  claim. 

What  we  have  said  in  regard  to  the  claim 
of  the  heirs  of  Alexander  Middleton  Neil  ap- 
plies with  full  force  to  the  claim  now  made 
by  Robert  Grimes  Neil.  It  is  shown  that  he 
lived  right  in  the  neighborhood,  and  was 
fully  informed  of  the  partition  of  this  estate 
by  the  three  younger  children  at  the  time  it 
was  made  more  than  20  years  ago;  that  he 
made  no  claim  to  said  land  nor  to  any  part 
thereof  at  that  time,  nor  at  any  time  prior  to 


the  institution  of  this  suit.  His  conduct  in 
failing  to  assert  his  claim  with  full  knowl- 
edge of  the  contention  of  his  half-brother  and 
sisters  is  entirely  inconsistent  with  the  claim 
he  now  makes  that  the  land  conveyed  to 
him  by  his  father  was  not  an  advancement, 
but  was  in  consideration  of  the  nominal  sum 
of  $5  expressed  in  the  deed.  There  is,  as 
before  stated,  appended  to  the  4eed  as 
it  is  recorded  in  the  county  clerk's  office  the 
following  stipulation: 

"I  do  hereby  agree  to  take  the  within  describ- 
ed tract  of  land  as  my  portion  of  the  estate  of 

ray  father,   Robert  Neit     Given   under  

hand  and  seal  this  3d  day  of  August,  1870. 
Robert  G.  Neil." 

It  is  argued  that  this  statement  is  no  part 
of  the  deed  and  should  not  have  been  record- 
ed.  This  may  be  true,  but  it  is  recorded,  and 
it  is  a  strong  circumstance  tending  to  show 
that  it  was  appended  to  the  original  deed» 
and  that  there  was  such  an  agreement  in 
writing  between  Robert  Grimes  Nell  and  his 
father  upon  the  acceptance  of  such  deed  by 
him,  and  when  we  consider  that  he  does  not 
go  upon  the  witness  stand  and  explain  it  In 
any  way,  does  not  produce  the  original  deed 
to  show  that  this  matter  was  not  appended 
thereto,  we  think  this  is  a  circumstance 
worthy  of  consideration  in  determining  upon 
what  conditions  the  land  was  accepted  by 
him.  Upon  the  whole  case  we  are  clearly  of 
the  opinion  that  the  advancements  made  to 
each  of  the  children  of  Robert  Neil  by  his 
first  wife  were  accepted  in  satisfaction  of 
their  respective  interests  in  their  father's 
estate,  and  are  effective  to  estop  them  or  their 
descendants  from  claiming  an  interest  therein. 

The  decree  of  the  circuit  court  c<Hnplained 
of  is  therefore  affirmed. 


(82  w.  Va.  m 
STATE  V.  SMOOT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  1918.) 

(8yllabu8  hy  ike  Court.) 

1.  Bail  ^=:»47— Rbgogntzances  4=»1— Powm 
OF  Justice— Statute~"Recog  niz ance." 

The  statutes  authorizing  justices  and  other 
officers  to  take  recognizances  of  persons  chargCMi 
with  crime,  for  their  appearances  to  answer  the 
charges  made  against  them,  do  not  contemplate 
the  taking  of  formal  bonds.  A  recognizance  is 
an  acknowledgment  of  conditional  indebtedness 
entered  of  record  in  a  court  or  certified  by  an 
officer  authorized  to  take  it. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Recog- 
nizance.] 

2.  Bail  ^=»55—REcoaNiZANCB— Conditions— 
Validity. 

A  bond  with  such  condition  as  would  be 
proper  in  a  recognizance,  taken  by  a  justice  or 
other  officer  empowered  to  take  recognizances, 
is,  however,  the  legal  equivalent  of  such  record- 
ed or  certified  acknowledgment. 

3.  Bail  ^=>55— Recognizance— Transcript — 
Acknowledgment  and  Gebtificate. 

If  a  bond  so  taken  by  a  justice  of  the  peace 
omits  some  of  the  facts  essential  to  the  validity 
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of  a  recognizance,  shown  by  a  transcript  from 
his  docket  and  the  complaint  and  warrant  re- 
turned or  transmitted  with  the  bond,  the  tran- 
script and  all  the  papers  referred  to  in  it,  in- 
cluding the  bond,  constitute  a  sufficient  certifi- 
cate of  a  recognizance;  the  bond  being  regarded 
and  treated  as  the  equivalent  of  an  oral  ac- 
knowledgment of  conditional  indebtedness, 
which  the  law  authorizes  the  justice  to  take  and 
certify,  and  the  transcript  as  the  equivalent  of 
a  formal  certificate  he  is  legally  authorized  to 
make  and  transmit. 

4.  Bail  ^=»59  —  Recognizance  —  Constbuo 
tion—Appeabance. 

In  such  case,  the  purpose  for  which  the  ac- 
cused is  required  by  his  recognizance  to  appear 
may  be  sufficiently  disclosed  by  necessary  im- 
plication arising  from  terms  used  in  the  certifi- 
cate so  constituted. 

5.  Bail  <s=:»55  —  Recognizance  —  Acknowl- 
edgment—Validity. 

Formal  acknowledgment  of  such  a  bond  is 
not  essential  to  the  validity  of  a  recognizance  so 
taken  and  certified. 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  the  State  of  West  Virginia 
against  W.  A.  Sraoot,  Davis  Trust  Company, 
executor,  and  others.  Judgment  for  plain- 
tiff, and  defendant  Davis  Trust  Company, 
executor,  brings  error.  Modified  and .  af- 
firmed. 

Talbott  &  Hoover,  of  Elkins,  for  plaintiff 
in  error.  B.  T.  England,  Atty.  Gen.,  and 
Frank  Lively,  Asst.  Atty.  Gen.,  for  the  State. 


POFFENBARGER,  P.  The  Davis  Trust 
Company,  executor  of  the  will  of  B.  L.  Hin- 
kle,  who  was  surety  in  a  bond  or  recogni- 
zance given  by  W.  A.  Smoot,  in  a  criminal 
proceeding  pending  In  a  justice's  court,  com- 
plains of  the  Judgment  rendered  thereon  by 
the  circuit  court  of  Tucker  county;  Smoot 
having  failed  to  appear  in  discharge  thereof. 

The  defensive  matters  relied  upon  are 
highly  technical  and  formal  in  character. 
An  order  purporting  to  forfeit  the  recogni- 
zance was  entered  December  6,  1916,  and  on 
April  7,  1917,  a  writ  of  scire  facias  was  is- 
sued against  Smoot  and  the  Davis  Trust 
Company,  executor;  Hinkle's  death  and  the 
appointment  of  the  Davis  Trust  Company 
having  been  suggested.  On  an  issue  raised 
by  a  plea  of  nul  tiel  record,  interposed  by  the 
executor,  the  bond,  warrant,  transcript  of  the 
justice's  docket,  indictment,  and  order  of 
forfeiture  were  admitted  as  evidence,  over 
objections  of  the  executor  and  exceptions 
were  duly  noted.  Later  there  were  motions 
to  exclude  the  evidence  and  to  set  aside  the 
court's  finding,  which  were  overruled. 

The  warrant  and  Indictment  charged 
Smoot  with  having  violated  section  31  of 
chapter  32A  of  the  Code,  as  added  by  Laws 
1915,  c.  7,  but  the  bond  recited  that  he  had 
been  "arrested  charged  with  violating  the 
acts  of  West  Virginia  known  commonly  as 
the  *Tost  Law,* "  without  specification  of  the 
provision  violated  by  reference  to  the  war- 
rant or  otherwise.  Nothing  In  or  on  it,  ex- 
cept a  notation  of  approval  by  Randolph,  a 


justice,  indicates  before  whom,  or  In  what 
court,  it  was  given,  and  that  does  not  dis- 
close the  name  of  the  county.  It  bears  no 
notation  of  any  acknowledgment,  nor  does  it 
describe,  with  certainty^  the  court  in  which 
the  accused  is  required  to  appear.  In  terms, 
it  says  the  obligation  thereof  will  be  dis- 
charged, if  he  ''shall  appear  before  the  judge 
of  the  circuit  court  on  the  first  Tuesday  in 
December,  1916,  and  not"  depart  without 
leave  of  the  court."  Nor  is  there  any  express 
requirement  that  he  appear  "to  answer"  for 
any  particular  offense  or  an  offense  with 
which  he  should  be  charged.  If  the  warrant 
and  transcript  of  the  justice's  docket  consti- 
tute parts  of  the  record  and  can  be  read  in 
aid  of  the  bond  they  make  most  of  these  ob- 
jections clearly  untenable,  for  they  supply 
all  the  omissions  noted,  except  the  purpose 
of  the  required  appearance  and  formal  ac- 
knowledgment of  the  l^ond,  neither  of  which 
is  expressed  in  terms  in  any  of  the  papers. 

11-3]  Strictly  and  technically,  the  statute 
contemplates  a  recognizance,  an  unsigned  and 
otflcially  recorded  acknowledgment  of  condi- 
tional indebtedness,  not  an  Instrument  sign- 
ed, sealed,  and  acknowledged  by  the  accused 
and  his  surety.  Code,  c.  156,  §§  7,  9,  and  16 
(sees.  5523,  5525,  5532),  c.  32A,  §  10  (sec 
1289),  c.  50,  §§  225  and  230  (sees.  2779,  27S5). 
Both  recognizance  and  bond  have  well-de- 
fined meanings  in  the  law  and  are  clearly 
distinguishable,  but,  in  view  of  statutory 
provisions  dispensing  with  the  requirement 
of  formality  in  recognizances  and  inhibiting 
the  quashing  thereof  for  informality,  a  bond 
taken  in  a  criminal  case,  requiring,  as  the 
condition  thereof,  an  appearance  to  answer, 
is  deemed  to  be  in  legal  effect  a  recognizance. 
State  V.  Tharp,  94  S.  B.  119 ;  State  v.  Dorr 
et  al.,  59  W.  Va.  188,  53  S.  E.  120,  5  L.  R.  A. 
(N.  S.)  402,  115  Am.  St  Rep.  915,  8  Ann. 
Cas.  1016;  Code,  c  156,  {  20  (sec.  5536),  c. 
162,  §  10  (sec.  5642). 

Although  a  justice's  court  is  not  a  court  of 
general  jurisdiction  nor  a  court  of  record,  in 
the  technical  sense  of  the  terms,  there  is  no 
constitutional  nor  legal  impediment  to  legis- 
lative conference  of  power  and  authority 
upon  justices  of  the  peace  to  take  and  certi- 
fy recognizances  and  record  them  upon  their 
dockets.  Nor  is  there  anything  novel  in  the 
suggestion.  The  statutes  providing  for  the 
taking  of  recognizances  by  justices  merely 
follow  precedents  and  ancient  procedure. 
Gedney  v.  Com.,  14  Grat.  (Va.)  318.  Recorda- 
tion of  a  recognizance  by  the  officer  taking 
it  is  not  essential  to  its  validity.  In  some 
instances,  at  least,  the  statutes  impliedly  ex- 
cuse it.  Section  7,  c.  156,  Code,  requires  no 
more  than  a  certificate  of  the  taking  of  the 
recognizance,  indorsed  upon  the  warrant  on 
which  the  accused  was  arrested.  Ordinarily, 
a  justice  is  required  to  do  no  more  than  cer- 
tify the  recognizance.  Code,  c.  156,  §  16. 
This  liberality  of  procedure  and  the  lack  of 
any  requirement  of  a  formal  bond  or  judg- 
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meut  strongly  argne  legal  Justification  of  the 
use  of  a  transcript  of  the  Justice's  docket, 
in  the  case  of  the  taking  of  a  bond  for  a 
recognizance,  as  a  part  of  the  recognizance. 
A.  mere  official  certificate  of  the  acknowledg- 
ment of  conditional  indebtedness  would  suf- 
fice. A  signed  and  sealed  paper  acknowledg- 
ing such  indebtedness  is  a  legal  equivalent 
of  such  acknowledgment.  The  combined  ef- 
fect of  the  bond  and  the  transcript  is  a  com- 
plete reduction  to  writing  and  certification 
of  everything  the  statute  requires,  if  the  two 
papers  contain  all  of  the'  essential  elements 
of  a  recognizance.  In  such  case,  the  facts  are 
officially  certified  and  nothing  more  is  re- 
quired. The  two  papers  read  and  considered 
together  leave  no  doubt  of  the  purpose  and 
intent  of  the  Justice  to  take  and  certify  a 
recognizance — ^to  do  what  the  law  requires 
him  to  do — ^and  the  two  papers  evidence  the 
performance,  in  an  unskillful  manner,  of  all 
that  is  required  of  him.  In  the  case  of  a 
technical  recognizance,  neither  the  accused 
nor  the  surety  signs  any  paper  stating  the 
penalty  or  the  condition.  The  court,  clerk, 
or  Justice  orally,  states  all  of  this  to  them 
and  then  writes  Ifupon  the  record  or  in  the 
certificate.  To  permit  a  Justice  to  write 
some  or  all  of  the  facts  in  his  docket  and 
then  certify  a  copy  of  it  exposes  the  parties 
to  no  greater  danger  nor  subjects  them  to  any 
greater  degree  of  uncertainty  than  are  in- 
volved in  the  taking  of  a  recognizance  in  the 
technical  form,  and  a  transcript  obviously 
amounts  to  a  substantial  compliance  with  the 
requirement  of  an  official  certificate.  The 
virtue  of  a  recognizance  lies  In  its  official 
character  and  its  attestation  of  essential 
facts.  The  lack  of  formality  In  one  consti- 
tuted in  part  by  a  bond  and  In  part  by  a 
transcript  is  excused  by  the  statute. 

"No  recognizance  shall  be  quashed,  or  in  any 
manner  affected  or  impaired  by  reason  of  any 
informality  therein  if  it  sufficiently  appear 
therefrom  what  was  intended  thereby."  Code,  c. 
156,  §  20. 

'*No  action  or  judgment  on  a  recognizance 
shall  be  defeated  or  arrested  by  reason  of  any 
defect  in  the  form  of  the  recognizance,  if  it  ap- 
pear to  have  been  taken  by  a  court  or  officer  au- 
thorized to  take  it,  and  be  substantially  suffi- 
cient"   Code,  c.  162,  §  10. 

We  are  clearly  of  the  opinion,  for  the  rea- 
sons stated,  that  the  transcript  of  the  Jus- 
tice's docket  and  all  the  papers  therein  re- 
ferred to,  the  complaint,  warrant,  and  bond, 
were  admissible  on  the  issue  raised  by  the 
plea. 

[4,  6]  This  conclusion  disposes  of  practi- 


cally all  of  the  grounds  of  objection,  save 
the  lack  of  acknowledgment  of  the  bond. 
From  these  papers  a  lawful  and  sufficiently 
certain  condition  appears.  They  disclose  the 
court  in  which  the  accused  was  recognized, 
the  court  in  which  he  was  required  to  ap- 
pear, the  offense  with  which  he  was  charged, 
and  the  purpose  of  his  appearance ;  the  lat- 
ter by  necessary  implication  arising  from 
terms  used  in  the  transcript  and  other  pa-' 
pers  certified.  Charged  with  commission  of 
a  specific  offense  and  brought  before  the  jus- 
tice, he  waived  a  preliminary  hearing  and 
was  required  to  enter  into  a  recognizance 
for  his  appearance  in  the  circuit  court  of 
Tucker  county  on  a  certain  day.  That  could 
have  been  for  no  purpose  other  than  to  an- 
swer the  charge  already  made  and  pending 
against  him.  Formal  acknowledgment  of  the 
bond  was  not  essential.  The  suggestion  of 
its  essentiality  in  State  v.  Dorr  and  McEl- 
wain,  59  W.  Va.  188,  192,  53  S.  E.  120,  5 
L.  R.  A.  (N.  S.)  402,  115  Am.  St  Rep.  915,  8 
Ann.  Cas.  1016,  is  not  well  founded,  and  the 
decision  in  that  case  is  not  based  upon  lack 
of  an  acknowledgment  A  bond  signed,  seal- 
ed, and  delivered  is  binding  upon  the  ob- 
ligors, though  not  approved  nor  acknowledg- 
ed as  required  by  a  statute.  State  v.  Proud- 
foot,  38  W.  Va.  736,  18  S.  E.  949;  Supervis- 
ors V.  Dunn,  27  Grat  (Va.)  615;  People  ▼. 
Edwards,  9  Cal.  286;  People  v.  Evans,  29 
Cal.  429;  Taylor  v.  Auditor,  2  Ark.  174; 
McCraken  v.  Todd,  1  Kan.  149.  The  official 
bonds  involved  in  these  cases  were  obliga« 
tions  of  even  greater  public  Interest  than  a 
recognizance  to  answer  an  indictment,  and 
there  is  no  express  statutory  requirement  of 
acknowledgment.  It  is  only  implied  because 
a  recognizance  is  in  form  an  acknowledgment 
The  signing,  sealing,  and  delivery  of  a  bond 
is  the  full  equivalent  thereof. 

No  assignment  of  error  specifies  an  obvi- 
ous error  in  the  Judgment,  remediable  here 
by  an  amendment  It  is  a  Judgment  against 
the  executor  in  its  individual  capacity. 
Thomson  v.  Mann,  62  W.  Va.  432,  44  S.  £. 
246.  As  the  case  was  tried  by  the  court  in 
lieu  of  a  Jury,  the  Judgment  is  amendable 
here,  and,  after  amendment  so  as  to  require 
satisfaction  thereof  out  of  the  goods  and 
chattels  of  the  testator  tn  the  hands  of  the 
executor,  it  will  be  affirmed,  but  the  amend- 
ment will  not  carry  costs,  as  the  error  was 
not  brought  to  the  attention  of  the  court  be- 
low, nor  even  this  court  by  any  proper  as-~ 
signment. 
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(22  Oa.  App.  125) 

CLARK  y.  STATE.    (No.  9507.) 
(Court  of  Appeals  of  Geor«ria,  Division  No.  2. 

April  2,  19ia) 

(Syllabu8  ly  the  Court.) 

liABCENT  ^=3o5— Sufficiency  or  Evidence. 

The  evidence,  while  circumstantial,  was  suf- 
ficient to  sustain  the  verdict,  and  the  court  did 
not  err  in  overruling  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; W.  M.  Harrell,  Judge. 

Spencer  Clark  was  convicted  of  larceny 
of  a  cow,  Ills  motion  for  a  new  trial  was  over- 
ruled, and  he  brings  error.    Aflftrmed. 

Johnson  &  Warren,  of  Camilla,  for  plain- 
tiff in  error.  R.  C.  Bell.  Sol.  (Sen.,  of  Cairo, 
and  F.  A.  Hooper,  of  Atlanta,  for  the  State. 

HARWELL,  J.  The  plaintiff,  in  error  was 
Indicted  for  stealing  a  cow  belonging  to  the 
firm  of  Jackson  Bros.  The  state's  evidence 
showed  that  the  cow  described  in  the  indict- 
ment was  missing,  and  was  found  In  the 
possession  of  one  McDaniel;  and  he  testified 
that  he  bought  the  cow  from  one  Bozeman. 
Bozeman  testified  that  he  (Bozeman)  bought 
the  cow  from  the  defendant,  and  gave  him  $10 
for  her.  The  defendant  made  no  statement 
in  explanation  of  his  possession.  The.  only 
evidence  introduced  by  the  defendant  was 
that  the  cow  that  the  witness  saw  thje  de- 
fendant put  in  Bozeman*s  pasture  was  of  a 
description  different  from  that  given  in  the 
Indictment.  The  motion  for  a  new  trial  was 
based  upon  the  general  grounds  only.  It  Is 
not  necessary  to  add  anything  further  to  the 
headnote. 

Judgment  afiSrmed. 

BROYLES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 


(22  Oa.  App.  126) 

CLARK  V.  STATE.     (No.  9508.) 

(Court  of  Appeals  of  Georffia,  Division  No.  2. 

April  2,  1918.) 

(8yllahu9  hy  the  Court.) 

Cbiminal  Law  <s=»11<K>—Appeai/— Review— 
Verdict. 
The  evidence  in  this  case,  though  circum- 
stantial, was  sufficient  to  exclude  every  other 
reasonable  hypothesis  than  that  of  the  guilt  of 
the  accused.  Therefore  the  verdict  finding  him 
guilty  of  cow  stealing,  which  has  the  approval 
of  the  trial  judge,  will  not  be  disturbed. 

Error  from  Superior  CJonrt,  Mitchell  Coun- 
ty; W.  M.  Harrell,  Judge. 

Spencer  Clark  was  convicted  of  larceny, 
and  be  brings  error.     Affirmed. 

Johnson  &  Warren,  of  Camilla,  for  plain- 
tiff in  error.  R.  C.  Bell,  Sol.  Gen.,  of  Cairo, 
and  F.  A.  Hooper,  of  Atlanta,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Oa.  App.  109) 
FOSTER  V.  STATE.     (No.  ©468.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  2,  1918.) 

fSyllahua  hy  the  Court.) 

1.  Criminal  Law  ^=>274— Withdrawal  of 
Plea  After  Sentence  —  Discretion  of 
Trial  Court. 

The  matter  of  allowing  a  plea  to  be  with- 
drawn after  sentence  is  imposed  being  discre- 
tionary with  the  trial  judge,  h«  properly  refused, 
under  the  facts  of  the  instant  case,  to  set  aside 
the  judgment  imposing  sentence  and  to  allow 
the  plea  to  be  withdrawn.  Griffin  v.  State, 
12  Qa.  App.  616,  77  S.  E.  1080  (4) ;  Bearden 
v.  SUte,  la  Ga.  App.  264,  79  S.  E.  79  (1). 

2.  Criminal  Law  «=>1081%  —  Certiobahi — 
Untraversed  Answer— Dismissal. 

The  defendant  in  his  motion  to  vacate  did 
not  set  ujp  that  the  judge,  solicitor,  or  other 
court  official  misled  him  or  induced  him  to  pleaa 
guilty,  or  made  him  any  promise  with  regard 
thereto.  The  answer  of  the  trial  judge  to  the 
writ  of  certiorari,  which  was  untraversed,  show- 
ed that  the  plea  of  guilty  was  legally  entered 
and  sentence  was  legally  imposed ;  and  the  su- 
perior court  did  not  err  in  overruling  and  dis- 
missing the  certiorari.  Jackson  v.  State,  90 
Ga.  200,  25  S.  E.  177. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

O.  T.  Foster  was  convicted  of  possessing  in- 
toxicating liquors,  his  motion  to  withdraw  his 
plea  of  guilty  and  to  vacate  the  Judgment  Im- 
posing sentence  was  denied,  his  certiorari  to 
Superior  Court  was  dismissed,  and  he  ex- 
cepts and  brings  error.    Affirmed. 

O.  T.  Foster  was  charged,  in  the  criminal 
court  of  Atlanta,  with  possessing  spirituous 
and  intoxicating  liquors.  A  plea  of  guilty 
was  entered,  and  the  Judge  sentenced  him  to 
pay  a  fine  of  $1,000,  or  in  Ueu  thereof  to  serve 
12  months  on  the  public  works  of  Fulton 
county.  After  sentence  was  passed,  the  de- 
fendant made  a  motion  to  withdraw  "what 
was  taken  as  a  plea  of  guilty,"  and  to  vacate 
and  set  aside  the  Judgment  imposing  the  sen- 
tence, on  the  ground  that  he  did  not  intend 
to  plead  guilty,  and  that  when  he  came  before 
the  court  and  admitted  having  liquor  in  his 
car,  he  thought  he  was  there  to  consummate 
a  settlement  of  the  cases  pending  against  him 
in  that  court,  by  which  he  thought  he  was  to 
be  allowed  to  pay  $100  in  settlement  of  both 
cases ;  and  on  the  further  ground  that  he  was 
not  legally  arraigned,  and  that  he  was  led  to 
believe  that  he  would  be  dealt  with  leniently, 
and  this  was  the  cause  of  his  admitting  that 
the  liquor  was  in  his  car.  The  Judge  of  the 
criminal  court  denied  the  motion,  and  the 
defendant  carried  the  case  by  certiorari  to  the 
superior  court.  The  answer  of  the  trial  Judge 
to  the  writ  of  certiorari  showed  that  the 
defendant  stated,  on  September  18, 1917,  that 
he  wished  to  plead  guilty ;  that  the  court  had 
him  to  wait  until  the  next  day  so  that  he 
could  look  into  the  case,  and  on  the  following 
day  the  defendant  did  voluntarily  plead  guil- 
ty after  being  properly  arraigned  and  after 
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being  fully  Informed  wbat  the » charge  was 
against  him;  that  the  court  had  not  promised 
him  or  any  one  else  to  be  lenient  if  said 
plea  was  entered;  that  the  court  knew  noth- 
ing whatever  of  any  agreement  as  to  settling 
the  cases  against  the  defendant  or  being 
lenient,  as  set  out  in  the  petition  for  cer- 
tiorari; and  that  the  sentence  was  imposed 
after  the  court  Investigated  the  case.  This 
answer  of  the  trial  judge  was  untraversed. 
The  judge  of  the  superior  court  overruled  and 
dismissed  the  certiorari,  and  the  defendant 
excepted 

R.  R.  Jackson  and  E.  F.  Childress,  both  of 
Atlanta,  for  plaintiff  In  error.  John  A.  Boy- 
kin,  Sol.  Gen.,  Lowry  Arnold,  Sol.,  and  BI  A, 
Stephens,  all  of  Atlanta,  for  the  State. 

HARWELL,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 

concur. 

(22  Oa.  App.  44) 

H.  H.  FITZPATRICK  CO.  v.   SHEPHERD 

et  al.    (No.  9362.) 

(Court  of  Appeals  of  Georgia,  Division  I^o.  2. 

March  13,  191S.) 

fSylldbu9  hv  the  Court.) 

It  Garnishment  <@=>131,  158— Exemptions- 
Answer— Discharge. 

Under  section  5298  of  the  Civil  Code  of 
1910,  before  it  was  amended,  laborers  were  ex- 
empt from  the  process  of  garnishment  on  all 
of  their  daily,  weekly,  or  monthly  wages,  wheth- 
er in  the  hands  of  their  employers  or  other  per- 
sons.^ Under  that  law,  where  a  garnishee  set  up 
in  his  answer  that  the  fund  in  his  possession 
was  not  subject  to  garnishment  because  it  was 
a  debt  due  for  daily,  weekly,  or  monthly  wages 
of  a  laborer,  the  answer  was  sufficiently  full, 
and  he  was  discharged,  unless  the  answer  was 
traversed.  Smith  v.  Johnson.  71  Ga.  748;  Ar- 
mour Packing  Co.  v.  Wynn,  lift  Ga.  083.  46  S. 
B.  865;  Southern  Ry.  Co.  v.  Fulford.  125  Ga. 
108.  54  S.  E.  68,  5  Ann.  Cas.  168.  However, 
under  the  above  Code  section,  as  amended  by 
the  act  of  the  General  Assembly,  approved  Au- 
gust 14,  1914  (Ga.  L.  1914,  p.  62),  which  is  the 
law  now  in  force,  50  per  cent  of  the  excess  of 
$1.25  per  day  of  all  wages  of  a  laborer  is  sub- 
ject to  garnishment,  and  where  a  garnishee  an- 
swers in  substance  merely  that  the  fund  in  his 
possession  is  exempt  for  the  reason  that  it  is 
due  for  wages  of  a  laborer,  without  stating  spe- 
cifically when  the  wages  referred  to  were  earned 
by  the  defendant,  and  whether  they  were  earned 
as  daily,  weekly,  or  monthly  wages,  the  answer 
is  incomplete  and  is  subject  to  exceptions.  In 
this  case,  however,  the  plaintiff  in  fi.  fa.  having 
filed  no  exceptions  or  traverse  to  the  incomplete 
answer  of  the  garnishee,  the  trial  court  did  not 
err  in  discharging  the  garnishee,  and  in  order- 
ing that  the  property  which  the  answer  admit- 
ted was  in  his  hands  be  turned  over  to  the  de- 
fendant in  fi.  fa. 
2.  Overruling  of  Certiorari. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;   J.  B.  Park,  Judge. 

Action  between  the  H.  H.  Fitsspatrick  Com- 
pany and  Ben  Shepherd  and  others.     Judg- 


ment for  the  latter,  petition  for  certiorari 
overruled,  and  the  former  brings  error.  Af- 
firmed. 

AT.  C.  Few,  of  Madison,  for  plaintiff  in 
error.  Willlford  &  Lambert,  of  Madison,  for 
defendants  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Oa.  App.  68) 
SIMPLEX  MACH.  CO.  v.  GREENBERG  & 
BOND  CO.    (No.  9366.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

March  14,  1918.) 

(8yllohu9  ly  the  Court.) 

1.  Garnishment  ®=s>  146  —  Answer— Amend- 
ment. 

An  answer  to  a  summons  of  garnishment, 
made  at  the  proper  term  of  court,  is  amendable. 
Burrus  v.  Moore,  63  Ga.  405;  Plant  v.  Mutual 
Life  InR.  Co.,  92  Ga.  636,  19  S.  E.  719 ;  Dan- 
nenbersr  Co.  v.  Adler-May  Co.,  137  Ga.  111.  72 
S.  E.  906. 

2.  Garnishment  ^=»142,  146,  158— Anbwee— 
Verification— Sufficiency— Amendment— 
Judgment. 

The  original  answer  of  the  garnishee  in  this 
case  was  as  follows:  "Georgia,  Fulton  Count j. 
Now  comes  garnishee  in  above-stated  case,  and 
in  answer  to  the  summons  of  garnishment  serv- 
ed on  said  garnishee  says:  (1)  Since  the  serv- 
ice of  said  summons  of  garnishment  said  de- 
fendant has  filed  his  voluntary  petition  in  bank- 
ruptcy in  the  United  States  court  in  and  for 
the  Northern  district  of  Georgia,  and  has  beon 
adjudicated  a  bankrupt,  and  said  proceedings 
are  now  pending  in  said  bankrupt  court;  and 
are  not  finally  determined.  (2)  The  account 
sued  on  by  above-named  plaintiff  is  duly  sched- 
uled in  said  bankrupt's  schedule  with  his  said 
petition  in  bankruptcy,  and  same  is  a  discharge- 
able debt,  and  when  debtor  obtains  his  final  dis- 
charge in  bankruptcy,  will  be  discharged  and 
relieved  from  liability  on  said  account  sued  on, 
and  no  valid  judgment  can  be  rendered  in  said 
garnishment  proceedings.  Wherefore  garnishee 
prays  that  said  garnishment  proceedings  be 
stayed  until  the  final  determination  of  the 
question  of  defendant's  discharge  in  bankrupt- 
cy. W.  J.  Laney,  Atty.  for  Garnishee."  This 
answer  was  defective  for  the  reason  that  it  was 
not  verified.  It  was  also  incomplete  and  insuffi- 
cient in  that  it  failed  to  comply  with  the  provi- 
sions of  the  various  Code  sections  bearing  upon 
the  subject.  There  was,  however,  enough  hi  the 
answer  to  amend  by,  and  the  trial  judge  did  not 
err  in  allowing  the  amendment  ottered  by  the 
garnishee  at  a  subsequent  term  of  tlie  court 
The  answer  as  amended  was  incomplete  and 
subiect  to  exception,  since  it  failed  to  comply 
with  the  provisions  of  section  5298  of  the  Civil 
Code  of  1910  as  amended  by  the  act  of  the  Gen- 
eral Assembly,  approved  August  14,  1914  (Acts 
1914,  p.  62).  ISo  exception,  however,  to  the 
amended  answer  having  been  filed,  and  it  not 
having  been  traversed,  the  trial  court  did  not 
err  in  rendering  judgment  in  favor  of  tbe  gar- 
nishee. Fitzpatrick  v.  Shepherd,  95  S.  S.  530 
this  day  decided.  It  follows  that  the  judge  of 
the  superior  court  erred  in  sustaining  the  cer- 
tiorari, and  in  rendering  judgment  against  the 
garnishee. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 
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Action  between  the  Greenberg  &  Bond 
Company  and  the  Simplex  Machine  Com- 
pany, with  garnishment.  Judgment  In  favor 
of  a  garnishee,  certiorari  sustained,  and 
Judgment  rendered  against  the  garnishee, 
and  the  Simplex  Machine  Company  brings 
error.    Judgment  reversed. 

W.  B.  Hartsfield  and  Jas.  J.  Slaton,  both 
of  Atlanta,  for  plaintiff  in  error.  Burress  & 
Dlllard,  of  Atlanta,  for  defendant  in  error. 

BROYLES,  P.  J.     Judgment  reversed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  Ga.  App.  117) 

CnORAN  V.  STATE.     (No.  9485.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1018.) 

(SyJlahus  ly  the  Court.) 

1.  Criminal  Law  ^=»1160  —  Appeal— Con- 
viction—Approval  BY  Tbial  Judge. 

Where  there  is  some  evidence  to  authorize 
the  verdict,  and  it  is  approved  by  the  trial 
judge,  this  court  cannot  interfere. 

2.  Criminal  Law  ^=»742(1)— Witnesses  ^=> 
46,  48(1)— Competency. 

The  credibility  of  a  witness  is  a  matter  to 
be  determined  by  the  jury,  and  neither  bad 
character  nor  conviction  of  crime  renders  a 
witness  incompetent. 

3.  Criminal  Law  <g=>941(l),  1^42(1)  —  New 
Tbiait-Nbwly  Discovered  Evidence— Cu- 
mulative Evidence  —  Impeaching  Evi- 
dence. 

The  newly  discovered  evidence,  beiug  mere- 
ly cumulative  and  impeaching  in  its  character, 
was  not  cause  for  a  new  triaL 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   A.  L.  Bartlett,  Judge. 

Arthur  Choran  was  convicted  of  selling 
liquor,  his  motion  for  a  new  trial  was  denied, 
and  he  brings  error.    Affirmed. 

Arthur  Choran  was  charged  with  selling 
liquor.  H.  L.  Dorrls,  a  witness  for  the  state, 
testified: 

"I  went  and  hunted  up  Arthur  Choran,  and 
told  him  that  I  wanted  to  get  a  quart  of  whislc^. 
He  had  a  quart  of  com  wliisky  in  his  hip 
pocket  pants,  in  a  bottle,  and  he  let  me  have 
the  whisky.  I  told  him  it  was  for  Lon  Beggs 
and  another  party.  I  bought  the  whisky  and 
paid  him  the  money  in  Douglas  county  that 
Lon  gave  me— SI.  This  was  in  the  month  of 
January  or  February,  1917." 

The  defendant  in  his  statement  at  the  trial 


said: 


«t' 


'I  have  not  dealt  with  any  whisky,  so  far 
as  being  engaged  in  its  traffic,  for  over  2^ 
years,  I  was  tried  in  Paulding  superior  court 
2  yeara  ago,  and  served  a  while  in  jail,  and  paid 
out  the  fine.  About  the  same  time  there  was  a 
bill  of  indictment  found  against  me  by  the 
grand  jury  of  this  county.  I  came  here  and 
was  tried.  This  case  in  Douglas  county  was 
concerning  the  same  liquor  that  I  was  indicted 
for  in  Paulding  county.  I  lived  a  few  miles 
over  Douglas  county  line.  I  was  tried  the  last 
time  before  Tarver.  He  fined  me  $50,  and 
gave  me  a  short  sentence  in  the  chain  gang  for 
:i  months.    I  was  not  guilty  of  that  offense,  and 


I  made  a  motion  for  new  trial,  which  is  now 
pending,  and  I  expect  to  have  the  verdict  set 
aside.  I  quit  the  jiquor  business  2^  years 
ago,"  etc. 

The  defendant  proved  on  cross-examina- 
tion of  the  witness  Dorrls  that  the  witness 
had  pleaded  guilty  to  furnishing  liquor  to  a 
minor;  and  there  was  testimony  of  other 
witnesses  to  the  effect  that  they  tried  to  get 
whisky  from  the  defendant  that  day,  and 
that  he  did  not  have  any,  but  that  the  wit- 
ness Dorrls  did  have  a  pint  and  a  quart  bot- 
tle of  whisky  under  the  cushion  seat  of  his 
buggy,  and  tiiat  he  took  It  out  and  went  off 
with  It.  The  jury  found  the  defendant  guil- 
ty, and  the  sentence  was  that  he  pay  a  fine 
of  $500,  or  in  lieu  thereof  be  confined  in  the 
chain  gang  for  12  months.  He  moved  for  a 
new  trial  on  the  usual  general  grounds,  and 
on  two  additional  grounds,  one  of  which 
was  disapproved  by  the  court,  and  the  other 
of  which  was  based  on  newly  discovered  evi- 
dence of  two  witnesses  to  the  effect  that  the 
state's  witness,  Dorrls,  had  liquor  and  sold 
liquor  on  the  day  on  which  he  claimed  to 
have  bought  the  liquor  from  defendant.  The 
motion  was  refused,  and  the  defendant  ex- 
cepted. 

James  &  Bedgood,  of  Atlanta,  for  plain- 
tiff in  error.  J.  R.  Hutcheson,  Sol.  Gen.,  of 
Douglasvllle,  for  the  State. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  [1  ]  The  defendant's  own  witness  tes- 
tified that  he  tried  to  get  some  whisky  from 
the  defendant  on  the  day  the  defendant  was 
charged  with  having  sold  it.  This  was  a 
circumstance  which  the  jury  had  a  right  to 
take  into  consideration.  The  defendant  in 
his  statement  admitted  that  he  had  sold 
whisky  Illegally,  that  he  had  been  convicted 
several  times  of  so  doing,  and  that  he  was 
at  that  time  under  sentence  for  selling  whis- 
ky, and  that  he  had  a  motion  for  a  new  trial 
pending.  The  testimony  of  the  state's  wit- 
ness, Dorrls,  Included  every  material  fact 
necessary  to  convict  the  defendant,  and  un- 
doubtedly made  out  a  case  against  him. 
Where  no  error  of  law  Is  committed,  as  In 
the  instant  case,  and  there  is  some  evidence 
on  which  to  base  the  verdict,  this  court  has 
no  authority  to  Interfere.  Edge  v.  Thomas, 
9  Ga.  App.  659,  71  S.  E.  875 ;  Toole  v.  Jones, 
19  Ga.  App.  24,  90  S.  E.  732. 

[2]  There  was  testimony  that  the  state's 
principal  witness  had  whisky  on  the  day 
that  he  was  alleged  to  have  bought  it  from 
defendant,  and  he  admitted  having  sold  it 
and  being  under  indictment  for  selling  it; 
still  the  jury  had  a  right  to  believe  him,  and 
evidently  did  believe  him.  The  credibility 
of  a  witness  is  a  matter  to  be  determined 
by  the  Jury,  and  neither  bad  character  nor 
conviction  of  crime  renders  a  witness  Incom- 
petent. Penal  Code,  {  1054 ;  Stone  v.  State, 
118  Ga.  705,  45  S.  B.  630,  98  Am.  St.  Rep. 
145  (6);   Ray  v.  State,  91  Ga.  87,  16  S.  E.  311 
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(1) ;  Pace  ▼.  City  of  Hazlehurst,  9  Ga.  App. 
203,  70  S.  E.  987. 

[3]  The  newly  discovered  evidence  was 
merely  cumulative  and  impeaching  In  Its 
character,  and  was  not  sufficient  to  require 
a  new  trial.  It  only  purported  to  show  that 
the  state's  witness  had  and  sold  some  whis- 
ky on  the  day  that  he  claimed  to  have  bought 
some  from  defendant.  Sweat  v.  State,  90 
Ga.  816,  17  S.  E.  273  (3) ;  Potter  ▼.  Stete,  12 
Ga.  App.  315,  77  S.  E.  186  (2). 

There  being  no  error  of  law,  and  there  be- 
ing sufficient  evidence  to  authorize  the  ver- 
dict, the  judgment  Is  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  X, 
concur. 

(22  Oa.  App.  134) 

BTNTJM  V.   STATE.     (No.  9540.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(Syllalua  hy  the  Court.) 

Motion  roB  New  Trial— Sufficiency  op  Ev- 
idence. 
There  Is  no  merit  in  the  only  special  ground 
of  the  motion  for  a  new  trial.  The  evidence  is^ 
sufficient  to  support  the  verdict,  and  the  judg- 
ment is  affirmed. 

Error  from  City  Court  of  Madison ;  K.  S. 
Anderson,  Judge. 

Proceeding  by  the  State  against  Slssie 
Bynum.  From  the  verdict,  she  brings  error. 
Affirmed. 

WilUf ord  &  Lambert,  of  Madison,  for  plain- 
tiff in  error.  A.  0.  Foster,  Sol.,  of  Madison, 
for  the  State. 

BLOODWORTH,  J.    Affirmed. 

BROYLES,  P.  J.,  and  HARWEILL,  J.,  con- 
cur. 


(22  Qa.  App.  106) 

SULTER  V.  STATE.     (No.  9465.) 

(dJourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Criminal  Law  ®=>1178— Motion  fob  New 

TRI  ALr— AB  A  ND  O  N  M  E  NT— AbGUMENT. 

The  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  not  being  specifically  ar- 
gued in  the  brief  of  counsel  for  the  plaintiff  in 
error,  are  deemed  abandoned.  The  general 
statement  in  the  brief  that  "the  recitals  of  fact 
and  statement  of  error  in  the  motion  and 
amended  motion  for  a  new  trial  clearly  state 
the  issues  in  the  case  and  the  same  is  respect- 
fully submitted  to  the  court,"  is  not  sufficient 
to  change  the  rule.  Youmana  v.  Moore,  11  Ga. 
App.  66,  74  S.  E.  710;  Muse  v.  Hall,  18  Ga. 
App.  651,  90  S.  E.  222;  .Tames  v.  Boyett,  19 
Ga.  App.  157,  91  S.  E.  219.  * 

2.  Sufficiency  of  Evidence. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

E>rror  from  City  Court  of  Savannah;  John 
Rourke,  Jr.,  Judge. 


Proceeding  by  the  State  against  H.  W. 
Suiter.  From  the  verdict  and  from  the  de- 
nial of  his  motion  for  a  new  trial,  Salter 
brings  error.    Affirmed. 

Robt  li.  Calding,  of  Savannah,  for  plafn- 
tiff  in  error.  Walter  C.  Hartridge,  SoL  Gen., 
of  Savannah,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Ga.  App.  Ul) 

MORRISON  ▼.  STATE.     (No.  9470.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2l 

AprU  2,  1918.) 

(Syllabus  by  the  Court.) 

Sufficiency  of  Eviuencb. 

The  motion  for  a  new  trial  in  this  case  con- 
tained .only  the  general  grounds.  There  was  am- 
ple evidence  to  support  the  verdict 

Error  from  Superior  Court,  Fulton  €k>unty ; 
B.  H.  Hill,  Judge. 

Proceeding  by  the  State  against  W.  C 
Morrison,  and  from  the  verdict,  he  brings 
error.    Affirmed. 

R.  R.  Shropshire,  of  Atlanta,  for  plaintiff 
in  ^rror.  John  A.  Boyklu,  Sol.  Gen.,  and 
E.  A.  Stephens,  both  of  Atlanta,  for  the  State. 

BLOODWORTH,  J,     Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J^  con- 
cur. 

(22  Oa.  App.  132) 

BLOODWORTH  v.  STATK     (No.  9528.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2^ 

April  2,  1918.) 

(Syllabus  ly  the  Court.) 

1.  Manufactubino  Intoxicating  Liquob  — 
Instruction. 

An  instruction  by  the  court  that  "peach 
brandy,  under  the  law,  is  an  intoxicating  liq- 
uor." was  complained  of  as  not  authorized  by 
evidence.  There  was  no  merit  in  this  ground  of 
the  motion  for  a  new  trial. 

2.  Criminal  Law  ^=»824(0)  —  Charge— Cib- 
cumstantial  Evidence. 

The  state  having  introduced  direct  evidence, 
that  is,  a  confession,  as  well  as  circumstantial 
evidence  of  the  defendant's  guilt,  the  court  did 
not  err^  in  the  absence  of  a  timely  written  re- 
quest, m  failing  to  charge  the  jury  the  law  of 
circumstantial  evidence  as  embodied  in  Pen. 
Code  1910,  §  1010.  Horton  v.  Stote,  21  Ga. 
App.  120,  93  S.  E.  1012,  1013,  and  cases  there- 
in cited. 

3.  Criminal  Law  ^=»941(1)  —  New  Trial  — 
Newlt  Discovered  Evidence  —  Cumula- 
tive Evidence. 

The  alleged  newly  discovered  evidence  was 
cumulative  of  that  introduced  by  the  defendant 
on  the  trial,  and  therefore  affords  no  reason  for 
the  grant  of  a  new  triaL 

4.  Cbiminal  Law  «=»1182  —  Appeal  —  Vbb- 
DiCT— Review. 

The  evidence  ivas  sufficient  to  authorize  the 
conviction  of  the  defendant,  the  verdict  was  ap- 
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proved  by  the  trial  judge,  no  error  of  law  ap- 
pears, and  this  court  will  not  interfere.  Ck>m- 
pare  Justice  v.  State,  7  Ga.  App.  43,  65  S.  E. 
1070;  White  t.  State,  18  Qa.  App.  214,  89 
S.  E.  175. 

Error  from  Superior  Court,  Pike  County; 
W.  B.  H.  Searcy,  Jr.,  Judge. 

Lee  Bloodworth  was  convicted  of  manu- 
facturing intoxicating  liquors^  and  he  brings 
«rror.    Affirmed. 

H.  O.  Farr  and  H.  A.  Rider,  both  of  Zeb- 
nlon,  for  plaintiff  in  error.  E^  M.  Owen, 
SoL  Gen.,  of  Zebulon,  for  the  State. 

HARWELL,  J.  The  defendant  was  indict- 
ed for  manufacturing  intoxicating  liquors. 
The  evidence  for  the  state  showed  that  in 
an  outhouse  In  the  yard  where  defendant 
lived  was  found  some  peach  "mobby'*  and  a 
box  with  a  pipe  running  through  it,  a  lard 
isan  that  had  been  recently  used,  and  a  trough 
in  connection  with  the  pipe.  The  pipe  was 
<x>vered  with  sand,  which  was  wet,  as  if  he 
had  poured  water  on  It  The  peach  "mobby" 
was  hot  as  if  it  had  Just  been  taken  from  the 
fire.  The  chief  of  police  testified  that  he 
would  call  the  outfit  a  liquor  apparatus.  The 
testimony  further  showed  that  the  pipe  had 
the  smell  of  liquor  about  it.  The  officers  who 
noiade  the  arrest  testified  that  the  peaches 
were  canned  peaches,  and  that  they  found 
at  or  near  the  place  150  empty  peach  cans. 
It  was  further  testified  that  the  defendant 
said: 

"He  was  not  selling  whisky,  but  was  making 
it  for  his  own  use.  We  were  discussing  the 
outfit  I  found  the  night  before.  Something  was 
said  about  making  liquor  at  his  house.  Lee  said 
he  was  making  a  little  for  hia  own  use,  just  to 
drink." 

The  defendant  denied  that  he  was  making 
liquor,  and  said  that  the  peaches  were  some 
80ur  canned  peaches  which  had  been  given 
to  him,  and  that  he  was  heating  them  for  the 
imrpose  of  slopping  his  hogs. 

[1-4]  The  headnotes  do  not  require  elabo- 
ration. 

Judgment  affirmed. 

BROYLES.  P.  J.,  and  BLOODWORTH,  J., 
<x>ncur. 


<22  Ga.  App.  120) 

.BARNEY  V.  STATE.    (No.  9496.) 
<Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  2,  191&) 

(SyUahus  by  the  Court.) 

1.  Grihinal  Law  ^=»867— Refusal  or  Mia- 
TBiAL—NECESsmr  or  Objection. 

Under  the  facts  of  this  case  it  was  not  error 
to  refuse  to  declare  a  mistrial  because  a  police 
officer,  on  cross-examination  by  counsel  for  the 
accused,  said,  in  regard  to  the  accused,  "We  had 
him   here   before." 

2.  Chimin AL  Law  <^=»1178  —  Intoxicating 
LiQUOBs  t^236{2, 5)— Possession— Tike  or 
Offense  -  Sufficiency  of  Evidence  — 
Abandonment  of  Assignment  of  Ebbob. 

There  was  sufficient  evidence  to  authorize 
a  finding  that  the  accused  was  guilty  of  the 


charge  of  having  intoxicating  liquors  in  his  poa- 
session,  and  that  the  time  of  the  commission 
of  the  offense  was  within  the  statute  of  limita- 
tions. The  question  as  to  venue,  raised  in  the 
motion  for  a  new  trial,  was  *not  argued  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  and 
therefore  is  treated  as  having  been  abandoned. 

ETrror  from  City  Qourt  of  Savannah ;  John 
Roorke,  Jr.,  Judge. 

Prince  Barney  was  convicted  of  having 
intoxicating  liquors  in  bis'  possession,  his 
motion  for  a  new  trial  was  overruled,  and 
be  excepts  and  brings,  error.    Affirmed. 

Prince  Barney  was  charged  with  selling 
intoxicating  liquors,  and  also  with  having 
intoxicating  liquors  in  his  possession.  He 
was  found  guilty  of  having  intoxicating 
liquors  in  his  possession.  The  officers  who 
searched  his  place  found  a  considerable  quan- 
tity of  liquor  on  and  near  his  premises,  in 
quarts  and  half  pints.  It  was  testified  that 
this  was  his  place  of  business,  that  he  stayed 
there  all  the  time,  lived  there,  and  had  a 
dance  going  on  there  on  the  night  oh  which 
the  officers  found  the  liquor,  and  one  witness 
testified  that  the  defendant  said  that  the 
place  in  question  was  his  place.  In  his  state* 
ment  at  the  trial  the  defendant  denied  that 
the  place  belonged  to  him,  and  claimed  that 
he  knew  nothing  about  the  liquor  being  there. 
He  made  a  motion  for  a  new  trial,  which  the 
court  overruled,  and  he  excepted. 

Shelby  Myrick,  of  Savannah,  for  plaintifT 
in  error.  Walter  C.  Hartridge,  Sol.  Gen.,  of 
Savannah,  for  the  State. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  special  ground  of  the 
motion  for  a  new  trial  complains  that  the 
court  refused  to  declare  a  mistrial  because 
one  of  the  state's  witnesses,  the  chief,  of 
the  county  police,  on  cross-examination, 
testified  in  response  to  a  question  asked  him 
by  counsel  for  plaintiff  in  error,  "We  had 
him  up  here  before."  This  ground  sets  out 
that  the  following  occurred  In  the  cross-ex- 
amination of  this  witness: 

"Q.  Don't  you  know  that  it  is  her  [Hattie 
Green's]  place?  A.  No;  I  know  it  is  Prince 
Barney ^s.  Q.  I  mean  the  title  to  it  A.  The 
title  on  the  books  is  Prince  Barney's.  Q.  How 
do  you  know?  A.  I  know  it  is;  I  went  and 
looked  at  it,  at  the  tax  book.  Q.  What  made 
you  go  and  look  at  it?  A.  We  had  him  up 
here  before. 

"By  Counsel  for  Defendant:  I  ask  for  a 
mistrial  in  this  case  on  account  of  that  state- 
ment. 

"By  the  Court:   I  decline  to  grant  it 

"By  Counsel  for  Defendant:  The  answer  was 
not  responsive  to  my  question. 

"By  the  Court:  I  decline  to  grant  a  mistrial 
in  the  case.  The  jury  are  not  trying  whether 
he  was  here  before  or  not,  but  on  the  evidence 
in  this  case." 

No  motion  was  made  to  rule  out  the  testl- 
mohy;  defendant's  counsel  simply  making  a 
motion  for  a  mistrial.  There  was  no  error 
In  refusing  to  declare  a  mistrial  under  these 
circumstances. 

[2]  2.  The    ground    that    venue    was   not 
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proved,  not  being  argued  In  the  brief  of  conn- 
Bel  for  the  plaintiff  In  error,  will  be  treated 
as  abandoned. 

[3]  3.  The  proof  was  sufficient  to  fix  the 
time  of  the  commission  of  the  offense,  and 
to  show  that  it  was  within  the  statute  of 
limitations.  The  sheriff  was  with  the  other 
officers  when  the  raid  on  the  defendant's 
place  was  made  and  the  liquor  found  on  his 
premises.  In  connection  with  his  testimony 
describing  the  raid  and  the  finding  of  the 
liquor  at  defendant's  place  of  business,  the 
sheriff  testified: 

"I  am  sheriff  of  Chatham  county,  and  was 
such  on  September  12th  of  the  present  year 
[1917];  that  is  the  date  this  violation  is  said 
to  have  occurred — on  Monday  night" 

The  record  shows  that  the  trial  occurred 
on  November  3,  1917.  The  testimony  of  the 
sheriff,  fixing  the  time  and  describing  the 
finding  of  the  liquor  at  defendant's  place  of 
business,  was  not,  as  the  record  shows,  based 
on  hearsay,  but  on  his  own'  knowledge  of 
the  facts  about  which  he  was  testifying.  • 

[4]  4.  The  verdict  finding  the  defendant 
guilty  of  having  intoxicating  liquors  in  his 
possession  was  amply  supported  by  the  evi- 
dence, and  the  trial  Judge  properly  refused 
to  grant  a  new  trial. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(22  Ga.  App.  136) 

NIX  et  aL  v.  STATE.     (No.  9583.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(Syllabus  by  the  Court,) 

Cbihinal     Law     ^=s»134(4)  —  Refusal    of 
Change  of  Venub—Review. 
Under  the  facts  of  this  case,  the  judge  did 
not  err  in  refusing  the  change  of  venue. 

Error  from  Superior  0)urt,  Muscogee 
County;  G.  H.  Howard,  Judge. 

Prosecution,  by  the  State  against  Bartow 
Nix  and  another.  From  the  denial  of  their 
petition  for  a  change  of  venue,  they  bring 
error.    Affirmed. 

Geo.  C.  Palmer,  of  Columbus,  for  plaintiffs 
in  error.  C.  P.  McLaughlin,  Sol.  Gen.,  of 
Columbus,  for  the  State. 

HARWELL,  J.     This  was  a  petition  by 

Bartow  Nix  and  Albert  Nix  for  a  change  of 

venue    under    the    statutory    provisions    as 

amended  by  the  act  of  1911  (Ga.  L.  1911,  p. 

74;    Park's  Penal  Code,  §  964).    It  is  there 

provided  that: 

*'If  the  evidence  submitted  shall  reasonably 
show  that  there  is  probability  or  danger  of 
lynching,  or  other  violence,  then  it  shall  be  man- 
datory on  said  judge  to  change  the  venue  to 
such  county  in  the  state  as  in  his  judgment,  ^111 
avoid  such  lynching." 

Affidavits  of  12  persons  were  introduced 
in  an  effort  to  show  that  If  the  petitioners, 
who  had  l)een  indicted  for  murder,  were  tried 


in  Muscogee  county,  there  was  danger  of  moD 
violence,  and  that  In  that  county  the  feeling 
against  the  accused  was  bitter  and  inflamed. 
Among  these  was  an  affidavit,  of  the  sheriff 
and  tliree  affidavits  of  relatives  by  blood  or 
marriage,  of  the  accused.  The  state  made  a 
counter  showing,  introducing  the  affldavib? 
and  the  sworn  testimony  of  23  citizens  of 
Muscogee  county,  all  of  them  testifying  sub- 
stantially that  they  had  heard  the  case  dis- 
cussed by  people  generally  and  had  heard  no 
threat  of  mob  violence,  and  that  the  trial 
could  be  had  in  Muscogee  county  without 
any  danger  or  probability  of  mob  violence 
or  lynching,  and  the  accused  could  obtain  a 
fair  and  Impartial  trial.  These  witnesses  in- 
cluded the  mayor  .of  Columbus,  the  chairuian 
of  the  board  of  county  commissioners,  and 
the  chairman  of  the  police  commission  of 
Columbus,  the  chief  of  police  of  Columbns, 
the  chief  of  county  police,  the  clerk  of  the 
superior  court,  the  Jailer,  and  other  officers. 
There  were  affidavits  to  the  same  effect  by 
Mrs.  Alexander,  wife  of  one  of  the  persons 
killed,  and  by  J.  B.  Everidgc,  brother  of  bne 
of  the  persons  killed. 

In  petitions  of  this  character,  the  presiding 
judge  must  primarily  pass  upon  the  question 
of  fact  as  to  whether  it  is  reasonably  shown 
that  there  is  danger  of  mob  violence;  and 
this  court  will  not  reverse  his  finding  upon 
conflicting  evidence,  unless  it  is  manifestly 
erroneous,  Wilbum  v.  State,  140  Ga.  138, 
78  S.  E.  819;  Graham  v.  State,  141  Ga.  818, 
82  S.  El  282.  In  the  instant  case  there  was 
ample  evidence  to  sustain  the  order  refusing 
the  petition. 

Judgment  affirmed. 

BROYLBS,  P.  J^  and  BLOODWORTH, 
J.,  concur. 

(22  Ga.  App.  126) 

CASPER  V.  STATE.    (No.  9516.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(SyUabut  by  the  Court.) 

1.  Gband  Juby  ^=»34— Disqualification  of 
SoLicrroB  GenebaI/— Intebest — Statute. 

Under  the  undisputed  facts  the  solicitor  gen- 
eral was  not  disqualified,  by  reason  of  interest, 
to  represent  the  state  in  obtaining  the  indict- 
ment, and  the  court  did  not  err  in  directing  a 
verdict  against  the  plea  in  abatement  and  mo- 
tion to  quash  the  indictment. 

2.  Receiving  Stolen  Goods  <0=>8(4)— Suffi- 
ciency OF  Evidence— Knowledge. 

The  offense  charged  was  receiving  stolen 
goods.  The  evidence  against  the  defendant  be- 
ing circumstantial  and  not  being  sufficient  to 
authorize  a  finding  that  he  knew  that  the 
goods  were  stolen,  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Ben  Hill 
County;  D.  A.  R.  Crum,  Judge. 

James  Casper  was  indicted  for  recelylng 
stolen  property,  knowing  that  it  had  been 
stolen,  and  from  the  denial  of  his  plea  in 
abatement  to  quash  the  indictment  on   the 
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ground  of  the  solicitor  general's  dlsqualifl* 
cation,  he  brings  error.    Reversed. 

McDonald  &  Bennett  and  Eldrldge  Cutts» 
all  of  Fitzgerald,  for  plaintiff  in  error.  J. 
B.  Wall,  Sol.  Gen.,  Jesse  Grantham,  and 
O.  H.  Elkins,  all  of  Fitzgerald,  for  the  State. 

HARWEI/L,  J.     The  indictment  charged 
tbe    accused   with   receiving   certain   stolen 
brasses,  the  property  of  the  Atlanta,  Birm- 
ingham &  Atlantic  Railway  Company,  know- 
ing that  they  had  been  stolen.     He  filed  a 
plea  in  abatement  to  quash  the  Indictment 
upon  the  ground  that  the  solicitor  general 
was  interested,  and  therefore  disqualified  to 
represent  the  state  in  obtaining  the  indict- 
ment    The  plea   set  up  that  the  Atlanta, 
Birmingham   &  Atlantic  Railway  Company 
was   the   real  prosecutor  and  had   claimed 
the  entire  amount  of  the  brass,  and  that  the 
solicitor  general  was  local  attorney  for  the 
railway  company,  and  was  representing  the 
railway   company   in   the   assertion    of    its 
claim,  adversely  to  the  claim  of  the  defend- 
ant.    The   plea    further   alleged    that    the 
solicitor    general    was    interested    as  paid 
attorney  in  the  representation  of  the  claim  of 
the  railway  company  to  the  brass,  and  was 
Interested  by  reason  of  his  regular  employ- 
ment  by     said    railway    company.      Upon 
the  issue  thus  made  a  Jury  was  sworn  and 
evidence   introduced.     The   evidence   shows 
substantially     that     the     solicitor     general 
was  local  Counsel  for  the  railway  company, 
employed    to    represent    the    company    in 
civil  matters  only,    and    that  he  did    not 
represent  it  in   any  criminal   prosecutions; 
that  at  the  time   this  indictment  was  ob- 
tained the  railway  company  was  asserting 
no  claim  to  the  brass  that  the  solicitor  gen- 
eral luiew  of;  that  the  civil  litigation  be- 
tween the  defendant  and  the  railway  com^ 
pany    started    some    time    after  the  indict* 
ment  w*as  obtained;  that  the  solicitor  gen- 
eral advised  the  agent  of  the  railway  com- 
pany, after  this  prosecution  arose,  to  hold 
the   shipment   of   brass,    and    to    have    it 
returned,  to  be  held  as  evidence  in  the  in- 
stant case;  that  he  did  not  do  this  as  local 
counsel  for  the  railway  company,  but  as  rep- 
resenting the  state  in  the  prosecution.    The 
defendant  tendered  in  evidence  the  pleadings 
in   the  dvil  suit  of  the  defendant  against 
the  railway  company,  filed  in  March,  1917, 
for  the  recovery  of  three  barrels  of  Junk 
brass,  in  which  the  railway  company's  an- 
swer was  signed  by  Boiling  Whitfield  and 
Wall  &  Grantham,  attorneys  for  the  railway 
company;  Mr.  Wall,  the  solicitor  general,  be- 
ing a  member  of  the  firm  of  Wall  &  Gran- 
tham.    The  state  objected  to  the  introduc- 
tion of  these  papers,  upon  the  ground  that 
they   were   immaterial   and   Irrelevant,   the 
suit  being  filed  after  the  finding  of  the  in- 
dictment, the  date  of  which  was  in  October, 
1916.    The  court  sustained  this  objection  and 


excluded  this  evidence,  and  the  defendant 
excepts  to  this  ruling.  After  the  introduc- 
tion of  evidence  on  the  plea  in  abatement, 
the  court  directed  a  verdict  against  it;  and 
to  this  ruling  the  defendant  excepts. 

[1  ]  1.  The  defendant  insists  that  under  the 
facts,  as  substantially  stated  above,  the  sol- 
icitor general  was  disqualified,  under  the  pro- 
visions of  section  4929  of  the  Civil  Code  of 
1910,   and  section  805  of   the  Penal  Code. 
He  insists  that  the  case  of  Nichols  v.  State, 
.17  Ga.  App.  593,  87  S.  E.  817,  is  controlling. 
It  will  be  seen,  however,  on  examination  of 
that  case,  that  it  is  easily  differentiated  from 
the  instant  case.    In  that  case  the  solicitor 
general  was  counsel  for  the  plaintiff  in  a 
suit  for  damages  against  the  railroad  com- 
pany, and  his  fee  was  contingent — that  is, 
dependent  upon  his  client's  recovery  of  dam- 
ages from  the  defendant    The  criminal  pros- 
ecution arose  and  the  indictment  was  ob- 
tained after  the  pendency  of  the  dvll  suit, 
in  fact  after  the  civil  suit  had  been  tried; 
and  grew  out  of  the  trial  of  the  civil  case. 
Clearly,  therefore,  under  the  facts  of  that 
case,  the  solicitor  general  was  disqualified 
by  reason  of  interest.     The  cases  of  Baker 
V.  State,  97  Ga.  452,  25  S.  E.  341,  and  Hicks 
V.  Brantley,  102  Ga.  271,  29  S.  E.  459,  are 
easily  distinguished  from  the  instant  case, 
as   will   be   seen   on   examination   of   those 
cases.     Counsel  cite   no   authority   for  the 
proposition  that  the  solicitor  general  is  dis- 
qualified, and  that  the  indictment  obtained 
against  the  defendant  should  be  quashed  be- 
cause of  employment  of  the  solicitor  general 
in  a  civil  suit  or  proceeding  arising  after 
the  institution  of  the  criminal  prosecution. 
We  do  not  think  that  under  the  facts  as-  they 
appear  in  the  instant  case  the  solicitor  gen- 
eral was  disqualified.     At  the  time  the  in- 
dictment   was    obtained    no   litigation   had 
arisen  between  the  defendant  and  the  rail- 
way company  over  the  brass  alleged  to  have 
been  stolen.    At  that  time  the  solicitor  gen- 
eral had  no  knowledge  that  the  railway  com- 
pany would  set  up  any  claim  to  the  brass. 
Neither  does  it  appear  that  he  had  been  con- 
sulted by  the  railway  company  with  a  view 
to  representing  that  company  In  any  civil 
proceeding.     It  is  true  that  he  had  advised 
with  the  agents  of  the  railway  company  as- 
witnesses  in  the  criminal  prosecution  at  the 
time  the  indictment  was  obtained.  Just  as 
he  Is  accustomed  to  advise  with  witnesses 
who  go  before  the  grand  Jury.    The  Interest 
which  disqualifies  a  solicitor  general  from 
acting  Is  the  Interest  which  he  has,  personal 
or  otherwise,   at  the  time  tl?at  the  Indict- 
ment is  obtained.     It  is  very  clear,  there- 
fore, that  under  the  facts  as  they  appear  In 
the  record,  there  was  no  merit  in  the  mo- 
tion to  quash  the  indictment  upon  the  ground 
of  the  disqualification  of  the  solicitor  gener- 
al.    For  the  reasons  heretofore  stated  the 
court  did  not  err  In  excluding  the  evidence 
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of  the  dvll  proceeding  between  the  defend- 
ant and  the  railway  company,  which  suit 
was  filed  several  months  after  the  indictment 
in  the  Instant  case  was  obtained. 

Neither  did  the  trial  Judge  err  in  directing 
a  verdict  against  the  defendant,  on  the  issue 
made  by  this  plea.  It  was  Insisted  that  the 
issue  should  have  been  submitted  to  the  jury; 
but,  conceding  everything  that  was  shown  on 
behalf  of  the  defendant,  there  was  no  issue  of 
fact  for  a  Jury.  The  facts,  considered  most 
strongly  in  behalf  of  the  defendant,  show  no 
legal  disqualification  of  the  solicitor  general, 
and  no  reason  for  quashing  the  indictment. 
In  the  case  of  Spencer  v.  State,  125  Ga.  255, 
54  S.  E.  144,  Mr.  Justice  Beck,  speaking  for 
the  court,  said  that  where  one  indicted  for 
crime  files  a  plea  in  abatement,  he*  must  af- 
firmatively establish  the  ground  of  Mis  plea, 
otherwise  it  is  not  error  for  the  court  to  di- 
rect a  verdict  against  him. 

[2]  2.  The  indictment  alleged  that  the  stol- 
en brasses  belonged  to  the  Atlanta,  Birming- 
ham Sc  Atlantic  Railway  Company,  and  de- 
scribed them  as  being  parts  of  certain  en- 
gines and  car  bearings  branded  A.  B.  &  A., 
and  locomotive  brasses  consisting  of  parts  of 
lubricators,  injectors,  checks,  rod  brasses, 
etc.  It  was  further  alleged  that  these  brass- 
es were  stolen  by  parties  to  the  grand  jurors 
unknown,  and  that  Casper  knew  at  the  time 
he  received  the  goods  that  they  were  stolen. 
There  was  evidence  that  the  defendant  had 
shipped  some  twelve  or  fifteen  barrels  of 
junk  brass  to  Birmingham  over  the  Atlanta, 
Birmingham  &  Atlantic  Railway ;  that  one  of 
these  barrels  was-  broken  when  the  shipment 
arrived  at  Manchester;  and  that  the  agents 
for  the  railway  company  recognized  some  of 
it  as  brass  belonging  to  the  company,  and 
picked  out  three  barrels  of  this  shipment, 
sent  it  back  to  Fitzgerald,  and  held  it  until 
the  trial  of  this  case.  The  agents  of  the  com- 
pany, in  their  testimony  in  behalf  of  the  state, 
identifying  several  pieces  of  this  brass  as  be- 
longing to  the  company's  engine  No.  100,  stat- 
ed that  these  pieces  were  missing  at  the  time 
that  this  engine  was  repaired.  The  defend- 
ant introduced  a  number  of  witnesses  and  of- 
fered evidence  for  the  purpose  of  showing 
that  shipments  of  brass  were  made  to  him 
from  various  sections  where  parties  bought 
brass  for  him,  of  the  character  of  that  in  the 
three  barrels  which  were  held  up  by  the  rail- 
way company.  He  further  offered  evidence 
to  show  that  at  the  time  that  certain  locomo- 
tives belonging  to  the  railway  company  were 
sold  as  junk  and  torn  up  and  shipped  off,  he 
bought  several  hundred  pounds  of  brass  from 
one  Johnson,  who  had  in  hand  the  matter  of 
tearing  up  these  engines  and  shipping  them 
off  as  junk  for  the  firm  purchasing  the  en- 
gines. Johnson  testified,  in  behalf  of  the 
state,  that  he  did  not  sell  the  defendant  sev- 
eral hundred  pounds  of  brass,  but  sold  him  35 
pounds.    Tbu  state  introduced  also  some  let- 


ters written  by  the  defendant  to  Johnson,  re- 
questing Johnson  to  appear  as  a  witness  in 
his  behalf,  and  calling  attention  to  the  pur- 
chase, as  defendant  claimed,  of  several  hun- 
dred pounds  of  brass  by  him  from  Johnson. 

The  evidence  in  the  case  is  voluminous^ 
and  we  have  carefully  gone  through  the  rec- 
ord to  determine  whether  or  not  there  Is  any 
evidence  to  show,  or  to  authorize  the  jury 
in  finding,  that  the  defendant  received  this 
brass  with  knowledge  of  the  fact  that  It  was 
stolen.  While  we  are  not  inclined,  and  in 
fact  are  not  authorized,  to  disturb  the  ver- 
dict if  there  is  any  evidence  to  support  it, 
we  fail  to  find  in  this  record  any  evidence  in 
support  of  the  proposition  that  the  defendant 
knew  at  the  time  that  he  received  this  brass 
that  it  was  stolen.  As  a  matter  of  fact,  while 
the  defendant,  as  the  record  clearly  indicates, 
apparently  purchased  considerable  quantities 
of  junk  brass,  very  little  of  this  shipment 
which  was  made  by  him,  and  apparently 
very  little  of  the  three  barrels  which  were  re- 
turned to  Fitzgerald,  was  identified  as  be- 
longing to  the  railway  company  and  as  beings 
stolen.  The  evidence  relied  on  to  show 
knowledge  on  the  part  of  the  defendant  that 
any  of  this  brass  was  stolen  was  entirely  cir- 
cumstantial.  That  being  true,  in  order  for  the 
conviction  to  be  sustained,  the  evidence  must 
be  sufficient. to  exclude  every  other  reasonable 
hypothesis  than  that  of  his  guilt.  We  do  not 
think  that  it  measures  up  to  this  requirement. 
While  there  is  a  discrepancy  between  the  de- 
fendant's testimony  and  that  of  the  state  as 
to  the  amount  of  brass  purchased  by  btm 
from  one  Johnson,  who  was  in  charge  of 
breaking  up  and  shipping  away  some  old  en- 
gines which  had  been  purchased  from  the 
railway  company,  we  do  not  think  that  this 
discrepancy  is  sufllcient  to  authorize  his 
conviction.  As  a  matter  of  f&ct.  the  weight 
of  testimony  on  this  issue  as  to  the  amount 
of  brass  purchased  from  Johnson  Is  decided- 
ly In  the  defendant's  favor.  Nether  do  we 
think  that  the  circumstance  of  the  amount 
of  brass  purchased,  handled,  and  shipped  by 
the  defendant  is  sufficient  to  authorize  the 
conclusion  that  he  had  knowledge  that  the 
brass  was  stolen,  esx)ecially  in  view  of  the 
facts  that  the  state  identified  only  a  small 
quantity  of  this  large  shipment  as  being 
missing  or  stolen  from  the  railway  company, 
and  that  the  evidence  clearly  shows  that  the 
defendant  handled  large  quantities  of  brass, 
shipped  to  him  from  various  sections  of  the 
state.  We  think,  therefore,  that  the  evidence 
was  insiifflcienl  to  authorize  the  conclusion 
that  the  defendant  had  knowledge,  at  the 
time  that  he  received  it,  that  this  brass  was 
stolen.  Compare  Brooks  v.  State,  21  Ga.  App. 
661,  94  S.  E.  810,  and  cases  cited.  The  trial 
judge  erred,  therefore,  in  overruling  the  mo- 
tion  for  a  new  trial  upon  the  general  grounds. 
This  question  being  controlling  In  the  case, 
the  other  special  grounds  of  the  motion  nee^ 
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not  be  considered,  and  they  are  not  passed 
upon. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


<22  Ga.  App.  123) 

STEPHENS  y.  STATE.    (No.  M98.) 

<Gourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

rSvllahus  ly  the  Court.) 

1.  Demurreb  to  Indictment. 

The  demurrer  to  the  indictment  was  prop- 
erly overruled. 

2.  Criminal  Law  ^=»1038(2)  —  Appeal  — 
Review— Request  to  Chabob. 

"This  court  cannot  consider  exceptions  to 
the  refusal  of  the  trial  judge  to  comply  with 
written  requests  to  charge,  unless  it  is  made  to 
appear  that  they  were  tendered  to  the  court 
before  the  jury  retired  to  consider  the  case. 
Shirley  v.  State,  5  Ga.  App.  611,  63  S.  E.  583. 
In  this  case  it  is  not  disclosed  that  the  written 
requests  to  charge  were  so  tendered.''  Sea- 
board Air  Line  Ry.  v.  Barrow,  18  Ga.  App. 
261,  89  S.  E.  383  (4);  Seaboard  Air  line  Rail- 
way V.  Lyon,  18  Ga.  App.  266,  89  S.  E.  384  (6); 
Shirley  V.  State,  5  Ga.  App.  611,  63  S.  E. 
583  (2). 

3.  Sufficiency  of  Evidence. 

There  was  some  evidence  to  support  the 
verdict 

Error  from  City  Court  of  Monroe;  A.  O. 
Stone,  Judge. 

Proceeding  by  the  State  against  Ray 
Stephens,  and  from  the  verdict  he  brings  er- 
ror.   Affirmed. 

Rogers  &  Knox,  of  Covington,  for  plain- 
tiff in  error.  E.  W.  Roberts,  Sol.,  of  Mon- 
roe, for  the  State. 

BliOODWORTH,   J.     Judgment   afBrmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Oa.  App.  104) 

HARRELL  v.  STATE.     (No.  9458.) 

<Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  191S.)     . 

(Syllabus  l)y  the  Court,) 

1.  Admission  of  Dying  Declaration. 

Under  the  particular  facts  of  the  case,  the 
court  did  not  err  in  admitting  in  evidence  the 
testimony  of  the  witness  Pollard  as  to  the  al- 
leged dying  declarations  of  the  person  for  whose 
murder  the  defendant  was  being  tried;  the 
•evidence  being  admitted  under  appropriate  in- 
structions to  Die  jury. 

2.  Homicide  <e=>145,  146  —  Use  of  Deadly 
Weapon— Presumption  of  Malice. 

The  following  charge  was  not  error:  "Where 
a  homicide  is  proven  to  have  been  committed  by 
the  jperson  charged,  with  an  instrument  which 
the  jury  finds  was,  in  the  manner  in  which  it 
was  used  on  the  occasion  in  question,  a  weapon 
likely  to  produce  death,  the  law,  from  the  use 
of  such  a  weapon  in  that  manner,  presumes 
malice  and  the  intent  to  kill.  The  presumption, 
however,  may  be  overcome  by  the  proven  facts 


and  circumstances  of  the  case."     Flannigan  v. 

State,  135  Ga.  221,  69  S.  R  171(4). 

8.  Failure  to  Chabge  on  Cibcumstantial 

Evidence. 
Under    the    evidence    and    the    defendant's 
statement,  the  court  did  not  err,  in  the  absence 
of  a  timely  written  request,  in  failing  to  charge 
the  law  of  circumstantial  evidence. 
4.  Homicide    ^=>309(5)  —  Instbuction     on 

Voluntaby  Manslaughteb— Evidence. 
The  evidence  for  the  state  made  out  a  case 
of  murder.  The  defendant's  statement  (he  in- 
troduced no  evidence)  showed  a  justifiable  homi- 
cide. Neither  the  evidence  nor  the  defendant's 
statement  authorized  instructions  upon  the  law 
of  voluntary  manslaughter,  and  it  was  error  for 
the  court  to  charge  upon  that  subject. 

Error  from  Superior  Court,  Charlton  Coun- 
ty;  J.  I.  Summerall,  Judge. 

Henry  Harrell  was  charged  with  murder, 
and  he  brings  error  to  review  rulings  of  the 
court.    Reversed. 

Jas.  R.  Thomas,  of  Jesup,  for  plaintiff  in 
error.  M.  D.  Dlckerson,  Sol  Gen.,  of  Doug- 
las, tor  the  State. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  Ga.  App.  13S) 

LANE  V.  STATE.     (No.  9529.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

.    (Syllabus  by  the  Court.) 

1.  Cbiminal   Law    «=>941(1)— New    TbiaIt- 
Newly  Discovered  Cumulative  Evidence. 

The  alleged  newly  discovered  evidence  was 
purely  cumulative,  and  the  court  did  not  err 
in  overruling  the  grounds  of  the  motion  for  a 
new  trial  based  thereon. 

2.  Cbiminal  Law  ^=>1100  — Review  — Con- 
viction—Appboval  BY  Coubt. 

There  was  some  evidence  which  authorized 
the    defendant's    conviction,    and,    the    verdict 
^having  been  approved  by  the  trial  judge,  this 
court  is  without  authority  to  interfere. 

Error  from  City  Court  of  Nashville ;  C.  A, 
Christian,  Judge. 

Proceeding  by  the  State  against  John  Lane. 
From  the  verdict,  he  brings  error*    Afllrmed. 

J.  W.  Powell,  of  Nashville,  for  plaintiff  in 
error.  H.  L.  Jackson,  Sol.,  of  Adel,  for  the 
State. 

BROYLES,  P.  J.    Judgment  aflBrmed. 

BLOODWORTH  and  HARWEIJii,  JJ.,  con- 
cur. 

(22  Ga.  App.  ISl) 

JACKSON  V.  STATE.     (No.  9517.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  2,  1918.) 

(Syllabus  by  the  Court.) 

Insufficiency  of  Evidence. 

The  conviction  was  not  authorized  by  the 
evidence,  and  the  court  erred  in  refusing  to 
grant  a  new  trial. 


C=3»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DigesU  and  Indexes 
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Error  from  City  Court  of  Camilla;  R.  D. 
Bush,  Judge. 

Robert  Jackson  was  convicted  of  an  offense, 
Ms  motioD  for  a  new  trial  was  denied,  and 
he  brings  error.    Reversed. 

Chas.  Watt,  Jr.,  of  Camilla,  for  plaintiff  In 
error. 

BROYLEiS,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  Oa.  App.  105) 

MASSART  V.  STATE.    (No.  9464.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

April  2,  1918.) 

(Bylldhus  hy  the  Court.) 

Intoxicating  Liquors  <®=>236(5)  —  Unlaw- 
ful Possession— Sufficiency  op  Evidence. 
The  charge  against  the  defendant  was  that 
he  "did  unlawfully  have  control  and  possess 
spirituous  liquors.  The  witness  for  the  state 
testified  that  he  found  numerous  quantities  and 
varieties  of  spirituous  liquors  in  defendant's 
house.  The  defendant  introduced  no  evidence, 
and  in  his  statement  admitted  that  he  had  spir- 
ituous liquors  in  his  possession  and  control,  and 
said,  "I  am  no  frequent  violator  of  this  law." 

Error  from  City  Court  of  Savannah ;  John 
Rourke,  Jr.,  Judge. 

E.  A.  Massart  was  convicted  of  unlawful- 
ly having  and  possessing  spirituous  liquors, 
his  motion  for  a  new  trial  was  overruled, 
and  he  brings  error.    Affirmed. 

Roht.  L.  Coldlng,  of  Savannah,  for  plain- 
tiff In  error.  Walter  C.  Hartrldge,  Sol.  Gen., 
of  Savannah,  for  the  State. 

HARWELL,  J.     The  trial  Judge  properly 
overruled  the  motion  for  a  new  trial. 
Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,. 
J.,  concur. 


(22  Oa.  App.  134) 

TRENTHAM  v.   STATE.     (No.   9546,) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 
(Syllabus  hy  the  Court,) 

1.  Intoxicating  Liquors  '•S=»23d(l)  —  Of- 
fenses—Evidence. 

The  defendant  being  charged  with  the  sale 
of  whisky  and  also  with  having  it  in  his  posses- 
sion, there  was  no  error  in  admitting  testinjony 
that  apparatus  for  distilling  whisky  was  found 
on  his  premises.  This  was  a  circumstance 
which  could  properly  be  considered  by  tlie  jury. 
Compare  Craig  v.  State,  9  Ga.  App.  233,  70  S. 
K.  974;  Cole  v.  State,  120  Ga.  485,  48  S.  E. 
156. 

2.  Criminal  Law  ^=>938<1,  3)--Newlt  Dis- 
covered Evidence  —  Diligence  —  Knowl- 
edge—Cumulative Evidence— Impeaching 
Evidence. 

As  to  the  special  ground  of  the  motion  for 
a  new  trial  based  on  alleged  newly  discovered 
evidence,  the  state  made  a  counter  showing, 
and  it  appears  that  the  defendant  knew  of  some 
of   this  alleged  newly   discovered  evidence  and 


had  some  of  the  persons  who  made  affidavits  to 
it  subpoenaed  as  witnesses.  It  further  appears 
from  tne  circumstances  that  the  defendant  nec- 
essarily had  knowledge  of  some  of  this  alleged 
newly  discovered  evidence.  All  of  it  is  cumula- 
tive and  impeaching  in  its  character.  For  these 
reasons  this  ground  of  the  motion  affords  no 
reason  for  the  grant  of  a  new  trial.  Champion 
V.  State,  21  Ga.  App.  656,  94  S.  E.  828 :  Col- 
lins V.   State,  21  Ga.  App.  128,  94  S.  E.  77. 

3.  Criminal  Law    ^=»1028  —  Objection    or 
Exception— Review. 

The  contention  that  there  was  no  affidavit 
upon  which  to  base  the  accusation,  and  that  it 
was  therefore  void  and  the  trial  invalid,  not 
being  made  in  the  trial  court,  but  only  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  will 
not  be  considered  by  this  court. 

4.  Sale   and    Possession   of    Intoxicating 
Liquor— Sufficiency  of  Evidence. 

The  defendant  was  charged  with  the  sale  of 
intoxicating  liquor,  and  also,  in  another  count, 
with  having  it  in  his  possession,  and  was  con- 
victed on  both  counts.  There  was  ample  evi- 
dence to  sustain  the  verdict,  and  the  court  did 
not  err  in  overruling  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Polk  County;  J. 
K.  Davis,  Judge. 

J.  C.  Trent  ham  was  convicted  of  the  pos- 
session and  sale  of  intoxicating  liquors,  Ms 
motion  for  a  new  trial  overruled,  and  he 
brings  error.    Affirmed. 

E.  S.  Griffith,  of  Buchanan,  and  Irwin  & 
Tlson  and  Wm.  W.  Mundy,  all  of  Cedar- 
town,  for  plaintiff  in  error.  J.  A.  Wright, 
Sol.,  and  E.  S.  Ault,  both  of  Cedartown,  for 
the  State. 

HARWELL,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(22  Go.  App.  135) 
HOLLAND  V.   STATE.    (No.  9551,) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  1918.) 

(Syllahua  by  the  Court.) 

1.  Homicide  ^=»311— Instruction  ok  BIajv- 
slauq  hteit— pu  nisument. 
In  charging  the  jury  upon  the  law  of  man- 
slaughter, the. judge  did  not  err  in  failing  to 
instruct  them  as  to  the  punishment  prescribed 
by  the  statute  for  that  offense.  Meeks  v.  State, 
57  Ga.  329. 

^  Instbuction      on      Involuntaby     Man- 
slaughter—Evidence. 
Under  the  facts  of  the  case  the  law  of  in- 
voluntary manslaughter  was  not  involved,  and 
the  judge  did  not  err  in  failing  to  charge  it. 

3.  Cbiminal  Law  ^=»687(1)— Discbetion  of 
Tbial  Coubt— Intboduction  of  Rebuttal 
Evidence. 

It  does  not  appear  that  the  court  abused  its 
discretion  in  allowing  the  state  to  introduce, 
over  the  objection  of  the  defendant,  additional 
testimony,  after  the  state  and  the  defendant  had 
closed,  although  such  testimony  may  not  have 
been  strictly  in  rebuttal. 

4.  Sufficiency  of  Evidknce. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  In  overruling  the  mo- 
tion for  a  new  trial. 
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Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  Ia  Kent,  Judge. 

Knot  Holland  was  charged  with  murder 
and  convicted  of  homicide.  From  the  ver- 
dict and  from  the  denial  of  his  motion  for  a 
new  trial  he  brings  error.    Affirmed. 

S.  P.  New,  of  Dublin,  for  plaintiff  In  error. 
E.  Lfc  Stephens,  Sol.  Gen.,  of  WrlghtsvlUe,  for 
the  State. 

< 

BROYLES,  P.  J.    Judgment  affirmed. 

BliOODWQliTH  and  HARWELL,  JJ.,  con- 
cur. 


tit 


(22  Oa.  App.  106) 

PINKNEY  V.  STATE.     (No.  9467.) 

{Court  of  Appeals  of  Georpria,  Division  No.  2. 

April  2,  1918.) 

(Syllabus  ly  Editorial  Staff.) 

Indictment  and  Information  <g=>33(l)— Sig- 
nature—Qualification  OF  Solicitor  Gen- 
eral—Statute— "Disqualified  from  In- 
terest." 
Under  Civ.  Code  1910,  §  4929,  relating  to 
solicitors   general   pro   tem.,    when   solicitor   is 
'^disqualified  from  interest."  construed  with  the 
Prohibition   Law    (Laws   1915    [Ex.    Sess.])    p. 
86,  §  18,  defining  the  duties  of  the  solicitor  gen- 
eral, a  solicitor  general,  who  when  he  signed 
the  accusation  was  acting  in  his  official  charac- 
ter, and  was  not  employed  to  prosecute  by  any 
private  person,  although  he  would  participate 
in  any  fine,  was  not  "disqualified  from  interest," 
so  that  a  plea  in  abatement  on  that  ground  was 
properly  stricken. 

Error  from  Superior  Court,  Bryan  Coun- 
ty;   W.  W.   Sheppard,  Judge. 

Dick  Pinkney  was  Indicted  for  selling  In- 
toxicating liquors,  and  from  the  overruling 
of  his  special  plea  in  abatement  based  on  the 
disqualification  of  the  solicitor  general  he 
excepts,  and  brings  error.    AflSrmed. 

The  indictment  In  this  case  was  based  up- 
on the  act  of  the  Legislature  of  Georgia  ap- 
proved November  17,  1915  (Georgia  Laws, 
1915,  Extraordinary  Session,  p.  77),  and 
charged  the  accused  with  selling  a  quantity 
of  alcoholic,  spirituous,  and  malt  liquors.  It 
was  signed:  -W.  F.  Slater,  Solicitor  Gener- 
al. W.  F.  Slater,  Prosecutor."  A  special 
plea  in  abatement  was  as  follows: 

"That  it  appears  from  said  indictment  that 
W.  F.  Slater  the  solicitor  general  of  said  court 
is  the  solicitor  general  who  drew  and  signed 

id  indictment  as  found  against  defendant  by 


the  grand  jury  of  Bryan  county  on  the  8th  day 
of  May,  1917,  and  who  consulted  and  advised 
the  grand  jury  in  finding  the  same,  and  that 
flflid  W.  F.  Slater,  solicitor  general,  is  also  the 
prosecutor  whose  name  is  signed  as  such  prose- 
cutor to  said  indictment  as  W.  F.  Slater  indi- 
\i(]ually,  and  .said  solicitor  general,  having  a 
pecuniary  interest  in  the  outcome  of  said  pros- 
ecution and  being  the  prosecutor  in  said  case, 
was  and  is  disqualified  as  solicitor  general  in 
8a id  case,  by  reason  of  his  interest  in  said  case, 
wherefore  said  indictment  should  abate  and  be 
quashed." 

This  plea  w^as  overruled,  the  order  thereon 
l>ein^  as  follows: 


'The  foregoing  plea  coming  on  to  be  heard, 
after  considering  the  same  and  in  the  light  of 
section  18,  pages  86  and  87  of  the  prohibition 
laws  of  191o,  said  plea  be  and  is  hereby  over- 
ruled." 

Exceptions  were  taken  to  this  ruling. 
There  was  also  a  motion  for  a  new  trial,  on 
the  general  grounds. 

J.  Hartrldge  Smith,  of  Savannah,  for 
plaintiff  in  error.  W.  F.  Slater,  Sol.  Gen., 
of  Eldora,  for  the  State. 

BLOODWORTH,  J.  (after  stating  the  facts 

as  above).    1.  Section  4929,  Civil  Code  1910, 

is  as  follows: 

"When  a  solicitor  is  absent  or  indisposed,  or 
disqualified  from  interest  or  relationship  to  en- 
gage in  a  prosecution,  the  presiding  judge  must 
appoint  a  competent  attorney  of  the  circuit  to 
act  in  his  place,  or  he  may  command  the  serv- 
ices of  a  solicitor  general  of  any  other  circuit 
accessible,  or  he  may  make  a  requisition  on  the 
Governor  for  the  Attorney  General  as  the  emer- 
gency in  his  discretion  may  require." 

The  plaintiff  in  error  insists  that  by  rea- 
son of  this  statute  as  construed  by  our 
courts,  the  presiding  Judge  erred  in  overrul- 
ing his  plea  in  abatement.  Whether  the  so- 
licitor general  was  disqualified  depends  on 
the  construction  of  the  words  "disqualified 
from  Interest,"  in  the  section  quoted  con- 
strued in  connection  with  section  18,  p.  86, 
of  the  act  above  referred  to,  which  is  as  fol- 
lows: 

'*Be  it  further  enacted  ♦  ♦  ♦  that  any  so- 
licitor general  or  other  prosecuting  attorney  in 
the  county  whose  duty  it  is  to  prosecute  crim- 
inal cases  on  behalf  of  the  state  shall  not  be 
prohibited  from  commencing  prosecution  on  his 
own  affidavit  against  any  party  violating  any 
provision  of  this  statute  or  any  other  law  of  the 
state  of  Georgia  for  the  suppression  of  the  evils 
of  intemperance,  and  it  shall  be  the  duty  of 
every  such  solicitor  general,  upon  receiving  in- 
formation giving  him  probable  cause  to  believe 
that  there  has  been  a  violation  of  any  statute 
upon  the  subject  named,  to  proceed  to  lay  the 
matter  before  the  grand  jury  or  to  institute  a 
criminal  prosecution  against  said  party  by  af- 
fidavit, before  a  court  or  judge  of  competent 
jurisdiction,  if  he  is  willing  and  able  to  make 
such  affidavit  for  the  institution  of  a  criminal 
prosecution,  or  if  he  is  not,  he  .must  superin- 
tend the  preparation  of  the  papers  and  the  in- 
stitution of  the  prosecution,  if  any  citizen  is 
willing  to  make  an  affidavit  for  the  institution 
of  a  criminal  prosecution  against  any  party 
for  such  violation,  provided  the  solicitor  is  of 
the  opinion  upon  the  facts  at  hand  that  there 
is  reasonable  ground  to  believe  that  a  convic- 
tion ought  to  be  had.  And  sheriffs  are  charged 
with  the  duty  of  being  on  the  alert  for  violations 
of  any  of  such  statutes  and  with  co-operating 
with  the  solicitors  and  prosecuting  attorneys 
in  bringing  violators  to  justice." 

Counsel  for  plaintiff  in  error  cite  and  rely 
on  Baker  v.  State,  97  Ga.  452,  25  S.  B.  341, 
and  Nichols  v.  State,  17  Ga.  App.  593,  87  S. 
E.  817,  and  the  cases  cited  in  the  latter  case. 
In  the  Baker  Case,  supra,  the  Indictment  was 
for  criminal  libel,  and  the  publication  which 
was  the  basis  of  the  allegation  in  the  indict- 
ment charged  the  solicitor  general  with  at- 
tempting to  buy  votes,  and  the  record  shows 
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that  he  appeared  before  the  grand  jury  in 

the  dual  character  of  prosecutor  and  state's 

counsel.    In  discussing  the  case  Mr.  Justice 

liumpkin  said: 

"We  shall  undertake  no  discussion  of  the 
proposition  that  it  is  improper  for  the  solicitor 
genesal  to  appear  before  the  grand  jury  in  a 
case  which  he  himself  prosecutes  personally. 
It  is,  of  course,  his  right  as  a  citizen  to  be  the 
prosecutor  in  any  criminal  case;  but  as  he  is 
the  official  counselor  of  the  grand  jury,  he 
could  not  "with  jjropriety  appear  before  that 
body  and  give  advice  in  a  case  in  which  he  was 
I)ersonally  concerned.  In  such  a  case,  a  solici- 
tor pro  tem.  should  be  appointed  before  the  in- 
dictment is  laid  before  and  acted  upon  by  the 
grand  jury." 

It  will  be  noted  that  Justice  Lumpkin  said: 

"It  is  improper  for  the  solicitor  general  to 
appear  before  the  grand  jury  in  a  case  which 
^e  himself  proseoutes  peraonatty"  and  that  "he 
could  not  with  propriety  appear  before  that 
body  and  give  advice  in  a  case  in  which  he  was 
personally  concerned"  (italics  ours). 

It  will  thus  be  seen  that  the  opinion  in  the 
Baker  Case  is  based  upon  the  fact  that  the 
solicitor  general  had  a  personal  Interest  in 
the  matter,  and  as  prosecutor  he  was  acting 
In  his  personal  capacity.  The  Nichols  Case, 
supra,  was  one  in  which  the  solicitor  gener- 
al in  his  private  capacity  as  attorney  at  law 
was  counsel  for  the  plaintiflf  in  a  suit  against 
a  railroad  company,  and  his  fee  was  depend- 
ent upon  his  client's  recovery  of  damages, 
and  it  was  held  that  the  solicitor  general 
was  "disqualified  by  Interest  from  advising 
with  the  grand  jury  as  to  the  finding  of  a 
true  bill  for  perjury  against  a  witness  for 
alleged  false  testimony  given  by  the  witness 
in  favor  of  the  railroad  company  in  that 
damage  suit,  where  that  cause,  at  the  time 
of  the  finding  of  the  indictment.  Is  still  pend- 
ing in  the  courts."  In  that  case  Judge 
Broyles  said: 

"In  the  instant  case  the  undisputed  averments 
in  the  plea  in  abatement  show  that  while 
Knight,  the  solicitor  generars  client  in  the  dam- 
age suit,  was  named  as  the  nominal  prosecutor, 
the  solicitor  general  himself  was  substantially 
and  to  all  practical  intents  and  purposes  the 
real  prosecutor  in  the  case,  and  that  he,  as  well 
as  his  client.  Knight,  was  pecuniarily  interested 
in  it,  and  he  was  therefore  disqualified  from 
advising  the  grand  iury  when  they  were  consid- 
ering the  finding  of  a  true  bill  against  the  de- 
fendant" 

The  case  of  Hicks  v.  Brantley,  102  Ga.  271, 
29  S.  E.  459,  referred  to  and  quoted  from  In 
the  Nichols  Case,  supra,  is  not  a  criminal 
Case,  but  a  suit  for  malicious  prosecution, 
and  the  gist  of  the  decision  is  that  section 
4958,  Civil  Code  1910,  which  provides  that 
"clients  shall  riot  be  relieved  from  their 
liability  to  damages-  and  penalties  imposed 
by  law,  on  the  ground  that  they  acted  un- 
der the  advice  of  their  counsel,  but  are 
entitled  to  redress  from  them  for  unskill- 
ful advice,'*  is  not  applicable  to  advice 
given  by  the  solicitor  general  relative  to 
a  criminal  case  in  which  he  gives  advice  as 
the  prosecuting  oflScer.    However,  some  of  the 


language  used  in  that  case  and  Quoted  In 
the  Nichols  Case  is  quite  apropos  to  the  in- 
stant case.  It  was  there  said  (17  Ga.  App. 
p.  604,  87  S.  E.  820); 

"A  solicitor  general  or  prosecuting  officer  for 
a  particular  circuit  has  only  the  state  for  a 
cUent  He  cannot  be  employed  by  a  private 
person  to  prosecute  a  case,  nor  to  give  advice. 
His  is  a  public  duty.  He  represents  the  entire 
public.  *  *  *  He  is  attorney  and  agent  of 
the  government  in  whatever  concerns  his  office. 
♦  ♦  ♦  The  solicitor  general  draws  the  bill  of 
indictment,  examines  the  witnesses,  not  with 
a  view  to  the  interest  of  any  cHent,  but  alone 
to  subserve  public  justice." 

In  the  instant  case  the  solicitor  general, 
when  he  signed  the  accusation  as  prosecutor, 
was  not  acting  in  his  personal  or  individual 
character,  or  for  his  personal  or  individual 
interest,  but  in  his*  character  as  an  ofiScer 
of  the  law  specially  charged  by  statute  ta 
perform  this  particular  duty.  He  was  not 
employed  by  any  private  person  to  prosecute, 
and  his  acts  in  connection  with  the  Instant 
case  were  "not  with  a  view  to  the  interest  of 
any  client,  but  alone  to  subserve  publkc 
justice."  In  each  of  the  cases  from  other 
states,  quoted  from  in  the  Nichols  Case,  sn- 
pra,  the  prosecuting  attorney  had  a  per?«ona1 
Interest  in  the  case,  or  had  been  employed 
or  engaged  therein  in  his  individual  capacity 
as  attorney. 

It  cannot  be  successfully  urged  that  the 
solicitor  general  was  ''disqualified  from  in- 
terest'* because  he  would  participate  In  the 
division  of  the  fine  if  one  should  be  imposed 
upon  conviction  and  paid.  To  so  hold  would 
be  to  disqualify  the  prosecuting  attorney  in 
practically  every  case  prosecuted,  for  under 
our  state  law  his  compensation  comes  from 
the  fines  and  forfeitures  realized  from  cases 
prosecuted  by  him.  We  are  therefore  con- 
vinced that  the  solicitor  general  who  appeared 
as  prosecutor  in  the  instant  case  was  not  dis- 
qualified, and  that  the  court  did  not  err 
in  striking  the  plea  in  abatement. 

2.  The  evidence  is  sufficient  to  support 
the  verdict. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  HADElWELL,  J.,  con- 
cur. 

(22  Oa.  App.  120 

CLEVELAND  ▼.  STATE.    (No.  9505.) 

(Court  of  Appeals  of  Georgia,  Division  No.  ^ 

April  2,  1918.) 

(ByUabua  "by  the  Court.) 

1.  DisoBDEBi^T  Conduct  ^=»8— Indictidsni^ 
Variance. 

The  language  which  the  evidence  for  the 
state  showed  that  the  defendant  used  was  sub- 
stantially the  same  as  charged  in  the  indictment, 
and  there  was  no  variance  between  the  indict- 
ment and  the  proof. 

2.  Disorderly  Condxtct  ^=»2  —  Obsce^^ 
Language—  Provocation  —  Question  fob 
Jury;  ' 

Under  the  facts  of  the  case  it  was  error  for 
the  court  to  refuse  to  give   the   following  re- 
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quested  charge  to  the  jury:  ''If  yon  find  that 
the  defendant  used  Bubstantially  the  language 
set  out  in  the  indictment,  he  may  defend  and 
justify  himself  by  showing  that  he  was  provok- 
ed to  use  the  language  by  one  other  than  such 
leuiale;  the  suihciency  of  the  provocation  being 
n  question  for  the  jury,  under  all  the  circum- 
stances of  the  case."  Ray  v.  State,  113  6a. 
1065,  39  S.  E.  406. 
8.  Motion  fob  New  Tbial. 

There  is  no  merit  in  the  remaining  ground 
of  the  amendment  to  the  motion  for  a  new  trial. 

Error  from  City  Court  of  PolJi  County; 
J.  K.  Davis,  Judge. 

W.  O.  Cleveland  was  convicted  of  using 
obscene  and  vulgar  or  profane  language  in 
the  presence  of  a  female,  and  he  brings  error. 
Reversed. 

Bunn  &  Trawlck,  of  Cedartown,  for  plain- 
tiff in  error.  J.  A.  Wright,  Sol.,  and  B.  S. 
Ault,  both  of  Cedartown,  for  the  State. 

BROYLES,  P4  J.    Judgment  reversed. 

BLOOD  WORTH  and  HA,HWELL,  J  J.,  con- 
car. 

(22  Ga.  App.  122) 

GOLDBERG  v.   STATE.     (No.  9497.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  2,  191&) 

(SyUahua  "by  the  Court.) 

1.  Cbiminal  Law  ^=>565— Indictment  and 
Infobmation  ^=»87(4)  —  Allegation  of 
tlhe—clbcumstantial  evidence. 

An  indictment  must  allege  a  certain  time 
within  the  statute  of  limitations,  but  on  the 
trial  the  date  may  be  established  by  cijrcum- 
stantial  evidence.  Ordinarily,  when  a  month  is 
referred  to,  it  will  be  understood  to  be  of  the 
current  year,  unless  from  the  connection  it  ap- 
pear that  another  is  intended.  Tipton  v.  State, 
119  Ga.  304,  46  S.  E.  436. 

2.  Criminal  Law  ^=»565  — New  Trial  — 
Proof  as  to  When  Ofe^bncb  was  Commit- 
ted. 

The  accusation  alleged  that  the  offense  was 
committed  on  the  2Tth  day  of  October,  1917. 
The  case  was  tried  in  November,  1017.  Upon 
the  trial  there  was  testimony  that  the  defendant 
committed  the  offense  on  "the  27th  day  of  Octo- 
ber." It  is  evident  from  the  record  that  both 
the  state  and  the  accused  understood  that  the 
proof  went  to  establish  the  commission  of  the 
act  on  the  da^r  charged  in  the  indictment,  and 
a  new  trial  will  not  be  granted  on  the  ground 
that  the  evidence  left  uncertain  the  time  when 
the  offense  was  committed.  Tipton  v.  State, 
supra ;  Jordan  v.  State,  119  Ga.  443,  46  S.  E. 
679. 

3.  Instruction  on  Positive  and  Neoatiyx 
Testimony. 

Under  the  facts  of  the  case  it  was  not  error 
for  the  court  to  refuse  the  request  to  charge  the 
jury  the  law  as  to  positive  and  negative  testi- 
mony, as  embodied  in  section  6751  of  the  Civil 
Code  of  1910. 

4.  Criminal  Law  <S=>686(1),  1153(3)— Recep- 
tion OF  Evidence— Appeal— Abuse  of  Dis- 
cretion. 

In  every  case  it  is  largely  within  the  dis- 
cretion of  the  trial  judge,  at  any  stage  of  the 
proceedings,  to  permit  the  case  to  be  opened  and 
new  evidence  submitted  by  either  party;  and 
this  court  will  not  reverse  the  court  below  in 
the  exercise  of  such  discretion,  unless  it  nnpears 
that  from  an  abuse  thereof  the  plaintiff  in  er- 


ror has  lost  some  substantial  right,  the  allow- 
ance of  which  probably  would  have  affected  the 
verdict  rendered.  Powell  v.  State,  101  Ga.  9, 
29  S.  E.  309,  66  Am.  St  Kep.  277  (3).  When 
this  ruling  is  applied  to  the  facts  of  the  instant 
case  it  does  not  appear  that  the  court  erred 
in  allowing  the  case  to  be  reopened  by  the  state, 
over  the  defendant's  objections,  after  the  argu- 
ments had  been  made  and  the  j'udge  had  com- 
menced his  charge.  Nor  was  this  action  of  the 
court  erroneous  for  apy  of  the  reasons  assigned. 

5.  Criminal  Law  t®=5>922(l)— New  Trial  — 
Grounds— iNSTRUCTioNa. 

There  was  an  attempt  to  impeach  a  witness 
for  the  defense  solely  because  of  alleged  contra- 
dictor^ statements  previously  made  by  him  as 
to  a  material  issue  in  the  case.  It  was  there- 
fore not  cause  for  a  new  trial  that  the  judge 
did  not  qualify  his  instructions  to  the  jury  on 
the  subject  by  informing  them  that  a  witness 
might  be  impeached  by  proof  of  such  contradic- 
tory statements  only  as  related  to  matters  rel- 
evant to  his  testimony  and  to  the  case  on  trial. 
Tucker  V.  Central  of  Georgia  Ry.  Co.,  122  Ga. 
387,  50  S.  E.  128  (1).  The  charge  on  the  sub- 
ject of  impeachment  of  witnesses  was  not  er- 
roneous for  any  other  reason  assigned. 

6.  Sufficiency  of  Evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  ^rr  in  refusing  to  grant  a 
new  trial. 

Error  from  City  Court  of  Savannah;  John 
Rourke,  Jr.,  Judge. 

S.  Goldberg  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

Shelby  Myrlck  and  Robt  L.  Colding,  both 
of  Savannah,  for  plaintlft  in  error.  Walter 
O.  Hartridge,  Sol.  Gen.,  of  Savannah,  for  the 
State. 

BROYLES,   P.    J.     Judgment   afflrmed- 

BLOOD WORTH  and  HARWELL,  JJ.,  con- 
cur. 

(175  N.  C.  708) 

BLOUNT  et  ux.  v.  JONES  et  ux.     (No.  21.) 

(Supreme  Court  of  North  Carolina.     April  8, 

1918.) 

Appeal  and  Error  ^s»786  —  Dismissal  — 
Frivolous  Appeal. 
Where  it  appears  upon  the  record  that  no 
serious  assignment  of  error  is  made  and  that 
the  appeal  is  frivolous  and  taken  solely  for 
delay,  the  appeal  will  be  dismissed. 

Appeal  from  Superior  Court,  Beaufort 
County ;  W.  M.  Bond,  Judge. 

Action  by  H.  M.  Blount  and  wife  against 
M.  M.  Jones  and  wife.  From  Judgment  for 
plaintiffs,  defendants  appealed,  and  plaintiffs 
move  to  dismiss  the  appeal.  Appeal  dismiss- 
ed, and  Judgment  affirmed. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  the  motion. 

PER  CTURIAM.  This  is  a  proceeding  under 
the  landlord  aud  tenant  act,  brought  to  re- 
cover possession  of  a  house.  Defendant  ap- 
pealed. Plaintiff,  having  docketed  the  tran- 
script of  appeal  in  this  court,  moves  upon  due 
notice  to  dismiss  the  appeal  and  affirm  the 
Judgment  upon  the  ground  that'  it  appears 
upon  the  face  of  the  record  that  the  appeal 
is  frivolous  and  taken  solely  for  delay. 
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No  pleas  of  defense  were  pleaded  before 
the  justice  of  the  peace  and  none  in  superior 
court.  No  assignments  of  error  appear  in 
the  case  on  appeal,  and  the  exceptions 
taken  on  trial  are  entirely  without  merit 
While  appeals  from  the  superior  court  to  this 
court  are  a  matter  of  right,  they  must  be 
bona  fide  for  the  purpose  of  reviewing  some 
alleged  error.  Where  it  appears  upon  the 
record  that  no  serious  assignment  of  error 
is  made  and  that  the  appeal  Is  frivolous  and 
taken  solely  for  delay,  the  appeal  will  be 
dismissed.  Ludwick  v.  Mining  Co.,  171  N.  C. 
(51.  S7  S.  E.  949. 

Appeal  dismissed,  and  Judgment  affirmed. 

(175  N.  C.  350) 

WALSER  V.  GATE  CITY  LIFE  &  HEALTH 
INS.  CO.    (No.  358.) 

(Supreme  Court  of  North  Carolina.     April  10, 

1918.) 

Insurance  €=>585(2)— Rigiit  to  Proceeds- 
Policy  Payable  to  Relative  or  Person 
Equitably  Entitled. 
Where  insured's  wife,  the  desip^nated  bene- 
ficiary of  his  life,  accident,  and  health  policy, 
neglected  him  in  his  last  sickness,  and  his 
brothers  were  called  on  to  maintain  him  in 
such  illness,  and  they  provided  a  nurse  for  him 
and  became  responsible  for  his  physician's  and 
undertaker's  bill,  which  they  paid,  their  re- 
ceipt for  the  proceeds  of  such  policy  was,  un- 
der the  facility  of  payment  clause  in  the  policy, 
a  good  defense  to  the  insurer  in  suit  by  the  wife 
for  the  proceeds ;  there  being  no  showing  of 
fraud  on  the  part  of  insurer  in  the  exercise  of 
its  power  of  election  conferred  by  such  contract. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Adams,  Judge. 

Action  by  Mary  Walser  against  the  Gate 
City  Life  &  Health  Insurance  (Company. 
From  judgment,  defendant  appeals.    Error. 

This  was  a  civil  action,  tried  at  May 
term,  1917,  of  said  court.  The  action  was  to 
recover  on  two  policies  of  insurance  on  the 
life  of  George  Walser,  deceased,  issued  by  de- 
fendant company  in  1913,  one  of  straight  life 
insurance  for  $70,  No.  118306,  and  another  a 
life,  accident  and  health  policy  for  $62.60, 
No.  22858,  in  both  of  which  the  plaintiff's 
then  wife  and  now  the  widow  of  the  insured 
was  originally  named  as  beueflclary.  There 
was  evidence  on  the  part  of  plaintiff  that  she 
paid  the  weekly  premiums  on  said  policies 
until  his  death,  the  23d  of  December,  1916, 
and  shortly  thereafter  she  demanded  pay- 
ment from  the  company,  and  the  same  was  re- 
fused; that  when  the  policies  were  being  bar- 
gained for  between  plaintiff  and  defendant's 
agent,  the  latter  assured  plaintiff  that  she 
would  get  the  money  if  she  survived  her  hus- 
band, and,  when  policies  were  issued,  plain- 
tiff was  designated  as  beneficiary,  and  had 
never  in  any  way  surrendered  her  rights  un- 
der the  policy  nor  consented  to  any  change 
therein.  There  was  evidence  on  part  of  de- 
fendant that  the  Insured  paid  all  the  pre- 
miums on  these  policies  while  he  was  able  to 


work,  and  thereafter  and  for  20  weeks  be- 
fore his  death  said  premiums  were  paid  out 
of  the  sick  benefits  due  under  one  of  the  poli- 
cies; that  the  plaintiff,  his  wife,  badly  neg- 
lected him,  particularly  in  the  latter  part 
of  his  sickness,  and  so  much  so  that  his 
brothers-  had  to  care  for  him  to  a  great  ex-' 
feut,  employed  their  sister  for  a  nurse,  and 
paid  her  and  provided  for  him  and  became 
responsible  for  his  physician's  fees  and  his 
funeral  expenses,  which  last  were  paid  out 
of  the  policies  and  amounted  to  $82.40;  that 
under  these  conditions  the  defendant  com- 
pany paid  to  said  brothers  the  full  amount 
of  both  policies,  one  of  them  having  been 
designated  as  beneficiary  on  both  in  lieu  of 
plaintiff  some  time  prior  to  the  death;  that 
this  was  done  on  the  formal  application  of 
the  insured,  he  saying  that  his  \vife  was  cruel 
and  neglectful  of  him,  and  that  his  brothers 
had  to  keep  him  up  and  he  wished  them  to 
have  the  money.  It  appeared  that  the 
straight  life  policy  contained  a  provision  giv- 
ing the  insured  the  privilege  of  changing  the 
beneficiary  at  his  election,  and  thereupon, 
his  honor,  being  of  opinion  that,  under  the 
stipulations,  the  change  of  beneficiary  to  the 
brother  in  the  life  policy  was  valid,  held 
that  defendant  was  protected  as  to  that  pay- 
ment, but  that,  as  to  the  accident  and  health 
policy,  as  that  in  his  opinion  contained  do 
such  provision,  the  plaintiff  was  entitled  to 
recover,  notwithstanding  the  paj'ment  of 
same  to  the  brothers,  designated  as  benefi- 
ciaries at  the  insistence  of  the  insured  and 
so  a^pearing  at  the  time  of  his  death.  Pur- 
suant to  an  instruction  to  this  effect,  there 
was  verdict  in  favor  of  plaintiff  for  the 
amount  of  the  accident  and  health  policy. 
No.  22858.  Judgment  on  the  verdict,  and 
defendant  excepted  and  appealed  to  superior 
court.  This  judgment  having  been  affirmed 
in  superior  court,  the  Hon.  W.  J.  Adams  pre- 
siding, defendant  again  excepted  and  ap- 
pealed to  the  Supreme  Court 

L.  M.  Swink,  of  Winston-Salem,  for  appel- 
lant 

HOKE,  J.  (after  stating  the  facts  as  above). 
It  is  the  recognized  general  rule  that,  in  the 
absence  of  stipulation  or  condition  affecting 
it,  the  beneficiary,  designated  as  such  in  an 
ordinary  life  policy  or  a  life,  accident  and 
health  policy,  has  a  vested  Interest  therein 
which  cannot  be  destroyed  or  altered  without 
his  consent  and  certainly  in  so  far  as  any 
action  of  the  insured  is  concerned  (Hooker 
V.  Sugg,  102  N.  C.  p.  115,  8  S.  E.  919,  3  L.  R. 
A.  217,  11  Am.  St  Rep.  717;  Vance  on  Insur- 
ance, p.  390),  though  in  reference  to  mutual 
benefit  societies  or  fraternal  orders  having 
an  insurance  feature,  the  general  rule  la  the 
other  way  (Pollock  v.  Household  of  Ruth, 
150  N.  C.  p.  211,  63  S.  E.  940;  Vance  on  In- 
surance, p.  400). 
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On  the  present  record,  It  appears  that 
plaintiff  was  designated  as  beneficiary  in  the 
original  policies,  and  that  she  has  never  given 
leer  consent  to  any  change  therein,  and  the 
questions  presented  here  are  what  were  her 
Interests  as  such  designated  benefldary  and 
whether  there  were  any  stipulations  or  con- 
ditions in  the  present  policy  which  affected 
and  controlled  her  interest  and  justified  the 
payment  made  by  the  company  to  the  broth- 
ers of  the  insured  in  settlement  of  the  claim. 
So  far  as  the  straight  life  policy  is  concerned, 
his  honor  has  ruled  that  the  change  of  bene- 
ficiaries was  Justified  by  reason  of  a  direct 
stipulation  in  the  policy  itself,  and,  plaintiff 
not  having  appealed,  no  question  is  presented 
In  reference  to  it. 

As  to  the  life,  accident,  and  health  policy, 
on  which  recovery  has  been  allowed,  it  con- 
tains a  stipulation  for  the  payment  of  the 
specified  sura  to  the  beneficiary  designated 
therein  within  24  hours  after  satisfactory 
proof  of  death  is  received  at  the  home  oflSce 
"unless  settlement  be  made  under  the  provi- 
sions of  article  III  on  the  reverse  side  here- 
of."   And,  further: 

"That  this  policy  is  issued  and  accepted  sub- 
ject to  the  conditions  and  acrreemeuts  below 
and  on  the  reverse  side  hereof." 

This  article  3,  on  the  reverse  side,  is  in 

terms  as  follows: 

"Third.  FacilUy  of  Payment.— The  company 
may  make  any  payment  provided  for  in  this  pol- 
icy to  husband  or  wife,  or  any  relative  by  blood, 
or  lawful  beneficiary  of  the  insured,  or  to  any 
other  person  who  may  be  equitably  entitled  to  the 
same,  by  reason  of  having  incurred  expense  on 
behalf  of  the  insured  for  his  or  her  butial,  or 
for  any  other  purposes ;  and  the  production  by 
Ihis  company  of  a  receipt  sijmed.by  any  or  ei- 
ther of  said  persons,  or  of  other  sufficient  proof 
of  such  payment  to  any  or  either  of  them  shall 
be  conclusive  evidence  that  such  benefits  have 
been  paid  to  the  person  or  persons  entitled 
thereto,  and  that  all  claims  under  this  policy 
have  been  fully  satisfied." 

Such  a  provision,  appearing  in  policies  of 
this  character,  is  inserted  for  the  reason 
chiefly  that,  the  insurance  being  usually  for 
small  amounts,  among  necessitous  persons 
and  under  conditions  calling  for  speedy  pay- 
ment, it  is  considered  well  that  the  expense 
of  taking  out  letters  of  administration  and 
the  delay  and  costs  incident  to  a  contest 
among  opposing  claimants  should  be  avoided 
as  far  as  possible.  Designed  and  calculated 
to  promote  this  desirable  aim  and  purpose,  it 
has  been  upheld  as  valid  in  many  authori- 
tative decisions,  and  "Construed  to  confer  up- 
on the  company  acting  In  good  faith  the  right 
of  election  as  to  payment  among  the  classes 
specified,  and  constitutes  such  payment  and 
receipt  therefor,  "conclusive  evidence  that 
such  benefits  have  been  received  by  the  per- 
sons entitled  thereto,  and  that  all  claims  on 
the  policy  have  been  satisfied."  John  Bren- 
nan,  AdmY,  v.  Prudential  Ins.  Co.,  170  Pa. 
p.  488,  32  Atl.  1042;  Bradley,  Adm'r,  v.  Pru- 
dential Ins.  C5o.,  187  Mass.  p.  226,  72  N.  E. 


989;  Thomas,  Adm'r,  v.  Ins.  Co.,  148  Pa.  p. 
594,  24  Atl.  82;  Thomas  v.  Ins.  Co.,  158  Ind. 
p.  461,  63  N.  E.  795.  So  far  has  the  public 
policy  involved  in  this  stipulation  and  Its 
dear  meaning  and  purpose  been  allowed  to 
prevail  that,  in  the  Indiana  case  Just  cited, 
where  it  api)eared  that,  the  insured  having 
become  unable  to  pay  the  premiums,  an  ar- 
rangement was  entered  into  by  which  the 
wife  agreed  to  pay  them  and  take  an  as- 
signment of  the  policy,  the  court  held  that 
this  had  only  the  effect  of  substituting  the 
wife  as  beneficiary,  and  a  payment  to  the 
mother  of  the  insured,  selected  as  payee  un- 
der the  clause  in  question  was  upheld  in  ex- 
oneration of  any  further  liability  by  the  com- 
pany. In  Shea  v.  Ass.  Industrial  Ins.  Co., 
23  App.  Div.  53,  48  N.  Y.  Supp.  p.  548,  a  pay- 
ment by  the  company. to  a  claimant  other 
than  the  designated  beneficiary  was  disal- 
lowed, but  in  that  case  It  appeared  that  the 
beneficiary  who  made  the  contract  and  paid 
the  premiums  was  an  ignorant  person  who 
could  neither  read  nor  write,  and  there  was 
held  to  be  some  evidence  tending  to  show 
fraudulent  representations  by  the  company's 
agents  as  to  the  contents  of  the  policy  at  the 
inception  of  the  contract  and  convincing  evi- 
dence of  fraud  on  the  company's  part  in  the 
selection  of  the  payee.  Such  a  case  is  not 
apposite  to  the  facts  of  this  record,  where  it 
appears  that  the  company  has  paid  the  full 
amount  of  the  policies  to  the  brothers  of  the 
insured  and  produced  their  receipts  for  the 
same.  And  it  further  appeared  that  these 
brothers  were  called  on  to  maintain  the  in- 
sured in  his  last  illness;  provided  a  nurse 
for  him;  became  responsible  for  his  physi- 
cian's fees  and  the  undertaker's  bill,  this 
having  been  already  paid  out  of  the  insur- 
ance money,  amounting  to  $82.40. 

There  is  neither  allegation  nor  evidence  in 
the  record  that  would  justify  a  finding  of 
fraud  on  the  part  of  the  company  in  the  exer- 
cise of  its  v>ower  of  election  conferred  by  the 
contract,  and,  on  the  facts  in  evidence,  as 
they  now  appear,  his  honor  should  have 
charged  that,  if  they  believed  the  evidence, 
no  recovery  should  be  allowed  on  this  policy 
also. 

Error. 


(175  N.  C.  294) 
ELBY  V.  NORMAN.     (No.  99.) 

(Supreme  Court  of  North  Carolina.     April  3, 

1918.) 

1.  Mortgages   ^=>48(2)    —   Description    of 
Property. 

A  mortgage  sufficiently  describes  the  lands 
as  those  of  a  certain  person  in  a  certain  town- 
ship and  county  bounded  on  one  side  by  a  cer- 
tain road,  on  the  others  respectively  by  lands 
of  certain  persons. 

2.  Mortgages  <S=»5— IweTRUMENT  Constitut- 
ing Mortgage. 

An  instrument,  giving  a  lien  for  advances  on 
crops  to  be  raised,  is  also  a  mortgage,  by  rea- 
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son  of  provision  that,  if  sufficient  crops  are  not 
raised,  the  paper  is  to  be  considered  a  mortgage 
on  described  lands. 

8.   MOBTGAGES    <g=>90— RECORDING— NkCESSITT 

Between  Parties. 
Correct  recording  of  mortgage  as  between 
the  parties  is  immaterial,  being  required  by  Re- 
visal  1905,  S§  980-9S2,  only  in  reference  to 
rights  and  claims  of  creditors  and  subsequent 
purchasers. 

4.  Mortgages     ^=394— Recording— Necessa- 
BY  B00K& 

Recording  of  mortgage,  part  of  instrument 
giving  lien  on  crops,  in  book  labeled  and  used 
for  agricultural  liens  and  chattel  mortgages,  is 
sufficient;  there  being  a  proper  indexing,  no 
statute  requiring  it  put  in  a  special  book. 

5.  Records  $=s>8— Index  of  Registered  In- 
struments. 

Indexing  of  deeds  and  mortgages  is  an  es- 
sential part  of  their  registration. 

Appeal  from  Superior  Court,  Hertford 
County;   Whldbee,  Judge. 

Action  by  J.  A.  Eley  against  Isaac  Nor- 
man. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  purpose  of  the  action  was  to  declare 
a  certain  paper  writing,  hereinafter  set  forth, 
a  mortgage  on  the  lands  of  defendant  de- 
scribed therein,  to  secure  a  debt  of  $75,  with 
interest  due  from  defendant  to  plalntiflP  and 
for  the  further  purpose  of  foreclosing  the 
same  under  the  decrees  of  the  court.  It  was 
admitted  that,  on  April  23,  1914,  to  secure 
advances  to  enable  him  to  cultivate  his  crop 
for  said  year,*  to  the  amount  of  $75,  defend- 
ant executed  a  lieu  on  certain  crops  for  said 
year  therein  described,  and  contained  also 
the  following  provision : 

"It  is  further  agreed  that  in  case  said  I.  Nor- 
man does  not  make  suflioient  crops  to  pay  this 
amount  of  $75.00  that  said  paf)er  is  to  be  con- 
sidered a  mortgage  on  Isaac  Norman  lands  in 
Winton  township,  Hertford  county,  and  bound- 
ed as  follows:  On  north  by  the  main  road  from 
Cofield  to  Harrcllsville;  on  east  by  George  Keen 
tract;  on  west  by  I.  Jcrnigan;  on  south  by 
Lilly  Hicks  and  Mac  Hall.  And  if  by  the  first 
of  November,  1914,  said  Isaac  Norman  should 
fail  to  pay  said  indebtedness,  then  said  J.  A. 
Eley  may  foreclose  this  lien  as  provided  in  sec- 
tion two  thousand  and  fifty-four,  Revisal  1905, 
or  otherwise,  and  may  sell  said  crops  and  other 
property,  after  ten  days'  notice,  posted  at  the 
courthouse  door  and  three  other  public  places  in 
said  county,  and  apply  the  proceeds  to  the  pay- 
ment of  said  indebtedness  and  all  costs  and  ex- 
penses of  executing  this  conveyance  and  to  pay 

the  surplus  to  said  .    And  the  said  Isaac 

Norman  hereby  represents  that  said  crops  and 
other  property  are  the  absolute  property  of 
Isaac  Norman  and  free  from  incumbrance  with 
the  exception  of  $100  lien— held  by  S.  E.  Harrell 
&  Co..  of  Cofield,  N.  C. 

'^Witness  my  hand  and  seal  this  the  23d  day  of 
April,  1914.  [Signed]    Isaac  Norman." 

It  was  admitted,  further,  that  the  crops 
referred  to  in  said  instrument  were  all  re- 
quired to  pay  S.  E.  Harrell  &  Co.  whose 
claim  was  constituted  a  preferred  debt  there- 
in, and  plaintiff  alleged,  further,  that  said 
paper  writing  was  duly  proved  and  register- 
ed and  the  amount  advanced,  no  part  of 
which  had  been  paid.    Defendant  denied  that 


the  paper  writing  was  in  anj  sense  a  mort- 
gage on  realty,  or  that  he  owed  for  advance- 
ments to  the  amount  claimed,  and  by  way  of 
further  defense  alleged  that  there  had  been 
a  breach  of  warranty  by  plaintiff  in  the  sale 
of  a  horse,  advanced  under  the  contract,  and 
to  defendant's  damage.  Defendant  claimed 
further  that  there  had  been  no  proper  regis- 
tration of  plaintiff's  paper,  in  that  same  had 
been  recorded  only  in  the  book  used  and 
labeled  for  liens  and  chattel  mortgages.  It 
was  urged  by  defendant  appellant  that  this 
became  material  in  view  of  the  fact  that  a 
subsequent  mortgagee  had  been  made  party 
defendant  by  order  of  court.  There  was  ver- 
dict for  plaintiff  that  there  had  been  no  war- 
ranty of  a  horse  or  breach  thereof  on  plain- 
tiff's part ;  that  the  amount  of  advancements 
due  and  unpaid  was  $75.  Upon  the  verdict, 
the  court,  being  of  opinion  that  the  paper 
writing  constituted  a  valid  mortgage  on  de- 
fendant's realty  described  therein,  and  that 
same  was  properly  registered,  gave  Judg- 
ment of  foreclosure  and  distribution  of  pro- 
ceeds according  to  the  liens  presented  and 
established  in  the  suit,  and  defendant  except- 
ed and  appealed. 

R.  C.  Bridger,  of  Winton,  and  S.  Brown 
Shepherd,  of  Fuquay  Springs,  for  appellant. 
W.  D.  Boone,  of  Winton,  for  appellee. 

HOKE,  J.  [1,2]  Under  our  decisions,  the 
instrument  in  question  contains  a  sufficient 
description  of  the  property  (Patton  v.  Sluder, 
167  N.  C.  500,  83  S.  B.  818),  and,  on  the  facts 
presented,  the  same  creates  a  lien  thereon 
in  plaintifTs  favor  for  the  amount  found  to 
be  due  and  unpaid,  enforceable  by  judgment 
of  foreclosure,  the  relief  awarded  to  plaintiff 
on  the  record.  Whether  the  paper  writing 
is  an  equitable  or  legal  mortgage  is  not  now 
of  the  substance,  though  under  many  recent 
cases  with  us,  upholding  the  principle  that  a 
deed  should,  as  a  general  rule,  be  Interpret- 
ed so  as  to  effect  the  clear  intent  of  the  par- 
ties as  expressed  in  the  entire  instrument, 
this  would  seem  to  constitute  a  regular  legal 
mortgage,  as  It  is  declared  to  be  in  his  hon- 
or's Judgment.  Jones  &  Philips  t.  McCor^ 
mick,  174  N.  C.  82,  93  S.  E.  449 ;  Williamson 
V.  Bitting,  159  N.  C.  321,  74  S.  B.  808;  Trip- 
lett  V.  Williams,  149  N.  C.  394,  63  S.  B.  79, 
24  L.  R.  A.  (N.  S.)  514 ;  Harris  v.  Jones,  83  N. 
C.  318. 

[3,4]  It  is  chiefly  objected  for  appellant 
that,  although  the  instrument  should  be 
properly  considered  as  a  mortgage  on  real- 
ty, there  is  a  defect  of  registration,  in  that 
the  same  is  recorded  in  the  book  labeled  and 
used  for  agricultural  liens  and  chattel  mort- 
gages. Inasmuch  as  the  only  litigated  ques- 
tions thus  far  presented  in  the  record  or  in 
the  case  on  appeal  are  between  the  alleged 
mortgagee,  plaintiff,  and  mortgagor,  the  orig- 
inal defendant,  the  case  might  very  v^eU  be 
disposed  of  by  the  position  that,  as  between 
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these  parties,  the  matter  of  a  correct  regis- 
tration is  not  essential,  this  being  now  re- 
quired only  in  reference  to  the  rights  and 
claims. of  creditors  and  subsequent  purchas- 
ers. Reyisal,  i§  980-982.  But,  as  a  subse- 
quent mortgagee,  admitted  by  defendant  to 
hold  a  valid  claim  and  lien  on  the  property, 
has  been  made  party  defendant,  it  is  well, 
and  perhaps  required,  that  the  exception  be 
directly  disposed  of  that  a  proper  distribu- 
tion of  the  fund  may  be  had. 

An  examination  of  this  question  will  dis- 
close that  there  are  few  subjects  presented 
for  consideration  about  which  there  is  great- 
er contrariety  of  decision  than  on  the  con- 
struction and  application  of  the  registration 
laws  as  affecting  the  validity  of  deeds  and 
written  instruments.    In  some  of  the  states 
it  is  held  that,  when  the  holder  of  the  title 
presents  the  instrument  to  the  recording  of- 
ficer, properly  proven,  and  the  same  is  re- 
ceived by  him  pursuant  to  the  statute,  the 
holder  has  done  all  that  the  law  requires, 
and  his  title  is  unaffected  by  mistake,  etc., 
on  the  part  of  the  officials  in  recording  the 
paper.    In  others,  the  authorities  are  to  the 
effect  that  the  holder  of  such  a  paper,  so  pre- 
senting it,  Is  charged  with  the  duty  of  see- 
ing that  the  same  Is  recorded  on  the  proper 
books  with  substantial  accuracy  in  essentials 
— ^i.  e.  the  names  of  the  parties,  the  property 
embraced  in  the  instrument  and  if  a  mort- 
gage, the  true  amount  of  the  debt — a  view 
that  seems  to  have  been  approved  by  our  own 
decisions  on  the  subject.     Smith  v.  Lumber 
Co..  144  N.  C.  47,  56  S.  E.  555 ;    Royster  v. 
Lane,  118  N.  C.  156,  24  S.  E.  796.     Again, 
there  Is  pronounced  conflict  on  the  question 
whether,  under  statutes  requiring  an  indes 
and  cross-index  of  registered  instruments  by 
the  officer,  this  index  sbould  be  considered 
and  construed  as  an  essential  part  of  a  com- 
pleted registration.    On  this  question  much 
the  larger  number  of  cases  hold  that  such 
an  index  as  ordinarily  expressed  in  the  laws 
on  the  subject  form  no  part  of  a  valid  and 
completed  registration,  but  are  only  intended 
as  an  aid  to  facilitate  investigation  on  in- 
quiry for  the  true  title.     Our  own  court  so 
holds  in  Davis  v.  Whitaker,  114  N.  O.  279, 
19  S.  E.  699,  41  Am.  St.  Rep.  793,  a  case 
that  has  since  been  unquestioned  in  our  de- 
cisions, and  which  seems  to  be  in  accord  with 
the   weight  of  authority   in   other  jurisdic- 
ticMQS.    Green  v.  Garrington,  16  Ohio  St.  548, 
reported  also  in  91  Am.  Dec.  103,  with  an  in- 
forming note  on  the  questions  presented  here. 

On  the  other  hand,  there  are  strong 
and  well-reasoned  opinions  in  authoritative 
courts  to  the  effect  that  such  an  index  con- 
stitutes an  essential  part  of  a  completed  and 
valid  registration,  and  basing  their  decisions 
on  the  language  of  their  registration  laws 
and  also  on  the  reasoning  that  these  indexes 
are  commonly  resorted  to  for  the  ascertain- 
ment of  titles,  and  that  a  different  ruling 
with  the  large  number  of  books  and  more 
95  S.E.— 35 


and  more  accumulating  would  render  a  sat- 
isfactory examination  well-nigh  impossible 
and  practically  render  valueless  our  registra- 
tion laws  in  their  primary  purpose  of  pro- 
tecting creditors,  and  subsequent  purchasers 
for  value  (Koch  v.  West,  118  Iowa,  468,  92 
N.  W.  663,  96  Am.  St.  Rep.  394 ;  Barney  v. 
McCarty,  15  Iowa,  110,  83  Am.  Dcic.  427 ;  Rit- 
chie V.  Griffiths,  1  Wash.  429,  25  Pac.  341, 
12  L.  R.  A.  384,  22  Am.  St.  Rep.  155),  and 
the  construction  of  our  statute  that  the  in- 
dexing and  cross-indexing  is  a  necessary 
part  of  a  docketed  Judgment  tends  to  sup- 
port this  position  (Dewey  v.  Sugg,  109  N.  O 
328,  13  S.  E.  923,  14  L.  R.  A.  393).  In  cases 
upholding  this  view,  it  is  held: 

"That  an  index  will  hold  a  subsequent  pur 
chaser  to  notice  thereof  if  enough  ia  disclosed  b: ' 
the  index  to  put  a  careful  or  prudent  examine, 
upon  inquiry,  and  if,  upon  such  inquiry,  the  in- 
strument would  have  been  found."  Jones  v. 
BerJcshire,  15  Iowa,  248,  syllabus  quoted  from 
report  of  case  in  83  Am.  Dec.  412. 

Whatever  may  be  the  ultimate  and  cor- 
rect view,  on  these  much-disputed  questions, 
we  have  no  hesitation  in  holding  that  the  in- 
strument before  us  has  had  valid  registration 
and  will  bind  subsequent  purchasers  in  the 
distribution  of  the  fund;  the  only  objection 
urged  against  it  being  that  it  is  registered  in 
a  book  commonly  known  and  used  for  re- 
cording chattel  mortgages  and  agricultural 
liens,  and  so  labeled.  It  was  no  doubt  put 
in  that  book  because  it  also  contained  an  ag- 
gricultural  Hen,  but,  so  far  as  we  have  ex- 
amined, there  is  nothing  in  our  legislation, 
applicable  either  in  case  of  deeds,  agricul- 
tural liens,  chattel  mortgages,  or  other  in- 
struments, which  requires  that  they  or  any 
of  them  should  be  put  in  any  special  book  or 
one  of  any  particular  kind  or  description. 
Undoubtedly  they  should  be  put  in  a  book 
recognized  and  used  in  the  office  for  record- 
ing instruments,  but  there  Is  no  suggestion 
in  this  case  that  the  instrument  was  not  ac- 
curately recorded.  The  index  and  cross-in- 
dex, properly  kept,  points  clearly  and  cor- 
rectly to  its  placing,  and,  to  our  minds,  the 
official  data  are  a  full  and  sufficient  compli- 
ance with  our  statutory  requirements,  and 
serve  every  purpose  that  our  laws  on  this 
subject  were  designed  to  promote.  While 
there  is  diversity  of  ruling  on  this  subject 
also,  the  position  accords  with  the  reasonable 
and  correct  Interpretation  of  the  statute,  and 
has  the  support  of  well-considered  authority 
in  other  Jurisdictions.  Farabee  v.  McKer- 
rihan,  172  Pa.  234,  33  Atl.  583,  51  Am.  St. 
Rep.  734 ;  SWepson  v.  Bank,  9  Lea  (77  Tenn.) 
713 ;  Armstrong  v.  Austin,  45  S.  C.  69,  22  S. 
B.  763,  29  L.  R.  A.  772. 

There  is  no  error,  and  the  judgment. in 
plaintiff's  favor  must  be  affirmed  as  entered. 

No  error. 

BROWN,  J.  (concurring).  [S]  I  concur  in 
the  disposition  made  of  this  case,  but  I  am 
of  opinion  that  the  case  of  Davis  v.  Whita- 
ker, 114  N.  C.  279,  19  S.  B.  699,  41  Anu  SL 
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Rep.  7d3|  should  be  overruled.  While  it  may 
not  be  absolutely  necessary  to  overrule  it  on 
this  occasion,  I  think  it  is  well  within  our 
province  to  do  so,  and  that  the  value  of  our 
registration  laws,  the  stability  of  titles,  and 
the  best  interests  of  the  state  demand  it 

I  think  that  the  indexing  of  deeds  is  an 
essential  part  of  their  registration.  Just  as 
much  so  as  the  indexing  of  judgments  Is  an 
essential  part  of  their  docketing,  as  is  held  in 
Dewey  v.  Sugg,  109  N.  C.  328,  13  S.  B.  923, 
14  L.  R.  A.  393.  The  great  increase  in  the 
number  of  record  books  in  the  register's  of- 
fice— in  Wake  county  there  are  over  300 — 
renders  it  practically  impossible  for  a  title 
searcher  to  examine  the  pages  of  every  book. 

Unless  the  index  is  held  to  be  a  part  of  the 
registration,  then  mortgagees  and  purchasers 
of  land  can  have  no  positively  certain  assur- 
ance that  they  are  acquiring  a  good  title. 

.  I  do  not  care  to  discuss  the  matter,  at 
length,  but  I  am  convinced  that  the  best  In- 
terests of  the  state  require  that  we  should 
declare  at  once  that  the  inUexing  of  a  deed 
is  a  part  of  its  registration. 

I  am  authorized  to  say  that  Justices 
WALKER  and  ALLEN  concur  in  this  opin- 
ion. 


(175  N.  C.  338) 

SOUTHERN  NAT.  BANK  v.  O'BRIEN  et  aL 

(No.  300.) 

(Supreme  Court  of  North  Carolina.     April  10, 

1918.) 

1.  Pleading  ^=»248(1)— Amendments. 

Plaintiff  cannot  be  required  to  make  an 
amendment  to  its  complaint  that  is  incompati- 
ble with  its  principal  cause  of  action. 

2.  Attobney  and  Client  ^=>166(1)— Lien  of 
Attobfnets — Question  fob  Juby. 

Where  bank  showed  it  was  assigned  a  con- 
tract as  security,  and  that  defendant  attor- 
neys knew  of  such  assignment,  it  showed  a 
prima  facie  right  to  all  the  proceeds  as  against 
the  defendants,  who  were  employed  by  the  con- 
tractor to  collect  money  earned  under  the  con- 
tract, and  who  retained  their  fee  therefrom  and 
turned  the  balance  over  to  the  contractor,  and 
the  burden  was  on  the  attorneys  to  account  and 
show  the  value  of  their  services  and  their 
rights  in  such  proceeds. 

3.  Attobney  and  Client  ^=>  167 (2)— Lien  of 
ArroBNEY — Question  fob  Juby. 

Whether  bank,  which  had  been  assigned  a 
contract  as  security  for  advances,  was  to  bear 
any  part  of  the  expenses  of  attorneys  employed 
by  the  contractor  to  collect  money  earned,  or 
whether  attorney's  fees  were  to  be  retained 
from  the  proceeds,  held,  under  the  evidence,  for 
the  jury. 

Appeal  from  Superior  Court,  New  Han- 
over County;  Lyon,  Judge. 

Action  by  the  Southern  National  Bank 
against  A.  D.  O'Brien  and  others.  Judg- 
ment of  nonsuit  and  plaintiff  appeals'.  New 
trial  granted. 

John  D.  Bellamy  &  Son,  of  Wilmington, 
for  appellant  K  K.  Bryan,  McClammy  & 
Burgwin,  and  George  Rountree,  all  of  Wil- 
mington, for  appellees. 


BROWN,  J.  In  1909  defendant  O'Brien 
entered  into  a  contract  with  the  county  of 
Kershaw,  S.  C,  to  build  the  concrete  abut- 
ments to  a  bridge  over  the  Wateree  river. 
This  contract,  "with  all  of  the  equity,  pay- 
ments, and  other  considerations  received  and 
to  be  received  from  the  county  of  Kershaw," 
was  duly  assigned  to  plaintiff  as  collateral 
security  to  O'Brien's  notes  to  plaintiff,  given 
for  money  advanced  with  which  to  prosecute* 
the  work.  It  becoming  necessary  to  sue  the 
county  of  Kershaw  on  the  contract,  suit 
was  instituted  in  the  name  of  O'Brien  in  the 
federal  court  of  South  Carolina,  and  prose- 
cuted for  several  years  by  defendants  Davi^ 
&  Wilcox,  as  attorneys.  They  finally  recov- 
ered $3,106.10,  of  which  they  paid  $606.10  to 
O'Brien,  and  retained  $2,500  for  their  pro- 
fessional services.  The  plaintiff  bank  now 
sues  to  recover  the  whole  of  the  $3,106.10 
from  defendants  Davis  &  Wilcox,  claimln? 
that  they  should  have  paid  it  over  to  plain- 
tiff, as  assignee  of  the  contract  with  Ker- 
shaw county.  The  defendants  deny  the  rijrht 
to  recover,  and  aver  that  they  are  entitled  to 
retain  the  $2,500  as  the  value  of  their  profes- 
sional services  In  conducting  the  protractetl 
litigation. 

[1]  At  conclusion  of  plaintiff's-  evidence  the 
court  sustained  motion  to  nonsuit  upon 
ground  that  in  no  view  of  the  evidence  could 
plaintiff  recover  the  entire  sum,  and  offered 
to  allow  plaintiff  to  amend  its  complaint  and 
set  up  a  "quantum  meruit."  The  plaintiff 
declined  to  amend  and  appealed  from  the 
judgment  of  nonsuit  We  are  of  opinion  that 
the  court  erred.  The  plaintiff  could  not  be 
required  to  make  an  amendment  to  its  com- 
plaint that  is  incompatible  with  its  prin- 
cipal cause  of  action.  If  the  evidence  was 
sutticifent  in  any  view  of  it  to  make  out  a 
prima  fade  case,  plaintiff  had  a  right  to 
have  it  submitted  to  the  Jury  in  a  proper 
issue  and  under  proper  instructions. 

[2]  When  plaintiff  put  in  evidence  the  con- 
tract with  Kershaw  county  and  its  assign- 
ment to  it,  and  proved  O'Brien's  Indebtedness 
for  which  the  contract  was  security,  and 
proved  by  the  answer  or  otherwise  notice 
of  the  assignment  and  the  collection  of  the 
money  by  said  defendants,  plaintiff  made  out 
a  prima  facie  case.  It  was  then  incumbent 
on  defendants  to  account  for  the  money  re- 
ceived under  the  contract  and  to  Justify  its 
disposition.  As  there  is  no  evidence  of  a 
special  contract  for  their  legal  services,  the 
burden  was  on  the  defendants  to  set  up  the 
quantum  meruit  and  show  what  their  legal 
services  were  worth,  and  that  they  had  the 
legal  right  to  retain  their  compensation  out 
of  the  sum  collected  by  them. 

[3]  The  testimony  of  the  president  of  the 
plaintiff,  the  only  witness  examined,  Ls  to 
the  effect  that  "he  did  not  agree  to  pay  Mr. 
Davis   any   fee   in   the   prosecution    of   the 
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suit."  The  evidence  of  witness  Is  somewhat 
ambiguous.  It  may  be  that  the  jury  would 
draw  the  Inference  that  the  bank  was  to  bear 
no  part  of  the  expenses  of  litigation  and  that 
nothing  was  to  be  deducted  on  that  account 
from  the  proceeds  of  litigation ;  or  it  may  be 
the  jury  would  conclude  from  the  transac- 
tions and  negotiations  between  witness  and 
Davis  that  the  attorneys  were  not  to  look  to 
the  plaintiff  for  any  compensation, -but  were 
to  retain  it  out  of  the  fruits  of  litigation 
only. 

We  know  that  it  Is  a  common  custom  for 
attornerj-s  to  accept  claims  for  collection 
and  to  retain  their  compensation  out  of  the 
proceeds  of  collection.  It  is  possible  the  Jury 
may  infer  that  defendants  did  not  intend  to 
release  their  right  to  compensation,  but  only 
to  forego  the  liability  of  the  plaintiff  for 
it.  We  think  that  an  issue  should  be  submit- 
ted as  to  how  much  if  any,  is  plaintiff  enti- 
tled to  recover?  Under  such  issue,  every 
phase  of  the  case  can  be  presented  to  the 
jury  by  plaintiff,  as  well  as  by  defendants. 

New  trial: 

WALKER,  J.,  did  not  sit,  and  took  no 
part  in  the  decision  of  the  court 

CLrARK,  C.  J.  (concurring).  O'Brien  bor- 
rowed from  the  plaintiff  bank  $8,500  to  be 
used  In  building  bridges  for  Kershaw  coun- 
ty, S.  C,  and  to  secure  the  same  assigned 
his  contract  with  said  county.  O'Brien 
brought  suit  against  the  county  of  Kershaw 
to  collect  $20,000,  the  sum  he  alleged  to  be 
due  on  said  contract,  and  employed  his  co- 
defendants,  Davis  &  Wilcox,  In  the  litiga- 
tion. To  this  action  the  bank  was  not  a 
party.  In  said  litigation  Judgment  was  re- 
covered in  O'Brien's  name  for  $3,090.59. 
This  sum  was  paid  over  to  O'Brien's  law- 
yers,.  The  bank  thereupon  demanded  pay- 
ment to  It  under  its  lien,  of  which  counsel 
had  notice  when  they  began  the  suit,  alleg- 
ing that  the  bank  did  not  retain  Davis  & 
Wilcox,  and  would  not  have  done  so,  because 
it  had  its  own  counsel,  and  had  refused  to 
retain  O'Brien's  lawyers  at  the  time.  The 
defendantfii  In  their  answer  admitted  the 
collection  of  the  $3,090.59,  stated  that  they 
had  retained  $2,500  as  their  fee,  that  O'Brien 
had  paid  over  to  them  $950  additional,  and 
that  they  had  no^  paid  anything  to  the  plain- 
tiff, "but  politely  and  positively  refused  to 
do  so,"  and  did  not  tender  anything.  They 
further  averred  that  the  plaintiff  contracted 
with  them  to  prosecute  the  action.  The 
complaint  averred  that  plaintiff  had  no  con- 
nection with  the  suit,  had  refused  to  be  lia- 
ble for  fees  and  expenses,  and  took  no  part, 
except  to  give  information  when  asked  by 
the  defendant.  At  the  trial  the  Judge  re- 
quired the  plaintiff  to  amend  his  complaint, 
and  to  rest  his  action  upon  a  quantum 
memlt  for  services  rendered.  The  plaintiff 
put  in  evidence  that  It  had  not  contracted 


with  Davis  &  Wilcox,  nor  assented  to  thj^r 
employment.  The  defendants  offered  no  evi- 
dence. The  plaintiff's  plea  raised  the  issue 
that  it  was  not  liable  to  the  defendants  In 
any  sum,  and  it  refused  to  amend.  There- 
upon the  Judge  directed  a  nonsuit. 

The  questions  raised  are  of  grave  and 
general  Importance.  At  common  law  coun- 
sel not  only  had  no  lien  on  the  fund,  but  in 
England  to  this  day  they  cannot  recover  for 
their  services.  In  this  state  counsel  can 
recover  their  fees,  but  they  have  no  lien  on 
the  funds  recovered.  In  the  federal  court 
there*  is  no  such  lien  "unless  given  by  state 
statute."  6  Corpus  Juris,  766,  and  note  73. 
It  is  not  likely  that  any  Legislature  will 
give  counsel  a  lien  upon  the  recovery,  for 
this  would  give  him  priority  to  the  client, 
and  would  make  counsel  a  necessary  party 
to  every  action,  and  would  reverse  the  age- 
long principle  that  has  made  champerty 
Illegal.  Therefore  the  counsel  had  no  lien 
on  the  fund,  even  against  O'Brien,  but  mere- 
ly a  simple  contract  debt,  and  they  could 
not  possibly  have  any  lien  against  the  prior 
lien  of  the  bank,  which  was  not  even  a  party 
to  that  action.  Their  right  to  set  up  a  coun- 
terclaim against  the  bank  depends  upon 
whether  there  was  any  contract  express  or 
Implied  on  the  part  of  the  bank.  This  Is  al- 
leged by  defendants  Davis  &  Wilcox  (who 
put  In  no  proof  of  It)  and  is  denied  by  the 
bank  (who  sustained  it  by  testimony).  The 
burden  of  this  Issue  Is  on  defendants  to 
prove  that  the  plaintiff  was  Indebted  to  them 
for  their  fees  by  way  of  counterclaim.  Even 
If  counsel  had  a  Hen  on  the  fund  against 
O'Brien  (which  they  did  not),  such  Hen  was 
subject  to  the  prior  lien  O'Brien  had  given 
the  bank.  He  could  not  cancel  the  bank's 
lien,  nor  could  his  lawyers  do  so,  merely  be- 
cause he  owed  them  for  their  services. 

The  Judge  could  not  nonsuit  the  plaintiff 
on  the  ground  that  the  defendants  had  prov- 
en their  counterclaim,  for  they  had  put  on 
no  evidence  In  rebuttal  of  the  plaintiff's  tes- 
timony to  the  contrary,  and  besides  this  was 
a  matter  for  the  jury.  The  testimony  of 
the  plaintiff  was  that  It  had  not  waived  its 
lien  in  any  way.  Nor  could  the  Judge  non- 
suit the  plaintiff  for  refusing  to  amend  by 
abandoning  its  plea  that  It  owed  the  defend- 
ants nothing.  Indeed,  It  Is  not  easy  to  see 
how  the  recovery  by  counsel  of  a  fund  (not 
one  cent  of  which  the  plaintiff  has  received) 
could  entitle  them  to  a  clalm^  that  they  had 
benefited  the  plaintiff  to  that  extent  though 
not  a  party  to  the  action.  The  plaintiff  re- 
ceived no  benefit  at  all,  much  less  can  it  be 
benefited  to  the  extent  of  $3,090.59,  for  which 
it  got  nothing  at  all. 

The  issue  should  be,  "Is  the  plaintiff  in- 
debted by  way  of  counterclaim  to  the  de- 
fendants, and,  if  so,  how  much?"  In  any 
respect,  it  was  error  to  nonsuit  the  plaintiff, 
for  the  burden  of  the  Issue  was  upon  the  de- 
fendants. 
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cox  et  al.  T.  BOYDEN.     (No.  357.) 

(Supreme  Court  of  North  Carolina.     April  10, 

1918.) 

Appeal  and  Error  ^=»1010(1)  —  Trial 
Court's  Findings— Conclusiveness. 
On  defendant's  motion  to  set  aside  consent 
judgment,  there  being  evidence  to  support  tho 
trial  court's  findings  that  defendant's  signing 
of  a  paper  writing  assenting  to  the  judgment 
was  her  free  and  voluntary  aqt,  the  appellate 
court  is  bound  by  such  findings. 

Appeal  from  Superior  Court,  Surry  (boun- 
ty; Adams,  Judge. 

Action  by  R.  M.  Coz  and  another,  admin- 
istrators, against  C.  V.  'S.  Boyden,  adminis- 
trator. Judgment  was  entered  for  plaintiffs, 
defendant's  motion  to  set  aside  was  denied, 
and  she  appeals.    Affirmed. 

This  is  a  motion  to  set  aside  a  Judgment 
rendered  at  August  term,  1913,  In  the  above- 
entitled  cause.  The  following  are  the  facts 
as  found,  and  recited  by  Judge  Adams  in  the 
Judgment  rendered  by  him: 

**Thi8  causo  was  instituted  in  Surry  county, 
and  Judge  Lyon  rendered  a  judgment  herein,  in 
the  county  of  Forsyth  at  the  December  term, 
1911,  purporting  to  be  by  consent  of  the  par- 
ties. At  the  October  term,  1913,  C.  V.  S.  Boy- 
den entered  a  motion  on  notice  to  set  aside  this 
judgment  on  the  ground  that  it  was  made  with- 
out her  knowledge  and  without  the  consent  of 
either  herself  or  her  counsel.  This  motion  was 
heard  at  the  February  term,  1914,  of  the  supe- 
rior court  of  Forsyth  county,  and  his  honor. 
Judge  Devin,  declmed  to  consider  the  affidavit 
and  motion  on  the  ground  that  he  was  without 

Jower  to  disturb  the  judgment  rendered  by 
udge  Lyon.  An  appeal  was  taken  to  the  Su- 
preme Court,  and  after  the  opinion  of  the  Su- 
Sreme  Court  was  rendered  in  the  cause  (167 
f.  C.  320,  83  S.  E.  246),  the  motion  again  came 
on  to  be  heard  before  Judge  Cline  in  Surry 
county  at  August  term,  1915.  At  the  hearing 
C.  V.  S.  Boyden  signed  a  paper  writing  and 
acknowledged  the  execution  of  the  same  before 
J.  A.  Jackson,  clerk  of  the  superior  court  of 
Surry  county,  which  is  filed  in  the  cause,  to 
which  reference  is  made,  and  at  the  same  time 
Judge  Cline  rendered  a  judgment  in  the  cause 
in  Surry  county,  to  which  also  reference  is 
made.  No  appeal  was  taken  by  C.  V.  S.  Boy- 
den or  any  other  party  from  the  judgment  of 
Judge  Cline.  C.  V.  S.  Boyden  now  comes,  in 
her  own  proper  person  and  as  administratrix 
of  N.  A.  Boyden,  and  files  an  affidavit  and  pe- 
tition, subscribed  and  verified  by  her  before 
Ernest  Transou,  deputy  clerk  of  superior  court 
of  Forsyth  county,  September  17,  1917,  which 
is  filed  in  the  cause,  praying  this  court,  sit- 
ting in  Forsyth  county,  to  set  aside  the  judg- 
ment rendered  by  Judge  Cline.  C.  V.  S.  Boy- 
den appears  in  court  in  person  and  by  her  at- 
torneys, Benbow,  Hall  &  Benbow,  in  her  per- 
sonal capacity  and  in  her  capacity  as  admin- 
istratrix of  N.  A.  Boyden,  and  requests  the 
court  to  hear  this  motion  in  Forsyth  county, 
and  produces  a  written  paper  signed  by  her, 
consenting  that  the  cause  be  heard  in  Forsyth 
county  at  the  May  term,  1917^  of  the  superior 
court,  instead  of  being  heard  in  Surry  county. 
The  hearing  having  been  continued  by  consent, 
C.  V.  S.  Boyden  now  requests  the  court,  in  per- 
son and  through  her  attorneys,  to  hear  the  mo- 
tion in  Forsyth  county,  and  expressly  states 
that  in  her  personal  capacity  and  in  her  rep- 
resentative capacity  she  consents  that  the  mo- 
tion be  heard  here.  As  stated,  C.  V.  S.  Boy- 
den  did   not  appeal   from   the   order  of  Judge 


Cline,  but  filed  certain  affidavits  before  Judge 
Stacy  at  the  October  term,  1916,  superior  court 
of  Surry  county,  and  it  seems  that  the  motion 
was  continued  from  time  to  time  in  Surry,  aud 
now  comes  on  for  hearing  in  Forsyth  county 
by  consent  of  all  parties.'^ 

The  following  judgment  was  entered  by 

Judge  Cline  at  August  term,  1913: 

'*This  cause  coming  on  to  be  heard  before  hi» 
honor,  E.  B.  Cline,  judge  presiding,  and  being 
heard  by  him,  and  the  defendant,  C.  V.  S. 
Boyden,  being  present  in  open  court,  in  her 
proper  person,  and  being  also  represented  by 
counsel.  W.  L.  Reece,  and  thereupon  the  said 
C.  V.  S.  Boyden  having  signed  and  acknowledg- 
ed a  paper  writing,  which  said  paper  writing 
is  made  a  part  of  the  record  in  this  cause, 
whereby  the  said  C.  V.  S.  Boyden,  individually 
and  as  said  administratrix,  withdrew  her  mo- 
tion to  set  aside  the  judgment  rendered  in  this 
cause  by  his  honor,  C.  C.  Lyon,  judge  presiding 
at  December  term,  1911,  of  the  superior  court 
of  Forsyth  county,  and  whereby  she  further 
agrees  and  consents  that  said  judgment  should 
be  declared  valid  by  this  court  at  this  term, 
and  that  all  other  pudgments  heretofore  signed, 
subsequent  to  said  judgment  of  December,  1911, 
shall  also  be  declared  valid  judgments  and  bind- 
ing upon  all  the  parties  to  this  action  :  Now, 
therefore,  it  is  ordered  and  adjudged  that  the 
judgment  signed  by  C.  C.  Lyon,  judge  presiding, 
at  the  December  term,  1911,  of  Forsyth  su- 
perior court,  is  a  valid  judgment  and  binding 
upon  all  the  parties  hereto,  and  that  the  judg- 
ment signed  by  his  honor,  O.  M.  Cooke,  judge 
presiding  at  Forsyth  superior  court,  and  that 
all  judgments  and  orders  made  in  this  cause 
since  the  judgment  at  December,  1911,  are 
hereby  declared  valid  and  binding  on  all  the 
parties  in  this  cause.  And  it  is  further  ordered 
that  all  sales  of  land  heretofore  made  by  com- 
missioners in  this  cause  are  hereby  ratified  and 
confirmed   in  all  respects." 

The  court  then  further  adjudged  that  B.  L. 
Gaither,  Esq.,  the  commissioner,  collect  the 
purchase  money  for  the  lands  theretofore 
sold  by  him  from  S.  E.  Marshall,  the  pur- 
chaser, and  distribute  the  proceeds  as  there- 
in directed.  It  is  further  stated  that  O.  V. 
S.  Boyden  bases  her  motion  to  set  aside  the 
Judgment  upon  her  denial  that  she  had  ever 
signed  any  paper  writing,  for  plaintiffs  or 
others,  in  which  she  withdrew  objection  to 
the  Judgment  rendered  by  Judge  Lyon  and 
the  orders  and  Judgments  subsequent  there- 
to, or  that  she  had  waived  all  objectian  to  the 
paper  she  signed  at  August  term,  1913  (Ex- 
hibit A),  which  she  alleges  was  obtained  by 
intimidation,  coercion,  and  duress,  and  which 
was  a  waiver  only  of  her  right  to  object  to 
the  Judgments,  because  they  were  rendered, 
and  to  the  orders,  because  they  were  made, 
in  Surry  county,  all  other'  objections  being 
reserved  by  her.  The  following  is  a  copy  of 
the  paper  so  signed  by  C.  V.  fi.  Boyden: 

"WhUe  this  case  was  being  heard  before  his 
honor,  E.  B.  Cline,  judge  presiding,  at  the 
August  term,  1915,  of  Surry  superior  court, 
upon  a  motion  to  set  aside  the  judgment  here- 
tofore rendered  by  his  honor,  C.  0.  Lyon,  judge, 
and  in  obedience  to  the  order  and  direction  of 
the  opinion  of  the  Supreme  Court  rendered  in 
this  cause,  as  reported  in  167  N.  C.  at  page 
320,  when  the  court  had  intimated  and  stated 
that  it  would  set  aside  the  judgment  of  Juilge 
Lyon  rendered  and  signed  m  Forsyth  county 
an^  any  other  orders,   judgments,  and   decrees 
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thereon,  consider  the  findings  and  report  of  the 
referee,  and,  if  the  court  decided  to  confirm 
the  report  of  the  referee,  would  direct  a'  sale  of 
all  the  real  estate  according  to  the  recom- 
mendations of  the  referee,  the  defendant,  C.  V. 
S.  Boyden,  being  present  in  court  in  her  own 
person  and  as  administratrix  of  N.  A.  Boyden, 
deceased,  hereby  states  in  open  court,  and  by 
her  signature  hereto  directs  the  record  to  be 
entered  and  made,  that  she  both  individually 
and  officially  withdraws  all  and  every  further 
objection  to  the  judgment  of  Jud^e  Lyon  of 
December  8,  1911,  and  the  other  orders  and 
Judgments  subsequent  thereto  made  in  this 
cause,  and  hereby  assents  to  them  as  fully  in 
all  respects  as  though  they  had  been  made  and 
signed  in  Surry  county  during  the  sitting  of 
the  court,  and  further  consents  and  hereby 
agrees  in  o^en  court  that  his  honor,  Judge 
Cline,  may  sign  a  confirmatory  order  and  judg- 
ment approving,  affirming,  sustaining,  and  vali- 
dating in  all  respects  all  and  overything  done 
or  directed  to  be  done  in  the  judgments  and 
orders  heretofore  made  as  aforesaid,  regardless 
of  the  date  and  place  at  which  they  were  made 
and  signed,  l^is  statement  is  duly  executed  by 
the  said  C.  V.  S.  Boyden,  as  witness  her  signa- 
ture hereto  and  acknowledged '  before  the  clerk 
of  this  court  C.  V.  S.  Boyden. 

"North  Oarolica,  Surry  County. 

'*!.  J.  A.  Jackson,  clerk  of  the  superior  court 
of  Surry  county,  do  hereby  certify  that  O.  V. 
S.  Boyden  personally  appeared  before  me  this 
day  and  acknowledged  the  due  execution  of  the 
foregoing  instrument  for  the  purx>06es  therein 
expressed.  Let  the  instrument,  with  this  cer- 
tincate,  be  registered. 

"Witness  my  hand  and  official  seal  this  the 
2d  day  of  September,  1915. 

"J.  A.  Jackson." 

Judge  Adams  rendered  judgment  upon  the 

facts  above  stated,  as  follows: 

"Upon  consideration  of  the  record  and  the 
affidavits  filed  on  the  hearing  before  me,  1 
find  that  0.  V.  S.  Boyden  signed  the  paper 
writing  referred  to  without  intimidation  or 
coercion  or  duress,  and  that  she  signed  the 
same  freely  and  voluntarily.  It  is  therefore  or- 
dered and  adjudged  that  the  motion  of  C.  V.  S. 
Boyden  to  set  aside  the  judgment  rendered  by 
Judge  Cline  in  the  superior  court  of  Surry  coun- 
ty be  and  the  same  is  hereby  denied,  and  that 
plaintiffs  recover  of  C.  V.  S.  Boyden  their 
cost  of  this  action,  to  be  taxed  by  the  clerk." 

C.  V.  S.  Boyden  excepted  to  this  judgment 
and  appealed. 

R.  W.  Winston,  of  Raleigh,  for  appellant. 
Manning  &  Kitchin,  of  Raleigh,  and  Lindsay 
Patterson,  of  Winston^alem,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  defendant  excepts  to  the  judg- 
ment upon  the  grounds  that  she  was  deprived 
of  the  benefit  of  our  decision  in  this  case  at  a 
former  term  (167  N.  C.  320,  83  S.  E.  246),  and 
that  the  presiding  judge  did  not  consider  the 
fact  that  the  Judgment  of  August  term,  1913, 
reversed  that  decision.  We  do  not  perceive 
liow  either  objection  is  possibly  tenable  or 
has  any  merits.  Judge  Adams  gave  her  the 
full  benefit  of  our  former  decision,  by  which 
she  was  only  entitled  to  have  It  ascertained 
by  the  superior  court  whether  she  had  in 
fact  assented  to  the  judgment  rendered  by 
Judge  Lyon.  It  was  alleged  that  she  had 
waived  the  objection  to  Judge  Lyon's  judg- 
ment, which  objection  was  that  she  had  not 


consented  thereto.  Judge  Cline  Investigated 
this  matter  after  our  opinion  had  been  certified 
down,  and  found  that  she  had  waived  all  ob- 
jection to  the  judgment  by  withdrawing  her 
motion  to  set  it  aside  and  agreeing  expressly 
that  Judge  Lyon's  judgment,  rendered  In  De- 
cember, 1911,  should  be  declared  valid  and 
binding  upon  her,  and  all  other  parties,  and 
also  the  other  judgments  signed  subsequent 
thereto;  that  this  was  done,  when  she  was 
personally  present  In  court,  and  represented 
by  counsel,  by  a  paper  writing  signed  and  ac- 
knowledged by  her,  and  it  was  thereupon  de- 
clared and  decreed  by  the  court,  without  any 
objection,  but  with  her  consent,  that  the 
judgment  signed  by  Judge  Lyon,  as  well  as 
that  afterwards  signed  by  Judge  Cooke,  and 
all  subsequent  judgments  rendered,  and  all 
orders  made  in  this  cause,  should  be  likewise 
binding  on  all  the  parties.  From  this  judg- 
ment no  exceptions  were  taken  or  appeal 
entered. 

After  this  was  done,  C.  V.  «S.  Boyden,  at 
October  term,  1916,  made  this  motion  before 
Judge  Stacy  to  set  aside  the  judgment  of 
Judge  Cline,  upon  the  ground  that  she  did 
not  assent  thereto,  and  that  the  paper  writing 
purporting  to  give  her  consent  to  it  was  ob- 
tained by  coercion,  intimidation,  and  duress. 
Upon  a  full  and  exceedingly  fair  hearing 
Judge  Adams  has  decided  this  motion  against 
her,  after  considering  all  the  facts,  and  we 
concur  with  him  that  both  the  judgment  of 
Judge  Lyon  and  that  of  Judge  Cline  are  valid ; 
that  she  waived  all  objection  to  the  Lyon 
judgment,  and  that  there  was  no  duress  or 
undue  Influence  brought  to  bear  upon  her  In 
order  to  secure  her  consent  to  the  Cline  judg- 
ment, but  the  same  was  freely  and  voluntari- 
ly given,  without  any  fear  or  compulsion.  An 
option  or  choice  between  two  fair  alternative 
proposals  may  have  been  mistaken  for  coer- 
cion, but  we  do  not  so  regard  it.  There  was 
no  advantage  taken  of  her,  but  she  was  left 
to  exercise  her  judgment  and  discretion  with- 
out any  dictation,  but  at  her  own  free  will 
and  pleasure.  She  has  been  treated  with  per- 
fect falmtes  and  consideration,  and  must 
abide  the  result,  as  she  had  no  ground  for  re- 
lief in  law  or  equity. 

As  the  judge  has  found  the  facts,  we  are 
bound  by  his  findings,  as  we  have  often  held ; 
there  being  evidence  which  supports  them. 
Matthews  v.  Fry,  143  N.  C.  380,  55  S.  E.  787; 
Harris  v.  Smith,  144  N.  O.  439,  57  S.  E.  122; 
Williamson  v.  Bitting,  159  N.  C.  321,  74  S.  B. 
808;  Drainage  District  v.  Parks,  170  N.  C. 
435,  87  S.  B.  229 ;  In  re  Inheritance  Tax,  172 
N.  C.  170,  90  S.  E.  203.  The  question  is  es- 
sentially one  of  fact,  and  therefore  has  been 
substantially  closed  by  the  judge's  findings. 
Meadows  v.  Wharton,  147  N.  C.  180,  60  S.  E. 
898;  Perry  v.  Perry,  147  N.  C.  368,  61  S. 
E.  1134.  All  of  the  objections  must  be*  over- 
ruled. 

Afl^med, 
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RAY  V.  RAY.     (No.  296.) 

(Supreme  Coart  of  North  Carolina.     April  3, 

1918.) 

Appeal  and  Error  ^=>1052(6)  —  Harmless 
Error— Admission  of  Evidence. 
Where  the  jury  found  for  appellant  on  an 
issue  as  to  which  evidence  was  improperly  ad- 
mitted, its  admission  was  immaterial. 

Appeal  from  Superior  Ctourt,  Bladen  Coun- 
ty;   Bond,  Judge. 

Action  by  A.  Ray  against  C.  G.  Ray.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
No  error. 

Civil  action,  tried  upon  these  issues: 

"(1)  Was  the  execution  of  the  deed  referred  to 
in  the  complaint  procured  by  assurances  of  said 
C.  G.  Ray  that  he  would  provide  and  take 
care  of  his  father  and  mother  so  long  as  they 
lived,  as  alleged  in  the  complaint?  Answer: 
Yes. 

"(2)  Did  the  defendant,  C.  G.  Ray,  make  as- 
surances for  the  purpose  of  getting  said  deed 
and  with  the  intention  of  not  providing  for  and 
caring  for  his  father  and  mother  as  he  agreed 
to  do?    Answer:   No. 

**(3)  Has  defendant,  C.  G.  Ray,  made  provi- 
sion for  and  cared  for  his  father  and  mother  as 
he  promised  and  agreed  to  do?    Answer:    Yes." 

From  the  judgment  rendered,  plaintiff  ap- 
pealed. 

E.  F.  McCulloch,  Jr^  of  Elizabethtown,  for 
appellant.  Bayard  Clark,  of  Elizabetlitown, 
for  appellee. 

BROWN,  J.  On  the  5th  day  of  July,  1913, 
the  plaintiff,  A.  Ray,  and  wife,  P.  A.  Ray, 
conveyed  a  certain  tract  of  land  in  Bladen 
county  to  their  son,  C.  G.  Ray,  the  defendant. 
This  deed  was  made  on  the  special  trust  that 
C.  G.  Ray  should  provide  and  take  care  of 
his  father  and  mother  as  long  as  they  lived. 
This  action  is  brought  to  have  the  deed  set 
aside  because  v2  the  failure  of  defendant  to 
carry  out  the  agreement.  The  only  excep- 
tions considered  in  appellant's  brief  relate  to 
a  conversation  between  the  deceased  wife 
of  plaintiff  and  the  defendant  testified  to  by 
defendant.  The  objection  was  made  in  apt 
time  and  Is  based  on  section  1631,  Revisal. 
The  evidence  tended  to  contradict  the  con- 
tention of  plaintiff  that  the  defendant  agreed 
to  support  his  father  and  mother  (the  plain- 
tiff and  his  wife)  as  a  consideration  for  the 
execution  of  the  deed. 

As  the  jury  found  with  the  plaintiff  on 
first  issue,  thereby  establishing  the  trust,  the 
exception  is  irrelevant.  It  is  manifest  that 
the  jury  disregarded  defendant's  evidence 
upon  that  issue. 

The  jury  have  found  that  the  defendant 
accepted  the  deed  upon  the  alleged  trust,  and 
that  he  has  fully  performed  so  far  the  agree- 
ment upon  his  part. 

In-  view  of  the  findings  of  the  jury,  the  as- 
signments of  error  are  irrelevant. 

No  error. 


(175  N.  C.  342) 

CLARK  V.  FAIRLEY.    (No.  289.) 

(Supreme  Court  of  North  Carolina.     April  10, 

1918.) 

1.  Costs  <^=>140  —  Mortgage  —  Fobeclosurk 
AND  Sale— Setting  Aside* Confirmation. 

If  the  superior  court  in  term,  acting  throuijh 
the  presiding  judge,  had  jurisdiction  to  enter  de- 
cree of  foreclosure  of  a  mortgage  on  land  given 
by  plaintiff  for  coBts,  it  had  the  power  and  it 
was  its  duty  to  supervise  the  sale,  and  see  that 
the  land  brought  a  fair  price,  having  the  ri.?ht 
to  set  aside  an  order  of  confirmation  of  sale,  or 
any  other  decree,  at  the  same  term  when  made. 

2.  Costs  <S=»140  —  Mortgage  —  Power  or 
Sale— Exercise  by  Clerk  of  Court. 

Where  a  mortgage  or  deed  in  trust  is  made 
to  a  clerk  of  the  superior  court  to  secure  costs, 
under  Revisal  1905,  §  266.  conferring  on  the 
clerk  a  power  of  sale  in  default  of  payment  of 
costs,  the  clerk  can  exercise  the  power  or  may 
report  the  matter  to  the  court  for  decree  of  sale, 

3.  Costs  ^=>140  —  Mortgage  —  Foreclosure 
BY  Court— Confirmation. 

Where  the  superior  court  assumes  jurisdie- 
tion  of  a  mortgage  made  to  its  clerk  to  secure 
costs,  under  Revisal  1905,  §  266,  and  undertakes 
to  foreclose  by  decree,  confirmation  of  sale  is 
proper,  and  possibly  necessary. 

4.  Costs   <S=»140  —  Mortgage  —  Foreclosure 
BY  Clerk. 

Mortgage  made  to  clerk  of  superior  court  to 
secure  costs,  under  Revisal  1905,  §  266,  may  be 
foreclosed  by  the  clerk  by  judicial  decree  in  the 
nature  of  foreclosure  proceedings,  under  the  su- 
pervision and  control  of  the  court. 

Appeal  from  Superior  Court,  Cumberland 
County;  Bond,  Judge. 

Action  by  C.  H.  Clark  against  D.  M.  Fair- 
ley,  wherein  plaintiff  executed  mortgage  on 
land  to  secure  costs  in  lieu  of  prosecution 
bond.  Judgment  was  rendered  against  plain- 
tiff for  costs,  decree  of  sale  for  foreclosure 
was  entered,  and  the  land  was  purchased  by 
defendant.  On  motion  by  plaintiff  to  set  aside 
the  sale.  From  a  judgment  setting  it  aside, 
defendant  appeals.    Affirmed. 

E.  G.  Davis,  of  Fayetteville,  and  Murray 
Allen,  of  Raleigh,  for  appellant.  Hinsdale 
&  Shaw,  of  Raleigh,  for  appellee. 

BROWN,  J.  The  substance  of  the  judge*s 
findings  is  that  plaintiff  executed  a  mort- 
gage upon  certain  land  to  secure  costs  in  lieu 
of  prosecution  bond  in  this  action.  Revisal,  $ 
266.  The  plaintiff  was  cast  in  the  action  and 
Judgment  rendered  against  him  for  costs. 
Upon  application  of  the  clerk  at  August,  term, 
1917,  a  decree  of  sale  for  foreclosure  was  en- 
tered by  the  court  The  land  was  sold  ac- 
cordingly by  the  clerk,  and  purchased  for 
$400  by  defendant.  The  sale  was  reported  by 
the  clerk  and  confirmed  at  October  term, 
1917.  At  same  term  of  court  a  motion  was 
made  by  plaintiff  to  set  aside  the  order  of 
confirmation  upon  the  ground  of  gross  inade- 
quacy of  price;  at  same  time  plaintiff  offer- 
ed to  pay  the  judgment  for  costs  in  full  and 
all  costs  and  expenses  of  sale.  His  honor 
found  that  the  sale  was  duly  advertised  in 
accordance  with  law,  but  that  plaintiff  had 
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no  actual  knowledge  of  it,  and  that  tlie  de- 
fendant in  the  action  purchased  the  land  at 
less  than  one-third  of  its  actual  value.  The 
judge  set  aside  the  sale  and  entered  Judg- 
ment as  set  out  in  record. 

[1]  It  must  be  admitted  that  if  the  superior 
court  In  term,  acting  through  the  presiding 
judge,  had  Jurisdiction  to  enter  the  decree 
of  foreclosure  of  the  mortgage  given  for 
costs,  it  had  the  power  and  it  was  its  duty  to 
supervise  the  sale,  and  see  that  the  land 
brought  fi  fair  price.  The  right  to  set  aside, 
at  same  term  when  made,  an  order  of  con- 
firmation, or  any  other  decree,  is  unques- 
tioned. 

[2]  We  are  of  opinion  that,  where  a  mort- 
gage or  deed  in  trust  is  made  to  a  clerk  of 
the  superior  court  to  secure  costs  under  Re- 
vlsal,  §  266,  conferring  upon  the  clerk  a  power 
of  sale  in  default  of  payment  of  costs,  when 
adjudged  against  the  party  giving  the  mort- 
gage, the  clerk  can  exercise  the  power,  or  he 
may  report  the  matter  to  the  court  for  a  de- 
cree of  sale,  as  was  done  in  this  case.  The 
latter  Is  undoubtedly  the  safest  course  and 
the  better  practice,  as  it  Insures  a  safer  title 
and  a  better  price,  and  prevents  a  needless 
sacrifice,  as  would  have  been  the  case  in  this 
Instance. 

[3]  Where  the  court  assumes  Jurisdiction, 
and  undertakes  to  foreclose  by  decree,  confir- 
mation is  of  course  proper,  and  possibly  nec- 
essary. 

[4]  Under  such  conditions,  the  parties  are 
all  before  the  court,  and  it  has  Jurisdiction 
over  the  res,  the  land.  We  see  no  reason 
why  such  mortgages  should  not  be  foreclosed 
by  the  cleric  by  Judicial  decree  in  the  nature 
of  foreclosure  proceedings,  and  under  the 
sui)ervi8ion  and  control  of  the  court.  We 
have  a  precedent  directly  in  point  in  Ryan  v. 
Martin,  103  N.  C.  282,  9  S.  E.  197,  where  It  Is 
held  that  a  mortgage  given  under  section  120 
of  the  Code  (now  section  266,  Revisal),  in 
lieu  of  prosecution  bond,  may  be  foreclosed 
by  the  court  upon  motion,  upon  notice,  in  the 
original  action.  In  order  to  understand  and 
comprehend  the  syllabus  to  this  case,  and  its 
bearing  upon  the  case  at  bar,  it  Is  necessary 
to  consult  the  original  record. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

(175  N.  C.  338) 

SCOTT  V.  CATES.     (No.  328.) 

(Supreme  Court  of  North  Carolina.    April  10, 

1918.) 


1.  Animals  ^=s>44,  S^-^Khllino  in  Defense 
OF  Pbopebty. 
An  action  may  be  maintained  to  recover 
damages  for  the  unlawful  killing  or  injuring  of 
a  dog,  but  if  the  dog  was  in  pursuit  of  a  domes- 
tic animal,  imminently  threatening  its  injury 
or  destruction,  so  that  a  man  of  ordinary  pru- 
dence would  be  reasonably  led  to  believe  that 
it  was  necessary  for  him  to  kill  the  dog  to 
protect  his  property,  and  to  act  at  once,  the  j 


f  owner  of  the  pursued  animal  was  entitled  to 
do  so. 

2.  Animals  ^=>85— Rilling  of  Dog— Mat- 
ter OF  Excuse— Burden  op  Proof. 

In  an  action  for  killing  a  dog,  the  burdea 
is  on  defendant,  alleging  he  killed  to  prevent 
injury  to  his  turkeys,  to  prove  such  matter  of 
excuse  to  the  satisfaction  of  the  jury;  the  kill- 
ing, being  admitted. 

3.  Animals  ^=»94,  96— Tbespassinq  Doos. 

The  presence 'of  dogs  on  defendant's  prem- 
ises gave  him  the  right  to  drive  them  away, 
but  not  to  injure  them  unnecessarily,  though 
trespassing. 

4.  Animals  ^=»44— Appeal  and  Error  ^=» 
1066— Prejudicial  Errort-Instruction. 

In  an  action  for  killing  a  dog  and  injuring 
another,  error  in  charging  that  the  burden  was 
on  plaintiff  to  satisfy  the  jury  the  shooting  was 
unlawful  and  wrongful,  instead  of  instructing 
them  that,  the  shooting  being  admitted,  the 
burden  was  on  defendant  to  prove  a  legal  ex- 
cuse, was  erroneous  and  prejudicial  to  plaintiff, 
where  the  shooting  was  on  defendant's  premises, 
and  the  only  evidence  of  the  circumstances 
came  from  defendant  and  his  witnesses. 

Appeal  from  Superior  Court,  Alamance 
County;  Connor,  Judge. 

Action  by  A.  N.  Scott  against  Charles  F. 
Cates.  From  a  judgment  for  defendant, 
plaintiff  appeals.    New  trial. 

This  is  an  action  to  recover  damages  for 
killing  one  bird  dog  and  injuring  another, 
belonging  to  the  plaintiff.  The  defendant 
admits  In  his  answer  that  he  shot  at  the 
dogs,  and  upon  the  evidence  the  fact  that  he 
killed  one  and  injured  the  other  Is  not  in  con- 
troversy. He  alleges  as  defense  that  the 
dogs  were  pursuing  a  flock  of  turkeys  on 
his  land  at  the  time  he  shot,  and  he  offered 
evidence  tending  to  prove  that  It  was  neces- 
sary to  shoot  to  preserve  the  turkeys  from 
destruction.  There  was  also  evidence  tend- 
ing to  prove  that  the  danger  to  the  turkeys 
was  not  imminent,  and  that  it  was  not  neces- 
sary to  shoot  the  dogs. 

His  Honor  charged  the  jury,  among  other 

things,  as  follows: 

''Upon  these  allegations  and  denials,  in  order 
that  the  court  may  render  a  judgment  in  this 
case,  it  is  necessary  to  ascertain  whether  or 
not  the  admitted  shooting  was  unlawful  and 
wrongful.  This  will  depend  upon  how  the 
facts  are,  and,  inasmuch  as  under  our  system 
of  jurisprudence  the  jury  ascertains  the  facts 
from  the  evidence,  the  court  has  formed  an 
issue  which  is  submitted  to  you  in  the  form  of 
a  question,  the  issue  being  as  follows:  'Did  the 
defendaiit  unlawfully  and  wrongfully  shoot  the 
dogs  of  the  plaintiff  as  alleged  in  the  com- 
plaint?* You  will  note  that  the  determining 
words  in  this  issue  are  'unlawfully*  and  'wrong- 
fully,' there  being  no  controversy  that  the  de- 
fendant did  shoot  the  dogs  of  the  plaintiff.  (I 
instruct  you  that  the  burden  of  this  issue  is  u^- 
on  the  plaintiff;  that  is,  that  unless  the  evi- 
dence offered  by  the  plaintiff  in  this  case,  and 
by  the  defendant,  satisfies  you  that  the  shooting 
was  unlawful,  you  should  answer  this  issue 
'No,*)  and  it  is  only  in  the  event  that  you  find 
the  facts  which  the  court  instructs  you  must 
be  found  in  order  to  make  the  shooting  unlaw* 
ful  and  wrongful  by  the  greater  weight  of  the 
evidence  that  you  would  answer  'Yes.* " 

The  plaintiff  excepted  to  the  part  of  the 
charge  in  parentheses. 
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There  was  a  verdict  and  judgment  in  favor 
of  the  defendant,  the  jury  having  answered 
the  issue  read  to  them  **No,"  and  the  plain- 
tiff appealed. 

Thos.  C.  Carter,  of  Mebane,  for  appellant 
Long  &  Long,  of  Graham,  for  appellee. 

ALLEN,  J.    [1]  It  is  the  settled  law  of  this 

state: 

That  an  action  may  be  maintained  to  recover 
damages  for  the  unlawful  kiUing  or  injuring  of 
the  dog  of  another,  but  if  the  dog  is  in  pursuit 
of  a  domestic  animal,  and  "if  the  danger  to  the 
animal  whose  injury  or  destruction  is  threaten- 
ed be  imminent  or  his  safety  presently  menaced, 
in  the  sense  that  a  man  of  ordinary  prudence 
would  be  reasonably  led  to  believe  that  it  is 
necessary  for  him  to  kill  in  order  to  protect  his 
property,  and  to  act  at  once,  he  may  defend 
it,  even  unto  the  death  of  the  dogj  or  other  ani- 
mal, which  is  about  to  attack  it."  State  v. 
Smith,  156  N.  C.  628,  72  S.  E.  321,  36  L.  R. 
A.  (N.  S.)  910,  and  cases  cited  in  the  opinion. 

[2]  This  is  but  an  application  of  the  doc- 
trine of  self-defense  to  the  protection  of 
property,  and,  as  in  homicide  the  burden  is 
on  the  defendant  to  prove  matters  of  excuse 
to  the  satisfaction  of  the  jury,  the  killing  be- 
ing admitted,  the  same  rule  prevails  when  it 
is  sought  to  avoid  liability  for  the  destruc- 
tion of  property. 

"The  law  esteems  all  private  property  sacred 
from  the  violent  interference  of  others,  and  he 
who  takes,  injures,  or  destroys  it  will  be  held 
a  trespasser,  until  he  shows  a  justification." 
Hale  V.  Lawrence,  21  N.  J.  Law,  730,  47  Am. 
Dec.  195. 

[3]  The  presence  of  the  dogs  on  the  prem- 
ises of  the  defendant  gave  him  the  right  to 
drive  them  away,  but  not  to  injure  them  un- 
necessarily, although  trespassing.  3  G.  J. 
134;  2  Cyc.  418;  1  R.  O.  L.  1136. 

[4]  It  follows  that  it  was  erroneous  to 
charge  the  jury  that  the  burden  was  on  the 
plaintiff  to  satisfy  the  jury  that  the  shooting 
was  unlawful  and  wrongful,  instead  of  in- 
structing them  that,  the  shooting  being  ad- 
mitted, the  burden  was  on  the  defendant  to 
prove  a  legal  excuse,  as  heretofore  defined, 
to  the  satisfaction  of  the  jury,  and  the  error 
was  very  prejudicial  to  the  plaintiff,  as  the 
shooting  was  on  the  premises  of  the  defend- 
ant, and  the  only  evidence  of  the  circumstanc- 
es surrounding  the  shooting  came  from  the 
defendant  and  his  witnesses. 

New  trial. 


(175  N.  C.  844) 

DURHAM  LIFE  INS.  CO.  v.  MOIZB  et  aL 

(No.  322.) 

(Supreme  Court  of  North  Carolina.     April  10, 

'    1918.) 

1.  Sales  <®=»22(2)— WiTiroRAWAL  of  OrrEB. 

Where  defendants  offered  to  sell  to  plaintiff 
corporation  90  shares  of  its  capital  stock,  but 
the  offer  was  withdrawn  in  writing  before  its 
acceptance  by  the  corporation's  board  of  direc- 
.tors,  no  contract  was  made  between  the  parties* 
since  an  offer  to  sell  imposes  no  obligation  until 
it  is  accepted  according  to  its  terms. 


2.  Sales  ^=s>22(2)  —  Offeb  to  Sell  —  With- 

DBAWAL. 

An  offer  to  sell,  being  without  consideration, 
was  merely  an  option,  and  could  be  withdrawn 
at  any  time  before  acceptance. 

3.   CORPOBATIONS    <&=»376— ELECTION    TO    PUB- 

GHASE  Stock— Chabteb  Pbovision— Trans- 
action Not  Within. 
Where  no  offer  had  been  made  by  an  out- 
sider to  stockholders  in  a  corporation  to  pur- 
chase their  stock,  and  no  such  offer  was  men- 
tioned in  the  stockholders'  communication  to  the 
corporation  offering  to  sell  it  their  stock  (an 
offer  which  was  withdrawn  by  them  before  ac- 
ceptance by  the  company),  the  transaction  did 
not  come  within  the  provision  of  the  charter 
that  a  holder  of  stock  desiring  to  sell  should  first 
notify  the  corporation,  and  that  the  corporation 
might  elect  to  purchase  at  a  price  not  lower 
than  the  price  named  in  the  offer. 

Appeal  from  Superior  Court,  Durham 
County;   Connor,  Judge. 

Action  by  the  Durham  Life  Insurance  Com- 
pany against  A.  M.  Moize  and  others.  fVom 
a  Judgment  for  defendants,  plaintiff  appeals. 
No  error. 

Civil  action  tried  upon  these  issues: 

"(1)  Did  the  defendants  offer  to  sell  the  plain- 
tiff their  stock  in  the  Durham  Life  Insurance 
Company,  as  alleged  in  the  complaint?  An- 
swer :   Yes. 

"(2)  Did  the  defendants  withdraw  said  o£fer 
before  its  acceptance,  as  alleged  in  the  answer? 
Answer:    Yes." 

At  the  conclusion  of  all  the  evidence,  the 
court  charged  the  jury,  if  they  believed  the 
evidence,  they  would  answer  each  of  the  said 
issues  in  the  affirmative.  The  plaintiff  ap- 
pealed. 

W.  G.  Bramham  and  Fuller,  Beade  &  Ful- 
ler, all  of  Durham,  for  appellant  E.  J. 
Hill  and  Bryant  &  Brogden,  all -of  Durliam, 
for  appellees. 

BROWN,  J.  It  Is  admitted  that  defend- 
ants offered  to  sell  to  plaintiff  90  shares  of 
its  capital  stock  at  $125  per  share,  and  this 
action  is  brought  to  enforce  Its  delivery. 
The  defendants  allege  that  before  the  offer 
was  accepted  it  was  withdrawn.  The  offer 
to  sell  was  made  in  writing  on  May  8tli.  A 
call  was  issued  for  plaintiff's  board  of  di- 
rectors to  meet  on  May  13th  to  consider  tbe 
offer.  On  May  12th,  before  the  oflfer  was 
acted  on  or  accepted,  it  was  withdrawn  in 
writing. 

[1]  It  is  well  settled  that  no  contract  Is 
complete  without  the  assent  of  both  parties, 
and  an  offer  to  sell  imposes  no  obligation 
until  It  is  accepted  according  to  its  terms. 
The  undisputed  evidence  shows  that  defend- 
ants* oflfer  to  sell  was  withdrawn  before  ac- 
ceptance. Therefore  no  contract  was  enter- 
ed into  between  the  parties.  Railway  Co.  y. 
Mill  Co.,  119  U.  S.  149,  7  Sup.  Ct  168,  30 
L.  Ed.  376. 

[2]  The  oflfer  to  sell  was  without  consider- 
ation, was  an  option  merely,  and  could  be 
withdrawn  at  any  time  before  acceptance. 

[3]  It   is   contended   that   the  defendants 
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were  compelled  to  sell  to  plaintiff  under  a 
provision  of  its  charter  which  provides  that: 
**A  holder  of  stock  desiring  to  sell  or  transfer 
any  part  of  such  stock  shall  first  notify  this  cor- 
poration of  such  desire,  and  if  such  stockholder 
so  elect,  also  of  any  bona  fide  offer  such  stock- 
holder may  have  received  therefor.  Within  fif- 
teen days  after  the  receipt  of  notice  from  such 
stockholder  of  the  desire  to  sell  such  stock  and 
of  a  bona  fide  offer  received  by  such  stockholder 
therefor,  together  with  the  name  and  address  of 
the  person  by  whom  it  is  made,  this  corpora- 
tion, through  its  board  of  directors  or  executive 
committee,  may  elect  to  purchase  such  stock  at 
any  price  not  lower  than  the  price  named  in 
such  offer,  and  upon  payment  or  tender  of  such 
price  by  this  corporation  within  ten  days  after 
such  election,  the  holder  of  such  stock  shall  sell 
and  transfer  the  same  to  this  corporation  forth- 
with." 

It  is  manifest  that  the  parties  were  not 
proceeding  nnder  the  charter,  as  no  offer 
had  been  made  by  an  outsider  to  defendants 
to  purchase  their  stock,  and  no  such  offer  is 
mentioned  in  defendant's  communication  to 
plaintiff. 

The  transaction  does  not  come  within  the 
provisions  of  the  charter,  but  can  only  be  re- 
garded in  the  light  of  a  unilateral  contract  or 
option  given  to  plaintiff  to  purchase.  As  it 
is  undisputed  that  the  offer  was  withdrawn 
in  writing  before  acceptance,  the  charge  of 
the  court  is  correct. 

No  error. 


(115  N.  C.  722) 

STATE  V.  RODERICK.     (No.  273.) 

(Supreme  Court  of  North  Carolina.     April  8, 

191&) 

HoinciDE  ^=s>232  ~  Premeditation  and  De- 
liberation—Evidence. 
Absence  of  provocation,  conduct  of  defendant 
in  homicide,  in  cursing  and  abusing,  and  his  de- 
clared purpose,  before  the  killing,  to  kill  deceas- 
ed, furnish  evidence  of  premeditation  and  delib- 
eration. 

Appeal  from  Superior  Court,  New  Hanover 
County;   Devin,  Judge. 

Emanuel  Roderick,  Jr.,  was  by  verdict 
found  guilty  of  murder  In  the  first  degree, 
sentenced  to  death,  and  appeals.    Aflarmed. 

J^ames  S.  Manning,  Atty.  Gen.,  and  Robert 
H.  Sykes,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  No  brief  has  been  filed  for 
the  prisoner,  but,  as  it  is  a  capital  case,  we 
have  nevertheless  carefully  examined  the 
record.  The  deceased,  who  was  the  wife  of 
the  prisoner,  was  killed  on  July  20,  1917,  by 
a  pistol  shot  wound  near  the  center  of  the 
forehead. 

The  evidence  for  the  state  tends  to  prove 
that  the  deceased  was  on  a  visit  to  relations 
from  Wednesday  preceding  the  killing  until 
Friday,  the  day  of  the  killing,  when  she 
returned  home ;  that  on  the  day  of  the  kill- 
ing the  prisoner  said  "his  wife  was  coming 
liome  that  morning  and  there  was  going  to 
be  hell  to  pay";  that  the  wife  of  the  pris- 
oner Tirought  to  her  home  some  bundles  and  a 


half  bushel  of  clams;  that  the  prisoner  be- 
gan cursing  and  abusing  her  as  soon  as  she 
entered  her  home;  that  she  started  to  get 
the  clams  to  take  in  the  house  and  the  pris- 
oner said :  "You  need  not  bring  them  damn 
clams  in  here;  they  will  never  do  you  any 
good,  God  damn  you;  I  am  going  to  kill 
you,  anyhow ;"  that  the  fatal  shot  was  fired 
by  the  prisoner  15  or  20  minutes  later. 

The  absence  of  provocation,  the  conduct  of 
the  prisoner,  and  his  declared  purpose  to 
kill,  preceding  the  killing^  furnish  evidence 
of  premeditation  and  ddiberation,  which 
was  submitted  to  the  Jury  under  instructions 
free  from  error. 

The  only  exceptions  are  to  parts  of  the 
charge,  which  follow  numerous  precedents  In 
this  court. 

We  find  no  error  in  the  record. 

No  error. 

"  (175  N.  C.  878) 

AVERY  V.  PALMER  et  al.    (No.  172.) 

(Supreme  Court  of  North  Carolina.     April  10, 

1918.) 

Principal  anu  Agent  «=5>159(1)— Injuby  to 
Third  Person  —  Liabiuty  op  Pbincipai* 
AND  Agent. 
In  an  action  for  death  of  plaintiff's  testator, 
due  to  testator's  cart  giving  way  while  hauling 
a  tombstone,  pursuant  to  agreement  with  de- 
fendant agent,  who  sold  the  tombstone  for  de- 
fendant principal,  that  the  agent,  in  an  attempt 
to  dissuade  testator  from  using  the  cart,  which 
did  not  appear  to  be  strong  enough,  and,  in  re- 
sponse to  a  question  of  testator,  underestimat- 
ed the  weight  of  the  tombstone,  held,  under  evi- 
dence, to  create  no  liability  of  cither  defendant; 
testator,  who  supervised  the  loading,  being  a 
farmer  32  years  old  and  experienced  in  hauling 
things  of  weight. 

Apptal  from  Superior  Court,  Craven  Coun* 
ty;  Oilvert,  Judge. 

Action  by  A.  W.  Avery,  executor  of  A.  C. 
Avery,  against  C.  M.  Palmer  and  another. 
Judgment  of  nonsuit,  and  plaintiff  appeals. 
Affirmed. 

This  action  was  to  recover  damages  for 
alleged  negligence  on  the  part  of  defendants, 
causing  the  death  of  plaintiff's  intestate. 
There  were  also  allegations  in  the  complaint 
that  plaintiffs  testator's  death  was  caused  by 
the  false  and  fraudulent  representation  on  the 
part  of  said  C.  C.  Perry,  as  agent  of  defend- 
ants, as  to  weight  of  a  certain  tombstone 
which  the  testator  undertook  to  haul,  and 
in  doing  so  came  to  his  death.  Defendants 
answered,  denying  liability.  On  motion  made 
in  apt  time,  there  was  Judgment  of  nonsuit, 
and  plaintiff  excepted  and  appealed. 

D.  Lw  Ward  and  Guion  &  Guion,  all  of  New 
Bern,  for  appellant.  R.  L.  Smith,  of  Albe- 
marle, and  T.  D.  Warren  and  Moore  &  Dunn, 
all  of  New  Bern,  for  appellees. 

HOKE,  J.  There  was  evidence  on  the  part 
of  plaintiff  tending  to  show  that  in  November, 
1916,  C.  C.  Perry,  as  agent  for  his  codefend- 
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ant  Palmer,  had  sold  to  one  B.  D.  Avery,  a 
tombstone  for  his  wife,  and  same  had  been 
shipped  by  railroad  to  Cove  City,  N.  C,  to 
be  thence  carried  and  erected  at  Asbury 
Church,  about  five  miles  distant  from  the  sta- 
tion. That  the  shipment,  consisting  of  the 
headstone,  \vith  base,  a  footstone,  and  cop- 
ing, also  of  stone,  to  Inclose  the  grave,  had 
been  placed  on  the  platform,  and  this  coping, 
proved  or  estimated  to  be  about  half  of  the 
entire  weight,  had  been  hauled  to  the  church 
on  the  Saturday  before  by  another  person. 
That  on  the  day  in  question  the  testator, 
who  owned  a  farm  In  and  near  Cove  City, 
was  there  on  business  with  his  cart,  and, 
learning  that  the  stone  was  to  be  hauled,  ap- 
plied to  do  the  work,  and  the  offer  was  ac- 
cepted by  Perry,  who  was  there  in  charge, 
the  cart  not  then  being  present.  This  cart, 
an  ordinary  one-horse  vehicle,  having  an  iron 
axle,  with  two  regular  cart  wheels  with  iron 
tires  and  superstructure,  two  shafts  of  hewed 
cypress,  5x6  Inches  In  size  and  13  feet  long, 
8  feet  of  which  was  for  the  body  under  which 
the  shafts  were  connected  by  rungs  inserted 
al  Intervals  in  bored  holes  and  with  uprights 
also  in  the  shafts.  The  remaining  five  feet 
was  for  the  mule,  and  which  was  hitched 
to  the  first  rung.  That,  when  testator  drove 
up  to  the  station  platform  with  his  mule  and 
cart,  defendant  Perry  said  to  him,  "That  cart 
is  not  going  to  hold  that  stone;"  and  testator 
replied,  "How  much  do  you  think  it  weighs?'* 
and  Perry  replied,  "1,650  pounds;"  and  said, 
"There  is  a  round  out  in  front  of  your  cart; 
you  had  better  get  a  wagon  to  haul  it  in." 
That  testator  replied  his  mule  hauled  that 
much  guano,  and  would  haul  it  all  right, 
and,  being  advised  by  some  one  to  get  some 
timbers  2x4  for  an  additional  strength  to  the 
bed  of  the  cart,  testator  did  so.  The  cart 
was  loaded  under  his  supervision,  and  started 
on  the  way.  About  2^^  miles  from  Cove  City 
the  road  crossed  a  bridge  over  a  creek  which 
had  some  rise  in  the  approach,  and  at  the 
further  end  there  was  a  drop  from  the 
bridge  to  the  road  of  2  or  3  inches.  The 
mule  pulled  the  load  up  the  rise  and  over  the 
bridge,  and,  as  the  cart  went  off  the  bridge, 
testator  jumped  up  on  the  shafts  next  the 
mule,  and,  there  being  no  chain  or  other  con- 
trivance to  hold  the  stone  steadily  in  its 
place  over  the  axle,  it  slipped  forward  some 
inches,  broke  both  shafts,  sliding  down  on 
testator,  and  crushed  him  so  that  he  soon 
thereafter  died. 

There  were  facts  in  evidence,  tending  to 
show  that  the  stones  loaded  by  testator 
weighed  2,350  lbs.,  which,  with  the  crate, 
would  probably  run  it  to  2,500  lbs.,  and  that 
the  cart,  if  correctly  loaded,  would  have 
hauled  safely  as  much  as  2,000  lbs.,  but  not 
as  much  as  3,000  lbs.;  that  Perry  had  not 
seen  the  stone  till  it  came  to  the  station;  that 
the  weight  of  the  entire  shipment  was  3,000 
lbs.,   raised  by   the   railroad   to   something 


over  3,100  lbs.,  as  shipping  weight,  and  tliis 
included  the  coping,  which  was  something 
near  one-half  of  the  whole  shipment;  that  the 
stone  was  sold  by  weight,  and  the  design  of 
this  stone  called  for  a  weight  of  1,650  lbs., 
and  the  data  In  Perry's  possession  all  tended 
to  show  that  1,650  lbs.  was  the  true  weight 
or  very  near  it;  that  testator  was  a  farmer, 
about  32  years  of  age,  owning  property  and 
doing  the  ordinary  work  of  a  farmer  in  lift- 
ing and  hauling  things  of  weight  that  came  to 
hand  in  the  course  of  the  work,  and  that  be 
had  also  worked  some  In  the  lumbering  busi- 
ness. There  was  also  evidence  tending  to 
show  that  in  the  loading  ot  the  stone  into  the 
cart,  which  was  done  under  testator's  super- 
vision, there  were,  as  stated,  no  chains  or 
other  arrangement  by  which  the  weight  could 
be  held  in  its  proper  place  over  the  axle,  and 
that  the  break  was  caused  by  reason  of  the 
stone  slipping  forward  on  the  shafts,  chiefly 
at  the  drop  from  the  bridge  to  the  dirt  road. 
On  perusal  of  this  record,  and  in  full  rec- 
ognition of  the  accepted  principle  that,  on  a 
motion  for  nonsuit,  consideration  may  be 
given  only  to  facts  and  legitimate  inferences 
therefrom  which  tend  to  support  plaintiff's 
position,  we  are  of  opinion  that  on  this  tes- 
timony, in  no  aspect  of  it,  can  a  recovery  be 
sustained  by  plaintiff  either  for  a  negligent 
or  intentional  wrong.  In  Ramsbottom  v.  Ry„ 
138  N.  C.  38,  50  S.  E.  448,  negligence,  as  a 
constituent  part  of  an  actionable  wrong,  was 
said  to  exist  when  there  had  been  a  failure 
to  exercise  proper  care  in  the  performance 
of  some  legal  duty  which  defendant  owed 
to  plaintiffs  under  the  circumstances  in 
which  they  were  placed,  proper  care  t>elng 
that  degree  of  care  which  a  prudent  man 
should  use  under  like  circumstances  and 
charged  with  a  like  duty.  It  is  not  usual 
that  the  legal  duty  referred  to  is  involved  in 
the  ordinary  adjustments  for  breaches  of  a. 
contract,  though  a  contract  may  create  the 
conditions  out  of  which  the  added  duty  will 
arise,  as  shown  in  the  case  of  Dail  v.  Taylor. 
151  N.  C.  284,  66  S.  E.  135,  28  L.  R.  A.  (N. 
S.)  949,  an  action  by  a  vendee  of  a  lot  of 
Coca-Cola  against  the  vendor  and  manufac- 
turers for  physical  injuries  caused  by  an  ex- 
plosion of  one  of  the  bottles.  Inasmuch  as 
it  appeared  that  some  serious  injury  was 
likely  to  follow  unless  due  care  was  used  in 
bottling  this  preparation,  it  was  held  that, 
in  the  absence  of  any  specific  warranty  to 
that  effect,  the  vendor  and  manufacturer  was 
required  to  use  such  care,  and  for  a  breach 
of  duty  in  this  respect,  and  which  was  the 
proximate  cause  of  the  injury,  an  action 
would  properly  lie.  A  like  ruling  has  been 
recently  made  in  Cashwell  v.  Bottling  Works, 
174  N.  C.  324,  93  S.  E.  901.  Again,  this  form 
of  liability  is,  at  times,  superimposed  by  the 
law  in  certain  kinds  of  contracts  as  in  case 
of  contracts  of  carriage  with  public  service 
companies,  where,  for  reasons  of  public  jh)!- 
icy,  a  strict  performance  of  the  stipulated 


N.C.) 


ACME  MFG.  CO.  v.  McCORMICK 


555 


dirties  is  required,  as  instanced  in  Peanut  Co. 
•  V.  R.  R..  155  N.  C.  148,  71  S.  B.  71,  particular- 
ly in  the  concurring  opinion  of  Associate  Jus- 
tice Allen.  • 

Construing  the  record  in  view  of  these 
principles,  so  far  as  defendant  Palmer  was 
concerned,  he  did  nothing  personally  in  the 
matter  except  to  ship  the  stones,  properly 
crated,  pursuant  to  his  contract,  and  it  is 
not  contended  that  he  is  in  any  way  respon- 
sible, except  in  so  far  as  it  may  arise  from 
the  conduct  of  his  codefendant  Perry,  at  the 
time  and  within  the  course  and  scope  of  his 
agency;   and  as  to  the  latter,  as  heretofore 
stated,  we  see  nothing  in  this  transaction 
which  shows,  or  tends  to  show,  any  negli- 
gent breach  of  duty  on  his  part    This  is  not 
a   case  of  master  and  servant,  within  the 
technical  and  usual  meaning  of  the  term, 
where  certain  recognized  duties  exist  by  rea- 
son   of   the   relationship,    as   in    Brown   v. 
Foundry  Co.,  170  N.  C.  38,  86  S.  E.  725;  but 
the  men  were  dealing  at  arm's  length,  with 
the  subject-matter  of  the  agreement  before 
them,  and  equally  open  to  the  observation  of 
both.    All  the  evidence,  both  of  plaintiff  and 
defendants,   tends  to  show  that  Perry  had 
not  seen  these  stones  till  he  saw  them  on 
the  station  platform  where  they  had  been 
placed  by  the  consignee  and  purchaser ;  and, 
according  to  plaintiffs  own  testimony,  the 
only  statement  he  made  about  the  weight 
was  in  the  effort  to  dissuade  the  testator 
from  the  use  of  the  cart,  which  did  not  ap- 
pear to  him  to  be  sufficiently  strong  or  se- 
cure for  the  purpose;   and,  though  he  seems 
to  have  been  mistaken  in  his  estimate,  for  it 
was  evidently   given   only   as   an  estimate, 
"Wliat  do  you  think  it  weighs?"  was  the 
question  asked  by  deceased,  it  was  a  true 
statement,  according  to  all  the  data  that  he 
had,  both  the  shipping  weight  and  the  de- 
sign and  the  price,  based  upon  weight,  all 
tending  to  show  that  1,650  lbs.  or  more  was 
the  correct  weight 

And  there  was  nothing  concealed  or  with- 
held, or  probably  threatening,  in  the  mak- 
ing of  such  a  contract,  assuredly  none  that 
was  not  equally  open  to  both.  As  heretofore 
stated,  the  stone  was  there  to  show  for  itself. 
The  question  of  its  weight  was  well  within 
the  testator's  intelligence  and  experience. 
By  the  terms  of  the  contract,  he  was  to 
have  it  loaded,  and  did  supervise  and  direct 
the  loading  of  it  himself,  and,  on  the  facts 
presented,  we  are  clearly  of  opinion  that  an 
action  predicated  upon  a  negligent  breach 
of  duty  cannot  be  sustained  against  either  of 
defendants. 

It  was  alleged  in  the  complaint  and  urged 
on  the  argument  that  defendants  could  be 
held  liable  by  reason  of  false  and  fraudulent 
statements  on  the  part  of  agent  Perry;  but, 
as  shown  by  the  evidence  and  the  testimony 
in  behalf  of  plaintiff,,  his  statements  were 
correct,  according  to  all  the  data  that  Perry 


had,  and  were  biade,  not  with  a  view  of  en- 
ticing the  deceased  into  the  contract,  but  in 
the  endeavor  to  prevent  him  from  undertak- 
ing the  work  without  getting  another  ve- 
hicle. There  is  therefore  no  element  of  de- 
ceit or  fraud  in  the  transaction,  and  on  the 
facts  in  evidence  the  Judgment  of  nonsuit 
must  be  affirmed. 
Affirmed. 

a76  N.  C.  277) 
ACME  MFG.  CO.  v.  McCORMICK.    (No.  298.) 

(Supreme  Court  of  North  Carolina.     April  3, 

1918.) 

1.  EviDCi^cE  ^=»441(11)  —  Pabol  Evidence  — 
Contemporaneous  Ao^^ment  Contbadict- 
iNo  Wrfting. 

In  an  action  on  a  note  a  defense  that  there 
was  a  contemporaneous  agreement  that  the  mak- 
er would  not  be  required  to  pay  according  to  its 
terms,  and  that  time  to  pay  the  principal  would 
be  extended  on  payment  of  interest,  cannot  be 
allowed,  because  contradicting  the  written  prom- 
ise. 

2.  Evidence  <g=»445(l)— Parol  Evidence  Af- 
fecting  Writing  —  Subsequent  Agbee- 

MENT. 

The  rule  ezclading  evidence  of  a  parol  agree- 
ment does  not  apply  to  an  agreement  made  after . 
execution  of  the  writing  changing  or  modifying 
the  agreement. 

3.  Bills  and  Notes  ^=»139(1)--Time  of  Pay- 
kent— Extension  by  Subsequent  Agree- 
ment—Consideration. 

Consent  to  payee  insuring  the  life  of  the 
maker  of  a  note  to  secure  its  payment  is  a  val- 
uable consideration  for  a  subsequent  agreement 
to  extend  the  time. 

4.  Insurance  ^=»138(1)— -Life  Insurance  to 
Secure  Debt — Consent  of  Insured. 

Consent  of  insured  is  necessary  to  a  valid 
policy  of  life  insurance  taken  out  by  another  to 
secure  a  debt. 

Appeal  from  Superior  Court,  Robeson 
County;   Connor,  Judge. 

Action  by  the  Acme  Manufacturing  Com- 
pany against  Martin  J.  McOormick.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Error. 

This  is  an  action  on  a  note  executed  by 
the  defendant  to  John  W.  Ward  for  $2,500, 
dated  April  19,  1915,  and  payable  October 
15,  1915. 

The  defendant  admitted  that  the  plaintiff 
was  the  equitable  owner  of  the  note,  but  de- 
nied that  it  was  transferred  to  the  plaintiff 
before  maturity.  The  defendant  alleged  in 
his  answer  as  a  defense: 

(1)  That  it  was  agreed  between  the  defend* 
ant  and  the  said  Ward,  at  the  time  of  the 
execution  of  the  note,  that  he,  the  said 
Ward,  would  hold  the  note  and  accept  the 
Interest  on  the  same  annually  until  the  de- 
fendant could  pay  the  whole  of  the  note. 

(2)  That  after  the  execution  of  the  note 
the  said  Ward  agreed  with  the  defendant 
that  if  he  would  allow  the  said  Ward  to 
take  out  insurance  on  his  life  in  the  sum  of 
$5,0(X),  payable  to  the  said  Ward,  as  secur- 
ity for  the  said  note,  that  he,  the  said  Ward, 
would  pay  the  premiums  on  the  policy  and 
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hold  the  same  to  secure  the  payment  of  the 
said  note  In  the  event  of  the  death  of  the 
defendant,  and  that  In  consideration  of  the 
defendant  allowing  the  said  Ward  to  take 
out  said  insurance  on  his  life  he  would  hold 
the  note  and  accept  the  Interest  on  the  same 
eacl\  year  until  the  defendant  could  pay  the 
same. 

The  plaintiff  moved  for  judgment  upon  the 
pleadings  upon  the  ground  that  the  answer 
admitted  the  execution  of  the  note,  and  that 
the  plaintiff  was  the  equitable  owner  there- 
of, and  that  the  answer  did  not  set  up  a  de- 
fense available  to  the  defendant 

The  motion  of  the  plaintiff  was  allowed, 
judgment  was  rendCBed  accordingly,  and  the 
defendant  excepted  and  appealed. 

McLean,  Varser  &  McLean  and  Mclntyre, 
Lawrence  &  Proctor,  all  of  Lumber  ton,  for 
appellant.  W.  E.  Lynch,  of  Rowland,  and 
T.  A-  McNeill,  Jr.,  of  Lumberton,  for  appel- 
lee. 

ALLEN,  J.  [1]  The  first  defense  relied 
on,  that  there  was  a  contemporaneous  agree- 
ment that  the  defendant  would  not  be  re- 
quired to  pay  the  note  according  to  its  terms, 
and  that  the  time  to  pay  the  principal  would 
be  extended  upon  the  payment  of  interest, 
cannot  be  allowed  because  in  direct  contra* 
diction  of  the  written  promise  to  pay. 

In  Hllllard  v.  Newberry,  153  N.  C.  109,  08 

S.  E.  1057,  defendant  relied  upon  an  alleged 

oral  contemporaneous  agreement  extending 

the  time  of  payment  beyond  that  shown  by 

the  face  of  the  note  sued  on,  and  the  court 

said: 

"As  heretofore  stated,  the  obligation  sued  on 
♦  ♦  •  coDtains,  in  addition,  a  positive  prom- 
ise to  pay  a  dcfiDite  sum,  and  at  a  specified 
time^  and  entitles  the  plaintiff  to  judgment  ac- 
cordmg  to  the  tenor  of  the  bond.  The  claim 
that  there  was  a  contemporaneous  oral  agree- 
ment to  the  effect  that  the  time  could  be  further 
extended  is  in  direct  contradiction  to  the  written 
stipulation  of  the  agreement,  and  under  several 
recent  decisions  of  the  conrt  such  a  position  was 
not  open  to  defendant.  Woodson  v.  Beck.  151 
N.  C,  p.  145  [65  S.  E.  751.  31  L.  R.  A.  (N.  S.) 
235] ;  Walker  v.  Cooper,  150  N.  C,  p.  129  [63 
S.  E.  681];  Walker  v.  Venters,  148  N.  C.  p. 
388  [62  S.  E.  510];  Mudge  v.  Varner,  146  N.  C., 
p.  147  [59  S.  E.  5401:  Bank  v.  Moore,  138  N. 
0.,  p.  529  [51  S.  E.  7^]." 

And  in  Bank  v.  Moore,  138  N.  C.  532,  51 

S.  E.  80: 

"The  only  defense  attempted  amounts  in  sub- 
stance to  this:  That,  though  the  defendant  exe- 
cuted his  note  and  received  a  valuable  considera- 
tion for  same,  there  was  an  understanding  and 
agreement  at  the  time  that  payment  should  nev- 
er be  enforced  or  demanded.  All  the  authorities 
are  agreed  that  such  a  defense  is  not  open  to  the 
defendant" 

See,  also,  to  the  same  effect  Rousseau  v. 
Call,  169  N.  O.  177,  85  S.  E.  414,  and  Bou- 
shall  V.  Stronach,  172  N.  G.  274,  90  S.  E,  198. 

These  authorities  are  not  in  conflict  with 
Evans  v.  Freeman,  142  N.  C.  61,  54  S.  K  847, 
and  Kemodle  v.  Williams,  153  N.  C.  475,  69 
S.  E.  431.  34  L.  R.  A.  (N.  S.)  934,  which  per- 
mit the  proof  of  a  contemporaneous  agree- 


ment as  to  the  mode  of  payment,  or  with  many 
other  cases  in  our  reports  in  which  the  con- 
temporaneous agreement  did  not  contradict 
the  writing. 

[2,  3]  This  rule,  excluding  evidence  of  a 
parol  agreement,  has  no  application  to  an 
agreement  made  after  the  execution  of  the 
writing,  changing,  or  modifying  the  wrltteu 
agreement  (Brown  v.  Mitchell,  168  N.  C.  313, 
84  S.  E,  404,  Ann.  Cas.  1917B,  933),  and  the 
subsequent  agreement  to  extend  the  time  of 
the  payment  of  the  principal  upon  the  pay- 
ment of  the  interest  *upon  the  debt,  in  con- 
sideration of  the  defendant  giving  his  con- 
sent for  the  payee  to  take  out  insurance  on 
his  life  as  security  for  the  debt,  is  therefore 
a  defense  if  based  on  a  valuable  considera- 
tion. 

The  question  of  what  constitutes  a  valn- 
able  consideration  was  considered  in  Insti- 
tute V.  Mebanem,  165  N.  O.  644,  81  S.  E.  1020, 
where  the  court  says: 


«*i 


In  9  Cyc.  312,  the  author  cites  many  authori- 
ties to  support  the  position  that:  *There  is  a 
consideration  if  the  promisee,  in  return  for  the 
promise,  does  anything  legal  which  he  is  not 
bound  to  do,  or  refrains  from  doing  anything 
which  he  has  the  right  to  do.  Whether  there  is 
any  actnal  loss  or  detriment  to  him,  or  actual 
benefit  to  the  promisor  or  not.*     ♦     ♦     ♦ 

"The  Exchequer  Chamber,  in  1875,  defined 
consideration  as  follows:  *A  valuable  considera- 
tion in  the  sense  of  the  law  may  consist  either 
in  some  right,  interest,  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment,  loss, 
or  responsibility  given,  suflfcred,  or  undertaken 
by  the  other.  Courts  will  not  ask  whether  the 
thing  which  forms  the  consideration  does  in 
fact  benefit  the  promisee  or  a  third  party,  or  ia 
of  any  substantial  value  to  any  one.  It  is 
enough  that  something  is  promised,  done,  for- 
borne, or  suffered  by  the  party  to  whom  the 
promise  is  made,  as  consideration  for  the  prom- 
ise made  to  him.*  Anson  on  Contracts,  63.  *In 
general,  a  waiver  of  any  legal  right  at  the  re- 
quest of  another  party  is  a  suflicient  considera- 
tion for  a  promise.'  Parsons  on  Contracts,  444. 
'Any  damage,  or  suspension,  or  forbearance  of 
right  will  be  sufficient  to  sustain  a  promise.*  2 
Kent's  Com.  (12th  Ed.)  465." 


If  the  consent  of  the  defendant  was  neces- 
sary to  the  issuing  of  the  policy  of  insur- 
ance, the  agreement  alleged  in  the  ansrwer 
comes  within  the  principle  laid  down,  as  ^e 
has  done  an  act  which  he  was  not  required 
to  do  and  has  also  conferred  a  substantial 
benefit  on  the  creditor,  the  payee  in  the  note. 

[4]  Was  the  consent  of  the  defendant  nec- 
essary to  a  valid  policy  of  insurance?  The 
question  has  not  been  presented  in  this  court 
before  this,  and  it  will  be  of  rare  occurrence, 
because  usually,  the  insured  must  submit  to 
a  physical  examination,  but  the  authorities 
generally  agree  that  the  consent  of  the  in- 
sured is  necessary. 

"It  is  held  to  be  contrary  to  public  policy  to 
insure  the  life  of  a  person  who  has  not  consented 
to  the  issuance  of  a  policy."  14  Mod.  Am.  Law, 
145. 

"Except  perhaps  in  the  case  of  an  infant,  it 
is  a  general  rule  that  a  policy  of  life  insurance 
taken  out  without  the  knowledge  or  consent  of 
the  insured  person  is  unenforceable,  though  it  is 
frequently  the  case  that  such  a  policy  is   en- 
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forced   no  question  being  raised.**     14  R.   0. 
Law,  889. 

"It  is  against  public  policy  to  allow  one  per- 
son to  have  insurance  on  the  life  of  another 
without  the  knowledge  of  the  latter.  Indeed,  it 
is  sometimes  made  a  felony  to  take  out  insur- 
ance on  the  life  of  another  without  his  knowl- 
edge."   25  Cyc.  732. 

See,  also,  to  the  same  effect  Vance  on  In* 
surance,  145;  Rombach  v.  Peidmont  Ins. 
Co..  35  La.  Ann.  233,  48  Am.  Rep.  239. 

The  principle  has  been  adopted  to  prevent 
speculation  in  human  life,  the  consent  of  the 
insured  being  regarded  as  a  safeguard 
against  excessive  insurance  on  the  life  of 
the  debtor,  which  might  cause  the  creditor 
to  be  more  interested'  in  his  death  than  In 
the  continuance  of  his  life. 

We  therefore  conclude  that  there  was  er- 
ror in  rendering  judgment  Upon  the  plead- 
ings in  favor  of  the  plaintiff. 

Reversed. 


(175  N.  C.  846) 
SLADE  V.  SHERROD  et  al.     (No.  355.) 

(Supreme  C>>urt  of  North  Carolina.     April  10, 

1918.) 

1.  Estoppel  ^=93(1)— Pleadings  —  Voluw- 
TARY  Nonsuit. 

Plaintiff  is  not  estopped  by  his  pleadings 
in  an  action  which  did  not  result  in  judgment, 
but  merely  a  voluntary  nonsuit. 

2.  Release  ^=»29(1)— Joint  Tobt-Fea8ob&— 
Exception. 

Where  there  are  joint  tort-feasors,  there  can 
be  but  one  recovery,  and  a  settlement  with  one 
is  a  release  of  the  other,  an  exception  being  that 
when  there  is  not  a  release,  but  merely  a  cove- 
nant not  to  sue  is  given  to  one  tort-feasor,  the 
amount  paid  is  simply  a  credit  to  be  entered  on 
the  total  recovery. 

3.  Release   «=>29(3)  —  Separate   Tort-Fea- 

SOR8. 

Where  plaintiff's  horse  and  bugg^  were  in- 
jured in  collision  with  an  autpmobile,  and  a 
Eassenger  in  the  car  assaulted  him  to  prevent 
im  from  ascertaining  the  number,  and  plain- 
tiff gave  such  passenger  a  written  release  of  his 
cause  of  action  for  the  assault  after  the  colli- 
sion and  injury  done  plaintiff^s  horse  and  buggy, 
in  which  assault  the  motor  company  owning  the 
car  and  its  president  were  not  concerned,  the  re- 
lease given  the  passenger  did  not  release  the 
motor  company  and  its  president  from  liability 
to  plaintiff  for  the  damage  to  his  horse  and 
buggy. 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Rockingham 
County;  Harding,  Judge. 

Action  by  West  Slade  against  W.  J.  Sher- 
rod  and  others.  From  a  judgment  against 
plaintiff,  he  appeals.  Reversed,  and  judg- 
ment entered  for  plaintiff. 

The  plaintiff,  a  colored  man,  brings  this 
action  against  the  defendant  Sherrod,  the 
owner  of  an  automobile,  and  the  automobile 
company  of  which  he  is  president,  to  recover 
damages  for  the  loss  of  his  horse  and  injury 
to  himself  and  his  buggy,  alleged  to  have 
been  caused  in  the  operation  of  an  automobile 
owned  by  the  defendant  Sherrod  and  operat- 
ed by  his  servant.    The  plaintiff  brought  a 


former  action  against  James  N.  Williamson, 
Jr.,  in  which  this  defendant  was  named  as 
codefendant  in  the  summons,  but  the  com- 
plaint was  filed  against  Williamson  only,  in 
which  there  were  two  causes  of  action  al- 
leged, one  for  this  injury,  and  a  second  cause 
of  action  for  an  assault  and  battery  commit- 
ted on  the  plaintiff  by  said  Williamson,  who 
was  a  passenger  In  the  machine,  to  prevent 
the  plaintiff  from  ascertaining  the  number 
of  the  machine.  In  said  former  action  the 
plaintiff  took  a  voluntary  nonsuit  as  to  all 
the  defendants  and  made  a  settlement  with 
the  said  Williamson  evidenced  by  the  fol- 
lowing paper  writing: 

"Received  of  James  N.  Williamson,  Jr.,  by 
and  through  his  attorney.  F.  S.  Parker,  Jr.,  the 
sum  of  two  hundred  dollars  ($200\  in  full  for 
any  and  all  claims  which  the  undersigned  has 
or  can  have  against  the  said  Jas.  N.  William- 
son, Jr.,  or  Stephen  I.  Moore,  arising,  out  of 
a  collision  between  an  automobile  and  a  wagon 
and  horse,  the  propertv  of  the  undersigned, 
which  occurred  in  Guilford  county  some  time 
during  the  month  of  November,  1913.  This 
settlement  is  specificallsr  to  cover  any  and  all 
claims  which  the  undersigned  or  any  other  par- 
tieSj  occupants  of  the  wagon,  have  or  can  have 
against  tne  said  Jas.  N.  Williamson,  Jr.,  or 
Stephen  I.  Moore,  because  of  any  incident  oc- 
curring at  the  time  of  or  after  said  collision, 
and  said  payment  is  accepted  in  full  for  all 
claims  of  any  kind  or  nature  which  the  under- 
signed or  any  other  occupant  of  said  wagon 
could  have  against  the  said  James  N.  William- 
son, Jr.,  or  the  said  Stephen  I.  Moore  for  and 
on  account  of  any  reason  whatsoever.  This 
receipt  is  not  intended  to  cover  any  claim  which 
the  undersigned  might  have  against  the  owner 
of  the  automobile  which  was  in  said  collision 
for  injuries  to  horse  and  wagon,  the  plaintiff 
being  at  this  date  of  opinion  the  said  William- 
son or  Moore  are  not  responsible  for  said  col- 
lision. June  15,  1916.  West  Slade,  by  P.  W. 
Glidewell,  W.  M.  Hendren,  Attorneys  for  West 
Slade." 

The  defendant  pleaded  the  above  settle- 
ment with  Williamson  as  a  bar  to  this  ac- 
tion. The  following  Issues  were  submitted 
to  the  jury: 

"(1)  Was  the  plaintiff  iniured  in  his  person 
and  his  property  by  the  negligence  of  defendant, 
as  alleged  m  the  complaint?    Answer:   Yes. 

"(2)  If  so,  did  the  plaintiff  by  his  own  neg- 
ligence contribute  to  said  injury,  as  alleged  In 
the  answer?     Answer:    No. 

"(3)  Did  the  plaintiff  receive  from  J.  N.  Wil- 
liamson $200  in  settlement  and  satisfaction  of 
said  injury?    Answer:   Yes. 

'*(4)  If  so,  did  said  settlement  and  satisfac- 
tion of  said  injury  operate  as  a  discharge  of  de- 
fendant?    Answer:    Yes. 

"(5)  What  damages,  if  any,  is  plaintiff  enti- 
tled to  recover  of  defendant?    Answer:   $150." 

The  jury  answered  the  first,  second,  and 
fifth  issues  in  favor  of  the  plaintiff  as  above. 
But  the  court  directed  the  jury  to  answer 
the  third  and  fourth  issues  in  favor  of  the 
defendant,  and  entered  judgment  upon  the 
verdict  against  the  plaintiff,  who  appealed. 

Manly,  Hendren  ft  Womble,  of  Winston- 
Salem,  and  P.  W.  Glidewell,  of  ReidsvlUe, 
for  appellant  W.  J.  Sherrod,  of  Greensboro, 
for  appellees. 
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CLARK,  0.  J.  The  direction  to  the  jury 
to  enter  a  verdict  that  the  settlement  with 
Williamson  was  a  bar  to  this  action  against 
Sherrod  was  a  finding  by  the  court,  as  a 
matter  of  law,  that  the  receipt  given  by  the 
plalntlflf  to  Williamson  was  a  release  of  the 
cause  of  action  as  against  the  defendant. 
And  this  presents  the  only  point  in  this  ap- 
peal. ' 

It  Is  true  that  the  former  action  was 
brought  against  Williamson  and  the  defend- 
ant Sherrod  (no  complaint  being  filed  against 
the  latter),  in  which  there  was  a  first  cause 
of  action  set  up  against  Williamson  for  the 
injury  to  the  plaintiff  and  his  horse  and 
buggy,  and  a  second  cause  of  action  agahist 
Williamson  only  for  the  assault.  The  plain- 
tiff in  this  action  put  on  testimony  that,  hav- 
ing ascertained  that  Williamson  was  merely 
a  passenger  and  no  wise  liable  for  the  in- 
jury caused  by  the  collision,  he  took  a  non- 
suit as  to  both  causes  of  action  and  compro- 
mised with  Williamson  as  to  the  second 
cause  of  action  as  to  the  assault,  for  which 
Williamson  only  was  liable. 

[1]  However  that  may  be,  the  plaintiff  is 
not  estopped  by  his  pleadings  in  the  first  ac^ 
tion,  for  there  was  no  judgment,  but  merely 
a  voluntary  nonsuit.  The  correctness  of  the 
Judge's  ruling  that  the  receipt  given  to  Wil- 
liamson is  a  bar  to  this  action  against  Sher- 
rod depends  upon  the  construction  given  to 
that  settlement. 

[2]  It  is  true  that,  where  there  are  joint 
tort-feasors,  there  can  be  but  one  recovery, 
and  a  settlement  with  one  is  a  release  of 
the  other.  Slrcey  v.  Rees,  155  N.  C.  297,  71 
S.  E.  310;  24  A.  &  E.  306.  There  is  an  ex- 
ception when  there  is  not  a  release,  but 
merely  a  "covenant  not  to  sue"  is  given  to 
one  tort-feasor,  In  which  latter  case  the 
amount  paid  is  simply  a  credit  to  be  entered 
on  the  total  recovery.  Mason  v.  Stephens, 
168  N.  C.  370,  84  S.  E.  527. 

[3]  But  this  action  is  against  the  owner  of 
the  automobile  alone,  and  the  motor  compa- 
ny of  which  he  is  president,  and  the  paper 
writing  is  a  release  to  Williamson  of  the 
second  cause  of  action  in  the  former  suit 
only,  which  was  against  Williamson  alone 
upon  an  assault  and  battery  committed  upon 
the  plaintiff  after  the  collision  and  the  in- 
jury done  to  his  horse  and  buggy,  in  which 
assault  the  defendant  Sherrod  was  in  no 
wise  concerned.  The  plaintiff  admits  in  the 
receipt  that  Williamson  was  in  no  wise  lia- 
ble for  the  Injury  to  the  horse  and  buggy 
from  the  collision.  But,  if  he  had  been  joint- 
ly liable  therefor,  the  receipt  embraces  only 
the  assault  as  to  which  Williamson  alone 
was  liable;  for  the  receipt  given  Williamson 
recites  in  the  last  clause: 

"This  receipt  is  not  intended  to  cover  any 
claim  which  the  undersigned  might  have  against 
the  owner  of  the  automobile  which  was  in  said 
collision  for  injuries  to  horse  and  wagon ;  the 
plaintiff  being  at  this  date  of  opinion  the  said 
Williamson  or  Moore  are  not  responsible  for 
said  collision." 


The  receipt  on  its  face  states  that  the 
settlement  was  with  Williamson  and  Moore 
only,  and  that  the  plaintiff  did  not  deem 
that  Williamson  or  Moore  were  in  any  wise 
responsible  for  the  collision.  It  was  error 
to  instruct  the  jury  that  such  receipt  was  a 
settlement  for  the  damages  sustained  by  the 
collision  contrary  to  such  statement  in  the 
receipt.  There  was  evidence  by  Mr.  Glide- 
well: 

"The  settlement  was  with,  the  distinct  under- 
standing that  nothing  was  settled  except  the 
assault'  ;  also  that  he  told  the  defendant  Sher- 
rod that  he  was  "going  to  settle  with  Mr.  Wil- 
liamson for  the  assault  and  hold  him  (Sherrod) 
liable  for  the  collision." 

The  instruction  of  the  court  to  find  the 
third  and  fourth  issues  to  the  contrary  was 
an  instruction  to  the  jury  to  disregard  this 
evidence  and  erroneous. 

In  the  strongest  light  for  the  defendant 
the  issues  3  and  4  should  have  been  submit- 
ted to  the  jury.  It  may  be  we  might  grant 
a  partial  new  trial  upon  those  two  issues,  but 
the  defendant  in  this  court,  appearing  for 
himself,  states  in  his  brief  that  it  is  agreed 
I  hat,  if  this  court  held  that  there  was  error 
in  the  instruction  of  the  judge,  the  legal  effect 
of  the  receipt  was  to  bar  this  action,  that 
judgment  might  be  entered  here  in  favor 
of  the  plaintiff  for  $150,  as  found  by  the  Jury- 
in  answer  to  the  fifth  issue,  as  the  damages 
sustained  by  reason  of  the  collision. 

Judgment  will  therefore  be  entered  accord- 
ingly in  this  court. 

Reversed. 

BROWN,  J.  (dissenting).  I  am  of  opinion 
that  the  judge  of  the  superior  court  correctly 
held  that  the  defendant,  as  well  as  William- 
son, was  released  from  all  liability  ''arising 
out  of  a  collision  between  an  automobUe  and 
a  wagon  and  horse,  the  property  of  the  un- 
dersigned [the  plaintiflP]."  The  paper  writing 
is  specific  in  its  terms  in  releasing  William- 
son from  such  liability,  and  therefore  it  re- 
leases the  defendant,  a  joint  tort-feasor. 
Howard  v.  Plumbing  Co.,  154  N.  C.  224.  70 
S.  E.  285. 

The  release  does  not  mention  any  assault, 
but,  on  the  other  hand,  specifically  states  it 
is  settlement  of  damages  arising  out  of  a 
collision  between  plaintiff's  wagon,  which  it 
is  admitted  is  the  collision  for  which  this 
action  was  brought. 

In  Howard  v.  Plumbing  CJo.,  supra,  it  is 
held : 

"Therefore,  if  he  accepts  the  satisfaction 
voluntarily  made  by  one,  that  is  a  bar  to  all. 
And  so  a  release  of  one  releases  all,  altbough 
the  release  expresslv  stipulates  that  the^  other 
defendant  shall  not  be  released.  And  this  rule 
is  held  to  apply  even  though  the  one  released 
wos  not  in  fact  liable." 

The  ruling  above  quoted  settles  conclu- 
sively any  question  as  to  the  effect  of  the 
last  paragraph  of  the  release,  In  whlc^  it 
stipulates  that  it  shall  not  bar  any  action 
against  this  defendant. 

WALKER,  J.,  concurs  in  this  opinion. 
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McLAURIN  Y.   WILLIAMS.     (No.   288.) 

(Supreme  Court  of  North  Carolina.     April  3, 

19ia) 

1.  Landlord  and  Tenant  0=»e2(l)— Leases 
— Validity. 

A  lease  obtained  by,  fraud  and  misrepresen- 
tation does  not  create  *the  relation  of  landlord 
and  tenant. 

2.  Tbial  ^=»11&— Conduct  of  Cotjnsei/— Ib- 

BELEVANT  ReMABKS. 

In  an  action  to  restrain  defendant  from  in- 
terfering with  plaintifif's  possession  of  land 
claimed  by  defendant  to  have  been  purchased  at 
a  tax  sale,  remark  of  defendant's  counsel  that 
plaintiff's  iTandfather  had  not  paid  for  the  land 
was  improper. 

3.  Trial  ^=>124  —  Conduct  of  Counsel  — 
Statement  of  Contentions. 

In  an  action  for  a  restraining  order  to  keep 
defendant  from  interfering  with  plaintiff's  pos- 
sossion  of  land,  it  was  not  improper  for  plain- 
tiff's counsel  to  state  that  defendant  had  misled 
him  to  procure  title  to  the  land  for  himself 
through  a  tax  sale,  such  statement  being  mere- 
ly that  of  the  contentions  in  the  complaint  and 
argument. 

4.  Trial  ^=>201  —  Instructions  —  Color  of 
Litigants. 

Where  one  party  to  a  litigation  is  white  and 
the  other  is  colored,  it  is  not  error  for  the  court 
to  instruct  that  the  jury  should  be  fair  and  just 
and  give  a  fair  and  impartial  hearing  regard- 
less of  the  color  of  the  litigants. 

5.  Taxation  €=>814(1)— Repayment  of  Tax- 
es Paid  by  Tax  Title  Claimant. 

In  an  action  to  restrain  defendant  from  in- 
terfering with  plaintiff's  possession  of  land 
claimed  by  defendant  under  a  tax  title,  it  was 
not  error  to  charge  that  if  plaintiff  recovered 
the  land  he  would  have  to  pay  defendant  taxes, 
costs,  and  interest  as  provided  by  law. 

Appeal  from  Superior  Court,  CumberlaiMi 
County ;  Bond,  Judge. 

Action  by  H.  A.  McLaurin  against  T.  F. 
Williams.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    No  error. 

BuUard  &  Stringfleld.  of  Fayettevllle,  for 
appellant.  Cook  &  Cook  and  J.  M.  Wllliford, 
all  of  Fayettevllle,  for  appellee. 

CLARK,  C.  J.  The  complaint  alleges  that 
the  plaintiff  is  the  owner  of  the  tract  of  land 
described,  containing  148  acres,  and  has  been 
In  the  peaceable,  quiet,  and  adverse  posses- 
sion of  said  land,  claiming  It  as  his  own  for 
more  than  23  years,  exercising  all  the  rights 
of  ownership,  but  that  the  defendant  has 
trespassed  upon  said  land,  interfering  with 
his  farming  thereon,  and  has  threatened  the 
plaintiff  to  put  him  on  the  county  roads,  and 
otherwise  sought  to  intimidate  the  plaintiff, 
who  is  an  ignorant  colored  man,  and,  being 
fearful  to  proceed  with  the  cultivation  of 
said  land,  he  brought  this  action  to  restrain 
the  defendant  from  Interfering  with  the  pos- 
ses.sion  of  the  land,  and  asked  a  restraining 
order.  The  defendant  answered  that  the 
plaintiff  had  rented  the  land  in  1916  from 
liim  and  was  estopped  to  deny  defendant's 
title.  The  plaintiff  in  his .  reply  averred 
that  the  defendant  bought  the  land  at  a  sale 
for  taxes  due  by  the  plaintiff  for  the  year 


1014 ;  that  at  such  sale  by  the  sheriff  on 
May  3,  1915,  the  defendant  bought  the  land, 
and  In  January,  1916,  notified  the  plaintiff 
that  he  would  ask  a  deed  from  the  sheriff  on 
May  3,  1916;  that  the  defendant  had  bought 
the  land  at  the  tax  sale  for  $14.55  taxes, 
but  that  the  land  Is  worth  at  least  $1,000. 
The  complaint  alleged,  and  the  plaintiff  tes- 
tified, that  when  this  notice  was  given  he 
told  the  defendant  that  he  would  get  the 
money  and  pay  defendant,  but  that  the  de- 
fendant told  him  that  he  need  not  do  that; 
that  he  wanted  to  help  him  get  a  paper  title 
for  the  land  and  to  wait  till  after  May  3, 1916, 
when  he  (defendant)  would  get  a  sherifTs 
deed  for  it;  and  that  thereafter  the  defend- 
ant told  the  plaintiff  that  it  was  necessary 
for  him  to  sign  a  lease  in  order  to  help  him 
strengthen  his  chances  to  get  a  good  title. 
It  is  alleged  and  in  evidence  that  plaintiff, 
relying  upon  these  representations  of  the  de- 
fendant, did  not  get  the  money  to  pay  the 
taxes  before  May  3,  1916,  and  signed  the 
lease  in  August  of  that  year,  as  the  defend- 
ant had  told  him  it  was  necessary  to  do  so 
to  perfect  his  title.  There  was  evidence  to 
the  contrary  from  the  defendant,  but  the 
jury  found  in  response  to  the  issues  that  the 
defendant  agreed  to  get  the  title  from  the 
sheriff  for  the  land  in  order  to  make  the 
plaintiff's  title  good,  and  Williams  had  ex« 
pended  altogether  in  getting  deed  for  the 
land  from  the  sheriff  $63.50,  to  which  the 
defendant  is  entitled  to  add  any  taxes  paid 
since  that  time,  and  that  -the  plaintiff  ex- 
ecuted the  lease  to  the  defendant  on  the  un- 
derstanding with  him  that  it  was  made  in 
order  to  use  to  make  McLaurin's  title  good. 

[1]  The  court  properly  refused  to  grant 
the  motion  to  dismiss.  If,  as  the  jury  find, 
the  lease  was  secured  by  the  defendant,  for 
the  purpose  of  perpetrating  a  fraud  on  the 
defendant,  the  plaintiff  could  have  the  same 
declared  void  without  surrendering  posses- 
sion, and,  besides,  the  plaintiff,  according  to 
the  evidence,  has  never  been  out  of  posses- 
sion. A  lease  obtained  by  fraud  and  mis* 
representation,  as  found  by  the  jury,  did  not 
create  the  relation  of  landlord  and  tenant, 
and  there  was  no  agreement  according  to 
these  findings  for  an  option. 

[2]  While  the  counsel  for  the  defendant 
was  addressing  the  jury,  urging  that  the 
grandfather  of  the  plaintiff  had  never  paid 
for  the  land,  and  that  the  plaintiff  did  not 
have  a  good  title  for  it,  the  court  Interrupted 
the  counsel  by  saying  that  he  could  not  per- 
mit that  argument,  as  the  defendant  was 
claiming  under  a  tax  deed,  the  land  having 
been  sold  for  the  plaintiff's  taxes.  We  do 
not  see  any  error  in  this,  nor  in  the  court 
refusing  to  permit  the  case  to  turn  upon 
the  question  whether  the  plaintiff's  ancestor 
had  paid  for  the  land.  There  was  neither 
allegation  nor  issue  presenting  such  proposi- 
tion.   It  was  in  evidence  that  the  plaintiff 
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had  been  in  uninterrupted  possession  23 
years. 

[3]  Nor  was  there  any  error  in  stating  the 
contentions  of  the  plaintiff  that  the  defend- 
ant had  misled  him  in  order  to  prevent  his 
redeeming  the  land,  and  that  the  plaintiff 
contended  that  the  land,  148  acres,  was 
worth  $1,000  to  $1,400,  and  that  he  would 
not  have  let  the  defendant  get  the  tax  title 
if  he  had  not  been  misled  by  the  defendant's 
promises  to  buy  the  land  for  his  benefit  at 
the  sheriff's  sale.  This  was  merely  a  state- 
ment of  the  defendant's  contention  in  the 
complaint  and  in  the  argument,  and,  besides, 
was  not  excepted  to  at  the  time. 

[4]  Neither  was  there  any  error  in  the 
Judge  charging  the  Jury  that  in  a  trial 
where  one  party  is  white  and  the  other  is 
colored  the  Jury  should  be  fair  and  Just  and 
give  them  a  fair  and  Impartial  hearing  re- 
gardless of  the  color  of  the  litigants. 

[5]  Nor  was  there  any  error  in  the  court 
instructing  the  Jury  that  if  the  plaintiff  re- 
covered the  land,  he  would  have  to  pay  Wil- 
liams the  taxes,  costs,  and  interest  as  pro- 
vided by  law. 

The  result  of  the  trial  depended  almost 
exclusively  upon  the  controverted  issues  of 
fact  as  presented  by  the  pleadings  and  sub- 
mitted to  the  Jury.  The  verdict  as  to  the 
second  issue  was  set  aside,  and  at  the  next 
term  of  the  court  it  was  found  by  the  Jury 
that  the  amount  due  the  defendant  for  taxes 
and  the  interest  allowed  by  law  and  cost 
attendant  amounted  to  $39.84,  for  which  sum 
Judgment  was  rendered  in  favor  of  the  de- 
fendant, and  the  same  declared  to  be  a  Hen 
upon  the  land,  but  that,  subject  to  such  lien, 
the  defendant  held  the  naked  legal  title  to 
the  lands  in  trust  for  the  plaintiff,  to  whom 
he  should  convey  in  fee  simple  all  Interest 
and  title  therein  upon  payment  of  the  afore- 
said lien,  and  the  defendant  was  perpetually 
enjoined  from  trespassing  upon  said  land  or 
in  any  way  interfering  with  the  possession 
thereof  by  the  plaintiff.  And  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  the 
costs  of  the  action. 

No  error. 

(175  N.  C.  707)  J 

CRONLY  et  al.  v.  RENNEKER.     (No.  284.) 

(Supreme  Court  of  North  Carolina.     April  3, 

1918.) 

Appeal  and  Erbob  €=»1002— Review— Ques- 
tion OP  Fact. 
In  an  action  to  recover  rent,  where  the  evi- 
dence was  conflicting  as  to  whether  renting  was 
by  the  month  or  year,  a  question  for  the  jury 
was  presented. 

Appeal  from  Superior  Court,  New  Hanover 
County ;  Devin,  Judge. 

Action  by  Margaret  Cronly  and  others 
against  W.  E.  Renneljer.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    No  error. 


This  is  an  action  to  recover  rent  The 
plaintiffs  claim  that  they  rented  a  "bouse  and 
lot  to  the  defendant  by  the  year,  the  term  be- 
ginning in  October,  1913;  that  the  defendant 
occupied  the  premises  one  year  and  nine 
months,  for  which  time  he  paid  the  rent; 
that  he  then  vacated  the  premises  without 
their  consent;  that  they  were  unable  to  rent 
the  premises  for  the  last  three  months  of  the 
second  year;  and  that  the  defendant  is  in- 
debted to  them  for  the  rent  for  three  months, 
which  he  has  refused  to  pay.  The  defend- 
ant contends  that  the  renting  was  by  the 
month,  that  he  has  paid  for  the  time  he  oc- 
cupied the  premises,  and  that  he  does  not 
owe  the  plaintiffs  anythiiig.  There  was  a 
verdict  and  Judgment  for  the  defendant  and 
the  plaintiffs  appealed,  contending  that  it 
was  the  duty  of  the  court  to  declare  as  matter 
of  law  on  the  evidence  that  the  renting  was 
by  the  year. 

E.  K.  Bryan,  of  Wilmington,  for  appellants. 
Rountree  &  Davis,  of  Wilmington,  for  appel- 
lee. 

PER  CURIAM.  A  fair  construction  of  the 
evidence  shows  a  conflict  as  to  the  terms  of 
the  contract,  and  this  raised  an  issue  which 
the  jury  alone  could  settle. 

The  instructions  to  the  Jury  are  free  from 
error,  and,  as  the  fact  has  been  found  with 
the  defendant,  the  plaintiffs  must  abide  the 
result. 

No  error.  

a75  N.  C.  SM) 

BONET  et  ux.  v.  ATLANTIC  COAST  LINE 
R.  CO.    (No.  222.) 

(Supreme  Court  of  North  Carolina.    April  10, 

1918.) 

1.  Railboads  ^=»484(2)— Damage  by  Fike— 
Question  of  Pact. 

In  an  action  for  damages  from  a  fire  al* 
leged  to  have  been  set  by  defendant's  locomo- 
tive, evidence  that  the  fire  originated  from 
sparks  from  the  locomotive  held  to  make  a 
prima  facie  case  to  be  submitted  to  the  jury. 

2.  Railroads  ^=»476  —  Damags  bt  Fire  — 
Parties. 

In  an  action  against  a  railroad  company  for 
destruction  of  plaintiiTfl  property  by  fire,  a 
life  tenant  and  remainderman  may  be  joined 
as  plaintiffs. 

3.  Pleading  ^=940t( (8)— Misjoinder  of  Caus- 
es OF  Action— Waiver. 

Misjoinder  of  causes  of  action  held  waived 
by  a  general  denial,  as  it  mubt  be  taken  advan- 
tage of  by  demurrer. 

Appeal  from  Superior  CJourt,  Duplin  Coun- 
ty;  Stacy,  Judge. 

Action  by  D.  E.  Honey  and  wife  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ex- 
cepts and  appeals.    Affirmed. 

Civil  action  for  damages  to  real  and  per- 
sonal property  situate  upon  lands  in  tbe 
town  of  Wallace,  N.  C,  claimed  to  be  owned 
by  D.  E.  Boney.  subject  to  tbe  rights  of  his 
wife  and  coplalntlff  who  owned  a  remainder 
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In  tbe  land  after  the  homestead  of  D.  E. 
Boney,  plahitiff  claiming  that  said  property 
was  destroyed  by  defendant  by  emitting 
sparks  from  one  of  its  locomotiyes,  and  tried 
before  his  honor,  W.  P.  Stacy,  Judge,  at  Au- 
gust term,  1917,  of  the  superior  court  of 
Duplin  county;  that  the  property  destroyed, 
situate  on  the  lot  held,  as  stated,  was  a  gin- 
house  and  machinery  therein,  a  shed  under 
which  were  the  weighing  scales  and  crates 
for  seed  cotton  and  a  lot  of  loose  cotton  be- 
longing to  Boney  and  some  of  it  to  other 
persons;  the  evidence  tending  to  show  that 
the  machinery  had  been  bought  and  paid 
for  by  husband  plaintiff,  D.  B.  Boney.  A 
motion  for  nonsuit,  for  lack  of  evidence  that 
the  Are  originated  with  plaintiff,  was  over- 
ruled. On  denial  of  liability,  the  cause  was 
submitted  to  a  Jury,  who  rendered  a  verdict 
as  follows: 

"(1)  Were  the  plaintiffs  the  owners  of  the 
property  describea  in  the  complaint,  and  as 
alleged  therein?    Answer:   Yes. 

•*(2)  Did  the  defendant  negligently  set  fire  to 
and  bum  the  property  of  the  plaintiffs,  as 
alleged  in  the  complaint?    Answer:  Tes. 

"(3)  If  so,  what  damage.  It  any,  are  plaintiffs 
entitled  to  recover  therefor?  Answer:  $2,- 
085.47." 

Judgment  on  the  verdict  for  plaintiffs,  and 
defendant  excepted  and  appealed,  assigning 
for  error  chiefly  the  denial  of  their  motion 
to  nonsuit 

Stevens  &  Beasley,  of  Kenansville,  and 
Rountree  ft  Davis,  of  Wilmington,  for  ap- 
pellant Geo.  R.  Ward,  of  Wallace,  H.  D. 
Williams,  of  Kenansville,  and  A.  D.  Ward,  of 
New  Bern,  for  appellees. 

HOKE,  J.  [1]  It  has  been  uniformly  held 
with  us  that,  in  considering  a  motion  to 
nonsuit,  the  evidence  in  support  of  plaintifTs 
^laim  must  be  accepted  as  true  and  con- 
strued in  the  light  most  favorable  to  him. 
Edge  V.  Railroad,  153  N.  0.  pp.  212-220,  60 
S.  E.  74;  Cotton  v.  Railroad,  149  N.  C.  p.  227, 
62  S.  B.  1093;  Biles  v.  RaUroad,  139  N.  0. 
p,  528,  52  S.  B.  129;  Hopkins  v.  Railroad, 
131  k  C.  p.  464,  42  S.  B.  902.  And  it  is  also 
fully  established  that  when  it  is  shown  that 
the  fire  which  destroyed  complainant's  prop- 
erty originated  by  sparks  from  defendant's 
locomotive^  or  there  is  proof  offered  which 
makes  this  the  more  reasonable  probability, 
a  prima  facie  case  is  made  out  which  re- 
quires that  the  issue  be  submitted  to  the 
jury.  Simmons  et  al.  v.  Roper  Lumber  Ca, 
174  N.  C.  p.  221,  93  S.  B.  736;  McRalney  v. 
Baibroad,  168  N.  0.  p.  570, 84  S.  B.  851;  Aman 
▼.  Lumber  Co.,  160  N.  C.  p.  370,  75  S.  B.  931; 
Cnrrle  v.  Railroad,  156  N.  C.  p.  419,  72  S.  E. 
488;  Williams  v.  Railroad,  140  N.  C.  p.  623, 
53  S.  B.  446.  In  McRalney  v.  Railroad, 
Associate  Justice  Allen  for  the  court  said : 

"In  actions  against  railroad  companies  to  re- 
cover damages  caused  by  fire,  the  plaintiff  makes 
out  a  prima  facie  case  which  entitles  him  to  have 
the  issue  of  negligence  submitted  to  the  jury 
upon  offering  evidence  tending  to  prove  that 
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the  fire  which  caused  him  damage  originated 
from  the  engine  of  the  defendant. 

And  in  Aman  v.  Lumber  Co.,   Associate 

Justice  Walker  delivering  the  opinion  said: 

"Where  the  act  of  negligence  is  charged  to  be 
a  defective  engine,  it  can  make  no  material  dif- 
ference whether  the  spark  lights  within  or  with- 
out the  right  of  way"  and  quotes  with  approval 
from  Shearman  and  Red  field  on  Negligence,  as 
follows:  '*The  decided  weight  of  authority  and 
of  reason  is  in  favor  of  holding  that,  the  origin 
of  the  fire  being  fixed  upon  the  railroad  com- 
pany, it  is  presumptively  chargeable  with  neg- 
ligence, and  must  assume  the  burden  of  proving 
that  it  had  used  all  of , those  precautions  for  con- 
fining sparks  or  cinders  (as  the  case  may  be) 
which  have  already  been  mentioned  as  neces- 
sary." 

Considering  the  record  in  recognition  of 
these  accepted  principles,  there  are  facts  in 
evidence  on  the  part  of  plaintiffs  tending  to 
show  that,  on  the  night  of  February  7,  1915, 
plaintiffs  were  the  owners  of  a  lot  in  the 
town  of  Wallace,  the  husband,  D.  E.  Boney, 
having  a  homestead  in  the  same,  and  his 
wife  owning  the  remainder;  that  the  same 
abutted  on  the  right  of  way  of  the  defend- 
ant railroad  which  was  at  that  time  65  feet 
on  each  side  of  the  road;  that  about  65  feet 
or  130  feet  from  the  center  of  the  track 
th^re  was  a  ginhousc'  on  said  lot  with  usual 
machinery  therein,  the  house  having  been 
built  by  husband  plaintiff  and  the  machinery 
bought  and  paid  for  by  him;  that  near  the 
right  of  way  and  in  part  between  the  gin- 
house  and  the  railroad  right  of  way  was  a 
shed,  under  which  was  placed  the  weighing 
scales  and  the  crates  for  unglnned  cotton, 
etc.,  and  between  the  shed  and  the  railroad 
right  of  way  and  extending  to  it  was  a  lot 
of  cotton  in  bales  on  the  ground  west  and 
south  of  the  shed  and  more  cotton  on  the 
north  of  the  lot  also  extending  to  the  right  of 
way.  There  was  also  on  the  south  side  of 
said  lot  a  boiler  room  some  65  feet  from  the 
glnhouse  and  45  feet  from  the  right  of  way, 
with  a  ditch  between  the  boiler  house  and 
the  gin  and  also  between  the  boiler  house 
and  the  shed  which  was  about  the  same  dis- 
tance off;  that  on  the  night  in  question, 
about  12  o'clock,  a  good  sized  freight  train 
of  defendant  company  passed  Wallace  going 
south;  that  the  engine  was  emitting  a  lot 
of  sparks  and  cinders,  with  the  wind  blowing 
from  railroad  towards  the  property,  and  not 
long  after  said  train  had  passed,  within  one-  * 
half  to  three-quarters  of  an  hour,  a  fire  was 
discovered  burning  the  baled  cotton,  the  shed 
and  crates,  and  burned  the  glnhouse  and  ma- 
chinery and  a  lot  of  cotton,  etc.  One  wit- 
ness said  he  had  passed  by  the  gin  going  to- 
wards the  train  that  night  and  which  he  met 
a  little  further  north,  and  that  he  saw  noth- 
ing unusual  at  the  glnhouse  as  he  passed; 
no  excitement  of  any  kind.  There  was  evi- 
dence further  to  the  effect  that  the  cotton 
lying  on  or  near  the  sidewalk  and  nearest 
to  the  right  of  way  was  the  worse  burned. 
Quite  a  lot  of  that  lying  to  the  north  of  the 
£^nhouse  was  saved.    R.  M.  Turner,  a  wit- 


562 


95  SOUTHEASTERN  REPORTBE 


(N.C. 


ness  for  the  plaintiff,  testified  that  he  lived 
about  a  hundred  yards  from  the  glnhouse, 
and,  when  he  got  there  about  a  quarter  to 
1,  it  looked  like  everything  was  on  fire;  that 
he  did  not  know  Just  where  It  was  burning 
when  he  first  got  there;  'the  cotton  next  to 
sidewalk  had  swinged  and  burned  black; 
and  that  on  the  south  side  was  burning  and 
the  ginhouse  was  on  fire.  When  he  got 
there,  the  fire  was  burning  mostly  on  the 
front  and  south  side.  "When  I  first  got 
there,  it  had  caught  on  the  top  of  the  gin- 
house."  In  other  words,  the  ginhouse  had 
just  caught  when  witness  first  saw  it;  it  had 
not  gone  far  to  the  ginhouse;  it  was  burn- 
ing good  fashion  at  the  scale  house;  those 
crates  were  burning;  they  were  under  the 
shed  on  the  south  side  of  the  ginhouse,  and 
some  of  the  crates  were  under  the  shed. 
There  was  a  stiff  breeze  from  the  northwest 
to  southeast,  and  it  was  dry  weather. 

On  the  question  as  to  the  engine  of  that 
train  emitting  sparks  on  the  night  in  ques- 
tion, Isaiah  Teachy,  who  saw  the  train 
just  north  of  Wallace,  said  it  was  a  long 
freight  train  and  throwed  out  sparks.  J.  O. 
Ward  testified  that  he  lived  just  back  of  the 
ginhouse;  was  up  when  he  heard  the  train 
coming;  that  it  was  making  an  awful  pump- 
ing and  that  he  looked  out  from  his  window 
and  saw  the  train  and  there  was  a  volume  of 
fire  coming  out  of  the  smoke  stack.  This 
was  about  12  o'clock.  This  witness  also 
testified  that  when  he  got  to  the  fire  there 
was  not  much  fire  between  the  cotton  gin  and 
the  scale  house;  the  cotton  next  the  street 
was  burning;  the  hoops  were  hot  and  the 
sacking  on  cotton  had  burned  down.  (This 
sidewalk  was  on  or  near  the  railroad  right 
of  way.)  L.  W.  Sellars  who  passed  the  train 
at  a  point  near  the  gin: 

"In^  passing  the  train  that  night,  I  saw  it 
emittmg  eparks  and  smoke;  it  was  unusual,  and 
tliere  was  too  much  light,  etc." 

James  Powers  testified: 

'That  he  saw  the  train  that  night  north  of 
Wallace ;  that  it  was  throwing  a  lot  of  sparks, 
and  he  pulled  his  hat  down  to  keep  them  out 
of  his  eyes;  it  was  throwing  some  awful 
sparks." 

Miss  Ruby  Foy  and  Mrs.  Henderson  testi- 
fied to  the  same  effect : 

"That  the  train  passed  going  south  about  12 
m.;  that  they  could  see  big  sparks  flying  and 
falling  out." 

The  owner  also  testified: 

"That  he  was  always  careful  to  lock  up  bis 
gin  or  to  see  that  it  was  done,  and  there  was 
no  fire  to  amount  to  anything  when  he  left 
that  night" 

There  were  facts  in  evidence  tending  to 
exculpate  defendant,  but  from  this  testi- 
mony in  support  of  plaintiff's  position,  show- 
ing that  the  direction  of  the  wind  was  from 
the  train  towards  the  property,  the  unusual 
character  and  extent  of  the  lighted  sparks 
thrown  from  this  engine  as  it  passed  through 
Wallace,  from  the  time  and  course  and  prob- 


f  able  commencement  of  the  fire,  it  would  seem 
not  only  the  reasonable  but  woll-nigh  the 
necessary  inference  that  it  was  caused  by 
sparks  emitted  from  the  engine;  and,  this 
being  true,  his  honor  correctly  ruled  that  the 
Issue  should  be  submitted  to  the  jury  and, 
on  the  facts  as  accepted  by  them,  many  well 
considered  cases  with  us  are  in  support  of 
plaintiff's  recovery.  Moore  v.  Lumber  Co., 
95  S.  B.  175,  at  present  term;  Bailey  v.  Bail- 
road,  95  S.  B.  490,  at  present  term ;  Simmons 
V.  Lumber  Co.,  supra;  Deppe  v.  Railroad, 
152  N.  C.  p.  79,  67  S.  E.  262;  Manufacturing 
Co.  V.  Railroad,  122  N.  C.  p.  881,  29  S.  E. 
575.  In  the  case  of  Moore  v.  Railroad,  173 
N.  O.  p.  311,  92  S.  E.  1,  cited  and  very  much 
relied  on  by  defendants,  there  was  no  evi- 
dence offered  that  sparks  were  thrown  from 
the  engine  or  that  the  same  was  in  any  way 
defective,  and  both  in  the  principal  and  con- 
curring opinions  this  was  noted  and  referred 
to  as  one  of  the  principal  grounds  of  deci- 
sion. 

[21  In  regard  to  defendant's  position  as  to 
misjoinder  of  parties  and  causes  of  action, 
it  is  very  generally  held  that,  when  property 
Is  wrongfully  destroyed  by  a  single  fire,  of 
same  defendant,  all  persons  having  an  inter- 
est in  the  same  property  may,  as  a  rule,  join 
in  a  suit  for  recovery  and  a  life  tenant  and 
remainderman  may  join  where  both  interests 
are  injuriously  affected.  Mclntire  v.  Coal 
Co.,  118  Pa.  p.  108,  11  AtL  808;  Ashbey  v. 
Railroad,  5  Mete.  (Mass.)  368,  38  Am.  Dec. 
420;    15  Enc.  PI.  &  Pr.  p.  543. 

[3]  And  even  if  there  was  a  misjoinder  of 
causes  of  action  as  to  the  personal  property 
owned  by  the  husband  and  the  realty  owned 
by  him  and  his  wife,  it  must  be  taken  ad- 
vantage of  by  demurrer  and  is  waived  by  an 
answer  in  general  denial  by  defendant  as  in 
this  instance.  Teague  v.  Collins,  134  N.  C. 
p.  62,  45  S.  B.  1035.  In  all  the  cases  cited 
by  defendant  the  objection  is  presented  by 
demurrer  formally  entered. 

There  is  no  error,  and  judgment  in  plain- 
tiff's favor  must  be  affirmed. 

No  error. 


cm  N.  C.  314) 

SMITH  V.  NATIONAL  FIRE  INS.  CO. 

(No.  285.) 

(Supreme  Court  of  North  Carolina.    April  10, 

1918.) 

1.  Insurance  <g=»146(4)  —  Construction  of 
Contract. 

Contracts  of  insurance  are  construed  against 
the  insurer  and  in  favor  of  the  insured,  which 
rule  has  not  been  changed  by  the  adoption  of 
standard  forms  of  insurance. 

2.  Insurance  ^=»146(3)  —  Construction  of 
Contract  —  Ambiguous  Terms  ano 
Phrases. 

Doubts  as  to  meaning  of  ambiguous  terms 
and  phrases  in  a  contract  of  insurance  are  re- 
solved against' the  insurer. 


^s>V0T  other  cases  see  same  topic  and  KIST-HUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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3.  Insurance  «=p146(3)  —  Oonstbuction 
AGAINST  Forfeiture. 

The  courts  look  with  disfavor  upon  forfei- 
tures* and  a  stipulation  in  a  policy  which  might 
avoid  it  does  not  have  that  effect  if  it  in  no 
way  contributes  to  the  loss. 

4.  Insurance  ®=>317(2)  —  Fire  Insurance  — 
Clear- Space  Clause— "Woodworking  Es- 
tablishment" —  "Woodwork"  —  "Wood- 
worker." 

In  a  policy  of  fire  insurance,  making  it  a 
condition  that  a  continuous  clear  space  of  200 
feet  should  be  maintained  by  the  insured  be- 
tween the  lumber  and  any  woodworkin.&r  estab- 
lishment, or  any  dry-kiln,  and  that  such  space 
should  not  be  used  for  piling  of  lumber,  but  that 
the  insured  might  load  or  unload  lumber  within 
such  space,  the  term  "woodworking  establish- 
ment" might  exclude  a  sawmill  cutting  logs  into 
rough  lumber,  as  the  term  is  usually  applied  to 
plants  with  more  complicated  machinery; 
•* woodwork"  being  objects  made  of  wood  and 
things  produced  by  the  carpenter  or  joiner^s 
art,  and  "woodworker"  being  a  worker  in  wood, 
as  a  carpenter,  joiner,  or  cabinetmaker,  and  not 
including  sawyers  and  hands  in  a  sawmill. 

5.  Insurance  ^=»317(2)  —  Fire  Insurance 
— Clear- Space   Clause— Liability. 

Such  condition,  even  if  construed  to  exclude 
the  proximity  of  a  sawmill,  considered  in  con- 
nection with  the  risk,  reasonably  meant  an  es- 
tablishment working  wood  at  the  time  of  the 
injury  complained  of;  and  where  a  sawmill 
within  that  distance  did  not  in  any  degree  con- 
tribute to  the  loss,  and  was  not  in  operation  at 
the  time  of  the  fire,  its  mere  proximity  did  not 
relieve  the  insurer  from  liability'. 

Appeal  from  Superior  Court,  Cumberland 
County;    Connor,   Judge. 

Action  by  J.  Edward  Smith  against  the  Na- 
tional Fire  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  excepts  and  ap- 
peals.   Reversed. 

This  is  an  action  on  a  fire  insurance  policy 
issued  by  the  defendant  company  on  April 
24,  1917,  and  insuring  certain  lumber  in  the 
sum  of  $1,500  for  12  months  from  that  date. 
The  policy  contained  the  following  stipula- 
tion: 

"It  is  a  condition  of  this  contract  that  a  con- 
tinuous dear  space  of  200  feet  shall  be  main- 
tained by  the  assured  between  the  property 
hereby  insured  and  any  woodworking  establish- 
ment or  any  dry-kiln  (except  tramways  upon 
which  lumber  is  not  piled),  and  such  snace  shall 
not  be  used  for  the  piling  of  lumber  or  timber 
products,  but  this  shall  not  be  construed  to 
prohibit  loading  or  unloading  within,  or  the 
transportation  of  lumber  and  timber  products 
across,  such  clear  space;  otherwise  this  policy 
shall  be  void." 

The  material  facts  bearing  on  the  liability 

of  the  defendant  are  as  follows: 

(4)  That  the  lumber  of  the  plaintiffs  for 
which  the  present  claim  is  presented  was  de- 
stroyed by  nre  on  August  10,  1917,  said  lumber 
being  located  on  the  premises  known  as  the  D. 
R.  Graham  land,  Rennert  township,  Roberson 
county,  N.  C.  (5)  That  at  the  time  of  said  fire 
the  lumber  so  destroyed  was  piled  within  less 
than  200  feet  of  an  open-shed  sawmill.  (6)  That 
from  the  issuance  of  said  policy  until  within 
about  three  or  four  days  of  the  fire  above  men- 
tioned said  sawmill  was  in  continuous  opera- 
tion ^  said  operation  consisting  in  the  sawing  of 
logs  into  lumber,  and  cutting  the  lumber  into 
Hi7.es  of  varying  length  and  width;  that  such 
operations  were  carried  on   by  means  of  ma- 


'  chinery,  and  in  this  connection  the  said  sawmill 
was  equipped  with  a  steam  engine,  boiler,  fur- 
nace, smokestack,  shafts,  belts,  and  pulleys,  and 
other  equipment  in  general  use  in  such  plants. 
(7)  That,  the  lumber   above  described   was,  at 
the  time  of  its  destruction,  piled  in  the  same 
place  where  lumber  had  been  piled  at  the  time 
said   policy   of  insurance  was  issued,   and   be- 
tween the  issuance  of  the  policy  and  the  time  of 
the  fire  there  was  no  communication  between 
the  parties  in  reference  to  the  location  of  said 
lumber.    (8)  That  the  policy  of  insurance  refer- 
red to  was  applied  for  by  the  plaintiffs  in  Phila- 
delphia, Pa.,  was.  sent  to  Charlotte,  N.  C,  and 
there  made  out  upon  the  form  approved  by  the 
state  of  North  Carolina,  and  was  then  deliver- 
ed to  the  plaintiffs  in  Philadelphia;   that  prior 
to  the  issuance  of  said  policy  there  was  no  in- 
spection by  the  defendant  either  of  the  lumber 
or  the  premises  upon  which  it  Was  piled,  and 
no  agent,  officer,  or  employ^  of  the  defendant 
had  knowledge  or  notice  of  the  location  of  said 
lumber  in  reference  to  said  sawmill,  either  at 
the  time  said  policy  was  issued  or  at  any  time 
between  the  issuance  and  the  date  of  the  said 
fire;    and   there   was   abundant  space   on   said 
premises,  more  than  200  feet  from  said  sawmill, 
upon  which  said  lumber  could  have  been  piled. 
(9)  That  the  rate  of  insurance,  or  premium,  at 
which  the  said  policy  was  issued,  and  the  ac- 
ceptance of  said  risk,  were  controlled  or  influ- 
enced by  the  condition  in  said  policy  "that  a 
continuous  clear  space   of  200  feet  should   be 
maintained  by  the  assured  between  the  property 
hereby    insured    and    any    woodworking    estab- 
lishment,"   etc.      (10)  That    the    plaintiffs    had 
purchased   the  lumber  insured  from  one  E.  J. 
Graham,  and  immediately  after  said  fire  insur- 
ance policy  was  issued  plaintiffs  informed  the 
said  E.  J.  Graham  that  they  had  taken  out  in- 
surance upon  the  lumber  covered  by  said  policy 
of  insurance,  and  directed  him  to  pile  said  lum- 
ber not  less  than  200  feet  from  said  sawmill, 
and  the  plaintiffs  supposed  that  said  direction 
had  been  complied  with,  and  at  no  time  did  the 
plaintiffs,  or  any  agent  of  the  plaintiffs,  know 
that  any  portion  of  said  lumber  was  within  less 
than  200  feet  of  said  sawmill.     (11)  That  at 
the  time  when  the  fire  originated,  and  for  some 
days  prior  thereto,  said  E.  J.  Graham's  timber 
supply  for  that  plant  had  been  exhausted,  and 
he  was  about  to  remove  the  sawmill  to  another 
location,  though  said  sawmill  was  started  up  a 
few  days  after  the  fire  for  the  purpose  of  saw- 
ing a  few  logs  on  the  yard,  in  wnich  lumber  the 
plaintiffs   had  no  interest,  and   the  lumber  of 
plaintiffs,  which  they  had  purchased  from  said 
E.  J.  Graham,  was  being  loaded  and  hauled  as 
rapidly  as  possible,  though  the  amount  of  said 
lumber  specified  in  the  proof  made  by  nlaintiffs 
to  defendant  was  consumed  by  said^fire,  the  lum- 
ber so  consumed  not  having  been  thus  loaded 
or  hauled,  and  there  was  other  lumber  owned  by 
plaintiffs  at  said  plant  which  was  not  consum- 
ed.   (12)  That  the  value  of  the  lumber  consumed 
by  fire  and  covered  by  the  policy  attached  hereto 
was  upwards  of  $1,500,  and,  if  the  defendant  is 
liable  on  said  policy,  it  is  liable  for  the  sum  of 
$1,500  and  interest  on  the  same  from  October 
10,  1917.     (13)  That  the  fire  which  destroyed 
the   said   lumber   did   not  originate  from   said 
sawmill,  but  burned  towards  the  mill  building, 
and  was  extinguished  within  about  62  or  more 
feet  of  the  mill,  and  neither  the  mill  building 
nor  any  part  of  the  machinery  connected  there- 
with caught  on  fire.    (14)  That  said  fire  did  not 
originate   from   any   act  or   negligence   on   the 
part  of  the  plaintiffs  or  their  agents  or  servants. 
(15)  That  the  plaintiffs  have  duly  submitted  to 
the  defendant  a  proof  of  loss  on  the  above  claim, 
and  the  defendant  has  refused  to  pay  same. 

His  honor  rendered  Judgment  in  favor  ot 

the  defendant,  and  the  plaintiff  excepted  and 

appealed. 
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H.  McD.  Robinson,  of  Fayettesvllle,  for  ap- 
pellant.   John  M.  Robinson,  of  Charlotte,  for 
appellee. 
>. 

ALLEN,  J.  The  lumber  of  the  plaintiffs 
was  insured  by  the  defendant  upon  condi- 
tion that  a  space  of  200  feet  should  be  kept 
clear  between  the  lumber  and  any  woodwork- 
ing establishment  or  dry-kiln,  with  provision 
that  this  stipulation  should  not  be  construed 
to  prohibit  loading  or  unloading  within  such 
space.  The  lumber  destroyed  was  within 
200  feet  of  a  sawmill,  which  had  been  used 
to  manufacture  lumber,  but  was  not  in  oper- 
ation at  the  time  of  the  fire,  and  had  not  been 
for  several  days,  being  stopped  in  contempla- 
tion of  a  removal  of  the  mill  to  another  loca- 
tion. The  lumber  of  the  plaintiffs  was  being 
loaded  as  rapidly  as  possible  at  the  time  of 
the  fire,  which  did  not  originate  in  or  about 
the  sawmill,  but  at  a  distant  point,  nor  was 
its  origin  due  to  the  negligence  of  the  plain- 
tiffs or  their  agents. 

Does  the  fact  that  the  lumber  was  within 
200  feet  of  the  sawmill,  under  these  circum- 
stances, relieve  the  defendant  from  liability? 
We  think  not. 

[1]  "The  rule  of  construction  prevails  al- 
most universally  that  contracts  of  insurance 
are  construed  against  the  insurer  and  in  fa- 
vor of  the  insured,  and  this  has  not  been 
changed  by  the  adoption  of  a  standard  form 
of  insurance.  Wood  v.  Insurance  Co.,  149  N. 
Y.  385  [44  N.  B.  80,  52  Am.  SL  R^.  733] ; 
Gazzam  v.  Insurance  Co.,  155  N-.  C.  838,  [71 
S.  E.  434,  Ann.  Cas.  1912G,  362]  ;  Cottingham 
V.  Insurance  Co.,  168  N.  0.  265  [84  S.  B. 
274.  L.  R.  A.  1915D,  344,  Ann.  Cas.  1917B, 
1237]."  Johnson  v.  Insurance  Co^  172  N.  O. 
146,  90  S.  E.  126. 

[2,  3]  Doubts  as  to  the  meaning  of  ambig- 
uous terms  and  phrases  are  resolved  against 
the  insurer ;  and  Mr.  Vance  says  in  his  work 
on  Insurance,  quoted  in  Jones  v.  Casualty 
Co.,  140  N.  C.  264,  52  S.  B.  579,  5  L.  R.  A.  (N. 
S.)  932,  111  Am.  St  Rep,  843: 

"Probably  the  most  important  general  rule 
guiding  the  courts  in  the  construction  of  insur- 
ance policies  is  that  all  doubt  or  uncertainty  as 
to  the  meaning  of  the  contract  shall  be  resolved 
in  favor  of  the  insured." 

Again,  the  court  says  in  Railroad  v.  Cas- 
ualty Co.,  145  N.  C.  116,  58  S.  E.  907: 

'*When  doubt  arises  by  reason  of  the  language 
employed  to  express  the  agreement,  so  that  it 
admits  of  two  interpretations,  the  courts,  as  a 
general  rule,  adopt  that  one  which,  without  any 
violence  to  the  words  selected  by  the  parties, 
will  sanction  the  claim  and  cover  the  loss. 
Goodwin  v.  Assurance  Society,  97  Iowa,  226 
m  N.  W.  157,  32  L.  R.  A.  473,  59  Am.  St. 
Kep.  411];  Kendrick  v.  Insurance  Co.,  124  N. 
C.  315  £32  S.  E.  728.  70  Am.  St  Rep.  592]." 

And  in  Johnson  v.  Insurance  Co.,  supra : 

"The  courts  also  look  with  disfavor  upon  for- 
feitures (Skinner  v.  Thomas,  171  N.  C.  98  [87 
S.  B.  97d.  L.  R.  A.  1916E,  338]),  and  the  trend 
of  modem  authority  is  that  a  stipulation  in  a 
policy  which  might  avoid  it  does  not  have  this 
effect  if  it  in  no  way  contributes  to  the  loss. 
♦     ♦    ♦    Cottingham  v.  Insurance  Co.,  168  N, 


O.  264  [84  S.  B.  274,  Ii.  R.  A.  1915D,  844,  Ann. 
Cas.  1917B,  1237].'^ 

Applying  these  principles,  the  defendant 
cannot  be  relieved  from  liability. 

[4]  The  language  used,  "a  woodworking  es- 
tablishment," while  perhaps  comprehensive 
enough  to  include  a  sawmill,  which  merely 
cuts  the  logs  into  rough  lumber,  is  not  usu- 
ally so  applied,  but  to  plants  with  more  com- 
plicated machinery.  '*Woodwork"  is  defined 
in  the  Century  Dictionary  as  "objects,  or 
parts  of  objects,  made  of  wood,  that  which 
is  produced  by  the  carpenter's  or  Joiner's 
art";  and  **woodworker"  aa  "a  worker  in 
wood,  as  a  carpenter,  Joiner,  or  cabinetmak- 
er"; and  those  employed  to  operate  a  saw- 
tnUl  are  generally  referred  to  as  a  sawyer 
and  the  hands,  and  are  not  carpenters.  Join- 
ers, or  cabinetmakers. 

[5]  The  term  is  at  least  ambiguous,  and 
might  be  held  not  to  include  a  sawmill ;  bnt 
conceding  that  it  does  so,  when  considered 
in  connection  with  the  nature  of  the  con- 
tract, and  the  danger  sought  to  be  provided 
against,  it  reasonably  means  an  establish- 
ment working  wood  at  the  time  of  the  injury 
complained  of.  The  purpose  of  the  condition, 
requiring  a  clear  space  of  200  feet,  was  to 
decrease  the  risk,  and  the  danger  apprehend- 
ed was  the  escape  of  fire  from  the  woodwork- 
ing establishment.  The  parties  had  in  mind 
a  Uve  plant^  and  not  a  dead  mill,  and  the 
contract  should  be  given  a  reasonable  con- 
struction to  conform  to  its  spirit.  Suppose 
the  mill  had  been  located  and  abandoned 
without  being  operated  a  day,  would  it  not  be 
"sticking  in  the  bark*'  to  say  there  could  be 
no  recovery  because  the  lumber  was  within 
200  feet  of  a  mill  which  had  never  had  fire 
in  it,  and  when  there  was  no  accumulation  of 
sawdust  or  any  other  inflammable  matter? 
And,  if  so,  why  should  not  the  same  rule  pre- 
vail when  the  mill  had  not  been  operated  for 
several  days  in  contemplation  of  a  removal, 
and  when  there  is  no  evidence  of  an  accumu- 
lation of  combustible  matter  about  the  mill 
or  that  the  fire  originated  near  the  mill? 

The  stipulation  in  regard  to  the  dry-kiln 
also  throws  light  upon  the  meaning  of  the 
contract,  because  there  is  no  accumulation  of 
combustible  matter  of  any  kind  about  a  dry- 
kiln,  and  the  only  danger  of  fire  on  account 
of  nearness  to  one  is  while  it  is  in  opera-  , 
tion. 

Again,  the  proximity  of  the  mill  did  not  In 
any  degree  contribute  to  the  loss,  as  the  fire 
did  not  originate  in  or  about  the  mill,  and 
reached  the  lumber  of  the  plaintiffs  from  t 
point  more  than  200  feet  from  the  milL 

Again,  this  stipulation  on  which  the  de- 
fendant relies  expressly  provides  that  it  shall 
not  be  construed  to  prohibit  tl\e  loading  and 
unloading  of  lumber  within  200  feet  of  the 
woodworking  establishment,  and  the  parties 
have  agreed  that  the  plaintiffs  had  bought  the 
lumber  a  few  days  before  the  fire^  and  at 
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that  time  they  were  loading  and  hauling  the 
lumber  as  rapidly  as  possible. 

In  our  opinion,  the  defendant  is  liable  un- 
der the  contract  of  insurance,  and  Judgment 
should  be  entered  in  favor  of  the  plaintiffs 
upon  the  agreed  statement  of  facts. 

Reversed. 


(176  N.  C.  882) 

HOGAN  ▼.  UTTER  et  aL    (No.  824.) 

(Sapreme  Court  of  North  Carolina.     April  10, 

1918.) 

1.  Infants  ^5»26— Deeds— Vajlidity. 

The  deed  of  an  infant  is  voidable,  and  not 
void. 

2.  Infants   ^=»57(2)—Dbei>&— Repudiation-' 
Time. 

If  an  infant  does  not  wish  to  be  boand  by 
his  voidable  deed,  he  must  repudiate  it  within  a 
reasonable  time  after  becoming  of  age,  which  pe- 
riod is  fixed  at  three  years. 

3.  Mortgages  ^=»1,  137— Natxtbe  of  Instbu- 
ment. 

A  ''mortgage"  passes  the  legal  title,  and  is 
no  more  than  an  ordinary  deed  with  a  defea- 
sance clause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mort- 
gage.] 

4.  Infants  €=»57(2)  ^  Avoidance  of  Mobt- 
gage. 

The  rule  that,  if  an  infant  does  not  wish  to 
be  bound  b^  his  voidable  deed,  he  must  repudi- 
ate it  within  a  reasonable  time  after  becoming 
of  age,  which  period  is  fixed  at  three  years,  ap- 
plies to  a  mortgage,  as  being  a  deed  with  a  de- 
feasance clause. 

5.  Mortgages  ^=s>354  —  Fobsolobubb  undbb 
PowEB  OF  Sale— Notice. 

Revisal  1905,  |  641,  providing  that  no  realty 
shall  be  sold  under  mortgage,  etc,  until  after  the 
notice  prescribed  therein,  does  not  apply  to  sales 
made  under  a  power  contained  in  a  mortgage, 
but  refers  to  sales  under  the  foreclosure  of  a 
mortgage  by  order  of  court;  so  that  a  notice  of 
sale  under  a  power  conforming  to  the  notice  re- 
quired by  the  mortgage  was  sufficient. 

6u   GONTBAOTS  ^=»167— LAWS  IN    FOBCE. 

Laws  in  force  at  the  time  of  the  making  of 
a  contract  enter  into  and  become  a  part  of  the 
contract. 

7.  Execution  ^=»222  (1)— Saus  —  Notice  — 
Duty  of  Pubciiaseup. 

The  principle  that  requirements  as  to  advei^ 
tising  are  directory  only  is  applicable  to  execu- 
tion sales,  as  a  stranger  who  buys  at  an  execu- 
tion sale  is  only  required  to  see  that  an  officer 
sells  and  that  he  has  in  hand  an  execution  au- 
thorizing the  sale. 

8.  Tenancy  in  Common  ^=»19(2)— Pubchase 
of  Outstanding  Title, 

The  principle  preventing  one  tenant  in  com- 
mon from  buying  in  an  outstanding  title  does 
not  apply  to  a  case  where  one  buys  the  interest 
and  title  of  his  cotenants. 

Appeal  from  Superior  Court,  Durham 
County;    Devin,  Judge. 

Petition  by  B.  Frank  Hogan  against  Nor- 
ma McGee  Utter,  J.  B.  Hogan,  and  others, 
filed  in  a  proceeding  to  sell  land  for  a  parti- 
tion, to  determine  the  rights  of  parties  to 
part  of  the  fund  derived  from  the  sale. 
Judgment  for  plaintiff  on  condition,  and  de- 
fendant J.  B.  Hogan  excepts  and  appeals. 
Reversed,  and  Judgment  directed  in  favor 
of  the  appellant. 


This  is  a  petition,  filed  In  a  proceeding  to 
sell  land  for  partition,  to  determine  the 
rights  of  the  parties  to  a  part  of  the  fund 
derived  from  the  sale.  J.  C.  Hogan  was 
formerly  the  owner  of  the  land,  and  he  died 
in  September,  1895,  leaving  a  will  by  which 
he  devised  the  land  to  his  wife,  Frances  J. 
Hogan,  for  life,  and  then  to  his  children. 
Frances  J.  Hogan  died  on  the  12th  of  No- 
vember, 1016.  R.  Frank  Hogan  was  entitled 
to  one-third  of  the  land  under  the  will  of  J. 
0.  Hogan,  and  on  the  11th  of  February,  1907, 
when  ha  was  20  years  and  3  months  old,  he 
conveyed  his  interest  in  said  land  by  mort- 
gage deed  to  C.  L.  Lindsey  to  secure  a  loan 
of  $87.50.  Said  mortgage  contained  the 
following  power  of  sale : 

"But  if  default  shall  be  made  in  the  payment 
of  said  bond  or  the  interest  on  the  same  or  any 
part  of  either  at  maturity,  then  and  in  that 
event  it  shall  be  lawful  for  and  the  duty  of  the 
said  party  of  the  second  part  to  sell  said  land 
and  personal  property  hereinbefore  described  to 
the  highest  bidder  for  cash  at  the  courthouse 
door  in  Orange  county,  first  advertising  the 
same  for  thirty  days  in  some  newspaper  publish- 
ed in  Orange  county,  and  convey  toe  same  to 
the  purchaser  in  fee  simple,  and  out  of  the  mon- 
ey arising  from  the  said  sale  to  pay  said  bond 
and  interest  on  the  same,  together  with  the  costs 
of  the  sale,  and  pay  any  surplus,  if  any,  to  said 
party  of  the  first  part  or  his  legal  representa- 
tive." 

Default  being  made  in  the  payment  of  the 
debt  secured  in  said  mortgage,  the  land  was 
sold  under  said  power  on  the  18th  of  June, 
1908,  and  J'.  B.  Hogan,  another  of  the  devi- 
sees In  the  will  of  said  J.  C.  Hogan,  became 
the  purchaser,  and  a  deed  was  executed  to 
him  purporting  to  convey  the  interest  of  the 
said  R.  Frank  Hogan  in  said  land.  Notice 
of  the  sale  was  published  in  a  weekly  news- 
paper, the  first  notice  appearing  in  the  issue 
of  June  18,  1908,  and  also  notice  was  post- 
ed at  the  courthouse  door  at  HiUsboro  and 
not  elsewhere.  R.  Frank  Hogan  was  21  years 
and  8  months  of  age  at  the  time  of  the  sale. 
He  did  not  know  of  the-  advertisement  of 
said  property  for  sale,  but  there  is  nothing 
to  show  that  he  did  not  know  of  the  sale. 
The  proceeds  of  the  sale  have  been  dis- 
tributed among  the  several  parties  except 
that  part  claimed  by  the  said  R.  Frank 
Hogan  upon  the  ground  that  the  mortgage 
was  executed  when-  he  was  under  21  years 
of  age  and  that  he  is  not  bound  thereby. 
J.  B.  Hogan  claims  this  part  of  the  fund  as 
purchaser  at  the  mortgage  sale.  His  honor 
rendered  Judgment  in  favor  of  the  said  R. 
Frank  Hogan,  subject  to  the  payment  of  the 
amount  bid  by  J.  B.  Hogan  at  the  sale,  with 
interest  thereon,  and  J,  B.  Hogan  excepted 
and  appealed. 

B.  A.  HarriU,  of  Hamlet,  for  appellant 
A.  S.  Hobgood,  of  Durham,  for  appellee. 

ALLEN,  J.  R.  Frank  Hogan  was  20  years 
and  2  months  old  at  the  time  of  the  execution 
of  his  mortgage,  and  21  years  and  8  months 
old  when  the  land  "was  sold  under  the  power 
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in  the  mortgage  on  July  18,  1908,  and  he  did 
no  act  to  disaffirm  the  mortgage  or  the  sale 
antll  1917,  11  years  after  the  sale. 

[1,  2]  The  deed  of  an  infant  Is  voidable, 
not  void,  and  if  he  does  not  wish  to  be 
bound  he  must  repudiate  it  within  a  reason- 
able time  after  becoming  of  age,  and,  under 
our  decisions,  this  period  is  fixed  at  three 
years,  and  upon  the  facts  admitted  the  claim- 
ant, R.  Frank  Hogan,  has  waited  too  long, 
and  will  not  be  heard  now  to  disaffirm  his 
act. 

In  Weeks  v.  Wilkins,  134  N.  C.  522,  47  S. 
E.  26,  the  court  deals  with  the  question  as  to 
the  time  within  which  a  deed  executed  dur- 
ing infancy  must  be  disaffirmed,  and  says: 

"The  author  of  Devlin  on  Deeds,  vol.  1,  §  91, 
after  discussing  the  authorities,  says:  'The  most 
reasonable  rule  seems  to  be  that  the  right  of 
disaffirmance  should  be  exercised  within  a  rea- 
sonable time  after  the  infant  attains  his  majori- 
ty, or  else  his  neglect  to  avail  himself  of  this 
privilege  should  be  deemed  an  acquiescence  and 
affirmation  on  his  part  of  his  conveyance.  The 
law  considers  his  contract  a  voidable  one  on  ac- 
count of  its  tender  solicitude  for  his  rights  and 
the  fear  that  he  may  be  imposed  upon  in  his  bar- 
gain. But  he  is  certainly  afforded  ample  protec- 
tion by  allowing  him  a  reasonable  time  after 
he  reaches  his  majority  to  determine  whether  he 
will  abide  by  his  conveyance  executed  while  he 
was  a  minor  or  will  disaffirm  it.  And  it  is  no 
more  than  just  and  reasonable  that  if  he  silently 
acquiesces  in  his  deed,  and  makes  no  effort  to 
express  his  dissatisfaction  with  his  act,  he 
should,  after  the  lapse  of  a  reasonable  time,  de- 
pendent upon  circumstances,  be  considered  as 
fully  ratifying  it.'  We  think  this  is  a  just  and 
reasonable  rule.  •  ♦  ♦  While  we  have  no  stat- 
ute fixing  the  time  within  which  an  infant  is 
required  to  disaffirm  his  conveyance,  we  think 
that  upon  the  reason  of  the  thing  and  in  con- 
sonance with  the  policy  of  the  law,  which  seeks 
to  quiet  titles  and  encourage  improvement  of 
real  estate,  the  infant  should  exercise  his  elec- 
tion within  a  reasonable  time.  The  statute 
gives  him  three  years  after  arrival  at  majority 
within  which  to  bring  his  action  against  a  dis- 
seisor. It  seems  to  us  that  the  same  time,  by 
analogy,  should  be  fixed  as  the  period  within 
which  he  should  determine  whether  he  will  dis- 
affirm his  deed.*' 

This  case  was  affirmed  on  this  point  in 

Gaskins  v.  Allen,   137  N.   C.  430,  49   S.   E. 

919;    Raggett  v.  Jackson,  160  N.  C.  31,  76 

S.  E.  86;    Chandler  v.  Jones,  172  N.  C.  574, 

90  S.  E.  580.    In  the  last  case,  involving  the 

repudiation  of  a  contract  made  by  an  infant, 

the  above  excerpt  from  Weeks  v.   Wilkins 

was  quoted,  and  the  court  adds : 

'This  case  was  affirmed  on  both  points  in 
Raggett  V.  Jackson,  160  N.  C.  32,  76  S.  E.  80, 
and,  if  applicable  to  deeds,  why  should  not  the 
same  rule  prevail  as  to  other  contracts?" 

[3,  4]  Certainly  a  mortgage,  which,  under 
our  decisions,  passes  the  legal  title,  and  is  no 
more  than  an  ordinary  deed  with  a  defeasance 
clause,  should  not  be  excluded  from  the  appli- 
cation of  the  principle,  and,  if  so,  the  mort- 
gage of  th«  claimant  cannot  now  be  avoided 
by  reason  of  the  lapse  of  time,  and  the  ques- 
tion remaining  is  as  to  the  regularity  of  the 
sale,  and  this  depends  on  whether  It  was  prop- 
erly advertised,  as  the  failure  to  advertise 


according  to  law  Is  the  only  attack  made  on 
the  sale. 

[6,  6]  The  mortgagee  did  more  than  was  re- 
quired of  him  by  the  mortgage  in  his  effort 
to  give  notice  of  the  sale,  as  the  mortgage 
only  requires  an  advertisement  in  the  nawih 
paper,  and  it  appears  that  in  addition  to  pub- 
lishing  a  notice  In  the  newspaper  beginning 
June  18,  1917,  he  also  posted  a  notice  at  the 
courthouse  door ;  but  the  claimant,  R.  Frank 
Hogan,  insists  that,  at  the  time  of  the  execu- 
tion of  the  mortgage,  section  641  of  the  Re- 
visal  was  In  force,  and  that  this  statute  also 
requires  a  notice  to  be  posted  at  three  other 
public  places,  and  he  contends  that  this  is  fa- 
tal to  the  sale.  It  is  true  that  the  laws  in 
force  at  the  time  of  the  making  of  a  contract 
enter  into  and  become  a  part  of  the  contract 
(O'Kelly  v.  Williams.  84  N.  O.  285:  Wooten 
V.  Hill,  98  N.  C.  53,  3  S.  E.  846) ;  but  it  has 
been  held  in  Palmer  v.  Latham,  173  N.  C.  61, 
91  S.  E.  525,  that  the  statute  relied  on  does 
not  apply  to  sales  made  under  the  power,  and 
that  it  "refers  to  sales  under  the  foreclosure 
of  a  mortgage  by  order  of  court  and  other 
judicial  sales." 

The  first  part  of  the  statute,  where  It  says, 
"deed  in  trust,  mortgage,  or  other  contract 
hereafter  executed,"  would  render  this  con- 
struction doubtful;  but  it  concludes,  after 
requiring  an  advertisement  In  a  newspaper, 
by  providing  that  the  cost  of  the  advertise- 
ment is  "to  be  taxed  as  cost  in  the  action, 
special  proceeding,  or  proceeding  to  sell,'' 
thereby  indicating  a  purpose  to  deal  only 
with  proceedings  in  court,  and  to  leave  the 
parties  free  to  contract  as  to  the  terms  of  the 
mortgage,  which  was  declared  to  be  the  rights 
of  the  parties  in  Mclver  v.  Smith,  118  N.  C. 
73,  23  S.  E.  971. 

[7]  The  statement  in  Palmer  y.  Latham, 
supra,  that  requirements  as  to  advertising 
are  directory  only,  was  not  necessary  to  the 
decision  of  the  case,  as  the  question  Involved 
was  as  to  the  place  of  sale,  and  the  advertise- 
ment must  be  in  the  county  where  the  land  is 
sold,  and  is  in  conflict  with  the  decision  in 
Eubanks  v.  Becton,  158  N.  C.  230,  73  S.  E. 
1000.  The  principle  is  applicable  to  execu- 
tion sales  (Shaffer  v.  Bledsoe,  118  N.  C.  279. 
23  S.  E.  1000) ,  as  a  stranger  who  buys  at  an 
execution  sale  Is  only  required  to  see  that  an 
officer  sells  and  that  he  has  in  hand  an  execu- 
tion authorizing  the  sale.  We  are  therefore 
of  opinion  that  as  the  claimant,  R.  Frank  Ho- 
gan, cannot  disaffirm  his  mortgage,  and,  as 
the  sale  was  advertised  according  to  the 
terms  of  the  mortgage,  that  J.  B.  Hogan  he- 
came  the  owner  of  the  Interest  of  the  claim- 
ant by  reason  of  his  purchase,  and  that  he  is 
now  entitled  to  the  fund. 

[81  The  principle  which  prevents  one  ten- 
ant in  conmaon  from  buying  in  an  outstand- 
ing title  does  not  apply  to  the  facts  in  this 
•record,  as  J.  B.  Hogan  was  buying  the  inter- 
est and  title  of  his  cotenants.  Baird  v.  Baird, 
21  N.  C.  524,  31  Am.  Rep.  399 ;  38  Cyc.  53. 
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Judgment  will  be  entered  In  the  superior 
court  on  the  facts  agreed  In  favor  of  J.  B. 
Hogan. 

Reversed^ 

(175  N.  C.  273) 

FARMER  et  aL  v.  HEAD  et  aL    (No.  291.) 

(Supreme  Court  of  North  Carolina.     April  8, 

1918.) 

Exemptions  ^=»61— Partnership  Property. 
Where  a  member  of  an  insolvent  partner- 
ship purchased  the  business  and  assumed  pay- 
ment of  all  the  debts,  he  is  not  entitled  to  a 
personal  property  exemption  in  the  partnership 
property  as  against  existing  debts,  without  the 
consent  of  his  former  partner. 

Appeal  from  Superior  Court,  New  Hanover 
County;    Stacy,  Judge. 

Action  by  George  L.  Farmer  and  others 
against  J.  Fultne  Head  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal 
Affirmed. 

This  is  an  action  to  determine  the  right 
of  the  defendant  L.  P.  Matthews  to  a  person- 
al property  exemption  In  certain  property, 
which  formerly  belonged  to  the  partnership 
known  as  the  Frost  Ice  Cream  Company, 
which  partnership  was  composed  of  the  de- 
fendant L.  P.  Matthews  and  the  plaintiff 
George  I/.  Farmer. 

On  April  2,  1917,  the  plaintiff  Farmer  sold 
his  interest  in  the  business  and  property  of 
the  partnership  to  the  defendant  Matthews, 
who,  as  a  part  of  the  contract  of  sale,  as- 
sumed the  payment  of  all  the  debts  of  the 
partnership  and  agreed  to  pay  the  same  out 
of  the  said  business.  After  said  sale  the 
said  Matthews  continued  the  business  until 
June  30,  1917,  when  he  executed  a  deed  of 
assignment  to  the  defendant,  Head,  convey- 
ing to  him  the  entire  property,  which  was  the 
same  property  owned  by  the  partnership  on 
April  2,  1917,  and  reserving  therein  his  per- 
sonal property  exemption.  All  of  the  proper- 
ty and  business  has  been  sold  by  the  assignee 
and  the  assets  in  his  hands  are  insufficient  to 
pay  the  debts  of  the  partnership  in  existence 
on  April  2,  1917,  and  which  are  now  due  and 
owing. 

The  plaintiffs  in  the  action  are  creditors  of 
the  old  partnership,  and  Farmer  a  member  of 
the  old  firm,  and  they  contend  that  the  de- 
fendant Matthews  cannot  have  his  personal 
property  exemption  until  the  debts  of  the  old 
partnership  are  paid,  without  the  consent  of 
his  fbrmer  partner  Farmer,  who  objects  to 
the  defendant  having  his  exemption. 

His  honor  rendered  judgment  in  favor  of 
the  plaintiff  denying  the  right  of  the  defend- 
ant to  his  exemption,  and  the  defendant  ex- 
cepted and  appealed. 

J.  A.  McNorton,  of  Wilmington,  for  appel- 
lants. Kenan  &  Wright,  of  Wilmington,  for 
appellees. 


ALLEN,  J.  Prior  to  April  2, 1917,  the  plain- 
tiff Farmer  and  the  defendant  Matthews 
were  partners,  and  as  such  each  was  liable 
for  the  debts  of  the  firm.  Growing  out  of  this 
liability  the  court  says,  in  Allen  v.  Grissom, 
90  N.  C.  92: 

'Each  member  of  a  partnership  has  a  right  to 
require  the  application  of  the  joint  effects  to  the 
joint  debts,  before  any  portion  of  them  can  be 
diverted  to  the  individual  debts  of  the  separate 
partners,  and  this  is  a  means  of  personal  ex- 
oneration. It  is  an  equity  possessed  by  each 
and  grows  out  of  their  relations  as  partners,  and 
the  implied  limitation  upon  the  power  of  each  to 
dispose  of  the  common  property  in  furtherance 
of  the  object  of  their  association.  But  this 
equity  does  not  extend  to  the  creditors,  as  such, 
so  as  to  create  a  lien,  but  they  receive  the  ben- 
efits of  the  exercise  of  the  right  of  the  separate 
partners  to  require  the  appropriation,  and  the 
exoneration  is  worked  out  in  the  payment  of 
their  debts." 

And  in  Stout  v.  McNeill,  98  N.  0.  4,  3  S.  B. 

916: 

"It  is  plain  that  partnership  effects  ought  to 
be  first  applied  to  partnership  debts,  and  each 
partner  has  a  right  to  require  this  to  be  done 
in  his  own  exoneration ;  the  separate  interest 
of  each  being  in  the  surplus  left  after  the  part- 
nership liabilities  have  been  discharged." 

It  is  upon  the  same  principle  it  has  been 
held  that  one  of  several  partners  cannot  have 
his  personal  property  exemption  out  of  the 
partnership  assets  without  the  consent  of  the 
other  partners.  Burns  v.  Harris,  67  N.  O. 
140;  -Scott  V.  Kenan,  94  N.  C.  298. 

This  relationship  and  these  rights  of  the 
parties  existed  on  April  2,  1917,  when  the 
plaintiff  Farmer  sold  his  interest  in  the  part- 
nership and  in  its  property  to  the  defendant 
Matthews,  and  as  the  right  to  have  the  part- 
nership assets  applied  to  the  partnership 
debts  rests  on  the  common  liability  for  the 
payment  of  the  debts,  and  it  is  upon  this 
ground  that  the  right  to  invoke  the  equitable 
doctrine  of  exoneration  depends,  the  right 
ought  to  continue  as  long  as  the  liability  ex- 
ists, unless  the  retiring  partner  has  waived 
or  abandoned  his  right. 

It  needs  no  citation  of  authority  to  show 

that  the  retiring  partner  continued  liable  to 

the  creditors,  and  that  there  has  been  no 

abandonment   of   the   right    to   exoneration 

clearly  appears  from  the  agreement,  which 

was  a  part  of  the  contract  of  the  sale,  to  pay 

the  debts  of  the  old  partnership,  and  out  of 

the  firm  business. 

"A  partner  who  retires  from  a  firm  without 
selling  his  interest  therein  is  entitled  to  his 
share  of  the  firm  assets,  including  the  profits 
realized  from  the  business  after  the  firm  s  dis- 
solution. After  an  absolute  sale  of  his  interest, 
he  becomes,  as  we  have  seen,  a  creditor  of  the 
purchaser,  and  the  assets  are  available  to  the 
purchaser's  creditors;  the  selling-out  partner 
having  no  Hen  on  the  old  firm  assets.  But  if 
the  sale  is  made  subject  to  the  partnership  in- 
debtedness, or  upon  terms  from  which  the  court 
can  imply  an  understanding  that  the  purchaser 
took  the  assets  subject  to  a  trust  for  the  benefit 
of  the  retiring  partner  and  the  firm  creditors, 
it  is  generally  held  that  the  retiring  partner 
retains  a  lien  by  which  the  property  can  be  se- 
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cured  for  himself  or  unpaid  firm  creditors."    30 
Cyc.  610. 

It  also  appears  by  fair  Intendment  that  the 
partnership  was  insolvent  on  April  2,  1917, 
because  it  is  agreed  that  the  assets  in  hand 
are  the  proceeds  of  the  firm  property  in  ex- 
istence on  April  2d,  and  that  they  are  insuf- 
ficient to  pay  the  debts  of  the  old  firm  now 
due  and  owing,  and  when  this  condition  of 
Insolvency  exists  and  one  partner  sells  to 
another  under  an  agreement  to  pay  the  debts, 
the  retiring  partner  does  not  lose  his  right  to 
have  the  partnership  assets  applied  to  the 
payment  of  the  debts. 

In  Darby  v.  Gilligan,  33  W.  Va.  246,  10  S. 
E.  400,  6  Lb  R.  A.  740,  it  is  held  that,  where 
a  firm  is  insolvent,  if  a  partner  sells  out  to 
his  copartner,-  and  the  purchaser  agrees  to 
pay  the  firm  debts,  the  sale  cannot  be  con- 
sidered bona  fide,  so  as  to  cut  off  the  equity 
of  the  firm  creditors  to  be  preferred;  and 
to  the  same  effect  is  Olson  v.  Morrison,  29 
Mich.  395.  In  the  latter  case  Olson  and 
Jones  were  partners.  Olson  sold  out  to  Mor- 
rison; the  consideration  being  that  the  ven- 
dee should  pay  the  debts  of  the  firm.  It  suf- 
ficiently appears  that  the  firm  was  insolvent. 
The  vendee  neglected  to  comply  with  this 
agreement,  and  the  creditors,  Joining  with 
the  vendor,  brought  suit  to  compel  perform- 
ance of  the  agreement,  and  to  subject  the 
property  to  the  payment  of  the  partnership 
debts.  Held,  that  the  agreement  to  pay  the 
debts  as  consideration  for  the  transfer  was 
a  sufficient  recognition  of  the  equitable  lien 
of  the  partnership  creditors,  tracing  the 
same  through  the  equity  of  the  vendor,  to 
enable  them,  joining  with  him,  to  enforce 
such  equity. 

The  question  is  considered  and  discussed  at 
length  with  numerous  citations  of  authority 
in  Thayer  v.  Humphrey,  91  Wis.  276,  64  N. 
W.  1007,  51  Am.  St.  Rep.  888  et  seq.,  and  the 
court  sums  up  its  conclusions  (91  Wis.  29$, 
64  N.  W.  1014,  51  Am.  St  Rep.  905)  as  fol- 
lows, omitting  those  not  applicable  here: 

"(2)  Partnership  creditors  have  no  lien,  strict- 
ly so  called,  on  partnership  assets,  but  mast 
work  out  their  preference  over  the  creditors  of 
the  individual  members  of  the  partnership 
through  the  equities  of  such  members.    ♦    ♦    ♦ 

"(4)  The  word  'assets,*  used  in  No.  1,  is  not 
confined  to  assets  at  law.  but  includes  all  as- 
sets applicable  to  the  payment  of  the  partner- 
ship debts,  under  the  well-defined  principles  for 
the  administration  of  the  affairs  of  insolvent 
partnerships  under  the  direction  of  a  court  of 
equity.    *    *    ♦ 

"(6)  If  a  member  of  an  insolvent  firm  sells 
out  with  the  understanding  that  the  business  is 
to  be  continued  with  the  same  assets,  and  the 
purchaser  or  purchasers,  as  consideration  for 
the  sale,  are  to  assume  and  pay  the  old  ^ebts, 
and  the  circumstances  are  such  as  to  evidence 
the  fact  that  the  purpose  of  the  transaction  is 
to  pay  the  old  firm  debts  and  to  wind  up  the 
old  partnership  concern  by  the  payment  of  the 
debts  of  such  concern  out  of  the  partnership  as- 
sets and  a  continuation  of  the  business,  the 
court  is  warranted  in  concluding  that  the  equity 
of  the  outgoing  partner  to  have  the  assets  of 


the  firm  applied  to  the  payment  of  the  firm 
debts  is  not  changed,  and  that  the  right  of  tbe 
creditor  to  enforce  it  continues.*' 

The  facts  in  the  record  before  us  brin; 
this  case  within  these  principles,  as  the  part- 
nership was  insolvent  at  the  time  of  the  sale 
on  April  2, 1917,  and  there  was  an  agreement 
on  the  part  of  the  defendant  Matthews  to 
pay  the  partnership  debts  and  out  of  the 
partnership  business. 

The  caise  of  Richardson  v.  Redd,  118  N.  C. 
677,  24  S.  E.  420,  is  also  almost  directly  in 
point,  in  which  it  was  held  that  after  the 
death  of  one  partner,  which  had  the  effect  of 
dissolving  the  partnership,  the  survivliig 
partner  could  not  claim  his  personal  proper- 
ty exemption  without  the  consent  of  the  ad- 
ministrator of  the  deceased  partner,  which 
could  only  be  upon  the  ground  that  the  liabil- 
ity of  the  estate  of  the  deceased  partner  to 
pay  the  debts  continued,  and  that  the  right 
to  have  the  firm  assets  applied  to  the  pay- 
ment of  the  firm  creditors,  and  thereby  ex- 
onerate the  estate,  was  coextensive  with  the 
liabUity. 

We  are  therefore  of  opinion  that  the  de- 
fendant is  not  entitled  to  hia  personal  prop- 
erty exemption. 

Affirmed. 

(175  N.  C.  2»y 

CIiARK  v.  SWEANEY.  ,  (No.  327.) 

(Supreme  Court  of  North  Carolina.     April  3, 

19ia) 

1.  Master  and  Servant  ^=»332(1)  —  Injuby 
TO  Third  Person— ^Relation  of  PARrres— 
Question  roR  Jury. 

Evidence  that  the  automobile  in  question 
was  owned  by  defendant,  that  defendant's  wife 
was  being  conveyed  in  the  machine  at  the  time 
of  the  injury,  and  that  defendant  directed  his 
son,  who  was  the  driver  of  the  car,  to  take 
plaintiff  home  after  the  collision,  was  euflScient 
to  require  submission  of  question  whether  son 
was  acting  as  the  servant  of  his  father  at  the 
time. 

2.  Master  and  Servant  <8=»33(K1)  —  Ii^JURt 
to  Third  Person  —  Evidence  —  Presumf- 
tion. 

The  natural  presumption  is  that  one  em- 
ployed in  operating  an  automobile  is  doing  so 
in  the  service  of  the  owner,  especially  where  tlie 
passenger  is  the  owner's  wife. 

Allen  and  Walker,  JJ.,  dissenting:. 

Appeal  from  Superior  Court,  Durham 
County;  Connor,  Judge. 

Action  by  J.  A.  Clark  against  John  Swea- 
ney.  Judgment  of  nonsuit,  and  plaintiff 
appeal&     Reversed. 

Scarlett  &  Scarlett  and  Brawley  &  Gantt, 
all  of  Durham,  for  appellant.  Fuller,  Reade 
&  Fuller,  of  Durham,  for  appellee. 

CLARK,  C.  J.  This  was  an  action  for 
damages  for  personal  Injury  sustained  by  be- 
ing struck  and  seriously  injured  by  defend- 
ant's automobile,  which  was  being  driven  by 
his  son,  at  45  to  50  miles  an  hour,  according 
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to  plaintiff's  testimony,  as  with  due  care 
plaintiff  was  attempting  to  cross  Main  street 
near  the  center  of  the  business  district  of 
Durham.  That  the  plaintiff  was  run  over 
and  injured,  and  that  the  defendant  was  the 
owner  of  the  automobile,  that  it  was  being 
driven  by  his  son,  and  that  the  defendant's 
wifjB  was  in  the  automobile  at  the  time,  also 
that  the  defendant  immediately  came  up  and 
ordered  his  son  to  carry  the  plaintiff  home  in 
bis  automobile,  are  admitted  or  not  contro- 
verted. Indeed,  the  defendant  put  on  no  evi- 
dence: 

[1,2]  The  plaintiff  did  not  contend  that 
there  was  any  liability  on  the  part  of  the  de- 
fendant merely  because  the  chauffeur  was  his 
son,  but  contended  that  all  the  circumstances, 
taken  together,  were  sufllcient  evidence  to  be 
submitted  to  the  jury  upon  the  question 
whether  the  driver,  Fred  Sweaney,  was  act- 
ing as  the  servant  of  his  father  in  the  opera- 
tion of  said  automobile  at  the  time  said  in- 
jury occurred.  That  the  automobile  was  own- 
ed by  the  defendant,  that  the  defendant's 
wife  was  being  conveyed  In  the  machine  at 
the  time  Of  the  injury,  and  that  the  defend- 
ant directed  his  son  to  take  the  plaintiff 
liome  was  evidence  ''taken  in  the  li^t  most 
favorable  to  the  plaintiff,  with  the  most  fa- 
vorable inferences  which  the  jury  could 
draw  from  it,"  sufBclent  to  submit  the  case 
to  the  jury;  for  the  natural  presumption  is 
that  one  who  is  employed  in  operating  an 
automobile  is  doing  so  in  the  service  of  the 
owner,  especially  when  the  passenger  In  the 
machine  is  the  owner's  wife.  Long  v.  Nute, 
123  Mo.  App.  204,  100  S.  W.  511,  citing  Moon 
T.  Matthews,  227  Pa.  488,  76  Ati.  219,  29  L. 
R.  A.  (N.  S.)  856,  136  Am.  St.  Rep.  902. 

It  will  be  diflacult  for  the  plaintiff  in  such 
cases  to  show  that  the  automobile  was  being 
driven  and  operated  under  the  direct  instruc- 
tion of  the  owner,  which  was  a  matter  pecul- 
iarly in  the  owner's  knowledge.  We  think  it 
was  error  to  nonsuit  the  plaintiff.  The  facts 
testified  to  raised  a  presumption  that  the 
machine  was  being  operated  in  the  scope  of 
the  defendant's  ownership,  and  it  was  in- 
cumbent upon  the  defendant,  who  put  on  no 
evidence  to  rebut  the  presumption. 

UnviUe  V.  Nissen,  162  N.  C.  95,  77  S.  B. 
1096,  relied  on  by  the  defendant  is  not  in 
I)olnt.  In  that  case  there  was  evidence  that, 
though  the  owner's  son  was  operating  the 
machine,  he  was  not  doing  so  with  the  knowl- 
edge or  at  the  Instance  of  the  owner,  but  in 
violation  of  the  owner's  orders  and  without 
his  knowledge.  That  was  not  a  nonsuit,  and 
the  court  held  that  the  evidence  for  the  de- 
fendant should  have  been  submitted  to  the 
jury  with  an  instruction  that  the  owner 
would  not  be  responsible  for  the  tort  of  the 
chauffeur,  even  though  he  was  the  owner's 
son  and  a  minor.  If  acting  without  the  own- 
er's authority  and  wholly  for  the  servant's 
own  purposes  and  In  pursuit  of  his  private 
or  personal  ends. 
The  judgment  of  nonsuit  is  reversed. 


ALLEN,  J.  (dissenting).  I  think  Linvllle 
V.  Nissen,  162  N.  C.  96,  77  S.  E.  1096,  is  a 
controlling  authority  in  favor  of  the  defend- 
ant, and  that  the  judgment  of  nonsuit  ought 
to  be  sustained.  In  the  Linvllle  Case  it  was 
held:  (1)  That  the  owner  of  an  automobile 
is  not  liable  for  personal  injuries  caused  by 
it;  merely  because  of  his  ownership;  (2) 
that  the  father  is  not  liable  for  the  acts  of 
a  minor  son  (much  less  reason  for  liability 
for  the  acts  of  an  adult),  unless  he  has  ap- 
proved the  acts,  or  It  is  shown  that  the  son 
is  his  agent  or  servant;  (3)  that,  if  the  mi- 
nor son  is  shown  to  be  the  agent  or  servant 
of  the  father,  the  latter  is  not  liable  unless 
the  son  was  acting  at  the  time  in  the  scope 
of  his  employment  and  In  regard  to  his  fa- 
ther's business. 

A  nonsuit  as  to  the  father  was  held  to  be 
proper,  although  It  was  in  evidence  that  the 
father  had  bought  the  machine  for  the  use 
of  himself  and  family;  that  the  son,  a  mi- 
nor, had  driven  the  machine  frequently, 
sometimes  with  his  father  present ;  that  the 
son  was  a  reckless  driver;  that  he  had  in- 
jured two  buggies,  and  his  father  had  paid 
the  damages;  that  on  one  occasion  the  fa- 
ther had  taken  off  a  wheel  to  prevent  the 
use  of  a  machine  by  his  son;  that  he  had 
left  the  garage  unlocked,  and  his  son  could 
get  the  machine  as  he  wished,  and  the  ground 
of  the  ruling  was  that  the  father  had  forbid- 
den the  use  of  the  machine  on  the  day  of  the 
injury,  which  does  no  more  than  negative 
the  idea  of  his  consent,  which  was  essential 
to  plaintiff's  case. 

In  this  case  the  son  is  an  adult,  there  is 
no  evidence  that  the  machine  was  bought  for 
the  use  of  the  family,  or  that  the  son  was 
reckless,  or  had  ever  driven  the  machine  be- 
fore, or  that  the  father  knew  that  he  was 
using  the  machine  at  the  time  of  the  injury. 
The  only  circumstances  claimed  to  have  a 
tendency  to  prove  agency  on  the  part  of  the 
son  are  that  his  mother  was  in  the  machine, 
and  that  the  father  as  soon  as  he  heard  of 
the  accident  went  to  the  scene  and  directed 
his  son  to  take  the  plaintiff,  who  had  been 
Injured,  in  his  automobile  to  a  hospital. 

The  first  is  a  circumstance  which  would 
be  present  with  any  son,  although  acting 
against  his  father's  will,  If  asked « by  his 
mother  to  take  her;  and  the  second  is  an 
act  of  humanity,  which  any  man,  whether 
responsible  for  the  injury  or  not,  ought  to 
do,  and  which  ought  to  be  encouraged  in- 
stead of  unputing  it  to  the  defendant  as  evi- 
dence of  a  wrongful  act 

There  is  to  my  mind  a  total  absence  of  evi- 
dence of  agency,  of  that  the  son,  if  an  agent, 
was  acting  within  the  scope  of  his  employ- 
ment, or  was  about  his  father's  business. 

I  think  the  Linvllle  Case  is  stronger  for 
the  plaintiff  than  this,  and  that  unless  it  is 
overruled,  which  the  court  Is  not  inclined  to 
do,  this  judgment  of  nonsuit  ought  to  be  af- 
firmed. 

WALKER,  J.,  concurs  in  this  opinion. 
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PRITCHARD  et  al.  v.  WILLIAMS. 

(No.  17.) 

(Supreme  Court  of  North  Carolina.     AprU  10, 

1918.) 

1.  Trusts  <®=:>345  —  Action  to  Establish  — 
Right  to  Maintain. 

The  remaindermen,  vested  as  to  a  one-third 
and  contingent  as  to  a  two-thirds  interest  in 
the  land,  could  have  maintained  an  action  to 
have  a  trust  for  them  therein  declared  during 
the  existence  of  the  life  interest,  as  without 
such  right  it  would  be  in  the  trustee's  power  to 
defeat  the  trust  resting  in  parol  by  conveyance 
to  an  innocent  purchaser  for  value. 

2.  Trusts  ^=>375(1)— Action  to  Establish— 
Remaindermen— Decree  Disturbing  Pos- 
session. 

In  an  action  by  remaindermen  to  establish 
a  parol  trust  for  their  benefit,  the  land  itself, 
with  the  right  of  control  and  possession,  is  not 
before  the  court,  and  no  order  or  decree  can  be 
entered  disturbing  the  possession  of  those  en- 
titled  to  the  life  interest,  so  that  it  cannot  be 
the  equivalent  of  nor  coextensive  with  an  ac- 
tion to  declare  the  trust  and  recover  possession. 

3.  Election  of  Remedies  ®=>3(1)  —  Incon- 
sistent Rights. 

Only  when  two  rights  are  inconsistent  is 
the  party  having  them  put  to  his  election;  the 
exercise  of  one  or  t^e  failure  to  do  so  barring 
the  other  (quoting  Words  and  Phrases,  Elec- 
tion). 

4.  Trusts  ^=>61(3)— Renunciation— Deed. 

Execution  of  a  deed  to  his  wife  by  a  trustee 
holding  land  in  trust,  which  deed  purported  to 
convey  the  fee,  was  a  renunciation  of  the  trust 
by  him,  and  thereafter  his  relation  to  the  re- 
maindermen beneficiaries  was  adversary. 

5.  Trusts  <©=»356(1)— Constructive  Trust- 
Conveyance  by  Trustee- Notice. 

Where  a  trustee  holding  land  in  trust  for 
his  wife  for  life  and  for  others  in  remainder 
conveyed  the  land  to  his  wife,  who  took  with 
notice,  the  deed  conveyed  to  the  wife  her  inter- 
est for  life,  and  she  held  the  fee  in  remainder 
in  trust  for  th^  remaindermen. 

6.  Limitation  of  Actions  <S=»102(il)— Stat- 
ute OF  Limitations  —  Running  against 
Remaindermen— Termination  of  Life  Es- 
tate. 

The  statute  of  limitations  did  not  begin  to 
run  against  trust  remaindermen  until  termi- 
nation of  the  life  estate,  though  they  might  have 
maintained  an  action  before  that  time  to  pre- 
vent loss  of  the  property. 

7.  Witnesses  <©=»330(1)  —  Impeachment  — 
Facts  Otherwise  Shown. 

The  court  did  not  err  in  refusing  to  permit 
defendant  to  prove  for  impeachment  by  cross- 
examination  of  the  principal  witness  for  plain- 
tiffs facts  which  substantially  appeared  other- 
wise iif  the  evidence,  particularly  where  the 
witness*  bias  and  feeling  was  made  to  appear 
clearly  by  his  further  cross-examination. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Camden  Coun- 
ty;  Kerr,  Judge. 

Action  by  J.  A.  Pritchard  and  others 
against  D.  E.  Williams.  .  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    No  error. 

This  Is  an  action  instituted  by  the  plain- 
tiffs, the  children  of  D.  T.  Pritchard  and 
grand  nephew  and  nieces  of  D.  L.  Pritchard, 
to  establish  a  parol  trust  and  to  recover  pos- 
session of  land.  The  defendant  relies  on  the 
plea  of  the  statute  of  limitations  and  laches. 


D.  L.  Pritchard  was  formerly  the  owner 
of  the  land  described  in  the  complaint,  and 
on  January  2, 1886,  he  executed  a  deed  there- 
for to  J.  G.  Hughes,  and  it  is  at  this  time 
and  in  connection  with  the  execution  of  this 
deed  it  is  alleged  the  parol  trust  was  de- 
clared. On  March  14,  1888,  after  the  levy  of 
an  execution  against  said  Hughes  and  the 
allotment  of  his  homestead,  the  part  of  the 
land  in  excess  of  the  homestead,  80  acres,  was 
sold,  and  a  deed  therefor  made  to  the  pur- 
chaser, Jame3  H.  Sawyer.  After  the  death  of 
Sawyer  this  part  of  the  land  was  on  Septem- 
ber 11,  1899,  sold  for  partition  among  the 
heirs  of  Sawyer,  and  a  deed  therefor  execut- 
ed to  L.  P.  Williams.  On  January  15.  1900, 
Williams  conveyed  this  land  to  John  S.  Mc- 
Coy. On  January  7,  1907,  McCoy  conveyed 
to  W.  Lynch,  and  on  January  14,  1911,  Lynch 
conveyed  this  part  of  the  land  to  the  de- 
fendant On  January  14,  1894,  Hughes  con- 
veyed the  land  covered  by  the  homestead,  160 
acres,  to  his  wife  by  deed  purporting  to  con- 
vey a  fee,  which  was  registered  in  1902,  and 
on  May  3,  1907,  Mrs.  Hughes  and  her  daugh- 
ter Elizabeth  conveyed  the  same  land  to  the 
defendant.  Mrs.  Hughes  died  in  1913,  Eliza- 
beth Hughes  in  May,  1915,  and  this  action 
was  commenced  in  October,  1916. 

There  was  a  motion  for  judgment  of  non- 
suit upon  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations  upon  the 
admitted  facts.  This  motion  was  overrul- 
ed, and  the  defendant  excepted.  His  honor 
instructed  the  Jury  if  they  believed  the  evi- 
dence to  answer  the  issue  as  to  the  statute  of 
limitations  in  favor  of  the  plaintiffs,  and  the 
defendant  excepted.  The  jury  returned  the 
following  verdict: 

"(1)  Did  Joseph  G.  Hughes  hold  the  property 
sued  for  in  trust  to  couvey  the  same  as  alleged 
in  the  complaint?     Answer:    Yes. 

'*(2)  Did  the  defendant,  or  any  of  those  under 
whom  he  claims,  purchase  the  160-acre  tract  for 
value  and  without  notice  of  said  trust?  An- 
swer :   No. 

**(3)  Did  the  defendant  or  any  of  those  under 
whom  he  claims  purchase  the  80-acre  tract  for 
value  and  without  notice  of  said  trust?  An- 
swer:  No. 

"(4)  What  has  heen  the  rental  value  since 
1915?    Answer:  $500. 

"(5)  Is  plaintiff's  canse  of  action  barred  by 
the  statute  of  limitations?    Answer:   No." 

Judgment  was  entered  in  favor  of  the 
plaintiffs,  and  the  defendant  appealed. 

R.  C.  Dozler,  of  South  Mills,  and  Aydlett 
&  Simpson  and  Ehringhaus  &  Small,  all  of 
Elizabeth  City,  for  appellant.  D.  H.  Tillitt, 
of  Camden,  and  Meekins  &  M^Mullan,  of 
Elizabeth  City,  for  appellees. 

AlrLEN,  J.  The  trust  established  by  the 
verdict  is  that  J.  G.  Hughes,  the  grantee  In 
the  deed  of  1886,  should  hold  the  title  in  trust 
to  convey  the  same  to  the  wife  of  Jos.  G. 
Hughes  for  life,  and  then  to  himself  for  life, 
if  he  survived  her,  and  then  to  Mary  Eliza- 
beth Hughes  for  life,  with  a  remainder  over 
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See  to  same  effect  Story,  Eq.  PL  §  301; 
Allan  V.  Allan,  6  Ves.  135 ;  Latham  v.  L.  Co., 
139  N.  C.  9,  51  S.  E.  780,  111  Am.  St.  Rep. 
764. 

This  right  is  in  the  nature  of  a  bill  in  eq- 
uity to  perpetuate  testimony,  with  the  addi- 
tional element  of  declaring  the  trusts,  which 
Is  no  more  than  the  Jurisdiction  in  equity  to 
enter  a  decree  preserving  the  property,  when 
it  is  in  danger  of  loss,  and  where  but  for 
Buch  decree  the  rights  of  interested  parties 
might  be  destroyed. 

[2]  In  such  proceeding  by  the  remainder- 
men the  land  itself  with  the  right  of  control 
and  possession  is  not  before  the  court.  The 
res  is  the  establishment  of  the  respective 
interests  in  the  title,  and  no  order  or  decree 
can  be  entered  disturbing  the  possession  of 
tliose  entitled  to  interests  for  life,  and  it 
cannot  therefore  be  the  equivalent  of,  nor  co- 
extensive with,  an  action  to  declare  the 
trust  and  to  recover  possession  of  the  land. 
If  this  right  did  not  exist  in  the  remainder- 


in  two-thirds  of  said  lands  to  her  children,  If 
any  surviving  her  should  live  to  be  21  years 
of  age,  and  in  one- third  to  the  plaintiffs, 
and  if  she,  said  Mary  Elizabeth  Hughes, 
should  die  without  children  her  surviving 
who  should  live  to  be  21  years  of  age,  then 
to  convey  the  whole  of  said  lands  after  the 
death  of  said  Mary  Elizabeth  Hughes  to  the 
children  of  said  D.  T.  Pritchard,  the  plain- 
tiffs in  this  action,  share  and  share  alike,  In 
fee  simple. 

The  verdict,  when  considered  in  connec- 
tion with  the  charge,  also  establishes  that 
neither  the  defendant  nor  any  one  under 
whom  he  claims  is  a  purchaser  for  value; 
so  that  the  question  discussed,  but  not  decid- 
ed, in  Wood-  V.  Tinsley,  138  N.  C.  509,  51  S. 
E.  59,  and  Lynch  v.  Johnson,  171  N.  C.  632, 
89  S.  E.  61,  as  to  the  effect  of  the  Connor 
Act  on  parol  trusts,  is  not  presented,  and  the 
learned  counsel  for  defendant  do  not  so  con- 
tend in  the  oral  argument  or  by  brief. 

[1]  The  plaintiffs  as  remaindermen,  vested 
as  to  one- third  and  contingent  as  to  two- 
thirds  interest,  could  have  maintained  an  ac- 
tion to  have  the  trust  declared  during  the 
existence  of  the  life  interest,  as  without 
this  right  it  would  hare  been  in  the  power  of 
the  trustee  to  defeat  the  trust,  resting  In 
parol,  by  a  conveyance  to  an  innocent  pur- 
chaser for  value. 

"Where,  however,  a  party  has  an  interest,. it 
is  perfectly  immaterial  how  minute  the  interest 
may  be,  or  how  distant  the  possibility  of  the 
possession  of  that  minute  interest,  if  it  is  a 
present  interest.  A  present  interest,  the  en- 
joyment of  which  may  depend  upon  the  most  re- 
mote and  improbable  contingency,  is  neverthe- 
less a  present  estate;  and,  as  in  the  case  upon 
Lord  Berkley's  will,  though  the  interest  may, 
with  reference  to  the  chance,  be  worth  nothing, 
yet  it  is  in  contemplation  of  law  an  estate  and 
interest,  upon  which  a  bill  may  be  supported." 
1  Daniel,  Ch.  Pr.  317. 

"A  remainderman  is  entitled  to  equitable  re- 
lief whenever  necessary  to  protect  his  interest 
against  loss  or  injury.*'     16  Cyc.  658. 


men,  lapse  of  time  cannot  affect  the  present 
action  for  possession,  which  could  not  be 
maintained  until  the  death  of  the  life  tenant 
in  1915,  and,  if  it  did  exist,  it  came  into  be- 
ing at  the  same  time  and  by  the  same  act 
with  the  right  now  attempted  to  be  exercised, 
to  establish  the  trust  and  to  recover  posses- 
sion. 

[3]  The  two  rights  are  not  only  not  incon- 
sistent, but  one  includes  the  other,  and  it  is 
only  when  two  rights  are  inconsistent  that 
the  party  is  put  to  his  election  and  that  the 
exercise  of  one,  or  the  failure  to  do  so,  bars 
the  other. 

In  Machine  C5o.  v.  Owings,  140  N.  O.  505, 
53  S.  E.  345,  Justice  Hoke  quotes  the  approv- 
ed doctrine  as  follows : 


<r 


In  Enc.  PI.  &  Practice,  vol.  7,  362,  the  doc- 
trine is  stated  as  follows:    *As  already  stated, 
the  principle  does  not  apply  to  all  coexistent 
remedies.     As  regards  what  have  been  termed 
consistent    remedies,    the   suitor   may,    without 
let   or   hindrance    from    any    rule   of   law,   use 
one  or  all  in  a  given  Case.     He  may  select  and 
adopt  one  as  better  adapted  than  the  others  to 
work   out   his   purpose,   but  his  choice   is  not 
compulsory  or  final,  and,  if  not  satisfied  with 
the  result  of  that   he  may  commence  and  carry 
through    the    prosecution    of    another.      Thus, 
where  a  sale  of  chattels  is  induced  by  the  fraud 
of  the  vendee,   the   vendor  may   prosecute   the 
vendee  for  the  price  of  the  articles  in  one  ac- 
tion, and  in  another  for  damages  on  account  of 
the   fraud,    both    proceeding   on    the   theory   of 
ratifying  the  sale.     But  he  cannot  maintain  ei- 
ther if  he  has  rescinded  the  sale,  or  if,  on  the 
theory  of  rescission,  he  has  resorted  to  replevin 
to  recover  the  property.     No  suitor  is  allowed 
to  invoke  the  aid  of  the  courts  upon  contradic- 
tory principles  of  redress  upon  one  and  the  same 
line  of  facts.*     In  3   Words  and   Phrases  Ju- 
dicially Defined,  p.  2338,  it  is  said:    *The  whole 
doctrine  of  election  is  based  on  the  theory  that 
there   are   inconsistent   rights    or   remedies    of 
which  a  party  may  avail  himself,  and  a  choice 
of  one  is  held  to  be  an  election  not  to  pursue 
the  other.     The  principle  does  not  apply  to  co- 
existing and  consistent  remedies.'    These  state- 
ments of  doctrine  are  supported   by  well  con- 
sidered decisions,  and  are  very  generally  accept- 
ed  as  correct.     Whittier  v.   Collins,   15   R.  I. 
90  [23  Atl.  47,  2  Am.  St.  Rep.  879];   Bacon  v. 
Moody,  117  Ga.  207  [43  S.  E.  482] ;    Austen  v. 
Decker,  109  Iowa,  109  [80  N.  W.  312];    Black 
V.  Miller,  75  Mich.  323  [42  N.  W.  837]." 

The  principle  has  been  applied  in  a  number 
of  cases  to  protect  the  remaindermen  against 
the  plea  of  lapse  of  time  and  laches. 

In  Stewart  v.  Conrad,  100  Va.  135,  40  S.  E. 
624,  thfere  was  a  misappropriation  of  a  fund 
held  in  trust  for  life  and  then  in  remainder, 
and  the  court  said  as  to  the  right  of  action: 

"The  remaindermen,  under  the  terms  of  the 
will  creating  the  trust  fund,  are  not  entitled  to 
the  possession  of  any  part  of  it  until  the  death 
of  the  life  tenant,  who  was  a  party  to  this 
suit,  and  who,  so  far  as  this  record  shows,  is 
still  living.  Until  her  death  the  appellants 
would  have  no  standing  in  court  except  to  ask 
a  court  of  equity  to  prevent  or  remedy  a  viola- 
tion of  the  trust,  and  to  preserve  the  trust  fund. 
They  had  the  right  to  invoke  the  aid  of  a  court 
♦  ♦  ♦  for  those  purposes,  but  they  were  un- 
der no  legal  obligation  to  do  so,  and  the  objec- 
tion of  laches  or  acquiescence  will  not  lie  for 
their  failure  to  assert  the  rights  which  have  not 
yet  accrued." 
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In  Watson  y.  Thompson,  12  R.  I.  472,  it  is 
held  that,  although  a  remainderman  might 
maintain  an  action  to  have  a  resulting  trust 
declared  during  the  existence  of  a  life  es- 
tate, his  failure  to  do  so  .would  not  be  ac-* 
counted  to  him  as  laches  and  cause  a  for- 
feiture of  his  right  of  action  on  the  termina- 
tion of  the  life  estate. 

In  Aiken  v.  Suttle,  4  Lea  (72  Tenn.)  109 
defendants  claimed  under  deeds  purporting  to 
convey  a  fee  and  relied  on  the  statute  of  limi- 
tations. The  court  held  the  plaintiff  not  bar- 
red, as  she  was  a  remainderman,  and  said: 

"The  statute  of  limitations  could  not  run 
agalDst  her  until  after  the  termination  of  the 
particular  estate  by  the  death  of  C.  K.  Gil- 
lespie. Miller  v.  Miller,  Meigs  [Tenn.]  484  [33 
Am.  Dec.  157];  McCorry  v.  King's  Heirs,  3 
Humph.  [Tenn.]  267  [39  Am.  Dec.  165].  She 
was  not  bound  to  sue  until  her  right  to  posses- 
sion should  have  accrued.  Nevertheless  at  any 
time  prior  thereto  she  might  sue  to  have  a 
cloud  removed  from  her  remainder  interest,  and 
to  have  her  rights  declared.  A  remainderman 
is  not  obliged  to  wait  until  the  right  of  posses- 
sion has  accrued,  but  may  have  a  cloud  removed 
during  the  existence  of  the  particular  estate." 

In  Gibson  v.  Jayne,  37  Miss.  167,  it  was 
held  that  the  statute  of  limitations  did  not 
begin  to  run  against  remaindermen  until 
termination  of  life  estate,  although  he  might 
have  maintained  an  action  before  that  time 
to  prevent  loss  of  the  property.  The  case  of 
Wooten  V.  Railroad,  128  N.  O.  119,  38  S.  E. 
298,  56  L.  R.  A.  615,  and  Baker  v.  Railroad, 
173  N.  C.  365,  92  S.  E.  170,  L.  R.  A.  I917E, 
266,  also  have  a  direct  bearing  on  the  ques- 
tion involved  here. 

In  the  first  of  these  cases  stock  was  be- 
queathed to  Charles  Bradley  in  1854  to  hold 
for  Lucy  Jewett  for  life,  and  upon  her  death 
for  her  surviving  children.  The  stock  ap- 
peared on  the  books  of  the  company  in  the 
name  of  Bradley,  trustee  for  Lucy  Jewett. 
In  1869  Bradley,  trustee,  transferred  the 
stock  to  Lucy  Jewett  absolutely,  and  new 
stock  was  issued,  which  in  the  same  year 
was  sold  by  her  to  various  persons.  Lucy 
Jewett  died  in  1898,  29  years  after  the  sale, 
and  the  children  commenced  their  action  the 
following  year.  It  was  held  that  the  action 
was  not  barred  by  the  statute  of  limitations, 
and  the  court,  among  other  things,  said: 

"The  defendant  further  sots  up  the  statute  of 
limitations  against  the  demand  of  the  plaintiffs. 
We  are  not  deciding  that  the  plaintiffa*  had  no 
right  to  interfere  in  the  transfer  of  the  stock  to 
have  it  restored  to  its  proper  ownership  at  any 
time  after  the  wrongful  transfer,  but  they  were 
not  compelled  to  take  action  for  the  recovery  of 
the  stock  or  its  value  until  after  the  death  of 
their  mother,  which  occurred  in  1898.  This 
action  was  commenced  in  1899,  and  is  not  there- 
fore barred  by  the  statute  of  limitations." 

In  the  Baker  Case  the  facts  are  similar, 
except  the  interest  in  remaindermen  was  con- 
Ungent,  and  47  years  elapsed  after  the 
breach  of  trust  before  the  death  of  the  liffe 
tenant,  and  it  approves  the  Wooten  Case. 

Again,  neither  the  defendant  nor  any 
one  under  whom  he  claims  has  held  adversely 
to  the  plaintiffs  during  the  existence  of  the 


life  Interests,  as  none  of  them  are  purdias- 
ers  for  value,  and  all  took  with  notice  of  the 
equity  of  the  plaintiffs. 

[4]  It  is  true  the  execution  of  a  deed  by 
the  trustee  to  his  wife,  purporting  to  con?ey 
the  fee,  was  a  renunciation  of  the  trust  by 
him  (Coxe  v.  Carson,  169  N.  C.  132,  85  S.  E. 
224),  and  thereafter  his  relation  to  the  plain- 
tiffs was  adversary,  but  by  the  same  act  he 
parted  with  the  title  and  with  the  power  to 
protect  the  interests  of  the  plaintiffs,  and  he 
conveyed  the  land  to  his  wife,  for  whom  he 
held  the  title  in  trust  for  life,  who  took  the 
conveyance  with  notice. 

[6]  This  deed  operated  to  convey  to  the 
wife  her  interest  for  life,  and,  as  she  had 
notice  of  the  plaintiffs'  equity,  she  held  the 
fee  in  remainder  in  trust  for  the  plalntifitSr 
and  the  same  rule  prevails  as  to  the  convey- 
ance to  the  defendant.  McMillan  v.  Baker, 
85  N.  O.  291;  Griffin  v.  Thomas,  128  N.  C. 
312,  38  S.  E.  903. 

In  the  Baker  Case  Ronald  McMillan,  trus- 
tee, was  directed  by  a  court  of  equity  to  in- 
vest certain  money  in  land  to  be  held  in  trust 
for  his  wife  for  life,  and  then  for  her  chil- 
dren, and  in  1855,  in  violation  of  the  trust, 
he  made  the  investment  and  took  the  title  in 
trust  for  his  wife  in  fee.  The  trustee  died 
in  1860,  and  the  wife  in  1878,  and  the  action 
was  commenced  the  following  year  by  the 
children  against  the  defendant,  who  bought 
under  an  execution  sale  against  the  wife  in 
1869.  It  was  held  that  the  deed  in  favor 
of  the  wife,  although  in  form  a  fee,  conveyed 
the  life  estate,  and  that  there  was  no  ad- 
verse holding  against  the  plaintiffs  by  the 
wife  or  the  defendant  until  the  death  of  the 
wife. 

[8]  We  are  therefore  of  opinion  the  plain- 
tiffs' cause  of  action  is  not  barred  by  the 
lapse  of  time. 

We  have  considered  the  other  exceptions  of 
the  defendant,  and  find  no  reversible  error. 
[7]  The  exception  principally  relied  on  is 
to  the  refusal  of  his  honor  to  permit  the  de- 
fendant to  prove,  for  the  purpose  of  impeach- 
ment,   by   the   cross-examination   of  D.  T. 
Prltchard,   who  was   the   principal   witness 
to  establish  the  trust,  that  he  qualified  aa 
executor  of  D.  L.  Prltchard,   and  that  he 
made  no  return  of  the  land  in  controversy, 
although  the  debts  of  the  estate  exceeded  the 
assets.    The  first  answer  to  the  position  of 
the  defendant  is  that  the  facts  sought  to  be 
elicited  from  the  witness  substantially  ap- 
peared in  evidence.     The  witness  testified 
that  he  qualified  as  executor,  and  the  fact 
that  the  title  remained  in  Hughes  and  his 
grantees  until  the  commencement  of  this  ac- 
tion shows  that  he  never  proceeded  against 
the  land  in  controversy  as  the  property  of 
D.  L.  Prltchard.    He  also  testified  "that  he 
administered  the  whole  estate  of  his  uncle; 
that  the  whole  estate  was  sold  and  his  In- 
debtedness paid  as  far  as  it  went ;   that  the 
only  man  he  owed  was  Mr.  Hinton  and  be 
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owed  him  $9,000/*  which  clearly  implies  that 
the  assets  were  not  sufficient  to  pay  the 
debts. 

Again,  his  failure  to  make  return  of  the 
property  is  consistent  with  his  testimony  that 
It  was  conveyed  to  Hughes  in  trust,  and, 
if  not,  the  bias  and  feeling  of  the  witness  to^- 
wards  the  cause  and  parties  was  made  to 
appear  clearly  by  his  further  cross-examina- 
tion. 

No  error. 

HOKE,  J.  (concurring).  If  section  980 
of  our  registration  laws,  commonly  known 
as  the  Connor  Act,  applies  to  parol  trusts, 
Invalidating  them  as  to  subsequent  purchas- 
ers holding  under  deeds  duly  registered,  the 
Issues  are  not  fully  determinative  of  the  con- 
troversy, and  the  cause  should  be  remanded 
for  further  findings.  Owing  to  the  way  the 
second  and  third  issues  are  framed,  "Is  de- 
fendant, or  any  of  those  under  whom  he 
claims,  a  purchaser  for  value  and  without  no- 
tice of  the  trust?"  the  response  **No'*  may  very 
well  signify,  and  be  made,  on  the  ground  that 
defendant  is  a  purchaser  for  value,  but  with 
notice.  There  is  evidence  to  support  such  a 
finding  and  it  has  been  repeatedly  held  that, 
when  the  Connor  Act  applies,  no  notice,  how- 
ever formal,  will  affect  the  holder  under  a 
deed  first  registered,  on  the  theory  that  the 
act  controls  the  rights  of  the  parties.  The 
answer  therefore  is  not  necessarily  conclu- 
sive. 

I  am  of  opinion,  however,  that  the  act  in 
question  does  not  apply  to  parol  trusts,  and 
In  no  way  effects  them  or  the  rules  by  wliich 
they  are  established  and  enforced.  Drawn 
with  intelligent  care  and  foresight  by  our 
former  associate  JXistice  Connor,  now  an 
bonored  member  of  the  federal  bench,  it  was 
professedly  designed  and  intended  to  affect 
priorities  arising  from  registrations,  and 
from  its  very  nature  and  purpose,  therefore, 
Is  restricted  to  written  Instruments  capable 
of  registration,  and  the  act,  in  terms,  ap- 
plies only  to  "conveyances  of  land,  contracts 
to  convey  and  leases  of  land  for  more  than 
three  years" — all  required  to  be  in  writing 
by  other  sections  o?  the  same  statute.  I 
conclude,  therefore,  that  these  trusts  resting 
in  parol  and  fully  recognized  by  our  law, 
Jones  V.  Jones,  164  N.  C.  320,  80  S.  B.  430, 
Gaylord  v.  Gaylord,  150  N.  C.  222,  63  S.  E. 
1028,  Avery  v.  Stewart,  136  N.  C.  436,  48 
S.  E.  775,  68  L.  R.  A.  776,  Shelton  v.  Shel- 
ton,  5S  N.  C.  292,  and  Strong  v.  Glasgow,  6 
N.  C.  289,  are  not  within  the  meaning,  terms, 
orv>urpose  of  the  Connor  Act,  and  will  be 
enforced  against  the  holder  of  the  legal 
title  unless  it  appears  that  such  holder  or 
some  one  under  whom  he  claims  has  acquir- 
ed such  title  for  a  fair  and  reasonable  value 
and  without  notice  of  the  trust.  They  were, 
no  doubt,  omitted  from  the  C(yinor  Act  for 
the  reason  that,  being  recognized  estates, 
oftentimes  of  the  greatest  merit  and  incapa- 


ble of  registration  because  not  in  writing,  it 
was  considered  unfair  and  subversive  of 
right  to  destroy  them  In  favor  of  one  who 
had  acquired  his  title  with  full  notice  of 
their  existence. 

This,  then,  being  the  correct  position,  and 
the  verdict,  on  the  first  issue,  having  es- 
tablished the  existence  of  the  trust  estate, 
the  findings  on  the  second  and  third  issues, 
if  they  do  not  necessarily  negative  both  of 
the  requirements  for  the  protestation  of  de- 
fendant's title,  assuredly  determine  that  one 
of  the  essentials  is  lacking,  either  that  no 
adequate  value  was  paid,  or,  which  is  more 
probable,  that  the  defendant  and  all  under 
whom  he  claimed  the  property  had  full  no- 
tice of  the  trust  estate  and  of  the  facts  and 
circumstances  by  which  it  was  created,  and, 
concurring  in  the  view  that,  on  the  facts  of 
this  record,  the  statute  of  limitations  does 
not  operate  in  defendant's  favor,  I  am  of 
opinion  that  the  decree  upholding  the  trust 
should  be  affirmed. 

CLARK,  C.  J.  (dissenthig).  Probably  there 
is  no  constructive  legislation  of  recent  years 
that  is  more  important,  and  the  maintenance 
of  which  in  Its  integrity  is  more  necessary  to 
the  landowners  of  North  Carolina,  whether 
buyers  or  sellers,  than  Connor  Act  1885,  . 
c.  147,  now  Revlsal,  §  980.  Prior  to  the  pas- 
sage of  that  act  it  was  almost  Impossible  for 
a  lawyer  to  advise  an  intending  purchaser  of 
land,  or  for  him  to  feel  sure,  that  he  was 
not  buying  a  lawsuit  An  examination  of  the 
records  would  only  show  the  conveyances 
that  were  recorded,  and  at  any  time  a  prior 
unregistered  conveyance  might  turn  up  and 
oral  evidence  might  satisfy  the  jury  that 
the  purchaser,  or  some  of  those  under  whom 
he  claimed,  had  talcen  a  conveyance  with  no- 
tice of  the  unregistered  title.  Besides,  the 
disabilities  of  those  under  whom  the  plaintiff 
claimed  by  reason  of  nonage,  or  marriage, 
or  otherwise,  might  accumulate,  and  thus  a 
lapse  of  80  years  has  been  known  to  prevent 
the  protection  even  of  possession  under  col- 
or of  title.  Under  these  circumstances  it  was 
absolutely  necessary  that  those  buying  land, 
especially  those  coming  from  other  states, 
should  have  the  protection  of  a  statute  in 
favor  of  the  purchaser  against  "actual  or 
constructive  notice"  of  an  "unregistered" 
deed,  or  a  contract  to  convey. 

It  has  been  often  held  under  this  statute: 

"No  notice  of  the  purchaser,  however  full  and  * 
formal,  will  supply  the  place  of  registration. 
♦  ♦  ♦  All  secret  trusts,  latent  liens,  and  hid- 
den incumbrances  are  and  were  intended  to  be 
cut  up  by  the  roots  by  force  of  our  registration 
laws" 

—citing  Blevins  v.  Barker,  75  N.  O.  438,  un- 
der the  similar  statute  in  regard  to  the  reg- 
istration of  mortgages,  on  which  basis  the 
registration  of  deeds  and  contracts  to  con- 
vey, was  placed.  That  case  has  been  cited  ' 
many  times  since  (see  Anno.  Ed.)  as  appli- 
cable to  all  conveyances,  or  "contracts  to 
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convey,"  since  the  Connor  Act.  Djrnch  v. 
Johnson,  and  cases  cited,  171  N.  0.  615,  616, 
SO  S.  E.  01- 

Under  the  Connor  Act,  If  A.  registers  first 
a  conveyance  from  B.,  he  takes  a  complete 
title  to  B/s  interest,  however  formal  and 
full  a  notice  he  may  have  of  a  former  un- 
registered conveyance,  or  of  any  "secret 
trust,  latent  liens,  or  hidden  incumbrances." 
It  would  be  strange,  indeed,  if  by  the  terms 
of  the  act  the  purchaser  w^as  protected  only 
from  an  unregistered  deed  of  which  he  has 
notice  and  which  it  will  be  dangerous  to 
forge,  but  would  have  no  security  against 
proof  of  some  unregistered  oral  agreement 
that  was  unknown  to  him.  The  latter  is  nec- 
essarily *'unregistered,*'  which  is  the  evil  to 
be  eliminated.  It  was  not  exempted  from  the 
statute  because  ''unwl-itten"  as  well  as  "un- 
registered." 

In  this  case  the  plaintiffs,  the  children  of 
D.  T.  Prltchard,  who  were  nephews  and 
grandnieces  of  D.  L.  Pritchard,  seek  to  im- 
press a  parol  trust  upon  the  land  described 
in  the  complaint  in  the  hands  of  the  defend- 
ant after  the  lapse  of  30  years.  On  January 
2,  1880,  more  than  30  years  before  October 
14,  1916,  the  date  of  the  summons  in  this  ac- 
tion, D.  L.  Pritchard  made  a  fee-simple  deed 
for  the  premises  to  his  son-in-law,  J.  G. 
Hughes,  which  was  witnessed  by  James  A. 
8pencer,  and  in  March,  1886,  D.  L.  Pritchard 
died.  On  March  14,  1888,  after  levy  of  exe- 
cution and  allotment  of  a  homestead  in  part 
of  said  land  (one  of  the  commissioners  to 
allot  being  James  A.  Spencer,  witness  to  the 
aforesaid  deed),  the  excess  was  sold  by 
Wright,  the  sheriff,  and  bought  by  James  H. 
Sawyer.  After  the  death  of  Sawyer  the  land 
owned  by  him  was  sold  by  commissioners  in 
partition  September  11,  1899,  and  conveyed 
to  L.  P.  Williams.  On  January  15,  1900,  Wil- 
liams conveyed  to  McCoy.  January  7,  1907, 
McCoy  conveyed  to  Lynch.  March  14,  1911, 
Lynch  conveyed  to  the  defendant.  On  March 
14,  1894,  Hughes  conveyed  the  part  of  the 
land  covered  by  the  homestead  to  his  wife, 
who  on  May  3,  1907,  conveyed  to  the  defend- 
ant, and  her  daughter  Joined  in  the  convey- 
ance. 

Each  of  the  above  conveyances  purported 
to  convey  a  fee  simple,  and  each  of  the  suc- 
cessive grantees  possessed  the  land  claiming 
absolute  ownership.  There  is  evidence  that 
the  defendant  since  the  date  of  his  deed  has 
been  in  possession  cultivating  the  premises 
and  has  enhanced  its  value  by  $5,000  in  cash 
spent  on  building  and  other  improvements. 

The  plaintiffs  seek  to  prove  the  trust  solely 
by  the  evidence  of  D.  T.  Pritchard,  father  of 
the  plaintiffs,  who  alleges  that  at  the  time  of 
its  creation  there  was  present  besides  the 
grantor  himself  Hughes,  the  grantee,  Mrs. 
Hughes,  and  the  witness  Spencer.  No  ac- 
tion was  brought  to  set  up  this  trust  until 
more  than  30  years  after  the  death  of  the 
grantor,  15  years  after  the  death  of  the  gran- 
tee, many  years  after  the  death  of  the  w^it- 


ness  Spencer,  and  more  than  2  years  after 
the  death  of  Mrs.  Hughes.  Before  the  be- 
ginning of  this  action  Sheriff  Wright  and  of 
the  grantees  Sawyer  and  McCoy  have  died. 
Williams  has  moved  to  Virginia,  and  Lynch, 
the  only  grantee  In  the  chain  of  conveyances 
living  and  present,  denied  any  knowledge  of 
the  alleged  trust,  and  testified,  on  the  con- 
trary, that  before  he  purchased  D.  T.  Pritch- 
ard himself  expressly  advised  him  to  buy, 
and  D.  T.  Pritchard  did  not  deny  this  state- 
ment on  the  stand. 

Thus  the  plaintiffs,  though  most  of  theni 
at  all  times  sui  Juris,  neglected  to  sue  until 
every  witness  by  whom  the  defendant  could 
deny  the  trust  had  died,  and  every  succes- 
sive grantee  by  whom  he  could  negative  no- 
tice had  either  died  or  moved  out  of  the 
state,  except  Lynch  only,  and  he  was  present 
and  denied  the  trust  on  the  witness  stand. 
Furthermore,  when  the  defendant  bought  the 
land,  D.  T.  Pritchard,  the  sole  witness  for 
the  plaintiffs,  and  their  father,  received  a 
part  of  the  purchase  price  in  satisfaction  of 
his  Judgment;  for  when  the  homestead  was 
laid  off  and  the  excess  was  sold  by  Wright 
as  sheriff  and  purchased  by  Sawyer,  under 
whom  the  defendant  claims,  this  was  done  at 
the  instance  of  D.  T.  Pritchard  individually, 
and  also  as  executor  of  D.  L.  Pritchard  as 
Judgment  creditors  in  the  action  against 
Hughes. 

Without  now  discussing  the  many  well- 
grounded  exceptions  taken  on  the  trial  that 
the  statute  of  limitation  is  a  bar  to  the  plain- 
tiffs' action  (Lynch  v.  Johnson,  171  N.  C.  615, 
89  S.  £}.  61),  and  especially  thaj:,  suing  in 
equity,  they  are  barred  by  such  laches  inde- 
pendent of  any  statute,  it  would  seem  that 
the  Connor  Act  is  a  full  protection  against 
such  "secret  trust,  and  latent  lien."  It  is 
true  that  the  Conner  Act  does  not  apply  ex- 
cept in  favor  of  purchasers  for  value  and 
creditors,  but  there  is  no  clear  and  unam- 
biguous finding  in  this  record  that  the  de- 
fendant was  not  a  purchaser  for  value,  nor 
is  there  such  unambiguous  finding  that  he 
had  notice  of  said  trust,' and  no  evidence  jus^ 
tifying  such  finding. 

The  issues  submitted  are  "Did  the  defend- 
ant, or  any  of  those  under  whom  he  claimed, 
purchase  the  160-acre  tract  of  land  for  value 
and  without  notice  of  said  trust?"  And 
there  is  the  same  issue  as  to  the  SO-acre 
tract  To  both  issues  the  Jury  answered 
"No,"  which  is  a  finding,  construed  in  the 
light  of  the  evidence,  that  the  defendant, 
and  some  or  all  of  those  under  whom  be 
claimed,  purchased  for  value,  but  with  notice 
of  said  trust.  The  two  negatives  make  an 
aflBrmative.  The  form  used  "purchase  for 
value  and  without  notice"  of  said  trust  with 
the  negative  response  may  well  mean  equally 
that  the  defendant  was  a  purchaser  for  val- 
ue, but  with  notice,  or  took  the  property,  not 
as  a  purchaser,  but  without  notice. 

The  person  intended  to  be  protected  by 
the  Connor   statute  was  the  purchaser  or 
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ci^editor  who  had  full  notice  of  the  prior  con- 
veyance or  trust.  These  findings  do  not  de- 
termine that  the  defendant  and  all  those  un- 
der whom  he  claims  were  or  were  not  pur- 
chasers for  value,  but  merely  settles  that,  if 
such  purchasers,  they  did  not  take  without 
notice  of  said  trust.  Whereas,  if  they  were 
purchasers,  though  with  notice  of  said  trust, 
they  were  protected  from  the  plaintiffs*  claim 
by  the  terms  of  the  Connor  Act. 

It  is  true  it  is  claimed  by  the  plaintiffs 
that  the  instructions  were  so  complete  that, 
though  the  jury  made  this  ambiguous  re- 
sponse, it 'is  cured  by  the  instructions  given. 
But  who  knows  what  passed  unseen  in  the 
minds  of  the  jury?  The  construction  that 
the  verdict  finds  that  the  defendant  is  a  pur- 
chaser for  value,  but  with  notice,  is  in  ac- 
cordance with  the  evidence,  and  does  not 
conflict  with  the  charge  of  the  Judge. 

When  a  "secret  trust"  ts  thus  attempted  to 
be  set  up  after  the  lapse  of  30  years  by  only 
one  witness,  D.  T.  Prltchard,  who  is  the  fa- 
ther of  the  plaintiffs,,  and  who  is  shown  to 
have  received  a  profit  by  the  sale  of  the 
proi>erty  as  belonging  to  the  grantee*s  es- 
tate, and  who  did  not  deny  the  statement  on 
oath  of  a  witness  who  testified  that  D.  T. 
Prltchard  had  told  him  that  the  title  was 
good,  and  in  view  of  the  numerous  excep- 
tions of  law  and  the  laches  of  the  plaintiffs 
who  are  proceeding  in  equity,  it  is  surely 
proper  to  require  that  the  findings  upon 
which  a  court  shall  proceed  to  oust  the  de- 
fendant shall  be  clear  and  unambiguous  that 
be  and  none  of  those  under  whom  he  claims 
was  a  purchaser,  and  also  a  separate  and 
distinct  finding  that  he  and  all  those  under 
whom  he  claimed  acquired  the  property  with 
notice  of  the  trust 

The  oral  agreement  attempted  to  be  set 

up  by  plaintiffs  after  the  lapse  of  more  than 

30  years  was  that  Hughes  agreed  that: 

"After  the  death  of  D.  L.  Prltchard,  he  would 
execute  a  deed  in  fee  simple  conveying  said  land 
to  his  wife  for  life,  with  the  remainder  to  him- 
self for  life  if  he  survived  her,  then  with  remain- 
der over  in  two-thirds  of  said  land  to  her  chil- 
dren, and  remainder  in  one-third  to  the  plain- 
tiffs on  certain  contingencies." 

This  is  a  "contract  to  convey"  which  comes 
within  the  very  letter  of  the  Connor  Act  (lie- 
visal,  §  980),  and  is  therefore  invalid  as 
against  the  defendant  both  because  unwrit- 
ten and  because  unregistered  if  it  had  been 
written.  Lynch  v.  Johnson,  171  N,  C,  bot- 
tom of  page  616,  89  S.  E.  63,  discusses  and 
decided  this  very  point.  The  plaintiffs*  can 
be  in  no  better  condition,  because  it  was  not 
in  writing.  If  in  writing,  it  would  be  inval- 
id because  not  registered.  The  court  should 
therefore  have  entered  a  nonsuit  against  the 
plaintiffs.  At  best  for  the  plaintiffs,  it  is  an 
Implied  or  constructive  trust  arising  by  op- 
eration of  law  from  the  acquisition  by  the 
defendant  of  trust  property  with  notice  and 
without  adequate  consideration.  University 
Y.  Bank,  96  N.  C.  287,  3  S.  B.  359 ;  Bispham, 


Bq.  S§  20,  93,  95;  3  Pomeroy,  Eq.  §§  1006, 
1048,  and  notes;  Hill  on  Trustees,  172;  Rob- 
inson V.  Pierce,  118  Ala.  273,  24  South.  984, 
45  L.  R.  A.  66,  72  Am.  St  Rep.  160;  Stark 
V,  Starr,  6  Wall.  419,  18  L.  Ed.  925. 

The  statute  of  limitations  runs  whether 
this  trust  is  express  or  implied,  for  the  pos- 
session of  a  trustee  is  presumed  to  be  that 
of  the  cestui  que  trust,  Mitchell  v.  Freeman, 
161  N.  C.  822,  77  S.  E.  230.  Though  ordi- 
narily the  statute  does  not  run  against  an 
express  trust  until  the  demand  has  been 
made,  there  Is  an  exception  when  there  has 
been  an  open  disavowal  of  it  to  the  actual 
or  constructive  knowledge  of  the  cestui  que 
trust.  University  v.  Bank,  96  N.  O.  287,  3 
S.  E.  359 ;  Dunn  v.  Dunn,  137  N.  C.  533,  50 
S.  E.  212.  The  most  open  and  notorious  dis- 
avowal is  the  making  and  registration  of  a 
deed.  28  A.  &  E.  1134 ;  19  A  &  E.  187 ;  17 
R.  C.  L.,  title  "Limitations,"  par.  162,  note 
14;  Coxe  v.  Carson,  169  N.  C.  132,  85  S.  E. 
224,  in  which  last  case  Walker,  J.,  carefully 
discusses  the  whole  matter.  In  this  case, 
even  if  the  trust  had  been  express,  this  ac- 
tion has  long  since  been  tolled  by  reason  of 
the  open  repudiation  by  the  successive  deeds 
made  and  registered  beginning  with  the  deed 
for  the  excess,  by  Wright,  the  sheriff,  and 
deed  for  the  homestead  to  Hughes.  Indeed, 
the  alleged  trustee  died  more  than  15  years 
before  this  suit  was  instituted,  as  in  Dunn  v. 
Dunn,  137  N.  C.  533,  50  S.  E.  212,  and  Baker 
V.  McAden,  118  N.  O.  744,  24  S.  E.  531,  which 
converted  it  into  an  implied  trust  and  start- 
ed the  running  of  the  statue.  As  to  an  im- 
plied trust  "no  demand  is  necessary  but  the 
statute  is  put  in  motion  as  soon  as  the  prop- 
erty is  taken  into  possession."  Robertson 
V.  Dunn,  87  N.  C.  195. 

It  is  well  settled  that  the  rule  that  the 
statute  of  limitations  does  not  run  against 
the  cestui  trust  applies  only  to  express  trusts, 
and  that  implied  or  constructive  trusts  are 
barred  by  the  statute  of  limitations.  25  Cyc. 
1155;  Falls  v.  Torrence,  11  N.  C.  413;  Ed- 
wards V.  University,  21  N.  C.  325,  30  Am. 
Dec.  170;  Wheeler  v.  Piper,  56  N.  C.  250; 
Faggart  v.  Bost,  122  N.  C.  517,  29  S.  El  833 ; 
Coxe  V.  Carson,  169  N.  C.  132,  85  S.  B.  224. 

A  trust  to  convey,  which  is  alleged  in  the 
complaint,  with  no  other  active  duties  to  per- 
form, is  deemed  an  active  trust.  3  Pomeroy, 
Eq.  §  992.  The  plaintiffs  could  have  called 
for  a  conveyance  in  accordance  therewith  at 
any  time  after  the  death  of  D,  L.  Prltchard, 
now  32  years  ago,  and  the  statute  began  to 
run  from  the  time  the  right  accrued  to  call 
upon  the  court  to  declare  the  holder  of  the 
legal  title  a  trustee.  Greenleaf  v.  Land  Co., 
146  N.  C.  508,  60  S.  B.  424 ;  39  Cyc.  509.  If 
this  was  a  passive  or  naked  trust  (Wilder 
V.  Ireland,  53  N.  C.  85)  by  virtue  of  the  stat- 
ute of  uses  (Revisal,  §  1584),  the  plaintiffs 
could  call  for  the  legal  title  to  be  conveyed 
to  them  in  accordance  with  the  terms  of  the 
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trust  at  any  time,  and.  If  so,  the  cause  of  ac- 
tion accrued  32  years  ago. 

The  plaintiiUs,  on  their  contention,  were 
vested  remaindermen  In  one-third  and  con- 
tingent remaindermen  In  the  other  two-thirds 
of  this  land,  and  had  a  right  of  action  to 
have  a  court  declare  the  trusts  to  protect 
their  remainder  from  sale  to  some  purchaser 
for  value  without  notice,  and,  having  failed 
for  32  years  to  assert  it,  they  are  now  bar- 
red. Greenleaf  v.  Land  Co.,  146  N.  a  508, 
eo  S.  B.  424 ;  In  re  Bateman's  Will,  168  N. 
C.  234,  84  S.  E.  272;  Cedar  Works  v.  Lum- 
ber Co.,  168  N.  C.  SM,  84  S.  B.  521 ;  Lynch 
V.  Johnson,  171  N.  C.  615,  89  S.  EL  61;  39 
Cyc.  522,  523,  534. 

The  plaintiffs  could  certainly  have  insti- 
tuted a  proceeding  to  have  this  trust  declar- 
ed on  the  death  of  D.  L.  Pritchard  32  years 
ago  or  upon  the  deed  conveying  the  property 
to  Hughes'  wife  in  1894  or  upon  the  convey- 
ance in  fee  to  the  defendant  in  1911,  and  cer- 
tainly upon  the  death  of  the  grantee  Hughes 
15  years  ago.  Greenleaf  v.  Land  Co.,  146 
N.  C.  508,  60  S.  E.  424 ;  Jackson  v.  Farmer, 
151  N.  C.  279,  65  S.  E.  1008. 

If  one  of  the  plaintiffs  is  barred,  all  are, 
since  the  declaration  of  the  trust  in  one  ac- 
tion would  inure  to  the  benefit  of  all;  for 
they  are  all  in  the  same  class.  Yarborough 
V.  Moore,  151  N.  C.  121,  65  S.  B.  763 ;  Mat- 
thews V.  Joyce,  85  N.  C.  264. 

The  evidence  is  complete  and  overwhelm- 
ing and  practically  uncontradicted  that  the 
defendant  and  those  under  whom  he  claims 
were  purchasers  for  value.  The  finding  that 
the  defendant  and  those  under  whom  he 
claims  were  not  "purchasers  for  value  and 
without  notice,"  taken  in  connection  with  all 
the  evidence,  means  simply  that  they  were 
"purchasers,  but  with  notice."  The  issue,  in 
the  best  light  for  the  plaintiffs,  is  insufficient 
and  ambiguoua 

The  trust  attempted  to  be  proven  that  at 
the  time  D.  L.  Pritchard  conveyed  the  land 
to  Hughes  the  latter  agreed  verbally  that 
"after  the  death  of  D.  L.  Pritchard  he  would 
execute  a  deed  in  fee  simple,  conveying  said 
land  to  his  wife  for  life,  with  the  remainder 
to  himself  for  life,  if  he  survived  her,  then 
with  remainder  over  on  certain  contingen- 
cies," is  not  a  trust  at  all,  but  a  mere  "con- 
tract to  convey,"  which,  not  being  in  writing, 
is  void  under  the  statute  of  frauds,  and  is, 
moreover,  barred  by  the  Connor  Act  as  to  the 
defendant  and  those  under  whom  he  claims 
under  a  chain  of  registered  deeds. 

The  integrity  of  titles  is  of  great  impor- 
tance to  the  landowners  of  the  state,  and  to 
those  who  wish  to  buy  land,  and  this  defend- 
ant should  not  be  dispossessed  upon  the  alle- 
gations of  this  complaint  and  the  proof  of  a 
secret  and  latent  lien  after  the  lapse  of  30 
years  and  after  having  placed  $5,000  im- 
provements on  the  property-  It  is  not  found 
that  the  defendant  was  not  a  purchaser  for 


value,  and  if  the  finding  can  be  construed 
that  he  was  a  purchaser  with  notice,  still  the 
defendant  is  protected  both  by  the  Connor 
Act  and  the  statute  of  frauda 


(176  N.  C.  709) 

STATE  V.  JONES.     (No.  345.) 

(Supreme  Court  of  North  Carolina.    April  10, 

19ia) 

L.  Intoxioatino  Liquobs  ^=9236(1)  —  I lix- 
GAL  Manufacture  —  SuFinciiNCT  of  Evi- 
dence. 
In  a  prosecution  for  manufacturing  liquor 

contrary  to  Pub.  Laws  1917,  c.  157.  evidence 

held  to  support  conviction. 

2.   iN^rOXICATING  LZQUOBS  ^=>167  —  IliLEOAIf 

Manufactube. 
Where  defendant  not  only  permitted  the  il- 
legal business  of  manufacturing  liquor  to  be 
done  in  his  house,  but  furnished  the  still  and 
the  place  for  using  it,  he  was'  a  participant  in 
the  crime  of  manufacturing  liquor  contrary  to 
Pub.  Laws  1917,  c.  157,  and  might  be  convicted. 

3.  Criminal  Law  ^=s>438  —  Doouuentabt 
evidence—piiotogbaph. 
In  a  prosecution  for  the  illegal  manufacture 
of  liquor,  a  witness,  who  was  endeavoring  to 
show  how  the  parts  of  the  distillery  found  in 
defendant's  house  might  be  assembled  so  as 
to  make  a  complete  apparatus  for  manufa^ 
turing  liquor,  could  use  a  photograph  for  that 
purpose,  as  well  as  a  diagram,  having  testified 
that  the  photograph  was  an  accurate  picture  of 
the  implements  found  in  defendant's  honse. 

Appeal  from  Superior  Court,  Surry  Coun- 
ty ;  Shaw,  Judge. 

J.  P.  Jones  was  convicted  of  manufactur- 
ing liquor  contrary  to  statute,  and  be  ap- 
peals.    No  error. 

The  defendant  was  charged  with  the  manu- 
facture of  liquor  contrary  to  the  statute.  As 
there  was  a  motion  to  nonsuit,  it  will  be  nec- 
essary to  state  some  of  the  evidence. 

U.  G.  Belton  testified: 

"In  consequence  of  information  received  by 
me,  I  went  with  E.  O.  Smith,  revenue  officer, 
and  two  policemen  of  the  town  of  Mt  Airy,  to 
the  home  of  the  defendant,  Sampson  Jones. 
We  went  into  the  smokehouse,  a  few  feet  in 
the  rear  of  the  dwelling,  and  there  found  a  50- 
gallon  barrel  about  two-thirds  full  of  still  beer, 
two  25-gallon  tubs,  which  apparently  had  had 
still  beer  in  them,  and  something  like  a  peck  of 
rye  malt.  Just  outside  the  smokehouse  door  was 
a  50-gallon  barrel  about  two-thirds  full  of  sweet 
ci^er.  We  also  found  a  5-gallon  keg  on  the  back 
porch  which  smelt  like  com  whisky,  and  which 
apparently  had  been  recently  emptied:  perhaps 
a  little  of  the  whisky  remaining  in  the  bottom 
of  the  keg.  I  was  not  in  the  house  when  the  can 
and  coffeepot  and  things  were  found  np  stairs, 
having  gone  out  down  the  branch,  away  from 
the  house,  searching,  but  found  nothing  down 
there.  When  I  came  back  these  things  had  been 
found.  I  went  in  the  room,  saw  the  furnace  of 
rock  and  mud,  about  four  or  five  feet  long  and 
about  eighteen  inches  high,  built  on  the  floor; 
saw  the  dead  coals  and  ashes,  apparently  fresh 
ashes,  and  the  oil  can,  coffeepot,  still-worm,  and 
keg.  The  keg  containing  *  the  still-worm  was 
sitting  near  the  furnace,  the  worm  being  attach- 
ed to  the  keg,  and  the  lower  end  of  the  still- 
worm  extending  out  through  a  hole  near  the  bot- 
tom of  the  keg.  There  was  also  a  brass  faucet 
in  the  lower  part  of  the  keg,  apparently  for 
draining  the  keg.     I  do  not  remember  whether 
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there  was  any  water  in  the  keg  when  I  got  there 
or  not.  The  still-worm  was  several  feet  long  in 
a  coil,  and  is  what  I  call  a  fine  worm.  The  oil 
can  held  about  5  gallons;  the  opening  at  the 
top  was  enlarged,  and  had  a  collar  about  it. 
The  coffeepot,  which  held  about  3  quarts,  had 
been  split  up  about  the  spout  and  lapped  over  so 
that  it  fitted  the  opening  in  this  still.  I  was 
four  years  a  brandy  gauger,  and  visited,  on  an 
average,  50  or  more  brandy  distilleries  a  year. 
I  have  also  seen  in  operation  a  great  many  whis- 
ky distilleries,  and  know  the  outfit  and  ingredi- 
ents necessary  for  the  making  of  whisky  and 
brandy.  Still  beer  is  the  fermented  meal  or 
malt  out  of  which  whisky  is  made  by  distilla- 
tion. Low  wine  is  a  whisky,  less  than  proof, 
which  runs  out  through  a  worm  at  the  end  of 
the  'doubling,'  and  which  in  the  ordinary  pro- 
cess is  poured  into  the  next  *run'  to  make  it 
proof  liquor.  The  necessary  outfit  for  making 
whisky  is  a  still,  a  still  cap,  a  still-worm,  and 
a  cooling  tub.  The  paraphernalia  found  at 
Sampson  Jones',  when  connected  up,  made  a 
complete  distillery  outfit  to  manufacture  either 
whi-sky  or  brandy,  and  I  should  say  that  the  out- 
fit there  found  would  make  from  five  to  seven 
gallons  of  liquor  in  a  day." 

M.  F.  Patterson  testified: 

*'I  was  at  J.  P.  Jones'  with  Sheriff  Belton, 
Deputy  Sheriff  Favis,  and  Policeman  Monday 
and  Revenue  OflScer  E.  G.  Smith.  We  went 
there  in  the  afternoon,  some  time  prior  to  Oc- 
tober term  of  court.  We  found  in  the  smoke- 
house, a  few  yards  in  the  rear  of  the  dwelling,  a 
barrel  about  three-fourths  full  of  still  beer,  and 
two  empty  25-gallon  receptacles  which  appeared 
to  have  had  still  beer  in  them,  and  some  rye 
malt.  Just  outside  the  smokehouse  we  found  a 
50-gaIlon  barrel  about  three-fourths  full  of 
sweet  cider.  While  the  others  were  making  the 
search  about  the  premises,  E.  G.  Smith  and  my- 
self went  in  the  dwelling  house,  which  was  open, 
and  searched  the  rooms  down  stairs,  and  found 
nothing,  except  the  ordinary  furnishings.  We 
went  up  stairs,  accompanied  by  a  son  of  J.  P. 
Jones,  a  boy  of  about  14  or  15  years  of  age,  and 
searched  the  two  front  rooms,  and  found,  behind 
a  trunk,  two  quarts  in  bottles  of  low  wine. 
When  we  came  to  the  door  of  the  room  over  the 
kitchen  it  was  locked,  and  we  asked  the  boy  to 
let  us  into  this  room,  but  he  hesitated  and  said 
he  would  rather  not  go  in  there  until  his  father 
came,  and  that  he  was  on  the  upper  place,  about 
a  mile  in  Virginia.  He  then  took  the  key,  which 
was  hanging  somewhere  about  the  door,  and  un- 
locked it.  We  found  in  this  room  over  the 
kitchen  a  furnace  of  rock  and  mud,  or  mortar, 
built  on  the  floor  near  the  chimney,  about  4  or 
5  feet  long  and  from  14  to  18  inches  high.  By 
the  side  of  the  furnace  was  a  wooden  keg  with 
a  still-worm  in  it,  and  there  was  also  on  the 
floor  a  tin  can  holding  about  4  gallons,  which 
looked  like  an  oil  can.  and  a  coffeepot  with  a 
copper  arm  or  spout  about  18  inches  long.  Wo 
took  the  5-gaUon  can  and  set  it  on  top  of  the 
furnace,  and  it  fitted  exactly  into  the  opening 
surrounded  by  a  rim  of  mortar.  The  bottom  of 
the  can  was  black  and  the  sides  of  it  were  smok- 
ed black,  and  there  was  what  appeared  to  be 
baked  meal  around  the  top  of  the  can.  Tlie 
opening  in  the  top  of  the  5-gallon  can  was  not 
so  large  as  the  opening  at  the  top  of  the  coffee- 
pot, about  3-quart  coffeepot.  The  upper  part  of 
the  coffeepot  had  been  split  and  lapped  over,  so 
lapped  that  it  fitted  exactly  into  the  top  of  the 
can.  The  end  of  the  arm  or  spout  extending 
from  the  coffeepot  fitted  exactly  into  the  still- 
worm  in  the  tub  or  keg.  They  were  not  con- 
nected, however,  but  lying  in  different  parts  of 
the  room.  The  defendant,  Jones,  was  not  at 
home.  His  son  was  there  clerking  in  the  store. 
He  went  in  the  house  with  us  and  told  us  his 
father  was  at  work  on  the  farm.  The  house  had 
three  rooms  up  stairs  and  three  rooms  down 
stairs.     There  were  cans  packed  in  the  room 
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over  the  kitchen  in  which  we  found  the  fur- 
nace and  other  artides  of  furniture.  We  found 
two  bottles  of  backings  or  wines  in  a  bedroom 
behind  a  trunk,  not  the  room  in  which  we 
found  the  furnace  and  ether  articles  mentioned. 
Jones  lives  on  the  sand-clay  road,  about  four 
miles  from  Mt.  Airy,  in  a  thickly  populated 
neighborhood." 

There  was  other  testimony  of  a  like  kind. 
The  defendant  was  convicted,  and  appealed 
ftom  the  judgment  of  the  court  % 

Folger,  Jackson  &  Folger,  for  appellant. 
James  S.  Manning,  Atty.  Gen.,  and  Robert  H. 
Sykes,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1 ,  2]  There  was  ample  evldencev  to 
support  the  verdict,  and  the  motion  to  non- 
suit was  properly  overruled.  The  evidence 
tended  to  show  that  defendant  had  been  en- 
gaged in  the  business  of  manufacturing 
liquor.  He  had  on  his  premises  and  in  hts 
residence  all  the.  component  parts  of  a  per- 
fect apparatus  for  distilling  liquor,  and  If 
others  assisted  in  th^  process  of  manufactur- 
ing, there  was  also  evidence  that  the  defend- 
ant not  only  permitted  the  illegal  business  to 
be  done  in  his  house,  but  actually  furnished 
the  still  and  the  place  for  using  it,  and  this 
would  make  him  a  participant  in  the  crime. 
The  charge  of  the  court  that,  if  the  defend- 
ant took  part  in  the  offense  by  giving  his 
permission  to  the  use  of  his  premises  for  the 
illegal  purpose,  he  would  be  guilty,  is  clearly 
sustained  by  the  case  of  State  v.  Denton,  154 
N.  C.  641,  70  S.  B.  839,  where  this  court  held, 
as  shown  by  the  headnotes,  as  follows: 

"If  the  jury  should  be  satisfied  from  the  evi- 
dence that  H.  owned  the  whisky  and  brought  it 
in  a  basket  to  defendant's  home  for  the  purpose 
of  selling  it  there,  and  sold  a  pint  to  one  D.  in 
defendant's  presence  and  with  his  knowledge, 
the  defendant  would  be  guilty  of  aiding  and 
abetting  the  sale,  and  that,  as  in  misdemeanors 
all  aiders  and  abettors  are  principals,  the  de- 
fendant would  be  guilty  as  a  principal  in  the 
unlawful  sale.  (2)  One  is  guilty  of  an  unlawful 
sale  of  spirituous  liquor  as  a  principal  when  he 
allows  the  use  of  his  home  for  the  latter  to 
more  secretly  effect  the  sale  there ;  and  evidence 
tending  to  show  that  this  was  done  and  the  price 
paid  while  at  defendant's  home  in  a  room  where- 
m  he  was  lying  on  a  lounge,  though  without 
evidence  of  his  receiving  a  ^art  of  the  price  paid, 
is  sufficient  for  his  conviction  as  a  principal  in 
aiding  and  abetting  the  unlawful  act"— citing 
Commonwealth  v.  Hayes,  167  Mass.  176,  45  N. 
E.  82,  as  deciding  that  one  ma^  be  convicted 
for  the  unlawful  sale  of,  or  keepmg  for  sale  of, 
intoxicating  liquors,  "if  the  jury  find  that  he 
kept  or  maintained  the  premises  and  that  any 
part  thereof  was,  with  defendant's  consent, 
used  for  the  illegal  sale  or  keeping  of  spirituous 
liquors."         , 

And  this  court  added,  in  State  y.  Denton, 

supra: 

"If  the  defendant  knowingly  permitted  Hodge 
to  use  his  home  for  the  illicit  sale  of  whisky  on 
one  occasion,  he  is  an  aider  and  abettor  on  that 
occasion,  and  it  is  as  much  a  violation  of  law 
as  if  he  habitually  permitted  it." 

That  case  was  decided  by  a  divided  court 
(two  of  the  Justices  dissenting),  but,  even 
under  the  view  held  by  the  dissenting  Jus* 
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tices,  the  charge  here  could  be  sustained. 
This  case  is  much  stronger  to  show  deteud- 
ant's  actual  participation,  as  an  aider  and 
abettor,  than  the  Denton  Case;  for  under 
the  instruction  of  the  court  the  jury  must 
have  found  that  defendant  did  more  than 
assent  tacitly  to  the  manufacture  of  liquor, 
and  that  he  "aided  and  assisted"  by  contribut- 
ing the  use  of  his  premises  to  the  unlawful 
pu#ose.  He  is  Just  as  guilty  under  the  stat- 
ute (Public  Laws  of  1917,  c.  157)  as  if  he  had 
furnished  the  still,  or  the  corn  and  apples,  or 
the  coal  and  wood  to  make  the  fire,  or  any 
other  material  used  in  the  manufacture  of 
the  liquor. 

The  mere  knowledge  of  the  use  of  prem- 
ises by  a  distiller,  and  consent  thereto,  of 
one  who  holds  a  mortgage  on  the  same,  is 
made  a  ground  of  forfeiture  by  him  of  his 
Interest  under  the  act  of  Congress.  United 
States  V.  Stowell,  133  U.  S.  1.  10  Sup.  Ct,  244, 
33  L.  Ed.  555;  Glenn  v.  Winstead,  116  N.  C. 
454,  21  S.  E.  393. 

[31  The  exception  as  to  the  use  of  the 
photograph  for  the  purpose  of  allowing  one 
of  the  witnesses  to  illustrate  or  explain 
his  testimony  is  not  well  taken.  The  witness 
was  endeavoring  to  show  how  the  parts  of 
the  distillery  which  were  found  in  the  house 
tnight  be  assembled  so  as  to  make  a  complete 
apparatus  for  manufacturing  liquor.  He 
could  use  a  diagram  for  the  purpose,  and  why 
not  a  photograph?  The  trial  judge  excluded 
It  for  any  other  purpose,  and  distinctly 
charged  the  jury  to  disregard  it,  except  for 
the  indicated  purpose,  and  not  to  use  it  as 
substantive  testimony.  The  witness  M.  F. 
Patterson  testified  that  "it  was  a  correct 
picture  of  the  implements  found  in  the  de- 
fendant's house."  Photographs  have  been 
admitted  In  evidence  with  the  sanction  of 
the  courts  in  similar  ca.ses.  Butler  v.  State, 
142  Ga.  286,  82  S.  E.  654 ;  Wade  v.  So.  Rail- 
way Co.,  89  S.  C.  280.  71  S.  E.  859:  Griffith 
V.  Am.  Coal  Co.,  75  W.  Va.  686,  84  S.  E.  621, 
L.  R.  A.  1915F,  803;  Spencer  v.  Looney,  116 
Va.  767,  82  S.  E.  745;  Prok  v.  Railway  Co., 
75  W.  Va.  697,  84  S.  BI  568;  Napier  v.  Little, 
i37  Ga.  242,  73  S.  E.  3,  38  L.  R.  A.  (N.  S.)  91, 
^nn.  Cas.  1913A,  1013;  Shaw  v.  State,  83 
^a.  92,  9  S.  E.  768;  and  State  v.  O'Reilly,  126 
Mo.  597,  29  S.  W.  577,  where  it  Is  said: 

"It  has  always  been  permissible  to  use  dia- 
grams in  the  trial  of  causes,  both  civil  and  crim- 
inal, and  especially  in  the  latter  class  to  use 
diagrams,  if  shown  to  be  correct,  to  illustrate 
the  position  of  persons  and  places,  and  to  better 
enable  the  witnesses  to  properly  locate  them. 
If,  then,  a  diagram  may  be  used  for .  such  a 
purpose,  we  can  see  no  good  reason  why  a  photo- 
graph may  not  be,  by  which  is  presented  to 
view  everything  within  the  range  of  the  camera 
at  the  time  the  photograph  was  taken." 

We  have  permitted  photographs  to  be  used, 
instead  of  diagrams,  under  circumstances 
jnaking  the  latter  competent,  when  they  were 
shown  to  have  been  correctly  taken.  Hamp> 
ion  v.  Railroad  Co.,  120  N.  O.  534,  27  S.  E. 
96,  35  L.  R.  A.  808;  Davis  y.  Railroad  Co., 


136  N.  C.  116,  48  S.  E.  591,  X  Ann.  Cas. 
214;  Pickett  v.  Railroad  Co.,  153  N.  C.  14S, 
69  S.  E.  8;  Hoyle  v.  Hickory,  167  N.  C 
619,  83  S.  E.  738.  As  we  said  in  the  Hick- 
ory Case,  it  might  be  impossible  to  il- 
lustrate the  situation,  or  to  give  the  jury  a 
correct  idea  of  it,  in  any  other  way.  If  the 
correctness  of  the  picture  is  shown,  we  do 
not  see  why  it  should  be  less  comjwtent  than 
a  diagram,  or  a  drawing  made  by  the  wit- 
ness, for  purposes  of  illustration,  at  the  time 
he  testified. 
No  error. 

CLARK,  C.  J.  (concurring.)  When  a  wit- 
ness described  the  still  and  appurtenances,  it 
was  riot  the  article  itself  that  was  presented 
to  the  jury,  but  simply  a  representation, 
more  or  less  vivid,  and  more  or  less  accur- 
ate, depending  upon  the  witness.  When  the 
still  and  attachments  were  presented  by  a 
photograph,  this  was  really  more  accurate 
and  better  calculated  to  convey  to  the  minds 
of  the  jury  the  appearance  of  the  still  and 
fixtures  than  the  oral  description.  It  is 
true  that  a  photograph  can  be  so  taken  as  to 
convey  a  false  impression.  But  that  is  true 
also  as  to  oral  testimony.  In  both  cases 
there  is  the  safeguard  of  cross-examination 
of  witnesses  and  of  other  testimony.  In  de- 
scribing action  or  movement  as  an  assault 
and  battery  a  kinematoscope,  if  it  could  be 
had,  would  be  more  useful  than  the  language 
of  any  witness;  for  on  such  occasions  wit- 
nesses often  honestly  disagree  in  their  ac- 
count of  what  they  see. 

When  there  is  an  agreement  reduced  to 
writing,  the  writing  is  the  best,  and  some- 
times the  only,  proof  allowed  of  what  was 
said.  Then  there  are  occasions  in  which 
the  jury  has  been  allowed  to  visit  the  scene 
of  the  crime,  as  being  more  accurate  and 
useful  than  the  testimony  of  witnesses.  Jen- 
kins V.  Railroad,  110  N.  C.  441,  15  S.  E.  193: 
State  V.  Gooch,  94  N.  C  987;  Hampton  v. 
Railroad.  120  N.  C  539,  27  S.  E.  96,  35  L.  R. 
A.  808;  State  v.  Perry,  121  N.  C.  535,  27  S, 
E.  997,  61  Am.  St.  Rep.  683 ;  Brown  v.  ^Rail- 
road,  165  N.  C.  396,  81  S.  B.  450;  Long  v. 
Byrd,  169  N.  0.  660,  86  S.  E.  574.  In  short, 
the  courts  resort  to  all  these  forms  of  evi- 
dence; the  object  being  to  elicit  the  truth. 

When  a  photograph  was  first  offered  in 
our  court,  it  was  excluded  (Hampton  v.  Rail- 
road, 120  N.  C.  537,  27  S.  B.  96,  35  L.  R.  A. 
80S),  by  the  majority  opinion,  but  the  dissent- 
ing opinion  quoted  31  American  Law  Rev. 
268,  that  its  ''admission  was  opposed  upon  the 
principle  that  this  kind  of  evidence  was  un- 
known to  the  learned  lawyers  of  the  Saxon 
Heptarchy,  and  therefore  not  evidence." 
Ever  since  that  opinion,  however,  the  court 
has  followed  the  now  uniform  ruling  of 
other  courts  that  photographs  are  competent 
as  evidence,  subject,  however,  to  the  usual 
tests  of  truth. 

A  trial  is  a  search  for  truth,  and  no  court 
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will  exclude  testimony  that  will  be  an  aid 
to  that  end,  whether  it  is  oral  testimony,  a 
photograph,  a  sketch,  or  a  map  made  during 
the  trial,  or  a  map  made  under  the  order  of 
the  court,  or  a  writing,  or  an  X-ray,  or  any 
other  process  or  means  subject  to  the  rule 
that  the  best  evidence  which  the  nature 
of  the  case  will  admit  of  must  be  used  and 
subject  to  cross-examination  and  opposing 
evidence  in  open  court 


<175  N:  C.  283) 

STOCKARD  et  al.  v.  WARREN  et  ux. 

(No.  325.) 

(Supreme  Comrt  of  North  Carolina.     April  3, 

1918.) 

Wills  «=»68— Contract  to  Devise  —  De- 
scription. 
A  contract  to  devise  real  property,  providing 
that  the  beneficiary  should  on  deceflent*s  death 
receive  "all  the  stock  and  200  acres  of  land  on 
the  home  place,  ♦  ♦  ♦  to  have  and  hold  for- 
ever in  fee  simple,"  was  not  insufficient  as  to  de- 
scription as  a  matter  of  law;  the  question  of  the 
identity  of  the  land  being  for  the  jury,  under  ev- 
idence that  the  *'home  place"  was  well  known  in 
the  community. 

Appeal  from  Superior  Court,  Alamance 
County;   Connor,  Judge. 

Action  by  H.  J.  Stockard  and  others  against 
R.  E.  Warren  and  wife  for  partition.  From 
a  Judgment  sustaining  plaintiffs*  motion  to 
nonsuit,  defendants  appeal.    Reversed. 

W.  P.  Bynum,  of  Greensboro,  and  Parker  & 
Long,  of  Graham,  for  appellants.  Long  & 
Long,  of  Graham,  and  Manning  &  Kitchin,  of 
Haleigh,  for  appellees. 


CLARK,  C.  J.  This  was  a  proceeding  by 
the  heirs  at  law  of  Y.  B.  Warren  to  sell  the 
tract  of  land  set  out  in  the  petition  for  parti- 
tion, making  R.  R.  Warren  and  wife  defend- 
ants, who  alleged  that  he  was  sole  owner, 
because  the  intestate  had  entered  into  a  con- 
tract in  writing  with  him  to  move  upon  his 
land  and  take  charge  of  the  farming  opera- 
tions, upon  an  agreement  that  Y.  B.  Warren 
would  devise  absolutely  to  the  defendant  R. 
E.  Warren  the  tract  of  land  described  in  the 
petition.  Said  Y.  B.  Warren  died  intestate 
after  his  wife,  and  the  defendant  R.  E.  War- 
ren averred  that  the  plaintiffs  held  the  land 
as  trustees  for  himself,  and  asked  that  they 
be  d^lared  equitable  owners  only  of  said 
real  estate,  and  be  required  to  convey  said 
legal  title  to  him.  On  this  plea  the  cause  was 
transferred  to  term  for  trial.  The  court 
beld  that  the  agreement  could  not  be  execut- 
ed, because  the  description  of  the  property 
was  too  indefinite,  and  sustained  the  plain- 
tiffs* motion  to  nonsuit  the  defendants. 

The  writings  offered  by  defendants  are 
two  letters  from  Y.  B.  Warren  to  the  defend- 
ant R.  E.  Warren  as  follows: 


**Burlington,  N.  C,  R.  F.  D.  No.  3,  Box 
No.  21. 

#  •'February  12,  1906. 

*'Dear  Ed:  If  too  will  come  and  take  charge 
of  my  farm  and  stock  of  all  kinds  and  run  the 
farm,  I  will  give  you  all  the  tobacco  you  can 
make,  and  at  mine  and.  my  wife's  death  all  the 
stock  and  200  acres  of  land  on  home  place  shall 
be  yours,  to  have  and  hold  forever  in  fee  simple. 
Ed,  I  make  this  ofiter  to  you  because  I  am 
worn  out  and  want  my  people  to  have  my  prop- 
erty at  my  death. 

"Your  uncle,  Y.  B.  Warren." 

On  opposite  side  of  sheet: 

"Confidential  to  yon,  Ed. 

••Y.   B.   Warren.* 

The  second  letter  was  as  follows: 

"Burlington,  N.  C,  R.  F.  D.  No.  3,  Box 
No.  21. 

"Dear  Ed?rar:  Yours  to  hand  and  contents 
noted.  I  made  the  proposition  in  good  faith  to 
you,  intending  to  take  you  as  one  of  my  family 
and  hand  over  to  you  at  my  death  about  $5,000 
in  property.  Edgar,  you  spoke  of  a  notion  to 
pet  married..  That  will  suit  me,  as  I  have  five 
different  residences  good  enough  for  anybody  to 
live  in.  Edgar,  I  have  made  arrangements  for 
this  year  now;  but  if  you  will  come  to  me  next 
fall  I  will  do  just  what  I  said.  Now,  go  to  work 
and  hunt  }*ou  up  a  good,  domestic  wife,  and 
come  to  my  house  next  fall  and  go  to  business 
where  your  uncle  can  start  you  in  life.  All  is 
well.  Y.  B.  Warren." 

It  was  in  proof  that  both  these  letters  were 
received  by  defendant  in  the  spring  ot  1906 
by  mail  and  were  in  the  handwriting  of  Y.  B. 
Warren.  It  was  in  evidence  that  the  defend- 
ant R.  B.  Warren  moved  to  Y.  B.  Warren's  in 
the  following  fall  of  1906,  took  charge  of  his 
farm,  and  managed  it  until  his  death,  looked 
after  the  rents  of  the  other  tenants,  and 
took  the  business  in  hand  entirely.  At  first 
he  lived  in  the  house  with  Y.  B.  Warren,  but 
after  his  marriage  he  moved  into  a  house  or 
the  edge  of  the  yard,  20  or  30  steps  from  Y 
B.  WVirren,  and  is  still  living  there. 

The  only  question  presented  Is  the  nonsuit 
entered  by  the  judge  on  the  ground  that  the 
description  of  the  property  was  not  sutticient- 
ly  definite  to  make  this  a  valid  contract  to 
devise  the  property.  There  was  evidence 
that  the  tract  of  land  on  which  the  Intestate 
lived  originally  contained  several  hundred 
acres,  but  that  several  years  before  Warren 
moved  on  the  place  the  intestate  had  caused 
the  tract  to  be  cut  up  into  several,  leaving  200 
acres,  with  well-defined  bounds,  attached  to 
the  place  where  he  lived,  which  was  known  as 
the  intestate's  ''home  place,"  in  the  neighbor- 
hood and  generally.  The  offer  to  the  defend- 
ant in  the  letter  of  February  12,  1906,  to  give 
him  at  death  of  the  intestate  and  his  wife's 
death  *'all  the  stock  and  200  acres  of  land  on 
the  home  place,  to  have  and  to  hold  forever 
in  fee  simple,"  in  the  light  of  the  above  testi- 
mony, was  sufficient  to  be  submitted  to  the 
jury  for  the  identification  of  the  property. 
"There  can  be  no  question  that  a  contract  up- 
on a  suiiicient  consideration  to  devise  lands 
is  valid,  and  may  be  enforced  in  a  court  of 
equity;   the  decree  being  so  drawn  as  to  de- 
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Clare  the  parties  to  whom  the  land  is  devised, 
or,  in  the  event  of  a  failure  to  devise  the  heirs 
al  lavr  to  hold  such  lands  In  trust  for  the  R^^- 
sons  to  whom  the  testator  had  contracted  to 
devise  them."  Price  v.  Price,  133  N.  C.  503, 
45  S.  E.  858.  To  same  purport.  East  v.  Doll- 
hite,  72  N.  C.  566 ;  Earnhardt  v.  Clement,  137 
N.  C.  94,  49  S.  E.  49.  "It  is  settled  by  a  line 
of  authorities  which  are  practically  uniform 
that  while  a  court  of  chancery  is  without  pow- 
er to  compel  the  execution  of  a  will,  and 
therefore  the  si)ecific  execution  of  an  agree- 
ment to  make  a  will  cannot  be  enforced,  yet 
if  the  contract  is  sufficiently  proved  and  ap- 
pears to  have  been  binding  on  the  decedent, 
and  the  usual  conditions  relating  to  specific 
performance  have  been  complied  with,  then 
equity  will  specifically  enforce  It,  by  seizing 
the  property  which  Is  the  subject-matter  of 
the  agreement  and  fastening  a  trust  on  it  in 
.  favor  of  the  person  to  whom,  the  decedent 
agreed  to  give  it  by  his  will."  Naylor  v.  Shel- 
ton,  102  Ark,  30,  143  S.  W.  117,  Ann.  Cas. 
1914A,  394. 

The  defendant  R.  R  Warren  testified  that 
he  received  both  these  letters,  with  the  enve- 
lopes in  which  they  are  contained,  by  mall  in 
the  spring  of  1906.  The  signature  and  hand- 
writing of  the  intestate  were  proven.  The 
contract  is  made  up  of  the  two  letters;  the 
latter  showing  that  the  defendant  had  receiv- 
ed from  the  intestate  the  first  letter,  that  he 
had  replied  thereto,  and  then  the  intestate 
wrote  reiterating  the  contract  and  consenting 
to  postpone  the  time  for  the  defendant  to 
move  upon  his  place  till  the  fall,  at  which 
time  it  is  in  proof  that  the  defendant  did 
move  upon  the  place  and  took  charge  accord- 
ing to  the  terms  of  the  letter.  "A  valid  con- 
tract, within  the  statute  of  frauds,  may  be  of 
one  or  many  pieces  of  paper,  provided  the 
several  pieces  are  so  connected,  physically  or 
by  internal  reference,  that  there  can  be  no  un- 
certainty as  to  their  meaning  and  effect  when 
taken  together."  Mfg.  Co.  v.  Hendricks,  106 
N.  C.  492,  11  S.  E.  568.  Upon  the  evidence  it 
was  for  the  Jury  to  decide  whether  the  prop- 
erty was  sufficiently  identified,  for  the  de- 
scription upon  the  face  of  the  contract  is  not 
so  palpably  defective  as  to  he  incurable  by  any 
evidence.  Farmer  v.  Batts,  83  N.  C.  890,  391. 
In  Boddle  v.  Bond,  158  N.  C.  205,  73  S.  B. 
989,  It  is  said  that  a  devise,  "I  give  my  wife, 
Cornelia,  the  house  where  we  now  live,  with 
all  the  outhouses  and  premises,  embracing  the 
peach  and  apple  orchard,"  is  a  sufficient  de- 
scription to  pass  the  title  and  permit  parol 
testimony  to  fit  the  description  to  the  land 
intended.  In  Fulwood  v.  Fulwobd,  161  N.  C. 
601,  77  S.  B.  763,  where  the  devise  of  a  tract 
of  land  describes  it  simply  as  the  ''homestead 
tract,"  the  court  said: 

"The  description  of  the  land  devised  to  the 
defendant  as  'the  homestead  tract'  presented  the 
case  of  a  latent  ambiguity  as  It  was  uncertain 
what  land  was  intended  to  be  included  under 
that  designation,  after  it  appeared  that  the  200- 


acre  tract  and  the  first,  second,  and  third  tracts 
described  in  the  petition  were  adjoining  tracts, 
and  that  the  lands  were  acquired  under  different 
descriptions  and  at  different  times.  •  ♦  • 
It  was  then  permissible  to  introduce  extrinsic 
evidence  to  fit  the  description,  and  for  that  pur- 
pose the  declarations  of  the  testator  at  the 
time  of  making  the  will,  and  at  other  times,  and 
his  manner  of  dealing  with  the  land,  as  by  list- 
Ingr  for  taxation  as  one  tract,  were  competent 
evidence." 

In  Johnson  v.  Mfg.  Co.,  165  N.  C,  105,  80 

S.  B.  980,  where  the  description  was,  "50 

acres  adjoining  P.  R.,  bounded  on  White  Oak 

Road  and  adjoining  A.  S.  R^  and  P.  B."  the 

court  said: 

'*We  think  his  honor  erred  in  excluding  parol 
testimony  to  identify  this  tract  of  land.  It  was 
a  latent  and  not  a  patent  ambiguity.  It  may 
be  that  the  defendant  could  have  shown  that  the 
boundaries  had  been  actually  run  and  marked." 

In  the  present  case  there  was  evidence  by 
the  surveyor  and  others  that,  when  the  rest 
of  the  tract  was  surveyed  and  cut  off,  the  200 
acres  around  the  homestead  of  the  Intestate 
was  surveyed,  the  boundaries  run  and  corners 
marked.  "Parol  evidence  of  surrounding  cir- 
cumstances Is  competent  In  the  Interpretation 
of  a  deed  or  will,  to  enable  the  court  to  as- 
certain the  Intention  of  the  parties."  Caudle 
v.  Caudle,  159  N.  C.  55,  74  S.  B.  632.  It  Is 
open  to  the  plaintiffs  to  put  on  testimony,  if 
they  can,  to  contradict  any  part  of  the  evi- 
dence as  to  the  identity  of  the  land;  but  it 
was  error  to  direct  a  nonsuit. 

Reversed. 


(82  W.  Va.  S2) 

KINDER  v.  BOOMER  COAD  ft  COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  19ia) 

(8yllahu%  ^y  the  Court.) 

1.  Pleading    ^=s>252(2)— Amendment— With- 

DBAWAL  OF  OBIGINAL  PLEADING. 

Where  an  amended  declaration,  complete 
in  itself,  does  not  refer  to  or  in  any  manner 
adopt  or  make  the  original  declaration  a  part 
of  it,  and  defendant  joins  issue  thereon,  the 
original  declaration  will  be  considered  and 
treated  as  withdrawn  and  abandoned. 

2.  Master  and  Servant  «=»238(7)— Action 
FOR  Injury— Sufficiency  of  Declaration. 

A  declaration  which  charges  that  plaintiff, 
a  minor,  was  coerced  by  the  superintendent  and 
other  agents  of  a  coal  company  to  perform  a 
different  and  more  hazardous  work  than  that 
which  he  engaged  to  do,  and  was  injured  in  the 
course  of  the  new  form  of  work,  states  a  cause 
of  action  sufficient  upon  demurrer. 

3.  Master  and  Servant  <&=>200(3)— Injury 
TO  Servant  —  Complaint  —  Ignorance  or 
Servant — Coercion. 

Though  ordinarily,  to  charge  a  master  with 
liability  to  a  servant  for  injury  sustained  by  the 
latter  in  the  execution  of  an  express  direction 
or  command  of  the  former,  it  is  necessary  to 
aver  the  servant's  ignorance  of  the  danger  in- 
cident to  the  performance  of  the  act,  such 
averment  is  not  necessary  where  the  declara- 
tion avers  that  plaintiff,  a  minor,  was  coerced 
into  obeying  such  direction  or  command. 

4.  Master  and  Servant  <®=:>224  —  Assump- 
tion OF  Risk— Knowledge. 

Where  an  employ^,  whether  adult  or  minor, 
is   transferred   by   one   having   authority   to   a 
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ii<!w  branch  of  employment,  and  the  employ^ 
accepts  the  change  voluntarily,  with  full  knowl- 
edge of  its  dangerous  character,  he  is  regarded 
as  assuming  the  risks  ordinarily  incident 
thereto. 

6.  Masteb  and  Servant  ^9=9222(1) — ^AssuiiF- 
TiON  OF  Risk— Coercion. 
The  doctrine  of  assumption  of  risk  rests 
upon  voluntary  action,  and  if  there  is  coercion 
by  an  agent  representing  the  master  and  acting 
in  his  behalf  and  upon  his  authority  express  or 
implied,  the  law  does  not  regard  the  servant  as 
assuming  the  risk. 

6.  Master  and  Servant  €=>265(13)— Coer- 
cion—Evidence. 

Where  a  minor  renders  obedience  to  a  su- 
perior servant,  coercion  will  be  more  readily 
inferred  than  in  the  case  of  an  adult  under  simi- 
lar circumstances. 

7.  Master  and  Servant  ^=>190f2)— Injury 
TO  Servant— "FlBixaw  Servant.** 

Where  a  foreman  of  mine  drivers  exceeds 
the  authori^  conferred  upon  him  by  the  master, 
and  coerces  a  minor  employ^  engaged  at  work 
in  a  different  department,  loading  coal,  to  un- 
dertake the  task  of  driving,  a  more  dangerous 
and  hazardous  form  of  employment,  and  injury 
results  to  the  minor  in  the  latter  employment, 
the  foreman  is,  nevertheless,  only  a  fellow  serv- 
ant, unless  his  negligence  relates  to  some  non- 
delegable duty  which  the  master  owed  to  the  in- 
jured servant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fellow- 
Servant] 

8.  Master  and  Servant  ^=»18S— "Vice  Prin- 
cipals'—Relation. 

Whether  a  superior  servant,  other  than  a 
superintendent  or  general  nmnager,  is  a  vice 
nrmcipal  depends  upon  the  nature  of  his  neg- 
ligent act,  and  not  upon  his  grade  or  rank. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Vice 
Principal.]  , 

• 

9.  Master  and  Servant  ^=s»185(2)— Injttrt 
TO  Servant— Master's  Liabilitt— Author- 
ity OF  Another  liiicpLOY^. 

To  bind  a  master  for  injury  to  his  servant 
coming  from  the  order  or  direction  of  an  em- 
ployg,  it  must  appear  that  the  person  giving 
such  order  or  direction  had  authority  from  the 
master  to  give  it. 

10.  Master  and  Servant  ^=»lQOil)  —  Dele- 
gation of  Master's  Duties— Effect. 

Where  a  master  delegates  to  an  agent  the 
performance  of  duties  which  the  master  is 
legally  bound  to  perform  for  the  protection  of 
bis  servants,  the  agent  occupies  the  place  of  the 
master  by  representation,  and  the  latter  is 
deemed  present  and  liable  for  the  manner  in 
which  the  duties  are  performed. 

11.  Master  and  Servant  ^=>118(3)— Injury 
to  Miner— Duty  of  Mine  Foreman— Mas- 
ter's IJ  ABILITY. 

The  duty  to  see  that  refuge  holes  along 
motor  roads  in  coal  mines  are  maintained,  as 
required  by  section  36d  (2).  chapter  15H,  Code 
1916,  rests  on  the  mine  toreman^  not  on  the 
mine  owner,  and  for  injury  to  a  miner  resulting 
from  defects  therein  the  master  is  not  liable. 

12.  Pleading  <@=»ies— Replication— Neces- 
sity. 

Where  a  plaintiff  within  one  year  after  he 
becomes  21  years  of  age  brings  an  action  for  an 
injury  sustained  by  him  while  a  minor  and  the 
one-year  statutory  bar  is  pleaded,  he  must,  to 
raise  an  issue  thereon,  tender  and  file  a  special 
replication  by  way  of  confession  and  avoidance ; 
otherwise  the  plea  is  taken  as  true  and  defeats 
r<»covery 


13.  Judgment    ^=>r8(l)— Validity— Issues- 
Necessity. 

It  is  the  established  law  of  this  state  that  a 
judgment  based  on  trial  without  joinder  of  an 
issue  on  traversible  pleas  is  erroneous  and  re- 
versible alone  for  want  of  such  an  issue. 

14.  Evidence  €=>75  —  Failure  to  Produce 
Evidence— Presumption. 

If  a  party  to  an  action  has  available  compe- 
tent  proof  to  establish  a  fact  necessary  and  ma- 
terial to  his  success,  and  fails  to  produce  it, 
the  legal  presumption  is  that  if  produced  the 
proof  would  not  sustain  his  claim  for  relief. 

Error  to  Circuit  Ck>urt,  J<  ayette  County. 

Action  by  H.  E.  Kinder  against  the  Boomer 
Coal  &  Coke  Company.  Judgment  for  plala- 
tilT,  and  defendant  brings  error.  Judgment 
reversed,  verdict  set  aside,  and  cause  remand- 
ed for  new  trial. 

Payne,  Minor  &  Bouchelle,  of  Charleston, 
and  Payne  &  Hamilton,  of  Fayetteville,  for 
plaintiff  in  error.  W.  R.  Bennett,  of  Fay- 
etteville, for  defendant  in  error. 

LYNCH,  J.  For  an  injury  Inflicted  Feb- 
ruary 19,  1910,  'while  in  the  service  of  the 
defendant,  the  owner  and  operator  of  a  coal 
mine  in  Fayette  county,  plaintiff,  who  then 
was  16  years  and  6  months  of  age,  brought 
this  action  July  30,  1915,  and  recovered  the 
judgment  reviewed  upon  numerous  assign- 
ments of  error. 

[1-3]  As  the  amended  declaration  is  com- 
plete, and  does  not  in  any  manner  adopt 
or  make  the  averments  of  the  original  plead- 
ing parts  of  the  amended  declaration,  and  as 
upon  it  the  parties  apparently  undertook  to 
join  issue  and  to  try  that  issue  before  the 
jury,  it  is  necessary  to  look  only  to  the  latter 
to  determine  upon  demurrer  whether  plain- 
tiff has  stated  a  cause  entitling  him  to  the 
relief  which  he  seeks.  Roderick  v.  Railroad 
Co.,  7  W.  Va.  64.  The  averments  of  the  latter 
are  manifold,  diversified,  and  repetitious. 
In  some  respects  they  neutralize  one  another, 
and  show  plaintiff  was  guilty  of  contributing 
to  the  injury  sued  for.  Disregarding  those 
that  are  inapt  and  Inconsistent  and  tend  to 
negative  the  right  to  maintain  the  action,  and 
omitting  the  usual  description  of  the  corpo- 
rate character  and  business  of  the  defendant, 
the  mechanical  instrumentalities  used  and 
the  mode  of  operation,  the  pleading  avers 
and  the  proof  relating  to  each  group  of  aver- 
ments is,  but  not  in  the  order  stated:  That 
plaintiff,  a  poor  boy  of  tender  years,  without 
experience  or  means  of  support  other  than 
his  daily  wages  as  a  common  laborer,  was 
engaged  with  his  father,  an  experienced  min- 
er, in  digging  and  loading  coal  into  mine 
cars  to  be  hauled  to  the  drift  mouth  and 
tipple  for  shipment  to  market;  that  such 
work  was  not  inherently  dangerous  or  beyond 
his  ability  to  perform  without  risk  of  injury 
while  working  with  his  father;  that  defend- 
ant through  its  agents,  servants,  and 
employes  wrongfully  and  negligently  persuad* 
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ed  plaintiff  to  haul  coal  from  a  remote  and 
distant  part  of  the  mine  to  the  parting  of 
the  switch  leading  thereto  for  one  day  until 
defendant  could  secure  another  hauler ;  that 
on  the  date  of  such  change  and  thereafter 
until  he  was  injured,  a  period  of  15  to  30 
days,  plaintiff,  because  of  the  perils  of  the 
new  employment,  his  tender  years  and  lack 
of  capacity  to  know  and*  appreciate  the  haz- 
ard, informed  defendant  through  its  super- 
intendent and  other  servants  and  agents 
that  he  would  not  longer  continue  in  the 
work,  and  requested  them  to  relieve  him 
from  it,  with  which  request  they  negligently 
and  falsely  promised  each  day  to  comply,  but 
failed  and  refused  so  to  do,  and  told  him 
there  was  no  danger;  that  the  mining  boss 
abused  and  insulted  him  and  threatened  to 
do  him  great  bodily  harm  if  he  did  not  go 
back  to  hauling,  which  excited  and  intimidat- 
ed him  so  that  he  was  afraid  to  refuse  and 
not  to  return  lest  the  mining  boss  and  his 
nssistants,  who  were  most  dangerous  persons, 
might  do  him  great  bodily  harm. 

According  to  these  averments  plaintiff  has 
stated  a  cause  of  action.  For  if  it  be  true,  as 
alleged,  that  he  was  directed  by  the  superin- 
tendent or  foreman  of  its  general  mining 
operations,  its  immediate  personal  represen- 
tative, to  enter  upon  the  discharge  of  the 
duties  of  a  branch  or  department  of  the  com- 
mon employment  outside  of  and  more  dan- 
gerous than  work  he  engaged  to  perform,  the 
master  is  liable  for  injuries  directly  charge- 
able to  the  character  of  the  latter  work,  If 
plaintiff  did  not  enter  upon  it  voluntarily 
and  did  not  possess  the  capacity  to  appreciate 
the  increased  risk,  and  was  not  warned  of 
the  risk  or  instructed  how  to  avoid  the  dan- 
gers incident  to  the  new  work.  "A  servant, 
thus  directed  to  undertake  work  outside  of 
that  he  en^ncred  to  do,  is  not  presumed  to  be 
aware  of  iu  peculiar  risks;  and  therefore, 
if  the  master  does  not  fully  explain  them  to 
the  servant  before  putting  him  at  such  new 
work,  the  servant  is  entitled  to  assume  that 
it  has  no  greater  risks  than  those  which  at- 
tach to  his  regular  work,  either  in  the  nature 
of  the  work  itself  or  in  the  habits  of  fellow 
servants  with  whom  it  brings  him  into  con- 
tact." 1  Shear.  &  Red.  Neg.  §  2071;  Fergu- 
son V.  Middle  States  Coal  &  Coke  Co.,  78 
W.  Va.  465,  89  S.  E.  151. 

The  declaration  goes  further  and  adds  as 
another  important  element  coercion  by  the 
superior  managing  agents  of  the  defendant's 
mining  plant  and  operations.  If,  as  charged, 
plaintiff  was  coerced  to  undertake  a  danger- 
ous work,  one  which  he  did  not  possess  the 
capacity  or  experience  to  perform  with  safety, 
it  was  not  necessary  to  aver  also  that  he  obey- 
ed without  knowledge  of  the  danger,  as  was 
held  in  McClary  v.  Knight,  73  W.  Va.  385, 
80  S.  E.  866.  The  coercion  itself  excuses  the 
additional  averment.  In  this  manner  the 
charge  is  brought  directly  to  the  knowledge 
of  the  defendant  and  for  the  purposes  of  the 


challenge  for  sufficiency  by  demurrer,  the 
truth  of  the  averment  is  admitted.  The 
pleading  expressly  attributed  the  change  in 
the  employment  to  the  mine  superintendent 
for  whose  acts  the  defendant  is  directly 
chargeable.  It  must  respond  to  injuries  due 
to  his  negligence.  His  acts  are  its  acts. 
From  liability  therefor  there  is  no  escape  if 
they  are  done  while  he  is  acting  for  it  and 
within  the  scope  of  the  service  intrusted  to 
him.  This  requirement  is  fundamental,  and 
needs  no  citation  of  authority. 

[4-7]  It  may  be  observed  in  this  connection 
that  while  the  proof  introduced  to  support 
the  action,  defendant  offering  none,  shows 
the  change  of  employment  and  objection 
thereto  and  the  injury  complained  of  and  in- 
flicted in  the  manner  hereafter  described  in 
greater  detail,  the  proof  does  not  trace  to 
defendant  through  its  superintendent  the  re- 
quirement to  go  outside  of  the  original  work. 
There  is  nothing  to  show  that  he  had  any- 
thing to  do  with  moving  plaintiff  from  mining 
to  hauling  coal.  Nor  did  the  mine  foreman 
take  any  part  in  directing  or  requiring  such 
change  of  work.  Plaintiff  does  not  say  he 
did,  nor  does  any  one  else.  He  had  no  such 
authority  under  the  statute  except  under 
special  circumstances  which  do  not  arise  in 
this  case.  The  statute  fixes  his  status  and 
defines  his  duties,  and,  as  interpreted  by 
Judicial  decisions,  our  own  among  others,  his 
failure  to  perform  such  duties  will  not  ren- 
der the  operator  of  a  coal  mine  responsible 
for  injuries  chargeable  to  his  negligence. 
Moreover,  he  is  within  the  fellow-servancy 
category  or  classification,  and  if  negligent 
there  is  no  redress  against  the  operator, 
except,  where  the  mine  foreman  has  the  ex- 
pressed or  implied  authority  of  the  master 
to  exercise  functions  incompatible  with  the 
performance  of  his  statutory  duties,  such  as 
the  nondelegable  duties  of  the  master,  as 
held  in  Sprinkle  v.  Big  Sandy  Coal  &  Coke 
Co.,  72  W.  Va.  358,  78  S.  E.  971 ;  Gartto  v. 
Draper  Coal  &  Coke  Co.,  72  W.  Va.  405.  78 
S.  E.  673;  Haptonstall  v.  Boomer  Coal  & 
Coke  Co.,  78  W.  Va.  412,  89  S.  E.  723.  - 

If,  however,  the  new  work  was  more  haz- 
ardous, and  plaintiff  had  not  the  capacity  to 
discern,  appreciate,  and  apprehend  the  in- 
creased peril,  upon  defendant  devolved  the 
duty  to  warn  and  instruct  him,  and  if  de- 
fendant failed  so  to  do,  it  must  respond  to 
the  injury  due  to  such  omission.  But  it  is 
only  when  the  duty  arises  that  the  omission 
serves  as  the  basis  of  a  recovery.  For,  un- 
der the  doctrine  of  the  assumption  of  risks, 
a  contract  to  engage  in  the  master's  business 
is  presumed  to  be  made  in  contemplation  of 
the  nature  and  character  of  the  work  to  be 
done,  and  the  presumption  continues  while 
the  risks  and  dangers  remain  the  same,  or 
virtually  the  same;  and  except  as  modified 
by  statute  the  doctrine  applies  alike  to  all 
employ<5s,  except  as  already  noted.  Whether 
a  servant  is  within  the  classification  which 
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imposes  upon  the  master  the  oblUation  to 
warn  usually  is  a  question  for  the  Jury  to 
solve.  That  question  the  declaration  proper- 
ly presents. 

It  was  not  the  superintendent  of  the  min- 
ing operations  or  the  mine  foreman,  but  Bos- 
tick,  who  requested  or  directed  the  change  of 
employment.  He  had  charge  only  of  that 
department  whose  duty  it  was  to  require 
the  coal  to  be  delivered  at  the  tipple  for  ship- 
ment to  market  as  and  when  the  mining  em- 
ployes in  the  several  apartments  of  the  mine 
had  performed  the  work  assigned  to  them 
preparatory  to  such  delivery.  Hils  was  the 
extent  of  the  authority  conferred  upon  Bos- 
tick  and  of  the  duty  assigned  to  him  by  de- 
fendant. Beyond  these,  he  could  not  exercise 
other  powers  or  authority.  He  could  not 
control  the  actions  or  conduct  of  any  em- 
ploy6  not  working  or  hired  to  work  In  his 
department.  He  was  merely  a  boss  hauler, 
one  who  "looks  after  the  drivers,  mules,  and 
trappers,'*  and,  as  plaintiff  and  Tatum  testi- 
fy, employs  and  discharges  his  subordinates. 

It  is  therefore  necessary  to  determine 
whether  Bostlck  was  a  vice  principal,  whr)se 
assumption  of  authority  to  control  employes 
outside  of  his  immediate  department  was 
such  as  to  require  defendant  to  respond  for 
consequential  injuries  chargeable  to  that  as- 
sumption, or  a  mere  fellow  servant  for  whose 
negligence  defendant  is  not  liable.  Upon 
this  question  the  decisions  are  not  harmoni- 
ous. 

One  group  holds  that  a  servant  of  superior 
rank  with  authority  to  control,  and  by  whose 
negligent  acts  or  orders  injury  to  a  servant  of 
a  lower  grade  is  caused,  is  as  to  him  a  vice 
principal,  not  a  fellow  servant,  and  his  negli- 
gence is  that  of  the  master.  Even  under  this 
view,  mere  authority  to  employ  and  discharge 
men  is  dot  of  itself  sufficient  to  constitute 
.  him  a  vice  principal;  power  to  control  the 
inferior  servant,  in  addition  to  superiority 
of  rank,  is  essential.  When  these  two  ele- 
ments are  present,  the  superior  is  regarded  as 
directly  representing  the  master,  and  his 
negligence  in  giving  orders  and  directions  is 
that  of  the  master,  not  that  of  a  mere  fellow 
servant.  4  Labatt,  Master  and  Servant,  | 
1447ff. 

A  second  view  is  that  to  constitute  a  su- 
perior servant  a  vice  principal  as  regards 
an  employ^  of  a  lower  grade,  it  is  essential 
that  he  possess  higher  characteristics  than 
mere  superiority  in  rank  and  authority  to 
control.  He  must  exercise  a  relatively  high 
quality  and  wide  scope  of  superintendence, 
not  that  form  which  is  exemplified  by  the 
gang  boss,  and  is  largely  mechanical  in  Its 
nature.  Under  this  view,  the  latter  form  of 
superintendence  partakes  more  of  the  charac- 
teristics of  fellow  servancy  than  of  vice  prin- 
dpalship.    4  Labatt,  {  14410!. 

Still  another  view,  the  one  adopted  and 
followed  in  this  state,  is  that  the  rank  of  the 
delinquent  employ^  is  not  the  test  of  vice 


princlpalship,  but  the  character  of  the  negll^ 
gent  act  is  the  determining  quality.  If  the 
duty  violated  is  one  of  the  nondelegable  du- 
ties owed  by  the  master  to  the  injured  serv- 
ant, the  delinquent  employ^  is  a  vice  prioci- 
pal  toward  him,  not  a  fellow  servant.  Jack- 
son V.  N.  &  W.  Ry.  Co.,  43  W.  Va.  380,  27  S. 
E.  278,  31  S.  E.  258,  46  L.  R.  A.  337.  The 
power  to  employ  men  to  work  in  his  depart- 
ment and  to  discharge  them  when  inefficient 
and  superintend  their  work  does  not  consti- 
tute a  foreman  a  vice  principal  of  the  em- 
ploy 6,  except  where  the  negligent  act  relates 
to  some  nondelegable  duty  of  the  master  him- 
self. Not  grade  or  rank  but  the  character 
of  the  act  Itself  which  causes  the  Injury  goes 
far  to  determine  the  question  considered. 
Miller  V.  Berkeley  Limestone  Co.,  70  W.  Va. 
643,  «75  S.  E.  70.  To  render  the  master  lia- 
ble for  the  consequences  of  the  negligent  act 
or  omission  to  act  of  one  servant  where  in- 
jury ensues  therefrom  to  another  servant  of 
the  same  master  in  a  common  employment, 
the  act  or  omission  must  be  in  respect  of 
some  duty  incumbent  upon  the  master  him- 
self, some  nondelegable  duty.  Jackson  v. 
Railway  Co.,  supra.  If  the  master  delegates 
to  another  the  performance  of  nonassignable 
duties,  thus  making  him  a  representative  of 
the  master,  the  latter  must  respond  for  the 
results  of  the  negligence  of  the  former. 

Logically,  these  observations  Introduce  for 
determination  the  further  inquiry  whefher 
defendant  is  chargeable  with  the  consequenc- 
es resulting  from  the  alleged  coercion  of 
plaintiff  by  Bostlck.  It  is  well  settled  that 
where  an  employ^  Is  transferred  by  one  hav- 
ing authority  to  a  new  branch  of  employ- 
ment, and  the  employ^  accepts  the  change 
voluntarily  with  full  knowledge  of  its  dan- 
gerous character,  he  is  regarded  as  assuming 
the  risks  ordinarily  incident  to  the  changed 
surroundings  and  conditions.  This  rule  ap- 
plies to  all  adult  employ^  and  to  minors  al- 
so, subject  to  certain  qualifications  not  now 
important  to  observe.  Labatt,  §§  1203,  1385; 
Shear.  &  Red.  Neg.  f§  2071,  218.  To  the  main 
principle  stated,  however,  there  is  an  impor- 
tant qualification,  namely,  that  the  servant 
must  voluntarily  accept  the  change  in  the 
employment.  The  doctrine  of  the  assumption 
of  risk  rests  upon  voluntary  action.  If  there 
is  coercion  by  an  agent  representing  the  mas- 
ter and  acting  in  his  behalf  and  upon  his 
authority,  express  or  implied,  the  law  does 
not  regard  the  servant  as  assuming  the  risks. 

There  is  no  attempt  to  show  coercion  on 
the  part  of  any  other  superior  employfi.than 
Bostlck.  It  is  necessary  during  the  discus- 
sion, therefore,  to  keep  in  mind  what  has  al- 
ready been  noted,  that  Bostlck  had  no  author- 
ity, at  least  none  is  proved,  to  require  plain- 
tiff to  quit  one  kind  of  work  and  assume 
another  and  a  different  kind.  The  unwilling- 
ness of  plaintiff  to  undertake  the. new  work, 
however,  was  manifest  from  the  very  first 
and  continued  up  to  the  day  he  was  Injured. 
When  first  called  upon  by  Bostlck  to  do  the 
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Miauling,  he  objected  because  he  was  too  light 
^or  the  work  and  lacked  experience  in  it,  but 
vhen  Bostlck  threatened  to  deprive  him  and 
ills  father  of  their  "turn"  of  cars,  he  yielded 
to  the  economic  necessity  and  undertook  the 
work.  The  greater  number  of  adjudications 
are  to  the  effect  that  fear  of  dismissal  or 
loss  of  position  is  not  such  coercion  as  will 
prevent  the  application  of  the  doctrine  of  the 
assumption  of  risk,  where  the  dangers  of  the 
work  are  apparent  and  known  to  the  plaintiff. 
Shear.  &  Red.  Neg.  §  211a.  However  that 
may  be  when  the  threat  Is  against  an  adult 
servant,  where  he  is  a  minor  rendering  obedi- 
ence to  a  superior  servant,  great  allowance 
should  be  made  in  his  favor  with  respect  to 
the  voluntariness  of  the  assumption  of  rislts. 
For  these  reasons  we  are  of  the  opinion  that 
coercion  may  fairly  be  inferred  froi^  the 
proof  adduced  at  the  triaL 

[8-10]  But  the  more  troublesome  question 
is.  Shall  defendant  be  held  responsible  there- 
for, when  the  coercion  was  exercised  by  an 
employ^  acting  beyond  the  scope  of  his  au- 
thority? According  to  the  rule  laid  down  in 
this  state,  the  test  of  vice  principalship  is 
not  the  rank  of  an  employ^  or  his  authority 
to  employ  and  discharge,  but  the  character  of 
his  nc^gligent  act.  Is  it  a  nondelegable  duty 
of  the  master  to  see  to  it  that  no  servant  in 
his  employ  is  coerced. by  any  other  servant 
to  do  work  of  a  different  nature  from  that 
which  he  was  employed  to  do?  Clearly, 
where  the  superior  employ^  has  authority  to 
change  a  servant  from  one  form  of  employ- 
ment to  another,  the  duty  not  to  coerce  ia 
nondelegable,  and  the  delinquent  superior 
servant  will  be  held  to  be  a  vice  principal. 
But  the  master's  nondelegable  duty  should 
be  limited  to  those  to  whom  he  intrusts  au- 
thority to  change  the  employment  of  other 
servants.  It  is  not  proved  that  Bostlck  had 
such  authority,  hence  we  are  compelled  to 
hold  that  he  was  a  mere  fellow  servant  of 
plaintiff.  To  hold  otherwise  would  subject 
the  master  to  liability  whenever  any  unau- 
thorized employ^,  even  of  the  same  rank  as 
the  injured  man,  chose  to  coerce  his  fellow 
servant  into  a  dangerous  form  of  work.  Mc- 
Millan V.  Coal  Co.,  61  W.  Va.  531,  57  S.  B. 
129,  11  L.  R.  A.  (N.  S.)  840. 

Other  averments  of  the  amended  pleading, 
admitted  by  the  demurrer  to  be  true,  super- 
impose upon  coal  haulers  not  only  the  duty  to 
haul  from  the  several  mine  apartments  serv- 
ed by  the  haulers  cars  loaded  with  coal 
mined  therein  to  the  several  Junctions  of  the 
main  and  lateral  tracks  for  haulage  there- 
from by  train  loads  drawn  by  high  powered 
electric  motors  over  and  along  a  central 
mine  railroad  to  the  drift  mouth  and  tipple; 
but  also  the  further  duty  to  go  to  the  drift 
mouth  when  enough  loaded  cars  to  constitute 
a  train  are  assembled  at  the  Junction  and 
inform  the  motorman  of  that  fact  and  return 
with  him  on  the  motor  or  on  empty  coal 
cars  attached  to  It  to  the  Junctions  where 
they  are  disconnected  and  deposited  on  the 


sidings  for  distribution  by  the  haulers. 
While  performing  the  latter  service,  plaintiff 
received  the  injuries  for  which  he  brought 
this  action.  It  resulted,  as  he  charges,  from 
the  negligent  operation  of  the  motor  by  de- 
fendant's agent,  who,  instead  of  checking  the 
speed  as  the  train  approached  the  Junction 
to  permit  the  disconnection  of  the  motor 
and  empties  and  run  the  latter  through  the 
latches  onto  the  sidings,  accelerated  the  speed 
on  a  down  grade  as  the  motor  neared  the 
Junction,  when  plaintiff,  fearing  a  wreck, 
hurriedly  attempted  to  leap  from  the  car  into 
a  manhole  or  place  of  refuge,  as  he  supposed, 
but  which,  he  charges,  defendant  through 
the  negligence  of  its  incompetent  servants 
and  agents  had  permitted  to  be  filled  with 
"gob,"  as  it  also  did  the  space  between  the 
railroad  tracks  and  walls  of  the  main  haul- 
way  at,  along,  and  near  the  siding;  whereby 
and  as  a  result  of  the  negligence  and  incom- 
petency of  the  motorman  and  the  negligent 
omission  of  other  agents  and  servants  of  the 
defendant,  plaintiff  received  the  injury  and 
defendant  became  chargeable  therewith. 

[11]  If  the  haulway  was  in  the  condition 
averred  in  the  declaration  and  proved  by  the 
ex  parte  evidence  introduced,  that  condition, 
though  due  to  negligence,  cannot  be  attrib- 
uted to  the  defendant,  unless  the  default 
was  due  to  the  selection  and  appointment  of 
an  incompetent  statutory  mine  foreman  or 
mine  boss,  as  such  an  appointee  frequently 
is  called  and  known.  As  to  his  lack  of  quali- 
fication for  the  position  there  is  not,  how- 
ever, the  slightest  proof.  This  requisite  he 
must  therefore  be  assumed  to  possess.  If 
competent  and  qualified,  his  negligence  in  the 
discharge  of  the  duties  imposed  upon  him 
by  statute  in  the  operation  of  the  mine  is  not, 
as  observed,  chargeable  to  defendant.  Wil- 
liams ▼.  Thacker  Coal  &  Coke  Co.,  44  W.  Va. 
599,  30  S.  B.  107,  40  L.  R.  A.  812;  McMillan  ▼.. 
Coal  Co.,  61  W.  Va.  531,  67  S.  B.  129, 11  L.  R 
A.  (N.  S.)  840;  Bralley,  Adm'r,  v.  Coal  & 
Coke  Co.,  66  W.  Va.  278,  66  S.  B.  684,  40  L.  R. 

A.  (N.  S.)  945,  19  Ann.  Cas.  510.  In  Helliel 
V.  Piney  Coal  &  Coke  Co.,  70  W.  Va.  45,  73  S. 

B.  289,  the  rule  as  to  refuge  holes  In  coal 
mines  Is  thus  stated  in  the  syllabus: 

"The  duty  to  see  that  refuge  holes  along  mo- 
tor roads  in  coal  mines  are  kept,  as  required  by 
section  10  of  chapter  78,  Acts  1907,  rests  on 
the  mine  foreman,  not  on  the  mine  owner,  and 
for  injury  to  a  miner  resulting  from  their  ab- 
sence the  mine  owner  is  not  liable." 

For  further  discussion  of  the  general  scope 
of  the  mine  foreman's  duty,  see  Jaggie, 
Adm*r,  v.  Davis  Colliery  Co.,  75  W.  Va.  370, 
84  S.  E.  941. 

For  the  most  part  the  evidence  introduced 
upon  the  trial  of  the  case  was  directed  to  the 
condition  of  the  haulway,  upon  the  theory 
that  the  failure  to  keep  it  free  of  obstructions 
was  the  proximate  cause  of  the  injury.  Tliis 
theory  not*being  tenable  for  the  reasons  as- 
signed, defendant's  motion  to  exclude  should 


W.Va-) 


BUTTS  V.  SUN  LUMBER  CO. 


585 


bave  been  trastalned,  and  It  was  error  not  to 
do  so. 

.  [12,13]  It  is  necessary  also  to  ascertain 
and  determine  whether,  upon  the  failure  of 
the  plaintiff  to  reply  specially  or  at  all  to 
the  plea  of  the  statute  of  limitations  prompt- 
ly interposed,  the  trial  conrt  should  thereup- 
on at  once  have  entered  a  non  prosequitur 
order.  When  injured,  plaintiff  was  16  years, 
6  months,  and  7  days  old,  according  to  his 
testimony  partially  corroborated  by  his  fa- 
ther, and  was  21  years,  10  months,  and  28 
days  old  when  he  brought  this  action.  No 
averment  of  the  original  or  amended  decla- 
rations attempts  definitely  to  fix  any  age;  the 
nearest  approach  is  that  when  inj-ured  he 
"was  young  and  tender  in  years  and  incapa- 
ble of  knowing  and  appreciating  the  dangers 
incident  to  said  employment,"  hauling  coal; 
but  speaking  as  of  the  date  of  the  injury,  he 
fixes  his  age  as  past  16.  An  issue  upon  the 
special  plea  of  the  statute  therefore  was  not 
only  important  but  essential  to  the  further 
maintenance  and  proseoution  of  the  action. 
It  is  well  established  in  this  state  that  a 
judgment  is  erroneous  if  obtained  without 
an  issue  in  an  action  brought  in  the  circuit 
court  Shires  v.  Boggess,  68  W.  Va.  137,  69 
S.  E.  466.  It  is  perhaps  essential  to  render 
admissible  proof  of  age  to  remove  the  stat- 
utory bar.  For,  although  plaintiff,  if  under 
21,  could  by  means  of  the  provisions  of  sec- 
tion 16,  chapter  104,  of  the  Code  maintain 
this  action  if  brought  within  one  year  after 
attaining  his  majority,  that  period  had  al- 
most elapsed  before  he  sued. 

The  competency  and  sufficiency  of  the  proof 
of  the  age  of  plaintiff  when  injured,  he  then 
being  a  minor,  is  challenged  on  the  ground 
of  the  nonproduction  of  ayailable  competent 
documentary  evidence  when  demanded,  which, 
if  properly  and  sufficiently  identified  and  au- 
thenticated, would  set  at  rest  any  contro- 
versy touching  that  subject.  His  mother 
doubtless  knew  the  exact  date  of  his  birth, 
and,  though  living  and  residing  in  the  county 
wherein  the  trial  occurred,  she  was  not  called 
to  testify,  nor  was  any  reason  shown  or 
claimed  explaining  or  excusing  her  absence. 

There  was,  however,  other  proof  of  plaln- 
tilTs  age  when  the  injury  occurred  and  of  the 
date  of  his  birth,  which  when  compared  with 
the  date  of  the  writ,  showed  that  the  action 
was  brought  within  one  year  after  plaintiff 
attained  his  majority. 

[14]  What  has  been  said  as  regards  the 
nonproduction  of  available  documentary  evi- 
dence material  for  the  true  ascertainment  of 
an  important  fact  at  issue  between  the  par- 
ties to  an  action,  when  demanded  or  excepted 
to  and  assigned  as  erroneous,  applies  with 
equal  forcef ulness  to  the  failure  to  introduce 
a  witness  who  alone  besides  plaintiff  wit- 
nessed the  infliction  of  the  injury  sued  for, 
and  who  then  was  present  in  court  in  obedi- 


ence to  the  command  of  a  summons  on  plain- 
tiff's behalf  and  not  called  to  testify;  the  pre- 
sumption in  each  Instance  being  that  the  doc- 
ument if  produced  and  the  witness  If  exam- 
ined would  not  support  the  claim  of  the  party 
upon  whom  the  duty  devolved  to  prove  such 
fact  In  other  words,  as  held  in  Despard  v. 
Pearcy,  65  W.  Va.  140,  63  S.  B.  871,  and  to 
the  same  effect  in  many  other  cases: 

"If  a  party  have  it  in  his  power  to  present 
a  fact  necessary  or  beneficial  to  his  case,  his 
failure  to  present  it  is  taken  as  conclusive  of 
the  nonexistence  of  such  fact." 

For  these  several  reasons,  we  reverse  the 
judgment  complained  of,  set  aside  the  verdict, 
and  grant  a  new  trial. 

(82  W.  Va.  U3) 

BUTTS  ▼.  SUN  LUMBER  CO.  et  al. 
(No.  3194.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  19,  191&) 

(8yllalu9  hy  the  Oomrt.) 

1.  Cancellation  of  Instbuvents  ^=»30  — 
Negotiable  Note— Fbaud— Equity  Juris- 
diction. 

Equity  has  jurisdiction  to  cancel  a  negotia- 
ble note  before  maturity,  which  baa  been  nro- 
cured  by  the  fraud  of  the  payee,  if  it  is  still  in 
his  hands  or  the  hands  of  an  indorsee  who  took 
it  with  knowledge  of  such  fraud. 

2.  Equity  ^=3>388  —  Dismissal  on  Mebits  — 
Effect. 

The  effect  of  a  decree  dismissing  a  bill  on 
the  merits  of  the  case  is  to  overrule  a  demur- 
rer on  which  no  ruling  had  expressly  been  made. 

3.   SU<BBOOATION^=»33<3)— E4XTBNT  OF  RIGHT. 

Subrogation  entitles  a  person  to  no  greater 
rights  than  the  party  had  to  whose  rights  he 
claims  subrogation. 

4.  JUDGMENT  ^=5>888— Against  Indobser^ 
(Release. 
The  holder  of  a  note  who  has  recovered 
judgment  thereon  against  the  indorsers  only, 
and  who  has  no  knowledge  of  equities  against 
them  in  favor  of  the  maker,  may  release  such 
judgment  without  affecting  his  rights  against 
the  maker. 

6.  CoNTBACTS  ^=>94(1)— Fbaud— Hazabd. 

Elements  of  hazard  do  not  necessarily  ren- 
der a  contract  fraudulent. 

6.  Fraud  <@=>58(1)— Inference— Proof. 

Fraud  cannot  be  inferred  alone  /rom  facts 
and  circumstances  which  are  consistent  with 
honest  and  fair  dealings;  it  must  be  clearly 
proven. 

7.  Equity  <3=»388— Dismissal  Without  Prej- 
udice. 

Where  plaintiff  avers  a  good  cause  for  equi- 
table relief,  and  fails  to  prove  it,  but  does  es- 
tablish a  rigbt  of  action  in  tort  against  one  of 
the  defendants,  it  is  not  error  to  dismiss  his 
bill  without  prejudice  to  his  right  to  sue  said 
defendant  at  law. 

Appeal  from  Circuit  Court,  Upshur  Couuty. 

Suit  hy  Mrs.  Ida  M.  Butts  against  the 
Sun  Lumber  Company  and  others.  Decree 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Chas.  E.  Hog^,  of  Point  Pleasant,  for 
appellant.  J.  C.  McWhorter,  of  Buckhannon, 
for  appellees. 


«s»For  other  eases  see  same  topic  and  KBY-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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WILLIAMS,  J.  This  snit  was  instituted 
by  *Mr&  Ida  M.  Butts  against  the  Sun  Lum- 
ber Company,  the  Mayton  Lumber  Company, 
the  Parkersburg-Bupkhannon  Oil  &  Gas  Com- 
pany, corporations,  William  Post,  0.  D.  Mun- 
son,  French  Thomas,  and  U.  G.  Young,  to 
enjoin  the  collection  of  a  negotiable  note 
executed  Jointly  by  the  defendants  Sun  Lum- 
ber Company  and  the  Mayton  Lumber  Com- 
pany for  plaintifTs  accommodation,  dated  Jan- 
uary 31,  1913,  and  payable  to  her  order  at  the 
Lewis  County  Bank  on  the  1st  of  October, 
1913,  and  indorsed  by  her  to  defendants  Wil- 
liam Post  and  C.  D.  Munson,  and  to  compel 
them  to  deliver  up  said  note  for  cancellation 
on  the  alleged  ground  that  its  execution  and 
Indorsement  had  been  procured  by  deception 
and  false  representations  made  to  plaintiff 
by  their  alleged  agent,  the  defendant  U.  G. 
Young.  After  said  Post  and  Munson  answer- 
ed, denying  any  knowledge  of  the  fraud 
charged  in  the  bill  against  the  Parkersburg- 
Buckhannon  Oil  &  Gas  Company  and*  certain 
of  its  officers  concerning  the  execution  by 
plaintiff  in  January^  1911,  of  a  certain  other 
note  payable  to  the  Parkersburg-Buckhannon 
Oil  &  Gas  Company  for  the  sum  of  ^5,000, 
which  had  been  assigned,  in  due  course,  to 
Post  and  Munson,  and  on  which  they  had 
recovered  Judgment  against  tlie  Parkersburg- 
Buckhannon  Oil  &  Gas  Company  and  one 
Chas.  P.  Lynch,  the  Jndorsers  thereon,  in  sat- 
isfaction whereof,  with  accrued  interest,  the 
note  which  is  the  subject-matter  of  this  suit 
was  executed,  and  alleging  tliat  they  had  in- 
dorsed the  last-mentioned  note,  in  due  course 
and  for  a  valuable  consideration,  to  the  Trad- 
ers* National  Bank  of  Buckhannon,  the  plain- 
tiff filed  an  amended  and  supplemental  bill, 
making  the  aforesaid  bank  a  party,  and  charg- 
ing, on  information  and  belief,  that  It,  as  well 
as  said  Post  and  Munson,  had  knowledge  of 
her  equities  against  said  original  note,  and 
therefore  was  not  an  innocent  holder  of  the 
second  note  given  in  consideration  of  the 
first  <>ne. 

U.  G.  Young  demurred  to  trie  bill  and 
amended  bill,  French  Thomas  both  demurred 
and  answered,  as  likewise  did  Post  and  Mun- 
son, and'tiie  Traders'  National  Bank  also 
answered.  On  the  llth  of  November,  1913, 
on  motion  of  plaintiff,  an  order  was  made 
dismissing  U.  G.  Young  from  the  suit  The 
cause  was  submitted  for  final  hearing  on  the 
joinders  in  the  demurrers,  general  replica- 
tions to  the  several  answers,  and  on  deposi- 
tions of  witnesses,  taken  and  filed  by  the 
respective  litigants,  and  a  decree  rendered 
dismissing  plaintiff's  bill,  from  which  she 
prosecutes  this  appeal. 

[1 , 2]  The  court  apparently  did  not  pass 
directly  upon  the.  demurrers,  but  did  so  in- 
directly, by  dismissing  the  bills  upon  the 
merits  (Craig  v.  Craig,  54  W.  Va.  183,  46  S. 
E.  371),  and  much  space  in  the  briefs  of 
counsel  is  occupied  with  elaborate  discussions 
of  the  question  of  the  sufficiency  of  the  aver- 
ments of  the  bill  to  show  a  cause  for  relief  in 


r  equity.  It  is  contended  that  plaintiff  had  a 
complete  and  adequate  remedy  at  law,  and  the 
only  valid  reason  for  going  into  a  court  of 
equity  was  to  prevent  Post  and  Munson  from 
bringing  an  action  at  law  against  the  makers 
of  the  note,  and  not  against  her  as  the  indor- 
ser  thereon,  and  thus  deprive  her  of  an  oppor- 
tunity to  make  a  defense.  Before  considering 
the  demurrers,  let  us  state  the  material  facts 
averred.  Briefly  they  are  that  plaintiff  was 
induced  by  certain  false  and  fraudulent  rep- 
resentations made  to  her  by  one  V.  S. 
Lynch,  the  agent  and  officer  of  the  Parkers- 
burg-Buckhannon Oil  &  Gas  Company,  which 
are  set  out  at  length  in  the  bill,  on  the  truth 
of  which  she  says  she  relied,  to  purchase  200 
shares  of  the  capital  stock  of  said  company, 
of  the  par  value  of  $5,000,  and  execute  her 
negotiable  note  therefor,  payable  to  said 
company  at  the  Commercial  National  Bank 
of  Parkcrsburg,  dated  on  the  31st  of  Janu- 
ary, 1911;  that  said  company  indorsed  the 
note  to  Charles  P^  Lynch,  after  he  had  been 
informed  of  plaintiff's  equities  respecting  the 
same,  and  he  thereafter,  and  before  ita 
maturity,  indorsed  it  to  said  Post  and  Mun- 
son for  value;  that  after  it  became  due  and 
payable  they  brought  suit  against  plaintiff 
and  the  aforesaid  indorsers  thereon,  and 
on  the  7th  of  May,  1912,  recovered  a  Judg- 
ment for  $5,381.46  against  the  lndoi*sers  only, 
plaintiff  the  maker  of  the  note,  not  having 
been  served  with  process,  and  not  appearing 
to  the  action ;  that  said  Oil  &  Gas  Company 
was  unsuccessful  in  business  and  became  so 
embarrassed  with  debt  it  became  necessary 
to  sell  its  assets  to  meet  its  obligations;  and, 
pursuant  to  an  offer  to  buy  said  assets  made 
by  the  defendant  French  Thomas,  the  com- 
pany's directors  held  a  meeting  on  the  1st 
of  January,  1913,  and  adopted  a  resolution 
to  the  effect  that,  if  said  Thomas  would  pay 
$3,040  in  cash,  and  would  also  ''fully  indem- 
nify and  save  harmless  this  company  and  all 
of  the  indorsers  on  a  certain  note  for  $5,000 
made  by  Ida  M.  Butts  to  this  company,  and 
now  held  by  Wm.  Post  and  C.  D.  Munson  by 
indorsement  and  transfefr,  and  judgment 
thereon  against  the  company  and  Chas.  P. 
Lynch,"  then  said  company  would  transfer 
to  him  all  its  assets,  which  are  enumerated 
in  the  order  and  consisted  of  15%  thirty-sec- 
onds of  the  capital  stock  of  the  Alkire  Oil  & 
Gas  Company,  and  bills  receivable  aggregating 
over  $4,000,  and  also  a  certain  interest  it  held 
in  an  oil  and  gas  lease  on  117  acres  of  land  in 
Ritchie  county,  known  as  the  G.  W.  Wills 
lease;  that  pursuant  to  said  resolution  a 
sale  to  said  Thomas  of  all  said  company's 
assets  was  fully  consummated;  that  prior  to 
the  closing  of  the  aforesaid  deal,  to  wit,  on 
the  7th  of  November,  1912,  a  written  agree- 
ment was  made  between  Post  and  Munson, 
of  the  one  part,  and  French  Thomas,  acting 
through  his  agent,  Wellington  Thomas,  of 
the  other  part,  reciting  the  existence  of  the 
aforesaid  judgment,  also  the  liability  of  plain, 
tiff  as  the  maker  of  the  note  on  which  the 
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Judgment  was  recovered,  and  further  re- 
citing, as  a  part  of  the  preamble,  the  desire 
of  said  Thomas  to  have  it  released,  whereby, 
in  consideratl<»i  of  $5,559.10  to  be  paid 
within  one  year,  with  intci*est,  to  Post  and 
Munson  by  Thomas,  for  which  he  executed 
his  note  and  secured  it  by  depositing  with 
them  $6,000  of  the  capital  stock  of  the  Buck- 
hannon  Chemical  Company,  and  in  further 
consideration  that  Post  and  Munson  should 
receive  10  per  cent,  of  any  amount  that  might 
thereafter  be  collected  from  plaintiff  on  her 
original  note,  said  Post  and  Munson  released 
said  Judgment,  and  agreed  to  institute  a  suit 
or  suits  against  plaintiff  for  the  collection 
of  said  note,  and  to  allow  the  use  of  their 
names  in  any  such  suit  or  proceedings,  and 
whatever  sum  might  thereby  be  collected, 
less  10  per  cent,  was  to  go  to  said  Thomas, 
who  obligated  himself  to  pay  all  attorney 
fees  and  be  responsible  for  all  expenses  of 
suit;  that  thereafter,  early  in  February,  1913, 
U.  G.  Young,  the  agent  of  Post  and  Munson, 
went  to  Bradentown,  Fla.,  where  plaintiff 
then  resided,  and  by  representing  to  her  that 
no  part  of  the  original  note  had  been  paid, 
and  that  he  was  authorized  to  bring  suit  on 
it  against  her,  in  the  state  of  Florida,  if 
it  was  not  paid,  or  if  some  satisfactory 
arrangement  was  not  made,  whereby  payment 
would  be  secured,  induced  her  to  obtain  from 
the  Sun  Lumber  Company  and  the  Mayton 
Lumber  Company  their  Joint  note  for  $5,600, 
payable  to  her  order,  and  made  for  her 
accommodation,  which  note  she  Indorsed  to 
said  Post  and  Munson;  that  no  stock  was 
issued  to  plaintiff  by  said  Parkersburg-Buck« 
hannon  Oil  A  Gas  Company  in  consideration 
for  her  original  note,  and  that  said  stock 
is  of  no  value;  that  an  action  against  said 
company  for  the  deceit  and  fraud  in  obtain- 
ing from  plaintiff  her  note  would  be  fruit- 
less; and  that  the  Judgment  in  favor  of 
Post  and  Munson  was  virtually  satisfied  out 
of  the  assets  of  said  company,  by  the  sale 
thereof  to  Thomas  and  by  his  agreement  with 
said  Judgment  creditors. 

The  foregoing  facts  are  sufiBcient  to  give 
to  a  court  of  equity  Jurisdiction  to  admin- 
ister preventive  relief  by  canceling  the  note. 
While  the  bill  admits  Post  and  Munson  were 
innocent  holders  for  value  of  the  original 
note,  still,  if  the  averments  above  recited  are 
true,  their  Judgment  was  actually  paid  and 
discharged  by  their  acceptance  of  Thomas' 
note  secured  by  collateral,  in  lieu  of  the 
Judgment,  and  therefore  there  was  no  con- 
sideration for  the  note,  collection  of  which  is 
sought  to  be  enjoined.  The  bill,  being  taken 
as  true  against  the  Parkersburg-Buckhannon 
Oil  &  Gas  Company,  establishes  its  liability 
to  plaintiff  for  the  fraud;  hence  payment 
of  the  Judgment  by  it  would  give  it  no  cause 
of  action  against  her,  but  would  in  reality  be 
correcting  its  own  wrong.  The  note  was 
voidable  while  it  remained  in  its  hands,  but 
by  negotiating  it  in  due  course  to  an  in- 
nocent purchaser  it  cut  off  plaintiff's  right 


of  defense,  arid  by  applying  a  part  of  Its  as- 
sets to  the  payment  of  the  Judgment  tccov- 
ered  against  the  indorsers  only,  if  that  is  a 
fact,  the  debt  has  been  discharged  by  the 
person  ultimately  liable,  and  Justice  is  satis- 
fied. But  these  averments  are  not  borne  out 
by  the  evidence,  as  we  shall  endeavor  to 
point  out  when  we  come  to  consider  the  case 
on  its  merits.  We  are  now  considering  only 
the  sufBciency  of  tne  bill  on  demurrer. 

While  not  the  actual  maker  of  the  second 
note,  plaintiff  avers  it  was  made  at  her  In- 
stance an(^for  her  accommodation,  and  that 
she  is  primarily  liable  to  the  makers.  The 
note  was  not  due  at  the  time  this  suit  was 
brought,  and  if  Post  and  Munson  should  in- 
dorse it  in  due  course  to  an  innocent  pur- 
chaser, plaintiff  could  make  no  defense  to  it 
Anticipating  that  contingency,  she  sought 
relief  in  equity.  That  equity  has  Jurisdic- 
tion to  cancel  a  negotiable  Instrument,  fraud- 
ulently procured,  before  it  is  passed  to  an 
innocent  purchaser,  is  well  established..  Bil- 
lups  V.  Music  Co.,  69  W.  Va.  15,  70  S.  E. 
779;  Hiett  v.  ShuU,  36  V.  Va.  563,  15  S.  E. 
146;  2  Story's  Eq.  §  694;  and  Hogg's  Eq. 
Prin.  §  48.  But  Just  the  thing  plaintiff  fear- 
ed might  happen,  when  she  filed  her  original 
bill,  actually  had  occurred  several  days  be- 
fore. Post  and  Munson  had  indorsed  the 
note  for  a  valuable  consideration'  to  the 
Traders*  National  Bank  of  Buckhannon. 
When  this  fact  was  made  to  appear  by  the 
flUng  of  the  answer  of  Post  and  Munson, 
plaintiff  amended  her  bill  making  the  bank 
a  party,  and  charged  that  it  was  not  an  in- 
nocent purchaser  of  said  note,  but  took  it 
with  knowledge  of  the  agreement  between 
Post  and  Munson  and  French  Thomas,  and 
alleged  that  said  bank  had  brought  an  action 
at  law  on  said  note.  Briefly  the  averments 
show  that  plaintiff  had  a  right  of  action 
against  the  Parkersburg-Buckhannon  Oil  & 
Gas  Company  for  deceit  in  fraudulently  in- 
ducing her  to  execute  the  original  note ;  that 
the  agreement  between  Post  and  Munson  and 
French  Thomas  amounted  in  reality  to  a  pay- 
ment of  the  Judgment  with  the  assets  of  said 
corporation ;  and  that  because  of  her  equities 
against  said  corporation,  it  should  operate  as 
a  payment  of  the  second  note  also.  The  aver- 
ments of  the  amended  bill  are  therefore  suffi- 
cient to  sustain  the  Jurisdiction  entertained 
on  the  original  bDl.  Our  conclusion  is  no  er- 
ror was  committed  in  falling  to  dismiss  the 
bill  or  amended  bill  upon  the  demurrers. 

The  averments  of  the  bill  can  be  taken  as 
true  only  against  the  Parkersburg-Buckhan- 
non Oil  &  Gas  Company,  which,  by  failing  to 
answer,  admits  their  truth.  Post  and  Mun- 
son, Thomas  and  the  Traders'  National  Bank 
all  answered  denying  all  material  allegations 
relating  to  them  respectively,  and  plaintiff 
has  failed  to  prove  them.  She  gave  her  own 
deposition,  and  not  a  word  does  she  say  in 
respect  to  the  charges  of  fraudulent  repre- 
sentations alleged  to  have  been  made  to  her 
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by  the  agent  of  Post  and  Munson,  by  whlcb 
she  says  she  was  Influenced  to  procure  the 
Sun  Lumber  Company  and  the  May  ton  liam- 
ber  Company  to  execute  the  note  which  she 
indorsed  to  them.  She  Is  not  examined  with 
reference  to  that  matter.  Although  Post  and 
Munson  admit  that  their  agent,  U.  G.  Young, 
procured  from  plaintiff,  at  their.  Instance, 
the  second  note,  yet  they  deny  that  it  was 
fraudulently  or  improperly  procured  and 
plaintiff  expressly  admits,  In  her  testimony, 
that  she  had  paid  no  part  of  the  original 
note.  All  her  testimony  relates  to  the  false 
and  fraudulent  representations  which  she 
says  were  made  to  her  by  V.  S.  Lynch,  agent 
of  the  corporation,  inducing  her  to  buy  its 
stock  and  execute  her  original  note  therefor. 
Post  and  Munson  and  the  bank  not  only  deny 
all  fraud  and  aver  their  Innocence  and  good 
faith  in  all  the  transactions  respecting  the 
purchase  of  said  original  note,  the  release  of 
the  Judgment  subsequently  recoyered  there- 
on, and  the  procuring  from  plaintiff  of  the 
second  note,  but  they  prove  by  the  uncon- 
tradicted testimony  of  said  William  Post  and 
C.  D.  Munson,  who  are  ot&cers  in  said  bank, 
that  neither  they  nor  the  bank  had  any 
knowledge  or  Information  respecting  plain- 
tiff's alleged  equities  until  the  bringing  of 
her  suit^  which  was  about  two  weeks  after 
the  note  had  been  negotiated  to  the  bank  in 
due  course. 

[8,4]  In  his  brief  counsel  for  plaintiff 
frankly  admits*  she  has  failed  to  sustain  her 
charges,  so  far  as  they  relate  to  or  affect 
the  rights  of  said  Post  and  Munson  and  the 
bank,  and  that,  as  to  them,  the  bill  was 
properly  dismissed.  But  he  earnestly  in- 
sists that  plamtiff  is  entitled  to  be  subro- 
gated to  the  rights  of  Post  and  Munson  as 
against  French  Thomas  in  respect  to  his 
note  executed  to  them  in  consideration  for 
the  release  of  their  judgnnent.  She  did  not 
pray  for  that  particular  relief,  nor  in  fact 
for  any  kind  of  relief  against  said  Thomas, 
and  it  is  doubtful  whether  such  relief  as 
she  now  claims*  could  be  granted  under  the 
prayer  for  general  relief.  Generally  speak- 
ing, equity  will  grant  relief,  under  a  general 
prayer,  against  those  parties  only  as  to 
whom  special  relief  is  asked.  Milling  Co.  v. 
Bead,  76  W.  Va.  560,  85  S.  E.  726.  But 
granting  arguendo  that  it  might  be  given  un- 
der the  general  prayer,  plaintiff  has*  not 
shown  herself  entitled  to  it,  for  the  follow- 
ing reasons:  (1)  She  had  not  paid  the  debt 
nor  established  her  claim  against  the  Park- 
ersburg-Buckhannon  Oil  &  Gas  Company  at 
the  time  she  brought  her  suit  ,  Although 
there  iS'  a  stipulation  In  the  record,  signed 
by  counsel,  to  the  effect  that  plaintiff  has  de- 
posited with  the  bank  a  sufficient  sum  to  pay 
off  the  note,  which  is  to  be  retained  by  the 
bank  In  the  event  plaintiff  falls  in  her  suit, 
and  to  be  returned  to  her  if  she  prevails, 
still  it  expressly  provides  that  it  shall  not 
affect  the  rights  of  any  of  the  parties  to  the 


suit,  and  their  rights  must  be  determined 
by  the  facts  as  they  existed  when  the  suit 
was  brought  (2)  Chiefly  because  Thomas' 
obligation  to  Post  and  Munson  was  not  ab- 
solute, but  only  conditional,  and  If  the  con- 
ditions have  been  complied  with,  the  obliga- 
tion is  discharged,  and  therefore  Post  and 
Munson  would  have  no  right  against  Thomas 
to  which  plaintiff  could  be  subrogated.  The 
subrogated  party  can  claim  no  greater  rights 
than  the  party  has  to  whose  rights  he  is  sub- 
rogated. Teter,  Adm'r,  v.  Teter,  65  W.  Va. 
167,  63  S.  &  967.  Thomas'  undertaking  to 
Post  and  Munson  was  not  to  pay  them  a  cer- 
tain sum  of  money  in  any  event,  but  his  note 
was  given  in  consideration  for  their  release 
of  the  Judgment,  in  order  that  he  might  pur- 
chase the  assets  of  the  c<nnpany  free  of  the 
incumbrance.  The  release  operated  to  dis* 
charge  the  sureties  or  indorsers  on  the  origi- 
nal note,  and  the  contracting  parties*  then 
undertook  to  collect  the  note  from  the  maker, 
no  Judgment  having  been  recovered  on  it 
against  her,  she  apparently  being  then  a  resi- 
dent of  the  state  of  Flordia.  The  names  of 
Post  and  Munson  were  to  be  used  in  any 
necessary  suit  or  proceeding  against  her,  but 
Thomas  was  to  bear  ^1  expenses  of  suit  and 
costs  of  collection,  including  attorney  fees, 
and,  if  successful  in  making  the  oollectioD, 
was  to  turn  over  10  per  cent  of  the  proceeds 
to  said  Post  and  Munson,  which  was  to  be 
retained  by  them  as  a  further  consideration 
for  releasing  their  Judgment,  and  the  bal- 
ance was*  Thomas'  to  apply  as  he  pleased. 
He  could  retain  it  or  apply  it  on  his  noi« 
to  Post  and  Munson.  If  collected  and  ap- 
plied on  his  note,  it  was  to  be  discharged 
pro  tanto,  and  left  him  bound  on  hJs  own 
note  for  the  deficiency  only,  if  any.  No  part 
of  plaintiff's  note  was  actually  collected. 
But  the  note  which  is  the  subject  of  this  salt 
was  executed  to  her  by  the  Sun  Lumber 
Company  and  the  Mayton  Lumber  Company 
for  her  accommodation,  and  by  her  indorsed 
to  Post  and  Munson  in  payment  of  it.  It  is 
proven  that  Thomas  has  paid  Post  and  Mun- 
son a  sum  equal  to  10  per  cent,  of  the  amount 
of  the  original  note  and  interest  It  still 
remains  for  him  to 'pay  the  costs  and  attor- 
ney fees  paid  by  Post  and  Munson  in  pro- 
curing the  second  note  and  in  the  efforts  to 
collect  it,  which  fees  and  expenses  appear  not 
yet  to  have  been  ascertained.  When  they 
shall  have  been  determined  and  paid,  Thomas 
will  have  fully  performed  his  undertaking 
with  Post  and  Munson,  and  they  will  have 
no  demand  against  him  to  which  plaintiff 
could  be  subrogated.  The  real  purpose  of  the 
arrangement  appears  to  have  been  to  accom- 
plish the  release  of  the  indorsers  and  com- 
pel payment  of  the  note  by  plaintiff,  the  mak- 
er. There  is  no  proof  of  fraud,  deceit,  or 
wrongdoings  either  on  the  part  of  Post  and 
Munson  or  French  Thomas.  They  deny  any 
knowledge  of  plaintiff's  equities  against  the 
note,  and  there  is  no  proof  whatever  that  they 
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bad  knowledge  even  of  snch  facts  as  would 
put  them  upon  inquiry.  There  is  no  charge 
In  the  bill,  or  proof  in  the  record,  that 
Thomas'  purchase  of  the  assets  of  the  cor- 
poration was  fraudulent  ThomaSi  denies  in 
his  answer  any  knowledge  of  the  fraud  al- 
leged against  the  Parkershurg-Buckhannon 
Oil  &  Gas  Company  in  obtaining  the  first 
note  from  plaintiff,  and  avers  he  did  not 
know  she  claimed  any  defense  thereto  at  the 
time  he  purchased  the  company's  assets. 

[5,  6]  The  release  of  the  Judgment  against 
the  indorsers  did  not  operate  to  extinguish 
Post  and  Munson's  right  of  action  against 
the  maker.  The  contract  expressly  retained 
that  right  for  the  Joint  benefit  of  themselves 
and  Thomas.  There  is  no  rule  of  law  or 
principle  of  equity  which  would  forbid  them, 
in  good  faith,  from  releasing  the  indorsers 
and  holding  the  maker.  That,  in  effect,  is 
what  they  did,  first  requiring  Thomas  to 
indemnify  them  against  any  possible  loss  that 
might  result  from  the  release  of  their  Judg- 
ment. The  application  to  be  made,  under 
the  agreement,  of  the  proceeds  of  plaintiff's 
note,  when  and  if  collected,  clearly  shows; 
that  Thomas'  note  is  discharged  pro  tanto 
by  Post  and  Munson's  receiving  the  entire 
proceeds  of  the  second  note,  instead  of  only 
10  per  cent  of  it  According  to  the  agree- 
ment Thomas  was  entitled  to  all  of  it  ex- 
cept 10  per  cent  He  may  or  may  not  have 
made  a  profitable  bargain,  the  record  does 
not  show,  but,  unless  he  acted  in  bad  faith, 
equity  will  not  punish  him  by  denying  him 
the  fruits  of  his  bargain,  If  it  happens  to  be 
a  good  one.  Billups  v.  Music  Co.,  09  W.  Va. 
15,  70  S.  E.  779,  and  Pennybacker  v.  Laldley, 
33  W.  Va.  024, 11  S.  B.  39.  Thomas'  purchase 
was  hazardous.  He  took  the  risk  of  having 
to  pay  Post  and  Munson  the  amount  of  their 
Judgment,  and  if  he  had  it  to  pay,  the  com- 
pany's assets  would  cost  him  something  over 
$8,000,  but  he  also  had  the  chance  of  collect- 
ing plaintiff's  note,  and  in  the  event  he  suc- 
ceeded the  assets  would  stand  him  perhaps 
less  than  $4,000,  the  exact  amount  depending 
upon  the  expenses  and  attorney  fees  he  obli- 
gated himself  to  pay,  not  yet  ascertained.  The 
law  does  not  forbid  the  making  of  such  con- 
tracts, and  a  contract  is  not  fraudulent  sim- 
ply because  it  contains  an  element  of  hazard. 
All  the  proof  respecting  the  financial  con- 
dition of  the  Parkersburg-Buckhannon  Oil 
A  Gas  Company  is  to  the  effect  that  it  had 
never  been  able  to  declare  a  dividend,  and 
bad  no  more  than  enough  property  to  pay 
its  debts.  In  fact,  the  bill  alleges  the  com- 
pany became  so  largely  indebted  it  had  to 
sell  its  property  to  meet  its  obligations.  It 
owed  debts  amounting  to  $3,040,  besides  the 
Post  and  M.unson  Judgment,  and  ^old  its 
assets  for  $3,040  on  condition  that  the  pur- 
chaser would  indemnify  it  and  the  other 
Indorsers  on  the  note  against  said  Judgment, 


but  not,  as  counsel  insists  against  liability 
to  plaintiff  for  deceit  in  the  sale  of  stock  to 
her.  If  the  purchaser  succeeded,  by  means 
of  an  agreement  with  the  holder  of  the  note, 
in  collecting  it  from  the  maker,  and  applying 
the  proceeds  to  the  discharge  of  his  con- 
tract of  indemnity,  and  profiting  thereby 
to  that  extent,  it  is  not  a  matter  of  which 
plaintiff  can  complain,  unless  she  can  show 
that  the  arrangement  was  knowingly  entered 
into  by  said  Thomas  for  the  fraudulent  pur- 
pose of  aiding  the  company  in  avoiding  its 
liability  to  her  on  account  of  the  alleged  de- 
ceit and  fraud  in  inducing  her  to  execute  the 
note;  but  this  cause  of  action,  if  any,  is  nei- 
ther alleged  nor  proved.  It  is  not  in  the  case 
in  any  way.  We  feel  constrained  to  admit, 
however,  that  on  account  of  the  peculiar  and 
unusual  character  of  these  transactions  and 
circuitous  means  employed  to  procure  payment 
of  the  note  by  plaintiff,  and  at  the  same  time 
a  release  of  the  indorsers  from  a  Judgement 
thereon  against  them,  our  suspicions  were 
aroused  concerning  the  bona  fide  of  the 
transaction,  but  as  we  have  said,  this  is  not 
involved,  except  as  regards  the  second  note, 
and  the  allegation  as  to  it  fails  for  lack  of 
proof. 

[7]  Having  failed  to  show  herself  entitled 
to  equitable  relief,  it  was  not  error  to  dis- 
miss plaintiff's  bill,  which  the  court  did 
without  prejudice  to  any  right  of  action  at 
law  she  may  have  against  the  Parkersburg- 
Buckhannon  Oil  &  Gas  Company,  and  the 
decree  will  be  affirmed. 

(82  w.  Va.  149) 

JOHN  V.  BALTIMORE  &  O.  R.  CO. 
(No.   3394.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1918.) 

(Syllabua  hy  the  Court.) 

1.  Cabbiebs  €=>283(2)— Insulting  Awn  Hu- 

ICILTATINO   TBEATMENT— tilABIUTT  TO  PAS- 
SENGER. 

A  common  carrier  of  passengers  is  liable 
to  a  passenger  for  insultini?  and  humiliating 
treatment  inflicted  upon  him  by  its  conductor  in 
charge  of  the  train  on  which  he  had  taken  pas^ 
sage,  although  unattended  by  physical  injary 
or  deprivation  of  the  transportation  contracted 
for. 

2.  Cabbiebs  ^=»283(2)—Pa8senoebs— Insult- 
ing AND  Humiliating  Tbeatuent  by  Con- 
ductor—Liability. 

,  A  breach  of  the  obligation  of  a  common  car- 
rier to  its  passenger,  working  injury  to  him, 
is  a  cause  of  action  standing  upon  a  higher 
plane  than  that  of  one  arising  from  an  injury 
by  mere  negligence,  because  the  relation  subsist- 
ing between  them  is  founded  upon  a  direct,  spe- 
cial, and  personal  obligation,  peculiar  In  its 
nature,  and  not  upon  general  law  constituting 
the  basis  of  the  relation  subsisting  between 
many  other  persons,  such  as  neighbors  or  stran- 
gers, who  stand  u^on  an  equal  footing  and  deal 
with  each  other  at  arm's  length,  wherefore  con- 
duct on  the  part  of  a  carrier  working  grievous 
injury  only  to  the  feelings  and  sensibilities  of 
a   passenger  is  actionable. 
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3.  Cabriebs  ^=»314(4)— Passengehs-tActs  of 
Conductor— Declaration. 

In  a  declaration  alleging  such  a  cause  of 
action,  it  suffices  to  state  in  general  terms  the 
character  of  the  conduct  complained  of,  without 
specification  of  the  evidential  facts  or  an  aver- 
ment of  the  exact  words  used. 

4.  Evidence  ®=»43(3)— Judicial  Notice— In- 
junction. 

In  passing  upon  a  demurrer  to  a  declaration 
against  a  common  carrier,  the  court  cannot  take 
judicial  notice  of  an  injunction  awarded  against 
the  carrier,  in  a  chancery  cause,  relied  upon 
as  justification  of  the  actionable  misconduct 
charged  in  the  declaration. 

Error  to  Circuit  Court,  Monongalia  County. 

Action  by  George  M.  John  against  the  Bal- 
timore &  Ohio  Railroad  Company.  Prom  a 
judgment  sustaining  a  demurrer  to  the  sec- 
ond amended  declaration  and  each  of  the 
three  counts  thereof,  plaintiff  brings  error. 
Judgment  reversed,  demurrer  overruled,  and 
case  remanded. 

E.  M.  Everly  and  Glasscock  &  Glasscock, 
all  of  Morgan  town,  for  plaintiff  in  error. 
Wm.  S.  John  and  Terence  D.  Stewart,  both 
of  Morgantowu,  for  defendant  in  error. 

POPFENBARGER,  P.  The  judgment  com- 
plained of  sustained  a  deniurrer  to  a  second 
amended  declaration  and  each  of  the  three 
counts  thereof,  the  gravamen  of  each  of 
which  counts  was  mistreatment  of  the  plain- 
tiff, a  passenger  on  defendant's  railroad,  by 
one  of  Its  conductors,  otherwise  than  by  fail- 
ure to  carry  him  or  Infliction  of  personal  in- 
jury. Although  each  of  them  charges  the 
wrongful  and  forcible  taking  of  a  package 
containing  two  quarts  of  liquor  from  the  pos- 
session of  the  plaintiff  by  the  conductor,  and 
the  third  a  forcible  seizure  of  the  person  of 
the  plaintiff  in  an  angry,  threatening,  rude, 
discourteous,  and  unlawful  manner,  the  in- 
sult, humiliation,  and  vexation  inflicted  con- 
stitute the  burden  of  the  complaint.  The 
manifest  purpose  of  the  pleader  was  to  treat 
these  elements  or  factors  In  the  transaction 
as  substantive  grounds  of  action,  rather  than 
matters  of  aggravation  of  the  admittedly 
wrongful  and  actionable  taking  of  pioperty 
and  seizure  of  the  person,  and  the  trial  court, 
so  regarding  the  declaration,  held  them  not 
to  be  grounds  of  recovery.  Right  to  damages 
for  the  wrongful  taking  of  the  package  of 
liquor  charged  in  all  the  counts  might  sus- 
tain them,  and  the  assault  charged  in  the 
third  might  sustain  it,  and  justify  reversal 
of  the  judgment.  But,  since  the  writ  of  er- 
ror has  brought  the  declaration  up  for  con- 
sideration, the  other  alleged  grounds  of  ac^ 
tion  may  properly  be  considered. 

[1,2]  By  a  very  decided  weight  of  author- 
ity, common  carriers  of  passengers  are  sub- 
jected to  liability  for  Insult  to,  and  humili- 
ation of,  passengers,  by  their  servants  and 
employed,  unattended  by  physical  injury. 
The  obligation  of  the  carrier  goes  far  beyond 
mere   transportation   of   the  passenger   and 


provision  for  his  personal  safety.  He  is  en- 
titled to  reasonably  comfortable  carriage  ^nd 
courteous  treatment.  Denial  of  either  of 
these  constitutes  a  breach  of  the  obligation 
or  legal  duty  of  the  carrier  and  an  Invasion 
of  the  passenger's  legal  right  just  as  clear- 
ly as  does  a  refusal  to  <farry  or  the  infliction 
of  personal  injury,  but  the  consequences  may 
be  less  serious.  For  this  reason  the  prin- 
ciples under  which  recovery  for  mental  an- 
guish, unattended  by  physical  injury,  is  de- 
nied In  the  application  of  the  law  of  negli- 
gence and  between  persons  not  peculiarly  re- 
lated, such  as  mere  neighbors  or  strangers, 
do  not  apply.  A  carrier  assumes  and  holds 
a  legal,  economic,  and  social  position  which 
brings  the  traveling  public  within  its  own 
power  and  influence,  as  regards  their  persons 
and  their  comforts  and  conveniences,  to  a 
very  considerable  extent,  wherefore  It  and 
Its  passenger  do  not  stand  on  an  equal  foot- 
ing, nor  deal  with  each  other  at  arm's  length. 
Denial  of  a  remedy  for  insulting  ana  hu- 
miliating treatment  of  a  passenger  would 
necessarily  render  it  impossible  for  him  to 
enforce  full  performance  of  the  carrier's  duty 
to  him.  Under  peculiar  circumstances,  some 
courts  have  denied  it,  but  most  of  them  ac- 
cord Jt  freely  and  sustain  their  conclusions 
with  convincing  argument.  Texas,  etc.,  Co. 
V.  Tarklngton,  27  Tex.  Civ.  App.  353,  06  S. 
W.  137;  Goddard  v.  Grand  Trunk  Ry.  Co., 
57  Me.  202,  2  Am.  Rep.  39;  Chesapeake  & 
Ohio  Ry.  Co.  v.  Pranclsco,  149  Ky.  307.  148 
S.  W.  46,  42  L.  R.  A.  (N.  S.)  83;  Cave  v. 
Seaboard  Air  Line  Ry.  Co.,  94  S.  C.  282,  77 
S.  E.  1017/  L.  R.  A.  1915B,  915,  Ann.  Cas. 
1915A,  1065 ;  Adams  v.  Southern  Ry.  Co.,  103 
S.  C.  327,  87  S.  B.  1007.  L.  R.  A.  1916D, 
1183;  Llpman  v.  Atl.  Coast  Line  R.  Ca  (:». 
C.)  93  S.  B.  714 ;  Craker  v.  C.  &  N.  Ry.  Co., 
36  Wis.  657,  17  Am.  Rep.  504 ;  EUiott,  Rail- 
roads, §  1591c. 

[3]  As  the  basis  of  the  action  Is  the  in- 
sulting and  humiliating  conduct  of  the  con- 
ductor, including  the  language  used  by  him, 
not  merely  the  words  spoken  by  him  on  the 
occasion,  the  declaration  is  suflBciently  defi- 
nite in  its  charges.  Its  averment  of  the 
facts,  without  a  recital  of  the  evidence,  am- 
ply suflSces.  Good  pleading  omits  mere  evi- 
dential facts.  The  conductor's  demeanor  to- 
ward the  plaintiff  may  have  been  more  vexa- 
tious and  humiliating  than  his  words.  It  is 
alleged  that  he  called  the  plaintiff  in  a  loud, 
disrespectful,  discourteous,  violent,  and  in- 
suiting  manner,  and  confronted  him  and  took 
the  package  from  him  in  an  angry,  willful, 
wanton,  malicious,  insulting,  and  violent 
manner.  The  case  is  not  in  any  sense  analo- 
gous  to  that  of  a  statutory  action  for  insult- 
ing words.  Enough  has  been  said  on  the 
subject  of  the  right  of  action  to  make  this 
clear.  In  an  action  by  a  passenger  against 
a  carrier  for  permitting  other  passengers  to 
Insult  and  humiliate  her  by  the  use  of  of- 
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feiislve  language  !n  her  presence,  it  suffices 
to  charge  that  such  language  was  obscene, 
vulgar,  profane,  and  indecent,  without  an 
averment  of  the  words  used.  St.  L.  South- 
western, etc.,  Ry.  CJo.  v.  Wright,  33  Tex.  Civ. 
App.  80,  75  S.  W.  565. 

[4]  If  the  existence  of  an  injunction  inhib- 
iting the  railroad  company  from  permitting 
passengers  to  carry  liquors  on  its  trains 
would  justify  the  treatment  to  which  the 
plaintiff  is  alleged  to  have  been  subjected, 
the  court  could  not  have  Judicially  known  a 
certain  railroad  was  operating  under  such  an 
injunction.  Pickens  v.  Coal  River  Boom  Co., 
66  W.  Va.  10,  65  S.  El  865,  24  L.  R.  A.  (N: 
S.)  354 ;  15  R.  C.  L.  p.  1111,  tit.  Judicial  No- 
tice, §  42  et  seq.  The  fact  was  not  disclosed 
by  the  declaration  in  any  way. 

The  judgment  will  be  reversed,  the  demui> 
rer  overruled,  and  the  case  remanded. 


(82  W.  Va.  98) 

STATE  V.  HOILMAN.     (No.  3457.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1918.) 

(8yllahu$  hy  the  Coitri.) 

1.  Indictment   and   Information   ^=s>114  — 
Second  Offense— Sufficiency. 

An  indictment  under  section  3.  c.  32A,  Code 
j[sec.  1282),  known  as  the  Prohibition  Act,  alleg- 
ing the  facts  and  circumstances  of  a  former  con- 
viction, from  which  it  clearly  appears  by  neces- 
sary inference  that  the  accused  was  tried  and 
convicted  for  a  previous  violation  of  the  same 
statute,  bj[  the  mayor  of  a  certain  city  clothed 
with  the  jurisdiction  of  a  justice  of  the  peace 
and  acting  in  such  capacity,  and  that,  after 
such  former  conviction  and  within  one  year  next 
prior  to  the  finding  of  the  indictment,  the  ac- 
cused "did  unlawfully  and  feloniously  manu- 
facture, sell,  ofiPer,  keep,  store  and  expose  for 
sale,  and  solicit  and  receive  orders  for  liquors 
ond  absinthe,  and  drinks  compounded  with  ab- 
sinthe, against  the  peace  and  dignity  of  the 
state,"  sufficiently  charges  a  "second  offense," 
and  is  good  on  demurrer. 

2.  Criminal  Law  ^=s>447— Parol  Evidbncb— 
Judicial  Record. 

The  mayor  having  styled  the  proceedings 
In  his  docket  "City  of  Logan,  West  Virginia,  v. 
W.  E.  Hoilman,"  i^nd  signed  it  as  mayor  only, 
parol  evidence  is  adngssible  to  explain  the  record 
and  supply  omissions  therein ;  it  appearing 
from  a  copy  of  his  warrant  that  he  presided  at 
Kuch  trial  in  the  capacity  of  justice  of  the 
peace. 

3.  Criminal  Law  ^=9258(1)— Summary  Con- 
viction—Judgment— Construction. 

In  such  case  the  warrant  should  be  read 
in  connection  with  the  mayor's  docket  to  ascer- 
tain the  crime  of  which  the  accused  was  convict- 
ed; it  appearing  from  the  judgment  that  the 
accused  was  found  guilty  "as  charged  in  the 
wan-ant" 

Error  to.  Circuit  Court,  Logan  County. 

W.  E.  Hollman  was  convicted  of  the  sec- 
ond offense  of  selling  intoxicating  liquor  in 
violation  of  the  statute,  and  he  brings  error. 
Afiinned. 

J.  B.  Wilkinson,  of.  Logan,  for  plaintiff  in 
error.     EI.  T.   England,  Atty.   Gen.,  Charles 


•Ritchie,  Asst'Atty.  Gen.,  and  Jno.  T.  Simms, 
of  Charleston,  for  the  State. 

WILLIAMS,  J.  At  the  April  term,  1917, 
of  the  circuit  court  of  Logan  county  W.  E^ 
Hoilman  was  convicted  of  the  "second  of- 
fense" of  selling  intoxicating  liquors  In  viola- 
tion of  the  statute  (section  3,  c.  32A,  Barnes* 
Code),  and  sentenced  to  confinement  in  the 
penitentiary  for  a  term  of  two  years.  On 
petition  to  this  court  a  writ  of  error  was 
awarded.  The 'record  presents  but  two  ques- 
tions: (1)  Whether  the  indictment  is  suffi- 
cient, and  (2)  whether  a  certified  copy  of  the 
record  from  the  docket  of  the  mayor  of  the 
city  of  Logan  proves  a  previous  conviction 
for  violating  the  same  statute;  in  other 
words,  whether  the  first  offense  is  established 
by  that  record.  The  statute  provides  that, 
for  the  first  offense,  the  accused  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  prescribes 
the  penalty  therefor,  and  then  proceeds  as 
follows: 

"And  upon  conviction  of  the  same  person  for 
the  second  offense  under  this  act,  he  shall  be 
guilty  of  a  felony  and  be  confined  in  the  pen- 
itentiary not  less  than  one  nor  more  than  five 
years ;  and  it  shall  be  the  duty  of  the  prosecut- 
ing attorney  in  all  cases  to  ascertain  whether 
or  not  the  charge  made  by  the  grand  jury  is 
the  first  or  second  offense;  and  if  it  be  a  sec- 
ond offense,  it  shall  be  so  stated  in  the  indict- 
ment returned,  and  the  prosecuting  attorney 
shall  introduce  the  record  evidence  before  the 
trial  court  of  said  second  offense,  and  shall  not 
be  permitted  to  use  his  discretion  in  charging 
said  second  offense,  or  in  introducing  evidence 
and  proving  the  same  on  the  trial." 

A  demurrer  and  motion  to  quash  the  in- 
dictment were  overruled,  and  defendant  was 
put  upon  triaL 

[11  It  is  insisted  by  his  counsel  that  the  in- 
dictmient  does  not  sufficiently  allege  the  "sec- 
ond offense,"  because  it  fails  to  aver  thf^  fol- 
lowing essential  facts,  viz.:  (a)  Jurisdiction 
in  the  court  that  convicted  him  for  the  first 
offense;  (b)  the  identity  of  the  prisoner  as 
the  person  formerly  convicted ;  and  (c)  that 
the  first  conviction  was  for  a  violation  of  seo- 
tiou  3,  c.  32A,  Coda    The  indictment  charges : 

"That  on  the  2l8t  day  of  December,  1915,  Don 
Chafin  made  information  and  complaint  upon 
oath  before  J.  B.  Wilkinson,  Jr.,  mayor  of  the 
city  of  Logan,  Logan  county,  West  Virginia, 
and  as  such  ex  ofiicio  justice  of  the  peace  that 
W.  E.  Hoilman,  on  the  18th  day  of  December, 
1915,  in  the  citjr  of  Logan,  county  and  state 
aforesaid,  and  within  one  year  next  preceding 
said  oompljiint,  did  unlawfully  manufacture, 
soil,  offer,  keep,  store  and  expose  for  sale,  and 
solicit  and  receive  orders  for  liquors,  and  ab- 
sinthe, and  drinks  compounded  with  absinthe, 
and  upon  said  complaint  the  said  J.  B.  Wil- 
kinson, Jr.,  mayor  of  the  said  city  of  Logan,  and 
ex  officio  justice  of  the  peace  of  the  said  county, 
issued  a  warrant  under  his  hand,  dated  the 
21st  day  of  December,  1915,  and  directed  to 
any  constable  of  said  county,  commanding  said 
constable  in  the  name  of  the  state  of  West  Vir- 

fiuia  to  forthwith  apprehend  the  said  W.  E. 
loilman  and  bring  him  before  the  said  J.  B. 
Wilkinson,  Jr.,  mayor  and  ex  officio  justice  of 
the  peace  as  aforesaid,  to  answer  said  charge, 
and  to  be  dealt  with  in  relation  thereto  as  the 
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law  directs.  That  on  the  day  and  year  last 
aforesaid,  the  said  W.  E.  Hoilman  was  appre- 
hended by  a  constable  of  said  countyi  intrusted 
with  the  execution  of  said  warrant,  and  brought 
before  the  said  J.  B.  Wilkinson,  Jr.,  mayor  and 
ex  officio  justice  of  the  peace,  as  aforesaid,  at 
the  office  of  the  said  mayor  in  the  said  city  of 
Logan,  county  and  state  aforesaid,  to  answer 
the  charge  contained  in  said  warrant  against 
him,  and  was  then  and  there  arraigned  before 
the  said  J.  B.  Wilkinson,  Jr.,  mayor  and  ex 
officio  justice  of  the  peace,  upon  said  warrant, 
and  to  the  charge  therein  contained  against  him, 
the  said  W.  E.  Hoilman  entered  a  |^ea  of  not 
guilty,  as  charged  in  said  warrant.  Thereupon, 
and  then  and  there,  the  said  W.  E.  Hoilman 
was  placed  upon  his  trial  before  the  said  mayor 
and  ex  officio  justice  of  the  peace  on  said  war- 
rant of  arrest  and  the  said  mayor  and  ez  officio 
justice  of  the  peace  then  and  there  proceeded  to 
hear  all  the  evidence  introduced  m  the  case, 
both  for  and  against  the  said  W.  E.  Hoilman, 
touching  the  matters  charged  against  the  said 
W.  E.  Hoilman  in  the  said  warrant  of  arrest, 
and  having  heard  and  considered  said  evidence, 
the  said  J.  B.  Wilkinson,  Jr.,  mayor  and  ez 
officio  justice  of  the  peace  as  aforesaid,  found 
the  said  W.  E.  Hoilman  guilty  as  charged  in 
said  warrant  of  arrest,  and  adjudged  the  said 
W.  E.  Hoilman  to  pay  a  fine  of  $100,  and  to 
be  confined 'in  the  jail  of  Logan  county,  W.  Va., 
for  the  term  of  two  months,  all  of  which  ap- 
pears by  the  record  of  said  proceedings,  had  be- 
fore the  said  J.  B.  Wilkinson,  Jr.,  mayor  and 
ex  officio  justice  of  the  peace,  as  aforesaid ;  and 
the  grand  jurors  aforesaid  in  and  for  the  body 
of  the  said  county  of  Logan,  upon  their  oaths, 
Jo  further  present  that  after  the  aforesaid  com- 
plaint was  made  against  the  said  W.  E.  Hoil- 
man, and  after  the  issuing  of  the  warrant  in 
the  manner  aforesaid  against  the  said  W.  E. 
Hoilman,  after  the  arrest  of  the  said  W.  E. 
Hoilman,  his  arraignment,  trial,  and  conviction 
in  the  manner  and  form  aforesaid,  and  within 
one  year  next  prior  to  the  finding  of  this  in- 
dictment in  the  county  of  Logan,  he,  the  said 
W.  E.  Hoilman,  did  unlawfully  and  feloniously 
manufacture,  sell,  offer,  keep,  store,  and  expose 
for  sale,  and  solicit  and  receive  orders  for  liq- 
uors and  absinthe,  and  drinks  compounded  witn 
absinthe,  against  the  peace  and  dignity  of  the 
state." 

The  charges  in  the  indictment  are  full  and 
complete;  every  material  fact  necessary  to 
inform  the  prisoner  of  the  particular  offense 
with  which  he  is  charged  being  alleged.  The 
jurisdiction  of  the  court  needed  not  to  b^ 
averred.  That  was  a  matter  of  law  of  which 
the  court  will  take  judicial  knowledge;  and 
it  Is  a  settled  rule  of  pleading  that  matters 
of  law  need  not  be  averred.  The  allegations 
are  that  the  complaint  was  made  before  J. 
B.  Wilkinson,  Jr.,  not  as  mayor,  but  as  a 
Justice  of  the  peace;  that  he  issued  his  war- 
rant for  defendant,  caused  him  to  be  brought 
before  him  and  tried  him  In  that  bfficial  ca- 
pacity. Section  7,  c.  3,  Acts  1907,  the  char- 
ter of  the  city  of  Logan,  confers  upon  the 
mayor  the  jurisdiction  of  a  justice  of  the 
peace  within  the  dty.  The  indictment  also 
clearly  shows  that  the  W.  E.  Hoilman  charg- 
ed therein  with  "unlawfully  and  feloniously" 
manufacturing,  selling,  etc..  Is  the  same  per- 
son who  had  been  previously  convicted  for 
unlawfully  selling  liquors,  for  it  refers  to 
him  by  name  many  times,  always  designat- 
ing him  as  the  **said  W.  E.  Hoilman,"  mean- 
ing thereby   the  same  W.  E.  Hoilman  de- 


scribed in  the  former  part  of  the  Indictment 
as  the  person  who  had  been  previously  con- 
victed. 

Although  the  Indictment  does  not  chaige, 
In  terms,  that  the  former  conviction  was  for 
a  violation  of  section  3,  c.  32A,  Code,  it  does 
charge  the  specific  acts*  committed  on  ac- 
count of  which  complaint  was  filed  with  the 
mayor  of  the  city  of  Logan  sitting  as  a  jus- 
tice of  the  peace;  his  warrant  was  directed  to 
"any  constable  of  said  county,"  not  to  the 
sergeant  or  some  other  police  officer  of  the 
city,  commanding  said  constable  to  arrest 
W.  E.  Hoilman  and  bring  him  before  him 
to  answer  "said  charge,"  L  e.,  the  charge  of 
unlawfully  manufacturing,  selling,  etc,  liq- 
uors, which  Don  Chafln  had  made  on  oath. 
It  also  avers  he  was  tried  and  convicted  of 
the  offense  with  which  the  warrant  charged 
him,  and  a  penalty  of  $100  fine  and  two 
months*  Imprisonment  In  jail  Imposed,  which 
is  the  minimum  penalty  for  the  first  con- 
vi(*tion  under  section  3,  c  32A,  Code.  It  isr 
further  charged  that,  after  he  had  been  con- 
victed of  the  first  offense,  defendant  again 
violated  the  same  law,  thus  necessarily 
charging  him  with  the  "second  bffense," 
which,  is*  made  a  felony  by  the  statute,  by 
charging  all  the  essential  facts  that  consti- 
tute such  second  offense.  The  clear  and  nec- 
essary Inference  from  these  facts  and  cir- 
cumstances alleged,  showing  the  offense 
charged,  the  capacity  In  which  the  mayor 
acted  In  hearing  that  charge  and  the  i>ena1ty 
he  Imposed  on  the  prisoner,  is*  that  be  was 
tried  for  violating  section  3,  c.  32A,  Code,  and 
not  for  violating  a  city  ordinance.  Hence 
the  demurrer  and  motion  to  quash  were  prop- 
erly overruled. 

[2,  3]  The  next  question  to  be  disposed  ot 
Is  whether  the  record  evidence  is  sufiflcient  to 
prove  a  former  conviction  for  violating  sec- 
tion 3,  c.  32A,  Code.  That  statute  makes  it 
the  duty  of  the  prosecuting  attorney  to  In- 
troduce the  record  evidence  of  the  first  con- 
viction, on  the  trial  of  an  Indictment  for  the 
second  offense.  It  is  the  essential  evidence 
to  prove  the  second  offense.  It  Is  not  con- 
tended that  the  testimon:i|  of  witnesses  does 
not  amply  prove  an  unlawful  sale  of  liquor 
by  defendant  within  a  year  next  preceding 
the  finding  of  the  Indictment.  But  the  con- 
tention is  made  that  the  record  of  the  may- 
or's office  does  not  prove  a  prior  conviction 
of  defendant  for  violating  the  statute  prior 
to  the  time  of  committing  the  crime  charged 
in  the  Indictment.  Copies*  of  the  warrant 
issued  by  the  mayor  and  of  the  proceedings 
thereon  before  him,  taken  from  his  docket 
were  read  to  the  jury  over  defendant's  ob- 
jections and  exceptions.  They  are  as  fol- 
lows: 

"State  of  West  Virginia,  County  of  Logan,  to 
wit:    To  Any  Constable  of  Said  County: 

"Whereas  Don  Chafin  has  made  information 
and  complaint  upon  onth  before  me,  J.  B.  Wil- 
kinson, Jr.,  mayor  of  the  city  of  Loenn,  West 
Virginia,  and  as  such  ez  officio  justice  of  the 
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peace  of  said  city  that  W.  B.  Hoilman  on  the 
18th  day  of  December,  1915,  in  the  city  of  Lo- 
gan, county  and  state  aforesaid,  within  one  year 
next  to  the  issuing  of  the  warrant,  did  unlaw- 
fully manufacture,  seli,  ofiter,  keep,  store  and 
expose  for  sale  and  solicit  and  receive  orders 
for  liquors,  and  absinthe  and  drinks  compound- 
ed with  absinthe,  against  the  peace  and  dignity 
of  the  state. 

"These  are  therefore  to  command  you  in  the 
name  of  the  state  of  West  Virginia,  to  forthwith 
apprehend  the  said  W.  E.  Hoilman  and  bring 
him  before  me  or  some  other  justice  of  the  peace 
of  said  county  to  answer  the  said  charge  afid 
to  be  dealt  with  in  relation  thereto  as  the  law 
directs. 

'^Given  under  my  hand  this  2l8t  day  of  De- 
cember, 1016.  J.  B.  Wilkinson,  Jr.,  Mayor  of 
the  City  of  Losan,  Logan  County,  West  Vir- 
ginia and  Ex  Offido  Justice  of  the  Peace  of 
said  City  in  Logan  County,  West  Virginia." 

"Mayor's  Docket,  City  of  Logan,  West  Vir- 
ginia, 386. 

"The  City  of  Logan,  West  Virginia,  v.  W.  B. 
Hoilman.     Case  Number  386.     12—21—1915. 

"A  crim.  action  before  J.  B.  Wilkinson,  Jr., 
mayor  of  the  city  of  Logan,  West  Virginia. 

"On  complaint  of  Don  Chafin  against  W.  E. 
Hoilman  for  unlawful  retailing,  a  warrant  is  is- 
sued and  directed  to  any  constable  of  said 
county. 

"The  case  came  on  this  day  to  be  heard  and 
the  defendant  pleaded  not  guilty.  Whereupon 
the  court  proceeded  to  hear  the  evidence  intro- 
duced in  said  case  and  after  having  heard  all 
of  the  evidence  and  being  of  the  opinion  that 
the  defendant  is  guilty  as  charged  in  the  war- 
rant in  said  case,  dota  hereby  nne  said  defend- 
ant one  hundred  dollars  ($100.00)  and  sentences 
him  to  2  months  in  jaiL 

"Given  nnder  my  hand  this  12—21—15. 

'J.  B.  Wilkinson,  Jr.,  Mayor.' 


«(' 


If 


The  warrant  clearly  discloses  on  its  face 
that  the  offense  charged  is  an  offense  against 
the  state  and  not  against  the  city.  It  charg- 
ed that  it  was  committed  "against  the  peace 
and  dignity  of  the  state."  It  also  appears 
with  equal  clearness  that  the  mayor  acted  as 
a  Justice  of  the  peace,  and  not  as  mayor  of 
the  city,  in  Issuing  said  warrant  The  war- 
rant of  a  justice  for  the  arrest  of  a  person 
charged  with  an  offense  of  which  the  justice 
has  jurisdiction  performs  the  functions  of  an 
indictment  found  by  a  grand  jury  and  should 
inform  the  accused  with  sufficient  certainty 
of  the  crime  with  which  he  is  charged  to 
enable  him  to  make  his  defense.  The  war- 
rant in  this  instance  did  so.  The  mayor  as 
ex  officio  justice  had  jurisdiction  to  l&sue  it 
and  try  the  accused,  and  the  warrant  is  the 
be&t  evidence  of  the  crime  for  which  he  was 
tried.  Thomas  v.  Commonwealth,  22  Grat 
(Va.)  912.  It  was  not  necessary  to  designate 
in  the  warrant  the  particular  statute  which 
defendant  had  violated.  It  was  enough  to 
charge  the  particular  act,  and  that  it  was 
unlawfully  done  against  the  peace  and  dig- 
nity of  the  state.  The  prisoner,  as  well  as 
every  other  citizen  of  the  state,  must  take 
knowledge  of  its  laws. 

The  mayor's  docket  shows  that  the  case 
was  tried  and  judgment  rendered  on  the 
same  day  on  which  the  warrant  was  issued; 
that  the  trial  was  had  on  the  complaint  pre- 
^ously  made  by  Don  Chafin  against  W.  E. 
85  S.E.-^ 


Hoilman  for  unlawful  retailing,  the  same 
charge  made  in  the  warrant;  that  the  de- 
fendant pleaded  not  guilty,  and,  after  hear- 
ing all  the  evidence,  the  mayor  found  the 
defendant  "guilty  as  charged  in  the  warrant 
in  said  case,''  and  imposed  on  him  a  fine  of 
$100  and  a  jail  sentence  of  two  months.  Ap- 
parently the  only  discrepancy  between  the 
warrant  and  the  docket  is,  that  the  docket 
styles  the  case  "The  City  of  Logan,  West 
Virginia,  v.  W%  E.  Hoilman,"  and  is  signed 
by  J.  B.  Wilkinson,  Jr.,  Mayor.  In  other 
words,  the  docket  does  not  show  on  its  face 
that  he  was  then  acting  in  the  capacity  of 
justice  of  the  peace.  The  mayor  was  ex- 
amined as  a  witness  for  the  state  and  iden- 
tified defendant  as  the  same  person  who  had 
been  convicted  by  him,  and  was  permitted 
to  explain,  over  the  objection  and  exception 
of  defendant,  that  the  styling  of  the  case 
was  a  mistake,  "because  it  [was]  printed 
that  way  in  the  book,"  and  he  simply  omit- 
ted to  change  it,  that  it  ought  to  have  been 
state  of  West  Virginia  v.  W.  E.  Hoilman.  He 
likewise  testified  that  he  omitted  to  desig- 
nate, after  his  signature  to  his  docket,  the 
capacity  in  which  he  tried  the  case,  and  that 
he  tried  it  as  mayor  of  the  city  and  ex  of- 
ficio justice  of  the  peace  of  said  city.  This 
parol  evidence  does  not  contradict,  but  sim- 
ply explains  the  record  and  supplies  omis- 
sions that  are  plainly  apparent  from  the  rec- 
ord itself,  and  was  therefore  competent  evi- 
dence. The  mayor's  docket  is  entitled  to  no 
higher  dignity  than  the  docket  of  a  Justice 
of  the  peacev  which  is  not  conclusive.  Sec- 
tion 182,  c.  50,  Code  (sec,  2736),  expressly 
provides  that  it  shall  not  be  conclusive  if 
errors  or  omissions  be  shown.  "Where  a 
justice's*  docket  omits  to  enter  a  proceeding 
which  should  be  entered,  other  proper  evi- 
dence may  be  admitted  to  prove  the  proceed- 
ing," Anderson  v.  Henry  et  al.,  45  W.  Va. 
319,  31  S.  E.  998.  The  testimony  of  the  may- 
or was  clearly  admissible  to  explain  the  ca- 
pacity in  which  he  tried  the  case,  and  to 
prove  the  omission  from  the  record  of  his 
proper  designation  as  mayor  and  ex  officio 
justice  of  the  peace. 
The  judgment  is  affirmed. 


(82  W.  Va.  «9) 

Ex  parte  BRACEY.    (No.  3584.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19, 19ia) 

(Sylldbui  hy  the  Court.) 
1.  TiHS  FOB  Tbial— Discharge  fboic  Pbosk- 

CUTION. 

One  charged  with  crime  is  entitled  to  be  for- 
ever discharged  from  prosecution  upon  such 
charge,  if  there  be  three  regular  terms  of  the 
court  m  which  the  indictment  is  pending  after 
an  indictment  is  found  against  him  without  a 
trial  thereof,  unless  the  failure  to  try  him  is  be< 
cause  of  some  of  the  reasons  oontamed  in  sec- 
tion 25  of  chapter  159  of  Code  1913  (sec.  5601) 
excusing  such  delay. 
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2.  Criminal  Law  ®=>88— Criminal  Court  of 
Ohio  County  —  Criminal  Jurisdiction  — 
Statute. 

By  virtue  of  the  act  creating  the  criminal 
court  of  Ohio  county,  its  jurisdiction  to  try 
criminal  cases  is  concurrent  with  the  circuit 
court,  and  it  must  exercise  such  jurisdiction  un- 
der the  provisions  of  law  providing  for  the  exer- 
cise thereof  by  circuit  courts. 

3.  Habeas  Corpus  ^=»25(1)— Delay  in  Trial 
—Discharge— Statute. 

One  indicted  for  a  felony  in  the  criminal 
court  of  Ohio  county,  and  not  brought  to  trial 
at' one  of  the  three  terms  succeeding  the  term 
at  which  he  is  indicted,  is  entitled  to  be  dis- 
charged upon  writ  of  habeas  corpus,  unless  the 
failure  to  try  him  is  excused  for  some  of  the 
reasons  provided  by  section  25  of  chapter  159 
of  Code  1913  (sec.  5601). 

4.  Habeas  Corpus  ^=»85(1)— Failure  to  Try 
Accused  —  Application  for  Discharge  — 
Negativing  Excuse. 

One  charged  with  crime  applying  foT  a  dis- 
charge from  custody,  upon  the  ground  that  three 
terms  of  court  have  passed  since  the  finding  of 
the  indictment  against  him  without  his  having 
been  brought  to  trial,  to  entitle  him  thereto, 
must  show  that  the  failure  to  try  him  at  all  of 
said  three  terms  was  not  because  of  any  of  the 
reasons  excusing  such  delay  contained  in  section 
25  of  chapter  159  of  Code  1913  (sec.  5601). 

5.  Criminal  Law-^=»447— Records— Contin- 
uance—Evidence  Aliunde. 

Where  the  orders  of  the  court  show  the 
grounds  upon  which  a  case  is  continued,  no  evi- 
dence will  be  admitted  to  show  that  the  same 


March  term  of  said  court,  the  grand  jury  re- 
turned four  indictments.  In  each  charging 
the  petitioner  with  a  felony.  On  the  8th  of 
March  petitioner  filed  a  demurrer  to  these 
Indictments,  and  an  understanding  was  had 
that  this  demurrer  should  be  submitted  to 
the  court  upon  briefs  instead  of  oral  argu- 
ment, petitioner  to  have  one  week  to  present 
his  brief  In  support  of  the  demurrer,  the 
state  one  week  to  reply  thereto,  and  the  pe- 
titioner five  days  to  make  reply  to  the  state's 
brief,  If  he  desired  to  do  so.  Within  the 
time  agreed  upon  petitioner's  brief  was  pre- 
sented to  counsel  for  the  state,  and  was  also 
tendered  to  the  judge  of  the  court  at  that 
term,  who  did  not  desire,  however,  to  receive 
the  same  until  all  of  the  briefs  were  ready. 
The  brief  on  behalf  of  the  state  In  opposition 
to  the  demurrer  was  not  presented  during  the 
March  term  of  the  court,  and  the  case  went 
over  for  that  reason  until  the  May  term. 
At  the  May  term  of  court,  to  wit,  on  the  16th 
day  of  June,  1917,  the  briefs  were  filed  with 
the  court,  and  the  court  on  that  day  took 
the  demurrer  under  advisement  until  the  Sth 
day  of  September  following,  passing  over  the 
July  term  of  court  without  making  any  ref- 
erence thereto.  On  the  15th  day  of  Sep- 
tember the  demurj*er  was  overruled  and  the 
petitioner   pleaded    not   guilty.      The   order 


was  for  any  other  or  diflEerent  reason ;  but  where  ;  g^ows  that  the  case  w^s  thereupon,  on  mo- 
the  court  records  are  silent  as  to  the  reason  :  . ,  -  . ,  .  .  j.  ^  x-i  i  ..  *»,^  ia^u  «# 
therefor  the  same  may  be  shown  by  evidence   ^^^^  <>'  ^he  state,  set  for  trial  on  the  10th  of 


aliunde. 

6.  Criminal  Law  <S=»57e(2)— Time  fob  Trial 
—Excuse— Statute. 
The  state  cannot  excuse  itself  from  trying 
one  charged  with  crime  within  three  terms  after 
the  indictment  is  found  against  him,  upon  the 
ground  that  he  has  interposed  a  demurrer  to 
such  indictment,  and  the  court  continued  the 
case  over  one  or  more  terms  for  the  considera- 
tion of  such  demurrer. 

Error  to  Circuit  Court,  Ohio  County. 

Proceeding  by  Smith  H.  Bracey  against 
Howard  H.  Hastings,  Sheriff,  etc.,  to  obtain 
petitioner's  discharge  from  custody.  From  a 
judgment  refusing  to  discharge  him,  petition- 
er brings  error.  Reversed,  and  i3etltioner 
discharged  from  (fustody. 

Frank  A.  O'Brien,  of  Wheeling,  and  D.  B. 
Bvans,  of  Moundsville,  for  plalntlflC  in  error. 
E.  T.  England,  Atty.  Gen.,  Henry  Nolte,  Asst 
Atty.  Gen.,  and  Carl  G.  Bachman,  Asst.  Pros. 
Atty.,  of  Wheeling,  for  defendant  In  error. 

RITZ,  J.  The  criminal  court  of  Ohio  coun- 
ty was  created  by  an  act  of-  the  Legislature 
of  1893  (chapter  6,  Acts  1893).  By  the  terms 
of  the  act  the  court  is  given  jurisdiction  of 
criminal  matters  arising  within  the  county 
concurrent  with  the  circuit  court  of  Ohio 
county.  The  act  further  provides  that  there 
shall  be  held  six  terms  of  said  court  in  each 
year,  beginning  on  the  first  Mondays  in  Jan- 
uary, March,  May,  July,  September,  and  No- 
vember.    On  the  6th  of  March,  1917,  at  the 


December,  a  day  In  the  succeeding  Novem- 
ber term  of  said  court.  It  further  appears 
.that  an  order  was  entered  at  this  time  per- 
mitting the  petitioner  to  take  depositions  out 
of  the  state  to  be  used  upon  the  trial  of  the 
case.  It  Is  shown  that  petitioner  insisted 
upon  a  trial  of  the  case  during  the  Septem- 
ber term  of  the  court,  and  desired  to  take 
these  depositions  during  that  term,  but  at 
the  Instance  of  the  prosecuting  attorney,  and 
because  it  was  not  convenient  for  him  to  be 
present  at  the  taking  of  depositions  during 
the  term  of  the  court,  the  case  was  passed 
until  the  November  term.  On  the  10th  day 
of  December,  1917,  because  of  the  illness  of 
the  prosecuting  attorney,  the  case  was  con- 
tinued on  motion  of  the  state  over  the  objec- 
tion of  the  petitioner  until  the  January  terra 
of  the  court,  and  set  for  trial  on  the  11th  of 
February.  Upon  this  continuance  being 
granted,  on  December  lOth  petitioner  moved 
to  be  discharged  upon  the  ground  that  three 
terms  of  court  had  passed  since  the  indict- 
ment was  found  against  him  without  bring- 
ing him  to  trial,  without  the  intervention  of 
any  of  the  matters  which  would  excuse  this 
delay,  but  this  motion  was  overruled.  On 
February  11th  the  petitioner  filed  a  motion 
for  his  discharge  upon  the  same  ground,  and 
offered  evidence  to  show  that  the  continu- 
ance of  the  case  at  the  several  terms  of  court 
which  had  intervened  since  his  iudictment 
had  not  been  had  on  his  motion,  nor  for  any 
of  the  reasons  excusing  the  failure  to  try 
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him  at  snch  terms.  The  court  refused  to 
hear  the  evidence  and  refused  to  entertain 
the  motion.  Petitioner  then  tendered  a  spe- 
cial plea  setting  up  the  same  matter  which 
was  not  allowed  to  be  filed.  Petitioner  was 
then  placed  upon  trial  upon  the  indictment, 
which  trial  resulted  in  his  being  found  guilty 
of  the  charge  against  him.  He  thereupon 
filed  his  petition  in  the  circuit  court  of  Ohio 
county  setting  up  the  facts  as  above  detailed, 
and  praying  that  he  be  discharged  from  cus- 
tody under  the  provisions  of  section  25  of 
chapter  159  of  the  Code  (sec.  5601)  and  from 
the  judgment  refusing  to  discharge  him  he 
prosecutes  this  writ  of  error. 

[1-3]  The  question  has  been  elaborately 
and  exhaustively  argued  In  this  court,  both 
orally  and  by  printed  briefs.  It  Is  not  ques- 
tioned that  the  facts  are  substantially  as 
above  detailed,  but  counsel  for  the  state  In- 
sist that  they  are  not  sufficient  to  entitle  the 
petitioner  to  be  discharged.  Section  25  of 
chapter  159  of  the  Code,  by  virtue  of  which 
the  petitioner  seeks  relief  here,  was  passed 
in  aid  of  the  constitutional  provision  pro- 
viding for  the  speedy  trial  of  one  accused  of 
crime.    This  statute  Is  as  follows: 

*'Every  person  charged  with  felony,  and  re- 
manded to  a  circuit  court  for  trial,  shall  be  for- 
ever discharged  from  prosecution  for  the  offense, 
if  there  be  three  regular  terms  of  such  court, 
after  the  indictment  is  found  against  him,  with- 
out a  trial,  unless  the  failure  to  try  him  was 
caused  by  his  insanity;  or  by  the  witnesses  for 
the  state  being  enticed  or  kept  away,  or  prevent- 
ed from  attending  by  sickness  or  inevitable  acci- 
dent; or  by  a  continuance  granted  on  the  motion 
of  the  accused:  or  by  reason  of  his  escaping, 
from  jail,  or  failing  to  appear  according  to  his 
recognizance,  or  of  the  Inability  of  the  jury  to 
agree  in  their  verdict." 

The  first  contention  of  counsel  for  the  I'e- 
spondent  Is  that  the  statute  by  its  language 
is  only  applicable  to  prosecutions  for  crimes 
pending  In  circuit  courts.  It  is  true  that  the 
language  of  the  section  refers  to  persons 
charged  with  felony  and  remanded  to  a  cir- 
cuit court  for  trial.  At  the  time  of  the  enact- 
ment of  this  statute  all  of  the  criminal  juris- 
diction of  the  state  was  exercised  by  the  cir- 
cuit courts.  By  the  act  creating  the  criminal 
court  of  Ohio  county  the  Legislature  con- 
ferred a  part  of  such  circuit  court's  jurisdic- 
tion upon  this  criminal  court,  to  be  exercised 
concurrently  with  the  circuit  court  It  is 
clear  that  under  this  act  the  criminal  court, 
in  the  exercise  of  the  jurisdiction  conferred 
upon  It  Is  controlled  by  the  same  limitations 
and  restrictions  which  apply  to  the  circuit 
courts.  No  jurisdiction  existed  In  a  circuit 
court  under  the  law  at  the  time  of  the  crea- 
tion of  the  criminal  court  to  try  one  accused 
of  crime,  unless  the  trial  was  had  within  the 
time  provided  by  the  statute,  so  that  when 
this  jurisdiction  was  conferred  upon  the 
criminal  court  It  was  only  given  the  right  to 
try  parties  charged  with  crime  under  the 
same  restrictions  and  regulations  as  applied 
to  the  circuit  courts  at  that  time.  We  are 
constrained,  therefore,  to  hold  that  the  crim- 


inal court  of  Ohio  county  is  under  exactly 
the  same  duty  and  obligation  to  bring  one 
charged  with  crime  to  trial  as  Is  the  circuit 
court  of  Ohio  county,  and  that  its  failure  in 
this  regard  deprives  it  of  its  jurisdiction  to 
ti*y  the  accused  party. 

[4]  It  Is  next  contended  that  the  obligation 
Is  upon  the  petitioner  to  show  that  the  fail- 
ure to  try  him  within  the  time  prescribed 
in  the  statute  was  not  because  of  any  of  the 
exceptions  therein  contained.  Many  author- 
ities are  cited  by  able  counsel  on  both  sides 
of  this  contention.  In  many  jurisdictions  it 
is  held  that,  where  the  orders  of  continuance 
entered  by  the  court  do  not  show  for  what 
reason  the  continuances  were  had,  the  obli- 
gation devolves  upon  the  one  seeking  to  De 
discharged  from  prosecution  to  show  that 
such  continuances  were  not  for  any  of  the 
grounds  excusing  the  delay.  Dougherty  v. 
People,  124  111.  557,  16  N.  E.  852;  Grady  v. 
People,  125  111.  122,  16  N.  E.  654;  State  v. 
Nugent,  71  Mo.  136;  State  v.  Huting,  21  Mo. 
464;  Korth  v.  State,'  46  Neb.  631,  65  N.  W. 
792;  Head  v.  State,  9  Okl.  Or.  356,  131  Pac. 
937,  44  L.  R.  A.  (N.  S.)  871.  On  the  other 
hand.  It  Is  held  in  many  jurisdictions  that, 
when  it  Is  made  to  appear  that  the  time 
has  expired  since  the  finding  of  the  Indict- 
ment within  which  the  statute  requires 
the  accused  party  to  be  brought  to  trial,  the 
duty  rests  upon  the  state  to  show  that  the 
delay  was  for  some  of  the  reasons  excusing 
the  same.  People  v.  Morino,  85  Cal.  515,  24 
Pac.  892;  Ex  parte  Begerow,  133  Cal.  349, 
65  Pac.  828,  56  L.  R.  A.  513,  85  Am.  St.  Rep. 
178;  Von  Feldstein  v.  State,  17  Ariz.  245,  150 
Pac.  235;  State  v.  Dewey,  73  Kan.  735,  85  Pac. 
796,  88  Pac.  881;  Flagg  v.  State,  11  Ga.  App. 
37,  74  S.  E.  562;  Thornton  v.  State,  7  Ga. 
App.  752,  67  S.  E.  1055;  Nix  v.  State,  5  Ga. 
App.  835,  63  S.  E.  926.  In  our  own  case  of 
State  V.  Newsom,  13  W.  Va.  859,  It  was  held 
that  the  duty  was  upon  the  prisoner  to  show 
that  the  continuances  were  not  granted  for 
any  of  the  causes  declared  in  the  statutef  to 
excuse  the  delay.  It  is  argued  that  it  may 
well  be  presumed  that  the  court  to  whom  the 
motion  for  a  continuance  Is  addressed  would 
not  continue  a  case  for  a  cause  and  at  a 
time  which  would  result  in  discharging  the 
accused  party  from  prosecution.  The  holding 
in  the  Newsom  Case  was  recognized  in  the 

cases  of  Ex  parte  Chalfant,  81  W.  Va. ,  93 

S.  B.  1032,  and  Ex  parte  Anderson,  81  W.  Va. 
,  94  S.  E.  31. 

It  is  not  very  material  upon  whom  this 
duty  devolves,  as  it  Is  ordinarily  an  easy 
matter  to  prove  why  a  case  has  been  con- 
tinued at  a  comparatively  recent  term  of 
the  court,  where  the  record  fails  to  show  the 
reason  therefor.  Of  course,  if  the  record  of 
the  court  shows  that  the  case  was  continued 
upon  one  of  the  grounds  which  excuses  delay 
in  bringing  the  accused  to  trial,  he  would  not 
be  permitted  to  contradict  such  record,  but 
where  the  record  Is  silent  upon  this  ques* 


596 


95  SOUTHEASTEEN  BEPOBTEB 


(W.Vt. 


tion,  or  where  no  record  is  made  at  all,  there 
is  no  reason  why  the  accused  party  seeking 
his  discharge  because  of  delay  in  bringing 
him  to  trial  should  not  be  required  to  show 
that  the  case  was  continued  at  three  sepa- 
rate terms  of  court  after  he  was  indicted 
upon  grounds  not  excusing  the  delay.  It 
may  well  be  said  that  there  is  a  presumption, 
where  the  record  does  not  otherwise  show, 
that  such  continuances  are  had  for  some  of 
the  grounds  excusing  the  delay,  for  it  will 
not  be  presumed  that  the  trial  court  would 
by.  a  continuance  of  the  case  effect  the  dis- 
charge of  the  accused. 

[6]  We  are  therefore  of  the  opinion  that, 
where  one  seeks  to  be  discharged  from  fur- 
ther prosecution  because  of  the  delay  in 
bringing  him  to  trial,  the  obligation  rests 
upon  him  to  show  that  three  terms  of  the 
court  have  passed  since  the  indictment  was 
found  against  him  without  his  having  been 
brought  to  trial,  and  that  the  continuances 
liad  at  such  terms  were  not  for  any  of  the 
reasons  excusing  the  delay.  If  the  reason 
for  the  continuances,  or  any  of  them,  is  shown 
by  the  record,  it  is  conclusive  upon  tl^e  par- 
ties. If  the  record  fails  to  disclose  for  what 
reason  the  continuance  was  had,  then  it  may 
be  proved  aliunde. 

[6]  Counsel  for  the  respondent  further  con- 
tends that  the  failure  to  try  the  petitioner 
at  the  March,  May,  and  July  terms  of  court  is 
excused  because  of  the  interposition  of  a  de- 
murrer to  the  indictment.  They  argue  that 
by  interposing  this  demurrer  the  petitioner 
in  effect  forced  a  continuance  of  the  case. 
To  support  this  contention  the  case  of  State 
v.  Fox,  71  Wash.  185,  127  Pac.  1111,  is  cited. 
An  examination  of  that  case  convinces  us 
that  it  is  without  application  to  the  state 
of  facts  here.  There  the  defendant  inter- 
posed a  demurrer  to  the  indictment  against 
him  and  asked  the  court  for  a  certain  time 
within  which  to  present  argument  upon  this 
demurrer.  The  time  asked,  if  granted, 
would  fix  the  bearing  upon  the  demurrer  at 
a  time  beyond  the  end  of  that  term  of  court, 
so  that  to  grant  his  request  of  necessity  con- 
tinued the  case  until  the  next  term,  and  so 
the  court  held  that  this,  motion  for  time  with- 
in which  to  present  the  demurrer  was  in 
effect  a  motion  to  continue  the  case  to  a  sub- 
sequent term.  In  this  case  we  find  the  de- 
fendant asked  for  no  time  within  which  to 
present  argument  upon  the  demurrer,  but  it 
was  the  failure  of  the  state  to  present  its 
argument  that  caused  the  court  to  pass  the 
case  over  to  a  subsequent  term. 

The  case  of  Wadley  v.  Commonwealth,  98 
Va.  803,  35  S.  B.  452,  is  also  relied  upon  by 
respondent.  In  that  case  Wadley,  who  was 
indict;ed  for  a  felony,  procured  an  injunction 
from  a  federal  District  Judge  prohibiting  the 
officers  of  the  state  charged  with  his  prose- 
cution from  proceeding  against  him.  This 
injunction  was  finally  disposed  of  adversely 
to  him,  and  then  he  attempted  to  take  ad- 


vantage of  the  time  which  had  elapsed  during 
the  pendency  of  the  injunction.  It  will  at 
once  be  seen  that  while  he  did  not  make  a 
formal  motion  for  a  continuance  in  the  court 
in  which  the  indictment  was  pending,  he  was 
the  moving  party  in  a  proceeding  which  ne- 
cessitated such  continuance.  We  do  not  think 
that  the  language  used  in  the  statute,  "on 
motion  of  the  accused,"  means  that  the  ac- 
cused party  must  make  a  formal  motion  in 
the  court  in  which  the  indictment  is  pending 
in  order  to  charge  him  with  the  delay  in 
bringing  him  to  triaL  If  he  instigates  a  pro- 
ceeding which  forces  a  continuance  of  the 
case  at  a  particular  term  of  court,  he  will 
not  be  permitted  to  take  advantage  of  the 
delay  thus  occasioned.  It  will  be  seen  that 
this  case  has  no  application  to  the  facts 
presented  here.  Petitioner  dla  not  institute, 
or  was  not  responsible  for,  any  proceeding  of 
any  kind,  either  in  the  court  in  which  the 
indictment  was  pending,  or  in  any  other 
place,  which  necessitated  continuing  his  case. 
It  cannot  be  said  that  his  challenge  of  the 
sufficiency  of  the  indictment  by  demurrer 
makes  him  responsible  for  the  aelay  of  the 
court  in  passing  upon  that  demurrer,  or  for 
the  delay  of  the  state  in  presenting  matter  to 
support  its  indictment.  The  state  must  be  as 
ready  to  make  good  its  indictment  as  matter 
of  law  when  the  same  is  challenged  by  de- 
murrer, as  to  make  it  good  in  fact  when  chal- 
lenged by  a  plea  of  not  guilty.  We  think 
it  would  be  unreasonable  and  unconscionable 
to  charge  to  the  petitioner  the  delay  of  the 
court  for  more  than  six  months  in  passing 
judgment  upon  his  demurrer,  when  he  did 
nothing  to  prevent  an  Immediate  judgment 
thereon. 

•  It  is  further  contended  that  the  July  term 
of  the  court  should  not  be  counted  for  the 
purpose  of  this  writ,  for  the  reason  that  no 
term  of  the  court  was  held  in  the  month  of 
July.  There  are  some  authorities  holding 
that  where  no  term  of  the  court  is  held  at 
which  a  party  can  be  tried  the  state  will  be 
excused  for  failure  to  try  him  at  such  term. 
There  are  others  holding  that  this  is  true 
where  the  court  has  the  authority  to  discon- 
tinue any  particular  term;  and  there  are 
still  others  to  the  effect  that  for  the  purposes 
of  the  enforcement  of  speedy  trials  of  those 
charged  with  crime  every  term  of  court  pro- 
vided by  law  to  be  held  must  be  counted,  re- 
gardless of  whether  the  same  is  actually  held 
or  not.  In  this  case  it  is  conceded  that  the 
July  term  wad  not  held.  The  act  creating 
the  criminal  court  of  Ohio  county  confers 
upon  the  Judge  no  authority  to  discontinue 
any  term  of  court.  As  is  said  by  some  of  the 
courts,  if  he  can  by  failure  to  hold  one  term 
of  court  excuse  the  delay  in  trying  one  charg- 
ed with  crime,  he  may  excuse  such  delay  by 
such  failure  for  ten  terms  of  court,  and  In 
this  manner  entirely  defeat  the  constitutional 
provision  requiring  speedy  trials.  However, 
it  clearly  appears  here  that  the  May  term,  the 
September  term,  and  the  November  term  in- 
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tervened  between  petitioner's  indictment  and 
the  time  he  was  brought  to  trial  without  the 
intervenion  of  any  of  the  causes  which  under 
the  law  excuse  delay.  The  question,  there- 
fore, of  whether  or  not  the  July  term  should 
t)e  counted  becomes  immaterial,  and  we  do 
act  express  any  opinion  thereon. 

This  right  of  one  charged  with  crime  to  a 
speedy  trial  was  wrung  from  the  Crown  in 
Great  Britain  only  after  persistent  and  long- 
continued  efforts,  and  it  has  been  very  Jeal- 
ously guarded  ever  since.  That  the  people  of 
this  country  are  of  one  mind  upon  this  ques- 
tion is  evidenced  by  the  fact  that  not  only  in 
the  federal  Constitution,  but  in  the  Constitu- 
tion of  each  of  the  American  states,  is  found 
a  provision  similar  to  our  own  requiring 
speedy  trials  in  such  cases.  In  many  Juris- 
dictions the  legislative  enactments  in  aid  of 
the  constitutional  provisions  require  much 
more  diligence  upon  the  part  of  the  state 
than  is  required  in  West  Virginia.  In  some 
the  accused  party  is  required  to  be  brought 
to  trial  at  the  same  term  at  which  he  is  in- 
dicted, unless  the  state  shows  that  for  some 
of  the  reasons  similar  to  those  provided  in 
our  statute  the  trial  cannot  be  had  at  that 
term.  In  others  the  requirement  is  that  the 
trial  must  be  proceeded  with  within  60  days 
after  the  return  of  the  indictment;  in  still 
others,  the  state  Is  permitted  two  terms  of 
the  court  after  the  finding  of  the  indictment ; 
and  in  very  few  of  the  American  states  will 
as  liberal  provision  be  found  from  the  stand- 
point of  the  state  as  is  contained  in  our  stat- 
ute. Having  in  mind  the  purpose  to  be  ac- 
complished by  the  constitutional  provision, 
and  the  statute  enacted  In  aid  thereof,  we 
must  not  give  to  it  a  construction  which 
would  frustrate  that  purpose. 

The  Judgment  of  the  eircuit  court  of  Ohio 
county  will  be  reversed,  and  the  petitioner 
discharged  from  custody. 


(82  W.  Va.  189) 

SLKETH  et  ai:  v.  TAYLOR  et  aL    (No.  3330.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1918.) 

(Syllabua  by  the  Court  J 

1.  Appeal  ano  Ebbob  ^=»123  —  Rsvisw  ^ 
Abjudication  op  Doweb. 

A  decree,  tacitly  denying  a  right  of  dower 
in  land  set  up  and  claimed  by  an  answer, 
amounts  to  an  adjndlcation  against  such  right, 
and  comers  right  of  review  by  an  appeal. 

2.  Doweb   ^=»72— Disallowance— Equities. 

Disallowance  of  the  right  of  dower  in  a 
decree  cannot  be  justified  on  the  ground  of*  al- 
leged equities  azainst  the  widow  that  had  be- 
come irremediable  by  lapse  of  time  at  the  date 
of  the  entry  of  the  decree. 

3.  Avoidance  of  Fbaudulsnt  Conveyances 
— Limitations. 

A  gift,  conveyance,  assignment,  transfer, 
or  charge,  not  on  a  consideration  deemed  valu- 
able in  law,  cannot  be  avoided  in  whole  or  in 
gart,  for  that  cause  only,  unless  attacked  with- 
1  five  years  from  the  date  thereof. 


4.  Fbaudulent  Conve^ancss  «=»248— Avoid- 
ance—Pabticipation    BY    DONES— LlHITA- 

TION8.       . 

If  in  such  case  there  is  fraudulent  intent 
toward  creditors,  on  the  part  of  the  donor,  such 
gift,  conveyance^  assignment,  transfer,  or  charge 
cannot  be  avoided  after  such  period  of  five 
years,  without  an  allegation  and  proof  of  knowl- 
edge of  such  fraudulent  purpose  and  participa- 
tion therein  on  the  part  of  the  donee. 

5.  Doweb  ^ss>88  —  Oboss  Sum  in  Lieu  of 
■    Dower— Statute. 

As  against  a  grantee  of  land  in  a  deed  ex- 
ecuted by  her  husband  alone,  a  wife,  after  the 
death  of  the  husband,  is  entitled  to  dower  in 
kind  in  the  land  so  conveyed,  if  assignment 
thereof  is  practicable,  unless  the  grantee  elects 
to  pay  her  interest  or  a  gross  sum  in  lieu  of 
dower,  as  provided  by  section  12,  c.  65,  Code 
1913  (sec.  3659).. 

6.  Doweb  ^=»26,  95— Husband's  Pubchase- 
MoNEY  Lien  —  Redemption  fbom  Lien  — 
Gboss  Sum  in  Lieu  op  Doweb. 

In  the  case  of  a  purchase-money  lien  on 
land  owned  by  her  husband  in  his  lifetime,  a 
widow  is  entitled  to  dower  in  kind  in  the  land, 
if  it  will  sell  subject  to  her  dower  for  a  suffi- 
cient sum  to  pay  such  lien  debt,  or  if  part  there- 
of sold  free  of  her  dower,  leaving  a  sufficient 
portion  to  sustain  the  assignment  of  dower, 
will  sell  for  such  sum,  or  if  sale  of  part  of  it 
free  of  dower  and  the  residue,  subject  to  full 
dower,  will  produce  such  sum.  She  may  also 
obtain  such  dower  by  redeeming  the  land  from 
the  lien.  If  the  land  will  sell  for  more  than 
enough  to  pay  the  debt,  and  the  circumstances 
are  such  as  preclude  assignment  of  dower  in 
kind,  she  is  entitled  to  a  gross  sum  equal  to  her 
dower  in  the  surplus,  payable  out  of  the  pro- 
ceeds of  the  sale  of  the  whole  of  the  land  free 
of  dower. 

7.  Doweb  ^=»17  —  "Realty  PuBCHASEn  with 
Pabtnebship  iJ'uNDS— Pabtnebship  Debts. 

There  is  no  right  of  dower  in  real  estate 
purchased  with  partnership  funds,  used  as  part- 
nership property  and  incumbered  beyond  its 
value  with  partnership  debts. 

8.  SUBBOQATION    ^=»14(2)  —  LlEN  —  FbAUDU- 

lent  Gbantee  of  Lanu. 
A  fraudulent  grantee  of  land  has  right  of 
subrogation  to  the  benefit  of  a  lien  existing  on 
the  land  at  the  date  of  the  conveyance  and  sub- 
sequently discharged  by  him. 

9.  SUBBOOATION    ^=»14(2)  —  LlEN  —  FBAUUU- 

lent  Gbantee  of  La  no. 
If  such  lien  covers  an  entire  tract  of  land 
only  an  undivided  portion  of  which  is  conveyed 
to  such  grantee,  his  right  of  subrogation  extends 
only  to  a  part  of  the  debt  paid  by  him,  deter- 
minable by  the  relation  of  the  interest  convey- 
ed to  the  entire  tract. 

10.  Fbaudulent  Conveyances  «=»184(1)  — 
RiOHTs  of  Fbaudulent  Gbantee— Lien. 
A  fraudulent  grantee  is  not  entitled,  as 
against  creditors  of  the  grantor  or  a  do^eress, 
to  a  lien  for  the  amount  of  an  antecedent  debt 
constituting  part  of  the  consideration,  or  a 
debt  of  the  grantor  to  a  third  person,  assumed 
by  him  as  part  of  the  consideration. 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Mrs.  W.  H.  Sleeth  against  S.  J. 
Taylor  and  others,  with  cross-bills  in  the  na- 
ture of  original  bills  by  Blake  Taylor,  B.  W. 
Taylor  and  others,  and  A.  F.  Wilmoth  against 
M.  L.  Taylor  and  others.  Decrees  for  com- 
plainant and  for  crosa-complainants  B.  W. 
Taylor  and  others,  and  M.  L.  Taylor  and 
Lydia  A.  Taylor  appeal.    Reversed  In  part 
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and  affirmed  in  part  and  dower  rights  and 
liens  decreed,  and  cause  remanded.  * 

W.  B.  &  B.  L.  Maxwell,  of  Elklns,  for  ap- 
pellants. S.  T.  Spears,  Harding  &  Harding, 
and  Arnold  &  Arnold,  all  of  Elkins,  for  ap- 
pellees. 

POFB^ENBARGER,  P.  Only  a  few  of  the 
many  issues  developed  in  this  cause  have 
been  brought  up  by  the  appeal.  They  are  lim- 
ited to  questions  pertaining  to  the  alleged 
dower  right  of  Lydla  A.  Taylor,  widow  of  the 
Judgment  debtor  against  whom  the  suit  was 
Instituted,  and  certain  claims  of  right  of  sub- 
rogation, by  Marvin  I/.  Taylor,  son  of  the 
judgment  dobtor  and  fraudulent  grantee  of  a 
portion  of  his  real  estate.  The  decree  setting 
aside  the  deed  made  to  him  by  his  father, 
entered  October  18,  1915,  was  permitted  to 
become  unappealable  by  lapse  of  time,  but 
the  decree  of  October  19,  1916,  ascertaining 
the  liens  upon  the  real  estate  and  determin- 
ing their  priorities,  was  attacked  in  time  by 
an  appeal. 

E.  E.  Taylor,  the  husband  and  father,  own- 
ed some  real  estate  individually  and  was 
Jointly  interested  with  other  parties  in  the 
ownership  of  additional  parcels,  some  of 
which  are  alleged  to  have  been  partnership 
properties.  'Some  of  the  latter  belonged  to 
the  firm  of  Taylor  &  Taylor,  composed  of  E. 
E.  Taylor  and  Blake  Taylor  and  doing  an 
engineering  and  real  estate  business.  One 
piece  and  some  personal  property  belonged 
to  the  News  Printing  Company,  a  partner- 
ship composed  of  E.  E.  Taylor,  B.  W.  Taylor, 
C.  M.  Marstiller,  and  A.  F.  Wilmoth.  The 
members  of  these  firms  were  made  parties  to 
the  original  bill  in  their  individual  capaci- 
ties, not  as  partners.  Blake  Taylor,  B.  W. 
Taylor,  Wilmoth,  and  Marstiller,  and  A.  F. 
Wilmoth  in  his  individual  right,  filed  in  this 
suit  cross-bills  in  the  nature  of  original  bills, 
setting  up  the  partnership  relations,  their 
equitable  claims  against  E.  E.  Taylor  and  the 
financial  condition  of  the  firms,  and  identify- 
ing the  tracts  of  land  belonging  to  them. 
Claiming  to  be  creditors  as  well  as  partners 
of  E.  E.  Taylor,  these  respondents  attacked 
a  deed  dated  February  7,  1906,  and  made  by 
LenorjL  Kiddy  and  her  husband  to  B.  E.  Tay- 
lor and  his  wife,  and  a  deed  dated  November 
1,  1909,  made  by  E.  E.  Taylor  to  his  son, 
Marvin  L.  Taylor,  and  conveying  "to  the  latter 
one-half  interest  in  the  tract  of  land,  contain- 
ing 48%  acres,  obtained  by  the  deed  from 
I^nora  Kiddy,  as  having  been  made  with  in- 
tent to  hinder,  delay,  and  defraud  the  creditors 
of  the  grantor  in  the  latter,  the  former  only 
as  to  the  half  interest  conveyed  to  Mrs.  Tay- 
lor. They  also  charged  fraudulent  use  of  the 
husband's  money  in  the  improvement  of  the 
wife's  alleged  interest  in  the  48% -acre  tract. 
Among  other  things,  they  prayed  dissolution 
of  the  partnership  and  settlement  of  their 
affairs  and  the  setting  aside  of  said  deeds,  to  ] 


the  extent  of  their  obstruction  of  their  rights 
as  creditors,  and  subjection  of  any  interest 
the  wife  might  have  in  the  land  to  their 
debts,  to  the  extent  of  the  value  of  the  im- 
provements made  thereon  by  the  husband. 

Pending  the  suit,  and  before  the  filing  of 
the  cross-bills,  E.  E.  Taylor  died,  and  his  son, 
Marvin  L.  Taylor,  was  appointed  administra- 
tor of  his  estate.  Both  he  and  his  mother 
filed  separate  answers  to  the  cross-bills,  deny- 
ing all  fraud  and  fraudulent  intent  in  said 
conveyances,  and  the  widow,  in  some  of  her 
answers,  claimed  dower  in  all  of  the  land  of 
which  her  husband  died  seised,  including  the 
undivided  one-half  interest  in  the  4S%-acre 
tract  conveyed  to  the  son,  she  not  having 
Joined  in  that  deed.  The  commissioner  to 
whom  the  causes  were  referred  made  no  ref- 
erence whatever  in  his  report  to  the  mat- 
ter of  dower  in  the  land,  his  report  was  not 
excepted  to  on  that  ground,  and  neither  ot 
the  two  decrees  entered  in  the  consolidated 
causes  made  any  provision  for  her  dower. 

[1,  2]  The  widow's  right  to  complain  here  of 
the  lack  of  such  provision  in  the  decree  is 
challenged  on  the  ground  of  alleged  nonaction 
of  the  trial  court,  respecting  the  subject-mat- 
ter. A  denial  of  legal  right  may  be  effected 
as  well  by  the  silence  of  a  Judgment  or  de- 
cree as  by  verbal  expression  thereof.  What 
is  necessarily  Implied  is  as  firmly  established 
as  if  it  had  been  expressed  in  words.  Entry 
of  a  Judgment  or  decree,  without  a  disposi- 
tion of  a  demurrer  to  the  declaration  or  bill, 
impliedly  overrules  the  demurrer.  Failure 
of  a  decree  for  money  to  allow  credit  for  a 
fully  established  and  uncontroverted  pay- 
ment on  the  debt  would  be  a  palpable  denial 
of  right  by  necessary  implication.  Under  such 
circumstances,  the  appellate  court  cannot  say 
the  trial  court  has  not  acted  upon  the  omitted 
subject.  Such  a  denial  of  right  is  a  very 
common  form  of  judicial  error.  Nor  Is  this  a 
decree  upon  a  bill  taken  pro  confesso,  of 
which  complaint  must  be  first  made  in  the 
trial  court.  Mrs.  Taylor  set  up  her  right  In 
that  court,  if  any  she  has,  and  it  was  denied 
her.  The  error  is  a  Judicial  one,  not  correctl- 
ble  by  motion  under  the  second  clause  of  sec- 
tion 5  of  chapter  134  of  the  Code  (sec.  4979). 
Stringer  v.  Anderson,  23  W.  Va.  482;  Bent  v. 
Patten,  1  Rand.  (Va.)  25. 

As  all  the  lands  of  any  considerable  value, 
other  than  the  48%-acre  tract,  were  adjudged 
to  be  partnership  property  and  to  be  incum- 
bered beyond  their  values  by  partnership 
debts  and  obligations,  the  principal  subjects 
of  controversy  here  relate  to  the  48^-acre 
tract.  It  was  conveyed  to  E.  E.  Taylor  and 
Lydia  A.  Taylor  by  Lenora  M.  Kiddy  and  her 
husband,  by  a  deed  dated  February  7,  1906, 
for  a  recited  consideration  of  $3,000,  $1,400 
of  which  is  acknowledged  therein  to  have 
been  received  in  cash  and  the  remainder  of 
which  was  deferred  in  two  equal  installments 
of  $800  each  and  secured  by  a  vendor's  lien. 
Some  time  afterwards,  Taylor  paid  one  of 
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these  $800  notes,  and,  at  the  date  of  his  con- 
veyance to  M.  U  Taylor,  the  other  $800  note 
remained  unpaid  and  was  held  by  Mary  A. 
Coberly,  to  whom  It  had  been  assigned  by 
the  Klddys.  The  deed  from  E.  E.  Taylor  to 
M.  L.  Taylor,  conveying  the  one-half  Interest 
in  the  tract,  recited  a  consideration  of  $2,500, 
$900  cash  in  hand  paid  and  the  assumption 
of  the  payment  of  the  $800  purchase-money 
note  held  by  Mary  A  Coberly  and  $800  due 
from  the  grantor  to  C.  O.  Coberly  and  evi- 
denced by  his  note  for  said  sum.  The  recited 
cash  consideration  was  not  paid.  It  consist- 
ed of  an  alleged  antecedent  Indebtedness  of 
the  father  to  the  son.  The  $800  note  held  by 
C.  C.  Coberly  and  assumed  by  the  grantee  in 
the  deed  was  for  money  borrowed  by  E,  E. 
Taylor,  and  partly  used,  possibly,  in  the  mak- 
ing of  the  cash  payment  on  the  land  to  Mrs. 
Kiddy. 

Neither  by  a  cross-assignment  of  error  nor 
otherwise  do  the  appellees  complain  of  the 
court's  denial  of  the  relief  prayed  for  against 
Mrs.  Taylor,  respecting  the  Kiddy  land  and 
the  improvements  thereon.  They  merely  at- 
tempt to  justify  the  disallowance  of  her  dow- 
er in  the  husband's  half  of  that  tract  on  the 
ground  of  their  alleged  right  to  such  relief. 
Whether  the  trial  court  could  properly  set  off 
one  independent  right  against  another  in  the 
manner  suggested  is  not  a  proper  subject  of 
inquiry  in  this  cause,  for  the  alleged  right  of 
the  appellees  has  no  foundation  in  law. ' 

The  money  used  in  the  purchase  of  the 
Kiddy  land,  as  well  as  that  used  In  the 
extensive  improvement  thereof,  may  have  be- 
longed to  the  husband.  What  was  used  In 
the  making  of  the  cash  payment  of  the  pur- 
chase was  admittedly  his.  After  that  pur- 
chase was  made  in  February,  1906,  a  tract 
of  land  belonging  to  the  wife  and  another  be- 
longing to  the  husband  were.conveyed  to  H.  C. 
Jones,  in  consideration  of  $4,772.50,  by  a  deed 
.dated  some  time  in  October,  1906,  and  some  of 
the  money  derived  from  the  sale  was  no 
doubt  used  In  the  improvement  of  the  Kiddy 
property,  but  the  record  does  not  disclose, 
with  any  degree  of  certainty,  how  much  of 
it  was  so  used  nor  the  amounts  of  the  re- 
spective interests  therein.  Mrs.  Taylor  was 
manifestly  a  volunteer  in  the  deed  from  Mrs. 
Kiddy.  She  does  not  pretend  to  have  paid 
any  of  the  purchase  money.  It  is  very  evi- 
dent, too,  that  some  of  the  husband's  money 
went  into  the  improvements  made  on  the 
land.  In  thus  gratuitously  bestowing  his 
money  upon  his  wife,  he  may  have  intended  to 
defraud  his  creditors,  but  these  acts  of  his 
were  not  attacked  in  time  to  avoid  them  as 
mere  voluntary  disposition  of  property  or 
money.  S-he  obtained  her  interest  under  the 
Kiddy  deed  in  February,  1906.  Just  when  the 
Improvements  were  placed  upon  the  property 
does  not  appear,  but  the  circumstances  indi- 
cate that  they  were  made  soon  after  the  title 
was  acquired.  Considerable  money  was  ob- 
tained f  rou9  Jones  in  the  year  of  the  purchase. 


I  An  allowance  of  two  years  for  the  improve- 
j  ments  would  place  them  more  than  five  years 
I  beyond  the  date  of  the  attack  made  upon  the 
transaction.  Taylor  died  in  February  or 
March,  1913,  and  the  cross-bills  were  filed 
after  that  date.  His  death  was  suggested 
and  the  cause  revived  against  the  adminis- 
trator and  heirs  by  an  order  entered  Oc- 
tober 18,  1913.  Some  time  between  that  date 
and  February  13,  1914,  the  cross-bills  seem 
to  have  been  filed.  The  exact  date  does  not 
appear. 

[3,4]  No  gift,  assignment,  transfer,  or 
charge  which  is  not  on  consideration  deemed 
valuable  in  law  shall  be  avoided,  either  in 
whole  or  In  part,  for  that  cause  only,  unless 
within  five  years  after  it  is  made  suit  be 
brought  for  that  purpose.  Code,  e.  104,  §  14. 
Nor  can  it  be  avoided  by.  a  suit  brought  after 
five  years  from  the  date  thereof,  for  fraudu- 
lent intent  on  the  part  of  the  person  making 
it,  usually  a  grantor,  without  allegation  and 
proof  that  the  person  in  whose  f^vor  it  was 
made  had  knowledge  of  such  intent  and  par- 
ticipated therein.  Laidley  v.  Reynolds,  58  W. 
Va.  418,  52  S.  E.  405;  Scraggs  v.  Hill,  43  W. 
Va.  162,  27  S.  E.  310;  McCue  v.  McCue,  41 
W.  Va.  156,  23  S.  E.  689;  Graham  Grocery 
Co.  V.  Chase,  75  W.  Va.  775,  84  S.  B,  786; 
Edwards  Manufacturing  Co.  v.  Carr,  65  W. 
Va.  673,  6i  S.  E.  1030.  Some  of  the  cross- 
bills do  not  pretend  to  allege  such  knowledge 
on  the  part  of  the  wife.  One  of  them  may 
possibly  contain  a  sufficient  allegation  there- 
of, but,  if  it  does,  there  is  a  total  lack  of 
pcpof  to  sustain  it. 

[5]  As  the  husband  owned  the  undivided 
half  of  the  Kiddy  land  and  conveyed  It 
to  the  son  by  a  deed  in  which  the  wife  did 
not  join,  she  is  entitled,  as  against  the  gran- 
tee, to  dower  in  kind  in  the  land,  unless  he 
shall  elect  to  pay  the  unlawful  interest,  from 
the,  time  of  her  demand  upon  him  for  her 
dower,  on  one-third  of  the  value  of  the  land, 
or  a  gross  sum  in  lieu  of  dower,  to  be  com- 
puted in  the  manner  prescribed  by  the  stat- 
ute. Code,  c.  65,  §§  10-12  (sees.  3658-3660). 
The  son*s  deed  having  been  avoided  by  the 
creditors,  in  so  far  as  it  stands  In  their  way, 
his  relation  to  the  dower  right  may  not  be  im- 
portant, but  it  is  to  be  remembered  that 
she  claims  her  dower  unconditionally  and 
without  exception.  If,  in  view  of  the  pur- 
chase-money lien,  she  is  not  entitled  to  dower 
in  kind,  but  only  to  a  lien  on  the  land  for  a 
gross  sum  in  money,  dower  in  the  surplus, 
her  money  demand  takes  precedence  over  any 
right  the  son  may  have  in  the  land,  as  well 
as  over  the  debts  due  to  creditors,  other  than 
those  paramount  to  the  right  of  dower. 
Avoidance  of  the  d^ed  for  fraud  is  not  a 
prerequisite  to  the  assertion  of  her  right 
against  him,  which  the  law  itself  confers, 
whatever  the  motive  of  the  conveyance  may 
have  been.  Carver  v.  Ward,  95  S.  E.  828, 
decided  at  the  present  term. 

[8-10]  If  the  son  is  entitled  to  be  subro- 
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gated  to  the  Hen  of  $800  for  purchase  money 
originally  held  by  Mrs.  Kiddy,  assigned  to 
Mary  A.  Coberly  and  paid  by  him  with  mon« 
ey  loaned  or  given  to  him  by  his  mother  for 
the  purpose,  the  case,  as  to  the  dower  In  the 
half  interest  in  the  Kiddy  land  conveyed  to 
the  son,  falls  within  the  principles  enunciated 
and  applied  in  Bank  v.  Dudley,  76  W.  Va. 
332,  86  S.  E.  307.  She  is  entitled  to  full 
dower  in  the  land,  as  against  everybody  ex- 
cept the  holder  of  the  vendor's  lien  and  per- 
sons claiming  under  him^  and  to  have  the 
land  sold  subject  to  her  dower  in  kind  in 
the  whole  thereof,  if  the  proceeds  of  such 
sale  are  sufficient  to  pay  the  whole  amount 
of  the  superior  lien  debt. 

[6]  Marvin  L.  Taylor  paid  Interest  on  the 
$800  purchase-money  note,  amounting  to 
$178.  His  mother  obtained  $1,500  from  in- 
surance on  her  husband's  life,  taken  for  her 
benefit,  and  the  note  itself  and  additional  in- 
terest thereon  were  paid  out  of  that  money. 
Both  she  and*  her  son  say  she  loaned  him  that 
money  for  the  purpose,  and  that  she  is  now 
his  creditor  as  to  the  money  so  loaned.  This 
evidence  being  uncontradicted  and  sufficient 
to  prove  the  loan,  the  son  has,  in  legal  ef- 
fect, paid  that  note  as  well  as  the  interest 
thereon,  amounting  in  all  to  $1,018.93,  one- 
half  of  which,  $509.46,  was  equitably  a  lien 
on  the  half  interest  conveyed  to  him.  To 
this  extent,  he  has  clear  right  to  charge  that 
half  of  the  land.  Kimble  v.  Wotring,  48  W. 
Va.  412,  37  S.  B.  606;  Schmertz  v.  Ham- 
mond, 47  W.  Va.  527,  35  S.  E.  945.  He  claims 
right  of  subrogation  as  to  the  entire  amount 
so  paid,  and  also  the  $900  recited  as  a  cash 
consideration  in  the.deed  from  his  father  and 
the  $800  O.  O.  Coberly  note,  payment  of 
which  lie  assumed  as  part  of  the  considera- 
tion. But  the  fraud  in  that  deed  vitiates  it 
He  cannot  maintain  any  alleged  right  found- 
ed upon  any  covenant  or  agreement  contained 
in  it.  If  he  had  paid  the  entire  considera- 
tion in  cash,  he  could  not  have  a  lien  on  the 
land  for  the  amount  thereof.  Nor  does  it  con- 
stitute any  lien  for  any  indebtedness  from 
his  father  to  him,  constituting  a  considera- 
tion for  the  conveyance.  Such  a  deed  cannot 
stand  as  security  to  the  grantee  for  any  pur- 
pose. Livesay  v.  Beard,  22  W.  Va.  585 ;  Ruff- 
ner  v.  Welton  Coal  Co.,  36  W.  Va.  244,  15  S. 
E.  48 ;  Webb  v.  Jngham,  29  VV.  Va.  389,  1  S. 
E.  816.  To  permit  the  father  and  son  to 
transfer  the  $800  Hen  on  the  whole  tract  of 
land  to  the  one-half  thereof,  owned  by  the 
former,  would  obviously  prejudice  his  cred- 
itors to  the  extent  of  half  of  the  amount 
thereof.'  Neither  this  alleged  transfer  of  bur- 
den nor  the  covenant  to  |jay  the  C.  O.  Coberly 
note  nor  the  cancellation  of  the  $900  anteced- 
ent debt  to  the  grantee  has  any  foundation 
except  the  deed  which  has  been  Judicially 
annulled,  as  having  been  executed  with 
fraudulent  intent,  to  the  extent  of  its  ob- 
struction to  the  rights  of  the  attacking  cred- 
itors.   Our  conclusion  Is  that  Marvin  L.  Tay- 


lor has  right  of  aubrogatlon  as  to  half  of  the 
purchase-money  note  and  interest  thereon, 
paid  by  him,  and  no  more.  This  lien  in  his 
favor  is  superior  to  his  mother^s  right  of  dow- 
er in  the  land  conveyed  to  him,  and  her  right 
prevails  over  those  of  the  other  creditors,  re- 
specting that  part  of  the  land.  If,  sold  sub- 
ject to  her  dower  in  kind  therein,  it  will 
bring  enough  to  pay  that  lien,  she  is  entitled 
to  have  her  dower  In  it  so  assigned.  If  not, 
the  course  to  be  pursued  is  clearly  indicated 
in  Bank  ▼.  Dudley,  cited.  As  the  land  was 
not  sold  to  satisfy  this  debt  before  the  deatti 
of  the  husband,  section  3  of  chapter  65  of 
the  Code  (sec.  3651)  does  not  apply. 

No  right  superior  to  that  of  the  widow's 
dower  in  the  undivided  one-third  of  the  3- 
acre  tract  lying  on  Cheat  river,  near  Pickles 
run,  or  in  the  one-sixth  Interest  in  4ot  No.  6 
of  Hillside  addition  to  the  city  of  Elkins,  of 
which  the  husband  died  seised,  was  held  bj 
any  person.  She  was  clearly  entitled  to  dow- 
er in  kind  in  his  shares  of  both  of  these  prop* 
erties,  if  assignment  thereof  in  them  was 
practicable.  A  decree  entered  in  the  cause, 
after  allowance  of  the  appeal,  shows  these 
interests  have  been  sold,  and,  the  brief  says, 
with  the  consent  of  the  widow.  Nothing  in 
the  record  establishes  such  consent,  where- 
fore it  is  inoperative  here,  if  given.  This  er- 
ror in  the  decree  cannot  be  ignored,  under 
the  maxim  **De  minimis  non  curat  lex,"  be- 
cause it  denies  right  and  title  to  land. 

[7]   Incumbrance  of  the  partnership  real 
estate  by  firm  debts,  to  an  extent  beyond  its 
value,  denies  right  of  dower  in  it.    In  such 
property,  the  dower  is  subordinate  to  the 
firm  debts,  and,  if  it  is  exhausted  In  payment 
thereof,  the  dower  right  therein  falls  com- 
pletely.    Martin  y.  Smith,  25  W.  Va.  579; 
Pierce  v.   Trigg,   10   Leigh   (Va.)    406,  426: 
Bates,   Part.  I  297;    Parsons,   Part.  {  273. 
It  is  suggested  that  dower  in  such  cases  takes 
precedence  of  the  firm  debts,  or  that  real  es- 
tate bought  with  firm  money  and  used  as 
firm  property,  is  not  subject  to  the  law  of 
partnership,    in   the   absence   of   a    written 
agreement  making  it  partnership  property. 
This  proposition  is  not  sustained  by  any  au- 
thority cited,  and  it  is  variant  from  settled 
law.    No  such  exception  is  made  in  the  au- 
thorities above  referred  to.     Whether  real 
estate  so  acquired  ^nd  used  is  partnership> 
property  Is  a  question  of  intention,  dependent 
upon  the  facts  and  circumstances  attending 
the  transaction.    It  may  be  made  out  by  in- 
ference alone,  and  no  express  agreement,  ei- 
ther verbal  or  written.  Is  essential.    Parsons, 
Part,  i  267;  Bates,  Part.  {  281.    The  findings 
of  the  trial  court  as  to  the  character  of  the 
land  treated  as  partnership  property  cannot 
be  reviewed,  for  the  evidence  pertaining  to 
it  has  not  been  brought  up. 

In  so.  far  as  the  decree  complained  of  or- 
ders sales  of  E.  E.  Taylor's  interests  in  the- 
3-acre  tract  of  land  near  Pickles  run  on  Cheat 
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river  and  lot  No.  6  of  block  B  of  Hlllflide  ad- 
dition to  the  dty  of  Elkins  and  the  one-half 
of  the  Kiddy  tract  of  land  conveyed  to  M.  L. 
Taylor,  accords  to  the  creditors  of  a  E.  Tay- 
lor liens  thereon  superior  to  Lydia  A.  Tay- 
lor's right  of  dower  therein,  as  herein  de- 
fined, and  M.  L.  Taylor's  lien  by  way  of  sub- 
rogation, on  said  half  of  said  Kiddy  tract  of 
land,  as  herein  defined,  and  denies  the  exist- 
ence of  said  dower  right  and  said  M.  L.  Tay- 
lor's lien,  it  will  be  reversed  and  in  all  oth- 
er respects  aflSrmed ;  and  it  will  be  here  ad- 
judged, ordered,  and  decreed  that  the  said 
Lydia  A.  Taylor  has  right  of  dower  in  said 
interests  in  said  tracts  of  land  superior  to 
the  rights  of  all  creditors  of  B.  B.  Taylor  and 
to  all  liens  on  said  lands  other  than  M.  L. 
Taylor's  lien  on  said  half  of  said  ECiddy  tract, 
and  that  said  M.  L.  Taylor  has  the  fli^t  lien 
for  the  amount  hereinbefore  specified  on  said 
half  of  said  tract,  which  is  superior  to  said 
right  of  dower  in  said  half  of  said  tract ;  and 
the  cause  will  be  remanded  for  further  pro- 
ceedings. 

(82  W.  Va.  84) 

DI  BACCO  et  al.  v.  BENEDETTO  et  aL 

(No  335T.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1918.) 

(SyUdbus  by  the  Court) 

1.  Questions  Raisbu  but  Not  Decided. 

Whether,  in  a  suit  brought  to  cancel  as  forg- 
ed and  fraudulent  a  recorded  release  of  a  deed  of 
trust  lien  wherein  the  bill  does  not  aver  nonpay- 
ment of  the  debt  secured,  but  in  general  terms 
that  the  deed  is  ''still  a  valid  and  subsisting 
lien"  on  the  property  conveyed,  an  answer 
which,  after  admitting  the  execution  of  the  deed 
■and  affirming  the  genuineness  of  the  release, 
avers  payment  and  overpayment  of  the  indebted- 
ness prior  to  the  execution  of  the  release,  and 
points  out  fatal  defects  in  its  acknowledgment 
and  prays  a  recovery  of  such  overpayment  and 
a  decree,  requiring  plaintiff  to  execute  and  deliv- 
er a  release  in  due  form,  is  merely  defensive  to 
the  bill,  and  does  or  does  not  constitute  a  cross- 
bill for  affirmative  relief,  are  questions  raised, 
but  not  decided. 

2.  Question  Not  Dboidbd. 

As  is  also  the  farther  question  whether,  if 
the  answer  ia  a  cross-bill  such  as  requif>es  a  spe- 
cial reply  under  section  35,  c.  125,  Code  1913 
<sec.  4789),  the  requirement  is  waived  by  the 
talcing  of  depositions  in  its  support  before  a 
hearing  in  the  cause,  so  as  later  to  admit  evi- 
dence b^  plaintiff  of  nonpayment  of  the  indebt- 
edness, in  a  trial  of  an  issue  out  of  chancery  of 
payment  and  the  genuineness  of  the  release, 
where  during  and  after  the  trial  respondent 
makes  due  and  persistent  objection  to  evidence 
as  being  inadmissible  without  such  reply,  and 
moves  for  a  decree  in  his  favor  based  on  the 
state  of  the  pleadings,  and  the  court  overrules 
his  objection  and  motion,  confirms  the  verdict, 
and  on  it  bases  a  decree  granting  the  relief 
sought  by  the  bill  over  respondent's  protest 
predicated  upon  the  same  objection. 

3.  MoBTOAOES    €=>319(1)— Helease— FBAni>— 
Bubden  op  Pboof.. 

Ordinarily  upon  him  who  affirms  a  fact 
necessary  to  obtain  the  relief  sought,  in  this  case 
the  cancellation  of  an  alleged  forged  release  of  a 


deed  of  trust  lien,  rests  the  burden  of  proving 
the  fact  averred. 

4.  Evidence  ^=»90— Bubden  of  Pboop— Test. 
A  fairly  accurate,  though  not  an  infallible, 
test  for  locating  the  burden  of  proof  is  which 
party  to  an  action  or  suit  will  fail  if  he  offers  no 
evidence  competent  to  show  the  fact  averred  as 
the  basis  for  the  relief  he  seeks  to  obtain. 

6.  EnDENCE  ^=>376(1)— Books  of  Obxoinal 
Bntbt— Authentication, 
Books  of  original  entries  of  a  private  banker 
kept  by  him  and  his  clerk  or  bciokkeeper  in  the 
customary  method  in  the  regular  course  of  busi- 
ness, the  transactions  being  within  the  personal 
knowledge  of  the  entrants  who  identify  them  and 
authenticate  the  entries,  are  admissible  in  evi- 
dence without  judicial  reflection  upon  their  iden- 
tity and  authenticity  and  evidentiary  value,  sub- 
ject, however,  to  the  right  of  the  jury  to  give 
them  only  such  weight  as  they  may  deem  the 
books  entitled  to  when  considered  in  the  light  of 
other  proof  submitted  for  their  consideration. 

6.  Equity  ^s»381  —  Intbblocutobt  Obdbb  — 
Vebdict— Decbee. 

A  verdict  rendered  upon  an  issue  directed  by 
an  interlocutory  order  entered  in  a  chancery 
canse  has  no  force  or  value  except  as  it  enables 
the  court  to  arrive  at  a  just  conclusion  upon  the 
merits  of  the  controversy  presented  for  adjudi- 
cation. The  chancellor  may,  if  satisfied,  ap- 
prove iL  and  thereon  predicate  a  decree,  or,  if 
dissatisned,  disapprove  it,  and  render  such  de- 
cree as  may  seem  right  and  just  notwithstanding 
the  verdict,  or  may  award  a  new  trial. 

7.  Appeal  and  Ebbob  ^s»1000— Equitt— Ap- 
pboval  or  Ebboneous  Vebdict— Review— 
Decbeb. 

But  if  he  approve  an  erroneous  verdict  and 
thereon  predicate  a  decree,  it  will  be  reversed  on 
appeal  as  also  erroneous,  and  such  decree  will 
be  entered  here  as  he  should  have  entered  upon 
a  consideration  of  the  facts  proved  upon  the 
trial  of  such  issue. 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  in  equity  by  Vinanzlo  Di  Bacco  and 
others  against  R.  D.  Benedetto  and  others, 
with  cross-bill  by  Benedetto.  Decree  for 
complainants,  and  defendant  R  D.  Benedetto 
appeals.  Decree  reversed  and  rendered  for 
defendant 

Samuel  T.  Spears  and  C.  O.  Strieby,  both 
of  Elkins,  and  J.  Wm.  Harman,  of  Parsons, 
for  appellant.  A.  Jay  Valentine,  of  Parsons, 
A.  R.  Stallings,  of  Elkins,  D.  B.  Cuppett,  of 
Thomas,  and  Conley  &  Johnson,  of  Charles- 
ton, for  appellees. 

LYNCH,  J.  By  bill  in  equity,  plaintiffs 
charge  that  in  1913  the  defendant  R.  D.  Ben- 
edetto, by  deed  duly  executed  and  recorded, 
conveyed  to  D.  E.  Cuppett,  trustee,  certain 
real  estate  to  secure  them  in  the  payment  of 
$18,000,  which  instrument  they  say  ''is  in 
full  force  and  effect  and  is  a  valid  and  sub* 
sisting  lien  upon  all  the  property  therein  de- 
scribed," and  that  thereafter,  on  February 
21,  1916,  the  grantor  secretly  and  fraudu- 
lently forged  and  caused  to  be  admitted  to 
record  by  his  codefendant,  H.  F.  Colebank, 
clerk  of  the  county  court  of  Tucker  county, 
a  paper  purporting  to  be  a  release  of  the 
lien,  but  which  is  void  and  illegal,  because  of 
its  falsity  and  of  fatal  defects  in  its  acknowl-  * 
edgment    They  pray  a  cancellation  of  the  al- 
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leged  release  and  a  restoration  of  the  record 
of  their  lien. 

By  the  answer  of  Benedetto,  the  indebted- 
ness and  the  execution  of  the  deed  are  ad- 
mitted ;  but  he  denies  the  fraud  and  forgery 
alleged,  or  that  the  deed  is  still  a  subsisting 
lien  against  the  property  conveyed.  And  by 
way  of  what  he  deems  a  cross-bill  in  tlie  an- 
swer he  avers  that  the  indebtedness  secured 
was  repaid,  and  by  mistake  overpaid  to  the 
extent  of  $194.40,  and  that  thereafter  plain- 
tiff did  in  fact  execute  and  deliver  to  him 
the  release  in  question,  wherefore  he  prays 
a  recovery  for  the  sum  so  overpaid,  and  the 
execution  of  a  release  in  due  form  if  it  shall 
be  determined  that  the  one  actually  executed 
is  in  law  imperfect  or  insufficient  to  dis- 
charge the  trust  lien.  To  the  answer  there 
was  a  general  replication,  but  no  special  re- 

ply. 

After  the  parties  had  taken  depositions  in 
support  of  the  pleadings,  the  court,  by  inter- 
locutory order,  directed  a  trial  at  law  of  two 
issues,  namely  whether  plaintiffs  did  exe- 
cute and  deliver  to  defendant  the  release 
mentioned  in  the  bill  and  whether  he  had 
paid  the  notes  secured  by  the  deed  of  trust. 
It  was  agreed  by  the  parties  that  the  evi- 
dence offered  upon  the  trial  should  consist  of 
the  depositions  theretofore  taken,  the  ex- 
hibits filed,  and  "such  additional  papers  and 
writings  as  the  parties  may  desire  to  offer" 
after  due  notice  given  to  the  opposite  party. 
The  jury  impaneled  to  try  the  issues  found 
that  plaintiffs  did  not  execute  or  deliver  the 
release,  and  that  defendant  had  not  repaid 
the  debt  secured  except  in  the  sum  of  $4,000, 
upon  the  basis  of  which  verdict  the  court, 
in  the  decree  complained  of  on  this  appeal, 
canceled  the  release,  and  directed  Colebank 
to  record  the  decree  in  his  office  and  to  note 
it  upon  the  margin  of  the  book  in  which  the 
deed  was  recorded. 

[1 , 2]  One  of  the  two  principal  contentions 
of  the  appellant  is  that  the  court  erred  In 
admitting  on  the  trial,  or  considering  when 
rendering  the  final  decree,  the  evidence  offer- 
ed to  show  nonpayment  of  the  debt,  in  the 
absence  of  a  special  reply  to  the  answer. 
The  court  overruled  his  motions  to  reject 
such  evidence  and  to  enter  a  decree  for  the 
affirmative  relief  sought  upon  the  state  of 
the  pleadings.  The  other  contention  is  that 
the  court  erred  in  refusing  to  set  aside  the 
verdict  because  of  certain  alleged  errors  com- 
mitted during  the  course  of  the  trial,  and  to 
render  a  decree  for  him  upon  the  law  and 
the  evidence  notwithstanding  the  verdict. 

Does  the  answer  within  the  meaning  of 
sections  35  and  36,  c.  125,  Code,  contain  "any 
new  matter  constituting  a  claim  for  affirma- 
tive relief,"  which  if  not  controverted  by  spe- 
cial reply  must  for  the  purposes  of  the  suit 
be  taken  as  true?  The  statute  was  not  de- 
•  signed  to  change  the  character  or  enlarge 
the  scope  of  a  cross-bill.  Its  function  and 
nvallability  remain  as  at  common  law.  With 
view  to  avoid  multiplicity  of  suits  and  fa- 


f  cilitate  the  reasonably  prompt  disposition  of 
causes  on  the  merits,  the  Legislature  deemed 
it  wise  to  permit  the  insertion  of  the  claim 
for  affirmative  relief  in  the  answer,  without 
resort  to  a  separate  pleading.  Beyond  this 
there  was  no  intention  to  go ;  and  the  usual 
principles  applicable  to  the  latter  pleading 
now  apply  and  govern  the  new  matter  so  al- 
leged by  the  respondent  in  his  answer. 
Hence,  where  the  answer,  although  praying 
affirmative  relief,  avers,  in  addition  to  the  de- 
nial of  the  allegations  of  the  bill,  only  such 
new  matter  as  could  be  set  up  by  way  of  de- 
fense no  special  reply  is  required,  but  a  gen- 
eral replication  is  sufficient  to  put  defendant 
upon  proof  of  such  new  matter.  Smith  v. 
Turley.  32  W.  Va.  14,  9  S.  E.  46;  Fulmer 
Coal  Co.  V.  Railroad  Co.,  57  W.  Va.  471,  50 
S.  E.  606 ;  Hager  v.  Melton,  66  W.  Va.  62, 66 
S.  E.  13;  Cunningham  v,  Hedrick.  23  W.  Va. 
579.  In  other  words,  as  these  and  other  de- 
cisions say,  if  the  defense  is  such  as  could, 
under  the  former  practice,  have  been  made 
by  answer,  no  reply  under  tlie  statute  is  nec- 
essary, and  the  new  matter  is  not  taken  for 
true  if  a  general  replication  is  filed.  This 
rule  applies  in  all  cases  where  the  prayer 
for  affirmative  relief  is  predicated  upon  the 
matters  substantially  set  forth  In  the  bill, 
and  introduces  nothing  new  except  facts 
tending  to  negative  charges  in  plaintiff's 
pleading. 

But  it  Is  equally  true  that  a  cross-bill  is 
proper  and  necessary  whenever  the  defend- 
ant has  equities  arising  out  of  the  subject- 
matter  of  the  suit  which  entitles  him  to  af- 
firmative relief  ngt  otherwise  obtainable 
therein.  Vinal  v.  Oil  &  Land  Co.,  14  W.  Va. 
637;  Goff  v.  Price,  42  W.  Va.  3S5.  26  S.  E. 
287 ;  Cunningham  v.  Hedrick,  23  W.  Va.  579; 
Middleton  v.  Selby,  19  W.  Va.  168;  Freeman  v. 
Egnor,  72  W.  Va.  830,  79  S.  E.  824.  By  the 
terms  of  the  statute,  he  is  permitted  to  aver 
in  the  answer  any  such  new  matter  as  would 
entitle  him  to  affirmative  relief  if  alleged  in  a 
separate  cross-bill,  with  proiper  prayer,  'in 
the  same  manner  and  with  like  effect"  as  if  a 
cross-bill  had  been  filed.  And  ordinarily, 
accordiijg  to  the  strict  rules  of  procedure, 
such  cross-complaint  is  essential  to  the  grant- 
ing of  any  affirmative  relief.  Certain  ex- 
ceptions to  the  rule  are  thus  noted  in  Railway 
Co.  V.  McGarry,  42  W.  Va.  399,  26  S.  E.  299: 

"There  are  two  important  classes  of  cases  in 
which  the  court  gives  relief  to  the  defendant 
without  a  cross-bill,  suits  for  an  account,  in 
which,  if  it  finally  appears  that  the  balance  is  in 
favor  of  the  defendant,  the  court  will  give  him  a 
decree  for  the  sum  found  to  be  due  him,  and  bills 
for  specific  performance  of  contracts,  in  which, 
if  the  parties  differ  as  to  the  terms  of  the  con- 
tract, and  that  question  is  decided  in  favor  of 
the  defendant,  the  court  will  compel  the  plaintiff 
to  perform  the  contract  thus  established.  But 
these  exceptions  illustrate  the  rule,  for  they  pro- 
ceed distinctly  upon  the  theory  that  the  coprt 
only  entertains  such  bills  upon  the  condition 
that  the  plaintiff  will  consent  to  the  same  jus- 
tice being  rendered  to  the  defendant  that  he  asks 
for  himself,  and  formerly  this  consent  was  re- 
quired to  be  expressly  given  in  the  bili." 
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Where  a  crpas-bUl  !s  proper  or  necessary 
and  is  filed.  It  becomes,  in  effect,  a  subsid- 
iary or  auxiliary  suit,  but  ordinarily  it  does, 
not  fall  with  the  dismissal  of  the  original 
bill.  It  is  competent  for  the  court  to  dismiss 
the  plalntiflfs  case,  and  afterwards  treat  and 
proceed  with  the  cross-bill  as  an  original 
bill  for  relief.  "As  a  means  of  defense  it 
may  be  said  to  have  accomplished  Its  object 
in  that  respect,  when  the  original  bill  is 
dismissed  by  the  court;  but  so  far  as  related 
to  the  matters  set  up  therein,  as  to  which 
it  prays  affirmative  relief,  its  legitimate  pur- 
pose and  office  has  not  been  attained,"  and 
dismissal  of  the  original  bill  does  not  dis- 
pose of  the  cross-complnlnt,  upon  which  the 
court  must  thereafter  adjudicate  the  rights 
which  it  asserts.  Vinal  v.  Oil  &  Land  Co., 
14  "W.  Va.  637 ;  Pethtel  v.  McCullough,  49  W. 
Va.  524,  39  S.  E.  199.  Where  the  cross-bill  or 
answer  is  simply  defensive,  or  equity  is  with- 
out Jurisdiction  in  the  main  suit,  such  de- 
fensive matter  is  embraced  in  a  general  dis- 
missal. Spies  V.  Railroad  Co.,  60  W.  Va.  390, 
55  S.  B.  464.  But,  as  already  stated,  such 
dismissal  does  not  carry  with  it  an  answer 
setting  up  facts  calling  for  aflSrmative  re- 
lief. Pyle  V.  Henderson,  66  W.  Va.  39,  63 
S.  E.  762;  Assurance  Society  t.  Wilson, 
110  Va.  571,  66  S.  E.  836. 

It  is  not  necessary,  however,  to  base  the 
decision  upon  the  statute  with  whose  provi- 
sions plaintiffs  did  not  comply,  since  they 
failed  to  file  or  tender  the  special  reply  re- 
quired by  sections  35  and  36,  chapter  125, 
Code,  to  the  answer  of  the  defendant  in  so 
far  as  it  sets  up,  If  at  all  "any  new  matter 
constituting  a  claim  for  aflirmatlve  relief." 
Such  matter  alleged  in  an  answer,  when  not 
controverted  by  such  reply,  entitles  a  plain* 
tiff  under  the  sections  to  a  decree  or  verdict, 
as  the  case  may  be,  in  his  favor.  The  sub- 
stantial facts  involved  and  those  upon  which 
depend  a  Just  determination  of  the  rights  of 
the  parties,  the  plaintiffs  and  the  defendant, 
were  developed  suflSciently  upon  the  trial  of 
the  issue  out  of  chancery  directed  by  an 
order  entered  in  the  cause  while  it  was  pend- 
ing in  the  court  below,  to  enable  us  to  dis- 
pose of  the  cause  upon  its  merits  without 
considering  and  finally  determining  whether 
the  answer  does  or  does  not  aver  such  new 
matter  as  required  a  special  reply.  This 
course  is  warranted  by  the  motions  of  the  de- 
fendant, referred  to,  to  set  aside  the  verdict 
and  decree  for  him  upon  the  lawand  facts 
proved,  notwithstanding  the  verdict. 

If,  as  claimed  by  defendant,  the  court 
misdirected  the  Jury  and  permitted  the  intro- 
duction of  inadmissible  testimony  and  ex- 
cluded competent  proof,  oral  and  documen- 
tary, sufllclent  to  deprive  the  verdict  of  its 
advisory  quality,  the  errors  so  committed 
luay  also  have  rendered  erroneous  the  de- 
cree pronounced  in  the  case. 

[6,  73  The  finding  of  a  Jury  upon  such  an 
issue  has  no  force  or  value  except  in  so  far 
as  it  may  enable  a  court  of  equity  to  arrive 


at  a  Just  conclusion  upon  the  merits  of  a 
controversy  before  it  for  adjudication.  The 
chancellor  may  approve  and  predicate  his 
decree  upon  it,  or,  if  dissatisfied,  disapprove 
it  or  award  a  new  trial,  or  disregard  it  and 
decree  as  he  thinks  the  law  and  evidence 
requires,  without  the  aid  of  a  second  Jury. 
But  if  he  approves  a  finding  unwarranted 
by  the  facts  proved  and  which,  but  for  the 
errors  committed  during  the  trial,  ought  to 
have  been  different,  the  errors  will  also  vi- 
tiate the  decree*  based  upon  it.  The  vice  of 
the  one  inheres  in  the  other.  In  Nease  v. 
Oapehart,  15  W.  Va.  299,  306,  it  was  said : 

"It  is  true  that  the  object  of  directing  the 
issue  is  to  satisfy  the  conscience  of  the  chancel- 
lor; but  that  conscience  must  be  satisfied  with 
the  verdict  of  the  jury  upon  an  issue  properly 
directed,  where  no  errors  have  been  committed 
during  the  trial  thereof,  either  by  the  court  or 
jury  to  the  prejudice  of  either  party.  Henry  v. 
Davis,  7  W.  Va.  715." 

Errors  committed  during  the  trial  is  the 
significant  qualifying  phrase.  That  such  er- 
rors were  committed  both  as  to  the  direc- 
tions given  and  as  to  the  rulings  upon  the 
admissibility  of  the  proof  offered  there  can 
be  no  doubt,  nor  that  the  decree  itself  is 
wrong  Independent  of  the  verdict  which  It 
approved  and  adopted. 

[3,  4]  The  manifest  object  of  the  suit  is 
the  cancellation  of  the  paper  purporting  to 
be  executed  by  plaintiffs  and  to  be  a  release 
of  the  deed  of  trust  lien  for  $18,000  on  valu- 
able real  estate  owned  by  the  defendant  in 
Thomas,  and  which  release  plaintiffs  charge 
is  a  forgery.  The  legality  of  that  paper  is 
a  vital  element  or  factor  in  the  determina- 
tion of  the  Issues  arising  upon  the  record. 
Upon  the  defendant  the  court  placed  the 
burden  of  proving  its  due  execution,  valid- 
ity, and  genuineness,  notwithstanding  the 
averments  of  the  bill  that  it  is  a  forgery. 
Ordinarily,  on  him  who  affirms  the  exist- 
ence of  a  fact  or  thing  necessary  to  obtain 
the  relief  he  seeks  rests  the  burden  of  es- 
tablishing that  fact  or  thing.  1  Jones  on 
Evidence,  §  178.  A  fairly  accurate  test  as 
to  the  proper  location  of  the  burden  of  proof 
is  which  party  would  be  defeated  if  no  evi- 
dence were  offered  upon  the  issues  raised 
by  the  pleadings.  Glifton  v.  Weston,  54  W. 
Va.  250,  260,  46  S.  E.  360:  11  Amer.  &  Eng. 
Bnc.  Law  (2d  Ed.)  335;  10  R.  0.  U  898,  900. 
Upon  the  trial  of  the  accused  under  an  indict- 
ment charging  the  forgery  of  an  instrument 
of  a  like  character,  would  it  not  be  the  duty 
of  the  state  to  establish  the  fact  charged? 
If  no  proof  were  offered  either  by  the  state 
or  the  accused,  an  acquittal  necessarily 
would  ensue,  and  would  not  the  same  result 
in  effect  have  followed  had  neither  party  to 
this  controversy  offered  any  proof  touching 
the  validity  and  genuineness  of  the  release? 
If  the  release  is  not  genuine  it  is  fraudu- 
lent, and  where  fraud  is  relied  upon  by  the 
one  who  is  injured  by  it,  he  must,  to  suc- 
ceed, clearly  establish  the  nature  and  char- 
acter of  the  fraud  pleaded  or  no  relief  can 
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l>e  given  him.  This  Is  the  general  rule,  al- 
though there  may  be  circumstances  which 
will  shift  the  burden  of  Impeachment  to  the 
Party  who  Is  benefited  by  the  transaction, 
as  In  the  case  of  fraudulent  conveyances  by 
a  husband  to  his  wife  or  dependent  rela- 
tives. But  to  vary  the  rule  there  must  be 
some  circumstances  that  qualify  or  alter  Its 
application. 

[6]  By  rulings  upon  the  admissibility  of 
documentary  proof  offered  and  rejected  and 
upon  instructions  given  for  plaintiffs  and 
upon  Instructions  requested  by  defendant 
and  not  given,  the  effect  of  the  verdict  was 
rendered  erroneous,  and  hence  Inconclusive 
upon  the  Issues  Involved.  The  documents 
thus  substantially  deprived  of  their  proba- 
tive value  upon  the  claim  of  payments, 
which  the  defendant  sought  to  prove  by 
them  he  made  In  satisfaction  of  the  Indebt- 
edness secured  by  the  deed  of  trust,  are 
books  kept  by  him  to  show  the  accounts  of 
his  patrons  for  money  deposited  with  him 
as  a  private  banker.  They  were  Identified 
and  authenticated^  one  as  a  book  of  origi- 
nal entries  made  In  the  usual  course  of 
banking  business  transacted  between  de- 
fendant and  his  depositors,  the  other  as  a 
ledger  Into  which  the  entries  were  posted 
in  the  manner  usually  followed  In  sucli 
business.  When  first  tendered,  the  court 
refused  to  admit  them  for  any  purpose,  but 
later  admitted  them  for  a  qualified  purpose, 
namely,  merely  as  memoranda  to  refresh 
the  recollection  of  the  witnesses  who  were 
familiar  with  the  transactions  contained  In 
and  vouched  for  by  the  books,  and  who 
clearly  identified  them  and  the  purposes  «,o 
which  they  were  devoted  and  the  time  and 
manner  of  making  the  entries  In  them,  aad 
who  testified  with  respect  thereto.  Finally, 
however,  the  court  did  admit  them,  but  by 
an  Instruction  stUl  further  qualifying  their 
evidentiary  force  and  value — ^to  say  tho 
least  It  Is  not  free  from  ambiguity — submit- 
ted to  the  Jury  the  question  whether  the 
daybook  was  in  fact  what  It  purports  to  be, 
a  book  of  original  entries  kept  by  defendant 
to  record  dally  receipts  and  disbursements 
of  money,  whether  the  entries  were  made  in 
the  usual  course  of  such  business  and  on 
the  dates  they  appear  therein,  limited  their 
effect  as  proof  only  of  the  "res  gestae"  and 
as  corroborative  of  the  witnesses,  Benedetto 
and  Ragonose,  "if  it  does  so  corroborate" 
them,  but  "in  so  far  only  as"  to  show  the 
manner  in  which  the  said  daybook  and  ledg- 
er were  kept  and  entries  therein  made,  and 
to  give  them  only  such  weight  as  In  the  opin- 
ion of  the  Jury  they  corroborate  the  evi- 
dence of  said  witnesses ;  but  "neither  of  said 
books  nor  the  entries  therein  can  be  consid- 
ered by  the  Jury  as  evidence  that  the  money 
was  In  fact  paid  or  loaned  to  the  plaintiffs, 
as  shown  by  said  books,  or  the  dates  of  such 
payments  or  loans,  except  so  far  as  tho 
books,  or  the  entries  therein,  from  their  ap- 
pearance, may  corroborate  the  evidence  of 


said  Benedetto  and    his  bookkeeper    as  to 
such  payments  or  loans.*' 

The  only  proof  challenging  the  authentic- 
ity and  verity  of  either  book  and  the  regu- 
larity of  the  entries  In  them  as  regards  the 
payments  Involved  Is  the  uncorroborated 
statement  of  one  of  the  pHalntlffs  that  when 
he  examined  the  ledger,  the  page  therein  on 
which  the  account  between  them  and  the 
defendant  was  posted  was  not  then  lo^  that 
book.  He  does  not,  however,  say  the  sever- 
al items  so  collected  were  not  In  the  day- 
book. His  testimony  and  that  of  Benedetto 
^and  Fred  Ragonese,  his  clerk  and  bookkeep- 
er, clearly  establishes  the  Identity  of  the 
ledger,  and  that  of  Benedetto  and  Ragonese 
the  Identity  of  both  books;  many  of  the  en- 
tries in  each  being  made  by  one  or  the  oth- 
er of  them  in  his  own  handwriting.  These 
entries  they  also  verified.  With  their  au- 
thenticity and  verity  sufficiently  established 
to  render  them  admissible  in  evidence,  were 
the  rulings  prescribing  the  limitations  upon 
their  evidentiary  value  lawful  and  proper? 

Hie  entries  in  the  daybook  apparently 
were  made  In  the  due  and  orderly  conduct 
of  the  business  transactions  represented  by 
them.  Together  with  other  Italians,  plain- 
tiffs, were  the  customers  of  Benedetto. 
They  were  connected  by  marriage,  their  sis- 
ter being  Benedetto's  wife;  they  were  part- 
ners with  him  in  the  saloon  business;  their 
social  and  business  relations  were  cordial 
and  intimate  during  these  transactions,  and 
were  disturbed  only  after  this  controversy 
arose.  The  Dl  Baccos  admit  knowledge  of 
the  character  of  Benedetto's  business,  its  ex- 
tent and  scope,  confess  the  receipt  of  money 
■borrowed  of  him,  but  insist  they  repaid  it. 
Does  not  this  testimony  abundantly  warrant 
the  conclusion  that  the  books  possessed  a 
higher  degree  or  quality  of  proof  than  was 
accorded  to  them  during  the  progress  of  the 
trial,  and  do  ihesy  not  tend  strongly  to  sus- 
tain the  claim  of  Benedetto  as  to  these  pay- 
ments? 

Q%e  daybook  satisfies  each  of  the  four  con- 
ditions of  admissibility  prescribed  in  Vinal 
V.  Oilman,  21  W.  Ya.  301,  45  Am.  Rep.  562 ; 
it  is  a  book  of  original  entries;  the  entries 
apparently  were  contemporaneous,  or  virtual- 
ly so,  with  each  transacti(m;  were  made  in 
the  regular  course  of  business;  and  the  «i- 
trants  had  personal  knowledge  of  the  trans- 
actions. The  right  to  have  the  benefit  thereof 
as  primary  evidence  of  the  facts  it  discloses, 
free  from  any  Judicial  suspicion  expressed  in 
the  hearing  of  the  jury  in  so  far  as  they  re- 
late to  the  matters  in  dispute,  is  supported 
also  by  Architects  &  Builders  y.  Stewart,  68 
W.  Va.  506,  70  Si  B.  113,  36  li.  R.  A.  (N.  a) 
890,  and  Deltz  v.  McVey,  77  W.  Va.  601,  87 
S.  E.  926.  Subject  to  the  quaUfied  right  of 
the  court  or  jury,  as  the  case  may  be,  to  test 
the  regularity  of  the  entries  and  the  effect 
to  be  given  to  them,  the  books  should  have 
been  submitted  without  reflection  upon  their 
probative  value. 
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The  next  qnestioii  for  determination  is 
whether  the  proof  satisfactorily  shows  that 
the  controverted  payments  actnally  were 
made,  as  Benedetto  claims  they  were,  in  dis- 
charge of  the  indebtedness  involved;  whether 
he  has  paid  more  than  was  due  on  that  ac- 
count, and  if  so  whether  the  Dl  Baccos  ex- 
ecuted the  release  and  the  receipt  also  involv- 
ed. The  $4,000  payment  on  the  debt  secured 
is  admitted.  It  discharged  two  notes,  each 
for  $2,000,  which  were  surrendered  to  de- 
fendant, not  promptly,  but  finally;  and  he 
produced  them  at  the  trial.  CJombined,  the 
credits,  except  the  $4,000  payment  admitted, 
exhibited  by  the  books  and  which  cover  the 
period  from  February  10,  1914,  to  February 
22,  1915,  and  being  in  amounts  ranging  from 
$150  to  $2,370,  aggregate  $16,350,  for  which 
the  receipt  in  question  was  given  as  of  the 
last  date  and  the  release  on  the  following 
day,  if  either  is  valid.  Both  are  to  be  con- 
sidered as  factors  in  determining  the  mat- 
ters in  issue  upon  this  writ.  These  several 
items  appear  on  the  daybook  as  original  en- 
tries, apparently  with  the  same  regularity 
and  in  the  same  order  as  the  items  of  trans- 
actions with  other  customers.  Evidently  it 
was  not  kept,  nor  the  entries  made,  by  a 
skillful  penman,  clerk,  or  cashier.  They  are 
written  in  Italian,  and  hence  not  readily  un- 
derstood by  one  not  versed  in  that  language, 
though  of  course  the  numerals  are  familiar 
and  intelligible.  These  primitive  or  inartistic 
methods  of  bookkeeping  do  not  necessarily 
impeach  or  discredit  them,  nor  is  there  any- 
thing there  that  does  so;  nothing  which 
reasonably  can  be  said  to  raise  an  insuper- 
able objection  to  their  admissibility  as  evi- 
dence of  the  accuracy  of  their  contents.  If 
made  as  they  purport  to  have  been,  they 
sustain  the  contention  that  what  they  show 
actually  occurred  as  to  the  financial  matters 
now  being  investigated,  especially  when  cor- 
roborated by  the  receipt  and  the  release  to 
each  of  which  we  now  refer. 

Neither  of  these  papers  was  produced,  nor 
could  they  be,  if  it  be  true  that  they  ever  had 
a  tangible  existence,  since  both  were  lost  or 
stolen^  defendant  says,  while  he  was  in 
Pittsburgh  in  February,  1916,  though  the  re- 
lease was  admitted  to  record  and' recorded, 
of  which  a  certified  copy  is  in  the  record,  on 
the  day  he  departed  for  that  city.  Witnesses 
to  whom  Benedetto  exhibited  each  paper  tes- 
tify to  his  having  them  in  his  possession. 
One  or  more  of  them  saw  and  examined  each 
paper  and  recognized  and  identified  the  sig- 
natures of  the  two  Di  Baccos  with  which 
they  said  they  were  familiar.  While  some  of 
them  saw  one  paper  only,  others  saw  both. 
They  seem  to  be  frank  and  intelligent  wit^ 
nesses,  nor  is  their  testimony  impeached  or 
contradicted.  To  Smith,  a  practicing  attor- 
ney, Benedetto  delivered  the  release  and  asked 
to  be  advised  whether  after  the  lapse  of  one 
year  it  had  any  legal  effect  or  was  recorda- 
ble, he  apparently  having  some  doubt  upon 
that  subject,  and,  being  assured,  he  further 


requested  Smith  to  hare  it  recorded,  and  ac- 
cordingly it  was  recorded  and  redelivered  to 
Benedetto  who  thereafter  lost  it.  The  receipt 
and  the  signatures  thereon  also  were  identi- 
fied substantially  by  at  least  two  persons 
who  saw  it.  The  loss  of  valual;)le  XMiP^rs  is 
not  an  extraordinary  occurrence,  indeed  it 
is  not  an  infrequent  occurrence.  Many  rea- 
sonably careful  and  prudent  i)ersons  have 
sustained  such  losses.  Benedetto  was  neither 
prudent  nor  careful,  for  after  lichtensteln,  to 
whom  he  exhibited  the  receipt  for  examina- 
tion in  aid  of  a  proposed  loan  of  money,  re- 
turned it  to  him,  he  carelessly  put  it  into 
his  pocket,  so  Lichtensteln  says.  Besides, 
he  lost  money  at  the  same  time,  and  gave 
notice  of  the  fact  at  once  in  a  Pittsburgh 
newspaper,  and  produced  the  receipt  for  the 
amount  paid  for  the  advertisement,  and 
promised  to  obtain  and  file  the  advertisement 
itself,  but  did  not  do  so. 

There  are  other  circumstances  immediately 
associated  in  time  and  place  with  the  main 
and  incidental  transactions,  which,  while  not 
conclusive,  throw  some  light  upon  the  neces- 
sitous demands  made  upon  the  plaintiffs  for 
money.  Whether  they  came  possessed  of 
property  of  value  when  they  arrived  from 
Italy  there  is  nothing  in  the  record  to  show. 
The  defendant,  their  brother-in-law,  permit- 
ted one  of  them  to  join  with  him  in  the  sa- 
loon business  at  Thomas  and  later  the  other 
one.  In  1913  plaintiffs  began  the  erection  of 
a  large  three-story  brick  building  in  Thomas 
for  business  purposes.  (They  say  they  did  not 
need  the  money  which  Benedetto  insists  he 
paid  them,  but  had  laid  by  funds  sufficient 
to  defray  the  expenses  incident  to  that  enter- 
prise, wherefore  they  deny  that  they  needed 
his  assistance,  and  that  he  contributed  any- 
thing thereto  by  repaying  what  he  owed 
them.  If  their  testimony  be  true,  they  have 
acquired  within  the  limited  time  since  their 
departure  from  Italy  valuable  real  and  per- 
sonal property  free  and  acquit  of  incumbranc- 
es from  money  earned  in  the  prosecution  of 
business  in  which  they  were  interested  joint- 
ly with  him,  a  settlement  of  which  is  also  in 
litigation. 

The  release  purports  to  have  been  acknowl- 
edged by  the  Di  Baccos  before  W.  A.  Jones, 
a  Justice  of  the  peace  of  Tucker  county,  and 
although  it  is  unnecessary,  indeed  unusual, 
to  aiflx  a  seal  to  a  certificate  of  acknowledg- 
ment of  a  recordable  instrument,  the  official 
seal  of  Jones  as  justice  was  impressed  upon 
the  paper  or  indented  into  it.  He  does 
not  recall  the  presence  of  the  plaintiffs  In  his 
office  for  the  purpose  of  acknowledging  the 
release  or  for  any  other  purpose  at  the  time 
it  is  claimed  they  did  appear,  or  that  he 
took  and  certified  the  acknowledgment  and 
affixed  the  seal  which  he  admits  he  had; 
but  he  does  not  expressly  deny  that  the  par- 
ties thereto  were  in  his  office  at  that  time, 
or  that  he  took  and  certified  the  acknowl- 
edgment. The  most  he  says  is  that  he  does 
not   remember  the  incident.     Thomas,   the 
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constable,  says  be  then  was  In  the  ofBce  of 
Jones,  and  that  neither  Benedetto  nor  the 
Dl  Baccos  were  there  while  he  was  present 
during  the  time  fixed  by  the  defendant. 
However,  Smith,  who  was  familiar  with  the 
signature  of  Jones,  says  that,  although  he 
did  not  examine  it  carefully,  he  would  have 
done  so  if  there  had  been  any  suspicion  in 
his  mind  as  to  the  genuineness  of  Jones'  sig- 
nature. Colebank,  the  clerk,  who  admitted 
the  release  to  record  and  recorded  it,  knew 
the  signature  of  Jones  and  its  peculiarities, 
and  testifies  that  the  latter  were  such  as  to 
impress  the  mind  of  any  one  who  saw  the 
signature,  and  expressed  the  opinion  that  if 
there  had  been  anything  about  it  sufficient 
to  create  a  suspicion  of  its  genuineness,  he 
would  not  have  admitted  the  paper  to  rec^ 
ord  without  first  making  some  effort  to  ascer- 
tain whether  the  signature  was  real  and 
genuine. 

There  are  other  facts  and  circumstances  of 
an  evidentiary  character,  some  of  which  are 
confirmatory  and  some  more  or  less  contra- 
dictory of  what  has  been  said,  but  all  of 
which  have  been  examined  and  considered, 
with  the  result  that  we  are  constrained  to 
reverse  the  decree  complained  of  and  enter 
here  such  a  decree  as  we  think  the  circuit 
court  should  have  entered,  namely,  one  grant- 
ing the  relief  prayed  for  by  defendant  in  the 
cross-bill  answer;  and  such  will  be  the  de- 
cree. 

'  (82  W.  Va.  78) 

KEKNS  V.  CARR  et  al.    (No.  3344.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Estates  ®=»1(K1)— Merger. 

Subject  to  certain  exceptions  based  upon 
equitable  principles,  where  a  greater  and  a  less 
estate  unite  in  the  same  person  without  an  in- 
termediate estate,  the  less  immediately  merges 
or  disappears  in  the  greater. 

2.  Deeds   «g=>124  (.S)— Wills   <©=»649  —  Re- 
straint ON  Alienation— -Fee— Validity. 

The  right  of  alienation  is  an  inherent  and 
inseparable  quality  of  an  estate  in  fee  simple, 
whether  the  estate  be  created  by  grant  or  de- 
vise; and  where  either  forbids  all  alienation, 
it  is  void  because  repugnant  to  the  estate  grant- 
ed or  devised. 

3.  Deeds    ^=»149  —  Tbusts   ^=»12  — Spend- 
thrift Trusts— (Restraint  on  Alienation. 

Though  restraints  upon  the  alienation,  vol- 
untary or  involuntary,  of  equitable  life  estates, 
commonly  designated  spendthrift  trusts,  are 
valid,  a  grantor  or  devisor  may  not  restrain  the 
alienation,  voluntary  or  involuntary,  of  a  legal 
life  estate. 

« 

4.  Deeds  <£P=:»149— Restraint  on  Alienation 
—Validity. 

Provisions  of  a  deed  conveying  a  legal  life 
estate  with  remainder  over,  that  the  grantee  **is 
not  to  have  the  power  to  sell  or  make  a  deed  for 
such  land,"  and  that  a  court  *'i8  not  to  have 
the  right  to  sell  or  rent"  it  for  the  grantee's 
debts,  are  void  as  an  unlawful  restramt  upon 
alienation. 


5.  Deeds  <g=>211(3>  —  Action  to  Set  Aside- 
Fraud— Evidence. 
Kvidencp  of  the  fraud  alleged  in  the  bill  and 
denied  in  the  answers  thereto  when  examined 
and  considered  is  found  to  be  sufficient  to  bus- 
tain  the  allegation. 

Appeal  from  Circuit  Court,  Tucker  County. 

Suit  by  Jemima  Kerns  against  John  Carr 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.  Decree  affirmed,  and  cause  re- 
manded for  further  proceedings. 

A.  R.  Stallings,  of  Parsons,  for  appellanta. 
J.  W.  Harman,  of  Parsons,  for  appellee. 

LYNCH,  J.  The  decree  declares  fraudulent 
and  void  as  to  the  claim  of  the  plaintiif  a 
deed  made  by  John  Carr,  her  brother,  to  his 
codefendants,  O.  L.  Carr  and  Estman  Carr, 
his  sons,  and  S.  M.  Carr,  his  daughter,  Oc- 
tober 25,  1915,  and  subjects  to  sale  the  life 
estate  of  the  grantor  created  by  Enos  Carr, 
his  father,  by  deed  of  conveyance  to  him  for 
life,  with  remainder  over  in  fee  to  his  chil- 
dren December  11,  18S5.  Enos  Carr  died 
intestate,  leaving  surviving  liim  the  plaintiff. 
J<^n  Carr,  and  others  his  heirs  at  law,  and 
they  united  in  a  deed  bonveying  with  cove 
nants  of  general  warranty  land  sold  by  Enos 
Carr  to  H.  C.  Jennings  and  his  brother  in  his 
lifetime,  but  for  which  he  did  not  make 
them  a  deed.  The  covenant  was  broken  and 
from  the  breach  a  liability  accrued,  which 
the  parties  thereto  compromised  and  adjust- 
ed by  the  payment  and  acceptance  of  a  fund 
to  which  each  of  the  grantors  except  John 
contributed,  and  who  thereafter  sued  and  re- 
covered judgments  against  him  each  for  the 
pro  rata  share,  for  which  he  refused  to  cwn- 
pensate  them.  There  is  therefore  no  con- 
troversy as  to  the  validity  and  binding  ef- 
fect of  the  monetary  claim  involved  upon 
this  appeal. 

There  are  for  decision  but  two  main  ques- 
tions; the  proper  construction  and  interpre- 
tation of  the  deed  from  Enos  Carr  to  his  son 
John,  and  the  sufficiency  of  the  proof  to 
show  fraud  in  the  deed  from  John  Carr  to 
his  children.  All  others  are  minor  or  inci- 
dental. 

[1]  The  first  question  requires  an  interpre- 
tation of  the  provision  of  the  deed  of  Enos 
carr,  the  language  of  which  is: 

"John  Carr  is  not  to  have  power  to  sell  or 
make  a  deed  for  such  land,  nor  the  law  nor 
court  of  justice  is  not  to  have  the  right  to  sell 
or  rent  this  land  for  John  Carr's  debts,  at  his 
death  [it]  is  to  pass  to  his  lawful  heirs." 

It  is  conceded  that  the  deed  vested  in  the 

grantee  an  estate  for  life  only,  and  such  is 

the  plain  import  of  the  instrument  itself. 

Nor  does  it  create  or  signify  an  intention  to 

create  a  trust  for  his  benefit  or  protection 

against  the  demands  of  creditors.    It  conveys 

land  directly  to  him,  with  remainder  over  to 

his  children  in  fee.    However,  conceding  the 

power  to  convey,  his  deed  of  October  25th 

effected  nothing  more  than  the  merger  of  the 

life  estate  so  created  into  the  fee-simple  esr 


^=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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tate,  for  when  a  greater  aad  a  less  estate 
nnite  in  the  same  person  without  an  inter- 
mediate estate,  the  less  immediately  merges 
or  disappears  in  the  greater.  2  Bouv.  In- 
stitutes, 375,  No.  1989;  2  Minor's  Institutes 
(2d  Ed.)  368;  Scott  v.  Scott,  18  Grat.  (Va.) 
150;  Turk  v.  Skiles,  45  W.  Va.  82,  30  S.  E. 
234;  Wade  v.  South  Penn  OU  Co.,  45  W. 
Va.  380,  32  S.  E.  169.  To  this  general  rule 
there  may  be  exceptions  based  upon  equitable 
principles,  as  where  a  mortgage  or  trust  lien 
may  be  preserved,  without  injustice  to  any  of 
the  parties  interested,  as  held  in  Sullivan 
V.  Saunders,  66  W.  Va.  350,  66  S.  E.  497, 
42  L.  R.  A.  (N.  S.)  1010,  ^9  Ann.  Cas.  480. 

[21  Is  the  provision  quoted  from  the  Enos 
Carr  deed  void  as  an  attempt  to  impose  a  re- 
straint upon  the  right  of  alienation?  There 
seems  to  be  a  general  unanimity  of  opinion 
among  the  authorities  discussing  the  subject 
that  the  right  of  alienation  is  an  inherent 
and  inseparable  quality  of  an  estate  in  fee 
simsple  whether  the  estate  be  created  by 
grant  or  devise;  and  a  grant  or  devise  which 
forbids  all  alienation  is  void  as  to  the  limita- 
tion because  repugnant  to  the  estate  granted 
or  devised.  24  Am.  &  Eng.  Enc  Law,  8^, 
citing  many  English  and  American  decisions. 
The  reason  usually  assigned  as  the  basis  -of 
this  conclusion  is  that  as  property  is  necessa- 
ry for  trade  and  commerce  between  individu- 
als and  nations,  it  cannot  lawfully  be  with- 
drawn from  such  uses  by  restrictions  placed 
upon  its  disposal. 

After  an  elaborate  discussion  and  review 
of  the  decisions  as  regards  the  validity  of 
such  restraints  and  the  manner  in  which  they 
may  lawfully  be  imposed.  Judge  Brannon 
reached  the  conclusion  in  Guernsey  v.  Lazear, 
51  W.  Va.  328,  41  S.  E.  405,  that  although  a 
wife  lawfully  may  by  will  intrust  her  execu- 
tor with  land  and  the  collection  and  disburse- 
ments of  the  rents  and  profits  thereof  for  the 
use  and  benefit  of  her  husband  while  he  lives, 
and  may  provide  that  neither  the  real  estate 
nor  its  profits  shall  be  bound  for  his  past  or 
future  debts,  she  cannot  lawfully  devise  the 
land  and  profits  directly  to  him  for  life  or 
in  fee  upon  the  same  condition  as  to  debts 
and  liabilities.    He  says: 

"So  if  a  life  estate  is  conveyed  to  the  party 
himself,  vesting  him  with  the  legal  estate,  such 
a  limitation  or  provision  against  alienation  or 
debts  would  be  void."  51  W.  Va.  340,  41  S. 
E.  410. 

This  may  be  and  perhaps  is  dictum  merely, 
but  the  principle  is  sustained  by  abundant 
authority,  and  Is  questioned  scarcely  any- 
where, if  at  all,  though  in  this  state  and  in 
many  others  restraints  upon  the  alienation 
of  equitable  life  estates,  commonly  designat- 
ed ''spendthrift  trusts,"  are  valid.  Guernsey 
V,  Lazear,  supra;  Hoffman  v.  Beltzhoover, 
71  W.  Va.  72,  76  S.  E.  968.  The  point  seems 
not  to  have  been  decided  in  this  state,  yet 
it  is  held  generally  that  a  provision  for  the 
forfeiture  or  limitation  over  to  a  third  per- 
son  of  a  life  estate  or  interest  upon  the 


alienation,  voluntary  or  involuntary,  of  such 
life  estate  or  interest,  is  valid.  Gamp  v. 
Cleary,  76  Va.  140;  Gray,  Restraints  on 
Alienation,  §  78;  24  Am.  &  Eng.  Enc.  Law, 
870. 

[3, 4]  But  this  case  presents  a  problem 
slightly  different  The  provision  Is,  not  that 
the  life  tenant  and  his  assigns  shall  upon 
alienation  lose  the  estate  by  forfeiture  or  by 
limitation  over,  but  that  he  shall  be  com- 
pelled to  keep  it,  so  that  neither  his  grantees 
nor  his  creditors  can  acquire  or  charge  It 
The  case  of  Camp  v.  Cleary,  supra,  stated 
the  question,  but  declined  to  consider  it  be- 
cause not  necessary  to  the  decision.  In  Rail- 
way Co.  V.  Ilonaker,  66  W.  Va.  136,  148, 
66  S»  E.  104,  27  L.  R.  A.  (N.  S.)  388,  restric- 
tions upon  the  alienation  of  an  estate  in  fee 
were  held  void.  See,  also,  Totten  v.  Coal 
&  Coke  Co.,  67  W.  Va.  639,  643,  68  S.  E.  373, 
where  many  authorities  are  cited.  In  that 
case,  T.  K.  Totten  for  a  small  money  con- 
sideration and  "a  good  and  peaceable  life 
maintenance"  granted  to  his  wife  and  chil- 
dren all  of  his  estate,  reserving  to  himself  the 
legal  title  for  his  life,  and  further  providing 
that: 

"If  the  said  T.  K.  Totten  an4  wife  think  they 
can  better  their  situation,  then  they  shall  be 
vested  with  the  right  and  power  to  sell  and 
convey  anything  embraced  in  this  deed." 

Pursuant  to  that  power  they  sold  the  prop- 
erty. It  was  held  by  a  divided  court  that 
the  first  grantees  took  only  an  estate  for  the 
life  of  the  grantor,  subject  to  the  reserved 
power  of  alienation,  and  that  the  reconvey- 
ance was  valid.  Though  the  first  grantees 
were  thus  deprived  of  their  power  of  aliena- 
tion over  the  estate  conveyed  to  them,  such 
restraint  did  not  totally  or  unreasonably  re- 
move the  property  from  the  channels  of  com- 
merce since  the  power  of  alienation  remained 
in  the  grantor,  according  to  the  majority 
view,  nor  was  there  any  stipulation  that  the 
property  should  not  be  liable  for  the  debts  of 
the  grantees. 

The  discussion  in  Guernsey  v.  Lazear,  su- 
pra. Indicates  the  trend  of  this  court  toward 
holding  such  restraints  upon  the  alienation 
of  a  legal  life  estate  void,  and  such,  we  think, 
is  the  correct  view,  the  view  supported  alike 
on  principle  hnd  authority.  Brandon  v. 
Robinson,  18  Ves.  429;  McCleary  v.  Ellis,  54 
Iowa,  311,  6  N.  W.  571,  37  Am.  Rep.  205 ;  M.C- 
Cormick  Harv^esting  Machine  Co.  v.  Gates,  75 
Iowa,  343,  39  N.  W.  657 ;  Henderson  v.  Har- 
ness, 176  111.  302,  52  N.  E.  68 ;  Todd  v.  Sawyer, 
147  Mass.  570,  17  N.  E.  527;  Butterfield  v. 
Reed,  160  Mass.  361,  35  N.  B.  1128;  Ehris- 
man  v.  Sener.  162  Pa.  577,  29  Atl.  719 ;  Mc- 
Clure  v.  Cook,  39  W.  Va.  579,  586,  20  S.  B. 
612;  Gray,  Restraints  on  Alienation,  §  134; 
2  Jarman  on  Wills  (6th  Ed.)  p.  1495 ;  24  Am. 
&  Eng.  Enc.  Law,  870.  The  law  goes  sufB- 
ciently  far  in  sanctioning  the  removal  of  prop- 
erty from  the  field  of  commercial  and  busi- 
ness intercourse  and  exchange  when  it  sus- 
tains the  inalienable  equitable  life  estates 
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known  as  iQ>endtbiift  tmsts.  It  should  not 
further  extend  the  doctrine  to  Include  legal 
life  estates,  thus  Increasing  the  opportunities 
by  which  the  exercise  of  the  pbwer  of  aliena- 
tion may  be  unduly  restricted  and  property 
lose  its  qualities  as  an  article  of  trade  and 
exchange.  Hence  we  are  of  the  opinion  that 
the  deed  from  John  Carr  to  his  children  was 
valid,  unless  made  and  accepted  In  pursu- 
ance of  a  plan  to  defraud  creditors. 

Though  named  a  defendant  and  duly  sum- 
moned, John  Oarr  did  not  demurr  or  answer 
or  otherwise  appear,  and  the  bill  waa  taken 
pro  confesso  as  to  him;  nor  did  he  testify 
In  the  case.  He  therefore  waived  proof  of 
the  fraud  charged;  Indeed,  presumably  ad- 
mitted it.  But  his  admission  cannot  be  used 
against  his  codefendants,  who  in  their  answer 
have  denied  the  fraud  charged.  It  binds  him, 
-but  not  necessarily  thenu 

[5]  Does  the  burden  rest  upon  the  plaintiff 
to  show  the  fraudulent  intent  and  purpose  of 
the  deed  and  the  wrongful  participation  of 
the  grantees  therein  with  knowledge  of  such 
designs,  or  on  them  to  show  th^ir  tnnocency 
or  lack  of  knowledge  of  such  intention  and 
purpose  on  his  part?  It  is  unnecessary  to 
locate  that  burden  definitely  if  the  evidence 
Introduced  is  sufficient  to  support  the  decree 
of  which  complaint  is  made.  If  it  is,  it 
matters  not  who  assumed  that  burden.  For 
virtually  the  decree  adjudged  against  the 
grantees  upon  the  question  of  scienter  and 
participation  in  the  fraudulent  design  con- 
templated by  the  deed,  if  indeed  it  is  fraudu- 
lent 

After  a  thorough  examination  of  the  case 
as  presented,  we  are  convinced  that  nothing 
in  it  warrants  a  conclusion  other  than  that 
-expressed  in  the  decree.  Bennett,  who  on  the 
aame  day  levied  on  property  found  on  the 
land  executions  based  on  three  judgments 
recovered,  one  by  N.  J.  Carr,  one  by  Sarah 
A.  Haddix,  and  one  by  Jacob  W.  Carr  against 
John  Oarr  for  money  paid  by  them,  charge- 
able to  him  to  satisfy  the  breach  of  warranty 
in  the  deed  in  which  they  united,  testified  to 
a  conversation  had  between  him  and  the 
judgement  dx^btor,  when  he  (Bennett)  was 
about  to  levy  on  the  same  property  an  execu- 
tion then  in  his  possession  based  upon  the 
judgment  recovered  by  Mrs.  Kerns,  to  the 
•effect  that  he  (John  Carr)  had  "turned  over** 
his  property  which  still  remained  on  the 
place  to  his  grantees  to  enable  them  to  "get 
rid  of*  the  three  executions  theretofore 
levied  on  it,  wherefore  he  owned  no  property 
on  which  to  levy  the  fourth  writ  To  Colum- 
bus Kerns  on  another  occasion  he  said  that 


he  had  borrowed  the  money  to  pay  the  Judg- 
ments on  which  these  executions  w^ere  Isued, 
and  avowed  an  intention  not  to  reimburse 
his  brothers  and  sisters  for  the  money  ex- 
pended by  them  In  discharging  a  liability 
incurred  by  him  and  them  jointly.    This  tes- 
timony   passed    without    challenge,    and  if 
true,  John  Carr  voluntarily  deprived  him- 
self of  all  the  property  he  possessed,  real  and 
personal,    within   the  time  intervening  be- 
tween  the   dates   of   the   first   three  judg- 
ments and  the  fourth  or  last  one.    He  there- 
fore  wrongfully  attempted   to   ccHisummate 
his  avowed  intention  by  divesting  himself 
of  a  valuable  life  estate  in  SOO  acres  of  land, 
and  of  personal  property  worth  several  hun- 
dred dollars,  though  in  the  latter  his  wife 
and  some  of  his  children,  it  is  true,  do  set 
up  some  claim,  the  validity  of  which  is  not 
clear.    And  from  the  grantees,  his  children, 
comes  not  a  word  of  explanation  other  than 
that  they  paid  the  judgments  recovered  prior 
to  the 'date  of  the  deed,  and  furnished  the 
money  used  therefor  out  of  their  own  wages 
earned  and  accumulated  by  two  of  them  as 
common  laborers,  the  other  one  as  an  in- 
structor of  music  in  a  small  college,  or  bor- 
rowed and  repaid  the  balance  some  of  whidi 
went  to  their  grantor. 

They  do  attempt  to  deny  knowledge  of  any 
vice  or  fraud  in  the  transactions  or  consdoua 
participation  therein  to  accomplish  such 
fraudulent  design.  There  is  but  slight,  if 
any,  real  foundation  in  the  proof  upon  whidi 
to  predicate  innocency  of  the  object  to  be  ac- 
complished by  executing  the  deed.  Besides, 
the  evidence  of  John  Oarr  himself.  It  seems 
clear  that  they  were  not  Ignorant  of  plain- 
tiff's claim  against  him.  They  were  advised 
of  the  defect  in  the  title  of  the  land  or  timber 
granted  to  the  Jennings ;  of  the  pendency  of 
a  controversy  between  them,  him  and  Us 
brothers  and  sisters,  In  regard  thereto;  of 
the  adjustment  of  that  controversy;  of  the 
actions  brought  by  their  unctes  and  aunts 
against  their  father  to  compel  reimburse- 
ment; of  the  judgments  recovered  ther^n, 
and  the  Issuance  and  levy  of  the  execationa. 
They  resided  with  their  father  on  the  land, 
and  were  absent  from  It  but  occasionally,  and 
then  only  temporarily.  Moreover,  they  par- 
tially admit  Icnowledge  of  these  inculpatory 
circumstances,  and  if  they  were  not  cognizant 
of  all  the  attendant  incidents,  their  opportu- 
nity to  know  what  transpired  is  Inconsist^it 
with   their  professed   lack   of  information. 

We  are  therefore  of  opinion  to  affirm  the 
decree  and  remand  the  cause  for  further  pro- 
ceedings therein. 
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RICHARDSON    v.    SECURITY   MFE   INS. 

CO.    (No.  8W,) 

(Supreme  Court  of  North  Carolina.    April  17, 

1918.) 

Insurance  <s=»193<2)  —  Life  Insubance  — 
Breach  of  Contract. 
A  mutual  assessment  life  policy  provided  a 
fixed  sum  to  be  paid  quarterly  and  a  specified 
rate  when  assessments  were  called  for  to  pay 
IK>licie8  of  deceased  members^  and  that  a  certain 
amount  should  be  deposited  to  the  credit  of  a 
guarantee  surplus  fund.  It  also  provided  as- 
sessments should  provide  sums  necessary  to  pay 
current  death  claims  on  the  basis  of  actuary 
tables  of  mortality.  When  payments  in  any 
year  aggregated  the  sum  fixed  by  a  printed  table 
on  the  policy  based  on  age  at  entry,  no  further 
assessments  were  to  be  made  for  that  year 
until  the  guaranty  surplus  fund  standing  to  the 
credit  of  the  policv  should  be  exhausted.  A 
company  assumed  the  policy  after  the  guaranty 
surplus  fund  was  exhausted,  and  when  there 
were  valid  death  claims  it  had  no  means  of 
paying  except  by  assessments  on  members  from 
whom  it  collected  premiums  and  assessments 
on  the  basis  of  the  actuaries  tables,  including  pre- 
miums collected  from  the  holder  of  the  policy. 
Held^  that  changing  the  method  or  basis  of 
assessments,  thereby  increasing  the  amount 
specified  in  the  policy  to  an  amount  made  on 
the  basis  of  the  actuaries  tables,  was  in  accord 
with  the  policy,  and  not  a  breach  of  the  con- 
tract, notwithstanding  no  notice  of  the  change 
was  given. 

Appeal  from  Superior  Court,  Quilford 
County;   Harding,  Judge. 

Action  by  J.  W.  Richardson  against  the 
Security  Life  Insurance  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
No  error. 

It  appeared  that,  on  the  6th  day  of  De- 
cember, 1S97,  plaintiff,  then  55  years  of  age, 
took  out  a  policy  of  f2,000  in  the  Bankers' 
Guarantee  Fund  Life  Association  of  Atlanta, 
Ga.,  a  mutual  assessment  life  insurance  com- 
pany, having  no  ctipital  stock  nor  resources 
other  than  funds  derived  from  assessments 
on  Its  members  pursuant  to  the  terms  and 
stipulations  of  the  policies  and  the  rules  and 
regulations  authorized  by  Its  charter  and 
by-laws ;  that  on  the  6th  of  December,  1899, 
the  obligations  of  plaintiff's  policy  were  as- 
sumed by  the  present  defendant  company, 
and  plaintiff  has  since  paid  assessments  to 
the  latter  company ;  that,  some  time  after  de- 
fendant undertook  said  obligation.  It  made 
a  change  in  its  method  or  basis  of  the  mor- 
tuary assessments  from  the  fixed  sum  of 
$7.09,  an  amount  specified  in  the  policy,  to  an 
assessment  made  on  the  basis  of  the  actua- 
ries tables  of  mortality,"  also  provided  for  in 
the  policy,  and  thereafter  plaintiff  continued 
to  pay  the  assessments  on  this  basis  and  in 
ever  increasing  amounts,  but  under  protest, 
till  August  1,  1917,  when,  a  quarterly  assess- 
ment having  been  made  of  $46.98,  plaintiff 
declined  to  pay  further  and  instituted  the 
present  suit  to  recover  the  entire  amount  of 
the  premiums  paid  by  him,  alleging  that  the 
change  in  the  method  of  making  the  mortu- 
ary assessments  were  in  breach  of  the  con- 


tract of  Insurance,  and  (2)  that,  if  authorized 
by  the  charter  and  by-laws,  it  was  made  with- 
out any  notice  having  been  given  to  plaintiff 
of  the  proposed  change.  All  of  the  facts 
deemed  material  to  the  controversy  being 
admitted  except  that  of  notice,  an  issue  was 
submitted  as  to  whether  any  notice  had  been 
given  plaintiff  as  to  the  change  of  method 
complained  of,  and  the  Jury,  for  their  ver- 
dict, answered  the  issue,  "No." 

On  the  rendition  of  the  verdict  and  the 
facts  admitted,  his  honor,  being  of  opinion 
that  the  breach  of  contract  on  which  plain- 
tiff sued  had  not  been  established,  entered 
Judgment  for  defendant,  containing  terms  as 
follows : 

**(1)  That  the  policy  sued  on,  No.  3054,  issued 
by  the  Bankers*  Guarantee  Fund  I>ife  Associa- 
tion, of  Atlanta,  Ga.,  and  reinsured  according 
to  its  terms  by  defendant,  lapsed  and  became 
null  and  void  and  ceased  and  determined,  ac- 
cording to  its  terms,  for  nonpayment  of  quar- 
terly premium  due  thereon  August  1,  1917.  (2) 
It  is  further  ordered  and  adjudged  that,  in- 
dependent of  the  lapse  of  said  policy  for  non- 
payment of  premium  due  August  Ij  1917,  and 
notwithstanding  the  verdict  of  the  jury  on  the 
issue  submitted,  defendant  did  not  violate  nor 
breach  the  policy  contract  sued  on  In  any  of  the 
particulars  alleged,  and  that  plaintiff  is  not  en- 
titled to  the  relief  demanded  in  his  original  and 
amended  complaints,  nor  any  part  thereof* 

~^from  which  judgment  plaintiff,  iiavln^ 
duly  excepted,  appealed. 

Thos.  C.  Hoyle  and  C.  A.  Hines,  both  of 
Greensboro,  for  appellant  King  &  Kimball, 
of  Greensboro,  for  appellee. 

PER  CURIAM.  The  policy  of  Insurance, 
on  breach  of  which  the  action  Is  predicated, 
contained,  among  others,  the  following  stip- 
ulations : 

"(1)  To  continue  this  policy  in  force  a  further 
advance  payment  of  S7.09  cents  each,  on  or  be- 
fore the  nrst  day  of  February,  May,  August  and 
November  in  every  year  and  payment  of  the 
mortuary  assessments  at  the  rate  of  S1.67  for 
each  assessment  when  the  same  shall  be  called 
for  to  pay  the  policies  of  deceased  members  shall 
be  made  to  the  association,  at  its  home  office. 

"(2)  From  each  advance  payment  received 
after  the  primary  policy  year,  there  shall  be  de- 
posited by  the  association  to  the  credit  of  the 
guarantee  surplus  fund  $5.19.  The  mortuary 
assessments  shall  provide  such  sums  as  may  be 
necessary  to  pay  current  death  claims  on  the 
basis  of  the  actuaries  tables  of  mortality  or  as 
the  mortality  experience  of  the  association  may 
require. 

*  (3)  When,  however,  the  above  payments  in 
any  one  year  after  pnmary  policy  year,  aggre- 
gate the  sum  fixed  by  the  table  printed  else- 
where on  this  policy  based  on  the  age  at  entry, 
no  further  assessments  shall  be  made  on  as- 
sured for  that  year  until  the  guarantee  surplur 
fund  standing  to  the  credit  of  the  policy  shall 
be  exhausted  in  payment  thereof." 

It  was  admitted  on  the  trial  that  the 
guarantee  surplus  fund,  standing  to  the  cred- 
it of  the  policy  holders,  was  exhausted,  prior 
to  December  6,  1899,  when  the  present  de- 
fendant assumed  the  obligation  of  these  pol- 
icies, and,  at  that  time,  there  were  valid 
death  claims  to  the  amount  of  $10,00Q«  which 
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defendant  had  no  means  of  paying  except  by 
assessment  on  the  members  but  that  these 
facts  were  not  known  to  plaintiff  till  this 
action  was  instituted.  It  was  further  ad- 
mitted on  the  hearing  that  the  defendant, 
"since  it  reinsured  the  old  Bankers'  Guaran- 
tee Fund  Life  Association,  collected  its  pre- 
miums and  mortuary  assessments  on  the  basis 
of  the  actuaries  tables  of  mortality,"  includ- 
ing the  premiums  collected  from  plaintiff. 

From  the  proyisions  in  the  contract  itself 
and  the  admitted  facts  relevant  to  the  con- 
troversy, it  appears  that  the  basis  of  assess- 
ment pursued  by  the  present  defendant  Is 
in  accord  with  the  express  stipulations  of  the 
agreement  contained  in  the  policy,  and  we 
concur  in  his  honor's  view  that,  notwithstand- 
ing the  verdict,  the  breach  of  contract  al- 
leged by  plaintiff  has  not  been  established, 
and  the  Judgment  in  defendant's  favor  should 
be  affirmed. 

No  error, 

(175  N.  C.  358) 

GADSDEN  V.   GEORGE  H.   CRAETS  & 
CO.  et  aL     (No.  295.) 

(Supreme  Court  of  North  Carolina.     April  10, 

1918.) 

1.  Pleading    <g=>248(12)  —  Amendment    op 
Complaint— New  Cause  of  Action. 

In  a  suit  for  injury  allep;ed  to  have  been 
caused  by  a  defect  in  a  scantling  in  that  it  was 
sawed  nearly  in  two,  wherein  defendants*  evi- 
dence tended  to  show  its  weakness  was  caused 
by  a  knot,  plaintiff  was  properly  allowed  to 
amend  by  alleging  this  fact  as  an  additional  act 
of  negligence,  such  amendment  not  being  the 
statement  of  a  new  cause  of  action  so  as  to  be 
barred  by  the  statute  of  limitations,  which  de- 
fendants proposed  to  plead,  but  merely  a  more 
accurate  statement  of  that  originally  pleaded. 

2.  Judgment  ^=»704— Conclusiveness— Par- 
ties Bound— Privity. 

In  a  suit  against  two  railroad  companies 
and  their  empToy6s  for  the  latter's  negligence, 
the  companies  were  not  conclusively  bound  as 
to  the  damages  by  a  default  judgment  against 
their  codefendant  employes;  the  railroad  com- 
panies not  being  liable  to  indemnify  them  in 
such  case,  and  being  dismissed  from  the  case 
by  nonsuit  when  the  inquiry  as  to  the  damages 
was  executed. 

Appeal  from  Superior  Court,  New  Hanover 
County;  Devln,  Judge. 

Action  by  Robert  Gadsden  against  George 
H.  Crafts  &  Co.  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  Atlantic  Coast 
Line  Railroad  and  another  appeal.  New  trial 
as  to  damages  only. 

The  plaintiff  sued  the  three  defendants, 
Crafts  &  Co.,  Atlantic  Coast  Line  Railroad 
Company,  and  iSeaboard  Air  Line  Railway 
Company,  alleging  that  he  was  injured  by  the 
negligence  of  Crafts  &  Co.,  by  whom  he  was 
employed  as  a  servant  in  building  a  bridge 
over  the  tr ricks  of  the  two  railroad  companies 
on  Fourth  street  in  the  city  of  Wilmington, 
the  said  Crafts  &  Co.  being  the  servant  or 
employ^  of  the  railroad  companies  In  build- 
ing the  bridge.    Crafts  &  Co.  did  not  appear 


or  plead,  and  Judgment  by  default  was  taJcen 
against  them.  The  railroad  companies  an- 
swered separately,  alleging,  among  other 
things,  that  Crafts  &  Co.  were  not  their  serv- 
ants, but  independent  contractors,  and  that 
they  were  not  liable  to  the  plaintiff  for  their 
negligence.  The  case  was  before  us  at  a 
former  term.  173  N.  C.  418,  92  S.  E.  174.  It 
appears  from  the  record  that  at  the  first 
trial  of  the  case  in  the  superior  court  the  pre- 
siding Judge,  at  the  close  of  the  testimony, 
held,  or  intimated  that  he  would  hold,  that 
Crafts  &  Co.  were  independent  contractors, 
and  consequently  that  the  railroad  companies 
were  not  liable  to  plaintiff  for  their  negli- 
gence in  injuring  him.  When  this  was  done 
plaintiff,  instead  of  trying  the  case  out,  sub- 
mitted to  a  nonsuit,  and  Judgment  was  ac- 
cordingly entered  as  to  the  railroad  com- 
panies, and  plaintiff  appealed  to  this  court. 
W^e  reversed  the  judgment  of  nonsuit  and  or- 
dered a  new  trial.  173  N.  C.  418,  92  S.  E.  174. 
When  the  plaintiff  submitted  to  a  nonsuit  in 
the  court  below  at  December  term,  1916,  the 
trial  proceeded  against  Crafts  &  Co.  for  the 
assessment  of  damages  under  the  Judgment 
by  default  and  inquiry  against  them  for  want 
of  appearance  or  answer,  which  had  been  en- 
tered at  October  term,  1915,  and  the  Jury- 
assessed  the  damages  against  Crafts  &  Co. 
at  $1,250,  for  which  Judgment  was  entered 
against  them.  The  railroad  companies  took 
no  part  In  the  trial  of  the  case  as  to  the  as- 
sessment of  damages  against  Crafts  &  Ca 
after  the  Judgment  of  nonsuit  against  the 
plaintiffs  was  entered,  but  examined  and 
cross-examined  witnesses  so  long  as  they  re- 
mained in  the  case,  and  before  the  court  had 
decided  that  they  were  not  liable  to  the  plain- 
tiff. When  the  opinion  of  this  court  was  re- 
mitted to  the  court  below  a  trial  as  to  the 
railroad  companies  was  had,  and  resulted  in 
a  verdict  for  the  plaintiff,  assessing  his  dam- 
ages at  $1,250.  At  the  trial  the  plaintiff  of- 
fered in  evidence  the  record  of  the  Judgment 
against  Crafts  &  Co.  for  $14250.  The  court 
admitted  it  and  held  that  it  was  conclusive 
on  the  defendants  as  to  the  amount  of  dam- 
ages. Defendants  (railroad  companies)  ex- 
cepted. The  court  charged  upon  the  third  la- 
sue  .relating  to  the  damages  as  follows: 

"Now,  on  the  former  trial  that  portion  of  this 
case,  the  amount  of  damages,  or  the  amount 
of  money  sufficient  to  compensate  the  plaintiff 
for  the  injury  sustained  upon  this  occasion, 
having  been  ascertained  and  fixed  by  a  verdict 
and  judgment,  the  court  charges  you  that  wohld 
be  binding.  So  the  amount  arrived  at  there, 
to  wit,  $1,250,  has  been  determined,  so  far  as 
this  case  is  concerned,  and  that  amount  stands 
as  an  equivalent  for  the  injurv  which  he  sus- 
tained upon  this  occasion  ana  under  circum- 
stances which  he  makes  the  basis  of  his  action. 
So  that  amount  has  been  now  found  to  be  $1,- 
250  in  money,  which  is  to  compensate  him  once 
and  for  all  for  the  injury  occasioned  to  him 
under  the  circumstances  of  this  case,  and  if 
you  have  answered  the  first  issue  'Yes,*  and  the 
second  issue  *No,'  your  answer  to  the  third  i»- 
sue  would  be  $1,250." 
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Defendants  (railroad  companies)  excepted. 
There  were  other  exceptions,  which  are  no- 
ticed in  the  opinion  of  the  court.  Judgment 
was  entered  upon  the  verdict,  and  defend- 
ants (railroad  companies)  appealed. 

John  D.  Bellamy  &  Son,  of  Wilmington, 
for  appellant  Seaboard  Air  Line  Ry.  Co. 
Kountree  &  Davis,  of  Wilmington,  for  appel- 
lant Atlantic  Coast  Line  R.  Co.  E.  K. 
Bryan  and  A.  G.  Rlcaud,  both  of  Wilmington, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  alleged  that  his  in- 
jury was  caused  by  a  defect  in  one  of  the 
scantlings  used  in  constructing  the  bridge 
It  having  been  sawed  nearly  in  two,  so  as  to 
weaken  it  and  diminish  its  support  of  the 
trough,  in  which  he  was  mixing  material, 
and  the  platform,  upon  which  he  stood  to 
perform  his  work.  The  defendants*  evidence 
tended  to  show  that  the  weakness  of  the 
scantling  was  caused  by  a  knot  in  it.  There- 
upon plaintiff  requested  that  he  be  allowed 
to  amend  his  complaint  by  alleging  this  fact 
as  an  additional  act  of  negligence.  The  court 
permitted  the  complaint  to  be  amended,  as 
Indicated,  and,  we  think,  properly  so.  The 
cause  of  action  was  the  negligence  in  having 
a  weak  plank  which  was  insufficient  to  sup- 
port the  heavy  material  placed  upon  it.  The 
amendment  was  not  the  statement  of  a  new 
cause  of  action,  so  as  to  be  barred  by  the 
statute  of  limitations,  which  the  defendants 
proposed  to  plead,  but  merely  a  more  accu- 
rate statement  of  that  originally  pleaded.  We 
said  in  Simpson  v.  Lumber  Co.,  133  N.  C.  95, 
45  S.  E.  469: 

•*It  can  make  no  difference  with  respect  to 
the  plaintiff's  right  to  recover  whether  the 
burning  was  caused  by  a  defective  engine  or 
by  setting  on  fire  combustible  material  care- 
lessly left  by  the  defendant  on  its  right  of  way.. 
Amendments  which  only  amplify  or  enlarge  the 
statement  in  the  original  complaint  are  not 
deemed  to  introduce  a  new  cause  of  action,  and 
the  original  statement  of  the  cause  of  action 
may  be  narrowed,  enlarged  or  fortified  in  vary- 
ing forms  to  meet  the  different  aspects  in  which 
the  pleader  may  anticipate  its  disclosure  by  the 
evidence.  1  Enc.  PI.  &  Pr.  557-562.  •  *  * 
In  suits  founded  on  negligence,  allegations  of 
fact  tending  to  establish  the  same  general  acts 
of  negligence  may  properly  be  added  by  amend- 
ment. 1  Enc.  PI.  &  Pr.  563 ;  Railroad  v.  Kitch- 
ins,  83  Ga.  83  [9  S.  E.  8271.  An  amendment 
can  be  allowed  under  our  law  when  it  does  not 
substantially  change  the  claim  or  defense  (Code, 
§  273),  and  the  statement  of  the  additional 
grounds  of  negligence  is  not  a  new  cause  of 
action  or  a  substantial  change  of  the  plaintiff's 
claim" 

— citing  numerous  cases,  and  among  them 
Smith  V.  Bogenschutz,  19  S.  W.  (Ky.)  667, 
where  it  was  held  that  a  complaint  which  al- 
leged that  a  certain  injury  caused  by  the 
overflow  of  molten  iron  from  a  ladle  in  which 
it  was  being  carried  was  due  to  the  Jostling 
of  the  carriers  in  a  narrow  passway  could 
be  amended  so  as  to  allege  that  the  overflow 
^8s  due  to  a  defect  in  the  ladle,  without  in- 


troducing any  different  t!ause  of  action.  See. 
also,  Steeley  v.  Lumber  Co.,  165  N.  0.  27,  SO 
S.  E.  963 ;  Deligny  v.  Furniture  Co.,  170  N. 
C.  1S9,  86  S.  E.  980;  Johnson  v.  Telegraph 
Co.,  171  N.  C.  130,  87  S.  E.  993.  Such  an 
amendment  relates  back  to  the  commence- 
ment of  the  action  (Lefler  v.  Lane,  170  N.  C. 
181,  86  S.  E.  1022),  and  therefore  prevents 
the  bar  of  the  statute'  if  the  action  was  orig- 
inally brought  in  time.  This  exception  is 
overruled. 

[2]  The  real  question  involved  is  whether 
the  railroad  companies  are  conclusively  bound 
as  to  the  damages  b^  the  Judgment  against 
Crafts  &  Co.  We  are  of  the  opinion  that 
they  are  not.  "Absolute  identity  of  interest 
is  essential  to  privity.  The  fact  that  two 
parties  as  litigants  in  two  different  suits  hap- 
pen to  be  interested  in  proving  or  disproving 
the. same  facts  creates  no  privity  between 
them."  24  A.  &  E.  Enc  of  Law  (2d  Ed.)  p. 
747.  "The  application  of  the  principle  of 
res  Judicata  to  persons  standing  in  the  relation 
of  principal  and  agent  or  master  and  servant 
has,  by  some  authorities,  been  supported  on 
the  ground  that  privity  exists  between  per- 
sons standing  in  these  relations.  But  other 
authorities  deny  the  existence  of  such  priv- 
ity, and  hold  that  in  such  cases  the  techni- 
cal rule  is,  upon  grounds  of  public  policy, 
expanded  so  as  to.  embrace  within  the  estop- 
pel of  a  judgment  persons  who  are  not,  strict- 
ly speaking,  either  parties  or  privies."  Id 
p.  752, 

In  all  the  cases  cited  by  the  learned  coun- 
sel of  the  plaintiff,  the  first  Judgment  was 
taken  against  a  party  who  was  either  ex- 
pressly or  impliedly  entitled  to  be  indemni- 
fied by  the  party  against  whom  the  second 
suit  is  brought,  and  who  had  notice  of  the 
first  suit  and  a  fair  opportunity  to  defend 
the  same  with  the  right  of  appeal.  This  was 
so  in  Lovejoy  v.  Murray,  3  Wall.  1,  at  page 
19,  18  L.  Ed.  129,  upon  which  he  mainly  re- 
lies, and  very  much  so,  because  there  the 
plaintiff  had  paid  a  judgment  for  damages 
recovered  for  his  committing  a  trespass 
which  the  defendants  had  expressly  directed 
him  to  commit,  and  had  indemnified  him 
against  any  loss  resulting  from  it ;  and,  fur- 
ther, the  sheriff,  who  had  committed  the  tres- 
pass, and  was  indemnified  against  loss,  with 
a  just  appreciation  of  their  relations  in  the 
transaction,  called  upon  Lovejoy  and  others, 
defendants  below,  when  he  was  sued  for  the 
trespass,  to  come  in  and  defend  the  action  in 
his  behalf,  and  they  did  so.  It  was  held  that 
the  effect  of  giving  the  bond  was  to  makf* 
Lovejoy  and  his  codefendants  principals  in 
the  trespass,  and  that  so  far  as  the  action  of 
the  sheriff  after  that  was  a  wrong,  it  was 
directed  by  them,  and  was  for  their  benefit, 
and  that  they  were  defending  their  own  acts, 
although  the  suit  was  in  the  sheriff's  name. 
For  this  position  Justice  Miller,  who  wrote 
the  opinion  for  the  court,  quoted  from  1 
Greenleaf  on  Evidence,  §|  522,  523: 
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'Justice  requires  *  •  ♦  that  every  cause 
be  once  fairly  and  impartially  tried;  but  the 
public  tranquility  demands  that,  having  been 
once  so  tried,  all  litigation  of  that  question,  and 
between  the  same  parties,  should  be  closed  for- 
ever. It  is  also  a  most  obvious  principle  of 
justice  that  no  man  ought  to  be  bound  by  pro- 
ceedings to  which  he  is  a  stranger;  but  the 
converse  of  this  rule  is  equally  true  that  by 
proceedings  to  which  he  was  not  a  stranger,  he 
may  well  be  bound.  Under  the  term  ^parties' 
in  this  connection  the  law  includes  all  who  are 
directly  interested  in  the  subject-matter,  and 
had  a  right  to  make  defense,  or  to  control  the 
proceedings,  and  to  appeal  from  the  judgment 
This  right  involves  also  the  right  to  adduce  tes- 
timony, and  to  cross-examine  the  witnesses  ad- 
duced on  the  other  side.  Persons  not  having 
these  rights  are  strangers  to  the  cause.  But  to 
j^lve  full  effect  to  the  principle  by  which  par- 
ties are  held  bound  by  a  judgment,  all  persons 
wbo  are  represented  b;^  tne  parties,  and  claim 
under  them,  or  in  privity  with  them,  are  equal- 
ly concluded  by  the  same  proceedings." 

This  Is  the  underlying  principle  of  all  the 
cases  upon  which  the  plaintiff  bases  his  con- 
tention that  the  ruling  of  the  judge  was  cor- 
rect. But  it  does  not  apply  to  a  case  of  this 
kind,  for  here  the  railroad  companies  would 
not  be  liable  to  Crafts  i&  Co.,  if  they  had  paid 
the  Judgment  against  them.  They  were  not 
directed  by  the  railroad  companies  to  commit 
the  tort,  but,  on  the  contrary.  Crafts  &  Co. 
expressly  indemnified  them  against  loss  caus- 
ed by  their  negligence  in  performing  the 
worlL  undej  the  contract,  and  besides,  if 
there  had  been  no  such  express  indemnity. 
Crafts  &  Co.  would  be  liable  over  to  the  rail- 
road companies  for  such  loss.  They  are  also 
liable  for  injury  to  the  property.  "There  can 
be  no  doubt  as  to  the  proposition  that  a  ser- 
vant is  liable  to  his  master  for  any  damage 
occasioned  by  the  servant's  negligence  or 
misconduct,  for  which  the  master  is  liable  to 
another.  As  between  the  master  and  a 
stranger,  the  servant  represents  the  master, 
and  the  master  is  answerable  for  the  ser- 
vant's acts  under  the  doctrine  of  respondeat 
superior.  But  this  maxim  does  not  apply 
as  between  master  and  servant,  whose  liabil- 
ity is  based  upon  his  contract  He  is  bound 
to  indemnify  the  master  for  damages  result- 
ing from  his  failure  to  perform  the  duty 
which  he  owes  to  the  master  in  every  case. 
Even  In  those  jurisdictions  where  the  courts 
still  adhere  to  the  doctrine  that  a  servant 
is  not  responsible  to  third  persons  for  mere 
nonfeasance,  the  courts  do  not  hold  that  the 
servant  would  not  be  liable  to  his  master 
therefor.  Every  servant  is  bound  to  take 
due  care  of  his  master's  property  Intrusted  to 
him.  If  guilty  of  gross  negligence,  whereby 
it  is  injured,  he  is  liable  to  an  aotion.  So, 
too.  If  guilty  of  fraud  or  misfeasance,  where- 
by damage  has  accrued  to  his  master.  Al- 
though it  is  a  general  rule  that  a  pilot  is  not 
an  insurer,  he  is  bound  to  use  due  diligence 
and  reasonable  care  and  skill,  and  is  liable 
to  his  employer  for  the  damages  which  the 
latter's  vessel  sustains,  or  which  he  is  com- 
pelled to  pay  on  account  of  injuries  to  an- 
other's vessel,  in  consequence  of  the  failure 


to  exercise  such  care  and  skllL**  7  Labatt  on 
Master  and  Servant  (2d  Ed.)  pp.  8011,  8012, 
8013.  It  was  held  in  Grand  Trunk  Railroad 
CokV.  Latham,  63  Me.  177,  that  **a  servant  is 
liable  to  his  master  for  what  the  master  has 
had  to  pay  on  account  of  the  servant's  neg- 
ligence." To  the  same  effect  are  the  follow- 
ing cases:  Mobile,  etc.,  R.  R.  Co.  v.  Clan  ton, 
59  Ala.  392,  31  Am.  Rep.  15,  Costa  v.  Tochim, 
104  La.  170,  28  South.  992,  and  Gilson  v.  Col- 
lins, 66  lU.  136,  citing  Story  on  Agency,  $  217 
(c),  Dean  v.  Angus,  Bee,  378,  Fed.  Cas.  No. 
3;703,  and  Purviance  v.  Angus,  1  Dall.  (U. 
S.)  180,  184,  (1  L.  Ed.  90,  237)  where,  speak- 
ing of  the  agency  of  the  master  of  a  vessel, 
it  is  said: 

*'It  is  insisted  upon  that  a  master  of  a  ship 
is  one  who,  for  his  knowledge  in  navigation, 
fidelitv  and  discretion,  hath  the  government  of 
the  ship  committed  to  his  care  and  manage- 
ment; that  he  must  give  an  account  for  the 
whole  charge,  and,  upon  failure,  render  satis- 
faction; and,  therefore,  if  misfortunes  happen, 
if  they  are  either  through  the  negligence,  will- 
fulness or  ignorance  of  Himself  or  mariners,  he 
must  be  responsible;  and  his  owners  may  sue 
him  for  reparation  of  damages,  jointly  or  sep- 
arately, both  according  to  the  common  law  and 
marine  law.  *  ♦  ♦  And  it  must  appear  very 
strange  to  any  understanding  that  the  owners 
of  a  vessel  should  be  answeraDle  in  damages  for 
the  misconduct  of  the  master  merely  because 
they  appointed  him  master,  and  that  tne  master, 
the  actual  malfeasor,  should  not  be  accountable 
over  to  them;  that  the  innocent  should  suffer, 
and  the  guilty  person  go  scot-free." 

And  because  of  this  liability  of  the  servant 
to  the  master,  and  his  primary  liability  to 
the  person  injured,  Labatt  again  says  (vol- 
ume 7,  p.  8014): 

*'A  servant  who  requests  his  master  to  defend 
a  suit  for  injuries  occasioned  by  the  former's 
misconduct  has  been  held  liable  for  the  costs 
and  counsel  fees  therein,  as  well  as  for  the 
amount  recovered  as  damages.  And  it  has  been 
declared  that  a  judgment  against  the  master  in 
favor  of  a  third  person,  for  damages  caused  by 
a  servant's  negligence,  is  correctly  taken  as  the 
basis  for  the  judgment  in  the  case  against  the 
servant,  unless  error  is  shown." 

The  same  view  of  liability  of  the  Servant 
to  the  master,  and  of  the  primary  liability  of 
the  servant  and  the  secondary  liability  of 
the  master,  was  adopted  by  this  court  in 
Smith  V.  RalWoad  Co.,  151  N.  C.  479,  66  S.  E- 
435,  where  it  was  held  that  a  release  to  the 
servant  would  inure  to  the  master  and  com* 
pletely  exonerate  him,  as  the  servant  was  re- 
sponsible to  him  in  damages  for  the  tort,  tf 
the  master  is  injured  or  is  subjected  to  loss. 
The  doctrine  is  made  clear  in  24  Am.  &  Eag. 
Enc.  of  Law  (2d  Ed.),  where  it  is  said,  at 
pages  740,  741: 

"Where  a  person  is  responsible  over  to  an- 
other, either  by  operation  of  law  or  by  express 
contract  for  whatever  may  be  justly  recovered 
in  a  suit  against  each  other,  and  he  is  duly  noti- 
fied of  the  pendency  of  the  suit  and  requested 
to  take  upon  himself  the  defense  of  it,  and  is 
given  an  opportunity  to  do  so,  the  judgmont 
therein,  if  obtained  without  fraud  or  collusion, 
will  be  conclusive  in  a  subsequent  suit  against 
him  for  the  indemnity,  whether  he  appeared  in 
the  former  suit  or  not.  In  such  case  the  per- 
son responsible  over  is  no  longer  regarded  ac  s 
stranger,  because  he  has  the  right  to  appear 
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and  defend  the  action,  and  has  the  same  means 
of  controverting  the  claim  as  ii  he  were  the 
real  and  nominal  partv  upon  the  record,  and 
it  would  be  unreasonable  to  permit  him  to  con- 
test the  justice  of  the  claim  in  the  suit  against 
himself,  after  having  neglected  or  failed  to  show 
its  injustice,  in  the  suit  against  the  person  he 
was  bound  to  indemnify.  But  to  make  this 
doctrine  applicable  the  nerson  first  sued  must 
have  a  right  of  action  over  against  another  for 
indemnity  in  case  of  loss.  Therefore,  if  the  in- 
demnitor be  sued  first  by  one  who  has  a  right 
of  action  against  both  the  indemnitor  and  the 
indemnitee,  the  judgment  in  such  action  will 
not  conclude  the  indemnitee  in  a  subsequent 
action  against  him  by  the  same  plaintiff.'* 

Speaking  of  the  relation  of  principal  and 

agent,  or  master  and  servant,  and  with  spe< 

dal  reference  to  the  question  we  are  now 

discussing,  the  court  said,  by  Justice  Hydrick 

in  Rookard   v.  Railway  Co.,  84  S.   C.   190, 

at  page  191,  65  S.  B.  at  page  1047,  27  L.  R. 

A.  (N.  S.)  at  page  436,  137  Am.  St.  Rep.  839: 

"While  both  are  liable,  and  while  they  may 
be  sued  jointly  or  severally,  still  there  is  no  such 
privitjr  between  them  as  makes  their  interests 
in  actions  arising  out  of  the  torts  of  the  agent 
identical.  In  the  first  place,  the  agent  is  pri- 
marily liable  for  its  own  torts,  and  it  is  liable 
over  to  the  principal.  *The  fact  that  two  par- 
ties as  litigants  in  two  different  suits  happen 
to  be  interested  in  proving  or  disproving  the 
same  facts  creates  no  privity  between  them.' 
24  Am.  &  Eng.  Enc.  Law  [2d  Ed.]  p.  747.  A 
judgment  on  the  merits  in  favor  of  the  agent 
18  a  bar  to  an  action  against  the  principal  for 
the  same  cause,  because  the  principal's  liability 
18  predicated  upon  that  of  the  agent.  But  a 
judgment  against  the  agent  is  not  conclusive  in 
an  action  against  the  principal.  A  judgment 
against  the  principal  would  not  conclude  the 
agent,  unless  the  agent  had  been  vouched,  or 
given  notice  and  an  opportunity  to  defend" — 
citing  numerous  authoritie& 

The  doctrine  as  to  the  legal  effect  of  a 
judgment  as  to  one  who  is  not  a  party  to  it, 
but  is  liable  over  to  the  defendant  by  reason 
of  the  relation  between  them,  if  he  had  notice 
of  the  suit  In  which  the  judgment  was  ren- 
dered, is  discussed  in  Jones  v.  Balsley,  154 
N.  C  61,  69  S.  B.  827,  and  also  In  Gregg  v. 
City  of  Wilmington,  155  N.  O.  18,  70  S.  E. 
1070,  which  was  an  action  for  a  tort,  where 
it  Is  said: 

•*The  principal  and  moving  cause,  resulting  in 
the  injury  sustained,  was  the  act  of  the  first 
wrongdoer,  and  the  other  has  been  held  liable 
to  thurd  persons  for  failing  to  discover  or  cor- 
rect the  defect  caused  by  the  positive  act  of 
the  other"— citing  Union  Stockyards  v.  Railroad 
Co.,  196  U.  S.  217,  25  Sup.  Ct.  226.  49  L.  Ed. 
453,  2  Ann.  Cjas.  625. 

See,  also,  Brown  v.  Loulsburg,  126  N.  C. 
701,  36  S.  E.  166,  78  Am.  St.  Rep.  677;  Raleigh 
▼.  Railroad  Co.,  129  N.  C.  265,  40  S.  B.  2, 

The  cases  of  Chicago  v.  Robbins,  2  Black, 
(67  XT.  S.)  418,  17  L.  Ed.  298,  Robbins  v. 
Chicago,  4  Wall.  (71  U.  8.)  657,  18  L.  Ed. 
427,  and  Washington  Gas  Co.  v.  Dist.  of  Co- 
lumbia, 161  U.  S.  316,  16  Sup.  Ct.  564,  40  L. 
!2<1.  712,  are  cases  of  the  same  nature.  But 
in  this  case,  as  we  have  seen,  the  railroad 
companies  are  not  under  any  duty  to  In- 
demnify Crafts  &  Co.,  but  the  latter,  both 
expressly  and  impliedly,  are  under  an  obliga- 
tion to  protect  and  save  harmless  the  rail- 


road companies,  though  they  may  both  be 
liable  to  the  plalntilT,  and  could  be  sued 
jointly  or  severally  for  the  tort;  the  rule  in 
this  respect,  as  stated  in  the  cases,  being  as 
follows:  (1)  That  persons  engaged  in  commit- 
ting the  same  trespass  are  Joint  and  several 
trespassers,  and  not  Joint  trespassers  ex- 
clusively. Like  persons  liable  ou  a  joint 
and  several  contract,  they  may  be  aliisued  in 
one  action,  or  one  may  be  sued  alotie,  and 
cannot  plead  the  nonjoinder  of  the  others, 
in  abatement;  and  so  far  is  the  doctrine  of 
several  liability  carried  that  the  defendants, 
where  more  than  one  are  sued  in  the  same 
action,  may  sever  in  their  pleas,  and  the  Jur^* 
may  find  several  verdicts,  and  on  several  ver- 
dicts of  guilty  may  assess  different  sums  as 
damages.  (2)  That  no  matter  how  many 
judgments  may  be  obtained  for  the  same 
trespass,  or  what  the  varying  amounts  of 
those  judgments,  the  acceptance  of  satisfac- 
tion of  any  one  of  them  by  the  plaintiff  is 
a  satisfaction  of  all  the  others,  except  the 
costs,  and  Is  a  bar  to  any  other  action  for  the 
same  cause.  Lovejoy  v.  Murray,  3  Wall.  (70 
U.  S.)  1,  19,  18  L.  Ed.  129 ;  Howard  v.  Plumb- 
ing Co.,  154  N.  C.  224,  70  S.  E  285;  Gregg  v. 
City  of  Wilmington,  supra.  This  Is  so  be- 
cause as  to  a  third  person  the  tort  is  joint 
or  several,  and  he  may  sue  all  or  any  one  or 
more  of  them,  but  can  have  only  one  satis- 
faction. As  between  the  tort-feasors,  t^hlle 
there  Is  no  contribution,  the  ultimate  liabil- 
ity will  be  upon  him  who  committed  the 
wrong  originally,  if  the  other  is  made  to 
pay  for  it  by  the  Injured  party,  but  a  judg- 
ment against  the  wrongdoer  so  liable  to  the 
plaintiff  and  ultimately  to  the  other  tort- 
feasor will  not  be  conclusive  against  the  lat- 
ter, as  he  is  under  no  legal  obligation  to  de- 
fend the  suit  against  the  party,  who  has  also 
wronged  him,  as  he  is  under  no  obligation  to 
indemnify  him.  A  case  which  seems  to  be 
precisely  applicable  Is  Schaefer  v.  City  of 
Fond  Du  Lac,  99  Wis.  333,  334,  74  N.  W.  810, 
41  L.  R.  A.  287,  where  It  was  held  as  follows: 

"The  doctrine  that  where  a  person  against 
whom  suit  is  brought  to  recover  damages  is  en- 
titled to-  indemnity  from  another  in  case  of 
being  compelled  to  pay  such  damages,  such  oth- 
er is  bound  by  the  judgment  against  such  per- 
son if  he  be  notified  of  the  pendency  of  the  salt 
and  has  an  opportunity  to  defend  against  the 
same,  does  not  api)ly  to  the  facts  of  this  case. 
The  judgment  against  the  indemnitee  in  such 
a  case  is  binding  on  the  indemnitor,  but  if  the 
latter  be  first  sued  the  judgment  in  a  subsequent 
suit  by  the  same  plaintiff  against  the  indemnitee 
wil  not  affect  the  plaintiff  as  to  any  question 
litigated  in  such  first  suit." 

Remembering  that  Crafts  &  CJo.  are  the  in- 
demnitors, as  between  them  and  these  de- 
fendants, the  analogy  between  the  two  cases 
is  perfect,  for  the  principle  of  that  case,  when 
applied  to  the  case  at  bar,  produces  this  legal 
result,  that  a  judgment  for  a  third  person 
(here  the  plalntifiP)  against  the  indemnitor 
(Crafts  &  Co.)  will  not  affect  the  parties  to 
a  second  suit  by  the  same  plaintiff  against 
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the  Indemnitee  (railroad  companies).  In 
Schaeter  v.  Fond  Du  Lac,  supra,  the  court, 
after  referring  to  the  doctrine  as  we  have* 
stated  it,  and  commenting  on  Robbins  v.  Chi- 
cago, 4  Wall.  657,  18  L.  Ed.  427,  and  other 
cases  of  the  same  class,  thus  sums  up  the 
matter: 

"It  is  clear  that  to  make  the  doctrine  under 
discussion  apply,  the  person  first  sued  must 
have  a  right  of  action  over  against  another  for 
indemnity  in  case  of  loss.  The  conclusive  char- 
acter of  the  first  judgment  is  only  where  the 
person  first  sued,  himself  becomes  the  plaintiff 
against  the  indemnitor,  to  recover  over  for  the 
loss  sustained  by  being  compelled  to  pay  in  the 
first  case.  Here  we  are  asked  to  apply  it,  not 
in  favor  of  the  indemnitee  who  has  paid  the 
loss,  against  the  indemnitor,  but  against  the  in- 
demnitee in  favor  of  a  person  who  had  a  right 
of  action  against  both  the  indemnitor  and  the 
indemnitee.  No  precedent  for  that,  we  may 
safely  venture  to  say,  can  be  found  in  the  books. 
Certainly  none  was  cited  by  counsel." 

In  this  record  it  appears  that  the  plaintiff 
after  the  railroad  companies  had  been  dis- 
missed from  the  case  by  the  nonsuit  proceed- 
ed to  have  executed  the  inquiry  as  to  dam- 
ages after  taking  a  default  Judgment  against 
Crafts  &  Co.  When  the  Inquiry  was  being 
executed  and  the  Judgment  was  entered,  the 
defendants  were  not  parties.  It  is  true  they 
examined  witnesses  up  to  the  time  of  their 
departure  from  the  court  at  the  invitation  of 
the  .plaintiff  who  submitted  to  the  nonsuit, 
but  they  had  been  defendants  charged  with 
negligence  and  threatened  by  the  plaintiff 
with  a  verdict  for  damages  because  of  their 
separate  liability  as  tort-feasors,  and  they 
could  do  nothing  else,  in  their  own  defense, 
but  examine  witnesses,  until  the  court  had 
determined  cipon  their  liability.  After  this 
was  done  they  ceased  to  be  parties,  and  par- 
ticipated no  longer  in  the  trial  of  the  case, 
and  were  not  present  when  the  Judgment  was 
entered,  and  could  not  appeal  therefrom,  as 
they  were  not  appearing  for  Crafts  &  Co., 
but  solely  for  themselves;  had  not  been  re- 
quested by  them  to  assume  the  defense  of  the 
suit  against  them,  and  were  not  depending 
upon  any  ground  which  imposed  upon  them 
the  duty  of  defending  Crafts  &  Co.,  but  were 
defending  for  a  very  different  and  contrary 
reason.  Crafts  &  Co.  had  not  only  failed  to 
ask  for  their  assistance,  but  had  no  right  to 
do  so,  and  themselves  defaulted  and  aban- 
doned the  case  entirely  to  the  control  of  the 
plaintiff.  Under  such  circumstances,  and  as 
they  were  not  liable  to  indemnify  Crafts  & 
Co.,  and  had  obtained  a  Judgment  in  their 
favor,  how  could  they  appeal  from  the  Judg- 
ment for  damages?  The  case  of  Lovejoy  v. 
Murray,  supra,  decided  that  they  must  be 
called  in  to  defend,  or  notified  of  the  suit, 
and  have  a  fair  opportunity  to  examine  and 
cross-examine  witnesses,  with  the  right  of 
appeal.  They  could  not  be  vouched  to  de- 
fend, unless  under  a  duty  to  do  so,  by  reason 
of  being  indemnitors  to  Crafts  &  Co.,  which 


they  are  not  The  case  stands  Just  as  if  they 
had  been  sued  separately  as  tort-feasors,  and 
the  rule  applies  that  "there  can  be  no  contri- 
bution between  Joint  trespassers,"  and  one 
is  not  bound  by  a  Judgment  against  the  other, 
where  that  simple  relation  exists.  It  would 
be  quite  different  if  the  Judgment  had  been 
first  taken  against  the  railroad  companies 
and  they  had  notified  Crafts  &  Co.  to  come  In 
and  defend  for  them;  the  former  being  liable 
for  their  indemnity  in  case  of  a  loss.  The 
Judgment  then  would  have  been  binding  on 
Crafts  &  Co.  by  reason  of  this  fact,  but  as 
Crafts  &  Co.  were  liable  for  the  indemnity 
of  the  railroad  companies,  and  the  latter, 
therefore,  not  liable  for  the  indemnity  of 
Crafts  &  Co.,  the  Judgment  against  the  latter 
cannot  affect  the  defendants. 

The  court  erred  in  its  charge  as  to  the  legal 
effect  of  the  Judgment.  There  is  no  error  In 
other  respects.  New  trial  as  to  damages 
only. 


(176  N.  C.  4(0) 

EVERHART  et  al.  v.  ADDERTON  et  al. 

(No.  390.) 


(Supreme  (3ourt  of  North  Carolina.     April  17, 

1918.) 

1.  Tenancy  in  Coicmon  ^=»47  — Eftbct  of 
Severance — Rights  of  Mortgagee. 
•  Severance  of  a  cotenancy  subsequent  to  co- 
tenants'  execution  of  a  mortgage  on  their  land 
does  not  affect  the  rights  of  the  mortgagee  who 
has  a  lien  on  the  entire  undivided  tract  and 
legally  exercises  a  power  of  sale  as  to  the  whole 
tract. 

2.  Tenancy  in  Common  ^=»47— Mortgaged 
Land— Sale  or  Interest— Vendor  as  Pab- 
TY  TO  Action. 

A  CO  tenant  who  has  sold  his  half  interest 
in  mortgaged  land  has  no  interest  in  an  action 
to  compel  a  mortgagee  to  accept  a  tender  of  one- 
half  the  amount  due  on  the  note  secured,  and 
one-half  costs  of  sale,  and  to  redeem  the  mort- 
gage and  cancel  the  same  of  record. 

3.  Tenancy  in  Common  ^=>47— Mortgaged 
Land— Sale  or  Interest— Rights  of  Pub- 
chaser. 

A  purchaser  of  a  cotenant's  half  interest 
in  mortgaged  land  after  a  foreclosure  sale  only 
acquired  tne  right  to  receive  half  the  proceeds 
after  payment  of  the  costs  of  sale  and  the  mort- 
gage debt. 

4.  Tenancy  in  Common  ^=»46  —  Mortgaged 
Land— Partition— Rights  of  Mortgages. 

A  mortgagee  of  land  of  cotenants  could  not 
be  compelled  to  accept  half  the  mortgage  note 
and  release  half  the  land  which  has  been  as- 
signed to  a  cotenant  in  partition,  without  the 
mortgagee's  knowledge  or  consent. 

6.  Tenancy  in  Common  ^=s>47— Mortgaged 
Land— Foreclosure  Sale— Rights  of  Pub- 
chaser. 
A  purchaser  at  a  foreclosure  sale,  having 
bought  the  entire  tract  of  land   mortgaged  by 
cotenants,  could  not  be  required  to  accept  half 
the  land  on  payment  of  half  her  bid. 

6.  Mortgages  ^=>372(1)— Foreclosure  Sale 
—Payment  of  Bid— Rights  of  Puhchaseb. 
The  right  of  a  ijurchaser  on  foreclosure  to 
enforce  the  contract  is  complete  when  the  prop- 
erty is  knocked  off  to  him  and  the  auctioneer 
signs  the  memorandum,  and  is  not  forfeited  by 
19  days*  delay  in  payment,  not  refused  or  re- 
quired till  that  time  had  elapsed  after  the  sale. 


^:^For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DigeBts  and  Indexes 


N.C.) 


EVERHART  ▼.  ADDERTON 


615 


7.  Tenancy  in  Co^ncoN  ^=>47— Mobtqaged 
Land — Fobeclobure  Sale— Right  to  Pur- 
chase. 
A  tenancy  in  common  having  been  cUesolved 
before  foreclosure  sale  of  tlie  entire  tract  foi 
a  mortgage  debt,  none  of  which  was  paid,   a 
former  cotenant  or  his  wife,  who  merely  joined 
in  the  mortgage  to  release  her  contingent  right 
of  dower,  may  buy  at  the  sale. 

Api)€al  from  Superior  Court,  Dayidson 
County;  Harding,  Judge. 

Action  by  B.  E.  Everhart  and  another 
against  Mrs.  M.  A.  Adderton  and  others,  to 
compel  acceptance  of  a  tender  and  to  redeem 
a  mortgage  and  cancel  the  same  of  record. 
From  a  judgment  for  defendants,  plaintiffs 
ap])eaL    Affirmed. 

By  consent  the  facts,  were  found  by  the 
Judge.  Frank  C.  Clemmons  and  George  Fos- 
ter were  tenants  In  common  of  the  lauds 
described,  and  in  June,  1909,  executed  to  M. 

A.  Adderton  a  mortgage  thereon  to  secure  the 
sum  of  $300,  their  wives  joining  in  the  con- 
veyance. The  mortgage  was  duly  registered, 
and,  default  having  been  made,  the  land  was 
duly  advertised  and  sold  on  March  5,  1917, 
under  the  power  of  sale,  when  Fannie  Foster, 
wife  of  said  George  Foster,  was  declared  the 
highest  bidder  in  the  sum  of  $450  by  the  auc- 
tioneer, who  gave  a  memorandum  in  writing 
thereof.  In  June,  1910,  after  the  note  became 
due,  the  mortgagors  Foster  and  Clemmons  di- 
vided the  lands  among  themselves  equally, 
each  assuming  payment  of  one-half  the  debt, 
but  such  agreement  was  without  the  knowl- 
edge or  consent  of  the  mortgagee.  On  March 
23,  1917,  Frank  C.  Clemmons  conveyed  his 
half  interest  in  the  land  to  B.  E.  Everhart, 
and  on  same  day  said  Everhart  and  Clem- 
mons tendered  to  the  mortgagee  one-half  the 
amount  due  on  the  note  secured  by  the  mort- 
gage and  one-half  the  cost  of  the  sale,  which 
was  declined  by  the  said  Adderton,  and  on 
the  next  day  they  commenced  this  action,  and 
filed  a  complaint  to  compel  the  defendant 
mortgagee  to  accept  such  tender  and  to  re- 
deem the  mortgage  and  cancel  the  same  of 
record.  '  On  the  same  day,  after  the  summons 
was  issued  and  the  complaint  filed,  Fannie 
Foster  tendered  M.  A.  Adderton,  the  mort- 
gagee, the  sum  of  $450,  the  purchase  price 
of  the  land  which  she  had  bid  off  at  the 
mortgage  sale  on  March  5th,  and  demanded 
of  the  mortgagee  to  make  a  deed  to  her  as 
such  purchaser,  which  tender  was  declined. 
She  and  others  claiming  an  interest  were 
made  parties  to  this  action.  The  court  fur- 
ther finds  that  at  the  time  of  the  tender  by 
Fannie  Foster  of  the  purchase  money  she 
was,  and  has  been  at  all  times  since  said 
date,  ready,  able,  and  willing  to  pay  the  pur- 
chase price  and  accept  the  deed  from  the 
mortgagee,  and  that  the  same  was  true  as  to 

B.  B.  Everhart  and  his  tender  of  one-half 
the  indebtedness,  and  that  M.  A.  Adderton  is 
willing,  ready,  and  able  to  mak6  a  deed  as 
directed  by  the  court,  either  to  Fannie  Fos- 
ter as  purchaser  of  the  whole  tract,  or  to  B. 


E,  Everhart  for  his  one-half  of  said  tract. 
The  court  upon  these  findings  adjudged  that 
the  mortgagee  receive  from  the  defendant 
Fannie  Foster  the  sum  of  $450,  the  amount 
of  her  bid  at  the  foreclosure  sale,  and,  as 
mortgagee,  execute  to  her  a  conveyance  of 
the  entire  tract  of  land  described  in  the  mort- 
gage as  sold  at  the  foreclosure  sale,  and  out 
of  the  proceeds  pay  first  the  expenses  of  said 
sale,  then  the  note  secured  by  the  mortgage, 
and  the  remainder,  if  any,  to  the  mortgagors. 

Raper  &  Raper,  of  Lexington,  for  appel- 
lants. Walser  &  Walser,  of  Lexington,  for 
appellee  Fannie  Foster. 

CLARK,  0.  J.  [1-3]  The  mortgage  was 
regularly  executed,  and  covered  the  entire 
tract  of  land,  and  upon  default  the  sale  was 
duly  advertised  and  Fannie  Foster  was  the 
last  and  highest  bidder.  There  Is  no  allega- 
tion, suggestion,  or  finding  that  there  was 
any  fraud,  oppression,  or  irregularity  as  to 
the  execution  and  registration  of  the  mort- 
gage or  in  the  advertisement  and  sale.  At 
the  time  of  the  execution  of  the  mortgage 
the  plaintiffs  Frank  Clemmons  and  George 
Foster  were  cotenants.  The  fact  that  sub- 
sequent to  the  execution  of  the  mortgage, 
and  before  the  sale,  they  severed  the  coten- 
ancy in  no  wise  affected  the  rights  of  the 
mortgagee,  who  had  a  lien  upon  the  entire 
undivided  tract  and  legally  exercised  the 
power  of  sale  as  to  the  whole  tract.  The 
plaintiff  Clemmons,  having  sold  his  half  in- 
terest in  the  land  to  Everhart,  has  no  interest 
in  this  action.  The  plaintiff  Everhart,  hav- 
ing bought  Clemmons'  interest  after  the  sale, 
acquired  nothing  except  Clemmons*  right  to 
receive  one-half  the  proceeds  of  the  sale,  if 
any,  after  payment  of  the  costs  of  the  sale 
and  the  mortgage  debt. 

[4,  6]  The  defendant  Adderton,  mortgagee, 
could  not  be  (compelled  to  accept  one-half 
the  mortgage  note  and  release  the  one-half 
the  land  which  had  been  assigned  to  Clem- 
mons in  the  partition  between  him  and  Fos- 
ter. Fannie  Foster,  having  bought  the  en- 
tire tract  of  land,  could  not  be  required  to 
accept  one-half  the  land  on  payment  of  one- 
half  of  the  bid. 

[6]  There  is  no  equity  shown  to  set  aside 
the  sale  duly  made  under  the  power  in  the 
mortgage,  and  the  court  properly  adjudged 
that  the  mortgagee  should  accept  payment  of 
the  bid  and  execute  title  to  the  purchaser 
for  the  entire  tract  The  delay  of  payment 
for  19  days  after  the  sale  is  not  per  se  a 
forfeiture  of  her  rights  by  the  purchaser.  It 
is  not  alleged  or  shown  that  the  mortgagee 
demanded  payment  of  said  bid,  or  that  pay- 
ment was  refused.  The  right  of  the  purchas- 
er to  enforce  the  contract  was  complete  when 
the  property  was  knocked  off  to  the  bidder 
and  the  auctioneer  signed  the  memorandum. 
Dlckerson  v.  Simmons,  141  N.  C.  325,  53  S. 
E.  850,  8  Ann.  Cas.  361;  27  Cyc.  1486. 
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It  is  true  that  tlie  terms  of  sale  in  the 
mortgage  was  for  cash,  but  the  advertisement 
and  sale,  it  seems,  were  made  In  strict  con- 
formity with  such  terms.  27  Cyc.  1481  (7). 
It  was  no  deviation  that  the  mortgagee  did 
not  require  the  cash  to  be  paid  over  till  19 
days  have  elapsed.  If  any  damage  had  re- 
sulted from  such  delay  the  mortgagee  could 
have  refused  to  execute  title.  But  no  oppo- 
sition is  made  by  the  mortgagee  in  this  case, 
nor  is  any  refusal  to  comply  on  the  part  of 
the  purchaser  shown.  This  is  not  the  case 
of  a  mortgagee  buying  at  his  own  sale.  In 
such  case,  the  mortgagor  being  in  the  pow- 
er of  the  mortgagee,  the  mortgage  remains 
a  mortgage  notwithstanding  the  sale. 

[71  In  McLawhom  v.  Harris,  156  N.  C.  107, 
72  S.  E.  211,  37  L.  R.  A.  (N.  S.)  831,  It  is 
said  that  destroying  the  unity  of  possession 
of  cotenants  in  common  will  dissolve  the  ten- 
ancy, and  thereafter  a  former  tenant  in  com- 
mon may  acquire  the  entire  property.  In  this 
case,  the  tenancy  in  common  having  been  dis- 
solved before  the  sale,  there  was  no  reason 
why  Foster,  himself,  one  of  the  former  co- 
tenants,  might  not  have  bought  at  this  sale. 
Indeed  though  a  cotenant  who  buys  in  an  out- 
standing title  or  lien  upon  the  common  prop- 
erty must  hold  it  for  the  common  benefit, 
he  may  become  the  purchaser  at  the  sale  of 
land  to  pay  debts  and  hold  the  entire  tract  in 
his  own  right,  for  the  sale  destroyed  the 
cotenancy.  Jackson  v.  Baird,  148  N.  O.  29, 
61  S.  E.  632,  19  L.  R.  A.  (N.  S.)  591. 

Where  one  tenant  in  common  has  caused 
the  sale  by  his  failure  to  pay  his  share  of  the 
debt,  he  is  not  allowed  to  buy  and  hold  for 
his  own  benefit  because  of  the  opportunity 
for  fraud.  Reed  v..  Bachman,  61  W.  Va. 
452,  57  S.  E.  769,  123  Am.  St.. Rep,  996,  cited 
in  McLawhorn  v.  Harris,  supra.  But  In  this 
case  none  of  the  debt  was  paid,  and,  the 
entire  property  having  been  sold  under  the 
mortgage,  there  is  no  reason  why  either  ten- 
ant in  common  could  not  have  bought  the 
entire  property,  more  especially  as  the  unity 
of  possession  had  been  dissolved.  Sutton  v. 
Jenkins,  147  N.  O.  16,  60  S.  B.  643;  17  A.  & 
E.  711. 

In  this  case,  moreover,  the  purchaser  was 
not  a  tenant  in  common,  but  merely  the  wife 
of  one  of  them,  and  had  Joined  in  the  mort- 
gage simply  to  release  her  contingent  right  of 
dower. 

Affirmed. 


(175  N.  c.  391)   . 

JEROME  V.  SETZER  et  ux.     (No.  856.) 

(Supreme  Court  of  North  Carolina.    April  17, 

1918.) 

1.  Justices  or  the  Peace  ^=»36  (7)  —  Sum- 
vary  Ejectment^-Intkrfst  in  Tenant. 
Though  the  relationship  between  the  parties 
is  technically  that  of  landlord  and  tenant,  pro- 
ceedings of  summary  ejectment  before  a  justice 
of  the  peace  will  not  lie  if  defendant  tenant  in 
possession  has  acquired  and  holds  an  interest  in 
the  property  Itself  under  an  executory  contract 


of  sale  or  otherwise,  under  circumstances  giving 
him  a  right  to  call  for  an  accoanting  and  ad- 
justment of  equities  between  the  parties,  on 
which  the  title  may  depend. 

2.  Justices  of  thb  Pxaob  ^=»36(7) — Smi- 
MART  Ejectment— Interest  in  Tenant. 

Such  principle  does  not  arise  for  the  protec- 
tion of  a  tenant  from  the  bare  averments  in  the 
pleadings  that  the  conditions  exist,  but  they 
must  be  made  to  appear  from  the  evidence  or 
admission  of  the  parties. 

3.  Justices  of  the  Peace  ^=»185(3)  —  Sum- 
haet  Ejectment  —  Interest  in  Tenant  — 
Finding. 

The  findings  of  the  lower  court  on  question 
of  the  tenant's  rights  and  equities  will  be  up- 
held, if  there  is  legal  evidence  to  support  it. 

4.  Landlord  and  Tenant  ^=>92(1)  —  Option 
to  Buy— Exercise. 

A  written  contract  of  lease  stipulating  that 
at  the  request  of  the  tenants  on  or  before  De- 
cember 9th  the  landlord  would  sell  and  convey 
the  property  to  them  for  $1^00  on  terms  of  $50 
cash,  the  remainder  to  be  evidenced  and  secured 
by  note  and  mortgage  on  the  property,  and  also 
that  the  sale  was  to  be  made  at  the  option  of  the 
tenants,  their  heirs  and  assigns,  to  be  exercised 
on  or  before  December  9th,  and  that  if  the  ten- 
ants should  not  demand  of  the  landlord  the  deed 
provided  for  on  or  before  such  date,  the  a^ee- 
ment  should  be  null  and  void,  etc^  was  only  an 
option  to  buy,  in  which  time  is  generally  of  the 
essence,  and  it  created  no  interest  on  behalf  of 
the  tenants  in  the  property  itself  until  there  was 
an  acceptance  according  to  its  terms  within  the 
specified  time  or  recognition  of  the  estate  and 
interest  by  the  conduct  of  the  parties  and  in 
waiver  of  the  stipulations. 

Appeal  from  Superior  (Dourt,  Forsyth  Coun- 
ty;  Shaw,  Judge. 

Summary  proceedings  in  ejectment  by  W. 
O.  Jerome  against  James  Setzer  and  wife. 
From  judgment  dismissing  the  action,  plain- 
tiff appeals.    Reversed* 

At  the  close  of  plaintiff's  evidence,  on  mo- 
tion, the  action  was  dismissed;  his  honor 
being  of  opinion  that,  on  plalntifTs  own  show- 
ing, the  title  to  real  estate  was  involyed,  and 
the  justice's  court  was  without  jurisdiction 
to  hear  and  decide  the  cause. 

Manly,  Hendren  &  Womble  and  D.  H.  Blair» 
all  of  Winston-Salem,  for  appellant  Li.  Bf. 
Swink  and  F.  S.  Hutchins,  both  of  \V!inston- 
Salem,  for  appellees. 


HOKE,  J.  [1-3]  It  is  settled  by  repeated 
adjudications  in  this  state  that,  though  the 
relationship  between  the  parties  be  technical- 
ly that  of  landlord  and  tenant,  the  proceed- 
ings of  summary  ejectment,  instituted  before 
a  justice  of  the  peace,  will  not  lie  if  it  also 
appears  that  the  defendant  tenant  in  posses- 
sion has  acquired  and  holds  an  interest  in  the 
property  itself  either  under  an  executory  oon- 
tract  of  sale  or  otherwise,  and  under  drciun- 
stances  giving  him  a  right  to  call  for  an  ac- 
counting and  an  adjustment  of  equities  be- 
tween the  parties  upon  which  the  title  may 
depend.  McLaurin  v.  Mclntyre,  167  X.  C. 
350,  83  S.  B.  627 ;  Hauser  v.  Morrison,  146  N. 
C.  248,  59  S.  B.  693;  Parker  v.  Allen,  84  N. 
O.  466.    The  principle  is  very  well  stated  in 
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the  first  headnote  to  Hauser  v.  Morrison, 
supra,  as  follows: 

"Summary  proceedings  in  ejectment  given  by 
the  landlord  and  tenant  act  (Eevisali  {  2001) 
ace  restricted  to  the  cases  expressly  specified 
therein ;  and  when  on  the  trial  it  is  made  to  ap* 
pear  that  the  relation  existing  is  that  of  mort- 
gagor and  mortgagee,  giving  a  right  to  account, 
or  vendor  and  vendee,  requiring  an  adjustment 
of  eqaities,  a  justice's  court  has  no  jurisdiction, 
and  the  proceedings  should  be  dismissed." 

It  Is  also  held  in  numerous  cases  that  the 
principle  does  not  arise  for  the  protection  of 
a  defendant  from  the  bare  averment  in  the 
pleadings  that  the  conditions  exist,  hut  they 
must  be  made  to  appear  from  the  evidence 
or  admission  of  the  parties.  Pasterfield  v. 
Sawyer,  132  N.  C.  258,  43  S.  B.  790 ;  McDon- 
ald V.  Ingram,  124  N.  C.  272,  32  S.  B,  677; 
Hahn  V.  Guilford  &  Latham,  87  N.  O.  172. 
And,  further,  that  the  findings  of  the  lower 
court  on  this  question  will  be  upheld  if  there 
Is  legal  evidence  to  support  it  Parker  v. 
Allen,  supra. 

[4]  Considering  the  record  in  view  of  these 
principles,  it  appears  in  the  present  case  that 
in  1916  defendants,  James  Setzer  and  his 
wife,  Viola,  held  a  house  and  lot  in  Forsyth 
county  containing  one-sixteenth  of  an  acre, 
subject  to  a  mortgage  to  the  Winston  Build- 
ing &  Loan  Association;  that  defendants 
having  failed  to  make  the  payments  to  said 
company,  the  mortgage  was  duly  foreclosed 
by  sale,  pursuant  to  its  terms,  and  plaintiff, 
at  the  instance  of  W.  T.  Wilson,  Esq.,  an 
attorney  who  was  acting  for  defendants  in 
the  matter,  bought  in  the  property  and  took 
a  deed  for  same  at  $1,120,  and,  with  a  view  to 
helping  defendants  to  a  purchase  of  the  lot, 
on  the  9th  day  of  August  entered  into  a  writ- 
ten contract  of  lease  to  be  in  force  tUl  the  9th 
day  of  December  following,  at  the  rate  of  $3 
per  week,  payable  on  Saturday  of  each  week. 
In  said  instrument  plaintiff  further  stipulat- 
ed that  at  the  request  of  said  James  Setzer 
and  wife,  on  oi^  before  said  9th  of  December, 
he  would  sell  and  convey  said  property  to 
them  for  $1,200,  on  terms  of  $50  in  cash  and 
the  remainder  of  $1,150  to  be  evidenced  and 
secured  by  note  and  mortgage  on  the  prop- 
erty, etc  The  contract  contained  further 
stipulations  as  follows: 

"It  is  further  understood  and  agreed  that  the 
aaid  sale  is  to  be  made  at  the  option  of  the  said 
James  Setzer  and  wife,  Viola  Setzer,  their  heirs 
and  assigns,  to  be  exercised  on  or  before  the  said 
0th  day  of  December,  1916.  And  it  is  further 
understood  and  agreed  that  if  the  said  James 
Setzer  and  wife,  viola  Setzer,  their  heirs  and  as- 
signs, shall  not  demand  of  me  Tthe  said  W.  G. 
Jeromel  the  deed  herein  provided  for  on  or  be- 
fore the  said  9th  day  of  December,  1916,  then 
this  agreement  is  to  be  null  and  void,  and  party 
of  the  first  part  shall  be  at  liberty  to  dispose  of 
the  said  land  to  any  other  person,  or  to  use 
same  as  he  may  desire  in  the  same  manner  as  if 
this  contract  had  not  been  made:  but  otherwise 
this  contract  is  to  remain  in  full  force  and  ef- 
fect.   ♦    ♦    ♦•' 

And  further: 

"In  consideration  of  the  execution  of  this  lease 
and  option  of  purchase,  parties  of  the  second 
part  hereby  release  and  xelinquish  any  and  all  I 


rights  which  thev  have  heretofore  in  this  l^nd 
by  reason  of  their  prior  purchase  of  same,  save 
those  rights  herein  set  out,  and  all  daims  to  said 
land  which  they  might  at  present  have,  save  as 
herein  set  out,  and  all  controversy  as  to  the  title 
to  said  land,  as  far  as  they  are  concerned  or  in- 
terested, save  as  herein  set  out."* 

It  appeared  further  from  the  oral  evidence 
that  defendant  was  in  the  habit  of  paying 
the  rent  that  he  paid  to  his  attorney,  Mr.  W. 
Wilson,  who  would  in  turn  pay  the  same  to 
plaintiff;  that  this  continued,  the  defendant 
paying  at  least  three  months  of  the  rent,  and 
on  Saturday,  December  9th,  defendant  paid 
W.  T.  Wilson  the  sum  of  $5,  $3  of  which  was 
to  be  applied  to  the  rent,  and  $2  on  the  bar- 
gain, and  that  some  time  the  following  week 
after  the  9th  defendants  paid  said  W.  T  Wil- 
son forty  odd  dollars  on  the  price,  and  be- 
tween the  9th  and  the  trial  had  paid  said  Wil- 
son as  much  as  $50  in  all.  This  attorney 
testified  that  he  had  no  arrangement  with 
Jerome,  plaintiff,  that  he  would  collect  this 
money  for  him,  and  no  authority  from  him 
to  receive  it  for  him,  hut  had  with  Mr.  Setz- 
er that  the  latter  was  to  bring  the  money  to 
witness  and  he  would  turn  it  over.  iSrue, 
the  witness  testifies  in  the  first  part  of  his 
statement  that  he  represented  both  parties  in 
trying  to  get  the  matter  settled,  but  this  was 
evidently  restricted  to  getting  the  parties  to- 
gether and  inducing  Jerome  to  buy,  but,  in 
reference  to  collecting  the  rent,  etc.,  he  states 
very  clearly  that  he  was  acting  for  Setser 
throughout,  and,  further,  that  he  did  not  no- 
tify Jerome^  on  <  the  9th  of  December  or  before 
that,  that  Setzer  and  wife  had  elected  to  buy 
the  property,  or  that  they  had  made  any  pay- 
ment thereon,  but  at  some  time  in  the  follow- 
ing week,  he  got  Jerome  into  his  office  and 
tendered  him  the  $50,  or  told  him  he  had  it 
for  him,  and  Jerome  replied  that  he  Would 
not  then  receive  the  $50,  but  desired  posses- 
sion of  the  property.  On  the  material  ques- 
tions in  dispute,  Jerome,  plaintiff;  testified  as 
follows: 

'*James  Setzer  had  paid,  I  think,  three 
months'  rent  altogether.  He  was  behind  on  the 
9th  of  December  a  little  more  than  a  month's 
rent,  or  a  month's  rent,  and  on  the  19th  day  of 
Decvnber  he  was  behind  a  month  and  from  the 
9th  to  the  19th.  James  Setzer,  nor  any  one  in 
his  behalf  prior  to  the  9th  day  of  December, 
did  not  tender  tne  $50,  or  any  other  amount  to 
be  applied  on  this  contract  prior  or  after  that 
date,  neither  he  nor  any  one  else.  I  was  in  Mr. 
Wilson's  oflBce  a  few  days  after  the  9th  day  of 
December,  and  he  said  he 'had  $40,  if  I  would 
accept  he  would  turn  it  over,  but  he  didn't 
tender  me  $50  on  it  This  was  about  a  week 
after  the  9th  of  December;  about  the  15th  I 
think;  I  don't  remember  the  exact  date,  but  I 
know  it  was  several  days  after  the  9th.'* 

On  careful  perusal  of  the  instrument  in 
question  and  of  the  testimony  relevant  to  its 
correct  interpretation,  we  are  of  opinion 
that,  so  far  as  any  agreement  to  convey  is 
concerned,  the  contract  was  only  an  option 
to  buy,  in  which  time  is  generally  of  the  es- 
sence and  which  created  no  interest  in  the 
property  itself,  unless  and  until  there  was 
acceptance  according  to  its  terms  within  the 
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specified  time,  or  a  recognition  of  such  estate 
and  interest  by  the  conduct  of  the  parties 
and  in  waiver  of  the  stipuiations.  On  this 
sul>Ject,  the  principle  apposite  is  stated  cor- 
rectly, we  think,  in  the  recent  case  of  Caro- 
lina Timber  Co.  v.  Wells,  171  N.  C.  262-264, 
88  S.   E.   327,  828,  as  follows: 

**The  oases  on  this  subject  are  to  the  effect, 
further,  that  a  stipulation  of  the  kind  now  pre- 
sented, providing  for  an  extension  of  the  time 
within  which  the  timber  must  be  cut,  is  in  the 
nature  of  an  option,  and  it  is  held  by  the  great 
weight  of  authority  that  contracts  of  this  char- 
acter do  not  of  themselves  create  any  interest  in 
the  property,  but  only  amount  to  an  offer  to  cre- 
ate or  convey  such  an  interest  when  the  condi- 
tions are  performed  and  working  a  forfeiture 
when  not  strictly  complied  with.  Waterman  v. 
Banks,  144  U.  S.  394  [12  Sup.  Ct  646,  36  L. 


Newton  v.  Newton,  11  R.  I.  390  [23  Am.  Rep. 
476];  Bostwick  v.  Hess,  80  la  138.  Our  own 
decisions  are  in  general  approval  of  these  prin- 
ciples"--citing  Ward  v.  Albertson,  165  N.  C. 
218,  81  S.  B.  168 ;  Winders  v.  Kenan,  161  N.  C. 
628,  77  S.  E.  687;  Bateman  v.  Lumber  Co.,  154 
N.  C.  248,  70  S.  E.  474,  34  I/.  R.  A.  (N.  S.)  615; 
Hornthal  v.  Howcott,  154  N.  C.  228,  70  S.  E. 
171,  * 

And  in  Winders  v.  Kenan,  supra,  It  Is 
held,  among  other  things: 

"Where  in  consideration  of  a  certain  sum  of 
money  the  owner  of  lands  agrees  to  convey  them 
within  a  named  period  upon  the  payment  of  an 
agreed  purchase  price,  the  writing  is  unilateral, 
an  offer  to  give  another  the  right  to  buy,  an  op- 
tion and  not  a  contract  to  sell,  which  does  not 
bind  the  one.  accepting  its  conditions  to  purchase 
the  land,  and  he  is  required  to  exercise  his  rights 
thereunder  within  the  specified  time,  and  per- 
form the  condition  imposed  as  to  payment,  in 
accordance  with  the  terms  of  the  writing.  Where 
an  option  for  a  sale  of  lands  has  been  accepted, 
which  provides  for  the  payment  of  the  purchase 
price  as  a  condition  precedent,  it  is  the  duty  of 
the  .'purchaser  to  pay  in  accordance  with  its 
terms,  and  a  mere  notice  of  his  intention  to  buy 
Is  insuflScient.  Unilateral  contracts  or  options 
for  the  sale  of  lands  are  to  be  construed  more 
strictly  in  favor  of  the  maker,  and  the  time  of 
its  performance  by  the  one  holding  the  option  is 
of  the  essence  of  the  contract,  and  the  conditions 
imposed  must  be  performed  by  him  in  order  to 
convert  the  right  to  buy  into  a  contract  of  sale." 

And  applying  these  principles  to  the  facts 
of  the  present  record,  we  are  of  opinioi^  fur- 
ther, that,  since  the  forclosure,  the  defend- 
nnts  have  never  acquired  or  held  any  tn- 
j  terest  in  the  property  itself,  but  only  held 
an  option  to  purchase,  which  they  lost  by  an 
entire  failure  to  comply  within  the  time,  and 
that  the  ordinary  incidents  of  a  contract 
between  landlord  and  tenant,  on  which  the 
latter  is  estopped  to  question  the  former's 
title,  should  prevail,  and  the  Justice  had  jur 
risdiction  to  hear  and  decide  the  cause.  In 
the  authorities  cited  by  defendants  the  ten- 
ant, in  addition  to  his  rights  as  lessee,  had 
acquired  and  held  an  interest  in  the  prop- 
erty Itself,  giving  him  the  right  to  an  account 
nnd  adjustment  of  equities  between  them, 
cither  by  the  terms  of  the  agreement,  or  by 
recognition  of  the  landlord  in  w^aiver  of  his 
rights — ^the  case  presented  in  Hauser  v.  Mor- 
rison, supra.     But,  in  the  present  instance, 


as  stated,  no  such  interest  has  been  made  to 
appear  in  any  aspect  of  the  evidence,  and 
the  relationship  between  the  parties  Is  one 
of  ordinary  lease  between  landlord  and  ten- 
ant, and,  where  the  time  of  the  lessee  Aas 
expired  by  the  terms  of  the  agreement  (see 
Brown  v.  Cooper's  Co-op.  Co.,  172  N.  C.  79, 
89  S.  E.  1064),  with  every  disposition  to 
sympathize  with  the  efforts  of  defendants 
to  procure  a  home  of  their  own,  we  think  we 
are  justified  in  saying,  and  the  facts  of  the 
record  disclose,  that  the  defendants  seem  to 
have  entered  on  an  undertaking  that  has 
proved  too  much  for  them.  They  failed  to 
make  their  payments  to  the  building  and 
loan  companies,  which  we  know  are  indul- 
gent as  far  as  permissible,  and  properly  so. 
They  have  failed  to  comply  with  the  option 
given  by  the  plaintiff  who  was  endeavoring 
to  help  them.  Where  they  procured  the  $50, 
which  they  claim  to  have  tendered,  but  after 
the  time  specified,  does  not  appear,  but  there 
is  no  likelihood  that  further  indulgence 
would  be  of  real  benefit  to  them,  and,  in 
any  event,  we  are  of  opinion  and  so  hold 
that  plaintiff  is  entitled  to  have  his  contract 
enforced  in  Its  integrity,  and  on  the  tes- 
timony, if  believed,  there  should  be  a  verdict 
for  plaintiff. 
Reversed. 

CLARK,  O.  J.,  concurs  in  the  decision,  but 
is  farther  of  the  opinion: 

I.  That  even  If  an  equity  had  developed 
in  the  justice's  court,  it  would  not  have 
ousted  the  jurisdiction.  Const,  art  4,  f  1, 
is  as  follows: 

• 

'*Aboli8hes  Distinction  between  Actions  at 
Law  and  Suits  in  Equity  and  Feigned  Issues. 
The  distinctions  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions 
and  suits,  shall  he  abolished." 

Same  article,  section  27,  prescribes: 

"Jurisdictions  of  Justices  of  the  Peace.  The 
several  justices  of  the  peace  shall  have  jurisdic- 
tion, under  such  regulations  as  the  General  As- 
sembly shall  prescribe,  of  civil  actions  founded 
on  contract,  wherein  the  sum  demanded  shall 
not  exceed  two  hundred  dollars,  and  wherein  the 
title  to  real  estate  shall  not  be  in  controversy, 
and  of  all  criminal  matters  arising  in  their 
counties  where  the  punishment  cannot  exceed  a 
fine  of  fiftv  dollars,  or  imprisonment  for  thirty 
days.  And  the  General  Assembly  may  give  to 
justices  of  the  peace  jurisdiction  of  other  civil 
actions  wherein  the  value  of  the  property  in  con- 
troversy does  not  exceed  fifty  dollars." 

With  a  further  provision  that  in  all  ac- 
tions, civil  or  criminal,  "the  party  against 
whom  judgment  is  rendered  may  appeal  to 
the  superior  court." 

It  is  clear,  therefore,  that  the  distinction 
formerly  existing  between  law  and  equity 
(which  was  purely  incidental  arising  from 
equitable  doctrines  being  brought  into  the  law 
by  progressive  judges  like  Lord  Nottingham 
and  others  against  the  protest  of  the  more 
conservative  occupants  of  the  bench  who 
deemed  this  distinction  an  Indispensable  law 
of  nature)  was  absolutely  destroyed  as  a  mat- 
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ter  of  jurisdiction  by  the  above  provision  in 
our  Constitution.  This  distinction  could  there- 
after obtain  as  little  in  the  court  of  justices 
of  the  peace  as  in  any  other  court.  There  is  no 
intimation  whatever  that  the  jurisdiction  of 
a  justice  of  the  peace  is  restricted  to  mat- 
ters formerly  cognizable  on  the  law  side  or  is 
ousted  whenever  an  equitable  element  arises 
in  the  controversy.  After  the  adoption  of 
the  Constitution  of  1S68,  the  bench  being  still 
occupied,  necessarily,  by  judges  who  had 
been  thoroughly  indoctrinated  with  the  Idea 
that  the  distinction  between  law  and  equity 
was  something  inherent  in  the  Constitution 
of  the  Universe,  there  were  decisions  which 
still  upheld  this  distinction  in  actions  brought 
before  the  clerk  and  before  a  justice  of  the 
peace,  notwithstanding  the  ezplicit  and  un- 
mistakable declaration  of  the  Constitution. 
But  we  who  can  read  the  Constitution  with 
clearer  eyes,  because  without  the  preposses- 
sions natural  to  those  who  studied  law  under 
the  old  system,  should  correct  and  not  re- 
peat their  errors.  Most  especially  is  it  true 
as  to  constitutional  matters  that  the  Con- 
stitution itself  should  be  our  guide  and  not 
erroneous  decisions  lest  we  bring  upon  our- 
selves the  scriptural  condemnation  that  we 
"make  the  word  of  none  effect  by  our  tra- 
ditions." Matt.  XV,  6;  Mairk.  vU,  13.  It  is 
true  that  a  justice  of  the  peace  cannot  Issue 
an  Injunction,  and  neither  can  this  court. 
But  this  is  not  because  neither  court  has 
equitable  jurisdiction,  but  because  the  stat- 
ute has  not  given  to  either  authority  to  Issue 
this  remedial  writ  as  a  matter  of  ordinary 
litigation. 

IL  If  the  title  to  land  arises  In  an  action 
before  a  justice  of  the  peace  under  the  Con- 
stitution, the  magistrate  has  no  jurisdiction. 
If  the  justice  holds  th.at  the  title  to  land  Is 
In  issue,  he  must  dismiss  the  action  (Revlsal, 
S  1423);  but  the  justice  must  hold  whether 
it  does  or  not,  and  the  Constitution  gives  the 
right  of  appeal  in  either  event.  When  the 
case  gets  Into  the  superior  court  on  such  ap- 
peal, the  whole  spirit  of  the  Constitution 
and  of  our  statutes  based  thereon  is  that  being 
then  in  a  court  of  general  jurisdiction  the 
appeal  will  not  be  dismissed  and  the  parties 
required  to  go  out  by  one  door  of  the  court- 
house to  immediately  come  back  In  by  an- 
other, into  the  same  courtroom,  for  the  court, 
being  seized  of  jurisdiction,  will  proceed  to 
try  the  cause  on  Its  merits.  This  has  been 
expressly  provided  by  statute  where  a  cause 
has  been  brought  before  the  clerk,  but  on  ap- 
peal It  appears  that  he  had  no  jurisdiction. 
In  such  case  the  court  will  proceed  to  try 
the  cause  (Revisal,  §  614,  and  cases  cited 
thereunder  in  Pell's  Revlsal),  and  even  when 
the  proceedings  before  the  clerk  were  a  nul- 
lity (In  re  Anderson,  132  N.  C.  243,  43  S.  E. 
649),  and  the  judge  can  make  amendments 
to  give  jurisdiction  In  that  court  (Ewbank  v. 
Turner,  134  N.  C.  81,  46  S.  B.  508).     The 


same  is  true  as  to  appeals  from  a  justice  of 
the  peace  in  criminal  actions.  There  is  noth- 
ing in  the  Constitution  which  indicates  that 
this  rule  does  not  apply  to  appeals  In  civil 
cases  from  a  justice.  It  has  been  held  that 
the  proper  course  in  all  appeals  to  the  su- 
perior court,  independent  of  any  statute,  Is 
not  to  dismiss  in  that  court,  but  to  make 
the  proper  amendments  and  proceed.  This 
principle  was  held  by  Smith,  C.  J.,  for  the 
c^urt  in  McMillan  v.  Reeves,  102  N.  C.  559, 
9  S.  E.  449,  citing  West  v.  Kittrell,  8  N.  C. 
493,  and  Boing  v.  R.  R.,  87  N.  C.  360.  There 
have  been  decisions  since  to  the  contrary, 
but  not  without  objection  thereto  being  made. 
See  concurring  opinions  in  Unitype  Co.  v. 
Aschraft,  155  N.  C.  71,  71  S.  B.  61 ;  Wilson 
V.  Insurance  Co.,  155  N.  C.  176-178,  71  S.  E. 
79,  and  cases  there  cited;  Cheese  Co.  v.  Pip- 
kin, 155  N.  C.  401,  71  S.  B.  442,  37  U  R.  A. 
(N.  S.)  606;  State  v.  McAden,  162  N.  O.  678, 
77  S.  E.  298 ;  Mclver  v.  Railroad,  163  N.  C. 
546,  79  S.  B.  1107;  and  dissenting  opinion 
in  McLaurln  v.  Mclntyre,  167  N.  O.  335,  356, 
83  S.  B.  627. 

(176  N.  C.  887) 

OAFFET  v.  OAK  FURNITURE  CO. 

(No.  387.) 

(Supreme  Court  of  North  Carolina.    April  17, 

1918.) 

1.  Pbincipax  and  Agent  ^=981(4)--Tbavbl- 
ING  Salesman— Contract— Right  to  Com- 
missions. 

A  salesman's  contract  with  a  furniture  com- 

§aov  assigned  to  certain  territory  which  was  to 
e  his,  and  canvassed  or  "drummed''  by  Idm, 
provided  he  should  receive  "ten  per  cent,  as 
commissions  on  all  orders  received,  accepted 
and  shipped  by  us."  He  was  to  report  cus- 
tomers wnom  he  called  on  as  well  as  those  who 
bought  goods,  and  he  was  to  make  a  general 
"and  close"  canvass  of  the  territory,  ^'travel 
and  work  the  same."  Held,  to  entitle  him  not 
only  to  commissions  on  orders  received  from 
him  personally,  but  also  on  mail  orders  and  or- 
ders received  from  other  agents  in  his  territory 
without  his  consent. 

2.  EvinENCE  ^=>397(1)— PARoii  Bvidbncb  Af- 
fecting Wbiting  —  Common- Law  and 
Equity  Rule. 

The  general  common-law  rule  does  not  allow 
verbal  evidence  of  what  passed  between  parties 
to  a  written  contract  either  before  it' was  made 
or  during  the  time  of  preparation  so  as  to  add 
to  or  subtract  from  or  in  any  manner  to  vary 
or  qualify,  but  equity  admits  such  evidence  to 
rectify  or  rescind  the  agreement. 

3.  Evidence  <3=»397(1)— Parol  Evidence  Af- 
fecting Writing, 

Parol  evidence  is  not  admissible  to  contra- 
dict, vary,  or  change  a  written  contract 

Appeal  from  Superior  Court,  Guilford 
County;  Harding,  Judge. 

Action  by  J.  R.  Caffey  against  the  Oak 
Furniture  CJompany.  From  a  judgment  for 
plaintiff,  defend?  nt  appeals.    No  error. 

The  action  was  brought  to  recover  dam- 
ages for  a  breach  of  the  following  contract: 

"This  contract  made  and  entered  into  this  the 
15th  day  of  March,  1916,  by  and  between  J.  R. 
Caflfey,  of  Greensboro,  N.  0.,  and  the  Oak  Fur- 
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niture  Co.,  of  N.  Wilkcsboro,  N.  C.  witnesseth: 
That  J.  R.  Caffey  agrees  to  travel  and  sell  the 
Hne  of  furniture  manufactured  by  the  Oak 
Furniture  Co.,  in  North  Carolina  and  South 
Carolina  from  now  until  June  1,  1916.  The 
Oak  Furniture  Co.  agrees  to  pay  his  traveling 
expenses  not  to  exceed  $100.00  per  month,  and 
also  4  per  cent-  on  all  orders  received,  accepted 
and  shipped  by  us  during  this  period  of  time. 
The  said  J.  R.  Caffey  agrees  further  to  travel 
and  work  the  territory  above  mentioned  close- 
ly, from  June  1,  1916,  to  January  1,  1917,  on  a 
commission  basis  of  10  per  cent,  on  all  orders 
received,  accepted  and  shipped  by  us.  The  said 
J.  R.  Caffey  agrees  to  furnish  us  a  list  of  his 
expenses  from  this  date  to  June  1,  1916,  and 
also  a  list  of  customers  called  on.  This  report 
to  be  furnished  weekly,  and  after  June  1st, 
when  he  travels  on  his  own  expenses  on  a  com- 
mission basis,  he  is  not  to  furnish  a  list  of  ex- 
penses but  18  to  furnish  a  list  of  customers  call- 
ed on,  together  with  the  ones  sold.  This  con- 
tract signed  by  J.  R.  Caffey  and  J.  H.  John- 
son for  the  Oak  Furniture  Co.  Each  retaining 
a  copy.    [Signatures  of  parties  here.l" 

.Plaintiff  canvassed  tlie  two  states  under 
this  contract,  and  received  commissions  on 
all  orders  which  he,  the  plaintiff,  personally 
secured,  and  defendant  also  paid  tiim  for  the 
orders  which  were  taken  by  bis  subagents, 
but  refused  to  allow  the  plaintiff  commis- 
sions on  orders  which  were  sent  in  to  the 
defendant  by  customers  doing  business  with- 
in plaintiff's  territory  by  mail;  that  is  to 
say,  refused  to  allow  plaintiff  any  commis- 
'  sions  on  what  is  known  as  "mail  orders.'* 
The  defendant  also  refused  to  allow  plaintiff 
commissions  on  goods*  which  were  sold  with- 
in his  territory  by  other  agents  whom  de- 
fendant put  into  the  territory  without  his 
consent. 

The  case  states  that  the  judge  Intimated, 
at  the  close  of  the  testimony,  he  would 
charge  the  Jury  that  under  the  contract 
plaintiff  would  be  entitled  to  recover  10  per 
cent  on  all  orders  in  the  territory  named, 
which  were  received,  accepted,  and  shipped 
by  the  defendant  during  the  life  of  the  con- 
tract Defendant  excepted.  The  charge  was 
not  sent  up  with  the  record.  We  only  have 
the  evidence,  verdict  of  the  Jury,  and  Judg- 
ment of  the  court  The  Jury  returned  the 
following  verdict: 

''(1)  What  is  the  amount  in  dollars  and  cents 
of  the  orders*  sent  in  by  R.  B.  Strickland  to  the 
defendant  and  accepted  by  the  defendant  from 
June  1,  1916,  to  January  1,  1917,  and  actually 
shipped  out  by  the  defendant?  Answer:  $6,- 
257.53  (by  consent). 

"(2)  What  is  the  amount  of  all  other  orders  re- 
ceived and  accepted  by  defendant  from  customers 
from  North  Carolina  and  South  Carolina  from 
June  1,  1916,  to  January  1,  1017,  and  actually 
shipped  out  by  the  defendant?  Answer:  $8,660.- 
96  (by  consent)." 

Judgment  was  entered  in  favor  of  the 
plaintiff  for  $1,116.39,  and  defendant  ap- 
pealed. 

Justice  &  Broadhurst  and  O.  C.  Cox,  all 
of  Greensboro,  for  appellant  S.  B.  Adams 
and  Brooks,  Sapp  &  Kelly,  all  of  Greens- 
boro, for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).    [1]  We  are  of  opinion  that  the  pre- 


siding «Judge  placed  the  right  construction 
on  the  contract,  and  that,  if  it  can  be  ex- 
plained, there  Is  evidence,  both  oral  and 
documentary,  which  tends  strongly  to  sus- 
tain the  ruling.  It  will  be  observed  that  the 
contract  is  very  broad  in  its  language,  as  it 
says  that  plaintiff  shall  receive  "ten  i)er  cent 
as  commissions  on  all  orders  received,  ac- 
cepted and  shipped  by  us."  He  had  been  as- 
signed certain  territory  which  was  to  be 
his,  and  canvassed  or  ''drummed"  by  him, 
and  the  clause  above  quoted  could  mean  on- 
ly that  the  commissions  would  be  paid  "on 
all  orders  received  and  accepted"  from  that 
territory  and  shipped  by  defendant  It  does 
not  say  that  the  commissions  will  be  paid 
only  on  orders  received  from  Caffey  perscm- 
ally,  or  returned  by  him,  but  on  all  orders 
received,  and  this  means  from  the  territory, 
whether  sent  in  by  him  or  not  And  there 
was  a  reason  for  this  as  shown  by  the  con- 
tract, for  he  was  to  send  in  a  statement,  not 
only  of  customers  who  bought  goods  on  or- 
ders, but  "a  list  of  custom^s  called  on"  by 
him,  whether  or  not  they  bought  goods. 
The  defendant  will  hardly  contend  that  they 
intended  to  avail  themselves  of  these  ser- 
vices, so  as  to  get  a  list  of  persons  "called 
on"  without  paying  for  them.  It  was  con- 
templated that  plaintiff  should  make  a  gen- 
eral "and  close"  canvass  of  the  territory, 
"travel  and  work  the  same,"  and  Introduce 
the  goods  to  the  trade,  selling  such  as  he 
could,  and  get  his  commissions  on  all  orders 
received  from  that  territory,  which  were  ac- 
cepted and  shipped  by  defendant 

The  case  of  Strickland  was  excepted  by 
the  court  from  the  instruction,  because  plain- 
tiff admitted  that  he  had  agreed  that  if 
Strickland  would  not  cover  his  route,  he 
would  allow  him  6  per  cent  out  of  his  com- 
mission; Strickland  to  give  plaintiff  "his 
routing,''  so  that  they  would  not  conflict 
Under  a  contract  similar  to  this  one,  the 
Court  of  Appeals  of  New  York,  in  Taylor  v. 
Enoch  Morgan's  Sons  Co.,  124  N.  T.  1S4,  26 
N.  B.  314,  allowed  commissions  according  to 
the  rule  herein  stated  by  the  Judge.  It  ap- 
peared in  that  case  that  the  defendant  com- 
pany entered  into  a  written  contract  with 
the  plaintiff,  by  which  the  latter  agreed  to 
travel  over  a  certain  route,  which  was  term- 
ed in  the  contract  "his  route,"  at  least  six 
times  a  year,  representing  and  selling  de- 
fendant's goods  and  selling  no  other  goods 
to  conflict  with  them.  Defendant  agreed  to 
pay  him  for  his  services  a  commission  on  all 
orders  accepted  from  bona  flde  purchasers, 
the  commission  on  new  trade  to  be  dohble 
that  allowed  on  the  regular  trade.  Plain- 
tiff entered  upon  his  duties  under  the  agree- 
ment and  continued  to  discharge  them  un- 
til the  agreement  was  terminated.  In  an 
action  to  recover  commissions  unpaid,  it  ap- 
peared that  some  of  the  orders  accepted 
by  the  defendant  came  directly  to  it  from  the 
persons  making  them,  and  some  were  taken 
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by  other  employes  of  the  company;  also,  that 
orders  were  received  from  responsible  par- 
ties which  were  not  accepted  by  defendant 
The  referee  allowed  plaintiff  commissions 
on  all  accepted  orders  made  by  parties  on 
the  line  of  his  route  with  certain  exceptions 
specified  in  the  contract,  and  also  upon  such 
unaccepted  orders.  Held,  no  error  that  the 
commissions  were  not  limited  to  orders  ob- 
tained and  received  by  plaintiff,  and  that 
defendant  had  no  right  arbitrarily  and  with- 
out cause  to  reject  orders  from  bona  fide 
purchasers. 

It  will  be  noted  thadt  in  the  Taylor  Case 
tbe  contention  on  the  part  of  the  defendant, 
was,  as  it  is  here,  that  the  traveling  sales- 
man was  entitled  only  to  commissions  on  or- 
ders taken  by  him  and  forwarded  to  the 
company,  who  was  the  defendant  This  view 
of  the  contract  was  rejected  by  that  court, 
and  in  the  course  of  the  opinion  it  was  said 
by  Justice  Haight: 

"On  the  part  of  the  defendant  it  was  claimed 
that  he  was  only  entitled  to  commissions  on 
orders  taken  by  him  and  forwarded  to  the  com- 
pany. It  will  be  observed  that  under  the  provi- 
sions of  the  contract  the  plaintiff  was  required 
to  travel  over  his  route  In  the  three  states  nam- 
ed, at  least  six  times  per  year,  and  represent 
and  sell  the  defendant's  goods;  he  ^aying  his 
own  expenses.  His  entire  reward  for  the  serv- 
ices rendered  was  in  the  commission^  which  the 
defendant  agreed  to  pay  him.  He  had  for  many 
years  been  engaged  in  a  similar  business  for 
Colgate  &  Co.,  had  a  line  of  acquaintances  and 
customers,  and  it  became  his  auty  to  use  his 
best  endeavors  to  extend  the  defendant's  trade, 
introducing  its  soaps,  sapolio,  and  other  goods 
to  the  dealers  with  whom  he  should  be  acquaint- 
ed. He  was  to  be  paid  commission  *upon  all  or- 
ders accepted  from  bona  fide  purchasers.'  This 
language  is  broad  and  sufiBcient  to  support  the 
contention  of  the  respondent.  Had  it  been  tbe 
intention  of  the  defendant  to  limit  his  commis- 
sions to  orders  obtained  and  received  from  him, 
apt  words,  clearly  expressing  that  intent,  would 
doubtless  have  been  used." 

The  court  further  said  of  features  common 

to  the  two  cases: 

"The  plaintiff  could  hardly  be  expected  to 
drum  up  customers  at  his  own  expense  without 
receiving  any  benefit  from  sales  made  to  such. 
The  wording  of  the  contract  is  such  as  to  lead 
lis  to  conclude  that  the  interpretation  adopted 
by  the  referee  expressed  the  intention  of  the 
parties,  and  that  the  same  should  be  approved. 
We  do  not  understand  the  provisions  of  the 
contract-  to  be  so  ambiguous  as  to  make  oral 
testimony  necessary  in  order  to  explain  its 
meaning;,  and  we  quite  agree  with  the  general 
term  that  all  of  the  evidence  taken  upon  this 
branch  of  the  case  might  have  been  properly  ex- 
cluded; but  we  do  not  see  how  harm  has  result- 
ed to  the  defendant  for  without  the  evidence 
vee  should  be  compelled  to  reach  the  same  con- 
<!lusion  in  reference  to  the  meaning  of  the  con- 
tract" 

The  last  expression  referred  to  evidence 
Introduced  by  both  parties  to  explaia  the 
meaning  of  the  contract.  The  two  cases  are 
almost  literally  alike,  and  are  certainly  so 
substantially  and  for  all  practical  purposes. 
In  that  case,  as  In  this,  there  had  been  a  pre- 
vious contract  and  settlement  under  it,  as 
will  appear  from  this  languade: 


"After  serving  the  defendant  nine  months  un- 
der this  agreement  a  controversy  arose,  and  the 
employment  thereunder  was  terminated.  A  set- 
tlement however,  was  agreed  upon  and  the  con- 
tract under  consideration  executed.  It  is  in  the 
form  of  a  letter  addressed  to  the  plaintiff  by 
the  secretary  of  the  defendant,  with  the  ac- 
ceptance of  the  plaintiff  written  thereunder," 

The  clause  fixing  the  amount  of  the  com- 
mission was  as  follows:  *'We  agree  to  pay 
you  a  commission  upon  all  orders  accepted 
from  bona  fide  purchasers."  If  anything, 
the  language  of  our  contract  is  stronger,  in 
favor  of  plaintiff's  contention  in  this  case, 
than  is  that  Just  quoted  and  which  was  held 
by  the  court  as  fully  sufficient  to  sustain  the 
contention  of  the  plaintiff  in  that  case  that 
he  was  entitled  to  receive  commissions  on 
all  goods  sold  in  the  territory  to  bona  fide 
purchasers,  and  whether  the  purchases  were 
made  in  good  faith  is  not  involved  in  this 
case. 

[2, 3]  If  we  are  at  liberty  to  analyze  and 
apply  the  oral  and  documentary  evidence,  we 
are  of  the  opinion  that  a  fair  and  reasonable 
construction  of  it  would  sustain  the  plain- 
tiff's contention,  especially  the  documentary 
proof.  The  plaintiff  testifies  directly  and 
positively  that  the  company  agreed  with  him, 
through  Mr.  Johnson,  that  he  should  have 
the  exclusive  right  to  the  territory,  and  ap- 
point subagents,  they  to  receive  6  per  cent. 
and  he  4  per  cent  of  the  commissions,  and 
further  that  he  should  have  commissions  on 
all  mall  orders.  "By  the  general  rule  of  the 
common  law,  if  there  be  a  contract  which 
has  been  reduced  into  writing,  verbal  evi- 
dence Is  not  allowed  to  be  given  of  what 
passed  between  the  parties,  either  before  the 
written  instrument  was  made  or  during  the 
time  it  was  in  a  state  of  preparation,  so  as 
to  add  to  or  subtract  from  or,  in  any  manner, 
to  vary  or  qualify  the  written  contract.  A 
court  of  equity,  however,  admits  such  evi- 
dence, whether  the  purpose  of  the  suit  be 
to  rectify  or  rescind  an  agreement."  Kerr 
on' P.  &  M.  pp.  412,  413:  Potato  Co.  v.  Jeanette, 
174  N.  O.  242,  93  S.  E.  T05.  It  Is  also  true 
that  parol  evidence  Is  not  admissible  to  con- 
tradict, vary,  or  change  a  written  contract. 
Moflitt  V.  Maness,  102  N.  O.  457,  »  S.  E.  399: 
Farquhar  Co.  v.  Hardware  Co.,  174  N.  C.  369, 
93  S.  E.  922,  and  cases  cited. 

We  need  not  therefore  consider  the  oral 
testimony,  which  wag  properly  disregarded 
by  the  court 

No  error. 

'^===='  (175  N.  C.  287) 

WARD  V.  MARTIN.     (No.  299.) 

(Supreme  Court  of  North  Carolina.     April  8, 

1918.) 

1.  Discovert  ^»44— Objections— Pbivilbge 
OF  Witnesses. 
Under  Revisal  1905,  IS  865,  providing  for 
examination  of  an  adverse  party,  and  F<»otion 
866.  allowinj^  such  exam  inn  tion  to  be  had  before 
trial,  an  examination  of  defendant  before  trial 
on  a  complaint  for  misappropriation  of  money 
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may  be  had  notwithstanding  defendant's  objec- 
tion that  his  answers  would  tend  to  convict  him 
of  crime,  it  not  appearing  that  such  would  nec- 
essarily be  their  effect,  since  the  privilege  may 
be  asserted  when  the  questions  are  asked. 

2.  Witnesses  €=>30() -i  Pbivilege  of  Wit- 
ness—Right TO  Assert. 

Since  the  claim  of  privilege  as  to  testimony 
tending  to  convict  a  witness  of  crime  must  be 
made  by  the  party  himself,  it  cannot  be  asserted 
by  the.  attorney  of  one  against  whom  an  adverse 
party  examination  is  sought  in  a  motion  to  re- 
yoke  the  order  for  such   examination. 

3.  Appeal  and  Error  <s=>70(4)— Questions 
Appealable— Or  ders. 

The  Supreme  Court  may  in  its  discretion 
entertain  an  appeal  from  an  order  denying  a 
motion  to  vacate  an  order  for  an  adverse  party 
examination. 
Walker  and  Allen,  JJ^  dissenting. 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;  Bond,  Judge. 

Suit  by  John  W.  Ward  against  R.  P.  Mar- 
tin.   From  an  order  for  examination  of  de- 


ted  from  our  statute.  Vann  v.  Lawrence.  Ill 
N.  C.  34,  15  S.  E.  1031.  The  cause  of  aCcioD 
set  out  in  the  complaint  is  based  upon  an  al- 
leged misappropriation  of  money  by  defend- 
ant while  acting  as  bookkeeper  and  account- 
ant for  plaintifiF. 

It  is  contended  that  the  order  for  examina- 
tion should  be  denied  because  any  answers 
that  defendant  should  make  to  questions  ask- 
ed him  would  necessarily  tend  to  convict  de- 
fendant of  a  crime.  While  all  courts  hold 
that  a  party  cannot  be  forced  to  answer  ques- 
tions which  tend  to  criminate  him  or  subject 
him  to  a  statutory  penalty,  yet  they  are  divid- 
ed somewhat  as  to  when  he  may  assert  his 
privilege  when  the  attempt  to  examine  him  is 
made  before  trial.  Some  courts  hold  that  the 
party  cannot  resist  an  order  for  his  examina- 
tion upon  such  ground,  but  that  he  must  avail 
himself  of  his  privilege  at  the  time  the  objec^ 
^^^^.  ,,       ^^,.^.,^  tionable  questions  are  propounded  to   htm, 

fendant  before  trial  and  the  denial  of  a  mo- 1  y^Yiile  others  declare  that,  if  the  only  material 


tion  to  vacate  the  same,  defendant  appeals. 
Affirmed. 

The  plaintiff,  having  filed  his  verified  com- 
plaint, moved  in  the  cause  for  an  order  to  ex- 
amine defendant  before  the  clerk  prior  to 
trial  under  Rev.  S§  865,  866.  The  clerk  made 
the  order  and  the  defendant  moved  to  vacate 
the  same.  The  motion  was  denied,  and  de- 
fendant appealed  to  the  superior  court  His 
honor  Judge  Bond  affirmed  the  order  of  the 
clerk,  and  defendant  appealed. 

H.  E.  Stacy,  T.  A,  McNeill,  Jr.,  and  John- 
son &  Johnson,  all  of  Lumberton,  W.  EI 
Lynch,  of  Rowland,  and  Manning  &  Kitchin, 
of  Raleigh,  for  appellant.  McLean,  Varser  & 
McLean  and  Mclntyre,  Lawrence  &  Proctor, 
aU  of  Lumberton,  for  appellee. 

BROWN,  J.  The  grounds  upon  which  the 
motion  to  vacate  the  order  is  based  are:  (1) 
That  the  order  would  allow  plaintiff  to  ex- 
amine defendant  as  to  his  private  affairs  im- 
material to  the  matters  in  controversy;  (2) 
that  the  complaint  and  affidavit  indicate  the 
purpose  of  plaintiff  to  secure  from  defendant 
evidence  of  an  incriminating  character  tend- 
ing to  convict  him  of  a  crime  in  violation  of 
his  constitutional  rights. 

[1]  We  recognize  the  general  principle  that, 
where  no  statutory  immunity  is  given,  a  par- 
ty to  an  action  cannot  be  compelled  to  testify 
to  matters  that  manifestly  tend  to  convict 
him  of  a  crime,  whether  the  examination  take 
place  at  or  before  the  trial.  Where  no  com- 
plaint had  been  filed,  and  the  purpose  of  the 
examination  is  to  aid  in  preparing  the  com- 
plaint, the  mover  must  show  by  affidavit  such 
facts  as  will  entitle  him  to  the  order.  In  this 
case  the  complaint  has  been  filed  and  sets  out 
a  cause  of  action  against  defendant.  The 
plaintiff  then  has  a  right  under  the  statute 
to  examine  the  defendant.  No  leave  of  court 
is  necessary,  as  was  the  case  under  the  old 


evidence  sought  is  necessarily  incriminating, 
the  examination  will  not  be  allowed;  other- 
wise the  party  will  be  left  to  assert  his  privi- 
lege at  the  examination.  The  author  of  En- 
cyclopedia of  Pleading  &  Practice  arrays  all 
the  cases  pro  and  con,  and  says  the  latter 
seems  to  be  the  general  rule. 

In  order  to  vacate  an  order  for  examination 
all  those  authorities  hold  that  it  must  be 
plainly  apparent  that  the  evidence  sought 
must  necessarily  tend  to  convict  the  party  to 
be  examined  of  a  crime  or  to  subject  him  to 
a  penalty  or  forfeiture.  14  Cyc.  363.  We  are 
inclined  to  the  view  that  the  plaintiff  should 
not  be  denied  a  plain  statutory  right  to  exam- 
ine his  adversary  before  trial  solely  because 
the  latter  claims  that  any  answer  he  may 
make  will  tend  to  convict  him  of  a  crime. 
This  rests  the  matter  upon  the  ipse  dixit  of 
the  defendant,  and  not  upon  the  judgmeit 
of  the  court 

It  is  true  the  complaint  charges  the  defend- 
ant with  misappropriating  funds  uelonglng  to 
plaintiff.  This  may  or  may  not  constitute  an 
indictable  offense  according  to  circumstances, 
one  of  which  Is  the  criminal  Intent  The  evi- 
dence of  defendant,  instead  of  convicting  him 
of  a  crime,  mHy  tend  to  exculpate  him,  and  by 
satisfactory  explanation  induce  plaintiff  to 
cease  the  prosecution  of  his  action.  Proceed- 
ing with  the  examination  does  not  deny  de- 
fendant any  constitutional  right.  If  he  can- 
not answer  the  questions  propounded  with- 
out incriminating  himself,  he  can  then  avail 
himself  of  his  privilege.  To  proceed  with 
the  examination  cannot  deprive  defendant 
of  any  protection  thrown  around  him  by 
the  law,  while  to  stop  it  would  deprive  plain- 
tiff of  a  right  conferred  by  the  statute.  The 
defendant  cannot  be  hurt,  while  the  plaintiff 
may. 

[2]  There  is  another  reason  why  the  order 
of  examination  should  not  be  vacated.    The 

bill  of  discovery.    That  requirement  is  omit-   claim  for  privilege  must  be  made  by  the  p^r- 

■ 
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ty,  and  cannot  be  made  for  him  by  an  attor- 
ney, and  It  must  be  made  under  oath.  14  Cyc. 
363.  364,  and  cases  cited.  When  it  is  made 
during  examination,  it  is  necessarily  made 
after  the  party  being  examined  has  been 
sworn.  In  this  case  the  claim  for  privilege 
is  asserted  by  counsel  for  defendant  in  a 
written  notice  of  a  motion  to  revoke  the  order 
of  examination.  It  is  not  based  upon  any 
affidavit  of  defendant,  and  does  not  appear  to 
be  his  personal  act,  but  that  of  his  attorneys 
acting  for  him. 

[3]  A  motion  was  made  to  dismiss  this  ap- 
peal on  the  ground  that  it  is  premature. 
There  are  decisions  of  this  court  holding 
that  a  party  cannot  appeal  from  an  order  to 
appear  before  the  clerk  to  be  examined  under 
oath  concerning  the  matters  set  out  In  the 
pleadings.  Pender  v,  Mallett,  122  N.  O.  164, 
30  S.  EX  324 ;  Holt  v.  Warehouse  Co.,  116  N. 
C.  480,  21  S.  B.  919 ;  Vann  v.  Lawrence,  111 
N.  C.  32, 16  S.  E.  1031.  In  the  exercise  of  our 
discretion,  as  the  point  presented  is  of  first 
impression  here,  we  have  .concluded  to  deny 
the  motion  and  to  consider  the  appeal  on  its 
merits. 

The  order  of  the  superior  court  directing 
the  examination  of  defendant  under  the  stat- 
ute is  affirmed. 

W>ALKER  and  ALLEN,  JJ.,  dissent 


(175  N.  C.  299) 

COX  et  al.  V.  KINSTON  CAROLINA  R.  & 
LUMBER  CO.  et  al.     (No.  225.) 

(Supreme  Court  of  North  Carolina.     April  8, 

1918.) 

1.  Trusts  ^=>205-— Power  of  Trustee— Leas- 
es BETONn  Term  op  Trust. 

Under  a  trust  for  the  trustee's  life,  for  the 
benefit  of  his  children  who  took  the  remainder 
on  his  death,  the  trustee,  after  the  beneficiaries 
attained  majority,  had  no  power  to  lease  the 
trust  property  for  a  term  extending  beyond  his 
death,  without  the  advice  of  the  court  or  the  ap- 
proval of  the  beneficiaries. 

2.  Estoppel  ^=>5S— Lease  by  Trustee— Im- 
provements BY  Lessees. 

Remaindermen  after  a  tmst  estate  for  trus- 
tee's life  were  not  estopped  to  assert,  after  trus- 
tee's death,  that  his  death  terminated  the  opera- 
tion of  a  lease  made  by  him,  where  no  material 
harm  resulted  to  lessees  from  makinf^  improve- 
ments on  the  leased  property,  since  they  could 
be  removed,  and  there  had  been  no  misconduct  by 
the  remaindermen  or  misleading  of  lessees  to 
their  prejudice. 

3.  Trusts  €J==>237  —  Ratification  of  Trus- 
tee's Acts. 

Ratification  by  remaindermen  of  the  acts  of 
the  trustee  of  the  preceding  trust  estate  does  not 
take  place  without  knowledge  of  the  facts. 

4.  Trusts  ^»263— Lease  by  Trustee— Ques- 
tion FOR  Jury— Ratification. 

Whether  the  act  of  the  trustee  for  trustee's 
life,  in  making  a  lease  to  continue  after  his 
death,  was  ratified  after  the  trustee's  death  by 
receipt  of  rent  by  the  remaindermen,  or  one  of 
them,  was  for  the  jury. 

5.  Trusts  ^=»205— Lease  Extending  After 
Trustee's  Life. 

Where  a  trust  was  created  for  life  of  tho 
trustee  and  his  wife  was  given  "dower  in  said 


land  the  same  as  she  would  be  entitled  to"  if  the 
trustee  had  died  seised  of  the  fee,  her  joining 
with  him  in  a  lease,  for  a  longer  period  than 
his  life,  of  part  of  the  land,  not  Including  the 
dwelling  or  any  of  its  appurtenances,  would  not 
defeat  the  right  of  the  remaindermen  to  assert 
the  invalidity  of  the  lease  after  the  trustee's 
death;  it  not  appearing  that  the  dower  interest 
to  which  she  was  entitled,  and  which  should  be 
allotted  according  to  Revisal  1905,  §  3084,  would 
cover  any  part  of  the  land  in  dispute. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Stacy,  Judge. 

Action  by  James  W.  Cox  and  others  against 
the  Klnston  Carolina  Railroad  &  Lumber 
Company  and  others.  From  judgment  for 
plaintiffs,  defendants  appeal.    No  error. 

On  the  1st  day  of  March,  1883,  James  W. 
Cox,  being  the  owner  in  fee  of  a  tract  of  70 
acres  of  land,  lying  partly  in  the  present 
corporate  limits  of  Kinston,  and  on  the 
banks  of  the  Neuse  river,  made,  executed, 
and  delivered  to  J.  G.  Cox,  his  son,  a  deed 
In  fee  upon  the  following  trusts  therein  de- 
clared, the  deed  being  recorded  In  Book  7, 
p.  595,  In  the  office  of  the  register  of  deeds 
of  Lenoir  county : 

"But  upon  this  special  trust  and  confidence, 
nevertheless,  that  the  said  J.  G.  Cox  is  to  hold 
and  shall  hold  the  above-described  premises  for 
the  use  and  benefit  of  Fleta  Cox,  J.  W.  Cox, 
Jr.,  and  J.  P.  Cox,  and  J.  G.  Cox,  Jr.,  children 
of  the  said  J.  G.  Cox  by  his  wife,  J.  O.  Cox,  and 
for  the  use  and  benefit  of  any  other  child  or 
children  which  shall  hereafter  be  born  to  the 
said  J.  G.  Cox  by  his  present  or  any  other  fu- 
ture wife;  and,  in  the  event  any  of  his  children 
shall  die  without  leaving  issue,  the  share  of  one 
or  more  so  dying  to  be  held  for  the  use  of  those 
surviving,  and  for  the  use  of  the  issue  of  any 
having  died  leaving  issue,  the  issue  to  represent 
and  to  take  such  share  as  the  parent  would  have 
if  living.  The  said  J.  G.  Cox  shall  have  the 
power  to  use  said  land  in  whatever  manner  he 
may  deem  best  for  the  interest  of  his  said  chil- 
dren, either  by  renting  it  out  or  nsing  and  cul- 
tivating it  himself,  and  using  the  rents  and  prof- 
its to  support  his  family  and  to  educate  his  chil- 
dren. The  said  J.  G.  Cox  shall  have  power  to 
sell  said  land  in  fee  simple  whenever  he  shall 
deem  it  to  be  the  interest  of  his  said  children 
to  do  so,  and  invest  the  purchase  money  in  other 
real  estate  to  be  held  upon  the  same  conditions 
and  for  the  same  uses  and  trusts  as  these  prem- 
ises are  held;  and,  in  case  the  said  J.  G.  Cox 
shall  die  leaving  a  wife  surviving,  then  she  is 
to  have  dower  in  said  land  the  same  as  she 
would  be  entitled  to  if  the  said  J.  G.  Cox  died 
seised  of  the  same  in  fee  simple.  The  said  J.  G. 
Cox  shall  not  be  held  by  the  said  children  ac- 
countable for  the  rents  and  profits  of  said  land 
during  their  minority  or  the  minority  of  any  of 
them,  nor  shall  they  be  entitled  to  a  division  of 
said  premises  until  the  youngest  child  becomes 
of  age,  or  the  death  of  the  said  J.  G.  Cox  before 
that  period.  The  said  J.  G.  Cox  may  allot  to 
any  of  his  said  children,  on  arriving  of  age  or 
marrying,  such  portion  of  said  land  as  he  deems 
an  equal  and  just  share,  or  to  make  such  ad- 
vances to  any  on  arriving  at  age  or  marrying  as 
he  may  deem  proper  and  just  advancement,  to 
be  accounted  for  in  the  final  division  of  said 
land." 

J.  G.  Cox,  the  trustee,  did  not  sell  and 
convey  any  part  of  the  trust  estate,  nor  did 
he  allot  to  any  one  of  his  children,  on  arriv- 
ing at  age  or  marrying,  his  or  her  part  of  said 
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land,  or  make  any  adTanccments  to  any  one, 
but  the  entire  70  acres  conveyed  to  him  re- 
mained unsold  upon  his  death.  J.  G.  Cos 
died  October  23,  1914,  leaving  surviving  him 
his  wife,  J.  O.  Cox,  mentioned  in  the  trust 
deed,  and  the  following  children,  mentioned 
by  name  in  said  deed:  (a)  Fleta  Cox,  who 
married  J.  B.  Cummings,  and  died  many 
years  prior  to  her  father,  leaving  several 
children,  named  in  the  complaint;  (b)  J.  W. 
Cox,  Jr.,  one  of  the  plaintiffs.  The  other 
two  children,  J.  P.  Cox  and  J.  G.  Cox,  Jr., 
named  in  the  trust  deed,  died  in  infancy,  be- 
fore their  father,  and  without  issue.  There 
were  other  cliildren  born  to  J.  G.  Cox  and 
his  wife,  J.  O.  Cox,  after  the  execution  of  the 
trust  deed,  to  wit,  John  G.  Cox,  R.  A.  Cox, 
and  Mozelle  Cox,  who  has  intermarried  with 
George  F.  Suggs.  All  the  children  of  J.  G. 
Cox  who  survived  him  were  at  his  death 
more  than  21  years  of  age,  the  youngest, 
Mrs.  Suggs,  having  been  born  17th  of  March, 
1886,  and  therefore  being  at  the  death  of  her 
father  27  years  and  7  months  old.  Mrs^  J. 
O.  Cox,  the  wife  of  J.  G.  Cox,  survived  her 
husband,  and  was  living  at  the  time  of  the 
trlaL  All  of  the  living  children  and  the  is- 
sue of  the  deceased  child,  Mrs.  Cummings, 
are  parties  to  this  action. 

J.  G.  Cox  was  73  years  of  age  at  the  time 
of  his  death  and  his  wife  67.  The  oldest 
living  child  is  49.  .Mrs.  Suggs  was  married 
before  her  father's  death,  and  was  21  years 
old  prior  to  July  1,  1907.  On  July  1,  1907, 
J.  G.  Cox  and  wife,  V.  O.  Cox  (called  in  the 
deed  J.  O.  Cox), 'executed  a  lease  to  the  Kin- 
ston  Lumber  Company  of  a  part  of  the  land 
conveyed  in  the  trust  deed,  and  described  in 
Exhibit  B  attached  to  the  answer,  for  a  peri- 
od of  5  years,  with  renewable  terms  of  6 
years  at  the  option  of  the  lessee  or  ItC  as- 
signs, for  the  full  period  of  20  years;  also, 
on  May  1,  1911,  they  executed  another  lease 
for  an  additional  part  of  the  laud  described 
in  the  trust  deed  to  the  Kinston  Manufactur- 
ing Company  for  a  period  of  15  years.  Ex- 
hibit C  of  the  answer.  The  Kinston  Manu- 
facturing Company  is  the  assignee  of  the 
Kinston  Lumber  Company  by  mesne  convey- 
ance, and  holds  the  leasfes  dated  July  1,  1907, 
and  May  1,  1911.  At  the  date  of  the  lease 
of  July  1,  1907,  J.  G.  Cox  was  66  years  of 
■  age  and  his  wife  60.  All  his  children  at  that 
time  were  of  age,  and  all  but  two  married, 
and  all  had  finished  school.  The  probability 
of  further  issue  by  his  then  wife,  60  years 
of  age,  was  remote.  If  not,  under  the  laws 
of  nature,  Impossible. 

The  defendants  contend  (1)  that  the  trus- 
tee had  the  power  to  make  leases  extending 
beyond  the  duration  of  the  trust  estate;  (2) 
that  the  leases  were  reasonable;  (3)  that,  as 
Mrs.  V.  O.  Cox  joined  in  the  execution  of  the 
two  leases,  whatever  right  she  had  under  the 
trust  deed  passed  to  the  lessees,  and  they 
have  the  right  to  hold  such  interest  as 
apainst  the  children,  the  widow  of  J.  G.  Cox 
still  living;   (4)  that  after  the  death  of  J.  G. 


Cox  some  rent  was  paid  and  received  by  J. 
W.  Cox,  one  of  the  plaintiffs,  on  January  1, 
1915,  and  April  1,  1915,  and  the  plaintiffs 
are  estopped  by  such  conduct  to  deny  the 
validity  of  the  leases  for  the  unexpired 
terms;  (5)  that  the  defendants  had  put  val- 
uable improvements  on  the  leased  premises. 

The  leases  were  duly  recorded.  The  right 
to  remove  the  buildings, 'fixtures,  and  prop- 
erty put  by  the  lessee  on  the  leased  premises 
is  conferred  in  express  terms  in  the  lease  of 
July  1,  1907,  and  reserved  to  the  defendants 
in  the  judgment  of  the  court  At  the  time  of 
the  execution  of  the  trust  deed  by  J.  W. 
Cox  and  wife,  the  land  was  used  for  agri- 
cultural purposea  The  family  residence  was 
situated  on  it  and  was  used  as  such  for  many 
years.  The  lease  of  July  1,  1907,  stipulated 
that  the  rental  should  be  paid  In  equal  quar- 
terly amounts,  and  the  lease  of  1911  provided 
that  the  rental  should  be  paid  annually  on 
May  1st.  No  rental  under  the  lease  of  1911 
was  paid  to  any  one  of  the  plaintiffs  after 
the  death  of  the  tnistee,  J.  G.  Cox,  and  only 
two  Installments  of  the  rent  for  the  property 
covered  by  the  lease  of  July  1,  1907,  that  ac- 
crued during  the  year  current  of  the  trustee's 
death.  In  April,  1915,  the  plaintiffs  made 
demand  on  the  defendants  for  the  posses- 
sion of  the  leased  premises. 

The  plaintiffs  insisted  that  the  trustee  was 
without  power,  under  the  trust  deed,  to  make 
a  lease  that  would  extend  beyond  the  dura- 
tion of  the  trust;  that  such  lease  would  be 
good  only  until  the  trusj;  terminated;  and 
that  the  ultimate  limit  of  the  duration  of  the 
trust  was  the  life  of  the  trustee,  J.  G.  Cox. 
His  honor,  yielding  to  the  contention  of  the 
defendants,  decided  to  permit  evidence  to  be 
offered  as  to  the  reasonableness  of  the  leases 
made  by  the  trustee,  and  much  of  the  evi- 
dence was  addressed  to  this  phase  of  the 

case 
The  Jury  returned  the  following  verdict: 
"(1)  Are  the  plaintiffs  entitled  to  the  imme- 
diate possession  of  the  lands  described  in  the 
complaint  or  any  part  thereof?    Answer:  xes; 

"(2)  What  is  the  fair  annual  rental  value  of 
said  land?    Answer:  $550." 

There  is  a  provision  In  the  lease  that,  be- 
fore the  expiration  of  each  term  of  five  years, 
the  lessee  should  give  notice  of  its  intention 
to  continue  the  lease  for  another  term  of 
five  years.  The  court  charged  the  jury  that 
if  this  notice  was  not  given,  and  there  was 
no  agreement  to  the  contrary,  the  law  pre- 
sumed that  the  lessee  holds  thereafter  as  a 
tenant  from  year  to  year ;  and  that  if  plain- 
tiffs more  than  30  days  before  July  1.  1915, 
it  being  the  end  of  the  year  in  which  the 
trustee  died,  notified  the  defendants  to  vacate 
the  premises,  it  would  terminate  the  lease, 
and  plaintiffs  would  be  entitled  to  possession 
of  the  premises,  and  the  jury  were  left  free 
to  find  the  facts  as  to  whether  the  notice 
had  been  given  or  waived  by  the  trustor,  or 
whether  there  was  any  understanding  or 
agreement,   express  or  implied,  which  pre- 
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vented  plaintiffs  from  taking  advantage  of 
the  want  of  notice,  If  the  notice  was  not 
given ;  the  defendants  contending  that  there 
was  evidence,  even  from  the  notice  served  by 
plaintiffs  In  April,  1915,  after  the  death  of 
the  trustee,  that  the  notices  either  had  been 
regularly  given  before  each  time  expired,  as 
required  by  the  provisions  of  the  lease,  or 
had  been  waived.  The  court  also  left  to  the 
Jury  the  question  whether  the  leases,  one  for 
20  years,  composed  of  the  four  terms  of  5 
years  each,  and  the  other  for  15  years,  con- 
stituted a  reasonable  exercise  of  the  trustee's 
power,  as  given  by  the  deed.  Other  matters 
will  be  noticed  In  the  opinion  of  the  Court 
Judgment  was  entered  upon  the  verdict, 
and  the  defendants  appealed. 

W.  B.  Rodman,  of  Norfolk,  Va.,  and  Gow- 
per  &  Whitaker,  and  Rouse  &  Rouse,  all  of 
Kinston,  for  appellants.  W.  D.  Pollock  and 
Dawson  &  Manning,  all  of  Kinston,  and  Man- 
ning &  Kltchin,  of  Raleigh,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  Upon  the  questions  submitted  to  the 
Jury,  the  charge  of  the  court  was  full  and 
explicit.  The  contentions  were  stated  and 
proper  Instructions  given  In  regard  to  them, 
and  the  Jury  have  found  the  facta  against 
the  defendants'  contention.  But  we  need  not 
longer  dwell  upon  this  feature  of  the  case; 
for  we  are  of  opinion  that  the  lease,  under 
the  admitted  circumstances,  could  not  con- 
tinue beyond  the  death  of  the  trustee,  or,  at 
least,  beyond  the  end  of  the  current  year  in 
which  he  died.  The  principal.  If  not  the 
pivotal,  question  presented  by  the  record  Is, 
••Did  the  trustee,  J.  G.  Cox,  have  the  power 
to  make  leases  extending  beyond  the  duration 
of  the  trust  r 

We  understand  the  plaintiffs'   contention 

to  be  that  he  had  no  such  power.    Plaintiffs 

say  it  is  manifest,  from  reading  the  trust 

deed,  that  the  power  given  to  the  trustee  to 

rent  was  to  rent  for  agricultural  purposes, 

the  language  of  the  deed  being: 

"The  said  J.  G.  Cox  shall  have  the  power  to 
use  said  land  in  whatsoever  manner  he  may 
deem  best  for  the  iDterest  of  his  said  children, 
either  by  renting  it  otit  or  using  and  cultivating 
it  himself,  and  using  the  rents  and  profits  to 
support  hb  family  and  to  educate  his  children." 

This  language,  coupled  with  the  fact  that 
the  only  use  to  which  the  land  had  been 
subjected  up  to  that  and  at  that  time,  and 
for  some  years  thereafter,  was  agricultural, 
would  seem  to  indicate  that  the  words  "to 
rent"  as  used  (noscitur  a  sodis)  were  Intended 
as  a  renting  for  agricultural  purposes.  But 
If  the  power  to  rent  as  conferred  in  the  deed 
Is  to  be  given  a  broader  and  more  compre- 
hensive construction,  and  means  to  rent  for 
such,  purposes,  agricultural  or  Industrial,  as 
will  yield  the  largest  revenue  for  the  support 
of  the  family  of  the  trustee  and  educate  his 
children,  then  this  power  cannot  be  so  used 
as  to  extend  beyond  the  duration  of  the  trust, 
and  thus  bind  the  cestui  que  trusts — those 
who  are  the  manifest. objects  of  the  boimty 
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of  the  trustor — for  an  Indefinite  period,  and 
exclude  them  from  the  possession  of  property 
clearly  Intended  for  their  benefit.  All  of  the 
children  at  that  tlme-ijuly  1,  1907— were  21 
and  over ;  all  had  finished  school ;  all,  except 
possibly  Mrs.  Suggs,  were  self-supporting  or 
cared  for  by  their  husbands.  Mrs.  Cox,  the 
wife  of  the  trustee,  was  then  60  years  of  age 
—beyond,  according  to  the  law  of  nature, 
the  child-bearing  age.  There  was  the  pos- 
sibility that  she  might  die,  that  Mr.  Cox 
might  marry  a  woman  within  the  child-bear- 
ing age,  and  that  from  such  union  other 
children  might  be  born  to  him,  upon  which 
event  the  trust  would  open  for  their  benefit 
on  equal  terms  with  the  children  then  living. 
The  defendants  reply  that  the  very  terms 
of  the  deed  by  which  the  trust  was  created, 
and  the. condition  of  the  donor's  family,  show 
that  the  lease  was  a  reasonable  one,  and  that 
the  power  was  rightly  exercised,  and  they 
rely  upon  other  facts;  but  all  these  matters 
were  submitted  to  the  jury,  as  we  think  after 
a  careful  review  of  the  charge,  and  found 
against  the  defendants.  We  will  therefore 
consider  the  case  in  another  view  of  it,  and 
one  that  we  deem  to  be  controlling.  As  a 
general  rule,  the  power  must  be  commen- 
surate with  the  act  done  under  it  and  claimed 
to  be  authorized,  or  at  least  Justified,  by  it 
The  trustee  cannot  exercise,  more  power  than 
he  has  acquired,  nor  act  beyond  the  limit 
of  his  power.  There  may  be  cases  where  the 
court  will,  under  peculiar  circumstances, 
extend  the  operation  of  the  trustee's  act  be- 
yond the  time  when  his  trust,  by  the  limita- 
tion of  the  Instrument  creating  It,  Is  at  an 
end,  and  this  is  done  sometimes  but  generally, 
in  advance  of  the  exercise  of  the  power,  as 
will  appear  hereafter.  The  general  doctrine 
Is  thus  stated  in  39  Cya  387,  388: 

'^Trustees  possess  general  power  to  lease  trust 
property  on  such  terms,  conditions,  and  rentaU 
as  are  reasonable  and  customary  for  that  class 
of  property  in  the  particular  vicinitv ;  provided 
the  interests  of  remaindermen  and  those  entitled 
to  the  property  after  the  termination  of  the 
trust  are  not  injured  thereby ;  and  provided, 
ordinarily,  that  the  lease  is  not  made  a'fter  the 
termination  of  the  trust,  or  made  to  continue 
after  the  termination  of  the  trust,  either  direct- 
ly or  by  means  of  renewals.*' 

It  was  held  in  Matter  of  McCaffrey,  60 
Hun,  371,  3  N.  Y.  Supp.  96.  that,  ''upon  the 
termination  of  ^he  trust,  the  power  of  the 
trustees  is  at  an  end;  and  they  have  no 
power  to  renew  leases  or  in  the  lease  execut- 
ed by  them  to  provide  for  the  renewal  of 
leases."  In  the  McCaffrey  Case,  supra,  the 
property  was  conveyed  to  a  trustee  to  rent  or 
lease  and  pay  one-third  of  the  net  rentals  to 
one  daughter,  another  to  a  second  daughter, 
and  one-third  to  a  third  daughter,  during 
their  natural  lives,  then,  upon  the  death  of 
any  one  of  them,  to  convey  to  her  descendants 
in  fee.  One  of  the  daughters  died  leaving 
issue,  and  the  lessee  contended  for  a  renewal 
of  the  term.  The  court  held  that,  "so  far  as 
Mrs,  McCaffrey's  one-third  was  concerned, 
the  lease  ceased  to  be  valid."    The  case  of 
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riutcheson  v.  Hodnett,  115  Ga.  990,  42  S.  E. 
422,  holds  that  while,  under  a  trust  of  real 
property  for  the  purpose  of  raising  income 
for  the  support,  maintenance,  and  education 
of  the  beneficiaries,  the  trustee  could,  by 
Implication  of  such  a  power,  lease  the  premis- 
es, tlie  power  was  not  an  unlimited  one.  The 
court  said  as  to  the  extent  of  such  a  power: 

"The  lease  cannot  extend  beyond  the  time  the 
trusteeship  is  to  last,  and  cannot  in  all  cases 
extend  even  to  the  end  of  the  trusteeship ;  the 
term  of  the  lease  being  dependent  upon  the  char- 
acter of  the  property,  the  purposes  of  the  trust, 
the  custom  oi  the  place  in  reference  to  the  man- 
agement of  like  property,  and  the  conditions 
surrounding  and  emergencies  confronting  the 
trustee  in  reference  to  the  management  of  the 
property  at  the  time  the  lease  is  executed." 

Another  case   of   similar  Import  is   Ber- 

gengren  v.  Aldrlch,  139  Mass.  259,  29  N.  E. 

667,  where  the  court  said: 

''An  undivided  third  of  a  parcel  of  land  was 
devised  to  a  trustee  to  hold  during  the  life  of 
A.J  and  at  A.*b  death  to  convey  the  same  to  the 
children  of  A.  The  will  also  empowered  the 
trustee  to  sell  and  convey,  in  fee  simple'  or  for 
any  less  estate,  any  part  or  the  whole  of  the 
land.  During  the  life  of  A.  the  trustee  and  the 
owners  of  the  other  undivided  thirds  joined  in 
a  lease  of  a  portion  of  the  land  for  a  term  of 
[nine]  years,  and  agreed  that,  at  the  expiration 
of  the  term,  the  lease  might  be  extended  for  a 
further  term  [of  ten  years].  At  the  expiration 
of  the  first  term  A.  was  living,  and  the  lessee  de- 
manded a  renewal  of  the  lease.  Held,  on  a 
bill  in  equity  for  specific  performance  of  the 
agreement  to  renew  the  lease,  brought  after  the 
death  of  A.,  that  the  trustee  had  no  authority 
to  bind  the  remaindermen,  and  that  the  court 
would  not  decree  specific  performance  as  to 
them." 

It  was  agreed  in  that  case  that  *'the  lease 
may  be  extended  or  renewed  for  a  further 
term  of  ten  years,"  at  a  certain  specified 
rent" 

It  was  held  generally  in  the  case  of  In  re 
Armory  Board,  29  Misc.  Rep.  174,  60  N.  Y. 
Supp.  882,  that  trustees  under  a  will  have 
no  authority  to  lease  the  property  for  a  pe- 
riod which  extends  beyond  the  term  of  their 
trusts,  and  it  seems  that  the  following  cases 
support  that  view:  In  re  Opening  of  One 
Hundred  and  Tenth  Street,  81  App.  Dlv.  27, 
81  N.  Y.  Supp.  32;  In  re  McCaffrey,  supra; 
Gomez  v.  Gomez,  147  N.  Y.  195,  41  N.  E. 
420;  Newcombv.  Ketteltas,  19  Barb.  (N.  Y.) 
608;  Greason  v.  Keteltas,  17  N.  Y.  491;  In 
re  HuSbell  Trust,  135  Iowa,  637,  113  N.  W. 
512,  13  L.  R,  A.  (N.  S.)  496, 14  Ann.  Gas.  640 ; 
Ohio  Oil  Co.  V.  Daughetee,  240  111.  361,  88  N. 
E.  818,  36  li.  R.  A.  (N.  S.)  1108.  In  the  Go< 
mez  Case  the  court  said: 

"The  trust  created  by  the  deed,  being  for  the 
life  of  Mrs.  Gomez,  terminated  with  her  death ; 
and  with  her  death  the  powers  of  the  trustees 
were,  as  we  have  seen,  at  an  end,  except  to  turn 
over  and  convey  the  trust  property  as  direct- 
ed in  the  deed.  They,  therefore,  had  no  power 
under  the  deed  to  thereafter  renew  leases,  or 
in  the  leases  executed  by  them  to  provide  for 
the  renewal  of  leases  after  her  decease." 

In  another  case  a  trust  was  created  by 
will  to  N.  P.  Daughetee  and  his  successors 
forever,  upon  the  following  terms:  To  pay 
the  expenses  of  the  trust,  and  necessary  re- 


pairs and  taxes,  and  to  pay  over  the  annual 
proceeds  to  the  nephew  of  the  testator  for 
his  life,  and  remainder  over  to  the  heirs  of 
his  body,    share  and   share    alike,  forever. 
The  trustee  made  oil  leases  for  five  years, 
and  as   much    longer  as   gas  and    oil    were 
found    in  paying   quantities,  and    the  court 
held  he  had  no  such  power.    Ohio  Oil  Co.  v. 
Daughetee,  240  111.  361,  88  N.  E.  818,  36  I* 
R.  A.  (N.  S.)  1108.    The  court.  In  the  case  of 
South  End  Warehouse  Co.  v.  Lavery,  12  CaL 
App.  449,  107  Pac.  1008,  considered  a  lease 
by  the  trustee  under  the  following  declara- 
tion of  trusts,  "to  apply  as  much  of  the  prin- 
cipal and  interest  of  such  property  as  may 
be  necessary  or  proper  to  the  support,  main- 
tenance, and  education  of  the  daughter  of 
the  testator,  suitable  to  her  condition  in  life, 
until   she   shall  have   attained  the  age  of 
twenty-one  years,  and  thereafter  to  pay  to 
her    two- thirds  of    the  net  income    of  said 
trust    quarter-yearly  so    long  as    she  shall 
live,"  and  upon  her  death  "to  pay  over  and 
deliver  the  whole"  of  said  property  to  her 
descendants,   "in   accordance  with  the  pro- 
visions of  the  statute  of  descents  and  dis- 
tributions of  the  state  of  California."    The 
lease  was  executed  on  February  2,  1904,  for 
a  term  of  five  years  from  the  1st  of  June, 
1904,  with  privilege  of  extension  for  three 
years  at  the  same  rental,  and  with  the  priv- 
ilege of  a  further  extension  for  two  years 
at  a  rent  to  be  agreed  on.    On  February  11, 
190i,  the  daughter  died  leaving  a  wllL    The 
court  held  that  such  trustees  may  not  make 
a  lease  that  will  have  force  and  effect  after 
the  termination  of  the  trust,  and  consequent- 
ly that  the  lease  which  they  did  make  could 
not  extend  beyond  the  life  of  the  daughter, 
although  it  was,  of  course,  uncertain  when 
she  would  die.    It  is  also  said  in  this  case 
that  in  some  of  the  cases,  which  are  appar- 
ently, but  not  really,  to  the  contrary,  it  did 
not  appear  that  the  life  beneficiaries  had 
died,  or  that.  In  other  words,  the  trust  estate 
had   terminated.    In   others  of  these  cases 
the  opinions  upon  the  question  were  obiter 
and  not  well  Considered,  and  In  still  others 
it  was  said  that  a  lease  by  the  trustees  for  a 
fixed  time  was  not  void  ab  initio,  but  would 
not  extend  beyond  the  life  of  the  trust,  as 
specified  In  the  Instrument  creating  it     In 
those  cases  where  the  question  was  directly 
involved    and    decisions  given    upon  it,    it 
would  appear  that  the  courts  have  not  dis- 
agreed as  to  the  rule  which  should  govern. 
The  court  in  the  case  of  South  End  Ware- 
house Co.  V.  Lavery,  supra  (citing  Wler  v. 
Barker,  104  App.  Div.  112,  93  N.  T.  Supp. 
732),  held  it  to  be  settled  law  that  leases 
made  by  trustees  were  valid  only  for  a  peri- 
od ending  with  the  trust  term,  and  added: 

"The  argument  so  earnestly  urged,  that  such 
a  rule  will  greatly  hamper  trustees  holding  prop- 
erty for  a  term  of  uncertain  duration  in  making 
advantageous  leases  of  i)roperty,  is  more  prop- 
erly addressed  to  the  wisdom  of  creating  such 
trusts  without  expressly  authorizing  leases  for 
such  terms  as  may  be  deemed  prudent  by  the 
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creator  of  the  trugt.    That  such  power  may  be 
expressly  given  is  not  denied." 

See  Tredwell  v.  Tredwell,  86  Misc.  Rep. 
104,  148  N.  Y.  Siipp.  391. 

In  Cram  v.  Dietrich  (In  re  Opening  One 
Hundred  and  Tenth  Street)  81  App.  Div.  32, 
81  N.  Y.  Supp.  27,  decided  in  1903,  the  trust 
was  for  the  life  of  the  trustor's  widow,  and 
upon  her  death  the  trustees  were  required 
to  convey  the  property  to  her  children,  with 
authority  to  the  trustees  to  lease  other  prem- 
ises from  year  to  year  or  for  a  term  of  years, 
and  they  leased  for  20  years  the  property  in 
question,  which  was  vacant  and  which  the 
lessee  improved.    The  court  said: 

"While  we  reach  the  conclusion  that  the  trus- 
tee had  no  power  to  lease  beyond  the  term  of 
the  trust  estate  for  the  widow,  we  are  of  opin- 
ion that  such  leases  are  valid  while  such  trust 
estate  endures.  ♦  ♦  ♦  Beyond  such  period 
the  leases  are  void  for  the  reason  that  they 
would  cut  down  the  estate  devised,  but  for  the 
duration  of  the  life  estate  there  was  ample  pow- 
er to  lease,  and  equity  requires  that  the  lessee 
should  be  protected  in  the  enjoyment  of  the 
property  during  that  period.'* 

The  case  of  Hubbell  v.  Hubbell.  172  Iowa, 
538,  154  N.  W.  867,  decided  in  1915,  and  re- 
afDrmed  in  Re  Hubbell's  Trust,  135  Iowa, 
637,  113  N.  W.  612,  13  L.  R.  A.  (N.  S.)  496, 
14  Ann.  Cas.  640,  was  an  application  for  the 
approval  by  the  court  of  a  lease  proposed  to 
be  made  by  a  trustee. 

The  courts  are  not  prone  to  moderate  the 
rule  we  have  stated,  as  it  is  so  easy  and 
feasible  for  trustees  to  apply  to  the  court 
and  obtain  its  consent  to  the  execution  of  a 
proposed  lease  of  questionable  validity,  or 
when  he  entertains  any  doubt  as  to  the  ex- 
tent of  his  power  under  the  trust  It  was 
said  in  Upham  v.  Plankinton,  152  Wis.  275, 
140  N.  W.  5,  48  L.  R.  A.  (N.  S.)  1004,  Ann. 
Oas.  1914C,  376: 

"If  a  trustee  is  given  full  control  of  real  es- 
tate to  produce  revenue  therefrom,  and  is  not 
empowered  to  sell  the  property,  he  may  execute 
the  trust  by  creating  leasehold  estates  therein 
of  any  reasonable  duration  which  the  testator 
might  fairly  have  bad  in  contemijlation  ;**  and 
in  such  circumstances,  with  judicial  advice,  to 
wit,  advice  of  the  court,  "may  create  a  lease- 
hold estate  extending  beyond  the  termination  of 
the  trust." 

There  the  trust  was  to  extend,  in  all  prob- 
ability, over  a  long,  but  uncertain,  period 
of  time.  The  jurisdiction  of  a  court  of  eq- 
uity to  pass  upon  leases  of  trustees  In  ad- 
vance of  their  execution,  and  approve  or  dis- 
approve them,  was  asserted  in  Marsh  y. 
Reed,  184  lU.  263,  66  N.  B.  306,  where  the 
court  said: 

"A  court  of  equity  may  enlarge  the  powers  of 
a  trustee  under  a  will  by  extending  the  time  lim- 
ited by  the  testator  for  making  leases  of  the 
property,  where  exigencies  have  arisen  which 
make  an  extension  of  time  necessary  to  the  car- 
rying out  of  the  testator's  wish  that  the  in- 
come should  provide  support  for  his  wife  and 
children."  28  A.  &  E.  Enc.  pp.  1006,  1008;  2 
Beach.  Trusts  and  Trustees  (1897  Ed.)  §  446; 
1  Washb.  Real  Property  (4th  Ed.)  §  307  •,  Up- 
ham V.  Plankinton,  supra. 

[1]  It  will  be  seen  from  the  foregoing  ex- 
amination of  the  cases  that  they  may  be 


divided  into  two  classes:  (1)  Those  where 
the  trustee  has  attempted  to  execute  the 
power  of  leasing  without  consulting  the 
courts  having  Jurisdiction;  and  (2)  those 
cases  where  he  has  asked  for  the  advice  of 
the  court,  with  all  the  beneficiaries  and  par- 
ties interested  in  the  trust  before  it,  upon  the 
execution  of  the  lease.  The  cases  falling 
under  the  first  class  have,  we  think,  uniform- 
ly held  that  a  trustee  has  no  power  to  exe- 
cute a  lease  extending  be^'ond  the  duration  of 
the  trust,  and  the  reason  given  is  that  he 
has  no  power  to  prevent  the  beneficiaries  of 
the  trust  from  enjoying  the  estate  as  con- 
templated in  the  deed  when  the  trust  has 
terminated.  In  the  second  class  of  eases  it 
has  been  held  that  courts  of  equity  have  the 
power  to  enlarge  the  powers  of  the  trustee  as 
to  the  matter  of  leasing  property  embraced 
with  the  trust  estate.  The  present  case  is 
one  of  the  exercise  of  power  by  the  trustee 
himself  without  seeking  the  advice  of  the 
court,  or  the  approval  of  the  beneficiaries  of 
the  trust,  and  these  leases  .were  accepted  by 
the  lessees  without  requiring  the  children  of 
J.  G.  Cox,  the  beneficiaries  of  the  trust,  to 
execute  them,  or  consent  to  them,  although 
the  deed  of  trust  was  of  record,  and  all  the 
children  of  J.  G.  Cox  then  living  were  more 
than  21  years  of  age  and  had  finished  their 
education.  It  Is  clear,  and  settled  by  the  au- 
thorities, that  a  person  dealing  with  a  trus- 
tee must  take  notice  of  the  terms  of  the  trust, 
its  duration,  and  the  ultimate  remaindermen. 
It  appears  by  the  terms  of  this  trust  that 
the  leases  should  not  endure  beyond  the  life 
of  the  trustee,  as  it  is  provided  in  the  in- 
strument creating  the  power  that  there  might 
be  a  division  of  the  property  when  the  young- 
est child  was  of  age,  or  at  the  death  of  the 
trustee.  If  that  was*  the  earlier  event.  It  Is 
even  more  favorable  to  the  plaintiffs  than 
that,  as  the  trustee  could  allot  Just  and  equal 
portions  to  his  children  severally  as  they 
arrived  at  full  age  or  married;  he  might 
'*use  the  land  in  any  manner  deemed  best 
for  the  interest  of  his  children,  either  by 
renting  it  out,  or  using  and  cultivating  it 
himself,  and  with  the  rents  and  profits  sup- 
port his  family  and  educate  his  children." 
He  is  also  given  a  power  of  sale  and  rein- 
vestment. Whether  we  should  hold,  as  a 
matter  of  law,  that  this  language  confined 
his  power  to  ordinary  agricultural  leases  or 
not,  it  was  evidently  contemplated  that  he 
shouM  not  make  leases  for  such  long  terms 
as  might  afterwards,  and  at  the  close  of  the 
trust  by  his  death,  hamper  or  embarrass 
the  remaindermen  in  the  free  use  and  en- 
joyment of  the  trustor's  bounty.  As  long  as 
.the  trustee  lived,  he  was  willing  to  confide  in 
his  judgment  and  leave  the  interests  of  his 
family  in  his  keeping;  but  at  his  death, 
there  being  no  substitution  of  a  trustee  and 
no  prolongation  of  the  trust,  he  plainly  In- 
tended that  the  property  should  pass  unincum- 
bered to  those  who  had  been  designated  to 
take  it  when  that  time  had  arrived,  and 
whose   Judgment,    discretion,    and    manage- 
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ment  was  substituted  for  that  of  the  trustee. 
The  lease  made  by  the  trustee  must  be  con- 
sidered as  one  for  the  full  period  of  20  years, 
asi  by  its  terms  it  could  last  for  so  lon^  a 
time,  if  proper  notices  were  given  before  the 
expiration  of  each  of  the  four  periods  of 
five  years.  He  was  without  power  to  revoke 
or  annul  it  within  20  years,  if  the  other  par- 
ties complied  with  its  terms  and  conditions. 
The  defendants  took  the  lease  with  notice  in 
law  that  it  would  end  when  the  trustee  died. 
It  is  not  necessary  to  discuss  the  question 
whether  it  was  a  reasonable  lease  in  itself, 
and  without  regard  to  the  fact  whether  or 
not  his  death  would  terminate  it  The  learn- 
ed judge  submitted  that  question  to  the  Jury, 
upon  the  evidence  and  a  proper  charge,  and 
it  was  answered  against  the  defendants.  But 
it  was  immaterial,  as  we  have  only  held,  and 
are  only  required  to  hold,  in  this  case,  that 
the  lease  ended  when  the  trustee  died,  and 
the  plaintiffs  have  not  asked  for  any  rents 
or  damages  except  those  accrvdng  since  said 
event  This  also  disposes  of  the  first  18  ex- 
ceptions, which  are  germane  only  to  the  rea- 
sonableness of  the  leases.  We  may  add,  in 
this  connection,  that  in  view  of  the  admitted 
facts  and  circumstances  in  the  case,  the  law 
would  perhaps  regard  this  as  an  unreason- 
able lease,  though  we  are  not  called  upon  to 
decide  as  to  the  ground.  We  do  not  think 
the  Judge  expressed  any  opinion  on  the  mat- 
ters embraced  within  the  first  17  exceptions, 
as  he  merely  endeavored  to  place  before  the 
Jury  the  relevant  evidence  upon  which  their 
opinion  as  to  the  reasonableness  of  the  lease 
was  asked. 

[21  The  mere  fact  that  defendants  improv- 
ed the  property  for  their  own  benefit  and  to 
promote  the  better  enjoyment  of  It  for  their 
contemplated  purposes,  created  no  estoppel, 
as  the  defendants  have  reaped  all  the  benefit 
resulting  from  the  improvements,  and  when 
they  are  removed,  under  the  terms  of  the 
lease  and  the  order  of  the  court  permitting 
the  removal,  there  will  be  no  enhancement 
of  the  value  of  the  property,  and  the  plain- 
tiffs wUl  not  have  gained  any  Inequitable 
advantage,  even  If  the  contention  of  the  de- 
fendants be  correct,  that  plaintiffs  should 
have  given  notice  of  the  intention  to  end  the 
lease  at  the  death  of  the  trustee.  Why 
should  plaintiffs  give  notice  that  the  lease 
would  be  terminated  by  the  death  of  the  trus- 
tee, when,  under  the  law,  it  is  presumed  that 
the  defendants  were  as  well  advised  of  *lt  as 
the  plaintiffs?  But  it  Is  sufiicient  to  say 
that  the  doctrine  of  equitable  estoppel  does 
not  apply,  as  no  material  harm  will  result  to 
the  defendants,  and,  besides,  there  has  been 
no  misconduct  on  the  part  of  the  plaintiffs, 
and  no  misleading  of  the  defendants  to  their 
prejudice.  Boddie  v.  Bond,  154  N.  0.  359, 
70  S.  E.  824;  Id.,  158  N.  C.  204,  73  S.  E. 
988;  Patterson  v.  Franklin,  168  N.  0.  75,  78, 
84  S.  B.  18,  The  plaintiffs  have  simply  avail- 
ed themselves  of  their  legal  right ;  they  could 
not  foresee  that  the  trustee  would  die  before 
the  20  years  had  passed. 


I  [3,4]  Nor  do  we  think  that  the  receipt  of 
rent  by  the  plaintiffs,  or  one  of  them,  for  the 
remainder  of  the  current  year  in  which  the 
trustee  died,  estopped  them,  or  amounted  to 
a  ratification  of  the  unauthorized  act  of  the 
trustee  in  making  the  lease  to  continue  after 
the  termination  of  the  trust  either  directly 
or  by  means  of  renewals.  It  is  not  a  ques- 
tion of  estoppel,  but  of  ratification,  and  the 
latter  does  not  take  place  without  a  knowl- 
edge of  the  facts.  We  have  held  In  Wise 
V.  Texas  Co.,  166  N.  a  610,  82  S.  E.  974. 
that  a  ratification  of  an  unauthorized  act  or 
transaction  is  not  valid  and  binding,  unless  it 
proceeds  upon  a  full  knowledge  of  the  mate- 
rial facts  relative  thereto.  "We  therefore 
find  it,"  said  the  court,  *to  be  of  the  very  es- 
sence of  ratification,  as  of  an  election,  that 
it  be  done  advisedly,  with  a  full  knowledge 
of  the  party's  rights";  citing,  among  other 
authorities,  Baldwin  v.  Burrows,  47  N.  J.  199, 
211,  and  also  Thorndike  v.  Godfrey,  3  GreenL 
(3  Me.)  at  p.  432,  where  it  is  said : 

"We  can  never  consider  consent  and  ratifica- 
tion as  implied  in  ttoae  cases  where  there  is 
not  any  knowledge  of  the  facts  to  which  it  is 
said  consent  and  ratification  extend.  This 
would  be  an  effect  without  a  cause." 

And  1  Clark  and  Skyles  on  Agency  (190(9 

{  106,  says: 

"No  doctrine  is  better  settled,  both  upon  prin- 
ciple and  authority,  than  this:  That  the  ratifi- 
cation of  an  act  of  an  agent  previously  unau- 
thorized must,  in  order  to  bind  the  principal, 
be  with  full  knowledge  of  all  the  material  facta. 
If  the  material  facts  be  either  suppressed  or 
unknown,  the  ratification  is  treated  as  invillid, 
because  founded  on  mistake  or  fraud." 

See,  also,  Owinga  v.  Hull,  9  Pet  (U.  S.) 
607,  9  L.  Ed.  246;  Mechem  on  Agency  (1889) 
I  129;  Reinhardt  on  Agency  (1902)  {  340; 
Town  of  Ansonia  v.  Ckwper,  64  0>nn.  536* 
544,  30  Atl.  760 ;  23  Am.  &  Eng.  Enc  (2d  Ed-) 
p.  889;  Marsh  v.  Fulton  CJounty,  10  WalL 
(U.  S.)  676,  19  L.  Ed.  1040;  Norton  v.  Shel- 
by County,  118  U.  S.  425,  6  Sup.  (?t  1121,  80 
li.  Ed.  178.  In  this  case  it  was  proper  for 
the  Judge — ^If  the  unauthorized  act  of  the 
trustee  could  be  ratified,  which  may  be  ad- 
mitted for  the  sake  of  the  argument — ^to  sub- 
mit the  question  to  the  jury,  as  he  did, 
whether  there  was  a  ratification,  that  is,  an 
adoption  of  the  act  of  the  trustee  with 
knowledge  of  the  facts,  so  that  an  intention 
to  ratify  it  could  be  reasonably  inferred  from 
the  facts;  and  on  this  question  there  was, 
at  least,  evidence  to  support  the  verdict 
against  ratification,  as  there  was  some  which 
tended  strongly  to  show  that  the  rent  was  re- 
ceived by  only  one  of  the  defendants  to  the 
end  of  the  current  year,  and  that  the  inten- 
tion was  to  apportion  the  rent  for  that  year 
between  the  trustee  and  the  defendants,  ac- 
cording to  the  time  which  elapsed  before  the 
trustee's  death,  and  that  which  remained  aft- 
er his  death,  the  rent  being  payable  quar- 
terly during  each  year  of  the  lease,  which 
division  of  the  rents  would  seem  to  have 
been  made  In  accordance  with  Bevisal*  | 
1988,  which  provides: 
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"In  all  cases  where  rents,  rent  charges,  annni- 
ties,  pensions,  dividends,  or  any  other  payments 
of  any  description  are  made  payable  at  fixed 
periods  to  successive  owners  under  any  instru- 
ment, or  by  any  will,  and  where  the  right  of 
any  owner  to  receive  payment  is  terminable  by 
a  death  or  other  uncertain  event,  and  where 
such  right  shall  so  terminate  during  a  period 
in  which  a  payment  is  growing  due,  the  pay- 
ment becoming  due  next  after  such  terminating 
event  shall  be  apportioned  among  the  succes- 
sive owners  according  to  the  parts  of  such  pe- 
riods elapsing  before  and  after  the  terminatmg 
event." 

Whether  the  case  falls  strictly  within  the 
terms  of  that  statute,  we  need  not  say,  as  It 
is  dear  that  the  parties  acted  npon  the  same 
principle  of  apportionment,  not  intending 
the  act  of  one  of  them  to  hare  any  greater 
effect.  Such  an  apportionment  has  been  held 
to  be  proper  under  statutes  of  a  like  kind, 
when  the  trust  is  for  the  life  of  one  person, 
with  remainder  to  another,  and  the  life  ten- 
ant dies.  2  Perry  on  Trusts  (5th  Ed.)  S  556; 
Price  V.  Pickett,  21  Ala.  741.  There  is  a 
class  of  cases  where  it  seems  to  be  held  that 
the  mere  receipt  of  rent  upon  a  lease  origi* 
nally  void  is  not  a  ratification  or  continuance 
of  the  lease,  as  in  James  y.  Jenkins,  Buller's 
Kisi  Prius,  p.  96,  where  it  was  said  that  ac- 
ceptance of  rent  hy  a  tenant  in  tall  on  com- 
ing into  possession  is  not  a  confirmation  of 
the  lease  made  by  a  tenant  for  life,  which  Is 
absolutely  void  at  his  death.  And  in  Robson 
V.  Flight,  6  De  Gex  J.  and  Smith,  (1865),  608 
(46  Eng.  Reprint,  1054),  it  was  held: 

"Whether  a  trust  may  be  performed  or  a  trust 
power  exercised  by  the  heir  at  law,  which  is 
obligatory  on  the  trustees  of  the  will,  depends 
on  the  question  whether  in  the  exercise  any 
thing  has  to  be  supplied  by  the  judgment, 
knowledge,  and  discretion  of  the  person  acting 
in  the  exercise  of  such  trust  or  power.  A  pow- 
er to  lease  may  be  a  trust  power  in  the  sense 
of  its  being  the  duty  of  the  trustee  to  avail  him- 
■elf  of  it  under  proper  circumstances;  but  it 
is  to  be  exercised  by  a  person  selected  for  the 
purpose,  and  not  by  the  individual  on  whom,  by 
reason  of  intestacy,  the  law  casts  the  estate. 
Acceptance  by  an  adult  beneficiary  after  attain- 
ing majority,  of  rent  accruing  under  an  invalid 
lease,  is  not  a  confirmation  of  the  lease  or  a 
bar  to  relief  by  having  the  lease  set  aside." 

The  case  of  Doe  v.  Butcher,  Douglas  (5th 
Ed.)  50  (99  Eng.  Reprint,  86),  held  that  a 
lease  void  against  a  remainderman  cannot 
be  set  up  by  his  acceptance  of  rent  after  his 
Interest  vests  -  in  possession.  Lord  Mans- 
field, after  taking  the  case  unuer  an  advisari, 
stated  that  "there  did  not  appear  to  have 
been  any  intention  either  to  confirm  the  old 
lease  or  to  grant  a  new  one.  Both  the  les- 
sor of  the  plaintiff  and  the  defendant  had  pro- 
ceeded under  a  mistake,  and  had  supposed 
the  original  lease  to  be  good."  Doe  v.  Arch- 
er, 1  B.  &  P.  531,  was  decided  the  same  way, 
and  also  Goodright  Lessee  v.  Humphreys,  cit- 
ed in  the  valuable  note  to  Doe  v.  Butcher,  in 
99  Eng.  Reprint,  36,  where  other  like  cases 
will  be  found.  Lord  Mansfield  also  said  in 
Jenkins  on  the  demise  of  Tate  ▼.  Church,  2 
•CJowper's  Reports,  482,  where  a  tenant  for 
life  made  a  lease  for  21  years  and*  died  be- 
fore the  expiration  of  the  term,  and  the  re- 


maindermen permitted  the  lessee  to  keep  the 
possession  for  5  years,  receiving  rent  regu- 
larly during  that  time: 

*This  is  a  void  lease  and  not  voidable  only. 
But  if  it  were  merely  voidable,  the  acceptance 
of  rent  alone,  unaccompanied  with  any  other 
circumstances,  is  not  a  sufficient  confirmation. 
It  cannot  be  a  confirmation  unless  done  with  a 
knowledge  of  the  title  at  the  time;  or  unless 
the  remaindermen  lies  by  and  suffers  the  tenant 
to  lay  out  his  money  in  improvements,  in  con- 
fidence of  continuing  tenant.  But  here  it  is  a 
void  lease,  and,  in  general,  a  void  lease  is  inca- 
pable of  confirmation." 

We  do  not  cite  these  cases  for  the  purpose 
of  deciding  the  question  raised  in  them,  but 
to  show  that  the  mere  acceptance  of  rent, 
nothing  else  appearing,  is  not  always  suffi- 
cient to  show  ratification.  It  was  held  in 
(jalewski  v.  Appelbaum,  32  Misc.  Rep.  203, 
65  N.  Y.  Supp.  694: 

"The  lease  purporting  to  be  made  by  the  land-  « 
lord's  grantor  to  the  tenant  was  clearly  invalid, 
in  that  it  was  not  subscribed  by  the  lessor,  nor 
was  there  any  evidence  that  the  person  who 
signed  it  in  her  behalf  was  her  lawfully  author- 
ized agent  Nor  is  there  any  evidence  that  she 
ever  ratified  it.  She  certainly  did  not  expressly  . 
ratify  it,  and  there  is  no  evidence  that  she  ever 
saw  it  or  knew  of  its  terms.  The  fact  that 
it  was  recorded,  and  that  she  accepted  rent  un- 
der it,  raises  no  implication  of  ratification.  It 
does  not  appear  that  she  knew  of  its  recording, 
or  knew  that  it  purported  to  lease  the  premises 
for  more  than  a  year.  At  the  time  the  landlord 
acquired  the  property,  therefore,  the  tenant  was 
holding  under  an  invalid  lease.*' 

See  24  Oyc.  p.  912,  and  notes;   Carlton  v. 

WiUlams,  77  Cal.  89,  19  Pac.  185,  11  Am.  St. 

Rep.  248.     The  case  of  Tyson  y.  Chestnut, 

118  Ala.  887,  is  more  like  ours,  and  at  page 

403  (24  South,  at  page  78)  the  court  said: 

"It  is  manifest  upon  these  facts  that  they  did 
not  intend  by  receiving  the  note  about  to  mature 
and  accepting  payment  of  it  from  the  plaintiff 
to  ratify  the  lease  to  him  and  to  accept  attorn- 
ment by  him  under  its  terms ;  and  this  is  fur- 
ther shown  by  the  fact  that  they  proceeded 
promptly  to  notify  him  that  his  possessory  ri^ht 
had  terminated,  to  demand  possession  of  him, 
and,  he  failing  to  yield  upon  such  demand,  to 
bring  their  action  of  unlawful  detainer  against 
him.  We  are  not  at  all  inclined  to  hold  them 
to  a  ratification  and  adoption  of  the  lease  upon 
the  fact  of  their  receiving  and  collecting  the 
note  for  the  rent  of  the  year  which  was  about 
spent  at  the  time,  and  in  the  face  of  their  obvi- 
ous intention  to  the  contrary." 

These  cases  all  show  that  there  was  suffi- 
cient reason  for  leaving  this  case  with  the 
Jury  to  decide  the  question  of  fact  whether 
there  was  a  ratification,  or  whether  the  de- 
fendants acted  under  a  misapprehension  of 
the  facts,  or  at  least,  without  full  knowledge 
of  them,  and  the  rent  was  received  only  to 
the  end  of  the  current  year.  The  discussion 
as  to  the  payment  of  rent  and  ratification 
applies  to  the  lease  of  1907,  and  not  to  the 
lease  of  1911  for  15  years,  as  nothing  was 
Pfiid  under  that  lease  after  the  trustee's 
death.  This  but  shows,  though,  that  the 
rent  was  intended  to  be  paid  only  to  the  end 
of  the  current  year,  July  1,  1914,  to  July  1, 
1915. 

[6]  As  to  the  dower  interest,  it  may  be 
said  that,  this  being  a  lease  by  a  trustee  un- 
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der  a  power.  It  was  not  necessary  for  the 
vvidow  to  have  executed  the  lease  with  her 
husband,  as  it  could  not  endure  beyond  his 
life,  as  we  have  held,  and  she  had  no  inter- 
est which  vested  in  possession  until  his  death. 
It  was  evidently  intended  that  she  should 
join  in  the  lease  for  the  purpose  of  removing 
any  cloud  from  it,  and  to  release  any  possible 
interest  or  claim  she  might  have  during  its 
continuance,  If  the  dower  happened  to  be  as- 
signed out  of  this  land ;  or  to  protect  defend- 
ants against  the  dower,  if  by  any  means  the 
lease  was  validly  extended  beyond  the  testa- 
tor's death.  Besides,  it  does  not  appear  that 
the  dower  interest  to  which  she  is  entitled^ 
and  which  should  be  allotted,  of  course,  ac- 
cording to  Revisal,  §  3084,  would  cover  any 
part  of  the  land  in  dispute,  but,  on  the  con- 
trary, l£  rather  appears  that  the  dwelling 
and  its  appurtenances  are  not  on  any  part  of 
naid  land.  We  know  of  no  law  which  would 
compel  her,  in  defendants'  favor,  to  have  her 
dower  allotted  in  this  land  instead  of  that 
which  is  described  in  the  statute.  The  wid- 
ow and  defendants,  it  may  be  added,  certain- 
ly did  not  intend  that  the  latter  should  have 
the  dower  In  the  land  after  the  expiration 
of  the  lease,  though  they  may  have  mistaken- 
ly supposed  that  it  would  extend  beyond  the 
trustee's  death.  We  should  not  allow  so  un- 
certain and  remote  an  interest,  if  a  real  in- 
terest at  all,  to  defeat  the  plaintiffs*  clear, 
substantial,  and  indisputable  right.  This 
contention,  therefore,  cannot  be  sustained. 

It  would  serve  no  good  purpose  to  consider 
all  of  the  exceptions  in  detail.  We  .believe 
that  what  we  have  already  said  embraces  all 
of  them,  as  those  specially  treated  are  the 
prominent  and  controlling  ones,  and,  as  we 
find  that  they  cannot  be  sustained,  the  fate 
of  the  others  must  be  the  same. 

We  have  carefully  examined  the  case  In 
all  its  phases,  and  have  discovered  no  error 
which  should  Induce  us  to  change  the  result 
No  error. 


(liB  Ga.  82) 

WILCOX  V.  BANK  OP  HAZLEHURST. 

(No.  634.) 

(Supreme  Court  of  Georgia.     April  11,  1018.) 

(Syllabus  ^1y  the  Court.) 

Refusal  of  Injunction. 

Under  the  facts  of  this  case  the  court  did 
not  err  in  refusing  the  injunction  prayed  for. 

Error  from  Superior  Ck)urt,  Jeff  Davis 
County;   J.  P.  Hlghsmith,  Judge. 

Suit  for  injunction  by  A.  J.  Wilcox 
against  the  Bank  of  Hazlehurst.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintiff  }n 
error.  Gordon  Knox,  J.  Mark  Wilcox,  and 
J.  C.  Bennett,  all  of  Hazlehurst,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  O.  J.,  absent. 


a47  Ga.  7S7) 

MURRAY  V.  THOMPSON  et  aL     (No.  611.) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  by  the  Courts) 

Stockholders  of  Bank— Liabilities. 

This  case  is  controlled  by  Crawford  v,  Swi- 
cord,  147  Ga.  548,  94  S.  E.  1025,  reference  to 
which  is  made  for  a  full  discussion  of  the  issue 
involved.  The  trial  court  having  ruled  contrary 
to  that  decision,  the  judgment  must  be  reversed. 
It  may  be  noted  that  the  case  dted  had  not 
been  decided  when  the  judgment  of  the  trial 
court  in  this  case  was  rendered. 

Error  from  Superior  Court,  Madison  Coun- 
ty; W.  L.  Hodges,  Judge. 

Suit  by  J.  T.  Murray,  receiver,  against  J. 
R.  P.  Thompson  and  others.  Judgment  fot" 
plaintiff,  and  the  receiver  brings  error.  Re- 
versed. 

Gordon  &  Gordon  and  Berry  T.  Moseley, 
all  of  Danielsville,  E.  K.  Lumpkin,  E.  K. 
Lumpkin,  Jr.,  and  H.  A.  Nix,  all  of  Athens, 
and  Hamilton  McWhorter,  Jr.,  of  Lexington, 
for  plaintiff  in  error.  Clarence  B.  Adams,  of 
Danielsville,  and  H.  C.  Tuck  and  Green  & 
Michael,  all  of  Athens,  for  defendants  in  er- 
ror. 

GILBERT,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.*  absent 
on  account  of  sickness. 

(20  Ga.  App.  12) 
HARRISON  V.  STATE. 
(Court  of  Appeals  of  Georgia,  Division  Na  1. 

May  11, 1917.) 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  92  S.  E.  388. 

GEORGE,  J.  It  is  insisted  that,  if  the 
facts  brought  to  the  attention  of  the  court, 
and  set  out  in  the  first  division  of  the  deci- 
sion, did  not  require  a  postponement  or  con- 
tinuance of  the  trial  of  the  case  against  the 
accused,  nevertheless  the  court  should  have 
granted  the  accused  a  new  trial  upon  his 
contention  that  he  had  been  fraudulently 
misled  by  assurances  given  by  the  prosecu- 
tor, and  by  counsel  employed  by  the  prose- 
cutor to  assist  in  the  prosecution,  to  the  ef- 
fect that  the  case  against  the  accused  would 
not  be  called  for  trial,  and  would  not  be 
tried*  If  the  defendant  had  neglected  to 
subpoena  his  witnesses,  upon  statements 
made  by  the  prosecutor,  and  by  counsel  em- 
ployed by  the  prosecutor,  this  fact  should 
have  been  shown  to  the  court  at  the  time  the 
case  was  called,  and  the  names  of  the  wit- 
nesses should  have  been  made  known  to  the 
court,  together  with  the  material  facts  to 
which  they  would  testify  if  present 

The  contention  of  the  accused,  to  the  effect 
that  he  was  forced  to  trial  without  material 
witnesses,  and  that  his  failure  to  subpoena 
these  witnesses  was  due  to  fraud  practiced 
upon  him  by  the  prosecutor,  and  to  state^ 
ments  made  by  counsel  specially  employed  by 
the  prosecutor,  urged  as  a  ground  In  the  mo- 
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tion  for  a  new  trial,  does  not  authorize  this 
court  to  reverse  the  judgment  denying  a  new 
trial,  In  view  of  the  counter  showing  offered 
b3'  the  state.  All  the  facts  recited  In  this 
ground  of  the  motion  for  a  new  trial  were 
known  to  the  accused  at  the  time  of  his  trial, 
and  It  does  not  appear  that  there  was  any 
sufficient  reason  for  his  failure  to  Inform 
the  court  of  such  facts  at  the  time.  On  ac- 
count of  his  failure  so  to  do,  and  in  view  of 
the  showing  made  by  the  state  upon  the 
hearing  of  the  motion,  this  court  is  not  au- 
thorized to  say  that  the  trial  judge  erred  in 
overruling  the  motion  for  a  new  trial. 
Rehearing  denied. 


(21  Ga.  App.  823) 

JACKSON  V.  STATE.    (No.  9253.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  6,  1918.     On  Motion  for  Rehearing, 

April  12,  1918.) 

(Syllabus  by  the  Court,) 

1.  Bigamy  ^s^^S—Pbosecution— Evidence. 

The  court  did  not  err  in  refusing  to  admit 
in  evidence,  on  the  trial  of  this  case  on  Septem- 
ber 28,  1917.  a  conditional  decree  of  divorce, 
granted  in  Alabama  on  August  4,  1917,  by  the 
express  terms  of  which  the  decree  of  divorce 
could  not  become  absolute  in  any  event  before 
six  mouths  after  the  grant  thereof.  This  case 
is  easily  differentiated  from  the  cases  cited  by 
the  plaintiff  in  error,  each  of  which  refers  to 
remarriage  after  the  decree  of  divorce  is  abso- 
lute. 

2.  Cbihinal   Law   €=>1064(7)— Appeal— Mo- 
tion FOB  New  Tbial— Gbounds. 

Grounds  B,  G,  and  D  of  the  amendment  to 
the  motion  for  a  new  trial  are  based  ujpon  al- 
leged errors  of  the  court  in  failing  to  give  cer- 
tain requested  instructions  to  the  jury,  but 
cannot  be  considered  b^  this  court,  because  in 
none  of  these  grounds  is  it  alleged  that  the  re- 
quest was  presented  before  the  jury  had  retired 
to  consider  their  verdict.  Civu  Code  1910,  i 
6084 ;  Farkas  v.  Gohn  &  Son,  19  Ga.  App.  472, 
19  S.  E.  892  (5) ;  Southern  Ry.  Co.  v.  Williams, 
19  Ga.  App.  544,  91  S.  E.  1001  (5) ;  Seaboard 
Air  Line  Ky.  v.  Barrow,  18  Ga.  App.  261,  89 
S.  E.  383  (4) ;  Seaboard  Air  Line  Ry.  v.  Lyons, 
18  Ga.  App.  266,  89  S.  E.  384  (6). 

3.  Bigamy  ^=»11— Sufficiency  of  Evidence. 

The  evidence  is  sufficient  to  support  the  ver- 
dict, and  a  new  trial  was  properly  refused. 

Ehrror  from  City  Court  of  Ployd  County; 
W.  J.  Nunnally,  Judge. 

J.  W.  Jackson  was  convicted  of  bigamy, 
his  motion  for  new  trial  was  denied,  and  he 
brings  error.    Affirmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in 
error.  Jas.  F.  Kelly,  Sol.,  of  Rome,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

On  Motion  for  Rehearing. 

BLOODWORTH,  J.  In  Alabama  divorces 
are  granted  by  the  ^chancery  courts;  Two 
sections  of  volume  2*of  the  Code  of  Alabama 


(1907)  are  pertinent  here.    They  are  as  fol- 
lows: 

"Sec.  3170.  A  decree  made  against  a  defend- 
ant, without  personal  service,  who  does  not  ap- 
pear, is  not  absolute  for  twelve  months  from 
the  rendition  thereof,  except  as  otherwise  in 
this  article  provided;  and  in  such  case  the 
court  must  direct  a  copy  of  the  decree  to  be  sent 
to  such  defendant,  or,  in  case  of  infants,  or  per- 
sons of  unsound  mind,  to  their  guardians,  if 
their  residence  can  be  ascertained. 

"Sec.  8171.  Such  defendant  may  file  a  peti- 
tion, showing  sufficient  cause  for  setting  aside 
such  decree  and  permitting  him  to  defend  the 
suit  on  the  merits,  at  any  time  within  such 
twelve  months,  unless  he  has  been  served  with 
a  copy  of  such  decree,  when  such  petition  must 
be  filed  within  six  months  from  such  service. 
If  the  parties  have  been  dismissed,  notice  of 
such  petition  shall  be  given  those  m  interest. 
Upon  the  hearing  of  such  petition,  the  chancel- 
lor has  full  power  to  open  the  decree  and  pro- 
ceed with  the  cause  as  if  no  decree  had  been 
rendered  therein." 

In  the  suit  for  divorce,  brought  In  Ala- 
bama by  the  plaintiff  In  error  against  his 
wife,  there  was  evidently  no  personal  serv- 
ice ;   for  the  decree  provides  that: 

''But  this  decree  shall  not  be  absolute  for  12 
months,  except  to  issue  execution  for  costs, 
unless  within  6  months  defendant  is  personally 
served  with  a  copy  thereof,  in  which  case  it 
shall  become  absolute  after  6  months  from  such 
personal  service.  The  register  is  hereby  direct- 
ed to  send  to  the  defendant  a  copy  of  this  de- 
cree, if  her  residence  is  known  or  can  be  ascer- 
tained; and  defendant,  unless  (?)  personally 
served  with  copv  of  the  decree,  may,  at  any  time 
within  6  months  from  such  personal  service, 
file  a  petition  showing  sufficient  cause,  if  sudi 
she  may  have,  for  setting  aside  the  decree  and 
permitting  her  to  defend  the  case  on  its  merits, 
as  by  statute  in  such  case  made  and  provided." 


[1-3]  It  win  thus  be  seen  that  the  decree 
follows  the  express  terms  of  the  statute,  and 
under  the  above  law  there  can  be  no  absolute 
divorce  in  this  case  until  6  months  after  per- 
sonal service  is  perfected  on  the  defendant, 
or.  In  the  absence  of  such  service,  until  12 
months 'from  the  date  of  the  decree.  The  de- 
cree is  dated  August  4,  1917,  and  the  second 
marriage  occurred  on  August  6,  .1917,  two 
days  later.  It  Is  thus  ai^)arent  that  at  the 
time  of  the  alleged  second  marriage  the 
plaintiff  in  error  was  not  divorced  from  his 
former  wife.  There  is  a  very  clear  distinc- 
tion between  a  conditional  decree  of  divorce, 
to  become  absolute  at  some  time  in  the  fu- 
ture, and  an  absolute  decree,  in  which  there 
is  a  prohibition  against  defendant  remarry- 
ing. 

While  counsel  for  plaintiff  In  error  real- 
izes that  ignorance  of  the  law  will  not  ex- 
cuse his  client,  and  that  this  court  cannot 
interfere  with  a  sentence  that  is  within  the 
limit  of  the  law,  yet  his  client  in  his  state- 
ment said,  "I  married  her  In  good  faith,  be- 
lieving I  had  a  right  to  marry,"  and  in  his 
brieC  the  attorney  calls  attention  to  the 
fact  that  "the  court  sentenced  the  defendant 
to  serve  12  months  In  the  chain  gang." 
^Vhile   these   contentions   cannot   avail   him 
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before  this  court,  they  might  before  the  par- 
doning power  of  the  state. 
Rehearing  denied. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(122  Va.  098) 

WISE   et   aL   v.   COMMONWEAtn?H   et   al. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

28,  1918.) 

1.  Taxation    «=»S3— Wills   ^=>573(2)— Gift 
OF  Income  fob  Life. 

A  gift  to  one  for  life  of  the  entire  income 
and  interest  to  be  derived  from  a  trust  fund  is 
a  gift  of  a  life  estate  in  the  fund,  the  quantity 
of  the  estate  being  the  same  no  matter  by  what 
name  it  is  called,  and  to  such  quantity  of  estate 
the  tax  laws  apply  irrespective  of  the  interposi- 
tion of  a  formal  trustee  to  collect  and  pay  over 
the  income. 

2.  Taxation  ^=998— Life  Tenant  of  Tbxjst 
Fun  D— Statute  . 

Where  a  married  woman,  the  holder  of  an 
estate  for  life  in  the  net  income  of  a  trust  fund, 
resided  in  Virginia;  her  trustee,  a  nonresident, 
was  properly  chargeable  in  Virginia  with  the 
taxes  on  the  fund,  under  Code  1904,  §  492,  pro- 
viding that  if  the  property  is  the  separate  prop- 
erty of  a  person  over  21,  or  a  married  woman, 
it  shall  be  listed  and  taxed  to  the  trustee,  if  any 
they  have,  and,  if  they  have  no  trustee,  it  shall 
be  listed  by  and  taxed  to  themselves,  in  either 
case  in  the  county  or  corporation  where  they 
reside ;  it  being  the  duty  of  the  life  tenant  who 
receives  the  entire  income  to  pay  the  taxes  on 
the  corpus. 

3.  Taxation  ^=»98— Tbust  Fund— Life  Ten- 
ant—Residence. 

Under  Code  1904,  S  492,  the  property  in 
which  a  married  woman,  the  life  tenant  of  a 
crust  fund,  has  a  life  estate,  is  taxable  at  the 
place  of  her  residence,  without  regard  to  the  si- 
tus of  the  physical  symbols  by  which  such  prop- 
erty is  eviaenced. 

4.  Taxation  ^=»493(1)  —  Error  in  Assess- 
ment—Correction  BT  Circuit  Coubt. 

If  any  error  to  the  prejudice  of  the  trustee 
was  committed  when  the  commissioner  of  rev- 
enue assessed  a  trust  fund  on  information  de- 
rived from  the  examiner  of  records  instead  of 
on  inquiry  of  the  taxpayer,  the  assessment  be- 
ing to  the  trustee  at  the  residence  of  the  life 
tenant,  the  trustee  had  opportunity  to  have  the 
error  corrected  by  the  circuit  court,  which  had 
power  to  do  all  the  commissioner  of  revenue  had 
power  or  was  required  to  do  in  the  premises  un- 
der the  tax  laws. 

5.  Appeal  AND  Error  ^=»671(4)  — Bill  of 
Exception  —  Showing  of  Evidence— Res 
Judicata. 

Plaintiff's  bill  of  exception,  stating  that, 
after  certain  evidence  had  been  Introduced, 
plaintiff  moved  to  be  exonerated  from  pavment 
of  taxes  on  the  ground  the  court  had  already 
passed  on  the  question  in  a  controversy  about 
previous  taxes,  and  had  determined  that  the 
trust  funds  involved  were  not  subject  to  taxa- 
tion in  Virginia,  so  that  the  question  then  pre- 
sented was  res  judicata,  but  that  the  court  over- 
ruled the  motion  -and  refused  the  relief  sought, 
did  not  show  that  there  was  anv  evidence  in  the 
record  to  support  the  ground  of  res  judicata  al- 
leged, and  no  question  of  res  judicata  can  arise. 

Error  to  Circuit  Court  of  James  City  and 
City  of  Williamsburg. 

Motions  to  correct  erroneous  assessments 
of  taxes  on  Intangible  personal  property  by 
Henry  A.  Wise,  trustee,  and  another,  against 


the  Commonwealth  of  Virginia,  and  another. 
To  review  judgments '  denying  the  applica- 
tions and  dismissing  the  motions,  applicants 
bring  error.    Affirmed. 

Henley,  Hall  &  Hall,  of  Williamsburg,  for 
plaintiffs  in  error.  J.  D.  Hank,  Jr.,  Atty. 
Gen.,  O.  Lt.  Shewmake,  Asst.  Atty.  Gen.,  and 
Frank  Armistead,  of  Williamsburg,  for  de- 
fendants in  error. 

BURKS,  J.  Two  motions  to  correct  errone- 
ous assessments  of  taxes  on  intangible  per- 
sonal property  were  made  in  the  circuit  court 
of  the  city  of  Williamsburg '  and  county  of 
James  City,  one  by  Henry  A.  Wise,  trustee^ 
and  the  other  by  James  A.  Ballentine,  trus- 
tee. The  trust  funds  sought  to  be  taxed  were 
held  under  identical  trusts,  and  by  consent 
of  parties  the  two  cases  were  heard  together^ 
The  circuit  court  denied  the  applications  and 
dismissed  the  motions,  and  to  the  Judgments 
of  dismissal  these  writs  of  error  were 
awarded. 

The  facts  as  stated  in  the  petition  for  tbe 
writs  of  error  are  as  follows: 

"Henry  A.  Wise  is  now,  and  was  at  the  time 
of  the  assessment,  as  well  as  at  the  time  the 
trusts  were  created,  a  resident  of  the  state  of 
New  York,  while  James  A.  Ballentine  is  now» 
and  was  at  the  time  of  the  assessment,  as  well 
as  at  the  time  the  trust  was  created,  a  rest- 
dent  of  the  state  of  California. 

**Prior  to  1906,  real  estate  situate  in  the 
county  of  James  City,  Va.,  had  been  held  by 
B.  G.  Booth,  trustee,  under  the  will  of  Edwii^ 
G.  Booth,  deceased,  for  the  use  and  benefit  of 
Clara  H.  Booth,  wife  of  E.  G.  Booth,  and  their 
children.  In  1906  the  real  estate  in  Jaines  City 
county  was  sold  in  a  suit  brought  for  that  par» 
pose,  and  all  the  parties  were  oefore  the  courL 
The  purchase  money  was  brought  into  court 
and  under  decree  entered  on  January  2S,  1907,. 
E.  G.  Booth,  trustee,  was  ordered  to  pay  the 
purchase  money  derived  from  said  real  estate  to- 
Clara  H.  Booth  ^is  wife),  Lucy  Booth  Cum- 
mings,  Frances  ^ooth.  Ballentine,  Henrietta 
Booth  Wise,  Edwin  G.  Booth.  John  Thomson 
Booth,  Clara  Thomson  Bootn,  and  William 
Harris  Booth,  his  children,  share  and  share 
alike,  and  to  take  their  receipts  therefor.  The 
money  was  distributed  as  directed  by  said  de- 
cree, and  a  report  made  to  that  effect  by  E. 
G.  Booth,  trustee,  and  by  a  subseauent  decree 
the  trustee  was  discharged  and  the  suit  dis- 
missed. 

**These  funds  were  turned  over  to  Henry  A. 
Wise,  who  was  then  living  in  New  York,  as- 
attorne^  for  the  parties,  most  of  whom  were 
then  living  in  New  York.  $9,110  of  this  amount 
was  turned  over  to  James  A.  Ballentine,  which 
amount  went  to  create  the  trust  dated  March 
19.  1907. .  The  rest  of  the  funds,  aggregating 
$25,539,  went  to  create  the  trusts  dated  AprU 
10,  1908,  April  20,  1907,  and  April  25,  1908. 

"The  provisions  of  the  various  trusts  are  sub-^ 
stantially  the  same,  and,  broadly  stated,  pro- 
vide that  the  funds  shall  remain  in  the  pos- 
session and  under  the  control  of  the  said  trus» 
tees  for  each  of  the  other  parties,  for  invest- 
ment and  reinvestment  during  the  life  of  Clara 
H.  Booth,  and  at  her  death,  and  only  in  that 
event,  the  trust  shall  cease  and  determine,  and 
the  estate  of  the  said  Clara  H.  Booth,  and  the 
other  parties  who  contributed  to  said  fund,  shall 
each  be  entitled  to  a  distributive  share  in  said 
funds  in  proportion  to  their  several  contribu- 
tions thereto.    ♦    ♦    ♦ 
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"It  18  further  proyided  tbat  the  trustee  shall, 
after  deducting  his  expenses,  pay  to  Clara  H. 
Booth  the  interest  from  investments  made  by 
him,  and  tbat  the  amounts  so  paid  shall  be  the 
sole  and  separate  property  of  said  Clara  H. 
Booth. 

**It  is  further  provided  that  the  trustee  shall 
render  to  each  ot  the  parties  to  said  agreement 
annually  a  full  and  accurate  account  and  re- 
port of  the  investment  made  by  hinL*' 

.The  statute  under  which  the  assessments 

were  made  in  this  case  is  section  492  of  the 

Code,  which,  so  far  as  need  be  quoted,  is  as 

follows: 

"If  the  property  is  the  separate  property  of 
a  person  over  twenty-one  years  of  age,  or  a 
married  woman,  it  shall  be  listed  by  and  taxed 
to  the  trustee,  if  any  they  have;  and  if  they 
have  no  trustee  it  shall  be  listed  by  and  taxed 
to  themselves.  In  either  case  it  shall  be  listed 
and  taxed  in  the  county  or  corporation  where 
they  reside.  ♦  ♦  ♦  If  the  property  is  held 
•  *  ♦  for  the  benefit  of  another,  it  shall  be 
listed  by  and  taxed  to  the  trustee  in  the  county 
of  his  residence  (except  as  hereinbefore  pro- 
vided)." 

This  statute  was  construed  in  Selden  v. 
Brooke,  104  Va.  832,  52  S.  B.  632.  In  that 
case  the  facts  were  that  there  was  a  trust 
fund  under  the  control  of  the  corporation 
court  of  the  city  of  Norfolk,  in  which  Eliza- 
beth T.  Selden  had  an  estate  for  her  life. 
For  that  fund  the  corporation  court  of  the 
dty  of  Norfolk  appointed  a  trustee,  and  di- 
rected him  to  pay  the  income  and  revenue 
accruing  therefrom  to  ESlizabeth  T.  "Selden, 
the  cestui  que  trust,  during  her  natural  life. 
The  life  tenant  resided  in  the  city  of  Nor- 
'folk,  but  some  of  the  remaindermen  and  the 
trustee  were  nonresidents,  and  the  choses 
in  action  in  which  the  trust  fund  was  in- 
vested were  at  all  times  during  the  years  for 
which  the  taxes  were  assessed  kept  by  the 
trustee  in  his  personal  possession  outside  of 
the  state.  The  decision  of  this  court,  as  ap- 
pears from  the  syllabus,  was  that: 

''Intangible  personal  property  in  the  hands  of 
a  nonresident  trustee,  in  the  income  from  which 
a  person  over  the  age  of  21  years  residing  in 
this  state  has  a  life  estate,  is,  by  virtue  of  the 
statute  in  such  case  made  and  provided  (Acta 
1897-98.  p.  519,  amending  Code,  S  492),  taxa- 
ble in  this  state  in  the  county  or  corporation 
in  which  the  -  beneficiary  resides.  The  tax, 
though  assessed  in  the  name  of  the  trustee,  is  not 
against  hira.  but  the  beneficiary.  He  is  the  mere 
conduit  through  the  medium  of  which  the  tax 
upon  the  property  of  a  citizen  passes  into  the 
treasury." 

The  decision  is  rested  upon  the  ground 
that  it  is  the  policy  of  this  commonwealth 
to  impose  taxes  on  all  intangible  property 
of  Its  citissens  in  the  county  or  corporation 
of  their  residence,  without  regard  to  the 
6ltus  of  the  physical  symbol  by  which  such 
property  Is  evidenced.  Furthermore,  it  Is 
said: 

"Though  the  tax  is  assessed  in  the  name  of 
the  trustee,  tbe  burden  is,  in  reality,  imposed 
upon  the  beneficial  owner,  a  resident  of  the 
commonwealth,  who  enjoys  tbe  protection  of  i£s 
laws  along  with  other  citizens,  and  ought,  in 
fairness,  to  contribute  her  due  proportion  of  rev- 
enue for  the  support  of  the  government.    ♦    ♦    • 

"If  the  construction  contended  for  on  behalf 


of  -the  appellant,  that  the  domicile  of  a  non- 
resident trustee  fixes  the  situs  of  intangible  per- 
sonal property  for  purposes  of  taxation,  were  to 
urevail,  it  would  afford  ready  means  of  escape 
rrom  taxation  and  divert  from  the  treasury  of 
the  state  a  very  large  amount  of  revenue  to 
which,  in  our  judgment,  it  is  justly  entitled. 
The  contention  that  the  construction  indicated 
would  rehder  the  statute  unconstitutional  pro- 
ceeds upon  the  hypothesis  that  the  tax  is  against 
the  nonresident  trustee,  whereas  he  is  personally 
unaffected  by  the  imposition,  and  is  but  the 
conduit  through  the  medium  of  which  the  tax 
upon  the  property  of  a  citizen  passes  into  the 
state  treasury.  Hunt  v.  Perry  [165  Mass.  287], 
43  N.  E.  103 ;  Lewis  v.  County  of  Chester,  60 
Pa.  825." 

Not  a  word  is  said  about  the  trustee  be- 
ing an  appointee  of  a  court  of  this  state  or 
his  accountability  to  such  court,  nor  is  there 
an  intimation  that  the  result  would  have 
been  different  if  the  appointment  had  been 
by  the  voluntary  act  of  the  parties  in  or 
out  of  the  state.  Indeed,  the  last  paragraph 
quoted  above  would  seem  to  indicate  that 
the  result  would  have  been  the  same  if  the 
appointment  had  been  by  such  voluntary  act 
of  the  parties. 

[1]  In  the  instant  case,  no  express  life  es- 
tate is  given  in  the  corpus  of  the  fund  from 
which  the  interest  or  income  is  to  be  deriv- 
ed, but  it  is  stipulated  that  ''said  trustee 
shall,  after  deducting  his  expenses,  remit 
to  the  said  Clara  H.  Booth  all  sums  received 
by  him  as  interest  from  investments  and 
deposits  as  received*'  during  her  natural 
life,  "and  that  such  remittance  shall  be  the 
sole  and  separate  property  of  the  said  Clara  . 
H.  Booth.*'  It  is  a  conceded  fact  that  Mrs. 
Booth  was  to  receive  the  entire  income  from 
the  trust  subject  during  her  natural  life,  sub- 
ject to  no  deduction  except  the  expenses  of 
the  trustee  in  handling  the  fund,  or,  in  other 
words,  the  entire  net  income.  What  other  ^ 
or  diflferent  interest  would  she  have  had, 
what  more  could  she  have  gotten  from  it,  if 
the  corpus  had  been  conveyed  to  the  trustee 
in  trust  for  the  life  of  Qara  H.  Booth,  with 
remainder  to  the  founders  of  the  trust?  A 
gift  to  another  for  his  life  of  the  entire  in- 
come and  interest  to  be  derived  from  a  trust 
fund  is  a  gift  of  a  life  estate  in  the  fund. 
The  quantity  of  the  estate  is  the  same,  no 
matter  by  what  name  it  Is  called,  and  it  is 
this  quantity  of  estate  to  which  the  tax  laws 
apply. 

In  Walker  v.  Hill,  73  N.  H.  254,  60  Atl. 
1017,  a  devise  to  a  wife  of  "the  income  of 
the  remainder  of  my  estate  during  her  natr 
ural  life**  was  held  to  give  to  the  wife  a 
life  estate  in  the  property.  In  Little  v.  Cole- 
man, 74  N.  H.  215,  66  Atl.  483,  there  was  de- 
vised to  one  daughter  "the  use  of  my  farm  in 
Vassalborough**  during  the  term  of  her  nat- 
ural life,  and  to  other  daughters  "the  Income 
from  all  the  rest  [and  residue]  of  my  real 
estate  and  personal  property**  during  the 
term  of  their  natural  lives,  and  in  each  case 
it  was  held  that  the  devises  constituted  life 
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estates  In  tbe  property.  The  question  seems 
to  have  been  passed  upon  quite  often  In 
Tennessee,  though  it  was  not  always  neces- 
sary to  the  decision  of  the  case.  We  quote 
from  one  of  the  late  cases.  In  Johnson  v. 
Johnson,  92  Tenn.  559,  23  S.  W.  114,  22  L.  R. 
A.  179,  36  Am.  St.  ;Rep.  104,  it  is  said: 

"We  are  of  opinion  that,  if  the  devise  is  val- 
id, then  the  item  passes  the  fee  in  the  property 
for  the  purposes  indicated,  the  net  income  from 
which  is  to  be  expended  and  appropriated  by  the 
trustees.  While  there  is  no  specific  devise  of 
the  property,  yet  a  devise  of  the  rents  and 
profits  and  income  is,  in  effect,  a  devise  of  the 
property  itself.  Polk  v.  Faris,  9  Yerg.  [Tenn.l 
241  [30  Am.  Dec.  400];  Morgan  v.  Pope,  7 
Cold.  [Tenn.]  547;  Davis  v.  Williams,  85 
Tenn,  548,  4  S.  W.  8;  Pilcher  v.  McHenry, 
14  Lea  [Tenn.]  88;  1  Jarm.  Wills,  152,  note; 
3  Washb.  Real  Prop.  529,  530;  Spofford  v. 
College  (Jan.  1889).  '  In  the  case  last  mentioned, 
Thomas  Martin,  of  Giles  county,  had  set  apart 
(^30,000  in  bonds  of  the  state  of  Tennessee,  the 
interest  to  be  applied  to  the  founding  and  op- 
erating a  female  school  at  Pulaski,  Tenn.  After 
the  school  had  been  founded,  and  successfully 
operated  for  a  number  of  years,  Mrs.  O.  M. 
Spofford,  his  only  daughter  and  residuary  lega- 
tee, filed  a  bill  claiming  that  onlv  the  interest 
upon  the  bonds  was  devoted  by  the  will  of  her 
father  to  the  school,  and  that  when  the  bonds 
matured,  and  the  interest  coupons  had  all  been 
clipped  and  exhausted,  then  the  bonds  or  corpus 
of  the  fund  would  revert  to  her,  as  residuary 
legatee  under  the  will.  The  court  below,  as 
well  as  this  court,  held  that  the  gift  of  the  in- 
terest of  the  bonds  carried  the  bonds  themselves, 
and  the  fund  could  not  be  diverted  from  the 
charity."' 

In  17  Ruling  Case  Law,  620  (citing  cases 

from  Iowa,   Connecticut,  Pennsylvania,  and 

other  states),  the  law  is  stated  thus: 

"A  devise  or  bequest  of  the  *use  and  improve- 
ment' of  property  during  the  life  of  the  devisee, 
or  of  the  rents,  profits,  and  income  of  the  prop- 
erty for  life,  is  in  effect  a  devise  of  the  property 
itself  for  life." 

Independent  of  precedent,  it  seems  clear 
that  a  gift  for  life  of  the  whole  income  from 
a  fund  is  a  gift  of  a  life  estate  in  the  fund 
itself,  and,  for  the  purpose  of  taxation,  it 
seems  immaterial  whether  there  is  or  is  not 
interposed  a  trustee  to  collect  and  pay  over 
such  income. 

[2]  In  the  instant  case,  Mrs.  Booth  has  an 
estate  for  her  life  in  the  trust  fund  in  con- 
troversy, and  as  she  resides  in  this  state, 
her  trustee  is  properly  chargeable  here  with 
the  taxes  from  which  he  seeks  relief.  It 
is  the  duty  of  the  life  tenant  who  receives 
the  entire  income  to  pay  the  taxes  on  the 
corpus. 

[3]  This  is  no  hardship  on  the  life  tenant. 
She  occupies  the  same  position  as  any  other 
life  tenant  in  this  state  of  intangible  per- 
sonal property.  The  property  in  which  she 
has  a  life  estate  is  taxable  at  the  place  of 
her  residence,  without  regard  to  the  situs 
of  the  physical  symbols  by  which  such  prop- 
erty is  evidenced.  Commonwealth  v.  Williams, 
102  Va.  778,  47  S.  E.  867.  If  it  were  other- 
wise, citizens  of  this  state  could,  by  creating 
foreign  trusts,  deprive  the  state  of  a  very 
large  part  of  its  revenue. 


[i]  Objection  is  made  to  the  fact  that  tbe 
assessment  was  made  by  the  commissioner 
of  the  revenue  upon  information  derived 
from  the  examiner  of  records,  instead  of  by 
making  inquiry  of  the  taxpayer.*  If  any  er- 
ror was  made  in  this  respect  to  the  preju- 
dice of  the  plaintiff  in  error,  he  had  ample 
opportunity  to  have  it  corrected  by  the  cir- 
cuit court,  which  had  power  to  examine  into 
the  matter  and  to  do  all  that  the  commis- 
sioner of  the  revenue  had  power,  or  was  re- 
quired, to  do  in  the  premises  under  the 
tax  laws  of  this  state.  Commonwealth  v. 
Schmolz,  114  Va.  364,  76  S.  B.  905;  Com- 
monwealth V.  United  Cig.  M.  Co.,  119  Va. 
447,  89  S.  E.  935. 

The  language  of  Harrison,  J.,  in  Bridge- 
water  Man.  Co.  v.  Funkhouser,  115  Va.  476, 
79  S.  E.  1074,  is  peculiarly  applicable  to  this 
assignment  of  error.    He  says: 

"The  complainants  make  several  technical  ob- 
jections to  the  time  and  method  of  this  assess- 
ment, insisting  that  it  was  not  made  according 
to  law.  These  objections  are  without  merit. 
The  underlying  principle  in  such  cases  is  that 
a  person  whose  property  is  liable  to  assessment 
for  taxes  shall  not  be  permitted  to  evade  pay- 
ment of  his  just  proportiop  of  the  public  bur- 
den bv  any  errors,  omissions,  or  irregularities 
that  do  not  prejudice  his  rights.  Stevenson  v- 
Henkle.  100  Va.  591,  595,  42  S.  E.  672 ;  Yellow 
Poplar  Co.  V.  Thompson,  108  Va.  612,  62  S. 
E.  358;    Coles  v.  Jamerson,  112  Va.  311,  71 

5.  E.  618,  50  L.  R.  A.  (N.  S.)  407. 

"It  is  clear  from  the  record  that  the  objec- 
tions are  not  well  taken,  and  that  the  complain- 
ant suffered  no  prejudice  from  the  method  of 
assessing  the  taxes  it  now  seeks  to  avoid." 

It  is  also  assigned  as  error  that  the  trial 
court  erred  in  not  holding  that  the  questloo 
at  Issue  in  this  cause  is  res  judicata.  This 
assignment  of  error  is  set  forth  in  the  peti- 
tion for  this  writ  of  error  as  follows: 

"It  will  be  observed  that  for  the  year  1915. 
the  identical  funds  were  assessed  with  state  and 
city  taxes  in  the  name  of  E.  Gi  Booth,  trustee, 
evidently  under  the  theory  that  the  proceeds 
derived  from  the  sale  of  the  land  sold  in  James 
City  county  were  still  under  the  control  of  £. 

6.  Booth,  notwithstanding  the  final  decree  here- 
inbefore referred  to,  which  had  discharged  him 
as  trustee,  and  dismissed  the  suit  Upon  the 
motion  of  E.  G.  Booth  to  be  exonerated  and  re- 
lieved from  the  payment  of  such  taxes,  and  upon 
its  being  brought  to  the  attention  of  the  court 
that  there  were  no  funds  in  his  hands,  at  the 
instance  of  the  attorney  for  the  commonwealth 
and  for  the  city  of  Williamsburg,  Clara  EL 
Booth  and  Clara  Thomson  Booth  were  made 
parties  to  said  proceedings,  and,  upon  similar 
facts  to  those  set  out  in  the  record  in  these 
proceedings,  the  court  by  its  order  ascertained 
and  determined  that  the  said  funds  were  not 
subject  to  taxation  in  Virginia. 

"It  is  true  that  Henry  A.  Wise,  trustee,  and 
James  A.  Ballentine,  trustee,  were  not  before 
the  court  at  that  time ;  but  it  is  admittedly  true 
that  they  are  both  nonresidents  of  the  state  of 
Virginia,  and  that,  if  the  funds  are  taxable  in 
Virginia  at  all,  it  is  due  to  the  residence  of 
Clara  H.  Booth,  and  that,  while  the  assessment 
is  made  in  the  name  of  the  trustees,  it  is  in  ef- 
fect against  Clara  H.  Booth.  This  being  tme» 
a  court  of  competent  jurisdiction  has  passed  up- 
on similar  facts  as  those  now  presented,  when 
the  same  parties  in  interest  were  before  tl» 
court.     We  therefore  respectfully  submit  that 
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the  question  presented  is  res  judicata,  and  that 
the  defendants  are  estopped  from  denying  the 
correctness  of  the  ruling  of  the  court,  or  of  the 
validity  of  its  judgment." 

The  record  does  not  sustain  the  conten- 
tion. The  record  of  the  proceedings  to  cor- 
rect the  assessment  for  1915  was  not  put  in 
evidence  in  this  cause,  nor  was  any  other 
evidence  offered  on  the  subject  except  the 
stipulation  of  counsel  used  in  lien  of  evi- 
dence. Tlie  only  part  of  that  stipulation 
which  relates  to  this  subject  was  paragraph 
4,  which  is  in  the  following  words  and  fig- 
ures: 

**(4)  It  is  further  stipulated  and  agreed  that, 
upon  the  motions  to  be  relieved  from  the  as- 
sessment of  the  aforesaid  state  and  city  taxes, 
Sydney  Smith,  the  examiner  of  records  who 
made  said  assessment  was  examined  as  a  wit- 
ness, and  testified  that  he  got  his  information 
upon  which  to  base  said  assessment  from  copies 
of  trust  agreements  which  had  been  filed  as  a 
part  of  the  evidence  in  a  motion  made  by  E. 
G.  Booth,  trustee,  to  be  relieved  from  the  pay- 
ment of  state  and  city  taxes  on  the  aggregate 
sum  of  $30,000  for  the  year  1915,  in  which  mo- 
tion relief  was  granted  the  said  E.  G.  Booth, 
trustee;  that,  in  said  last-mentioned  proceed- 
ing, Clara  H.  Booth  and  Clara  Thomson  Booth 
were  made  parties  and  were  before  the  court." 

[5]  This    paragraph    showed    that    E.    O. 
Booth,  trustee,  was  relieved,  and  It  is  mani- 
fest that  he  should  have  been.    It  also  shows 
that  Clara   H.   Booth   and   Clara  Thomson 
Booth  "were  made  parties  and  were  before 
the   conrt";    but  at  whose  instance  or  for 
what  purpose  they  were  made  parties,   or 
what  judgment  as  to  them  was  entered,  is 
not  made  to  appear.     There  Is  no  evidence 
that  the  question  of  the  liability  of  this  trust 
fund  for  the  taxes  of  1915  was  passed  upon 
directly  or  Indirectly.     For  aught  that  ap- 
pears in   this  record,  that  proceeding   may 
be  still  pending  in  the  trial  court,  or  there 
may  have  been  a  Judgment  against  Clara  H. 
Booth  for  the  amount  of  the  tax,  or  the  pro- 
ceeding against  her  may  have  been  dismiss- 
ed.    On   all  these  questions  the  record   is 
simply  silent    It  is  true  that  plaintifCs*  bill 
of  exception  No.  1  states  that,  after  the  evi- 
dence hereinbefore  referred  to  had  been  in- 
troduced, the  plaintiff  moved  to  be  exoner- 
ated from  the  payment  of  the  taxes  on  the 
ground  that  the  court  liad  already  passed 
upon  the  question  here  at  issue  in  the  con- 
troversy about  the  taxes  of  1915  and  had  as- 
certained   and    determined    that    the   trust 
funds  hereinbefore  referred  to  "were  not  sub- 
ject to  taxation  in  Virginia  and  that  the 
question  then  presented  was  res  judicata,  but 
the  court  overruled  the  motion  and  refused 
the  relief  sought"    This  is  far  from  showing 
that  there  was  any  evidence  in  the  record  to 
support  the  ground  alleged.    The  absence  of 
such  evidence  may  have  been  the  very  rea- 
son for  refusing  the  motion.    No  question  of 
res  judicata,  therefore,  can  arise.    The  judg- 
ment of  the  circuit  court  must  therefore  be 
affirmed. 

AtDrmed. 


(122  Va.  6SS) 
TORBERT  V.  ATLANTIC  COAST  LINE 

R.  C0.» 
(Supreme  Court  of  Appeals  of  Virginia.    March 

28,  1918.) 

1.  Railroads  ^=s>481(1)— Fibs  Neab  Track— 
Evidence. 

In  an  action  against  a  railroad  for  setting 
fire  to  plain tifiTs  property,  testimony  of  plain- 
tiff was  admissible  that  engines  drawing  freight 
trains  southward  threw  sparks  and  coals  as 
they  passed  his  property. 

2.  Appeal  and  ^brob  ^s»105G(1)'-Pbejx7di- 
ciAL  Error— Exclusion  of  EvimsNCE. 

The  exclusion  of  such  testimony  was  preju- 
dicial. 

3.  Trial  ^=>194(1)  —  Instruction  —  Wbioht 
or  Evidence. 

An  instruction  on  the  weight  and  effect  of 
the  evidence  must  be  carefully  drawn,  so  as  not 
to  invade  the  jury*s  province. 

4.  Appeal  and  Error  ^=>  1064(1)  —  Trial — 
Setting  Fire— Instruction— Sufficienct 
of  Evidence. 

In  an  action  against  a  railroad  for  setting 
fire  to  plaintiff's  property  by  its  right  of  way, 
an  instruction  that  the  jury  could  not  presume 
from  the  happening  of  the  fire  that  it  was  caus^ 
ed  by  the  railroad,  in  other  words,  that  it  was 
incumbent  on  plaintiff  to  show  how  the  fire  oc- 
curred, and  plaintiff  could  not  leave  to  the  jury 
the  determination  of  the  question  by  conjecture, 
guess,  or  random  judgment,  or  upon  mere  sup- 
position, was  erroneous  and  prejudicial  to  plain- 
tiff as  an  instruction  that  the  jury  could  not 
presume,  from  the  happening  of  the  fire  under 
the  circumstances  shown  by  the  evidence  for 
plaintiff,  that  it  was  caused  by  the  railroad. 

Error  to  Circuit  Court,  Norfolk  County. 

Action  by  N.  T.  Torbert  against  the  Atlantic 
Coast  Line  Railroad  Company.  To  review  a 
judgment  for  defendant,  plalnti£P  brings  er- 
ror.  Reversed. 

This  is  an  action  for  damages  by  the  plain- 
tiff in  error  (hereinafter  referred  to  as  plain- 
tiff) against  the  defendant  In  error  (herein- 
after referred  to  as  defendant)  for  the  de- 
struction of  a  shed  and  its  contents  of  lumber, 
all  owned  by  plaintiff,  by  fire  alleged  to  have 
been  set  out  between  midnight  and  3  o'clock 
a.  m.  of  November  7, 1915,  by  sparks  or  coals 
dropped  or  thrown  from  one  of  the  locomotive 
engines  or  trains  of  the  defendant. 

Certain  evidence  for  plaintiff  was  excluded 
by  the  trial  court  over  the  objection  of  the 
plaintiff;  and  a  certain  instruction  was  given 
by  such  court  at  the  request  of  the  defendant 
over  the  objection  of  the  plaintiff. 

Undisputed  Facts. 

Plain tifTs  wooden  shed,  containing  lumber, 
with  roof  covered  with  metal,  was  located  on 
the  east  side  of  defendant's  railroad  and  im- 
mediately adjacent  to  its  right  of  way.  The 
side  of  the  shed  next  to  the  railroad  was  about 
13G  feet  long,  and  that  side  of  it  was  closely 
weatherboarded  with  German  siding,  having 
no  opening  therein  on  the  night  of  the  fire. 
This  weatherboarding  came  practically  down 
to  the  grouud.  The  eaves  of  the  shed  were 
about  14  feet  high,  and  about  a  foot  higher 
than  the  tops  of  a  line  of  box  cars  •  which 
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were  standing  on  a  side  track  of  defendant 
along  by  the  shed  at  the  time  of  the  fire. 
The  track  of  the  main  line  of  the  defendant 
used  by  trains  going  south  passed  within 
25  feet  of  such  side  of  the  shed.  There  was 
a  space  of  about  18  or  20  Inches  between  the 
box  cars  on  the  said  side  track  and  the  shed, 
with  the  usual  open  spaces  between  the  ends 
of  the  box  cars  as  they  stood  coupled  together 
or  end  touching  end  cm  the  side  track.  The 
shed  was  46  feet  wide.  It  was  not  heated 
in  any  way,  and  contained  ^o  electric  wires. 
The  ends  and  other  side  of  the  shed  were  not 
closely  boarded  up.  No  one  could  enter  the 
shed  from  tho^e  bnds  or  sides,  but  any  one 
standing  on  the  outside  of  such  ends  or  side 
of  the  shed  could  look  through  openings  In 
the  boarding  into  the  interior  of  the  shed. 
The  door  of  tine  shed,  which  was  at  Its  north- 
east end,  was  locked  at  the  time  of  the  fire. 
No  one  slept  or  stayed  In  the  shed  at  night 
The  shed  wa^  on  a  lumber  lot  of  considerable 
size,  which  was  Inclosed  partly  by  a  solid 
board  fence  about  6  feet  high,  and  partiy 
by  a  wire  fence  some  5  feet  high,  with  several 
strands  of  barbed  wires  on  top  of  It,  and  the 
gates  or  openings  In  the  fence,  and  In  another 
-shed  forming  part  of  the  Inclosure,  were 
locked  at  the  close  of  business  of  plalntlfiT 
the  night  before  the  fire,  and  were  still 
locked  at  the  time  of  the  fire. 

The  fire  in  question  originated  either  with- 
in the  shed  toward  its  northeast  end  and 
about  midway  inside  of  It,  or  on  the  outside 
of  the  weatherboarding  or  German  siding 
next  to  defendant's  railroad  by  catching  afire 
next  to  the  ground ;  and  the  fire  was  first  dis- 
covered about  2:30  a.  m.  of  November  7, 1915. 

There  was  also  a  side  track  on  the  opposite 
side  of  defendant's  main  line  from  said  shed 
on  which  a  number  of  box  cars  were  standing. 
Any  train  therefore  passing  along  defendant's 
main  line  would,  as  it  passed  said  shed,  have 
run  between  two  lines  of  box  cars,  which 
would  have  been  very  near  to  the  passing 
train. 

The  Material  Conflict  in  the  Evidence— 
EMdence  for  Defendant 

The  evidence  for  the  defendant  tended  to 
show  that  the  fire  originated  inside  of  the 
shed;  that  there  wajs^  no  dry  grass,  paper, 
etc.,  on  defendant's  right  of  way,  heaped  up 
against  the  weatherboarding  of  plaintiff's 
shed  on  that  side  of  it,  from  which  the  fire 
could  have  been  communicated  to  the  shed, 
as  plaintiflTs  witnesses  testified;  that  there 
was  no  train  of  defendant  which  passed  by 
the  shed  preceding  the  fire  nearer  than 
ahout  1;10  a.m.  of  the  night  of  the  fire;  that 
at  the  time  the  fire  originated,  and  shortly 
preceding,  there  was  a  slight  wind  blowing, 
and  that  this  was  blo^ng  from  the  shed  to- 
wards the  railroad;  that  the.  1:10  a.  m.  train 
referred  to  was  a  freight  train  going  south; 
that  there  was  a  very  slight.  If  any,  grade  In 
the  railroad  main  line  track  going  south,  so 
that  there  was  no  pulling  of  any  grade  suflS- 
clent  to  cause  any  train  going  south  to  throw 
sparks. 


Evidence  for  Plaintiff. 

The  evidence  for  the  plaintiff  which  was 
admitted  by  the  trial  court  tended  to  show 
that  the  fire  originated  on  the  outside  of  the 
shed   by    the   weatherboarding   or    German 
siding  next  to  defendant's  railroad  catching 
afire  next  to  the  ground,  being  communicated 
from  dry  grass,  paper,  etc.,  thrown  and  left 
there  some  time  before  by  defendant's  section 
hands,  such  debris  extending  from  the  ends  of 
the  ties  of  the  side  track  aforesaid  some  18 
or  twenty  Inches  In  width  to  the  weather- 
boarding of  that  side  of  the  shed,  and  being 
heaped  up  several  Inches  high  a^^'^inat  such 
weatherboarding  of  the  shed;  that  a  freight 
train  of  the  defendant  going  south  passed  the 
shed  about  2  o'clock  a.  m.  of  the  night  of  the 
fire;    that  a  short  time  after  the  fire  origi- 
nated there  was  absolutely  no  wind,  but  a 
dead  calm  In  the  locality  of  the  shed,  even 
on  the  west  side  of  it,  the  direction   from 
which  defendant  claimed  a  wind  was  blow- 
ing ;  and  the  uncontroverted  evidence  is  that 
at  that  time  there  was  more  wind  in  that 
vicinity  than  there  had  been  for  several  hours 
next  preceding.    Hence  the  jury  were  war- 
ranted in  finding,   and  therefore  we   must 
find,  it  to  be  a  fact  that  at  the  time  of  the 
origin  of  the  fire  there  was  no  wind,  bat  a 
dead  calm.  In  the  locality  of  the  shed ;   that 
there  was  some  grade  In  the  railroad  main 
line  track  going  south  over  which  said  train 
passed;   and  the  plaintiff  would  have  intro- 
duced testimony  to  the  effect  that  all  fright 
trains  going  south,  did  In  t&ct  throw  sparks 
and  coals  as  they  imssed  said  shed,  but  the 
trial  court  refused  to  allow  the  introdnction 
of  such  proof  before  the  jury,  as  Is  more  par- 
ticularly set  out  in  the  opinion  below. 

The  Instructions. 

There  were  but  three  instructions  to  the  ^- 
ry  given  by  the  trial  judge,  one  as  asked 
for  by  the  plaintiff,  and  two  as  asked  for  by 
the  defendant,  and  they  were  as  follows: 

The  following  Instruction  was  granted  at 

the  request  of  the  plaintiff: 

**The  court  instructs  the  jury  that  if  they  b^ 
lieve  from  the  evidence  that  the  property  cff  the 
plaintiff,  mentioned  in  the  declaration,  was  de- 
stroyed by  fire,  and  that  such  fire  waa  caused 
by  a  spark  or  sparks,  coal  or  coals,  dropped  or 
thrown  from  an  engine  of  the  defendant,  or  from 
an  engine  of  the  Soathern  Railway  Company, 
using  the  tracks  of  the  defendant,  which  passed 
near  the  plaintiff's  said  property  on  the  7th 
day  of  November,  1915,  between  the  hoars  of 
12  o'clock  mid  [some  words  omitted,  being  per^ 
haps  "night  and  3  o'clock  a.  m."]  which  passed 
near  the  plaintiff's  said  property  on  the  7tn  they 
should  find  for  the  plamtiff.  And  if  the  jury 
shall  find  for  the  plaintiff,  they  should  fix  his 
damages  at  the  value  of  the  property  destroyed, 
not  exceeding  the  amount  claimed  in  the  decla- 
ration." 

The  two  fbllowlng  instructions  were  grant- 
ed at  the  request  of  the  def^dant: 

"Defendant's  Instruction  No.  1. 
"The  court  instructs  the  jurjr  that  the  bnrdeo 
of  proving  that  the  fire  complained  of  was  caus- 
ed by  the  engine  of  the  defendant  or  by  th»  en- 
gine of  the  Southern  Railway  Company,  using 
the   tracks  of  the  defendant  rests  upon    the 
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plaintiff,  and  the  plaintiff  must  prove  by  a  pre- 
ponderance of  all  the  testimony  that  the  fire 
was  so  caused.  It  is  not  sufficient  for  the  plain- 
tiff to  sbow  a  mere  probability  that  the  lire  was 
so  caused.  Nor  can  the  jury  presume  from 
the  happenings  of  the  fire  that  it  was  caused  by 
the  deiendant,  or  by  the  engine  of  the  Southern 
•Hallway  Company,  using  the  tracks  of  the  de- 
fendant. In  other  words,  it  is  incumbent  upon 
the  plaintiff  to  show  how  the  fire  occurred,  and 
the  plaintiff  cannot  leave  to  the  jury  the  deter- 
mination of  the  question  by  conjecture,  guess, 
or  random  judgment,  or  upon  mere  supposition. 

"Defendant's  Instruction  No.  2. 

**The  court  instructs  the  jury  that  in  order 
to  find  for  the  plaintiff  in  this  case  they  must 
b€lie\'e  from  the  greater  weight  of  the  evidence 
that  the  fire  was  started  by  a  railroad  engine, 
and  if  the  jury  are  unable  to  determine  from 
the  preponderance  of  the  evidence  what  caused 
the  fire,  they  should  find  a  verdict  for  the  de- 
fendant." 

There  was  a  verdict  of  the  Jury  and  Judg- 
ment entered  thereon  for  the  defendant,  and 
the  plaintiff  brings  error. 

Rumble  &  Campe,  of  Norfolk,  for  plaintiff 
in  error.  William  B.  McUwalne  and  Bernard 
Mann,  both  of  Petersburg,  and  Williams, 
Tnnstall  &  Thorn,  of  Norfolk,  for  defendant 
In  error. 


SIMS,  J.  (after  stating  the  facts  as  above). 
[1]  1.  On  the  trial  of  the  case,  on  the  ex- 
luninatlon  in  chief  of  the  plaintiff  as  a  wit- 
ness In  his  own  behalf,  the  plaintiff  was 
asked  the  following  question: 

"Mr.  Torbert,  state  whether  or  not  engines  of 
the  defendant  •  •  •  drawing  freight  trains 
TOuthward  ♦  ♦  ♦  throw  sparks  and  coals  as 
they  pass  the  point  at  which  your  property  is 
located." 

On  objection  to  the  question  the  Jury  were 
withdrawn. 

In  the  absence  of  the  jury  the  witness  stat- 
ed that  his  answer  to  the  question  would  be, 
•They  do." 

While  the  Jury  were  absent,  the  witness 
was  further  asked  "  ♦  ♦  ♦  If  all  the  en- 
gines drawing  freight  trains  going  [south- 
ward] labor  heavily  at  that  point."  The 
witness  answered,  **They  do." 

Thereupon  the  court  refused  to  allow  the 
witness  to  answer  the  question  first  above 
quoted. 

This  ruling  on  the  part  of  the  trial  court 
was  error.  N.  &  W.  Ry.  Co.  v.  Spates,  94  S. 
E.  195. 

[2]  That  this  error  was  prejudicial  to  the 
plaintiff  is  manifest  when  we  consider  that, 
in  view  of  his  other  evidence  in  the  case,  the 
Jury  were  entitted  to  consider  the  fact  that 
sparks  or  coals  were  thrown  by  the  engine, 
under  the  decisions  of  this  court.  Atlantic, 
etc.,  R.  Co.  V.  Watkins,  104  Va.  154,  61  S.  B. 
172;  C.  &  O.  Ry.  Co.  v.  May,  120  Va.  790,  92 
S.  B.  801;  C.  ft  O.Ry.  Co.  v.  Ware,  95  S.  E. 
183.  It  is  true  that  in  the  cases  last  cited 
there  was  a  wind  blowing  from  the  defend- 
ant's railroad  towards  the  place  of  origin  of 
the  fire  at  the  time  the  fire  originated ;  and 
in  the  instant  case  the  testimony  for  the 
plaintiff  was  that  there  was  no  wind  at  the 


time  of  the  origin  of  the  fire.  But  the  un- 
disputed fact  in  the  instant  case  is,  that  the 
train  of  the  defendant,  from  which  plaintiff's 
evidence  tended  to  show  the  fire  originated, 
passed  along  by  the  shed  between  the  lines 
of  box  cars  standing  oa  each  side  of  the  main 
line  track,  which,  of  Itself,  according  to 
known  physical  laws,  in  the  resistance  given 
by  such  lines  of  box  cars  to  the  air  displaced 
by  the  defendant's  moving  train,  might  have 
caused  ample  disturbance  of  the  air  to  have 
carried  sparks  or  coals,  if  thrown  out  by  the 
engine  of  such  train,  the  short  distance  of  25 
feet  from  the  engine  to  the  debris  on  the  side 
of  the  shed,  where  the  fire  originated  accord- 
ing to  the  testimony  for  the  plaintiff.  There- 
fore, whether  or  not  such  engine  in  fact  threw 
sparks  and  coals  as  it  passed  said  locality 
was  a  material  fact  in  the  instant  case,  upon 
the  plaintiff's  theory  of  the  origin  of  the  fire. 
Hence  said  error  in  excluding  the  circum- 
stantial evidence,  which  would  have  been  ob- 
tained by  the  admission  of  the  evidence 
which  was  excluded,  was  plainly -harmful  er- 
ror to  the  plaintiff,  and  therefore  reversible 
error. 

There  was  no  direct  evidence  in  the  case 
to  the  effect  that  the  engine  in  question  threw 
sparks  or  coals  in  the  locality  of  the  fire. 
The  excluded  evidence  aforesaid  was  Itself, 
it  is  true,  only  circumstantial  evidence  on 
the  question  of  fact  whether  sparks  and  coals 
were  so  thrown,  but  it  was  nearer  In  degree 
of  proof  to  that  inference  of  fact  which  the 
plaintiff  sought  to  have  the  Jury  draw  as  to 
the  sparks  and  coals  being  in  fact  thrown 
than  the  evidence  which  the  plaintiff  had  in 
the  record  in  the  absence  of  such  excluded 
testimony.    That  is  to  say,  without  such  ex- 
cluded testimony,  the  plaintiff  was  compelled 
to  rely  solely  on  the  other  testimony  of  his 
witnesses,  contradicted  by  the  testhnony  of 
witnesses  for  the  defendant,  that  there  was 
such  a  grade  in  the  main  line  track  of  de- 
fendant which  the  engine  of  defendant  draw- 
ing the  train  in  question  had  to  pull,  that  this 
pulling  on  such  upgrade  caused  such  engine 
to  throw  sparks  and  coals.    By  said  exclusion 
of  testimony  and  by  the  giving  of  such  in- 
struction No.  1  for  defendant,  the  plaintiff 
was   prevented   from    relying   upon   a   fact 
which  was  a  material  link  in  his  chain  of  evi- 
dence. 

13,4]  2.  Instruction  No.  1,  given  as  asked 
by  defendant,  is  upon  the  subject  of  the 
weight  and  the  effect  of  the  evidence.  An  in- 
struction on  that  subject  must  be  carefully 
drawn  so  as  not  to  invade  the  province  of 
the  Jury  under  our  procedure.  Under  that 
procedure  they  are  the  sole  Judges  of  the 
credibility  of  witnesses  and  of  the  weight  to 
be  given  to  the  evidence  in  a  case. 

That  part  of  the  instruction  which  it  is  nec- 
essary for  us  to  consider  in  the  instant  case 
is  as  follows: 

M  ♦  *  *  j^or  can  the  Jury  presume  from  the 
happening  of  the  fire  that  it  was  caused  by 
the  defendant.  *  ♦  ♦  In  other  words,  it  ia  in- 
cumbent upon  the  plaintiff  to  show  how  the  fire 
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occurred,  and  the  plaintiff  cannot  leave  to  the 
jury  the  determination  of  the  question  by  con- 
jecture, guess,  or  random  judgment,  or  upon 
mere  supposition." 

This  was  in  effect  an  instruction  to  the 
jury  that  they  could  not,  in  thie  instant  case, 
presume  (1.  e.,  could  not  draw  the  inference  of 
fact)  from  the  happening  of  the  fire,  under 
the  circumstances  shown  by  the  evidence  for 
the  plaintiff,  that  it  was  caused  by  the  de- 
fendant. As  we  have'  above  noted,  under  for- 
mer decisions  of  this  court,  that  was  pre- 
cisely such  an  inference  of  fact  as  the  jury 
might  have  been  warranted  in  drawing  In  the 
Instant  case,  in  view  of  the  undisputed  facts 
and  of  the  evidence  for  the  plaintiff. 

The  fundamental  error  in  the  instruction 
is  that  an  ordinary  render  or  juror  would  be 
apt  to  construe  it  to  mean  that,  as  matter  of 
law,  a  jury  cannot  draw  an  inference  of  fact 
from  circumstantial  evidence;  that  such  an 
inference  is  a  presumption  based  upon  a  pre- 
sumption, which  cannot  serve  as  an  inter- 
mediate fact  from  which  (along  with  other 
circumstantial  evidence)  the  jury  may  draw 
another  Inference  of  fact  The  error  of  such 
position  is  pointed  out  by  this  court  in  the 
case  of  C.  &  O.  Ry.  Co.  v.  Ware,  supra. 

The  result  of  the  instruction  under  consid- 
eration in  the  instant  case  (on  that  feature  of 
it  which  concerned  what,  if  any,  inference  the 
jury  might  draw  with  respect  to  the  vital 
question  of  fact  of  whether  the  engine  of  the 
defendant,  pointed  to  by  the  plaintiffs  evi- 
dence as  the  cause  of  the  fire,  did  or  did  not 
throw  sparks  and  coals  as  it  passed  the  plain- 
tiCTs  property)  was  to  indicate  to  the  jury 
that  they  could  not  draw  such  inference  of 
fact,  as  to  sparks  or  coals,  from  the  circum- 
stantial evidence  which  had  been  admitted  in 
the  case — namely,  that  the  jury  could  not 
draw  such  an  inference  of  fact  from  the  cir- 
cumstantial evidence  that  such  engine  was 
pulling  a  train  on  the  upgrade,  shown  by  the 
evidence  for  plaintiff. 

As  indicated  in  the  Spates  Case,  supra,  the 
giving  of  such  an  instruction  as  that  under 
consideration  is  in  its  nature  misleading  to  a 
jury,  where  the  case  is  one  In  which  there  is 
evidence  of  sufficient  probative  value  to  jus- 
tify submitting  the  issue  to  the  jury.  In  such 
a  case  the  plaintiff  is  not  left  to  rely  on  "con- 
jecture, guess,  or  random  judgment,  or  upon 
mere  supposition."  Compare  C.  &  O.  Ry.  Co. 
V.  Catlett,  94  S.  B.  934. 

It  was  error,  therefore,  for  the  trial  court  to 
give  said  instruction,  and  such  error  plainly 
appears  from  the  record  in  the  instant  case  to 
•have  been  prejudicial  to  the  plaintiff,  and 
hence  the  giving  of  it  was  reversible  error. 

There  are  other  assignments  of  error  relat- 
ing to  the  exclusion  of  testimony  and  the  re- 
fusal of  an  instruction  offered  by  plaintiff,  all 
bearing  on  the  question  of  the  existence  of 
negligence  on  the  part  of  the  defendant  as  the 
cause  of  the  setting  out  of  the  fire;    but  as 


there  was  no  evidence  tending  to  show  any 
other  cause  for  the  fire  attributable  to  the  de- 
fendant than  the  sparks  or  coals  thrown  from 
one  of  its  engines,  and  as  the  sole  instruc- 
tion given  at  the  request  of  the  plaintiff  sub- 
mitted the  case  to  the  jury  on  the  question  of 
whether  the  fire  was  caused  by  sparks  or" 
coals  as  aforesaid  (which  amounted  to  sub- 
mitting the  case  to  the  jury  under  the  Feath- 
erston  Act,  under  which  the  negligence  of  the 
defendant  is  not  in  issue),  it  is  deemed  un- 
necessary to  consider  such  assignments  of 
error. 

For  the  foregoing  reason,  the  judgment 
complained  of  must  be  set  aside  and  annulled* 
and  a  new  trial  will  be  granted  to  the  plain- 
tiff, to  be  had,  if  he  is  so  advised,  not  in  con- 
flict with  the  views  expressed  in  this  opinion- 
Reversed. 


(82  W.  ya.  15S) 
WILLIAMS  v.  McCARTY  et  al.  (No.  3282.> 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  26,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Tbusts  ^=>3on(l)— Following  Propebtt 
OB  Proceeds— Change  in  Propebtt. 

A  party  whose  property  has  been  appropri- 
ated by  another  may  in  equity  follow  and  secure 
such  property,  either  in  its  original  or  in  any 
changed  or  different  form,  and  this  right  to  so 
follow  and  secure  it  extends  to  the  property  ei- 
ther in  its  original  or  any  altered  lonn  In  the 
hands  of  a  third  party,  where  it  appears  that 
such  third  party  took  it  with  notice  of  the  fact 
that  it  had  been  improperly  appropriated. 

2.  Trusts  ^=>359(2)  —  Following  Pbopebtt 
—Equity  Jurisdiction. 

The  jurisdiction  of  equity  to  follow  propei^ 
ty,  or  the  proceeds  thereof,  when  the  same  has 
been  converted  into  some  other  form,  at  the  suit 
of  the  owner  thereof,  will  not  be  denied  because 
the  title  of  the  plaintiff  in  such  suit  is  contest- 
ed by  another,  when  the  determination  of  the 
rights  of  the  parties  to  the  property  simply  de- 
pends upon  the  construction  of  their  title  pa- 
pers, and  not  upon  the  determination  of  any 
question  of  fact 

3.  Loos  and  Logging  ^=:>3(5, 14)— CpNVET- 
ANCE  OF  Timber  —  Removal  —  Subsequent 
Agreement. 

Where  the  owner  of  land  conveys  the  timber 
thereon  to  a  trustee  to  secure  a  debt  which  he 
owes  to  another,  and  there  is  no  limit  as  to  the 
time  within  which  such  timber  shall  be  removed, 
it  is  competent  for  the  owner  of  such  land  and 
the  party  secured  by  such  deed  of  trust  to  fix 
such  time  by  subsequent  agreement,  and  when 
they  have  by  such  subsequent  agreement  fixed 
the  time  within  which  such  timber  is  to  be  re- 
moved, and  a  sale  is  made  under  such  deed  of 
trust  with  reference  to  the  time  agreed  upon  by 
the  parties  for  the  removal  of  said  timber,  and 
the  deed  to  the  purchaser  under  such  deed  of 
trust  provides  for  the  removal  of  said  timber 
within  such  time,  such  provision  is  valid  and 
binding,  and  the  purchaser's  right  to  remove 
said  timber  will  cease  and  determine  at  the  ex- 
piration of  such  time. 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Suit  by  B.  H.  Williams,  Trustee,  against 
J.  H.  McCarty  and  others.  Decree  for  de- 
fendants on  sustaining  demurrer  to  bill,  and 
plaintiff  appeals.    Affirmed. 
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Price  &  McNeel,  of  Marlinton,  for  appel- 
lant. Lu  M.  McClintic,  of  Marlinton,  for  ap- 
pellees. 

RITZ,  J.  S.  E.  McCarty,  being  the  owner 
of  a  tract  of  land  in  Pocahontas  county,  on 
the  31st  day  of  October,  1906,  conveyed  the 
timber  upon  the  same  to  T.  A.  Bruffey,  trus- 
tee, to  secure  to  J.  E.  Peck  &  Co.  the  pay- 
ment of  certain  debts  mentioned  in  said  deed 
of  trust.  Subsequently,  on  the  27th  day  of 
May,  1907,  said  McCarty  conveyed  'the  land, 
except  the  timber  thereon,  to  the  defendant 
J.  H.  McCarty.  The  deed  of  trust  conveying 
the  timber  contained  no  limitations  as  to  the 
time  in  which  said  timber  should  be  removed 
from  the  land.  The  debt  secured  by  said 
deed  of  trust  remaining  unpaid,  J.  E.  Peck, 
the  cestui  que  trust  therein,  the  trustee,  and 
J.  H.  McCarty,  the  owner  of  the  land,  on  the 
24th  day  of  April,  1909,  entered  into  an 
agreement  by  •which  it  was  provided,  among 
other  things,  that  in  case  of  a  sale  under 
said  deed  of  trust  the  purchaser  at  such  sale 
should  have  three  years  from  the  date  there- 
of within  which  to  remove  the  timber.  On 
the  1st  day  of  June,  1909,  the  trustee  made 
sale  of  the  timber  under  said  deed  of  trust, 
and  on  that  day  conveyed  the  same  to  the 
purchaser,  the  predecessor  In  title  of  the 
plaintifif,  reciting  in  said  deed  the  agreement 
made  between  McCarty,  Peck,  and  the  trus- 
tee, to  the  effect  that  the  purchaser  should 
be  allowed  three  years  within  which  to  re- 
move said  timber.  The  timber  was  not  re- 
moved within  three  years  from  the  date  of 
said  purchase,  and  in  the  year  1916  the  de- 
fendant J.  H.  McCarty  sold  the  said  timber 
to  the  defendant  Spice  Run  Lumber  Com- 
pany for  the  sum  of  $1,000.  The  defendant 
lumber  compahy,  however,  ascertaining  that 
the  plaintifif  was  making  a  claim  to  said  tim- 
ber, did  not  pay  the  piurchase  money  to  Mc- 
Carty, but  dei)osited  the  same  in  the  B^rst 
National  Bank  of  Marlinton,  to  be  retained 
by  that  bank  until  it  was  determined  who 
was  entitled  thereto.  Plaintifif  thereupon 
brought  this  suit  for  the  purpose  of  recover- 
ing the  purchase  price  of  the  timber  on  de- 
posit in  the  bank. 

f1,  2]  The  Jurisdiction  of  a  court  of  equity 
to  entertain  the  bill  is  challenged.  The  bill 
Is  filed  upon  the  theory  that  the  plaintifif,  as 
successor  to  the  purchaser  at  the  sale  made 
by  the  trustee,  was  the  owner  of  the  timber ; 
that  this  fact  appears  from  a  proper  con- 
struction of  the  title  papers  filed  with  the 
bill;  that  the  defendant  McCarty,  when  he 
sold  this  timber  to  the  defendant  Spice  Run 
Lumber  Company,  was  a  trespasser  and 
wrongdoer ;  and  that  the  plaintiff  may  waive 
his  right  to  sue  for  damages  for  the  tres- 
pass, and  follow  tlie  proceeds  derived  from 
the  sale  of  the  timber,  so  long  as  the  same 
can  be  Identified,  and  so  long  as  the  rights 
of  no  Innocent  third  party  intervene.  If 
the  property  Involved  in  this  case  was  the 
property  of  the  plaintifif,  then  his  equitable 


right  to  follow  the  proceeds  of  a  sale  of  it 
by  a  wrongdoer,  so  long  as  he  can  identify 
such  proceeds,  can  hardly  be  questioned.  In 
equity  such  proceeds  belong  to  the  owner  of 
the  property,  and  they  will  be  impressed 
with  a  trust  in  his  favor  so  long  as  the  same 
can  be  traced  and  definitely  identified.  39 
Cyc.  25.  The  fact  that  the  plaintiff  may 
have  relief  at  law  by  a  suit  against  McCarty, 
or  against  th^  Spice  Run  Lumber  Company 
for  damages,  does  not  deny  him  the  right  to 
go  into  equity  to  secure  the  proceeds  arising 
from  a  sale  of  his  property.  In  this  connec- 
tion Mr.  Justice  Story  in  his  work  on  Equi- 
ty Jurisprudence,  at  section  1256,  says: 

"It  is  true  that  courts  of  law  now  entertain 
jurisdiction  in  many  cases  of  this  sort,  where 
formerly  the  remedy  was  solely  in  equity ;  as, 
for  example,  in  an  action  of  assumpsit  for  mon- 
ey bad  and  received,  where  the  money  cannot 
conscientiously  be  withheld  by  the  party,  fol- 
io winjc  out  the  rule  of  the  civil  law,  'Quod 
condictio  indebitj  non  datur  ultra  quam  locuple- 
tior  factus  est  qui  accepit'  But  this  does  not 
oust  the  general  jurisdiction  of  courts  of  equity 
over  the  subject-matter,  which  had  for  many 
ages  before  been  in  full  exercise,  although  it 
renders  a  resort  to  them  for  relief  less  com- 
mon, as  well  as  less  necessary,  than  it  formerly 
was." 

The  theory  upon  which  the  courts  pro- 
ceed is  that  a  party  dealing  with  the  prop- 
erty of  another  will.  In  a  court  of  equity, 
be  treated  as  the  agent  of  the  real  owner 
of  the  property,  should  the  real  owner  desire 
to  avow  his  acts;  that  while  there  may  have 
been  no  relation  of  trust  or  of  privity  be- 
tween them,  if  the  real  owner  of  the  prop- 
erty  desires  to  aflirm  a  contract  made  by  an- 
other for  the  sale  or  disposal  of  his  property, 
he  may  do  so  in  a  court  of  eqnity,  and  such 
court  will  treat  the  wrongdoer  as  an  agent 
ex  maleficio.  Story's  Equity  Jurisprudence, 
§  1255;  Pomeroy's  Equity  Jurisprudence, 
§  1058.  Cases  are  numerous  in  which  this  has 
been  done,  and  it  will  suffice  to  cite  but  a  few 
representative  ones.  In  the  case  of  National 
Mahalwe  Bank  v.  Barry,  125  Mass.  20,  the 
bank  filed  a  bill  to  impress  a  trust  in  its  favor 
in  certain  property  which  had  been  acquired 
with  its  money.  One  of  its  employes  had  em- 
bezzled a  large  sum  of  money,  part  of  which 
had  been  intrusted  to  another,  and  had  been 
invested  in  real  estate  in  the  name  of  such 
other.  The  Supreme  Judicial  Court  of  Massa- 
chusetts held,  in  accordance  with  well-estab- 
lished authority,  that  while  the  bank  could 
sue  the  embezzling  offlcer  for  the  money,  or 
could  maintain  a  suit  against  the  party  to 
whom  the  money  was  turned  over  with 
knowledge  that  it  was  embezzled,  and  recover 
a  judgment  against  either  or  both  of  those 
parties,  it  was  not  bound  to  do  so.  When  it 
foimd  property  which  had  been  purchased 
with  its  funds,  it  had  the  right  in  a  court 
of  equity  to  Impress  that  property  with  a 
trust  in  its  favor,  and  to  compel  the  relin- 
quishment to  the  defendant  of  the  specific 
property.  So  in  the  case  of  Humphreys  v. 
Butler,  51  Ark.  351,  11  S.  W.  479,  it  was  held 
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that  where  a  party  wrongfully  collected  mon- 
*y  due  another,  and  with  that  money  pur- 
chased property,  the  true  owner  of  the  fund 
thus  collected  could  In  equity  impress  the 
property  purchased  with  a  trust  in  his  favor, 
and  it  mattered  not  that  he  might,  in  an  ac- 
tion at  law,  recov^er  the  fund.  The  holding 
is  that  the  fund  w^s  always  bis,  and  that  in 
equity  the  party  who  used  it  for  the  pur- 
chase of  something  else  would-be  held  to  be 
acting  as  the  agent  of  the  real  owner;  and, 
while  the  title  to  the  property  thus  acquired 
was  in  the  name  of  the  wrongdoer,  in  equity 
It  belonged  to  the  actual  owner  of  the  fund 
which  purchased  it,  and  the  wrongdoer  would 
be  compelled  to  surrender  the  title.  In  New- 
ton V.  Porter,  69  N.  Y.  133,  25  Am.  Rep.  152, 
It  was  held  that  where  one  stole  negotiable 
securities  and  exchanged  them  for  other 
securities,  a  court  of  equity  would  hold  that 
the  other  securities  belonged  to  the  owner  of 
the  stolen  property.  A  court  of  law  would 
not  so  treat  them,  but  In  equity  the  owner 
•of  the  property  may  elect  to  treat  the  wrong- 
doer as  his  agent,  and  compel  the  surrender 
of  the  property  thus  acquired.  See,  also, 
Robison  V.  Pierce,  118  Ala.  273,  24.  South. 
t)84,  45  L.  R.  A.  66,  72  Am.  St  Rep,  160. 
Many  authorities  are  cited  in  the  opinions  in 
the  above  cases  which  clearly  establish  the 
jurisdiction  of  courts?  of  equity  in  cases  like 
this.  As  was  said  by  Lord  Ellenborough  in 
Taylor  v.  Plumer,  3  M.  i&  Sel.  362,  in  speak- 
ing of  the  right  of  the  owner  of  property  to 
follow  the  proceeds  thereof  in  equity: 

"It  make  no  difference,  in  reason  or  law,  into 
what  other  form  different  from  the  original  the 
change  may  have  been  made,  whether  it  be  into 
that  of  promissory  notes  for  the  security  of 
money  produced  on  the  sale  of  the  goods  of  the 
principal,  as  in  Scott  v.  Surman  (fjV'illes,  400), 
or  into  other  merchandise,  as  in  Whitecomb  v. 
Jacob  (Salk.  160),  for  the  product  or  substitute 
for  the  original  thin?  still  follows  the  nature 
of  the  thing  itself  so  long  as  it  can  be  ascertain- 
ed to  be  such,  and  the  right  only  ceases  when 
the  means  of  ascertainment  fail." 

But  we  need  not  go  beyond  our  own  bor- 
ders for  authority  clearly  upholding  the  Ju- 
risdiction of  equity  in  such  cases.  In  the 
cases  of  Ballard  v.  Ballard,  25  W.  Va.  470, 
and  Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220,  this  court  sustained  the  Juris- 
<liction  of  equity  under  very  similar  circum- 
stances. It  is  attempted  to  distinguish  those 
cases  from  the  case  here  upon  the  facts.  In 
those  cases  the  owner  of  real  estate,  after 
making  a  sale  of  it  by  executory  contract, 
sold  it  to  a  third  party.  The  court  held  that 
In  such  case  the  purchaser  under  the  execu- 
tory contract  held  the  full  equitable  title  to 
the  property,  and  that  the  former  owner,  the 
holder  of  the  legal  title,  was  in  equity  a 
trustee  for  such  purchaser  under  the  execu- 
tory contract,  and  when  he  sold  the  property 
to  a  third  party,  such  purchaser  under  the 
executory  contract  would,  in  a  court  of  equi- 
ty, be  given  the  benefit  of  the  contract  thus 
made.     It  is  stated  that  those  are  specific 


performance  cases,  and  that  therefore  equity 
has  Jurisdiction  upon  that  ground.  The 
court  did  not  put  It  upon  that  ground  in 
either  of  those  cases,  but  put  it  squardy  up- 
on the  ground  that  there  was  a  constructive 
trust,  that  the  wrongdoer  was  a  trustee  for 
the  rightful  owner  of  the  property  whether 
he  would  be  such  trustee  or  not.  The  case 
of  Hogg  v.  McGuffln,  67  W.  Va.  456.  68  S. 
B.  41,  31  li.  R.  A.  (N.  S.)  491,  is  on  aU  fours 
with  the*  present  case.  In  that  case  Mc- 
Guffln had  executed  to  Hogg  an  option  con- 
tract for  the  sale  of  certain  stocks.  Hogg 
elected  to  accept  the  stocks  under  the  con* 
tract  McGuffin  had,  however,  sold  them  to 
a  third  party;  the  proceeds  of  the  sale  con- 
sisting of  certain  negotiable  notes  beln^  de- 
posited in  a  bank  by  McGufiSn.  Hogg  then  fil- 
ed a  bill,  not  for  the  purpose  at  all  of  having 
specific  performance  of  the  contract^  but  for 
the  purix>se  of  impressing  a  trust  upon  the 
proceeds  of  the  sale  of  the  stocks  In  the 
hands  of  the  bank,  and  this  court  held  that 
he  might  do  so.  Judge  Brannon,  in  speaking 
for  the  court  in  that  case,  expressly  says  that 
the  fact  that  there  might  be  an  adequate 
remedy  at  law  does  not  deprive  equity  of  the 
familiar  Jurisdiction  to  enforce  a  construc- 
tive trust  in  such  a  case.  It  is  held  in  that 
case  that  because  the  stock  was  Hogg's  the 
proceeds  of  the  sale  which  were  then  in  the 
bank  in  equity  belonged  to  Hogg.  In  tula 
case,  if  the  timber  which  has  been  cut  and 
removed  belonged  to  the  plaintiff,  in  equity 
the  proceeds  of  the  sale  of  that  timber  be- 
long to  the  plaintiff,  so  long  as  such,  pro- 
ceeds can  be  identified.  See,  also,  Wolf  v. 
McGugin,  37  W.  Va.  552,  16  S.  E3.  797,  and 
County  Court  v.  Cottle,  94  S.  E.  948w 

But  it  is  contended  that  there  is  a  contro- 
versy here  as  to  the  title  to  the  timber,  and 
that  this  controversy  is  one  cognizable  only 
in  a  court  of  law;  that  before  the  plaintifl! 
could  go  into  equity  to  follow  the  fund,  he 
would  have  to  first  settle  in  a  court  of  law 
his  title  to  the  timber.  This  contention  ml^ht 
be  correct  If  the  plaintiff's  claim  of  title 
depended  upon  anything  more  than  a  con- 
struction of  the  title  papers  exhibited  with 
the  pleading.  The  title  which  he  sets  np  and 
relies  upon  stands  or  falls  with  the  constmc- 
tion  given  to  the  deeds  and  papers  filed  with 
his  bill.  It  does  not  involve  the  trial  of  any 
question  of  fact,  and  where  this  is  the  case  a 
court  of  equity  is  as  competent  to  construe 
the  papers  and  determine  whether  or  not  the 
plaintiff  places  the  proper  construction  upon 
them  as  is  a  court  of  law.  In  the  case  of 
Bradley  v.  Swope,  77  W.  Va.  113,  87  S.  EL 
86,  the  plaintiff  sought  to  enjoin  trespasses 
upon  land  claimed  by  him.  As  to  whether  he 
or  the  defendant  was  the  owner  of  the  land 
depended  upon  the  construction  of  the  title 
papers,  and  the  court  held  that  where  such 
was  the  case  a  court  of  equity  would  con- 
strue them,  and,  if  he  was  found  to  be  the 
owner  of  the  land,  administer  him    relief. 
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Judge  WUllams,  In  speaking  for  the  court 

in  that  case»  says: 

"If,  by  a  proper  construction  of  his  deed, 
plaintiff  is  entitled  to  the  land  bounded  by  the 
Long  lines,  then  he  has  a  right  to  maintain  his 
bill,  for,  although  it  appears  the  land  in  con- 
troversy is  unindosed  timber  land,  plain  tiff  |s 
admitted  possession  of  other  portions  of  his 
tract  extends  his  possession  to  its  exterior 
bounds;  no  adverse  possession  being  shown. 
Curtis  V.  Meadows,  decided  at  the  present  term. 
There  is  no  necessity  for  referring  the  question 
here  involved  to  a  court  of  law  to  be  determined 
by  a  jury.  Bphraim  Creek  Coal  &  Coke  Co.  v. 
Bragg,  75  W.  Va.  70,  83  S.  B.  190.  And  con- 
tra, if  a  proper  construction  of  plaintiff's  deed 
does  not  entitle  him  to  the  land  m  question,  he 
could  not  recover  in  an  action  at  law.  His 
case,  in  either  court  depends  solely  on  the 
terms  of  his  deed,  which  a  court  of  equity  has 
as  much  right  to  construe  as  a  court  of  law, 
in  a  case  properly  before  it." 

So  here  we  say  that  a  court  of  equity  Is  as 
competent  to  construe  the  title  papers  under 
which  the  plaintiff  claims  as  is  a  court  of 
law,  and,  there  being  no  oth6r  question  in- 
volved, equity  has  jurisdiction  to  construe 
the  title  papers  and  administer  the  relief  to 
which  the  parties  are  found  to  be  entitled. 

[3]  It  remains  then  for  us  to  determine  the 
eif ect  of  the  deed  made  by  the  trustee  convey- 
ing this  timber  to  the  plaintiff's  predecessor 
in  title.  It  1b  earnestly  contended  by  the 
plaintiff  that  this  deed  conveyed  the  timber 
on  the  land  without  any  conditions,  reserva- 
tions, or  limitations,  while  on  behalf  of  the 
defendant  It  Is  contended  that  the  convey- 
ance was  upon  the  condition  that  the  timber 
was  to  be  removed  within  three  years  from 
the  day  of  the  sale  by  the  trustee.  It  will 
be  observed  that  the  deed  of  trust  made  by 
McCarty  to  T.  A.  Buffrey,  trustee,  to  secure 
Peck  conveyed  "all  of  the  timber  on  that  cer- 
tain tract  or  parcel  of  land  lying  and  being 
in  the  county  of  Pocahontas,  state  of  West 
Virginia."  Then  follows  the  description  of 
the  land.  There  is  no  limitation  as  to  the 
time  within  which  the  timber  is  to  be  re- 
moved, nor  is  there  any  provision  for  forfei- 
ture of  the  right  upon  the  happening  of  any 
contingency,  so  that  under  the  decision  of 
this  court  in  the  case  of  Keystone  Co.  v. 
Brooks,  65  W.  Va.  612,  64  a  E.  614,  an  abso- 
lute estate  In  the  timber  vested  in  the  trustee. 
Was  the  grantee  in  the  deed  under  any  obli- 
gation to  remove  the  timber  within  any  par- 
ticular time?  As  to  the  character  of  the  es- 
tate created  by  a  deed  such  as  this,  and  as 
to  the  obligation  upon  the  grantee  to  remove 
the  timber,  the  authorities  in  this  country 
are  Irreconcilably  in  conflict.  As  to  the  char- 
acter of  the  estate  which  passed,  some  of  the 
courts  hold  that  such  a  deed  grants  a  mere 
license  to  remove  timber  from  the  land  for  a 
reasonable  time.  Others  hold  that  it  is  a 
lease  of  the  land  for  the  purpose  of  timber 
operations  thereon,  and  that  the  limit  of  time 
is  such'  reasonable  time  as  It  would  take  to 
remove  all  of  said  timber  if  the  operations 
were  carried  on  in  the  ordinary  way.  Others 
hold  that  the  deed  is  a  conveyance  of  the  tlm- 
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ber,  and  vests  in  the  grantee  the  absolute 
title  to  the  trees  as  part  of  the  real  estate. 
Still  others  hold  that,  while  the  deed  grants 
the  timber,  it  is  a  defeasible  fee,  and,  unless 
the  grantee  removes  the  timber  from  the 
land  within  a  reasonable  time  after  the  title 
vests  in  him,  his  title  is  defeated  by  the  im- 
plied condition  that  the  timber  will  be  remov- 
ed within  such  reasonable  time.  See  McRae 
V.  Stillwell,  111  Ga.  65,  36  S.  E.  604,  65  L.  R. 
A.  513 ;  Eastern  Kentucky  Mineral  &  Timber 
Co.  V.  Swann-Day  Lumber  Co.,  148  Ky.  82, 
146  S.  W.  438,  46  L.  R.  A.  (N.  S.)  672 ;  United 
States  Coal  &  Oil  Co.  v.  Harrison,  71  W.  Va. 
217,  76  S.  E.  346,  47  L.  R  A.  (N.  S.)  870; 
Pelrce  v.  Flnerty,  76  N.  H.  38,  76  Atl.  194,  79 
Atl,  23,  29  L.  R.  A.  (N.  S.)  547;  Beatty  v. 
Mathewson,  3  B.  R.  C.  859;  Wilson  Lumber 
Co.  V.  Alderman  &  Sons  Co.,  80  S.  C.  106,  61 
S.  E.  217, 128  Am.  St.  Rep.  865;  Zimmerman 
Mfg.  Co.  V.  Daffin,  149  Ala.  380,  42  South.  858, 
9  L.  R.  A.  (N.  S.)  663,  123  Am.  St.  Rep.  58; 
Bond  V.  Ungerecht,  129  Tenn.  631,  167  S.  W. 
1116,  L.  R.  A.  1915A,  571. 

The  extensive  monographic  notes  appended 
to  the  reports  of  these  cases  fully  cite  and 
discuss  the  authorities  on  the  various  phases 
of  the  question,  but  it  is  Impossible  to  recon- 
cile them.  A  great  many  of  the  authorities 
hold  that  a  deed  such  as  this  vests  the  timber 
absolutely,  and  that  the  title  thereto  is  not 
divested  by  failure  to  remove  it  within  a  rea- 
sonable time,  and  this  Is  the  holding  of  our 
case  of  Keystone  Co.  v.  Brpoks,  but  that  case 
does  not  decide  what  would  be  the  result  in 
case  of  a  failure  to  remove  the  timber  with- 
in a  reasonable  time.  It  is  very  uniformly 
held  that  there  is  an  obligation  to  remove 
the  timber  within  a  reasonable  time  after  the 
making  of  the  contract.  In  many  statef 
where  it  Is  held  that  such  a  deed  as  this 
vests  the  title  to  the  timber,  it  is  also  held 
that  If  the  grantee  therein  falls  to  remove  the 
timber  within  a  reasonable  time  after  it  U 
granted  to  him,  his  title  is  not  defeated.  He 
still  owns  the  timber,  but  he  cannot  remove 
it  In  other  words,  he  would  be  guilty  of  a 
trespass  If  he  goes  upon  the  land  to  remove 
the  timber  after  the  expiration  of  that  time. 
Neither  can  the  owner  of  the  land  remove  it. 
In  these  Jurisdlctl(»is  it  is  held  that  should 
the  owner  of  the  land  attempt  to  cut  the 
timber,  the  owner  of  the  timber  may  enjoin 
him  from  doing  so;  and  likewise  if  the  owner 
of  the  timber  attempts  to  go  upon  the  land 
and  remove  It,  his  repeated  trespasses  in  so  do- 
ing may  be  enjoined  by  the  owner  of  the  land, 
so  that  the  result  of  these  declsious  Is  that 
a  condition  is  created  whldi  deprives  both  of 
tlie  parties  of  any  use  whatever  of  their  es- 
tates. The  parties  when  they  made  the  con- 
tract certainly  never  contemplated  any  snch 
result  The  purpose  of  courts  in  giving  ef- 
fect to  contracts  is  to  carry  out  the  Intention 
of  the  parties,  and  It  is  a  long  stretch  of  the 
imagination  to  say  that  the  parties  ever  in- 
tended that  a  state  of  affairs  would  be  creat- 
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ed  by  their  contract  which  would  deprive 
both  of  them  of  their  property. 

There  are  others  of  these  cases  which  hold 
that  the  estate  of  the  grantee  is  a  defeasible 
fee;   that  is,  the  title  to  the  timber  upon  the 
delivery  of  the  deed,  vests  in  the  grantee, 
subject  to  be  defeated  by  his  failure  to  re- 
move it  within  such  time  as  is  reasonably 
necessary  therefore  by  operations  in  the  ordi- 
nary way.  This  uncertain  condition  confronted 
these  parties  when  the  contract  was  entered 
into  between  J.  H.  McCarty  of  the  one  part 
and  T.  A.  Buffrey,  trustee,  and  J.  E.  Peck 
of  the  other  part,  by  which  a  period  of  three 
years  was  fixed  for  the  removal  of  this  tim- 
ber.    At  that  time  nearly  three  years  had 
passed  since  the  execution  of  the  deed  of 
trust,  and  no  operation  had  been  carried  on 
with  a  view  to  the  removal  of  the  timber. 
A  person  proposing  to  purchase  under  the 
deed  of  trust  might  well  hesitate  when  he 
was  advised  of  these  facts.     The  tract  of 
land  was  a  small  one,  and  it  might  very  rea- 
sonably be  said  that  the  grantee  had  had 
ample  time  within  which  to  remove  this  tim- 
ber, and  any  purchaser  would  get  an  estate 
of  at  least  doubtful  value.     On  the  other 
hand,  J.  H.  McCarty,  who  was  the  owner  of 
the  land  incumbered  with  this  deed  of  trust, 
might  well  be  doubtful  as  to  his  right  to  for- 
bid the  removal  of  the  timber,  and  with  this 
uncertain  situation  confronting  the  parties, 
why  could  they  not  make  a  contract  by  which 
their  rights  were  rendered  certain  and  defi- 
nite?   J.  B.  Peck,  ,the  cestui  que  trust,  the 
trustee  in  the  deed  of  trust,  and  the  owner  of 
the  land  were  all  parties  to  this  contract. 
They  were   the  only   people   who   had   any 
interest  in  the  subject-matter,  and  no  reason 
Is  perceived  why  they  could  not  make  a  valid 
and  binding  contract  by  which  the  security  of 
Peck  for  his  debt  was  made  worth  something, 
and    the   extent  of   the   incumbrance   upon 
Mccarty's  estate  in  the  land  was  defined.    It 
is  true  Peck  did  not  sign  the  agreement,  but 
a  sale  was  made  under  the  deed  of  trust, 
and  under  the  agreement,  and  he  took  the 
benefit  of  it,  so  that,  while  he  did  not  sign 
it,  he  became  a  party  to  it,  not  only  because 
he  was  named  therein,  but  because  he  ac- 
cepted  the  benefits  thereof,  and  then,  too, 
the  bill  in  this  case  alleges  that  he  was  a 
party   to  that  agreement.     It  may  well  be 
said  that  it  would  be  impossible  to  sectll^ 
anything  like  an  adequate  price  for  the  tim- 
ber were  the  rights  of  the  purchaser  clouded 
as  they  would  have  been  but  for  this  supple- 
mental contract,  and  it  was  very  much  to  the 
advantage  of  Peck  to  secure  such  an  arrange- 
ment in  order  that  his  debt  might  be  paid 
upon  a  sale  under  the  deed  of  trust.    Tbe 
purchaser  under  the  deed  of  trust,  cannot 
complain,  for  the  reason  that  he  purchased 
with  the  understanding  and  with  the  full 
knowledge  that  the  parties  had  made  this 
contract,  giving  three  years  from  the  date  of 
sale  within  which  to  remove  the  timber.    Had 


the  parties  not  made  thla  contract,  what 
rights  would  he  have  acquired  at  a  sale  under 
the  deed  of  trust?  Judge  Brannon  in  the  case 
of  Keystone  Co.  v.  Brooks,  says  that  there 
is,  perhaps,  obligation  to  remove  the  timber 
in  a  reasonable  time.  The  great  weight  of 
authority  is  that  there  is  such  an  obligation. 
As  before  stated,  nearly  three  years  of  that 
time  had  already  expired  without  any  opera- 
tions* How  much  longer  would  it  take  to  re- 
move this  timber  by  operations  in  the  ordina- 
ry way?  We  are  of  the  opinion  that  Peck  and 
McCarty  bad  the  right,  and  it  was  entirely 
proper  for  them,  to  enter  into  the  contract  of 
April  ai,  1909,  definitely  fixing  the  rights  of 
each  of  them  in  the  subject-matter  referred  to 
in  that  contract.  Peck  had  security  which, 
under  the  circumstances,  was,  if  not  entirely 
worthless,  at  least  of  very  doubtful  value. 
McCarty  had  an  Incumbrance  upon  his  land, 
the  extent  of  which  was  uncertain.  By  this 
contract  Peck's  jincertain  security  was  turned 
into  a  valuable  one,  and  the  incumbrance 
upon  McCarty's  land  was  made  definite  and 
certain,  so  that  he  would  have  something  by 
which  to  be  guided  in  the  future  in  regard  to 
handling  his  estate,  and  when  the  purchaser 
purchased  under  this  deed  of  trust  and  under 
this  contract,  and  the  deed  to  him  shows  that 
it  was  made  In  accordance  with  the  deed  of 
trust,  and  in  accordance  with  the  contract, 
and  that  the  timber  was  to  be  removed  ^with- 
in three  years,  if  he  would  get  the  advantage 
of  bis  purchase  he  must  remove  the  timber 
within  the  time  specified  in  the  contract- 
Null  V.  Elliott,  52  W.  Va.  229,  43  S.  B.  173; 
Adklns  V.  Huff,  58  W.  Va.  645,  52  S.  B.  773. 
3  L.  R.  A.  (N.  S.)  649,  6  Ann.  Cas.  246.  This 
he  did  not  do.  He  allowed  the  time  to  go  by, 
and  has  therefore  lost  all  of  the  rights  that 
he  had  under  his  purchase.  Having  no  inter- 
est in  the  timber  at  the  time  it  was  actually 
cut  from  the  land,  he  had  no  interest  in  the 
purchase  money  arising  from  the  sale  thereof. 
The  circuit  court  therefore  committed^' no 
error  in  sustaining  the  demurrer  to  the  bill, 
and  its  action  is  affirmed. 

(82  W.  Va.  173) 

McMillan  et  al.  v.  CONNOR  et  aL 

(No.  69.) 

(Supreme  Court  of  Appeals  of  West  Yirgmia. 

March  26,  1918.) 

(SyllahuB  by  the  OourtJ 

1.  Tewanot  in  Common  ^=s>49  —  Contract  — 
Fbaud— Ratitication— Canceixation  . 
Where  one,  who  is  the  sole  owner  of  the  sur- 
face of  a  small  tract  of  land  and  joint  owner 
with  another  in  the  oil  and  gas  therein,  and 
obligated  to  keep  it  leased  for  oil  and  gas  so 
long  as  the  surrounding  lands  are  leased  for 
such  purposes,  leases  such  tract,  providing  for 
payment  of  delay  rentals  of  $3.50  per  quarter 
until  a  well  is  drilled,  and  for  payment  of  $200 
royalty  for  each  producing  k^b  well,  one-half  of 
which  royalty  is  to  be  paid  to  his  cotenant, 
and,  just  prior  to  the  expiration  of  the  lease 
and  after  the  discovery  of  gas  in  paying  quan- 
tities in  the  immediate  vicinity  and  the  loca- 
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tion  of  a  well,  by  the  same  lessee,^  on  other 
and  adjacent  lands  of  the  lessor  within  such 
close  proximity  to  said  small  tract  as  to  drain 
the  gas  therefrom,  extends  the  lease  for  five 
years  longer  in  consideration  of  $75  cash,  and 
the  further  payment  to  him  by  the  lessee  of  a 
like  sum  for  each  three  months  thereafter,  until 
a  well  is  drilled,  in  consequence  whereof  the 
well  so  located  on  his  other  land  is  completed 
and  drains  the  gas  from  said  small  tract,  such 
extension  agreement  is  a  fraud  upon  the  rights 
of  his  cotenant,  and  entitles  him  either  to  ratify 
such  agreement  and  recover  one-half  the  con- 
sideration paid  to  the  lessor  in  lieu  of  drilling, 
or  to  have  the  contract  canceled. 

2.  Equity  0=s>145— Birii— Dbmttbseb. 

A  bill  is  not  demurrable  because  it  is  framed 
in  a  double  aspect,  provided  the  facts  alleged 
and  the  alternative  relief  asked  are  consistent. 

3.  Equity   <@=>91—Pabties—Joindeb— Inter- 
est. 

It  is  not  necessary  that  one  should  be  in- 
terested  in  both  aspects  of  such  case  to  entitle 
him  to  be  made  a  party ;  if  he  is  interested  in 
either  aspect,  he  is  properly  joined  in  the  suit. 

4.  Equity  ^=»39(2)— Jumsdiction— Full  Re- 

XIEP. 

Where  plaintiff  sues  several  defendants  in 
equity  for  a  cause  arising  out  of  a  single  trans- 
action, equitable  as  to  some  of  them  and  purely 
legal  as  to  others,  the  court  will  generally  re- 
tain jurisdiction  and  administer  complete  re- 
Hef. 

Certified  Questions  from  Circuit  Court, 
Ritchie  County. 

Bill  by  Charles  A.  McMillan  and  others 
against  Charles  O.  Connor  and  others.  De- 
murrers to  bill  overruled,  and  questions  cer- 
tified by  the  circuit  court  Decree  affirmed, 
and  cause  remanded. 

Adams  &  Cooper,  of  Harrlsvllle,  for  plain- 
tiflTs.  Robert  S.  Blair,  of  Harrlsvllle,  and  A. 
B.  Fleming,  Charles  Powell,  and  Kemble 
White,  all  of  Fairmont,  for  defendants. 

WILLIAMS,  J.  In  the  exercise  of  Its  dis- 
cretion, under  section  1,  chapter  135,  Barnes* 
Code,  the  circuit  court  of  Ritchie  county  has 
certified  for  our  decision  certain  questions 
arising  on  demurrers  which  it  overruled  to 
plaintiffs'  bill.  The  bill  is  filed  by  Charles 
A.  McMillan,  Ella  McMillan,  O.  G.  Bush,  and 
Warder  Bush,  plaintiffs,  against  the  admin- 
istrator, the  widow  and  heirs  at  law  of  Jo- 
seph A.  Connor,  deceased,  and  the  Hope  Nat- 
ural Gas  Company,  defendants. 

The  bill  alleges  that  plaintiffs  were  Joint 
owners  of  100  acres  of  land,  and  by  deed 
lated  May  26,  1900,  and  recorded  July  2, 
±900,  conveyed  to  Joseph  A.  Connor  14  acres 
thereof,  by  metes  and  bounds,  and  excepted 
and  reserved  "a  full  one-sixteenth  part  of  all 
the  oil  and  gas  In  and  under  the  tract  of 
land  therein  conveyed,  to  be  delivered  to  the 
grantors'  credit  In  the  pipe  line,  free  of  cost 
to  them."  The  grantee  covenanted  to  lease 
the  land  to  some  oil  company  for  the  produc- 
tion of  oil  and  gas,  and  to  keep  the  same 
leased  while  any  or  all  of  the  surrounding 
premises  were  leased,  and  the  grantors 
agreed  that  he  might  receive  the  delay  rent- 
als.   By  three  other  deeds  of  the  same  date 


plaintiffs  conveyed  the  residue  of  said  100- 
acre  tract  as  follows:  26  acres  to  Elijah 
Smith,  30  acres  to  A.  F.  Robison,  and  30 
acres  to  Alvln  Smith;  and  In  each  of  said 
conveyances  made  an  exception  and  reserva- 
tion of  a  one-sixteenth  interest  in  the  oil 
and  gas  similar  to  that  above  mentioned.  It 
is  averred  that  the  tract  conveyed  to  Elijah 
Smith  is  now  owned  by  said  A.  F.  Robison, 
and  the  tract  conveyed  to  said  Robison,  by 
the  heirs  of  Morgan  Connor,  deceased,  and 
that  the  tract  conveyed  to  Alvln  Smith  is 
still  .owned  by  him. 

The  said  Joseph  A.  Connor  and  Alice  G. 
his  wife  leased  said  14  acres,  for  oil  and 
gas  development,  to  the  Mountain  State  Gas 
Company  on  the  14th  of  August,  1908,  for  a 
term  of  five  years,  and  as  long  thereafter  as 
oil  or  gas  Is  produced  therefrom;  the  con- 
sideration being  one-eighth  of  all  'the  oil 
produced,  and  $200  per  year  for  each  gas 
well  from  which  the  gas  should  be  market- 
ed and  used  off  the  premlsea  The  lessee 
covenanted  to  drill  a  well  within  thirty  days 
or  pay  a  delay  rental  of  $3.50  quarterly. in 
advance  for  each  three  months  thereafter 
until  a  well  should  be  completed  thereon. 
The  lease  provides  in  terms  that  payment  of 
one-l^alf  of  all  oil  and  gas  well  royalties  or 
rentals  shall  be  made  to  plaintiffs,  and  was 
recorded  on  the  21st  of  April,  1911.  On  the 
20th  of  June,  1913,  It  was  assigned  to  the 
Hope  Natural  Gas  Company,  and  on  the 
same  date  It  agreed  in  writing  under  seal 
with  the  said  Joseph  A.  Connor  and  his 
wife,  Alice  G.,  for  an  extension  of  the  lease 
for  five  years  from  the  14th  of  August,  1913, 
for  a  consideration  of  $75  cash  and  $75  pay- 
able each  quarter  thereafter  In  lieu  of  drill- 
ing, until  such  time  as  the  Hope  Natural  Gas 
Company  should  surrender  or  abandon  the 
lease. 

This  extension  agreement  expressly  pro- 
vide* that: 

The  quarterly  payments  of  $75  "are  not  in 
addition  to  but  are  to  be  substituted  for  the 
rentals  for  delay  in  operations  reserved  to  the 
lessors  in  said  lease:  and  it  is  agreed  that  if 
a  fras  well  is  completed  on  said  land  during  any 
period  from  which  such  payment  has  been  made 
in  advance,  then  no  further  rental  or  royalty 
shall  accrue  upon  such  well  until  after  the  ex- 
piration of  such  period." 

It  Contained  this  stipulation  also: 

"This  asrreement  is  intended  to  embrace  the 
entire  interest  in  all  of  the  gas  and  oil  un- 
derlying said  land,  and  the  parties  of  the  first 
part  covenant  to  refund  to  the  party  of  the  sec- 
ond part  a  proportionate  part  of  any  payments 
received  by  them  (and  to  accept  subsequent  pay- 
ments proportionately  reduced),  for  any  share 
of  said  gas  or  oil  which  may  be  owned  by  per- 
sons not  parties  hereto." 

Joseph  A.  Connor  died  Intestate  early  in 
1915,  leaving  a  widow  and  ten  children.  His 
son  Charles  O.  Connor  qualified  as  adminis- 
trator, and  Alice  G.  Connor,  his  widow,  was 
appointed  guardian  for  the  five  infant  chil- 
dren. 


^=»For  other  cases  see  same  topic  and  KEY  -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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The  bill  avers*  that,  at  the  time  the  lease 
was  thus  extended  a  number  of  wells  had 
been  drilled  to  completion  in  the  neighbor- 
hood of  the  14-acre  tract,  which  produced  gas 
in  paying  quantities,  and  the  14  acres  were 
then  considered  valuable  gas  territory;  that 
Joseph  A.  Connor  was  then  the  owner  of  an- 
other tract  of  land,  adjoining  the  aforesaid 
14-acre  tract,  which  had  also  been  leased  to 
the  Hope  Natural  Gas  Company  for  oil  and 
gas  purposes,  and  shortly  before  the  exten- 
sion agreement  was  made  it  had  located  a 
well  thereon,  within  about  400  feet  of  the 
boundary  line  of  the  14  acres,  and  within  a 
few  weeks  or  months,  at  most,  thereafter, 
drilled  a  well  which  produced  and  is  still 
producing  gas  in  paying  quantities,  the  roy- 
alties from  which  were  paid  to  the  said  Jos- 
eph A.  Connor  until  his  death;  that  about 
the  same  time  the  Hope  Natural  Gas  Com- 
pany drilled  another  well  on  the  op];)osite  side 
of  said  14  acres,  and  within  400  or  500  feet 
of  the  line,  on  that  part  of  the  100-acre 
tract  which  plaintiffs  had  conveyed  to  A.  F. 
Robison,  which  was-Jikewise  a  continuous,  pro- 
ducing gas  well;  that  said  company  also  drill- 
ed other  w^Us,  which  are  producing  gas  in 
paying  quantities,  in  the  Immediate  vicinity 
of  said  14-acre  tract;  that  it  has  tal^en  no 
steps  toward  drilling  upon  said  14-acre  tract, 
but  continued  to  pay  said  Joseph  A.  Connor 
the  quarterly  sums  of  $75,  accruing  under 
the  extension  agreement,  until  his  death,  and 
thereafter  to  pay  said  sums  to  his  heirs ;  and 
that  no  part  of  the  same  has  been  paid  to 
the  plaintiffs. 

Plaintiffs  aver  that  the  aforesaid  exten- 
sion agreement  was  not  made  in  good  faith, 
but  that  the  cash  payment  of  $75  and  the 
subsequent  quarterly  payments  of  a  like 
amoimt  were  made  and  were  accepted,  in  lieu 
of  drilling  a  well  upon  the  14-acre  tract, 
and  amounted  to  the  usual  and  customary 
consi()eration  paid  to  the  landowners  rfor  a 
producing  gas  well,  and  was  made  for  the 
purpose  of  .relieving  the  Hope  Natural  Gas 
Company  from  any  obligation  to  drill  a 
well  on  the  14-acre  tract,  offsetting  the  well 
drilled  on  the  other  land  of  said  Joseph 
A.  Connor,  and  within  400  feet,  of  the  bound- 
ary line  of  said  14  acres,  in  the  event  the 
same  should  prove  to  be  a  producing  gas 
well,  and  likewise  of  its  obligation  to  drill 
wells  offsetting  other  wells  drilled  on  'other 
adjoining  lands;  that  the  usual  and  custom- 
ary rental  paid  for  delay  in  drilling,  xmder 
leases  for  oil  and  gas  in  the  vicinity  of  the 
14-acre  tract,  ha3  been  for  many  years,  and 
still  is,  $1  per  acre,  as  provided  for  in  the 
original  lease  on  the  14  acres,  and  the  usual 
-gas  well  royalty  is  $300  per  year  for  a  gas- 
producing  well ;  that  the  gas  in  that  vicinity  is 
found  in  what  is  known  as  the  '^Maxon"  sand, 
which  is  open  and  i)orous  in  character,  in 
consequence  whereof  the  gas  underlying  the 
14  acres  '*is  being  taken  by  the  defendant 
-Hope  Natural  Gas  Company  through  its  said 


f  wells  on  adjoining  and  nearby  tracts  of  land, 
and  especially  through  the  well  on  the  oth^ 
real  estate  owned  by  the  defendants  Connors, 
and  said  tract  of  14  acres  Is  being  denuded 
of  all  gas  within  and  under  the  same,  with- 
out any  compensation  to  the  plaintiffs  there- 
for in  fraud  of  their  rights."  Plaintiffs  fur- 
ther aver,  on  iaformatlon  and  belief,  that  the 
sums  paid  to  Joseph  A.  Connor  in  his  life- 
time, under  the  aforesaid  agreement,  amount- 
ed to  $525,  and  the  sums  paid  to  his  widow 
and  heirs  since  his  death  aggregate  $675 ;  that, 
shortly  before  instituting  this  suit,  plaintiffs 
demanded  of  the  administrator,  the  widow 
and  heirs  of  said  Joseph  A.'  Connor,  deceased, 
the  one-half  of  the  aforesaid  sums,  but  they 
refused  and  still  refuse  to  pay  them  any  part 
of  the  same;  that  long  prior  to  this  suit  they 
also  notified  the  Hope  Natural  Gas  Company 
of  their  interest  and  claims  in  the  premises, 
but  it  has  wholly  disregarded  their  said 
claims;  that  at  the  time  it  entered  into  the 
extension  agreement  with  said  Joseph  A. 
Connor  the  Hope  Natural  Gas  Company  own- 
ed and  still  owns  oil  and  gas  leases  on  all 
the  lands  contiguous  to  and  surrounding:  the 
aforesaid  14  acres,  and  if  plaintiffs  should 
be  denied  participation  in  the  aforesaid  quar- 
terly payments,  then  the  said  agreement  "op- 
erates and  will  continue  to  operate  as  a  gross 
fraud  on  the  rights  and  interests  of  the  plain- 
tiffs, participated  in  by  each  and  all  the 
parties  thereto,  especially  that  It,  in  effect, 
purports'  to  relieve  the  Hope  Natural  Gas 
Company  from  all  obligations  to  develop  said 
14  acres,  and  to  protect  the  same  against 
drainage  through  wells  on  adjoining  lands'* ; 
and  that,  because  of  the  proximity  to  it 
of  producing  wells  and  the  small  size  of  tlie 
tract,  the  gas  will  be  drained  therefrom 
through  producing  wells  on  adjacent  lands, 
and  the  interest  of  plaintiffs  in  the  gas  un- 
derlying said  14  acres  rendered  wholly  worth- 
less. 

Plaintiffs  also  aver,  on  information  and 
belief,  that  the  personal  estate  of  Joseph  A. 
Connor,  deceased,  has  been  applied  to  the 
payment  of  other  debts  owing  by  his*  estate, 
and  there  is  now  no  personal  assets  in  the 
hands  of  his  administrator  to  be  applied  to 
plaintiffs'  daim;  and  that  resort  to  the  real 
estate  which  descended  to  his  heirs  is  neces- 
sary. They  bring  the  suit  on  behalf  of  them- 
selves and  all  other  creditors*  of  said  Joseph 
A.  Connor,  deceased. 

Plaintiffs  ^  pray  that  one-half  of  the  soma 
paid  to  Joseph  A.  Connor  in  his  lifetime,  un- 
der the  aforesaid  extension  agreement,  be 
decreed  to  them  as  a  debt  against  his  es- 
tate, that  the  cause  be  referred  to  a  commis- 
sioner to  convene  the  creditors  and  ascertain 
the  amount  of  the  debts,  and  that  they  be 
granted  a  decree  against  his  widow  and  heirs 
for  one-half  the  amount  paid  to  them  since 
the  death  of  said  Joseph  A.  Connor;  and  in 
the  event  the  court  should  hold  they  are  not 
entitled  to  that  special  relief,  they  ask  tliat 
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the  aforesaid  extension  agreement  be  can- 
celed and  annulled,  as  a  fraud  upon  their 
rights,  and  for  general  relief. 

[1]  The  truth  of  the  foregoing  averments 
Is  admitted  for  the  purposes  of  the  demur* 
rers.  Plaintiffs  and  Joseph  A.  Connor  were 
joint  owners  of  the  oil  and  gas  in  the  14- 
acre  tract.  Connor  covenanted  to  keep  it 
leased  for  oil  and  gas  purposes  as  long  as 
the  surrounding  lands  were  leased.  He  did 
lease  it  in  1908,  but  when  the  lease  was  about 
to  expire  he  agreed  with  the  Hope  Natural 
Gas  Company,  the  assignee  of  the  original 
lessee,  to  extend  it  for  another  period  of 
five  years,  In  consideration  for  which  said 
company  promised  to  pay  him  $75  cash,  and 
$75  for  each  quarter,  until  a  well  should  be 
drilled.  The  tract  was  then  known  to  con- 
tain gas.  The  gas  In  that  territory  is  found 
in  a  very  porous  sand,  and  is  easily  drained. 
At  that  time  the  lessee  held  leases  on  all  the 
surrounding  land,  and  had  located  two  wells, 
one  on  each  side  of  the  14  acres  and  in  close 
proximity  to  the  boundary  lines.  How  far 
apart  these  wells  are  is  not  alleged,  but  one 
of  them  is  alleged  to  be  within  400  feet  of  the 
line,  and  the  other  not  more  than  500  feet, 
and  it  is  alleged  they  are  draining  the  gas 
from  under  the  said  14  acres.  The  well  near- 
est to  it  is  on  other  land  then  owned  by 
Joseph  A.  Connor,  deceased,  and  now  owned 
by  his  heirs.  The  quarterly  payments  for 
delay  in  drilling,  provided  for  in  the  orig- 
inal lease,  was  $3.50,  or  $1  per  acre  per  year, 
which  was  the  usual  and  customary  amount 
paid  for  delay  in  drilling.  In  order  to  avoid 
the  expense  of  drilling  a  well  on  the  14  acres, 
the  lessee  paid  said  Connor  $75  cash,  and 
agreed  to  pay  him  $75  per  quarter  thereaft- 
er, or  $300  per  year.  That  was  1%  times 
as  much  as  it  was  required  by  the  terms  of 
the  lea^e  to  pay  for  a  producing  gas  well. 
By  this  agreement  said  Connor  realized  as 
much  as  he  would  have  been  entitled  to  re^ 
celve  as  royalty  from  three  producing  gas 
wells  on  the  14-acre  tract.  That  Connor  was 
entitled  to  receive  all  the  delay  rentals  on 
any  bona  flde  lease  is  not  controverted ;  but 
the  theory  of  plaintiffs'  bill  is  that  the  con- 
sideration paid  for  the  extehsion  of  the  lease 
Is  not  simply  for  delay  in  drilling,  but  was 
Intended  to  compensate  him  for  the  gas  that 
was  being  drained  from  under  the  land 
through  producing  wells  on  other  lands, 
and,  at  the  same  time,  relieve  the  lessee 
from  its  implied  covenant  to  protect  the  land 
from  drainage.  Connor's  agreement  to  lease 
the  14  acres  for  oil  and  gas,  and  to  keep  it 
leased,  contemplated  development,  in  the 
event  it  should  be  discovered  to  contain  those 
minerals,  but  as  soon  as  It  was  demonstrated 
with  reasonable  certainty  that  it  did  con- 
tain gas  in  paying  quantities,  he  made  the 
aforesaid  agreement  in  violation  of  the  spir- 
it and  purpose  of  his  covenant  with  plaintiffs, 
his  cotenants  in  the  oil  and  gas.  If  the  aver- 
ments of  the  bill  be  true  and  the  agreement 
is  allowed  to  stand,  the  Hope  Natural  Gas 


Company  will  get  all  the  gas  in  the  land  by 
drainage  through  Its  wells  on  adjoining  tracts, 
and  said  Connor  and  his  heirs  all  the  royal- 
ties therefrom,  under  the  designation  of  de- 
lay rentals.  As  long  as  said  Connor  was  get- 
ting as  much,  in  the  way  of  delay  rentals, 
as  he  would  have  been  entitled  to  receive 
under  the  lease  for  three  producing  wells,  he 
would  very  likely  be  content  to  suffer  the 
drainage  to  continue,  for  the  drilling  of  one 
or  even  two  producing  wells  would  operate 
to  diminish  his  income  from  the  14  acres; 
and  as  long  as  the  lessee  could  get  the  gas 
from  it  through  other  wells  already  drilled, 
there  was  certainly  no  incentive  for  it  to 
drill  a  well  on  the  land.  The  extension  agree- 
ment is  clearly  in  fraud  of  plaintiffs'  rights. 

[2]  Notwithstanding  the  agreement  is 
fraudulent  as  to  plaintiffs,  they  may  never- 
theless ratify  it,  and  sue  to  recover  their 
share  of  the  money  paid  in  lieu  of  royalties 
on  producing  wells.  Cecil  v.  Clark,  49  W.  Va.* 
459,  39  S.  E.  202,  and  Sommers  v.  Bennett, 
68  W.  Va.  157,  69  S.  E.  690.  If  the  allega- 
tions of  the  bill  are  true,  the  same  result  is 
accomplished  by  the  agreement,  so  far  as 
it  affects  plaintiffs'  rights,  as  would  have 
been  accomplished  by  the  drilling  of  wells 
on  the  land  and  payment  of  all  the  royalties 
derived  therefrom  to  said  Connor  and  his 
heirs,  instead  of  paying  one-half  thereof  to 
plaintiffs,  as  provided  in  the  original  lease. 
By  their  prayer  for  a  recovery  of  one-half 
the  money  paid  to  Connor  and  his  heirs, 
plaintiffs  have  elected  to  treat  the  agreement 
as  valid.  The  alternative  prayer  does  not 
make  the  bill  demurrable.  Plaintiffs  had  a 
right  to  frame  their  bill  in  a  double  aspect 
so  as  to  secure  such  equitable  relief  as  the 
court  might  determine  they  were  entitled  to. 
Zell-Guano  Co.  v.  Heatherly,  38  W.  Va.  409, 
18  S.  B.  611.  "A  bill  framed  with  a  double 
aspect,  but  upon  consistent  states  of  facts, 
praying  relief  in  the  alternative,  is  not  for 
that  reason  open  to  objection."  United 
States  Blowpipe  Ca  v.  Spencer,  40  W.  Va. 
698,  21  S.  E.  769.  The  alternative  prayer 
for  cancellation  is  not  inconsistent  with  the 
relief  asked  by  way  of  compensation.  In  one 
event  plaintiffs  would  receive  their  share  of 
the  money  paid  for  draining  the  gas  from  the 
land,  and  in  the  other  they  would  be  put  in 
a  position  where  they  could  require  the  les- 
see either  to  surrender  the  lease  or  protect 
the  land  by  drilling  offset  wells.  Either 
prayer,  if  granted,  would  operate  as  a  pro 
tection  to  their  interest  in  the  gas. 

[3]  Counsel  for  the  Hope  Natural  Gas 
Company  insist  that,  as  there  was  no  prayer 
for  relief  against  It,  it  was  an  unnecessary 
party  to  the  suit,  and  the  demurrer  as  to  it 
should  have  been  sustained.  In  one  aspect 
of  the  case  it  was  a  necessary  party.  The  * 
agreement  could  not  properly  be  canceled 
unless  it  was  a  party.  It  was  vitalJy  con- 
cerned in  that  matter,  and,  was,  therefore- 
properly  Joined  as  a  defendant.  The  leas^ 
contract,  in  which  all  parties  to  the  suit 
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were  Interested  In  one  way  or  another,  was 
the  subject-matter  of  the  suit.  It  was  not 
essential  that  the  lessee  should  be  interest- 
ed in  both  aspects  of  the  case  In  order  to 
make  it  a  proper  party.  It  was  suflBclent  if 
It  was  interested  in  any  respect.  1  Hogg's 
Eq.  Proc.  §  86,  and  Gist  v.  Virginian  Ry.  Co., 
79  W.  Va.  167,  90  S.  E.  554.  As  no  pecunia- 
ry relief  is  asked  against  the  lessee,  it  is  un- 
necessary to  decide,  and  we  do  not  say,  wheth- 
er it  would  be  liable,  In  any  event,  to  plain- 
tiffs for  one-half  the  money  paid  to  Joseph 
A.  Connor  and  his  heirs,  under  the  extension 
agreement,  and,  for  that  reason  also,  w-as  a 
proper  party.  The  provision  inserted  In  the 
agreement  obligating  said  Connor  to  refund 
to  the  lessee  such  proportionate  part  of  the 
payments  as  other  parties  interested  in  the 
oil  and  gas,  and  not  parties  to  said  agree- 
ment, might  be  entitled  to,  would  seem  to 
imply  that  it  then  recognized  the  right  of 
these  plaintiffs  to  demand  a  share  In  such 
payments,  for  It*  knew  of  their  Interest  In 
the  oil  and  gas,  and  was  bound  to  account  to 
them  for  their  share  of  the  royalty. 

[4]  Finally,  it  is  urged  that  the  bill  Is  mul- 
tifarious. Joseph  A.  Connor  died  after  the 
aforesaid  extension  agreement  was  made  and 
after  $525  of  the  royalties  therein  provided 
had  been  paid  to  him,  and  it  is  not  questioned 
that  the  bill  presents  a  proper  case  against 
his  estate.  The  bill  alleges  there  is  no  per- 
sonal estate  in  the  hands  of  his  administra- 
tor with  which  to  pay  plaintiffs'  claim,  thus 
showing  the  necessity  of  going  into  equity  to 
subject  the  real  estate  to  its  payment.  It 
was  necessary  to  make  his  widow  and  heirs 
parties  for  that  purpose,  and  all  parties  be- 
ing properly  before  the  court,  it  would  not 
dismiss  from  the  suit  a  part  of  plaintiffs* 
demand,  and  administer  justice  by  piece- 
meal, but  would  grant  complete  relief. 

The  decree  will  be  affirmed,  and  the  cause 
remanded. 


(82  w.  Va.  158) 

LEMLBY  V.  WETZEL  COAL  &  COKE  CO. 

(No.  48.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  26,  1918.) 

(Syllahus  by  the  Court,} 

1.  Judgment  ^=»47(>— Collateral  Attack— 
Jurisdiction. 

The  power  of  a  court  having  jurisdiction 
over  a  particular  subject-matter  to  render  a 
judgment  or  decree  affectins:  the  same  cannot  be 
attacked  collaterally,  unless  it  appears  from  the 
record  of  the  proceeding  in  which  the  judgment 
or  decree  is  entered  that  the  court  acted  without 
jurisdiction. 

2.  Judgment  ^=>497(1)— Collateral  Attack 
—•Recital  of  Jurisdictional  Facts. 

Where  the  jurisdiction  of  a  court  to  render 
a  particular  judgment  or  decree  depends  upon 
the  existence  of  certain  facts,  and  the  judgment 
or  decree  entered  recites  that  the  court  found 
such  facts  to  exist,  such  finding*  cannot,  in  a 
collateral  proceeding:,  be  contradicted  or  ques- 
tioned by  evidence  aliunde. 


3.  Guardian  and  Ward  ^=»107— -Sale  of  Ik- 
pant's  Lands— (Collateral  Attack— Want 
OF  Jurisdiction. 
The  decree  of  a  circuit  court,  authorizing 
the  sale  of  lands  of  an  infant,  upon  the  petition 
of  the  guardian  of  such  infant,  under  the  provi- 
sions of  section  12  of  chapter  83  of  the  Code, 
cannot,  in  a  collateral  proceeding,  be  attacked 
for  want  of  jurisdiction  bv  showing,  by  evidence 
outside  of  the  record  of  the  proceeding,   that 
notice  of  the  filing  of  said  petition  was  not  giv- 
en to  the  infant,  where  the  decree  on  its  face 
recites  that  notice  was  given  as  required  by  law. 

Certified  Question  from  Circuit  Court, 
Wetzel  County. 

Suit  by  J.  A.  Lemley  against  the  Wetzel 
Coal  &  Colce  Company.  Demurrer  to  bill 
overruled,  and  question  as  to  the  sufficiency 
of  the  bill  on  demurrer  certified  by  the  cir- 
cuit court  Decree  reversed,  and  demurrer 
sustained,  and  cause  remanded  with  leave  to 
amend;  otherwise  with  directions  to  dis- 
miss. 

Lflirrick  &  Lemon,  of  New  Martinsville,  for 
plaintiff.  Waitman  H.  Conaway,  of  Fair- 
mont, for  defendant 

RITZ,  J.  This  suit  is  prosecuted  for  the 
purpose  of  canceling  and  annulling  certain 
deeds  which  it  is  claimed  constitute  clouds 
upon  the  plaintifTs  title  to  the  coal  in  a  cer- 
tain tract  of  land  situate  in  Wetzel  county. 
In  the  month  of  October,  1901,  Martha  Curry, 
Silas  H.  Curry,  William  C.  Curry,  and  E.  B. 
Curry,  all  infants  under  the  age  of  14  years, 
being  the  owners  of  a  small  tract  of  land  In 
Wetzel  county,  by  their  guardian,  Levi  K. 
Hoge,  filed  a  petition  in  the  circuit  court  of 
that  county,  praying  for  authority  to  make  a 
sale  of  the  coal  underlying  said  land,  in  ac- 
cordance with  the  provisions  of  section  12 
of  chapter  83  of  the  Code  (sec.  3972).  On 
the  8th  day  of  October,  1901,  an  order  was 
entered  by  the  circuit  court,  ascertaining 
that  notice  had  been  given  as  required  by 
law  in  the  followiifg  language: 

"And  the  said  petitioner  also  produced  and 
filed  a  notice  given  by  him  to  said  defendants 
that  on  this  day  he  would  file  said  petition  and 
ask  that  the  same  be  heard;  and.  it  appearing 
to  the  court  tiiiat  the  said  notice  has  been  duly 
served  on  all  sai^  defendants,  on  motion  of  said 
petitioner,  it  is  adjudged,  ordered,  and  decreed 
that  the  said  petition  be  and  the  same  is  now 
here  filed,  and  said  notice  filed,  and  this  pro- 
ceeding docketed.** 

The  court  thereupon  appointed  a  guardian 
ad  litem  for  the  infant  defendants,  and  pro- 
ceeded to  a  hearing  upon  the  petition.  After 
hearing  the  evidence  Introduced  in  support 
of  the  petition  in  the  presence  of  the  guard- 
Ian  ad  litem,  the  court  adjudged  that  it  was 
to  the  interest  of  the  infant  defendants  to 
make  sale  of  the  coal  in  said  land,  and  au- 
thorized the  guardian  to  make  such  sale 
The  sale  was  accordingly  made  by  the  guard- 
ian, reported  to  the  court,  and  by  it  con- 
firmed. After  the  infants  became  of  age  they 
sold  and  conveyed  their  interest  in  the  land 
to  the  plaintiff,  and  he  prosecutes  this  suit 
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to  set  aside  the  deed  made  by  the  guardian 
of  the  infants  conveying  the  coal,  as  well  as 
certain  deeds  made  thereunder,  as  constitut- 
ing clouds  upon  the  title  acquired  by  him. 
The  question  certified  to  this  court  is  the 
sufficiency  of  the  bill  on  demurrer. 

The  bill  proceeds  .upon  the  theory  that  the 
deed  made  by  the  guardian,  and  all  deeds 
made  subsequently  thereto,  having  that  deed 
for  their  basi^,  are  absolutely  void  upon  the 
alleged  ground  that  no  notice  was  given  to 
the  infants  of  the  filing  of  the  petition  to  sell 
their  land,  which  fact  is  sought  to  be  made 
to  appear  from  a  copy  of  the  order  of  the 
coimty  court,  appointing  the  petitioner  guard- 
ian of  the  infants  entered  upon  the  same  day, 
upon  which  the  petition  to  sell  the  lands  was 
filed  in  the  circuit  court.  Can  the  finding  of 
the  circuit  court,  as  shown  by  its  decree  as 
above  recited,  be  questioned  in  this  way? 
This  is  not  a  bill  to  review  the  proceeding 
had  for  the  sale  of  this  interest,  nor  is  it  a 
direct  attack  upon  said  proceeding,  but  it 
proceeds  entirely  upon  the  theory  that  the 
circuit  court  obtained  no  Jurisdiction  to  sell 
the  infants'  land,  and  that  all  proceedings 
had  by  it  were  coram  non  Judice.  The  at- 
tempt is  made  to  show  this  lack  of  jurisdio- 
tion,  not  by  anything  contained  in  the  record 
of  the  proceeding  in  the  circuit  court,  but 
by  a  record  from  the  county  court,  showing 
the  appointment  of  the  guardian  on  the  very 
day  upon  which  the  proceeding  was  instituted 
in  the  circuit  court,  and  from  this  it  is  argued 
that  the  recital  of  the  finding  of  the  court  in 
its  decree  that  notice  had  been  duly  served 
is  false. 

[1,2]  It  Is  a  general  rule  that  the  orders 
and  decrees  of  a  court  touching  a  subject- 
matter  over  which  It  has  general  jurisdiction 
are  not  open  to  collateral  attack,  except  for 
want  of  jurisdiction.  Of  course,  if  it  ap- 
pears that  such  court  did  not  have  jurisdic- 
tion in  the  particular  case,  either  because  of 
the  situation  of  the  subject-matter,  or  be- 
cause of  failure  to  acquire  jurisdiction  over 
the  parties  to  be  affected,  any  judgment  ren- 
dered would  be  invalid  and  void.  But  how 
must  this  lack  of  jurisdiction  appear?  Can 
a  recital  in  a  decree  or  judgment  that  the 
court  found  a  certain  fact  to  be  true  be  con- 
tradicted by  evidence  aliunde?  There  are 
many  cases  which  hold  that,  while  a  judg- 
ment or  decree  rendered  in  a  cause  of  which 
the  court  has  general  jurisdiction  is  not 
subject  to  attack  collaterally,  except  for  want 
of  Jurisdiction,  this  want  of  jurisdiction  may 
be  shown  by  the  record  of  the  proceeding  it- 
self. If  it  appears  from  the  record  of  the 
case  In  which  the  judgment  or  decree  was 
entered  that  the  court  entering  it  never  ac- 
quired jurisdiction  of  the  subject-matter,  or 
of  the  person,  it  may  be  that  its  judgment 
or  decree  is  void  and  of  none  effect,  but  the 
attempt  here  is  not  to  impeach  the  judgment 
or  decree  by  an3rthing  appearing  in  the  rec- 
ord of  the  proceeding  in  which  it  was  render- 
ed, but  by  evidence  outside  of  that  record. 


The  policy  of  our  law  is  to  give  to  the  judg- 
ments of  the  courts  full  faith  and  credit,  un- 
less it  appears  from  the  record  of  the  pro- 
ceeding in  which  the  judgment  was  render- 
ed that  such  court  did  not  have  jurisdiction 
to  render  it  Starcher  v.  Oil  Co.,  95  S.  E.  28; 
Town  of  Point  Pleasant  v.  Greenlee,  63  W. 
Va.  207,  60  S.  E.  601,  129  Am.  St.  Rep.  971; 
White  V.  White,  66  W.  Va.  79,  66  S.  E.  2,  24 
L.  R.  A.  (N.  S.)  1279,  135  Am.  St.  Rep.  1013; 
Plant  V.  Humphries,  66  W.  Va.  88,  66  S.  E. 
94,  26  I/.  R.  A.  (N.  S.)  558.  This  conclusion 
is  fully  supported  by  the  authorities.  In 
Freeman  on  Judgments,  §  131,  that  aujJior 
says : 

"We  have  hitherto  assumed  that  the  question 
of  the  jurisdiction  of  a  court  of  record  over  the 
parties  to  any  domestic  judgment  must,  in  all 
collateral  proceedings,  be  determined  by  the  rec- 
ord ;  and  that  the  answer  to  this  question  is 
not,  except  in  some  direct  proceeding  instituted 
against  the  judgment,  to  be  sought  from  any 
extraneous  proof." 

In  Black  on  Judgments,  {  273,  the  author 

says: 

"It  commonly  happens  that  the  record  itself 
will  furnish  evidence  on  the  question  of  the 
jurisdiction  of  the  court.  And  notwithstanding 
some  vigorous  dissent,  the  great  majority  of  the 
decisions  hold  (in  the  case  of  a  domestic  as 
distinguished  from  a  foreign  judgment)  that  If 
the  record  shows  the  facts  necessary  to  confer 
jurisdiction,  or  recites  that  jurisdiction  did  in 
fact  attach,  its  averments  are  final  and  con- 
clusive in  every  collateral  proceeding,  and  can- 
not be  contradicted  by  any  extraneous  evi- 
dence. This  is  in  consequence  of  the  great 
sanctity  attached  to  judicial  records  by  the 
common  law  and  their  ^uncontrollable  verity.' 
It  is  said :  'If  upon  inspection  of  the  record  it 
appears  that  no  notice  has  been  given,  the  judg- 
ment or  decree  is  void.  On  the  other  hand,  if 
it  be  a  judgment  or  decree  of  a  domestic  court 
of  general  jurisdiction,  and  the  record  declares 
that  notice  has  been  given,  such  declaration  can- 
not be  contradicted  by  extrinsic  proof.  In  such 
cases  the  judgment  or  decree  is  sustained,  not 
because  a  judgment  rendered  without  notice  is 
good,  but  because  the  law  does  not  permit  the 
introduction  of  evidence  to  overthrow  that  which 
for  reasons- of  public  policy  it  treats  as  abso- 
lute verity.  The  record  is  conclusively  pre- 
sumed to  speak  the  truth,  and  can  be  tried  only 
by  inspection.'  '* 

See,  also,  Works  on  Courts  and  their  Ju- 
risdiction, p.  127,  etc.  So  in  15  R.  O.  L.  at 
page  893,  the  doctrine  fully  supported  by  the 
authorities  is  laid  down  as  follows: 

"According  to  the  common-law  rule,  adhered 
to  at  the  present  time  in  most  of  the  states,  the 
presumption  in  favor  of  the  jurisdiction  of  a 
court  of  general  jurisdiction  is  conclusive;  and 
its  judgment  cannot  be  collaterally  attacked 
where  no  want  of  jurisdiction  is  apparent  of 
record.  Whenever  the  record  of  such  a  court  is 
merely  silent  upon  an^  particular  matter,  it 
will  be  presumed,  notwithstanding  such  silence, 
that  whatever  ought  to  have  been  done  was  not 
only  done,  but  that  it  was  rightly  done.  So 
where  the  judirment  contains  recitals  as  to  the 
jurisdictional  facts,  these  are  deemed  to  import 
absolute  verity,  unless  contradicted  by  other 
portions  of  the  record.  Consequently  such  a 
judgment  cannot  be  collaterally  attacked  in 
courts  of  the  same  state  by  showing  facts 
aliunde  the  record,  although  such  facts  might  be 
sufficient  to  impeach  the  judgment  in  a  direct 
proceeding  against  it  The  validity  of  a  judg- 
ment when  collaterallv  attacked  must  be  tried 
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by  an  inspection  of  the  judgment  roll  alone, 
and  no  other  or  further  evidence  on  the  subject 
is  admissible,  not  even  evidence  timt  no  notice 
had  been  given." 

See,  also,  23  Cyc.  1086,  and  authorities 
there  cited. 

[3]  In  this  case  the  court  rendering  the 
decree,  which  it  is  now  claimed  was  void  and 
may  be  disregarded,  found  as  matter  of  fact 
that  process  had  been  served  a^  provided  by 
law.  This  is  not  a  direct  proceeding  to  re- 
view that  decree  and  to  set  the  same  aside. 
It  is  a  collateral  attack  thereon.  It  would 
proceed  regardless  of  the  decree,  and  simply 
say  that  because  of  lack  of  Jurisdiction  in 
the  court  its  decree  may  be  ignored.  We  are 
of  the  opinion  that  this  cannot  be  done.  We 
think  that  in  a  collateral  proceeding  like  this 
the  recitals  of  findings  of  fact  upon  which 
jiurisdiction  depends  are  conclusive,  and  can- 
not be  controverted  by  any  evidence  outside 
of  the  record  of  the  proceeding  in  which  the 
decree  or  judgment  was  entered.  Of  course, 
if  the  record  of  that  proceeding  Itself  dis- 
closed a  lack  of  jurisdiction,  the  case  would 
be  quite  different,  but  so  long  as  such  lack 
of  jurisdiction  does  not  appear  from  such 
record,  the  jurisdiction  of  the  court  to  en- 
ter the  decree  cannot  be  questioned  in  a 
collateral  proceeding. 

It  follows  that  the  decree  of  the  circuit 
court  of  Wetzel  county,  overruling  the  de- 
murrer, will  be  reversed,  the  demurrer  sus- 
tained, and  the  cause  remanded  to  the  circuit 
court  of  Wetzel  .county,  with  leave  to  the 
plaintiff  to  amend  his  bill,  if  he  be  so  ad- 
vised, and,  if  not,  with  directions  to  dismiss 
the  same. 

(82  W.  Va.  201) 

Ex  parte  WATSON.     (No.  8587.) 

(Supreme  Court  of  Appeals  of  West  Virginiit. 

March  26,  1918.) 

(Syllabua  J>y  the  Court.)" 

1.  Criminal  Law  ^=>84 (2)  —  Mayobs  —  Judi- 
cial Powers— Constitutional  Provisions. 

Section  19  of  article  8  of  the  Constitution 
attthorize»  and  empowers  the  Legislature  to 
confer  upon  the  mayors  of  incorporated  cities, 
towns,  and  villages  the  jurisdiction  and  powers 
of  justices  of  the  peace  of  the  counties  in  which 
their  respective  cities,  towns,  and  villages  are 
situated,  to  be  exercised  concurrently  with  jus- 
tices of  the  peace  elected  for  such  counties. 

2.  Criminal  Law  ^=388— "Courts  of  LIM^^• 
KD  Jurisdiction*'— Constitution. 

Mayor's  courts,  exercising  the  powers  of  jus- 
tices of  the  peace  under  statutes  making  mayors 
ex  officio  justices  of  the  peace,  are  courts  of  lim- 
ited jurisdiction,  within  the  meaning  of  said  sec- 
tion 19  of  article  8  of  the  Constitution. 

3.  Criminal  Law  ^=»90(4)  —  Mayor  —  Judi- 
cial Powers— Statute. 

Under  the  provisions  of  section  39,  c.  47,  of 
the  Code  of  1913  (sec.  2425),  the  Jurisdiction  of 
a  mayor  of  a  city,  town,  or  village,  acting  as  a 
ji'Stice  of  the  peace,  exteiuls  to  and  includes 
c(>gnizance  of  criminal  offenst's  committed  any- 
where within  the  boundaries  of  the  county  in 
which  his  city,  town,  or  village  is  situated,  and 
is  not  limited  to  the  cognizance  of  offenses  com- 


mitted within  the  corporate  limits  of  bvkA.  dt;, 
town,  or  village. 

4.  Criminal  Law  ^=s>90(4)  —  Mayors  —  Judi- 
cial Powers— •* Within  the  City,  Town,  oa 
Village"— "Within  the  Same.** 

The  phrases,  "within  the  city,  town,  or  vil- 
lage," and  '*witbin  the  same,"  found  therein,  do 
not  constitute  a  limitation  as  to  the  kind  or 
class  of  offenses  included  in  the  criminal  juris- 
diction of  a  mayor  so  acting,  but  they  limit  and 
define  the  territory  within  which  he  must  trans- 
act the  business  falling  within  hia  jurisdiction, 
whether  it  be  civil  or  criminal  in  character. 

5.  Statutes  ^=»185— Construction—Words 
AND  Phrases. 

In  the  Interpretation  of  statutes,  words  and 
phrases  therein  are  often  limited  in  meaning 
and  effect  by  necessary  implications  arising  from 
other  words  or  clauses  thereof. 

6.  Statutes  ^=>18o  —  Construction  —  Mat- 
teks  Necessarily  Implied. 

What  is  necessarily  implied  in  a  statute  is 
as  much  a  part  of  it  as  what  is  expressed. 

7.  STAtuTBS  9=s»206  —  Construction  as  a 
WH0L1&— Repetition. 

It  is  presumed  the  Legislature  had  a  pur- 
pose in  the  use  of  every  word,  phrase,  and  dausa 
found  in  a  statute,  and  intended  the  terms  eo 
used  to  be  effective,  wherefore  an  interpretation 
of  a  statute  which  gives  a  word,  phrase,  or 
clause  thereof  no  function  to  perform,  or  makes 
it,  in  effect,  a  mere  repetition  of  another  word, 
phrase,  or  danse  thereof,  must  be  rejected  as  be- 
ing unsound,  if  it  be  possible  so  to  construe  the 
statute  as  a  whole  as  to  make  all  of  its  parti 
operative  and  effective. 

Habeas  corpus  by  James  Watson  against 
S.  A.  Daniel,  sheriff.    Petitioner  remanded. 

Greever,  Gillespie  A  Divine^  of  TaKwell, 
for  petitioner.  G.  L.  Counts  and  litz  & 
Harman,  all  of  Welch,  and  Jna  T.  Sinuns, 
of  Charleston,  for  respondent 

POFFENBARGER,  P.  James  Watson, 
who  is  in  the  custody  of  the  sheriff  and 
Jailer  of  McDowell  county,  under  a  Jail  sen- 
tence of  60  days,  imposed  by  the  mayor  of 
the  town  of  Welch,  acting  as  a  Justice  of 
the  peace  ex  offldo  of  said  county,  for  the 
offense  of  idleness  or  vagrancy,  created  by 
provisions  of  chapter  12  of  the  Acts  of  the 
Second  Ebctraordinary  Session  of  the  Legis- 
lature of  1917,  seeks  liberation  from  sudi 
custody  by  a  writ  of  habeas  corpus,  on  the 
ground  of  alleged  lack  of  Jurisdiction  in  the 
mayor  of  the  town  of  Welch  to  impose  the 
sentence  under  which  he  is  confined,  the  of- 
fense having  been  committed  and  the  arrest 
made  outside  of  the  corporate  limits  of  the 
town  of  Welch,  but  in  McDowell  coimty,  in 
which  said  town  is  situated. 

[1,4]  The  mayor's  Jurisdiction,  if  any,  is 
conferred  by  section  39  of  chapter  47  of  the 
Code  (sec.  2425),  and  the  first  inquiry  raised 
is  the  interpretation  of  that  section.  It  pro- 
vides that  the  mayor  of  any  city,  town,  or 
village  "shall  be  ex  officio  a  Justice  and 
conservator  of  the  peace  within  the  dty, 
town,  or  village,  and  shall  within  the  same, 
have,  possess  and  exercise  all  the  powers, 
and  perform  all  the  duties  vested  by  law  in 
a  Justice  of  the  peace,  except  that  he  shall 
have  no  Jurisdiction  in  civil  cases  of  causes 
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of  action  arlstng  ont  of  the  corporate  limits  | 
of  the  dty,  town  or  Tillage."  Legislative  In- 
tention to  clothe  mayors  with  the  powers  and 
jurisdiction,  both  dvil  and  criminal,  of  Jus- 
tices of  the  peace,  is  so  clearly  expressed  as 
to- put  it  beyond  cavil  or  doubt.  The  statute 
says  he  shall  have,  possess,  and  exercise  all 
powers  and  perform  all  duties  rested  by  law 
in  a  Justice  of  the  peace.  There  are  some 
limitations  upon  his  Jurisdiction,  but  they 
are  only  territorial  in  character.  The  gen- 
eral terms  Just  referred  to  vest  in  him  com- 
plete civil  Jurisdiction  of  causes  of  action 
arising  within  the  cor];>orate  limits  of  his 
city,  town,  or  village,  and  may  carry  it 
throughout  the  county,  but  for  the  limita- 
tion expressly  withholding  from  his  Jurisdic- 
tion such  causes  of  action  arising  beyond  the 
corporate  limits.  If  the  phrases,  ''within 
the  dty,  town,  or  village,**  and  "within  the 
same^"  are  -not  limitations  thereof,  it  does. 
His  Jurisdiction  of  criminal  cases  is  not  lim- 
ited to  offenses  committed  within  the  cor- 
porate limits  in  the  same  way,  if  at  all.  If 
there  is  such  a  limitation,  it  is  effected  by 
the  use  of  other  terms  which,  if  intended  ha 
words  of  limitation  respecting  the  place  of 
the  origin  of  the  offense  or  cause  of  action, 
would  restrict  both  the  dvil  and  criminal 
jurisdiction  to  those  arising  within  the  cor- 
porate limits.  They  are  two  prepositl(»al 
phrases  above  referred  to.  The  manifest 
purpose  of  their  use  was  to  define  and  limit 
the  territory  within  whidi  the  mayor  shall 
hold  his  court  or  personally  exercise  the  Ju- 
risdiction conferred.  Such  a  restriction  con- 
forms to  the  prindple  and  the  reasons  of 
public  policy  which  induced  the  framers  of 
the  Constitution  to  require  Justices  of  the 
peace  to  reside  in  th^  respective  districts, 
notwithstanding  coextensivenesB  of  their  Ju- 
risdiction with  the  boundaries  of  their  coun- 
ties, and  upon  which  it  was  held  in  Johnston 
▼.  Hunter,  50  W.  Va.  S2,  40  S.  B.  448,  and 
Stanton-Belment  Co.  v.  ciuse,  47  W.  Va.  779, 
35  S.  £.  851,  that  a  Justice  of  the  peace  has 
no  personal  power,  under  the  Constitution 
and  laws  of  the  state,  to  hear  and  determine 
causes  outside  of  his  district,  except  in  those 
instances  in  which  he  is  specially  authorized 
by  law  to  do  so.  If  there  is  any  reason  at 
all  for  such  a  limitation,  its  weight,  suffi- 
ciency, and  merit  are  questions  for  the  Leg- 
islature, not  the  court  Some  reasons  for  it 
are  clearly  apparent.  The  restriction  en- 
ables a  defendant  in  a  dvil  action  to  know 
within  what  territory  the  mayor's  office  may 
be  found  when  he  is  acting  as  a  Justice  of 
the  peaca  If  not  limited  to  the  corporate 
boundaries  of  his  dty,  town,  or  village,  he 
might  make  his  process  returnable  anywhere 
in  the  county.  It  may  be  to  the  advantage 
of  the  public  that  officers  making  arrests  and 
persons  arrested  may  know  a  person  dothed 
with  the  powers  of  a  Justice  of  the  peace 
may  be  found  in  any  incorporated  city,  town, 
or  village,  or  that  persons  desiring  to  insti- 
tute criminal  proceedings  may  always  find 


such  an  officer  In  any  town.  But  for  this 
restriction  there  might  be,  under  certain  cir- 
cumstances, an  Inducement  to  mayors  to  ab- 
sent themselves  from  their  posts  of  duty  in 
the  exercise  of  the  Jurisdiction  of  Justices  in 
other  portions  of  the  county.  However  slight 
and  inconsequential  these  reasons  may  ap- 
pear to  be,  they  are  amply  suffident  to  sus- 
tain a  presumption  that  they  may  have  en- 
tered into  the  deliberations  of  the  legisla- 
tive body  in  the  framing  and  passing  of  the 
statute.  This  presumption  is  aided  and 
strengthened  by  an  implication  arising  neces- 
sarily from  the  limitation  imposing  an  ex- 
press territorial  restriction  upon  the  exer- 
cise of  the  dvil  Jurisdiction.  If  the  two 
phrases  referred  to  limited  the  Jurisdiction 
to  the  cognizance  of  offenses  and  causes  of 
action  arising  within  the  corporate  limits, 
the  express  limitation  of  the  dvil  Jurisdic- 
tion to  the  cognizance  of  causes  of  action 
arising  therein  was  altogether  unnecessary. 
That  limitation  must  be  deemed  and  held  to 
have  been  imposed  for  a  puri>ose,  and  that 
purpose  could  have  been  nothing  other  than 
the  imposition  of  a  restriction  not  deemed  to 
have  been  put  on  by  any  of  the  terms  previ- 
ously used.  This  clause  cannot  be  inter- 
preted as  having  been  intended  to  perform 
a  function  already  performed  by  other 
words. 

[6-7]  An  interpretation  of  a  statute  or  a 
dause  thereof  whidi  gives  it  no  function  to 
perform,  and  makes  It  a  mere  repetition  of 
another  clause,  must  be  rejected  as  unsound ; 
for  it  is  presumed  that  the  Legislature  had 
a  purpose  in  the  use  of  every  word  and 
dause  found  In  a  statute,  and  intended  the 
terms  used  to  be  effective.  State  v.  Harden, 
62  W.  Va.  313,  68  S.  B.  715,  60  S.  B.  394; 
Baxter  v.  Wade,  39  W.  Va.  281,  19  S.  E. 
404;  Argand  Refining  Co.  v.  Quinn,  39  W. 
Va.  535,  20  S.  Bu  576 ;  Jackson  v.  Kittle,  34 
W.  Va.  207,  12  S.  B.  484.  It  is  not  unusual, 
in  th0  interpretation  of  statutes^  to  find 
words  and  phrases  limited  In  meaning  and 
effect  by  necessary  implication  arising  from 
some  other  words  or  clauses.  What  is  im- 
plied in  a  statute,  will,  deed,  or  contract  is 
as  much  a  part  of  it  as  what  is  expressed. 
United  States  v.  Babbitt,  95  U.  S.  334,  24  L. 
Bd.  480;  Hasson  v.  City  of  Chester,  67  W. 
Va.  278,  67  S.  B.  731;  State  v.  Harden,  62 
W.  Va.  313,  58  S.  E.  715,  60  S.  B.  394,  Con- 
strued in  the  light  of  these  principles,  the 
statute  manifestly  makes  the  criminal  Juris- 
diction of  a  mayor  acting  as  a  Justice  of  the 
peace  extend  throughout  the  county  in  whlcL 
his  dty,  town,  or  village  Is  situated,  but  re- 
quires him  to  keep  his  office  and  perform  his 
duties,  when  acting  as  a  Justice,  within  the 
corporate  limits  of  such  dty,  town,  or  vil- 
lage. This  conclusion  gives  every  word  in 
the  statute  purpose  and  effect,  and  harmon- 
izes with  those  expressed  In  other  decisions 
in  which  similar  statutes  have  been  con- 
strued. Weber  v.  Hamilton,  72  Iowa,  577,  34 
N.  W.  424;    Smith  v.  Jones,  65  Miss.  278,  3 
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South.  740;  Nickles  v.  Kendricks,  73  Miss. 
711,  19  South.  582. 

[2,  3]  Under  organic  laws  somewhat  simi- 
lar to  provisions  found  In  our  Constitution, 
courts  of  last  resort  In  Mississippi,  North 
Carolina,  Texas,  and  Wisconsin  have  held 
statutes  purporting  to  vest  the  jurisdiction 
and  powers  of  justices  of  the  peace  In  may- 
ors of  towns  unconstitutional  and  void.  Heg- 
gle  v.  Stone,  70  Miss.  39,  12  South.  253; 
Town  of  Edenton  v.  Wool,  65  N.  C.  379; 
I^each  v.  State,  36  Tex.  Cr.  R.  248,  36  S.  W. 
471 ;  Ex  parte  Knox  (Tex.  Cr.  App.)  39  S.  W. 
670;  Attorney  General  v.  McDonald,  3  Wis. 
805.  The  two  Texas  cases  cited  were  decided 
by  the  Criminal  Court  of  Appeals  of  that  state. 
A  decision  by  the  Supreme  Court  of  Texas, 
holding  the  exact  opposite,  Is  found  in  May 
V.  Flniey,  91  Tex.  352,  43  S.  W.  257.  In  that 
State  is  found  the  anomaly  of  two  directly 
opposite  holdings  by  courts  of  last  resort 
In  Weber  v.  Hamilton,  72  Iowa,  577,  34  N. 
W.  424,  decided  by  the  Supreme  Court  of 
Iowa  and  sometimes  cited  as  authority  for 
the  constitutionality  of  a  statute  similar  to 
the  one  now  under  consideration,  the  con- 
stitutional questloh  seems  not  to  have  been 
raised.  As  to  it  the  opinion  Is  silent  As 
courts  do  not,  ex  mero  motu,  raise  constitu- 
tional questions,  nor  pass  over  them  in  silence 
when  properly  raised  'by  litigants,  it  may 
well  be  assumed  that  the  court  did  not,  in 
the  case  mentioned,  pass  upon  the  constitu- 
tionality of  the  statute  it  construed. 

Our  Constitution,  like  those  of  most,  if  not 
all,  of  those  of  the  other  states,  provides  eo 
nomine,  in  article  8,  for  a  court  of  last  re- 
sort, certain  courts  of  original  and  general 
Jurisdiction,  and  justices  of  the  peace  as 
courts  of  limited  jurisdiction,  for  the  admin- 
istration of  justice  throughout  the  state. 
Section  19  of  that  article  continues  the  ex- 
istence of  the  municipal  court  of  Wheeling 
imtil  otherwise  provided  by  law,  and  ecc- 
pressly  vests  power  and  authority  In  the  Leg- 
islature to  establish  courts  of  limited  juris- 
diction within  any  county,  incorporated  city, 
town,  or  village,  with  the  right  of  appeal  to 
the  circuit  court,  subject  to  such  limitations 
ns  may  be  provided  by  law,  and  continues  the 
existence  of  all  courts  of  limited  jurisdiction 
established  in  any  county,  incorporated  city, 
town,  or  village,  prior  to  the  adoption  of  the 
Constitution,  until  otherwise  provided  by 
law.  At  the  date  of  the  adoption  of  the  Con- 
stitution every  mayor  of  a  city,  town,  or  vil- 
lage in  the  state  was  ex  officio  a  justice  of 
the  peace.  Code  1868,  c.  47,  {  39.  The  pow- 
ers of  the  office  of  justice  of  the  peace  had 
been  annexed  to  the  office  of  mayor  as  far 
back  as  1849  at  least.  Code  1860,  c,  48,  J  6 ; 
Code  1849,  c.  48,  f  6.  Mayors  were  no  doubt 
magistrates  In  Virginia  at  the  early  date  of 
1796,  for  an  act  of  the  General  Assembly 
then  passed  provided  as  follows: 

"That  the  magistrates  of  any  corporate  town 
shall  have  the  same  power  to  examine  privily, 
and  take  the  acknowledgment  of,  a  feme  covert 


to  a  conveyance,  and  to  certify  the  same,  as  is 
by  law  given  to  justices  of  peace  of  a  county," 
Revised  Code  1819,  c  261,  §  2. 

Mayors  of  towns,  then,  at  the  date  of  the 
adoption  of  the  Constitution,  were  ex  officio 
justices  of  the  peace,  and  their  courts  were 
courts  of  limited  jurisdiction  established  in 
cities,  towns,  and  villages ;  for  the  Constitu- 
tion itself  (article  8,  §  12)  treats  justices' 
courts  as  inferior  tribunals,  saying: 

"The  circuit  court  shall  have  supervision  and 
control  of  all  proceedings  before  justices  and 
other  inferior  tribunals,  by  mandamus,  prohibi- 
tion and  certiorari." 

This  clause  has  been  properly  construed 
as  so  defining  them.  Rosin  Coal  Land  Go. 
v.  Martin,  94  S.  G.  358.  Having  and  exercis- 
ing judicial  powers,  mayors  acting  as  justices 
were  courts.  Not  being  courts  of  general 
jurisdiction,  they  must  have  been  courts  of 
limited  jurisdiction.  Moreover,  they  fell 
within  the  well-settled  legal  meaning  of  the 
technical  terms,  "court  of  limited  jurisdic- 
tion," which  the  framers  of  the  Constitution 
ara  deemed  to  have  used  advisedly.  The  con- 
tinuance of  the  existence  of  all  courts  of 
limited  jnrlsdiction,  established  in  counties 
and  incorporated  cities,  towns,  and  villages, 
before  the  date  of  the  adoption  of  the  Consti- 
tution, by  section  19  of  article  8,  plainly  and 
necessarily  includes  mayor's  courts  exerdslDg 
the  powers  of  justices  of  the  peace ;  and  the 
continuance  of  snch  courts  Indicates  the  pui^ 
pose  and  scope  of  the  other  provision  author- 
izing the  Legislature  to  establish  courts  of 
limited  jurisdiction  in  any  county,  Incoipoi^ 
ated  city,  town,  or  village;  for  the  descrip- 
tion of  the  courts  to  be  established  in  the 
clause  authorizing  creation  of  courts,  after  the 
adoption  of  the  Constitution,  is  exactly  the 
same  as  the  description  of  the  courts  of 
limited  jurisdiction,  the  existence  of  whldi 
was  contlnned.  Both  classes  are  described 
as  being  courts  of  limited  jurisdiction.  More- 
over, it  cannot  be  assumed  that  the  framers 
of  the  Constitution  intended  officers  of  the  ex- 
isting cities  and  towns  to  have  diflPerent  pow- 
ers or  greater  jurisdiction  than  like  officers 
in  cities,  towns,  and  villages  to  be  afterwards 
organized  and  established.  There  was  abso- 
lutely no  reason  for  any  such  distinction. 
On  the  contrary,  the  principle  of  unifbrmity, 
or  at  least,  similarity,  in  t&e  powers  of  mu- 
nicipal corporations  and  their  officers,  fur- 
nishes ground  of  strong  argument  against  in- 
tent to  make  any  snch  difference  or  distinc- 
tion. The  clause  continuing  the  existence  of 
courts  of  limited  jurisdiction,  established  be- 
fore the  date  of  the  adoption  of  the  Constitu- 
tion, affords  ample  ground  for  distinction  be- 
tween this  case  and  those  involved  In  the  de- 
cisions denying  legislative  power  to  confer 
the  jurisdiction  of  justices  of  the  peace  upon 
the  mayors  of  towns.  If  any  of  the  Constitn- 
tions  of  other  states,'  construed  as  denjlBg 
such  power,  contain  a  similar  provision,  it 
has  not  been  adverted  to  in  any  of  the  oplc- 
ions.     Our  conclusion  Is  that  the  Gonstito- 
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tion  expressly  confers  power  on  the  Legisla- 
ture to  clothe  mayors  of  cities,  towns,  and 
Tillages  with  the  powers  and  Jurisdiction  of 
Justices  of  the  peace. 

These  conclusions  clearly  deny  the  relief 
sought,  and  the  petitioner  will  he  remanded 
to  the  custody  of  the  Jailer  of  McDowell 
county. 


(82  W.  Va.  182) 

DAVIS  et  aL  t.  CHEUVRONT. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  26,  1918.) 

(Syllalus  ly  the  Court.) 

1.  Trusts  ^=>350(2)— Convetancr— Enfobce- 

MENT. 

Where  a  father  conveys  his  land  to  two  of 
his  children  jointly,  in  consideration  for  the 
maintenance  and  support  of  himself  and  wife 
daring  their  lives,  expressly  providing  in  the 
conveyance  for -such  maintenance  and  support 
upon  the  premises  and  the  right  to  direct  the 
farming  while  he  is  ahle  to  do  so,  and  the  gran- 
tees accept  the  conveyance,  a  lien  or  trust  is 
thereby  created  upon  the  land  in  favor  of  the 
grantor  and  his  wife,  enforceable  in  equity. 

2.  contkibution  ^=»3— subrogation  ^=93(1) 
—Joint  Tbust  fob  Maintenance  of  Gban- 

TOR. 

If  during  the  life  of  one  of  the  beneficiaries 
the  land  is  partitioned  by  suit  between  the  gran- 
tees, and  one  of  them  discharges  more  than  his 
fair  share  of  the  joint  oblii?ation,  equity  will  en- 
tertain his  suit  for  contribution  against  the  oth- 
er, and,  on  the  principle  of  subrogation,  vrill 
charge  the  amount  which  he  is  entitled  to  recov- 
er against  the  portion  of  the  land  assigned  to 
his  joint  obligor. 

Certified  Questions  from  Circuit  Court, 
Roane  County. 

Suit  by  Emma  D.  Davis  and  another 
against  Wm.  M.  Cheuvront.  Demurrer  to 
bill  overruled,  and  questions  of  law  certified 
by  the  circuit  court  on  Joint  application  of 
counsel  for  both  parties.  Decree  affirmed, 
and  cause  remanded. 

Wm.  H.  Bishop,  of  Spencer,  for  plaintiffs. 
Harper  &  Baker,  of  Spencer,  for  defendant. 

WILLIAMS,  J.  The  question  here  certi- 
fied for  our  consideration  is  whether  plain- 
tiffs* bill  presents  a  proper  case  for  equitable 
relief.  A  demurrer  to  the  bill  was  overruled, 
and  the  questions  of  law  arising  thereon 
were  certified  to  this  court  by  the  circuit 
court  of  Roane  county,  on  Joint  application 
of  counsel  for  the  respective  parties,  under 
the  provisions  of  section  1,  c.  135,  Barnes' 
Code. 

The  suit  Is  brought  by  Emma  D.  Davis 
and  William  H.  Davis,  her  husband,  against 
William  M.  Cheuvront.  It  appears  from  the 
averments  of  the  bill  and  exhibits  therewith 
filed  that  Mrs.  Davis  is  a  daughter  of  Chris- 
topher and  Mary  Stutler,  both  of  whom  are 
now  deceased,  and  also  a  sister-in-law  of  de- 
fendant, he  having  married  her  sister  many 
years  ago.  On  October  29,  1907,  Christopher 
Stutler  and  Mary  his  wife  conveyed  to  their 


daughter,  the  plaintiff,  and  to  defendant 
Jointly,  a  tract  of  118  acres  of  land,  worth 
about  $1,500,  in  consideration  of  which  the 
said  grantees  agreed  to  pay  all  debts  owing 
by  the  grantors  and  support  them  during 
their  lives,  furnishing  them  good  and  whole- 
some food  and  proper  medical  attention  and 
sufficient  clothing;  the  deed  expressly  pro- 
viding that  the  grantors  should  have  a  home 
on  the  land  and  be  maintained  thereon.  The 
grantees  then  orally  agreed  between  them- 
selves that  Mrs.  Davis  and  her  husband 
should  move  into  the  house  occupied  by  her 
parents  and  take  care  of  them,  furnishing 
board  and  clothing,  and  medical  attention 
when  necessary,  and  defendant  was  to  com- 
pensate her  for  one-half  the  value  of  the 
services  thus  rendered  and  for  one-half  the 
expenses.  They  also  agreed  that  each  should 
at  once  pay  as  much  of  the  debts  as.  they 
were  able  to  pay,  and  that  plaintiff  W.  H. 
Davis  should  look  after  renewing  such  notes 
as  they  were  not  then  able  to  pay,  and  for 
any  debts  paid  by  him  out  of  his  own  funds 
he  was  to  be  reimbursed  by  his  wife  and  the 
defendant  Jointly,  and  after  all  the  debts 
were  paid  there  was  to  be  an  adjustment 
among  the  parties.  A  like  agreement  was 
made  respecting  the  funeral  expenses.  Be- 
ginning in  October,  1907.  plaintiffs  maintain- 
ed, nursed,  and  boarded  their  parents,  pro- 
viding them  with  such  food  and  medical  at- 
tention as  they  needed  during  their  lives. 
Christopher  Stutler  died  on  the  10th  of  De- 
cember, 1907,  and  his  wife  on  the  26th  of  Sep- 
tember, 1913.  Neither  of  them  was  able  to  care 
for  himself  or  herself  during  the  time  plaintiff 
undertook  the  care  of  them.  Within  one 
year  after  the  deed  was  made  defendant  mov- 
ed his  married  son  into  another  house  on  the 
land.  Insisting  that,  as  his  tenant,  his  son 
should  till  one-half  the  farm,  and,  out  of 
the  products,  contribute  defendant's  one-half 
of  the  sustenance  necessary  to  maintain  the 
grantors.  Notwithstanding  he  occupied  the 
house  and  made  use  of  more  than  half  the 
land  until  September,  1912,  he  contributed 
nothing  in  the  way  of  personal  services  in 
nursing  or  caring  for  the  old  people,  and 
furnished  nothing  for  their  maintenance. 
In  the  meantime  defendant  executed  an  oil 
and  gas  lease  on  the  whole  of  said  tract  of 
land,  collected  large  rentals  therefrom,  and 
has  not  accounted  to  plaintiff,  Eimma  D.  Da- 
vis, for  her  portion  thereof.  In  1910  he  in- 
stituted a  partition  suit  against  plaintiff, 
and  the  land  was  partitioned  by  final  decree, 
entered  in  September,  1911.  But  the  mat- 
ters presented  in  this  suit  were  not  therein 
brought  to  the  attention  of  the  court,  and 
were  not  adjudicated,  for  the  alleged  reason 
that  plaintiff's  mother  was  then  living,  and 
the  Joint  obligation  to  support  her  not  then 
discharged.  The  decree  of  partition  express- 
ly retained  a  lien  on  each  parcel  of  said 
land  for  her  support,  according  to  the  provl- 
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8ions  of  the  deed  of  October  29,  1907.  The 
bill  avers  the  care  and  nursing  of  Mary  Stut- 
ler  by  plaintiff  was  worth  at  least  $5  per 
week,  and  amounted  to  $1,520  for  the  whole 
time;  that  the  cost  of  her  clothing  was  $25 
per  year,  amounting  in  all  to  $125;  that  her 
medicine  cost  $10  per  year  and  amounted  to 
$50;  and  that  one-half  of  said  sums,  or  $S47^ 
50,  was  chargeable  to  defendant.  Plaintiff 
admits  defendant  paid  for  the  coffins  when 
the  old  peof^le  were  burled,  but  she  avers  he 
will  not  Inform  her  respecting  their  cost 
She  also  avers  he  claims  something  for  serv- 
ices claimed  to  have  been  rendered  in  caring 
for  the  old  people,  but  declines  to  Inform 
her  of  the  amount  of  such  claims.  She  al- 
leges, however,  they  will  not  exceed  $100  al- 
together, and  that  he  will  not  inform  her  of 
the  amount  of  Christopher  Stutler's  debts 
which  he  claims  he  has  paid,  and  avers,  on 
information  and  belief,  they  will  not  exceed 
$40.  In  view  of  their  joint  obligation  and  the 
complication  of  their  accounts,  and  the  re- 
fusal of  defendant  to  inform  her  of  the  ex- 
penditures made  by  him  in  the  discharge  of 
their  Joint  trust,  she  prays  that  he  be  re- 
quired to  make  full  disclosure  of  the  same; 
that  she  be  subrogated  to  the  benefits  of  the 
lien  created,  by  the  deed  of  October  29,  1907, 
for  the  support  and  maintenance  of  her  par- 
ents ;  that  said  lien  be  enforced  against  that 
part  of  the  land  assigned  to  defendant  in  the 
partition  suit;   and  for  general  relief. 

[1,2]  The  bill  presents  a  good  cause  for 
equitable  relief.  The  parties  were  jointly 
bound  to  perform  the  undertaking  or  trust, 
and  each  was  required  to  bear  an  equal  share 
of  the  burden.  If  plaintiff  has  performed 
more  than  her  part  as  she  alleges,  she  has 
a  right  to  demand  contribution  from  defend- 
ant. The  maintenance  and  support  were  to 
be  furnished  at  the  home  of  the  old  people 
on  the  land  conveyed  and  became  a  charge  or 
lien  on  the  land,  in  the  nature  of  a  trust 
The  character  of  the  conveyance  and  the 
provisions  for  the  support  of  the  grantors 
are  very  similar  to  those  appearing  in  the 
well-considered  case  of  McClure  v.  Cook,  39 
W.  Va.  579,  20  S.  B.  612,  and  the  principles 


theirein  applied  govern  here.     It  was  there 
held: 

"Where  in  a  deed  of  settlement  from  father 
to  son  a  tract  of  land  is  conveyed  on  the  con- 
sideration that  the  son  will  support  for  life  his 
father  and  his  wife,  the  grantors,  and  the  deed, 
taken  as  a  whole,  shows  the  intention  to  be  to 
charge  the  real  estate  conveyed  as  security  for 
the  performance  of  such  duty,  it  is  not  necessary 
that  a  lien  on  the  land  for  such  support  be  ex- 
pressly reserved  on  the  face  of  the  conveyance.** 

It  appears  from  the  deed  exhibited  with 
the  bill  tQ  this  case,  which  must  be  consider* 
ed  as  a  part  of  the  bill,  that  the  intention 
of  the  grantors  was  to  make  their  mainte- 
nance and  support  a  charge  upon  the  land. 
The  deed  provides: 

"Such  support  and  maintenance  to  be  furnish- 
ed, and  provided  for  them  by  the  parties  of  the 
second  part  upon  the  land  herein  conveyed,  and 
it  is  also  understood  and  agreed  that  the  said 
Christopher  Stutler  may  have  the. right  to  direct 
the  farming  of  said  land  while  he  is  able  to  do 
so." 

And  further  along  In  the  deed  this  lan- 
guage occurs: 

"It  is  also  understood  and  agreed  that  the 
parties  of  the  first  part  retain  for  themselves  a 
Lome  upon  the  said  land  during  their  natural 
Uves." 

This  language  is  even  stronger  than  the 
terms  used  by  Jacob  Cook  and  his  wife  In 
their  deed,  in  the  case  above  cited,  to  create 
a  lien  upon  or  trust  in  the  land  for  the  sup- 
port of  the  grantors.  The  land  being  thos 
charged  with  a  trust  or  lien  for  the  support 
of  the  grantors,  either  of  them,  if  living, 
would  have  the  right  to  go  into  a  court  <tf 
equity  to  enforce  It,  and  it  is  needless  to 
cite  authorities  for  the  familiar  proposition 
that,  where  two  persons  are  jointly  and 
equally  bound  to  discharge  a  lien  on  land 
or  execute  a  trust  attaching  to  the  same,  the 
one  who  pays  more  than  an  equal  part,  or 
performs  more  than  his  fair  share  of  the 
burden,  has  a-  right  to  apply  to  a  court  of 
equity  for  contribution  from  his  joint  tenant 
or  joint  obligee,  and  to  be  subrogated  to  the 
rights  of  the  vendor  or  beneficiary.  The  de- 
murrer was  properly  overruled,  and  the  de- 
cree will  be  afilrmed,  and  the  cause  remand- 
ed for  further  proceedings. 


W.Va.)         CITY  OF  WHEELINO  ▼.  OHBSAPEAKE  A  POTOMAO  TEL.  00. 


653 


(»  W.  Va.  206) 

CITY  OP  WHEJBLING  v.  CHESAPEAKE  & 
POTOMAO  TELEPHONE  CO.  et  al. 

(No.  47.) 

(Supreme  Court  of  Appeals  of  West  Virginia* 
March  26,  1018.) 

(Syllalma  by  the  Court,) 

1.  Franchises  ^=»11  —  Secowdabt  Munici- 
pal. Franchise— Conditions  Precedent. 

The  right  of  a  public  service  corporation  to 
hold  and  enjoy  a  secondary  franchise  granted 
by  a  municipal  corporation  and  conferring  priv- 
ileges and  rights  within  the  limits  of  the  city, 
town,  or  village,  that  can  be  exercised  only  by 
its  permission,  depends  upon  the  continuous  per* 
formance  of  the  public  duties  assumed  by  the 
acceptance  of  the  franchise,  constituting  a  con- 
dition precedent  to  such  right 

2.  Franchises  ^=»11— Municipai<  Franchisb 
—Resgission—Equitt   JUBISDIOnON. 

On  the  failure  of  such  performance,  the 
right  or  privilege  granted  by  the  franchise  termi- 
nates, and  a  court  of  equity  has  jurisdiction  to 
cancel  the  franchise,  by  way  of  rescission  of  the 
contract  between  tne  granting  and  accepting 
corporations. 

8.  £^ANCHisEs  4d=»15— Bnx  foe  Besgission— > 
Parties. 
The  assignor  of  such  a  franchise,  having  no 
interest  in  it  and  not  goilty  of  any  act  or  con* 
duct  constituting  ground  for  such  rescission,  is 
not  a  necessary  party  to  a  bill  filed  to  effect  it 

4.  Telegraphs  and  Telephones  ^=»1&— Mu- 
nicipal Franchise—Unauthorized  Acts-^ 
Injunction. 

A  telephone  company  holding  a  franchise  for 
the  installation,  maintenance,  and  operation  of 
one  telephone  system  in  a  city,  town,  or  village 
cannot,  without  the  consent  of  such  municipal 
corporation,  take  over  by  purchase  another  sys- 
tem, constructed  by  another  company,  under 
another  franchise,  and  operate  both  systems 
separately  and  contemporaneously,  nor  use  the 
locations  of  such  other  system  in  the  streets  for 
wires  and  other  appliances  of  its  own  system. 
nor  take  the  benent  of  other  privileges  granted 
to  such  other  company,  without  having  ao- 
qoired  its  franchise,  as  well  as  its  tangible  prop- 
erty; and  a  court  of  equity  has  jnrisdlction  to 
enjoin  such  acts. 

5.  Equity  «=»226— Bill— Joint  Demurrer. 

A  joint  demurrer  to  a  bill  in  equity  by  two 
defendants  Qperates  jointly  and  severally,  and 
may  be  sustained  as  to  one  of  them  and  over- 
ruled as  to  the  other. 

6.  Equity  <&:=>233—DEiixrRRER— Ruling. 

A, general  demurrer  to  a  bill  in  equity  set- 
ting up  several  grounds  for  relief  challenges  the 
sufficiency  of  the  bill  as  a  whole  and  does  not 
call  for  adjudication  as  to  the  sufficiency  of 
each  of  the  several  parts. 

7.  Appeal  and  Error  <8=>843(4)— Cbrtibtoa- 
TioN  OF  Question— Affirmance. 

Upon  a  certification  of  the  overruling  of 
such  a  demurrer,  under  the  last  clause  of  sec- 
tion 1  of  chapter  135  of  the  Code  1913  (section 
4981),  the  appellate  court,  on  finding  one  part 
of  the  bill  sufficient,  will  affirm  the  decision, 
without  inquiry  as  to  the  sufficiency  of  the  oth- 
er parts. 

Questions  Certified  from  Circuit  Court, 
Ohio  County. 

Bill  by  the  City  of  Wheeling  against  the 
Chesapeake  &  Potomac  Telephone  Company 
and  the  Consolidated  Telephone  Comx>any. 
Demurrer  to  bill  overruled,  and  question  cer- 
tified by  circuit  court  on  joint  application  of 


the  parties.    Decree  afSrmed,  and  cause  re- 
manded. 
See,  also,  94  S.  B.  511. 

M.  J.  Cullinan,  Jas.  W.  Ewing,  and  Frank 
W.  Nesbitt,  all  of  Wheeling,  for  plaintiff. 
Caldwell  &  Caldwell,  of  Wheeling,  C.  Walter 
Artz,  of  New  York  City,  and  J.  Bernard 
Handlan,  of  Wheeling,  for  defendants. 

POFFBNBARGER,  ?.  On  15  stated 
grounds,  some  of  which  do  not  differ  materi- 
ally, the  Chesapeake  &  Potomac  Telephone 
Company  and  the  Consolidated  Telephone 
Company,  both  West  Virginia  corporations, 
jointly  demurred  to  the  amended  bill  of  the 
city  of  Wheeling,  filed  in  lieu  of  Its  original 
bill  on  which  a  temporary  Injunction  had 
been  granted,  praying  the  r^ief  sought  by 
said  original  bill,  namely,  an  adjudication  of 
title  in  itself  to  all  of  the  property  of  the 
Consolidated  Telephone  Company,  by  for- 
feiture under  and  by  virtue  of  a  clause  of  a 
franchise  granted  to  the  National  Telephone 
Company  and  assigned  to  the  Consolidated 
Telephone  Company;  an  injunction  inhibiting 
and  restraining  the  defendants  from  inter- 
ference with  the  cables,  poles,  wires,  con- 
duits, instruments,  apparatus,  appliances,  and 
all  other  property  alleged  to  have  been  for- 
feited to  the  city  as  aforesaid,  and  from  in 
any  wise  removing  or  taking  away  any  of 
the  same  or  any  porti<m  thereof  or  inter- 
mingling the  same  with  any  other  property 
of  the  defendants,  or  either  of  them,  until 
the  further  order  of  the  court ;  and  a  disclo- 
sure of  the  nature  and  character  of  all  the 
items  of  property  purchased  by  the  Chesa- 
peake &  Potomac  Tel^hone  Com^pany  from 
the  Consolidated  Telephone  Company,  and  an 
accounting  for  such  portions  of  said  property 
as  have  been  taken  away  and  removed  by  the 
defendants  or  either  of  them.  The  court 
overruled  the  demurrer,  and,  on  the  joint 
application  of  the  parties,  certified  its  deci- 
sion to  this  court  for  review,  in  accordance 
with  the  provisions  of  the  last  clause  of  sec- 
tion 1  of  chapter  135  of  the  Code  (section 
4981).  The  demurrer  was  joint  and  devoid  of 
written  assignments  of  grounds,  but  the  court 
certified  the  grounds  above  referred  to,  which 
were  no  doubt  orally  assigned  in  argument.. 
The  general  purpose  of  the  bill  is  prevention 
of  the  merger  and  consolidation  of  two  tele- 
phone systems. 

The  bill  represents  and  shows  that  for  a  long 
time  prior  to  April  10,  1900,  the  Central  Dis- 
trict &  Printing  Telegraph  Company,  a  corpo- 
ration, owned  and  operated  a  complete  tele- 
phone system  throughout  the  dty  of  Wheeling, 
under  a  franchise  granted  by  the  city,  and  for 
some  distance  beyond  its  limits,  without  any 
competition  whatever.  On  that  date,  the 
council  of  the  city  passed  an  ordinance  grant- 
ing a  franchise  to  the  National  Telephope 
Company  of  West  Virginia  and  its  assigns. 
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and  thereafter  both  of  said  companies  con- 
ducted separate  and  competitive  telephone 
systems  in  the  city.  Some  time  after  April 
10,  1900»  the  former  changed  its  name  and 
was  subsequently  known  as  the  Central  Dis- 
trict Telephone  Company.  On  January  15, 
1914,  the  Consolidated  Telephone  Company,  a 
West  Virginia  corporation,  purchased  from 
the  National  Telephone  Company  its  fran- 
chise and  all  of  its  business,  property,  and 
contracts,  and  thereafter  conducted  and  car- 
ried on  the  business  in  its  name,  until  Decem- 
ber 30,  1916.  On  that  date,  the  Central  Dis- 
trict Telephone  Company,  by  deed,  conveyed 
to  the  Chesapeake  &  Potomac  Telephone  Com- 
pany all  of  its  buildings,  plants,  switch- 
boards, wires,  cables,  poles,  conductors,  sub- 
ways, conduits,  instruments,  tools,  apparatus, 
office  fixtures,  furniture,  rights  of  way,  ease- 
ments, permissions,  leased  contracts,  claims, 
and  demands,  and  all  current  net  assets,  as 
well  as  all  rights,  privileges,  and  franchises 
then  owned  and  possessed  by  it  On  the 
same  day,  the  Consolidated  Telephone  Com- 
pany, by  its  deed,  sold  and  conveyed  to  the 
Chesapeake  &  Potomac  Telephone  Company 
everything  it  possessed,  except  the  assigned 
franchise  granted  by  the  city  to  the  National 
Telephone  Company,  which  franchise  was  ex- 
pressly excepted  from  the  operation  of  the 
deed.  Having  thus  acquired  all  of  the  prop- 
erty and  business  of  the  two  competing  com- 
panies and  the  franchise  under  which  one  of 
them  carried  on  its  business,  the  Chesapeake 
&  Potomac  Telephone  Company  maintained 
and  operated  the  two  separate  and  distinct 
telephone  systems  and  continues  to  do  so,  but 
it  claims  the  right  to  convert  and  combine 
them  into  one,  and  manifests  intention  to  do 
so.  Informed  of  its  purpose  and  intention, 
the  council  of  the  city  of  Wheeling,  on  Sep- 
tember 18,  1917,  passed  a  resolution  calling 
upon  said  last-named  company  to  appear  at 
a  regular  meeting  of  the  council,  to  be  held 
within  30  days  from  the  date  thereof,  and 
make  a  full  disclosure  of  its  transacticms 
with  the  Consolidated  Telephone  Company, 
assignee  of  the  National  Telephone  Company, 
and  its  purpose  in  the  purchase  of  what  was 
known  as  the  National  Telephone  Company 
system,  and,  if  it  should  appear  to  have  been 
a  consolidation  of  the  two  systems  or  an  at- 
tempt to  consolidate  them,  to  show  cause  or 
reason,  if  any  it  could,  why  the  property 
theretofore  owned  and  operated  by  the  Na- 
tional Telephone  Company,  its  successors, 
and  assigns,  should  not  be  forfeited  to  the  city 
and  taken  over  by  it.  Service  of  copies  of 
the  resolution  was  accepted  by  the  statutory 
attorneys  of  the  Consolidated  Telephone  Com- 
pany and  the  Chesapeake  &  Potomac  Tele- 
phone Company,  but  neither  of  them  ever 
made  any  appearance  before  the  council. 
Their  representatives,  however,  met  with  the 
city  manager  and  city  sollciitor  of  the  city  of 
Wheeling  and  discussed  the  transaction  com- 
plained of,  but  no  settlement  was  agreed  up- 1 


on.  On  the  termination  of  these  negotiations, 
if  not  earlier,  the  Chesapeake  &  Potomac  Tel- 
ephone pompany  began  the  physical  merger 
and  consolidation  of  the  two  systems,  and 
proceeded  therewith  until  the  injunction  al- 
ready mentioned  was  awarded  on  the  origi- 
nal bill.  In  the  meantime,  the  city  council 
passed  a  resolution,  October  30,  1917,  declar- 
ing a  forfeiture  of  all  rights  and  privileges 
granted  to  the  National  Telephone  Company 
April  10,  1900,  as  well  as  a  forfeiture  of  the 
title  to  all  of  the  property  of  said  Consoli- 
dated Telephone  Company,  to  the  city  of 
Wheeling,  and  directing  the  city  solicitor  to 
institute  and  prosecute  such  proceedings  as 
he  should  deem  necessary  to  prevent  the  re- 
moval, destruction,  or  loss  of  said  property, 
or  any  of  it,  or  the  intermingling  thereof 
with  the  property  and  telephone  system  of 
the  Chesapeake  &  Potomac  Telephone  Com- 
pany, and  to  secure  for  the  city  possession  of 
all  of  said  property. 

The  provisions  of  the  National  Telephone 
Company's  franchise,  granted  April  10,  1900, 
upon  which  the  city  founds  its  claim  of  a 
contractual  right  or  Interest  in  the  Consoli- 
dated Telephone  Company's  poles  and  under- 
ground system,  the  use  of  its  plant,  and  right 
to  prevent  merger  and  consolidation  of  its 
system  with  that  of  any  other  telephone  com- 
pany operating  in  the  city,  as  well  as  its 
claim  of  title  to  the  company's  property  by 
forfeiture,  are  sections  6,  8,  and  13  of  the 
ordinance,  reading  as  follows: 

''Sec.  6.  Said  grant  is  upon  the  further  condi- 
tion that  the  city  of  Wheeling  shall  have  the 
right  to  place  on  the  poles  and  within  any  under- 
ground system  of  said  first  named  company, 
and  to  use  and  operate  all  the  wires,  cables, 
devices  and  apparatus  necessary  to  or  used  by 
said  dty  for  fire  alarm,  police,  electric  light 
wires  or  call  system  purposes,  and  at  any  and 
all  times  to  place,  replace,  alter,  repair  and  re- 
plenish the  same." 

"Sec  8.  In  consideration  of  the  grant  men- 
tioned in  the  first  section  of  this  ordinance,  said 
first  named  company  agrees  to  furnish  free  of 
cost  to  said  city,  so  long  as  said  company 
uses  the  franchise  hereby  granted,  forty-five 
telephones  for  municipal  governmental  purposea 
within  said  cit^.  The  said  company  also  hereby 
agrees  to  furnish  said  city,  so  long  as  said  OMn- 
pany  uses  such  franchise,  additional  telephones 
m  said  city,  for  such  purposes,  whenever  or- 
dered by  the  council,  at  a  cost  to  said  dty  of 
fifteen  dollars  per  annum  for  each  of  said  ad- 
ditional telephones." 

"Sec.  13.  This  grant  is  upon  the  further  con- 
dition that  should  the  said  National  Telephone 
Company  of  West  Virginia  at  any  time  combine 
or  sell  out  in  any  manner  whatsoever  to  the 
Central  District  &  Printing  Telegraph  Company 
or  any  other  telephone  or  telegraph  company, 
then  and  in  that  event  all  rights  and  privileges 
hereby  granted  shall  immediately  be  forfeited, 
and  the  whole  plant,  system  and  property  of  the 
said  National  Telephone  Company  of  West  Vir- 
ginia shall  be  forfeited  to  and  confiscated  by 
the  city  of  Wheeling  and  shall  cease  in  every 
respect  to  be  the  property  of  the  said  NationiU 
Telephone  Company  of  West  Virginia." 

[6,  6]  Although  the  demurrer  Is  joint  in 
form.  It  is  joint  and  several  in  effect.  If, 
therefore,  the  bill  is  good  as  to  one  of  the 
defendants  and  bad  as  to  the  other,  the  de- 
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murrer  is  separable  and  may  be  overruled 
as  to  one  of  tbem  and  sustained  as  to  the 
otber.  Mayor  of  London  v.  Levy,  8  Ves.  403, 
404;  Story's  Eq.  PI.  §  445.  If  there  Is  any 
sufficient  ground  of  relief  in  the  bill  as  to 
either  defendant,  the  demurrer  was  proper- 
ly overruled  as  to  him.  Trough  v.  Trough, 
59  W.  Va.  464,  63  S.  E.  630,  4  L.  B.  A.  (N. 
S.)  1185,  115  Am.  St  Rep.  ^0,  8  Ann.  Gas. 
837 ;  Miller  v.  Hare,  43  W.  Va.  647,  28  S.  B. 
722,  39  L.  R.  A.  491 ;  Shoe  Co.  v.  Haught,  41 
W.  Va.  279,  23  S.  B.  553;  Gay  v.  Skeen,  36 
W.  Va.  582,  15  S.  E.  64.  Although  the  court 
certifies  the  general  demurrer  was  based 
upon  numerous  grounds,  it  must  stand  or  fall 
as  a  whole,  except  as  to  the  question  of  par- 
ties. In  other  words,  the  bill  against  a  party 
properly  sued  cannot  be  divided  in  respect 
to  grounds  of  relief  and  held  to  be  good  in 
part  and  bad  in  part  and  sustained  as-  to  the 
former. 

"We  again  say  that  where  a  bill  contains  two 
or  more  matters  of  suit,  one  good,  one  bad,  the 
demurrer  must  be  separate.  This  has  always 
been  law."    Trough  v.  Trough,  cited. 

To  the  same  effect,  see  Story's  Eq.  PI.  §  443, 
and  numerous  authorities  there  cited. 

[4]  Jurisdiction  in  equity  to  cancel  the 
franchise  granted  to  the  National  Telephone 
Company,  by  way  of  rescission,  is  fully  sus- 
tained by  well-considered  decisions  of  courts 
of  the  highest  standing  and  character.  It 
was  the  duty  of  that  company  and  its  suc- 
cessor, the  Consolidated  Telephone  Compa- 
ny, to  prosecute  the  business  authorized  by 
its  franchise  and  render  the  public  the  serv- 
ice it  undertook  by  its  acceptance  of  the 
provisions  of  the  ordinance.  That  duty  was 
a  continuing  obligation,  performance  of  which 
from  day  to  day  and  time  to  time  constitut- 
ed a  condition  precedent  to  its  right  to  hold 
and  enjoy  the  privilege  granted.  Failure  or 
refusal  to  i)erform  it  terminated  the  priv- 
ilege or  franchise,  not  by  way  of  forfeiture, 
but  by  expiration,  agreeably  to  the  intent  and 
purpose  of  the  grant  and  acceptance.  Farm- 
ers' Loan  &  Trust  Ca  v.  Galesburg,  133  U. 
S.  156,  179,  10  Sup.  Ct.  316,  33  L.  Ed.  573; 
City  of  Columbus  v.  Trust  &  Deposit  Co., 
218  U.  S.  645.  31  Sup.  Ct  105,  54  L.  Ed.  1193 ; 
City  of  St  Cloud  V.  Water,  etc.,  Co.,  88  Minn. 
329,  92  N.  W.  1112.  Failure  of  the  Consol- 
idated Telephone  Company  to  discharge  any 
of  the  duties  it  assumed  and  to  exercise  any 
of  the  rights  conferred  upon  it,  after  the 
sale  and  conveyance  of  Its  property  as  afore- 
said, specifically  alleged  in  the  bill,  terminat- 
ed its  franchise  and  gave  the  city  right  to 
have  the  termination  thereof  Judicially  de- 
clared. 

[3]  ThiB  National  Telephone  Company  was 
not  a  necessary  party  to  the  bill  seeking 
such  cancellation,  because  its  interest  in  the 
franchise  had  wholly  ceased,  and  it  was  no 
party  to  the  transaction  constituting  the 
ground  of  the  procedure.  It  had  a  clear 
right  to  assign  its  franchise  and  sell  and 
transfer  Its  property  to  the  Consolidated  Tel- 


ephone Company,  for  the  ordinance  imposed 
no  restriction  upon  the  right  of  sale  to  anj 
noncompeting  company.  On  the  contrary, 
such  a  sale  was  impliedly  authorized  by  the 
grant  of  the  franchise  to  the  National  Tele- 
phone Company  and  Its  assigns.  The  Con- 
solidated Telephone  Company  became  com- 
plete owner  of  the  property,  and  it  alone  com- 
mitted the  act  by  which  the  right  is  alleged 
to  have  been  terminated. 

[1,2]  Jurisdiction  by  injunction  to  limit 
the  Chesapeake  &  Potomac  Telephone  Com- 
pany to  the  exercise  of  rights  and  privileges 
in  the  streets  of  the  city,  lawfully  acquired 
by  it  from  the  Central  District  Telephone 
Company,  whose  franchise  it  has  acquired, 
and  rights  and  privileges  therein  conferred  by 
that  franchise,  and  to  restrain  It  from  the 
exercise  of  rights  in  the  streets  not  so  ac- 
quired or  conferred,  is  beyond  question. 
Landis  Tp.  v.  Gaslight  Co.,  72  N.  J.  Eq.  347, 
65  Atl.  716;  Franklin  v.  Nutley  Water  Co,,  53 
N.  J.  Eq.  601,  32  Atl.  381;  SomerviUe  Water 
Co.  V.  SomervUle  Borough,  78  N.  J.  Eq.  199, 
78  Atl.  793.  There  is  an  allegation  in  the 
bill  which  makes  out  a  case  within  this  juris- 
diction. Under  the  franchise  acquired  from 
the  Central  District  Telephone  Company  by 
the  Chesapeake  &  Potomac  Telephone  Com- 
pany, authorizing  the  maintenance  and  oper- 
ation of  a  certain  telephone  system  installed 
by  the  former,  the  latter  cannot  maintain 
and  operate  another  system  installed  by  an- 
other company  whose  franchise  It  has  not 
acquired,  without  the  consent  of  the  city. 
If  the  acquired  franchise  authorizes  main- 
tenance of  only  one  system,  the  holder  there- 
of cannot  operate  two,  and  thus  subject  the 
streets  to  a  double  burden  for  its  purposes. 
In  other  words,  the  dty  may  be  willing  to 
give  space  for  two  systems  operated  by  dif- 
ferent cpmpanies,  but  unwilling  to  permit 
space  on  its  streets  to  be  used  by  one  com- 
pany for  the  operation  of  two  systems.  The 
difference  may  or  may  not  be  very  material 
in  a  practical  sense,  but  it  obviously  consti- 
tutes a  sufficient  ground  for  denial  of  the 
privilege.  Two  separate  systems  take  twice 
the  space  on  the  street  required  for  one. 
Moreover,  the  expense  incident  to  the  main- 
tenance and  operation  of  two  systems  by  one 
company,  it  authorized,  might  necessitate 
higher  rates  for  service.  All  expenses  right- 
fully incurred  enter  into  the  matter  of  rates, 
for  the  company  is  entitled  to  charge  enough 
to  cover  proper  expenses  and  reasonaT)le  com- 
pensation for  the  use  of  its  invested  capital. 

The  bill  contains  no  prayer  for  an  injunc- 
tion restraining  the  maintenance  of  both  sys- 
tems, but  sets  forth  facts  constituting  ground 
for  the  award  of  such  relief  by  a  final  decree, 
under  the  prayer  for  general  relief,  and  by 
the  award  of  a  temiwrary  injunction  under 
a  mere  amendment  of  the  prayer. 

Although  somewhat  indefinite,  the  bill  suf- 
ficiently alleges  purpose  and  Intention  on. the 
part  of  the  Chesapeake  &  Potomac  Telephone 
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Company  to  use  street  locations  acquired  by 
the  Consolidated  Telephone  Company  in  the 
merger  of  the  two  systems.  According  to  itp 
allegations,  the  purpose  is  to  connect  the 
wires  of  the  two  systems,  possibly  not 
throughout  the  city,  but  in  portions  thereof, 
it  least,  and  thus  effect  a  transfer  of  the 
Central  District  Telephone  Compcmy  system 
to  poles  and  subways  of  the  consolidated  sys- 
tem. Though  the  franchise  under  which  the 
Chesapeake  &  Potomac  Telephone  Company 
operates  is  not  exhibited  with  the  bill,  so  as 
to  enable  the  court  to  see  Just  what  rights 
it  confers,  it  may  be  assumed  that  the  com- 
pawiy  has  no  right  to  set  its  poles  where  it 
pleases,  and  it  has  never  acquired  right  to 
occupy  the  ground  used  by  the  Consolidated 
Telephone  Company.  Indeed,  lack  of  such 
right  is  impliedly  alleged  by  the  bill.  While 
its  allegation  as  to  the  intention  respecting 
use  of  the  Consolidated  Company's  locations, 
poles,  and  subways  are  indefinite,  they  con- 
stitute a  sufficient  basis  for  admission  of 
evidence  defining  occupations  and  use  of 
such  locations,  which  could  be  enjoined  by  a 
final  decree. 

[7]  The  two  grounds  of  Jurisdiction  noted 
are  rendered  more  or  less  obscure  by  the 
main  purposes  of  the  bill,  forfeiture  of  the 


title  to  the  property  of  the  Consolidated 
Company,  prevention  of  the  merger  of  the 
two  systems,  and  maintenance  of  competition 
in  the  telephone  service  of  the  city.  Wheth- 
er there  is  right  of  relief  as  to  these  matters 
or  any  of  them,  it  is  neither  necessary  Dor 
proper  to  inquire.  The  general  demuner 
does  not  raise  them.  To  examine  and  pass 
upon  all  thetdifferent  grounds  set  up  would 
amount  to  the  giving  of  directions  as  to  tbe 
relief  which  might  be  awarded  in  some  in- 
stances and  denied  in  others.  The  function 
of  the  appellate  court,  on  a  certificate  of 
this  kind,^  is  to  test  the  sufficiency  of  tbe 
pleadings  only.  One  good  ground  of  relief  in 
the  bill,  as  to  the  Chesapeake  A  Potomac 
Telephone  Company,  Justified  the  overruling 
of  the  demurrer  as  to  It  Separate  demu> 
rers  going  to  the  various  parts  of  the  bill,  if 
interposed,  would  have  called  for  inquiries 
as  to  the  sufficiency  of  the  parts.  In  the  ab- 
sence thereof,  such  inquiries  and  determina- 
tions would  amount  to  directions  as  to  relief 
to  be  granted  or  denied  on  the  bill,  in  ad- 
vance o^  decisions  respecting  them,  by  tbe 
trial  court 

For  the  reasons  stated,  the  decree  conh 
plained  of  will  be  affirmed,  and  the  cause  » 
manded. 
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ARMOUR  FERTILIZER  WORKS  Y.  AIKEN. 

(No.  253.) 

(Supreme  Court  of  North  Carolina.    April  17, 

1918.) 

1.  Sales   ^=5>267— Express   Wabbantt— Ex- 
clusion OF  Implied  Warranty. 

Subject  to  a  few  recognized  Exceptions,  an 
express  warranty  in  an  executed  contract  of 
sale  will  exclude  one  ordinarily  implied,  where 
the  two  are  of  the  same  general  nature,  or  refer 
to  the  same  or  closely  related  subjects  or  quali- 
ties in  the  thing  sold. 

2.  Agriculture  ^=>7— Sale  of  Febtilizebt-- 
Stipulation— Validity. 

Where  a  note  given  for  the  price  of  fertiliz- 
er stipulated  that  the  buyer  acknowledged  that 
he  had  received  and  used  the  fertilizer  without 
any  guaranty  on  the  part  of  the  seller  or  its 
agents  as  to  results  from  use,  and  that  the  buy- 
er waived  all  claims,  damages,  and  penalties 
in  case  of  deficiency,  except  claim  for  the  actual 
commercial  value  of  deficiency  when  ascertained 
by  the  state  chemist  from  samples  taken  in  the 
presence  of  the  seller's  authorized  representa-. 
tires  from  the  fertilizers  for  which  the  note  was 
g:iven,  such  stipulation  was  broad  enough  to 
exclude  any  evidence  as  to  the  effect  of  the  fer- 
tilizer on  crops,  and  was  a  reasonable  stipula- 
tion, not  opposed  to  public  policy. 

3.  Courts  «ss»168(5)— Jurisdiction  op  City 
CduRT— Counterclaim  in  Excess. 

In  suit  on  a  note  given  for  price  of  fertiliz- 
er, the  buyer's  counterclaim  for  $845  was  be- 
yond the  jurisdiction  of  the  city  court,  and,  that 
of  the  superior  court  being  only  derivative,  the 
damages  could  not  be  properly  insisted  on  strict- 
ly as  a  counterclaim,  though  they  could  be  es* 
*tablished  by  way  of  defense  to  a  smaller  de- 
mand. 

Appeal  from  Superior  Court,  Wake  County ; 
*Lyon,  Judge. 

Action  by  the  Armour  Fertilizer  Works 
against  W.  H.  Aiken.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  action  was  instituted  in  the  dty  court 
and  was  to  recover  the  amount  of  a  promisso- 
ry note  for  $458.04,  bearing  date  May  1,  1916, 
and  due  on  or  before  October  1,  1916.  After 
the  direct  promise  to  pay  the  amount  of  said 
note  and  interest,  the  same  proceeded  as  fol- 
lows: 

"The  consideration  of  this  note  is: 

100  sacks  8—3—2 sacks 

40  sacks  cotton  seed  meal,  7Hl% .  .sacks 

3  sacks  nitrate  of  soda,  18% . . .  .sacks 

"I  hereby  acknowledge  I  have  received  and 
used  the  aboye  fertilizer,  without  any  guarantee 
on  the  part  of  Armour  Fertilizer  Works  or  its 
agents  as  to  results  from  its  use,  and  which 
have  been  inspected,  tagged  and  hranded  under 
and  in  accordance  with  the  laws  of  this  state; 
and  I  hereby  waive  all  claims,  damages  and 
penalties  in  case  of  deficiency,  except  claim  for 
the  actual  commercial  value  of  deficiency  when, 
and  only  when,  ascertained  and  determined  by 
the  state  chemist  from  samples  taken  in  the 
presence  of  seller  or  seller's  authorized  repre- 
sentative, from  fertilizers  for  which  this  note  is 
given. 

''Witness  mj  hands  and  seals  the  day  and 
year  above  written.  W.  H.  Aiken.    [SeaL]" 

Plaintiff  in  his  verified  complaint  alleged 
the  execution  of  the  note  in  form  as  stated, 
and  that  no  part  of  same  had  been  paid, 
though    repeatedly    demanded.      Defendant 


answered  admitting  execution  of  the  note,, 
and  that  no  part  of  same  had  been  paid,  and 
by  way  of  counterclaim  and  further  defense, 
made  averment  as  follows: 

"For  a  further  defense,  the  defendant  there- 
fore, answeijng  the  complaint  of  the  plaintiff, 
filleffes* 

"'(l/Xhat  defendant  bought  from  plaintiff 
100  sacks  of  8—3—2  fertilizer,  40  sacks  of  cotton 
seed  meal,  and  3  sacks  of  nitrate  of  soda:  that 
he  agreed  to  pay  for  said  fertilizer  the  sum  of 
$355,  for  said  cotton  seed  meal  the  sum  of  $79, 
and  for  the  nitrate  of  soda  the  sum  of  $24.04. 
Defendant  admits  that  the  cotton  seed  meal  and 
the  nitrate  of  soda  was  up  to  the  guaranteed 
standard,  but  he  alleges  that  the  100  sacks  of 
fertilizer  purchased  by  him  from  the  plaintiff 
was.  utterly  worthless;  that  defendant  applied 
said  100  sacks  of  fertilizer  to  his  crops  in  a 
liberal  manner  and  cultivated  said  crops'  in  a 
careful  and  husbandlike  manner,  but  that  his 
crops  received  absolutely  no  benefit  from  hsAd 
fertilizer. 

"  *(2)  That  by  reason  of  the  said  fertilizer 
being  worthless  and  of  no  account,  defendant 
was  damaged  in  the  sum  of  $855,  which  amount 
of  $855  defendant  specifically  pleads  as  an  off- 
set and  counter  to  plaintiff^s  cause  of  action. 
Wherefore  defendant  demands  judgment  in  the 

sum  of  $500,  with  interest  from  day  of 

,  until  paid,  and  the  costs  of  the  action 

to  be  taxed  by  the  derk.* " 

Plaintiff  demurred  to  said  answer: 

"(1)  For  that  the  further  defense  alleged  was 
not  open  to  defendant  by  reason  of  the  express 
stipulations  of  the  note.  <2)  That  the  city  court 
of  Kaleigh  had  no  jurisdiction  of  the  amount  of 
damages  as  set  up  and  claimed  by  defendant,*  to 
wit,  $845." 

There  was  judgment  in  city  court  against 
defendant  for  the  amount  of  the  note,  and, 
on  appeal,  this  judgment  was  affirmed;  the 
court  being  of  opinion  that  the  demurrer  of 
plaintiff  should  be  sustained  on  both  posi- 
tions. 

W.  H.  Lyon,  Jr.,  of  Raleigh,  for  appellant. 
J.  B.  Cheshire,  Jr.,  of  Raleigh,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  the  accepted  position  here 
and  elsewhere  that,  subject  to  a  few  recogniz- 
ed exceptions,  an  express  warranty  in  an  ex- 
ecuted contract  of  sale  will  exclude  one  that 
is  ordinarily  implied  where  the  two  are 
of  the  same  general  nature  or  refer  to  the 
same  or  closely  related  subjects  or  qxiali- 
ties  in  the  thing  sold.  Guano  Co.  v.  Live 
Stock  Co.,  168  N.  C.  443,  84  S.  E.  774,  L.  R. 
A.  1915D,  875;  Piano  Co.  v.  Kennedy,  152 
N.  C.  196,  67  S.  E.  488;  De  Wit  v.  Berry 
et  al.,  134  U.  S.  306,  10  Sup.  Ct  686,  S3  L. 
Ed.  896;  and  see  an  Instructive  editorial 
note  on  the  subject  in  33  L.  R.  A.  (N.  S.)  501, 
case  of  Loxtercamp  v.  Lininger  Implement 
Co.,  147  Iowa,  29,  125  N.  W.  880.  And  the 
principle  has  been  approved  and  applied  in 
well-considered  cases  to  sales  of  commercial 
fertilizers,  wherein  it  was  held  that  an  ex- 
press warranty,  guaranteeing  a  specified 
analysis,  but  ''not  as  to  results  on  the  crops," 
would  protect  the  manufacturer  or  vendor 
from  damages  claimed  for  loss  or  diminution 


dts»For  other  cases  see  same  topic  and  KST-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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of  crops,  because  the  goods  were  not  fitted 
.for  the  purpose  for  which  they  were  bought; 
this  being  a  warranty  ordinarily  implied  in 
such  contracts.  Carter  v.  McGill,  171  N.  C. 
775,  89  S.  E.  28;  Id.  168  N.  C.  507,  84  S. 
E.  802;  Guano  Co.  v.  Live  Stock  Co.,  supra; 
Germofert  v.  Cathcart,  104  S.  C  125,  88 
S.  E.  535;  Allen  v.  Toimg,  62  Ga.  617.  In 
the  North  Carolina  cases  just  cited,  of  Carter 
V.  McGill,  both  opinions  written  by  Asso- 
ciate Justice  Walker,  it  was  held  that,  while 
on  a  warranty  of  that  kind,  the  vendor  was 
protected  from  any  claim  for  damages  arising 
from  loss  of  crops,  etc.,  the  condition  of  the 
crops  tending  to  show  that  the  fertilizer 
had  been  of  no  benefit  to  them,  was  admis- 
sible when  the  same  was  suflSciently  definite 
and  specific  to  be  of  reasonable  aid  to  the 
jury  in  reaching  a  correct  conclusion  on 
the  chemical  analysis  as  it  was  guaranteed 
by  the  contract,  approving  in  that  respect 
the  general  principle  applied  in  Tomlinson 
V.  Morgan,  166  N.  C.  557,  82  S.  E.  953,  a  case 
however  where  an  express  warranty  of  fer- 
tilizer was  established  by  the  verdict. 

[21  In  this  contract,  it  will  be  noted  that 
the  stipulations  in  protection  of  the  vendor 
go  much  beyond  those  appearing  in  the  cases 
just  referred  to;   the  provision  being: 

**'I  hereby  acknowledge  I  have  received  and 
used  the  above  fertilizer,  without  any  guaranty 
on  the  part  of  Armour  Fertilizer  Works  or' its 
agents  as  to  results  from  its  use,  and  which  have 
been  inspected,  tagged  and  branded  under  and 
in  accordance  witli  the  laws  of  this  state;  and 
I  hereby  waive  all  claims,  damages  and  penal- 
ties in  case  of  deficiency,  except  claim  for  the 
actual  commercial  value  of  deficiency  when,  and 
only  when,  ascertained  and  determined  by  the 
state  chemist  from  samples  taken  in  the  pres- 
ence of  seller  or  seller's  authorized  representa- 
tive, from  fertilizers  for  which  this  note  is 
given." 

And  in  its  terms  and  purpose  it  is  broad 
enough  to  exclude  and  does  exclude  any  and 
all  evidence  as  to  the  effect  of  the  fertilizer 
on  the  crops,  the  agreement  being  as  shown 
that  the  purchaser  waives  all  claims  except 
those  for  the  ''comipercial  value  of  the  de- 
ficiency" from  the  stipulated  standard,  and 
this  only  "when  ascertained  and  determined 
by  the  state  chemist  from  samples  taken 
from  the  fertilizers  sold  and  in  the. presence 
of  the  seller  and  his  authorized  agent."  We 
are  of  opinion  that  such  a  stipulation  is  in 
every  way  a  reasonable  one,  well  calculated 
to  promote  and  insure  fair  and  safe  deal- 
ing on  this  important  matter,  and  not  only 
not  opposed  to  any  public  policy  prevailing 
with  us,  but  the  same  is  in  accord  with  direct 
suggestion  of  this  court  in  Carter  v.  McGill, 
171  N.  C.  775,  89  S.  E.  28,  supra,  and  fully 
recognized  and  approved  in  our  latest  legis- 
lation on  the  subject  (Laws  1917,  c.  143). 
The  statute  in  question,  repealing  sections 
3945  to  3956  of  Revisal,  inclusive,  makes 
elaborate  and  minute  provision  with  the  view 
of  Insuring  a  correct  analysis  of  these  im- 
portant commodities  and  in  protection  both 


of  the  manufacturer  and  vendor  and  of  the 
purchaser  and  consumer;  directs  the  employ- 
ment of  siiflacient  chemists  and  assistants; 
provides  for  an  analysis  at  the  instance  of 
the  purchaser  or  by  its  own  agents  when 
necessary;  provides,  further  that  samples  for 
the  purpose  shall  be  taken  always  in  the 
presence  of  the  agent  seller,  or  dealer,  or 
some  representative  of  the  manufacturers, 
or  if  none  of  these  can  be  present,  or  if  they 
refuse  to  act,  then  in  the  presence  of  two 
disinterested  witnesses,  etc.  That  no  suit 
for  damages  shall  be  brought  for  results 
in  use  except  after  chemical  analysis  show- 
ing deficiency  of  ingredients,  unless  the  dealer 
has  been  selling  goods  that  are  outlawed  by 
the  statute,  or  has  oflPered  for  sale  during 
the   season  dishonest  or  fraudulent   goods. 

Having  thus  dealt  very  fully  with  the  sub- 
ject, recognizing  as  sound  the  principle  of 
selecting  the  samples  in  the  presence  of  the 
manufacturer  or  dealer,  section  7  of  the  act 
concludes  with  the  proviso  that  "nothing  in 
this  act  shall  impair  the  right  of  contract/' 
showing  the  clear  intent  and  purpose  of  the 
Legislature  to  allow  to  either  party  the^priv- 
ilege  of  making  further  stipulations  in  rea- 
sonable protection  of  their  interests  and  in 
accord  with  established  principles  of  law. 
In  Fertilizer  Works  v.  McLawhorn.  158  X. 
0.  274,  73  S.  E.  883,  opinion  by  the  Chief 
Justice,  decided  intimation  is  given  that  thUs 
is  the  true  public  policy  and  the  correct  in- 
terpretation of  our  former  statute  on  the 
subject,  and  undoubtedly  it  should  prevail 
under  the  present  law. 

We  must  all  recognize  tliat  in  these  sale? 
of  commercial  fertilizers  among  the  most 
important  of  our  economic  life  some  such 
provision  as  this  is  essential  and  necessary 
to  the  proper  protection  of  the  manufacturer 
and  dealer  on  the  one  side  and  purchaser  and 
consumer  on  the  other  and  required  to  enable 
them  to  have  any  correct  estimate  of  the 
pecuniary  value  of  such  contracts,  and  th(* 
defendant,  under  a  valid  agreement,  having 
waived  his  right  to  any  and  all  claims  for 
damages  except  for  deficiency  In  ingredients, 
and  then  only  when  such  deficiency  is  ascerr 
tained  in  a  specified  way  and  there  being  no 
allegation  or  claim  that  the  required  meas- 
ures were  taken  to  have  a  fair  analysis  made, 
we  must  hold  that  no  valid  defense  has  been 
alleged,  and,  on  that  ground,  the  demurrer 
of  plaintiff  has  been  properly  sustained. 

[31  As  to  the  second  ground,  the  counter- 
claim being  for  $845  is  beyond  the  jurisdic- 
tion of  the  city  court,  and  that  of  the  superior 
court  being  only  derivative,  the  damages 
alleged  could  not  be  properly  insisted  on 
strictly  as  a  counterclaim.  It  is  allowable, 
however,  to  set  up  and  establish  the  same  by 
way  of  defense  to  a  smaller  demand  for  the 
reason  and  to  the  extent  set  forth  in  Cheese 
Co.  V.  Pipkin,  155  N.  C.  394,  71  S.  E.  442,  37 
U  R.  A.  (N.  S.)  606,  and  other  cases. 

As  the  demurrer  is  sustained,  on  the  prind- 
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pal  ground  that  the  answer,  as  stated*  sets 
up  no  valid  defense  to  plaintiff's  demand, 
the  Judgment  of  the  court  below  ^ust  be 
affirmed. 
Affirmed. 


Ghas.  A.  Hlnes  and  Thos.  G.  Hoyle,  both  of 
Greensboro,  for  appellant.  R.  0.  Strudwick, 
of  Greensboro,  for  appellees. 


(175  N.  C.  383) 

BOONE  V.  LEE  et  al.     (No.  392.) 

(Supreme  Court  of  North  Carolina.     April  17, 

1918.) 

1.  Trusts  <&=3372(3)  —  Parol  Tbust— Evi- 
dence—Sufficiency.  » 

The  rule  as  to  the  establishment  of  parol 
trust  is  that  the  jury  must  be  satisfied  thereof 
by  evidence  clear,  strong,  and  convincing,  and 
hence  it  was  error  to  charge  in  such  a  case  that 
it  ^as  only  necessary  to  establish  it  by  the 
greater  weight  of  the  testimony. 

2.  Tbusts    «®=»372(3)  —  Parol    Tbust  — Evi- 
dence—Sufficiency. 

A  trust  arising  from  fraud  or  a  trust  ex 
maleficio  is  not  an  exception  to  the  rule  re- 
quiring establishment  of  a  parol  trust  by  evi- 
dence dear,  strong,  and  convincing,  and  not 
merely  by  the  greater  weight  of  the  testimony. 

3.  Trusts  <S=5>63%— Parol  Express  Trust. 

Though  in  one  aspect  a  party's  declaration 
that,  if  land  is  conveyed  to  him,  he  will  hold  it 
in  trust  is  not  enforceable  under  the  statute  of 
frauds,  yet  as  it  would  be  fraudulent  and  un- 
conscionable for  him  to  thus  acquire  the  le^al 
title,  and  not  comply  with  his  promise,  equity 
will  enforce  the  trust,  as  the  statute  does  not 
apply  in  such  case  on  account  of  the  fraud  and 
the  trust  created  thereby. 

4.  Trusts  €=>271— Holding  Land  fob  Oth- 
ers—Rights OP  Trustee. 

A  trust  agreement  by  which  one  holds  land 
for  others  on  the  same  terms  and  conditions  as 
it  was  held  by  his  grantor  requires  that  he  shall 
be  paid  the  amount  due  his  grantor. 

Appeal  from  Superior  Court,  Guilford 
County ;  Harding,  Judge. 

Action  by  P.  V.  Boone  against  James  Lee 
and  another.  £*rom  a  judgment  for  defend- 
ants, plaintiff  appeals.    New  trial. 

The  jury  returned  the  following  verdict: 

"(1)  Did  the  plaintiff  purchase  land  from  A. 
J.  Whittemore  upon  an  agreement  to  hold  same 
for  the  defendant  upon  the  same  terms  and 
conditions  as  it  was  held  by  A.  J.  Whittemore? 
Answer:  Yes. 

**(2)  Has  the  defendant  failed  to  comply  with 
his  contract  with  A.  J.  Whittemore,  in  tnat  he 
failed  to  pay  $5.00  per  month  on  the  purchase 
price  as  per  the  terms  of  said  contract,  prior 
to  the  making  of  the  deed  from  Whittemore  to 
Boone?    Answer:    Yes. 

'^(3)  What  amount,  i|  any,  did  defendant  pay, 
to  Whittemore  on  his  contract  to  purchase  the 
land  in  controversy?    Answer:    $32.30. 

"(4)  What  amount,  if  any,  did  the  plaintiff 
pay  Whittemore  for  the  land?    Answer:  $250.00, 

*^And  it  being  admitted  that  on  the  date  of 
deed  from  Whittemore  to  plaintiff  $267.70  was 
the  balance  due  from  defendants  to  Whittemore, 
with  interest  thereon  from  February  1,  1915." 

The  court  adjudged  that  upon  payment  by 
defendants  to  the  plaintiff  of  the  $250  due 
by  the  latter  to  Whittemore,  with  interest 
thereon  from  November  1,  1916,  the  plaintiff 
should  convey  the  land  in  question  to  the  de- 
fendants. Plaintiff  excepted  and  appealed. 
The  other  exception  is  stated  in  the  opinion. 


WALKER,  J.  (after  .stating  the  facts  as 
above).     [1]  It  appears  in  the  case  that  the 
presiding  judge  charged  the  jury,  upon  the 
first  issue  as  to  the  parol  trust,  that  the  bur- 
den of  establishing  the  trust  was  on  the  de- 
fendants who  had  alleged  its  existence,  but 
that  it  was  only  necessary  that  they  should 
do  so  by  the  greater  weight  of  the  testimony. 
This  was  error,  as  the  rule  is,  in  such  a  case, 
that  the  jury  must  be  satisfied  of  the  trust 
by   evidence  clear,    strong,   and    convincing. 
Lehew  v.  Hewett,  138  N.  C.  6,  50  S.  E.  459 ; 
Glenn  v.  Glenn,  169  N.  C.  729,  86  S.  E.  622. 
It  is  not  like  a  case  In  which  a  party  seeks 
fo  set  aside  a  deed,  or  other  instrument,  for 
fraud  or  undue  influence,  where  a  preponder- 
ance of  the  evidence  is  sufficient  to  establish 
the  fraud.    The  distinction  Is  stated  in  Hard- 
ing V.  Long,  103  N.  C.  p.  1,  9  S.  E.  445,  14 
Am.  St.  Rep.  775,  Ely  v.  Early,  94  N.  C.  p. 
1,  and  more  recently  in  Cedar  Works  v.  Lum- 
ber Co.,  168  N.  C.  391,  84  S.  E.  521,  Lamm  v. 
Lamm,  163  N.  C.  71.  79  S.  E.  290,  Avery  v. 
Stewart,  136  N.  C.  426,  48  S.  E.  775,  68  U  R. 
A.  776,  Lamb  v.  Perry,  169  N.  C.  436,  86  S. 
E.  179,  Glenn  v.  Glenn,  supra,  Ray  v.  Patter- 
son, 170  N.  C.  226,  87  S.  E.  212.  Potato  Co. 
V.  Jeanette,"  174  N.  C.  236.  93  S.  E.  705,  and 

McLaurin  v.  Williams,  95  S.  E.  559  (at  this 
term).  The  case  of  Glenn  v.  Glenn,  supra, 
is  strikingly  illustrative  of  the  rule  as  ap- 
plicable to  the  facts  of  our  case.  It  was 
there  said: 

"Where  a  defendant  holds  under  a  deed  for- 
mally conveying  to  him  the  legal  title  to  real 
property,  and  a  claimant  is  seeking  to  correct  a 
mistake  in  the  instrument  or  annex  a  condition 
to  it  or  ingraft  a  trust  upon  it,  he  is  required 
to   make  out  his  claim   by   clear,  strong,   and 
convincing  proof  (Cedar  Works  v.  Lumber  Co., 
168  N.  O.  p.  391  [84  S.  E.  521] ;   Ely  v.  Early, 
94  N.  C.  p.  1),  a  position  held  to  prevail  in 
case  of  formal,  written  instruments,  conveying 
personalty   (White  v.   Carroll,   147  N.   C.  334 
[61  S.  E.  196]),  and  to  written  official  certifi- 
cates of  officers  given  and  made  in  the  course 
of  duty  (Lumber  Co.  v.  Leonard,  145  N.  C.  p. 
339  [59  S.  E.  1341).     And  in  further  applica- 
tion of  the  principle  it  has  been  also  held  that, 
*When  the  testimony  is  sufficient  to  carry  the 
case  to  the  jury,  as  on  an  ordinary  issue,  the 
judge  can  only  lay  this  down  as  a  proper  rule 
to  guide  the  jury  in  their  deliberations,  and  it 
is  for  them   to  determine  whether,  in  a  given 
case,  the  testimony  meets  the  requirements  of 
this  rule  as  to  the  degree  of  proof.'     Gray  v. 
Jenkins,  151  N.  C.  pp.  80,  82  [65  S.  E.  644], 
citing  Cutherbertson  v.  Morgan,  149  N.  C.  p. 
72  [62  S.  E.  744],  and  Lehew  v.-  Hewett,  138 
N.  C.  p.  6  [50  S.  E.  4591.    It  is  also  fully  recog- 
nized here  that  this  rule  as  to  the  quantum  of 
proof  does  not  obtain  in  suits  to  set  aside  deeds 
or  other  written  instruments  conveying  proper- 
ty for  lack  of  mental  capacity,  or  for  fraud  or 
undue  influence,  or  because  made  with  intent 
to   defraud   creditors,   etc. ;     plaintiff,   in    such 
cases,    being   required    to   establish   his   allega- 
tions by  the  greater  weight  of  the  testimonv. 
The  distinction  is  very  fully  and  satisfactorily 
discussed  by  Associate  Justice  Avery,  in  Hard* 
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ing  V.  Long,  103  N.  O.  p.  1  [9  S.  B.  445,  14 
Am.  St  Rep.  775],  a  case  that  has  been  repeat- 
edly  cited  in  approval  of  the  principle.  Hodges 
V.  Wilson,  165  N.  O.  pp.  323-333  [81  S.  B. 
340] ;  Lamm  v.  Lamm,  163  N.  C.  p.  71  [79  S. 
E.  290] ;  Culbreth  v.  Hall,  159  N.  0.  pp.  58&- 
591  [75  S.  E.  1096] ;  Odom  v.  Clark,  146  N.  C. 
pp.  544-549  [60  S.  E.  513].  From  the  facts 
m  evidence  as  they  now  appear,  the  defendant 
has  the  legal  title  to  the  property  in  controvert 
sy,  formally  conveyed  to  him  by  written  deed, 
pursuant  to  foreclosure  sale,  and  the  purpose 
of  the  action  is  to  Ingraft  a  trust  upon  this 
title  in  favor  of  nlaintifts,  children  and  heirs 
at  law  of  Mrs.  Glenn,  deceased.  The  case,  in 
our  opinion,  comes  under  the  principle  sustained 
in  Ely  v.  Early,  supra,  and  that  line  of  cases, 
and  plaintiffs  are  required  to  establish  their 
allegations  by  clear,  strong,  and  convincing 
proof." 

[2,  3]  The  learned  counsel  for  the  defend- 
ants suggested,  in  the  argument  before  us, 
that  the  rule  did  not  apply  here,  as  this  trust, 
if  it  existed  at  all,  arises  from  fraud,  or  is 
a  trust  ex  malefido.    But  this  can  make  no 
difference.    The  rule  as*  to  the  quantum  or 
intensity  of  the  proof  does  not  depend  upon 
the  particular  nature  of  the  trust,  but  is 
founded  upon  the  theory  that  the  written  in- 
strument speaks  the  truth  and  contains  the 
final  expression  of  the  agreement  between 
the  parties.     Whoever,   therefore,  seeks  to 
show  that  it  does  not  should  be  required  to 
do  so  by  a  degree  of  proof  greater  than  a 
mere  preponderance.    It,  therefore,  becomes 
iinmaterial  whether  this  is  a  constructive 
trust  arising  out  of  fraud,  or,  in  the  absence 
of  fraud,  or  is  an  express  trust  created  by 
direct  fiduciary  words,  or  partakes  somewhat 
of  the  nature  of  both.     "Another  instance," 
says  Mr.  Bispham,  evidently  referring  to  a 
written  contract,  "of  a  constructive  trust  in 
the  absence  of  fraud  is  where  a  binding  con- 
tract is  made  for  the  sale  of  real  estate.    In 
such  a  case,  before  the  conveyance  is  execut- 
ed, equity  treats  the  vendor  as  a  trustee  of 
the  land  for  the  benefit  of  the  vendee,  and 
th^  latter  as  a  trustee  of  the  purchase  mon- 
ey for  the  benefit  of  the  former.    This  doc- 
trine is  properly  a  branch  of  the  subject  of 
specific  performance,  and  will  be  treated  of 
under  that  head."    Bispham,  Pr.  of  Equity 
(9th  Ed.)  p.  84.     In  one  aspect  of  our  case 
this  is  a  parol  express  trust,  not  enforcea- 
ble, under  the  statute  of  frauds,  but,  as  it 
is  a  solemn  declaration  of  one  party  that,  if 
the  legal  estate  is  conveyed  to  him  he  will 
hold   it  in  trust  for  another,  it  would  be 
fraudulent  and   unconscionable  for  him  to 
acquire  the  legal  title  by  this  engagement  to 
hold  it  for  another,  and  not  comply  with  his 
promise,  and  therefore  equity  will  enforce 
the  trust,  as  the  statute  of  frauds  does  not 
apply  to  such  cases,  on  account  of  the  fraud 
and  the   trust  created   thereby.     Avery   v. 
Stewart,  136  N.  C.  426,  435,  436,  48  S.  E.  775, 
68  U  R.  A.  776 ;    Sykes  v.  Boone,  132  N.  C. 
199,  43  S.  E.  645,  95  Am.  St.  Rep.  619. 

[4]  As  to  the  other  question,  it  is  possible 
that  it  may  not  be  presented  again.    How- 


r  ever,  we  will  state  that,  as  this  plaintiff,  un- 
der the  trust,  and  as  found  by  the  jury, 
would  hold  the  land  for  the  defendants  '*upon 
the  same  terms  and  conditions,  as  it  was 
held  by  A.  J.  Whittemore,"  it  would  seem 
that  defendants  would  be  required  to  pay  to 
him  the  amount  due  to  Whittemore.  If  there 
had  been  no  deed  to  plaintiff,  defendants 
would  have  to  pay  Whittemore  the  balance 
of  the  debt,  and  as  plaintiff  holds  the  land 
"upon  the  same  terms  and  conditions"  as 
Whittemore  held  it,  and  he  simply  takes 
Whlttemore's  place,  he  is  entitled  to  receive 
what  was  owing  to  Whittemore,  his  assignor. 
The  amount  to  be  paid  is  virtually  designat- 
ed In  the  agreement,  and  It  Is  not  a  case 
where  a  trustee  is  using  the  property  held 
by  him  to  make  a  profit  out  of  it  for  himself, 
as  urged  in  the  argument 

There  must  be  a  new  trial  because  of  the 
error  in  the  charge  of  the  court. 

New  triaL 


(175  N.  a  4D6) 

CANTER  V.  CHILTON.    (No.  358.) 

(Supreme  Court  of  North  Carolina.     April  17, 

1918.) 

1.  EviuENCE  ^=>274(8)— Declabatioks  of  D«- 

CEDE  NTS->B0t7ND  ABIES. 

In  an  action  to  recover  land,  a  boundary 
being  in  dispute,  testimony  of  a  witness  as  to 
the  declarations  of  decedents  as  to  a  certain  cor- 
ner, it  appearing  that  declarants  had  no  interest 
in  the  land,  and  that  their  declarations  were 
made  long  before  the  controversy  arose,  was  ad- 
missible. 

2.  Adverse  Possession  ^s»57  —  Possessio:^ 

tJNDEB   COLOB   OF   TiTLE   —  PBOVIHO  TiTLE 

OUT  OF  State. 
Evidence  of  plaintiff's  actual  possession  un- 
der color  of  title  for  more  than  30  years  was 
sufficient  to  prove  title  out  of  the  state. 
8.  Adverse  Possession  «=»75— "Coi.ob  of  Ti- 
tled—Judgments. 
"Color  of  title"  is  given  by  descents  cast  and 
hy  judgments  and  decrees,  as  well  as  by  deeds 
and  other  proper  writings,  and  an  entry  under 
partition  proceedings  constitutes  good  color,  as 
does  an  entry  upon  and  taking  possession  of  land 
under  judicial  decree,  though  illegal  or  void. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  .First  and  Second  Series,  Color  of 
Title.] 

4.  Adverse  Possession  ^=»75— Color  of  Ti- 
tle—Sale FOR  Partttion. 
Where  defendant  claims  title  under  a  sale 
for  partition  made  in  1902  and  confirmed  in 
1903,  he  having  entered  October,  1903,  and  the 
commissioners'  deed  to  him  having  been  executed 
March  6, 1905,  his  color  of  title  would  have  taken 
effect  at  the  time  of  his  entry  and  possession 
had  the  petition  been  in  evidence  and  the  order 
of  sale  and  confirmation  contained  a  description 
of  the  land,  for,  while  a  judicial  sale  and  the  pro- 
ceedings authorizing  it  are  color  of  title,  it  must 
be  shown  that  they  cover  the  land  on  which  the 
entry  was  made  by  such  authority,  «nd  an  in- 
strument, to  operate  as  color  of  tiUe,  must  suffi- 
ciently describe  the  land. 

Appeal  from  Superior  Court,  Surry  Coun- 
ty; Harding,  Judge. 

Action  by  R.  A.  Canter  against  S.  S.  Chilt- 
on to  recover  land.  From  a  Judgment  for 
plaintifT,  defendant  appeals.    No  error. 
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W.  L.  Reece,  of  Dobson,  and  A.  B.  Holton, 
of  WInston-Salem,  for  appellant.  Manning 
A  Kitchin,  of  Raleigh,  and  S.  P.  Graves  and 
J.'  H.  FOlger,  both  of  Mt.  Airy,  for  appellee. 

BROWN,  J.  The  locns  In  quo  is  a  small 
tract  of  land  embraced  by  the  letters  G,  B, 
B,  C,  on  map.  The  plaintiff  owns  the  land 
on  east  known  as  the  Beeson  land,  and  de- 
fendant the  lands  known  as  the  BfcKlnney 
lands  on  the  west.  The  plaintiff  claims  that 
the  true  division  line  is  the  red  line  G  to  B, 
and  defendant  claims  it  Is  the  bine  line  O 
to  B. 

Peo  owe  moKATto  'tv*  • 


[1]  The  defendant  excepts  to  the  testimony 
of  witness  Wall,  who  testified  to  the  dec- 
larations of  liouis  Key  and  Enoch  Johnson 
to  the  effect  that  the  hickory  and  poplar 
marked  the  comer  of  the  Beeson  land.  The 
witness  testified  that  Key  and  Johnson  ^ere 
dead  and  that  the  poplar  was  Louis  Key*s 
and  the  McKinney  corner.  It  appears  that 
the  declarants  had  no  interest  in  the  land 
and  that  their  declarations  were  made  long 
before  this  controversy  arose  in  1911.  The 
witness  further  testified  that  he  saw  Enoch 
Johnson  point  out  the  poplar  and  that  he 
said  it  was  the  corner  of  the  Beeson  land  and 
Key's  and  McKlnney's  corner. 

The  evidence  is  clearly  competent  under 
numerous  rulings  of  this  court  ■  Halstead  v. 
Mullen,  93  N.  O.  252:  Sullivan  v.  Blount.  165 
N.  C.  7,  80  S.  B.  892.  The  motion  to  non- 
suit was  properly  overruled. 

[2]  There  is  evidence  tending  to  prove  that 
the  plaintiff  and  those  under  whom  he  claims 
have  been  in  actual  possession  of  the  land 
described  in  the  complaint  under  color  of  title 
for  more  than  30  years.  The  evidence  of 
their  possession  is  full  and  consists  of  un- 
equivocal acts  of  ownership  testified  to  by 


witnesses  HOI  and  WalL  This  is  sufficient 
evidence  to  prove  title  out  of  the  state,  al- 
though the  Introduction  of  the  Shoeber  grant 
does  that  In  our  opinion  there  is  evidence 
sufficient  to  show  that  it  covers  the  land 
claimed  by  plaintiff. 

The  defendant  excepts  to*  the  following  ia- 
stmctlon: 

*'The  plaintiff  contends  that,  If  you  take  the 
defendant's  own  evidence,  he  began  to  clear  it  in 
1903,  and  that  he  did  not  get  bis  deed  until 
1905,  and  that  acts  of  possession  that  he  per- 
formed and  the  dominion  or  possession  that  he 
exercised  over  the  land  prior  to  the  date  of  this 
deed  in  1905;  that  he  was  there  under  nobody; 
that  he  was  not  there  under  color  of  title,  but 
that  his  color  of  title  began  in  him  when  he  got 
his  deed  and  the  court  charges  you  that  this  is 
true:  that  his  color  of  title  began  when  he  got 
his  deed.** 

[3]  This  instruction  is  correct  so  far  as  it 
applies  to  the  evidence  in  this  case.  It  is 
familiar  law  that  color  of  title  is  given  by  de- 
scents cast  and  by  Judgments  and  decrees,  as 
well  as  by  deeds  and  other  proper  wrltings. 
1  Cyc,  1083,  1100.  An  entry  under  partition 
proceedings  constitutes  good  color.  Smith 
r.  Tew,  127  N.  C.  299,  37  S.  E.  330;  Bynum 
V.  Thompson,  25  N.  C.  579.  So  an  entry  upon 
and  taking  possession  of  land  under  a  judi- 
cial decree  is  good  color,  and  this  is  generally 
true  although  the  decree  Is  irregular  or  even 
void.    1  Cyc.  1100,  and  notes. 

[4]  The  defendant  claims  title  to  the  Mc- 
Kinney land  under  a  sale  for  partition  made 
in  1902  and  confirmed  1903.  The  deed  by  the 
commissioners  to  Chilton  was  executed 
March  6,  1905.  The  defendant  entered  Oc- 
tober, 1903.  The  defendant's  color  would  be- 
gin to  take  enlect  at  time  of  his  entry  and 
possession,  but  for  the  fact  that  the  petition 
is  not  in  evidence  and  the  order  of  sale  and 
confirmation  contains  no  description  of  any 
land. 

There  is  nothing  in  the  record  purporting 
to  describe  any  land  claimed  by  defendant 
except  the  deed  of  1905.  While  a  Judicial 
sale  and  the  proceedings  authorizing  it  are 
color  of  title,  it  must  be  shown  that  they 
cover  and  include  the  land  upon  which  the 
entry  is  made  by  such  authority.  An  instru- 
ment, in  order  to  operate  as  color  of  title 
to  the  claimant  thereunder,  must  sufficiently 
describe  the  land  intended  to  be  conveyed. 
1  Cyc.  1085.  The  Judge  was  therefore  cor- 
rect in  his  instruction  because  no  paper  of 
any  kind  antecedent  to  the  deed  containing 
any  description  of  the  land  had  been  intro- 
duced by  defendant.  Barker  v.  Railway,  125 
N.  C.  596,  34  S.  B.  701,  74  Am.  St  Rep.  658 ; 
1  R.  O.  L.  713.  The  fact  is  the  question  of 
color  of  title  does  not  arise  upon  the  facts 
of  this  case  so  far  as  defendant  is  concerned. 
In  any  view  of  the  evidence,  if  believed,  the 
plaintiff  has  shown  title  to  the  Canter  or 
Beeson  lands.  The  defendant  claims  nothing 
more  than  the  adjoining  tract  known  as  the 
McKinney  land.  The  only  controversy  arises 
out  of  the  location  of  the  dividing  line  be- 
tween the  two  tracts. 
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The  real  dispute  was  as  to  the  proper  lo- 
cation of  the  hickory  and  poplar  corner,  the 
defendant  claiming  that  the  corner. was  on 
the  bank  of  the  branch.  The  land  actually 
in  dispute  is  that  land  embraced  in  the 
boundary  between  the  corner  as  claimed  by 
the  plaintiffs  and  the  corner  as  claimed  by 
the  defendant.  The  jury  appear  to  have  set- 
tled the  matter  by  adopting  plaintiff's  conten- 
tion. 

Upon  a  review  of  the  record,  we  find  no  er- 
ror. 


(175  N.   C.  373) 

TAYLOR  et  al.  v.  MEADOWS  et  al. 
(No.  321.) 

(Supreme  Court  of  North  Carolina.    April  10, 

1918.) 

1.   BOUNDABIES  ^=»35(4),   40(1)— EVIDE>'CE. 

In  action  for  recovery  of  land,  there  being 
fair  ground  for  dispute  on  the  issue  as  to  the 
correct  location  of  the  beginning  comer  of  the 
lot  conveyed  by  deed  to  defendants,  in  view  of 
the  uncertaintv  as  to  the  application  of  the  de- 
scription in  the  deed,  evidence  was  admissible 
of  defendants'  unquestioned  possession  of  the 
disputed  land  for  many  years,  as  shown  by  their 
erection  of  a  fence  and  stable  thereon,  and  cut- 
ting down  trees,  valuable  for  shade,  firewood, 
and  so  forth,  and  converting  the  same  to  their 
own  use;  the  proper  location  of  the  beginning 
corner  in  such  case  being  for  the  jury. 

2.  Evidence      ^=»274(1)     —     Declarations 
AGAINST  Interest. 

In  such  case,  the  jury  could  consider  the 
declaration  of  any  of  the  plaintiffs,  as  to  the 
true  line,  which  was  against  his  interest. 

3.  Evidence  ^=»441(8),  460(6)  — Parol  Evi- 
dence—Boundaries. 

If  it  is  settled  by  definite  deed  where  the 
lines  of  property  are,  no  one  of  them  can  be 
changed  by  mere  parol  evidence,  and  not  even 
by  an  oral  agreement  or  understanding. 

Appeal  from  Superior  Court,  Granville 
County;    Connor,   Judge. 

Action  by  R.  P.  Taylor  and'  others  against 
J.  P.  Meadows  and  others.  From  judgment 
for  plaintiffs,  defendants  appeal.    New  trial. 

The  plaintiffs  sued  for  the  recovery  of  a 
parcel  of  land  in  the  city  of  Oxford,  30  feet 
wide  by  161%  feet  long,  as  shown  on  the 
map  used  at  the  trial,  in  the  court  below,  and 
in  this  court  at  the  hearing  of  the  case.  It 
appears  from  the  record  that  there  was  a 
sharp  dispute  between  the  parties  as  to  be-' 
ginning  comer  of  the  larger  lot,  of  which  the 
locus  In  quo  is  alleged  by  the  defendants  to 
be  a  part.  Tlie  deed,  under  which  the  de- 
fendants claim,  describes  it  as  being  "at  a 
planted  stone  on  Wllliamsboro  street,  about 
six  feet  southeast  of  a  large  red  oak,  the 
southeast  corner,  thence  S.  59  W.  135  feet 
to  a  planted  stone,  thence  N.  15%  W.  161% 
feet  to  a  planted  stone,  thence  N.  59  E.  135 
feet  to  a  planted  stone,  thence  S.  15%  E. 
161%  feet  to  the  beginning,  containing  one- 
half  acre/*  The  plaintiffs  contended  that  this 
tract  had  for  its  beginning  corner  a  point 
6  feet  from  a  standing  red  oak,  but  11  feet 
from  Wllliamsboro  street;  while  defendants 
claimed  that  It  is  where  the  deed  described  it 


to  be,  that  is,  on  the  street,  near  a  red  oak, 
the  stomp  of  which  is  there,  and  which  they 
say  was  identified,  and  that  if  this  is  the 
true  beginning  corner,  and  the  other  calls  of 
the  deed  are  followed,  the  boundaries  will 
include  the  land  in  dispute,  while  If  the  calls 
are  run  from  the  point  claimed  by  the  plain- 
tiffs  to  be  the  true  beginning  corner,  the 
deeds  of  defendants  do  not  embrace  the  said 
land.     There  was  much  evidence,  pro  and 
con,  as  to  whether  the  true  beginning  corner 
was  at  the  one  or  the  other  place,  for  ex- 
ample,   the   surveyor    testified   that    if   the 
lines  are  run,  as  claimed  by  the  plaintiffs, 
tl^e  first  line  cuts  off  7  feet  of   the  prize 
house  from  Its  southeast  corner,  and  runs 
out  through  the  center  of  its  front,  and  the 
beginning  corner  will  not  be  on  the  street, 
but  11  feet  from  it.    There  was  no  deed,  and 
no  evidence,  to  show  that  the  beginning  cor- 
ner was  so  Indisputably  located  as  to  ex- 
clude parol  evidence  of  facts  and  clrcom- 
stances  to  prove  where  It  is,  for  there  was 
fair  ground  for  controversy  as  to  where  it 
Is,  under  the  rule  that,  what  is  a  corner  or 
line,  is  a  question  of  law,  and  where  It  Is,  a 
question   of  fact.     The   defendants  In  this 
state  of  .the  evidence  proposed  to  prove  that 
from  1883  until  his  death  in  1911,  J.  M.  Cur- 
rln,   under  whom   they  claimed,   and,  since 
that  time,  to  the  commencement  of  this  ac- 
tion, the  defendants  used  the  land  in  dis- 
pute, fenced  it,  built  a  stable  on  it,  and  cut 
down,  removed,  and  converted  to  their  own 
use  several  large  oak  trees  then  standin? 
upon  It;    that  this  was  done  near  the  front 
door  of  the  Taylor  residence,  and  in  full 
view  of  the  Taylors,  and  that  they  made  no 
objection,  nor  did  they  protest  against  the 
same.    Thi?  evidence  was  at  first  admitted, 
and  afterwards,  at  plaintiffs'  request,  strick- 
en out,  and  defendants  excepted.    There  was 
a  verdict  for  the  plaintiffs,  and  Judgment 
thereon,  from  which  this  appeal  was  taken 
by  the  defendants. 

Hicks  &  Stem  and  B.  S.  Royster,  all  of  Ox- 
ford,* and  T.  T.  Hicks,  of  Henderson,  for  ap- 
pellants. A.  W.  Graham  &  Son,  of  Oxford, 
and  R.  W.  Winston,  of  Raleigh,  for  appel- 
lees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  it  was  competent  for 
the  defendants  to  show  that  they  held  po<5- 
sesslon  of  the  disputed  land  for  many  years, 
without  objection  from  the  Taylors,  and  for 
this  purpose  to  prove  the  facts  and  circum- 
stances in  regard  to  building  the  fence  on 
the  land,  erecting  a  stable  thereon,  cutting: 
dov^Ti  trees,  valuable  for  shade,  firewood, 
and  so  forth,  and  converting  the  same  to 
their  own  use.  There  was  fair  ground  for 
dispute  as  to  the  location  of  the  beginning 
corner  of  the  lot  conveyed  by  the  Taylor- 
Blggs-Currln  deed,  and  where  Is  that  cor- 
ner Is  the  principal  question  in  the  case,  and 
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it  is  not  like  the  one  decided  in  Davidson  v. 
Arledge,  88  N.  O.  326;  s.  c,  97  N.  C.  172,  2 
S.  E.  378.  There  the  dividing  line  between 
two  tracts  was  so  fixed  by  the  reference  to 
the  city  map,  and  with  such  certainty  and 
definiteness,  that  the  evidence  of  a  posses- 
sion indicating  a  different  line  was  held  to 
be  inadmissible,  because  it  tended  to  contra- 
dict the  deed,  and  the  only  question  was: 
Where  were  the  lots  designated  on  the  dty 
map  ''as  numbers  69,  70,  77  and  78,  in 
square  number  10,  lying  on  Tryon  and  Col- 
lege streets,  and  being  the  property  on  which 
said  testator  lived  at  the  time  of  his  death*'  ? 
The  difference  in  their  legal  aspects  between 
tliat  case  and  thlg  one  will  appear  from  two 
of  the  headnotes,  as  follows : 

"1.  If  the  words  simply  designate  the  lota 
by  number,  the  boundary,  as  circumscribed  by 
actual  use  and  occupation,  is  the  one  meant  by 
the  bargainor.  But  where  tbev  refer  to  the  lota 
not  only  by  number,  but  *as  known  and  desig- 
nated in  the  plan*  of  the  town,  which  plan  con- 
tains a  specific  description  thereof,  it  is  the 
same  as  if  that  description  were  incorporated 
in  the  deed,  and  the  latter  must  prevail;  and 
it  is  incompetent  to  show  by  parol  that  the 
boundaries  were  intended  to  be  different."  Ua- 
vidson  V.  Arledge,  88  N.  O.  326. 

**2.  Where  there  is  a  dispute  as  to  the  divid- 
ing line  between  two  adjoining  tracts,  the  acts 
and  admissions  of  the  adjoining  proprietors 
recognizing  one  line  as  the  true  one  are  evidence 
of  its  location  when  the  line  is  unfixed  and  un- 
certain, but  where  it  is  well  ascertained  such 
acts  and  admissions  are  not  competent  evidence 
cither  to  change  the  line  or  to  estmj  the  party 
from  setting  up  the  true  line,"  Davidson  v. 
Arledge,  97  N.  O.  172,  2  S.  E.  37& 

[2]  That  is  not  precisely  our  case,  for  there 
is  nothing  in  the  deed  of  Biggs  to  Currin  that 
so  certainly  designates  this  lot  as  to  ex- 
clude parol  evidence,  but  in  one  respect  the 
cases  are  alike,  for  it  was  the  duty  of  the 
judge  to  tell  the  Jury  What,  in  law,  are  the 
corners  and  lines  of  the  deed,  and  for  the 
jury  to  decide  where  they  are.  He  would 
say  to  them  that  the  beginning  corner  of  the 
lot  is  that  described  in  the  deed,  viz.  "At 
a  planted  stone  on  Williamsboro  street,  about 
six  feet  southeast  from  a  large  red  oak," 
and  that  wherever  they  found  this  corner  to 
be,  whether  at  red  A,  as  designated  on  the 
map,  or  at  A,  would  be  in  law  the  beginning 
corner.  But  this  requires  the  jury  to  pass 
upon  the  important  question  of  fact  as  to 
where  is  this  corner,  designated  as  the  be- 
ginning; and  in  doing  so  they  must  con- 
sider the  deeds  and  any  relevant  facts,  or 
circumstances,  which  will  enable  them  to 
make  discovery  of  the  true  corner,  after 
searching  for  it  in  the  light  of  the  evidence. 
Where  is  the  point  described  in  the  deed  as 
on  the  street!  about.  6  feet  southeast  of  the 
big  red  oak?  was  purely  a  question  of  fact, 
and  In  solving  it  the  Jury  had  the  right  to 
inquire  whether  the  stump  was  that  of  the 
red  oak  mentioned  in  the  deed,  and,  if  so, 
to  consider  the  distance  and  direction  from 
it  to  the  corner  as  claimed  by  the  defendants, 
and  also  to  consider  the  fact  that  the  deed 


fixes  the  corner  on  the  street,  and  not  away 
from  the  street,  and  also  what  was  said 
about  the  stone  and  the  post  and  the  fence 
and  trees,  the  building  of  the  stable,  and  the 
fact,  as  testified  by  the  surveyor,  that  the 
line  as  claimed  by  the  plaintiffs  would  cut 
off  one  end  of  the  prize  house  to  the  depth 
of  7  feet  and  pass  through  the  middle  of 
the  front  of  that  house.  Why  are  these  not 
pertinent  facts?  They  could  also  consider 
the  declaration  of  any  of  the  plaintiffs  as 
to  the  true  line,  which  was  against  his  in- 
terest. Roe  V.  Journegan,  95  S.  E.  495,  at 
this  term.  This  would  not  be  changing  a 
fixed  and  ascertained  line,  but  merely  de- 
termining, by  proof,  where  the  line  is,  if  its 
true  location  is  disputed,  as  it  is  here.*  We 
said,  at  the  last  term,  in  Wiggins  v.  Rogers, 
U  S.  E.  685: 

"Plaintiff  proposed  to  show  that  the  line  had 
been  run  some  years  before  the  time  of  the  trial 
by  Posey  Hyde,  and  that  the  respective  owners 
had  recognisted  it  as  the  line  of  division  betv^een 
them  for  many  years.  This  evidence  was  ex- 
cluded by  the  court,  but  we  think  it  was  com- 
petent, not  to  change  the  boundaries  of  the 
land  (Davidson  v.  Arledge,  97  N.  C.  172  [2 
S.  E.  378] ;  s.  c,  88  N.  C.  326),  or,  in  other 
words,  to  show  that  the  parties  had  orally 
agreed  upon  a  line  different  from  the  true  line, 
but  as  some  evidence  to  prove  where  was  the 
true  line  (Haddock  v.  Leary,  148  N.  C.  378 
[62  S.  E.  426];  Barfield  v.  Hill,  163  N.  C. 
262,  267,  79  S.  ^.  677).  It  was  also  relevant 
to  show  the  character  and  extent  of  the  pos- 
session of  the  parties.  Following  this  rule, 
as  stated  in  these  cases,  we  must  hold  that 
there  was  error  in  excluding  the  evidence.  We 
do  not  think  the  evidence  was  irrelevant,  as 
claimed  by  the  defendant.  It  may  not  prove 
very  much,  but  it  proves  something  which  the 
jury  should  consider  in  this  very  close  question 
as  to  boundary.  The  conduct  of  the  parties 
with  respect  to  a  certain  line,  as  being  the 
dividing  line  between  their  lands,  is  surely  some 
proof  of  their  true  location." 

It  was  held  in  Barfield  v.  HUl,  163  N.  C. 

262,  79  S.  E.  677: 

"Evidence  that  a  certain  boundary  line  in 
dispute  in  an  action  to  recover  lands  had  been 
surveyed  by  one  under  whom  the  plaintiff  de- 
raigned  his  title,  and  that  those  claiming  under 
him  had  never  thereafter  claimed  beyond  this 
line,  is  competent  evidence  in  behalf  of  the 
defendant,  when  it  tends  to  establish  his  claim" 
(citing  Haddock  v.  Leary,  148  N.  C.  379,  62  S. 
E.  426). 

The  building  of  a  fence  and  house  on  the 
land,  and  the  other  acts  of  which  proof  was 
offered,  were  trespasses,  and  likely  to  meet 
with  strenuous  objection  from  any  one  claim- 
ing to  own  the  land,  but  not  so  if  defendants 
had  the  right  to  so  use  the  land. 

[3]  If  it  was  settled  where  the  lines  are, 
no  one  of  them  could  be  changed  by  mere 
parol  evidence,  and  not  even  by  an  oral 
agreement  or  understanding,  but  here  the  lo- 
cation of  the  line  is  in  doubt,  and  the  object 
is  to  find  out  where  the  line  is,  and  oral  evi- 
dence of  the  acts  and  conduct  of  the  parties 
is  admissible.  Haddock  v.  Leary,  supra. 
In  Hanstein  v.  Ferrall,  149  N.  C.  240,  62 
S.  E.  1070,  evidence  of  a  nature  similar  to 
that  in  this  case,  though  not  as  strong,  wa^^ 
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held  to  be  competent  for  the  purpose  of  de- 
termining, where  a  dlTislonal  line  was,  and 
the  court  said: 

"We  are  of  opinion  that  this  is  proper  evi- 
dence to  be  submitted  to  tlie  jury  on  the  ques- 
tion of  location,  tending,  as  it  does,  to  show, 
on  the  part  of  the  owners  and  occupants  of 
these  lots,  recognition  of  this  adopted  line  and 
acquiescence  in  it  as  the  true  divisional  line  be- 
tween them.  The  doctrine  by  which  this  tes- 
timony is  held  to  be  relevant  to  the  inquiry  is 
thus  stated  in  5  Cyc.  p.  940:  'Recognition  of, 
and  acquiescence  in  a  line  as  the  true  boundary 
line  of  one's  land,  not  induced  by  mistake,  and 
continued  through  a  considerable  period  of 
time,  affords  strong,  if  not  conclusive^  evidence 
that  the  line  so  recognized  is  the  true  hue.'  And 
while  such  recognition  and  acquiescence  may 
not,  as  a  rule,  justify  a  departure  from  the 
true,  dividing  line  when  otherwise  clearly  defined 
and  establisned,  the  authorities  cited  fully  jus- 
tify this  statement  of  the  doctrine  as  applied 
to  the  facts  presented  on  this  appeal**— citing 
Davidson  v.  Arledge,  97  N.  C.  172,  2  S.  E. 
378;  M.  B.  Society  v.  Akcrs,  167  Mass.  560, 
46  N.  E.  381. 

It  seems  to  us  that  the  Hanstein  Case  is 
decisive  of  the  question  we  are  discussing. 

Plaintiffs*  counsel  have  called  our  atten- 
tion to  certain  evidence  in  regard  to  the 
width  of  this  lot  on  the  street,  and  the  loca- 
tion of  an  alley  10  feet  wide  in  the  rear,  and 
also  to  their  contention  that  Currin  had 
u)ld  all  of  his  land  except  the  prize  house 
lot,  as  showing  conclusively  that  the  lot  in 
question  could  not  be  located  as  contended 
by  the  defendants,  as  it  would  be  much  widr 
er  than  represented  on  the  map  (168  feet  in- 
stead of  135  feet).  But  these  are  all  matters 
for  the  jury  to  consider.  The  defendants 
say  that  the  map  shows  that,  if  you  start 
at  A',  which  they  contend  is  the  true  be- 
ginning comer,  and  run  with  the  calls  of 
their  deed,  the  lot  will  be  135  feet  wide  and 
embrace  the  land  in  dispute.  The  defendants 
state  in  their  brief: 

"If  all  the  testimony  as  to  the  location  of  the 
fence  and  the  rock  at  its  end  and  the  35  years' 
acquiescence  by  the  Taylor  familv  in  the  cutting 
of  trees,  building  of  stables,  fencing  the  30 
feet  of  land,  was  admissible,  and  the  deed,  fence, 
and  rock,  his  honor  left  in  the  record,  then  the 
corner  on  the  street  61  feet  southeast  of  the 
prize  house  was  30  feet  east  of  the  comer  of 
the  lot  Taylor  conveyed  to  Biggs  and  Biggs  to 
Currin." 

This  shows  their  contention.  This  is  not 
a  conclusive  case  for  the  Taylors,  as  argued 
for  the  plaintiffs,  but  is  one  for  the  jury, 
and  the  learned  judge  so  regarded  it,  as 
will  appear  from  his  charge.  The  evidence 
leaves  the  issue  as  to  title  and  right  of  pos- 
session in  grave  doubt,  and  this  doubt  must 
be  settled  by  the  jury. 

The  defendants  excepted  to  this  instruc- 
tion: 

"If,  however,  you  shall  find  by  the  greater 
weight  of  the  evidence  that  this  land  in  con- 
troversy is  included  within  the  boundaries  of  the 
land  conveyed  to  Mrs.  Taylor  by  Mr.  Crews, 
then  you  should  answer  the  issue  *Yes,*  and  in 
that  event  you  need  not  further  consider  the 
claim  of  the  other  parties  plaintiff." 


HiB  honor  afterwards  charged,  as  to  the 
defendants'  contention,  and  instructed  the 
jury  how  to  answer  the  issues  if  they  found 
that  the  line  is  where  the  defendants  con- 
tend it  is,  but  the  instruction,  to  which  this 
exception  was  taken,  and  quoted  above,  con- 
sidered by  itself,  and  without  proper  refer- 
ence to  the  defendants'  contention  and  their 
finding  as  to  it,  was  calculated  to  mislead 
the  jury,  as  it  was  not  then  properly  quali- 
fied, and  the  other  instruction  was  so  wide- 
ly separated  from  it.  But  we  do  not  find  it 
necessary  to  consider  whether  we  should 
grant  a  new  trial  on  this  account,  as  the  er- 
ror already  explained  is  sufficient  for  that 
purpose. 

We  conclude  that  there  was  error  in  reject- 
ing evidence.    New  trial. 


022  Va.  C80> 

BROOKLYN  TRUST  CO.  et  al.  v.  BOOKER, 

Revenue  Com'r. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  28,  1918.) 

Taxation  ^s»98  —  Choses  in  Action  —  Now- 
BEsiDENT  Trustee. 
Where  a  citizen  of  Virginia  residing  in  the 
state  has  a  life  estate  in  choses  in  action  held  in 
trust  for  him  by  a  nonresident  trustee,  the  state 
of  Virginia  can  levy  a  tax  on  the  fund,  though 
the  choses  in  action  are  not  and  never  have  been 
within  Virginia  and  the  trustee  has  always  beea 
a  nonresident. 

E3rror  to  Circuit  Court,  EUzabeUi  Citr 
County. 

Proceedings  between  the  Brooklyn  Trust 
Company  and  others  and  one  Booker,  Com- 
missioner of  Revenue.  From  the  judgment, 
the  Brooklyn  Trust  Company  brings  error. 
Reversed. 

Jones  &  Woodward,  of  Hampton,  for  plain- 
tiff in  error.  The  Attorney  General,  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  O.  L.  Shewmake,. 
of  Richmond,  and  E.  E.  Montague,  of  Hamp- 
ton, for  defendant  in  error. 

BURKS,  J.  The  record  in  this  case  pre- 
sents two  questions  for  our  consideration. 

1.  Where  a  citizen  of  this  state,  residing  in- 
the  state,  has  a  life  estate  in  choses  in  ac- 
tion held  in  trust  for  him  by  a  nonresident 
trustee,  can  this  state  levy  a  tax  on  such 
fund,  when  such  choses  are  not  now,  and 
never  have  been,  within  this  state,  and  the 
trustee  is  and  always  has  been  a  nonresident 
of  this  state? 

This  question  is  answered  in  the  affirma- 
tive by  Wise,  Trustee,  v.  Commonwealth,  95- 
S.  Bu  632,  this  day  decided,  where  the  rea- 
sons therefor  are  given. 

2.  Was  the  life  tenant  of  the  fund  in  con- 
troversy a  citizen  of  this  state  at  the  time 
the  assessment  was  made? 

It  could  serve  no  useful  purpose  to  set  out 
the  evidence  on  this  subject  in  full,  as  simi- 
lar facts  could  hardly  arise  in  another  case. 
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It  must  suffice  to  say  that  we  have  given  the 
evidence  a  most  careful  and  painstaking  ex- 
amination, and  it  leaves  no  doubt  upon  our 
minds  that  the  residence  of  such  beneficiary 
was,  at  the  time  of  such  assessment,  and  has 
been  ever  since.  In  the  state  of  New  York, 
and  not  In  the  state  of  Virginia. 

What  constitutes  residence,  within  the 
meaning  of  the  tax  laws  of  this  state,  has 
been  so  exhaustively  considered  In  the  re- 
cent case  of  Cooper  v.  Commonwealth,  121 
Va.  — ,  93  S.  E.  680,  that  we  deem  It  unnec- 
essary to  say  more  on  that  subject. 

The  Judgment  of  the  circuit  court  of  Eliz- 
abeth City  county  must  be  reversed.     , 

Reversed. 


(82  W.  Va.  136) 

DEUSENBERRY  v.  DEUSENBERRY. 

(No.  3327.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1918.) 

(Syllabus  by  the  Court,) 

1.  Divorce  ^=»93(3)— Bill— Demttbrer. 

A  bill  for  divorce  a  mensa  et  thoro,  on  the 
ground  of  cnid  and  inhuman  treatment,  which 
alleges  specific  acts  with  reference  to  time,  place 
and  circumstance  constituting  such  ground  is 
good  on  demurrer  thoagh  the  ground  be  not  for- 
mally alleged  in  the  language  of  the  statute. 

2.  Divorce  ^=»184 (10)— Cruel  and  Inhuman 
Treatment— Evidence— Review. 

The  court  below  having  found  from  the  evi- 
dence the  fact  of  such  cruel  and  inhuman  treat* 
ment,  and  the  evidence  tending  strongly  to  sup- 
port that  finding,  the  decree  will  not  be  reversed 
on  the  question  of  fact. 

3.  Divorce  ^=»51  —  CJbuel  and  iNHxniAN 
Treatment— Condonation— Conditions. 

Condonation  by  the  wife  of  specific  acts  of 
cruel  and  inhuman  treatment  bv  her  husband 
are  treated  as  conditioned  on  his  subsequent 
good  behavior,  and  will  never  be  allowed  to 
weaken  her  title  to  relief,  and  if  such  acts  be 
subsequently  repeated  the  condoned  acts  will  be 
revived  as  ground  of  divorce. 

4.  Divorce  ^=:»240(5)— Divorce  a  Mensa  et 
Thoro— Alimony— Amount. 

Defendant  in  this  case  being  able  b^led  and 
earning  $65.00  per  month,  and  owning  a  house 
and  lot  and  a  vacant  lot  estimated  to  be  worth 
at  least  $3,000.00  and  some  money,  $24.00  per 
month  decreed  to  the  plaintiff  for  alimony  is  not 
unreasonable. 

5.  Divorce  ^=:9253— Decree  or  Separation— > 
Review. 

The  pleadings  not  calling  for  such  relief,  a 
decree  of  8epai;ation  will  not  be  reversed  for  fail- 
ing to  ascertain  and  decree  the  estate  and  rights 
of  the  parties  in  property  owned  by  them  re- 
spectively. 

Appeal  from  Circuit  Court,  Monongalia 
Comity. 

Suit  for  divorce  by  Ella  E.  Deusenberry 
against  Edward  Deusenberry.  From  a  decree 
of  divorce  a  mensa  et  thoro,  and  from  an 
award  of  alimony,  defendant  appeals.  De- 
cree affirmed. 

Stewart  &  John,  of  Morgantown,  for  ap- 
pellants Lazzelle  &  Stewart,  of  Morgan- 
town,  for  appellee. 


MILLER,  J.  On  appeal  by  defendant  from 
a  decree  of  divorce  a  mensa  et  tboro  in  fa- 
vor of  plaintiff,  the  wife,  and  for  alimony  at 
the  rate  of  $24.00  per  montb  grounded  on 
alleged  cruel  and  inhuman  treatment  of  her 
by  him,  the  first  point  of  error  relied  on  Is 
that  the  court  below  should  have  sustained 
his  demurrer  to  the  bill. 

[1]  On  this  point  It  Is  said  the  bill  is  bad 
because  It  does  not  allege  the  grounds  of  di- 
vorce In  the  language  of  the  statute,  and 
then  with  particularity  the  constituent  facts 
relied  on  In  support  thereof.     We  do  not 
think  this  pleading  is  the  proper  subject  of 
that  criticism.    In  the  seventh  paragraph  at 
least  four  specific  acta  of  cruelty  with  refer- 
ence to  time,  place  and  circumstance  are  al- 
leged, and  the  ninth  paragraph  charges  that 
following  this  cruel  and  inhuman  treatment, 
defendant  also  caused  her  to  be  arrested  on 
a  charge  of  lunacy,  and  from  which  she  was 
discharged  by  the  commission.    In  Trough  v. 
Trough,  59  W.  Va.  464,  53  S.  E.  630,  4  L.  R. 
A.  (N.  S.)  1185,  lis  Am.  St.  Rep.  MO,  8  Ann. 
Cas.  837,  Judge  Brannon  mooted  the  question 
whether  when  divorce  a  vinculo  is  sought  on 
the  ground  of  adultery   the  bill  ought  to 
name  the  partlceps  crimlnls  or  other  matter 
of  alleged  defect  in  the  bill.    In  the  case  at 
bar,  however,  we  do  not  think  there  is  any 
defect  of  pleading.    Of  course  If  as  in  John- 
son V.  Johnson,  4  Wis.  135,  a  case  dted  by 
counsel,  the  specific  facts  alleged  do  not  con- 
stitute cruel  and  inhuman  treatment,  the  bill 
would  be  bad  on  demurrer.    Our  opinion  Is 
that  the  facts  alleged  In  the  bill  before  us  do 
constitute  cruel  and  inhuman  treatment.    In- 
deed, we  do  not  understand  that  counsel  con- 
tend to  the  contrary,  but  after  the  demurrer 
his  argument  is  that  these  facts  are  not  sup- 
ported by  the  evidence,  and  If  so,  were  sub- 
sequently condoned  by  plaintiff,  barring  her 
of  relief.    But  these  ques;tlons  are  not  pre- 
sented on  the  demurrer.    The  facts  alleged 
as  constituting  crud   and   inhuman   treat- 
4nent  were  charged  with  such  reasonable  cer- 
tainty as  to  enable  defendant  to  meet  them 
at  the  trial.    This  Is  all  that  good  pleading 
requires  in  any  case,  whether  It  be  divorce 
or  otherwise.     Haynor  v.  Haynor,  112  Va. 
123,  70  S.  E.  531,  and  cases  cited  and  relied 
on  by  defendant 

[2]  On  the  merits  there  are  at  least  font 
specific  acts  of  cruel  and  Inhuman  treatment 
charged,  covering  It  Is  true  quite  a  range  of 
time,  some  time  In  fifteen  years.  Defendant 
admits  occurrences  corresponding  in  time, 
place  and  circumstance  to  those  specified  in 
the  bill,  but  places  a  different  version  on 
them  from  that  sworn  to  by  plaintiff.  The 
first  Is  alleged  to  have  occurred  in  1001, 
when  she  swears  defendant  struck  her  In  the 
face,  bruising  her  and  leaving  blackened 
spots  thereon  plainly  visible,  and  which  she 
was  called  upon  to  explain  to  persons  In  the 
house  and  others  whom  she  met  elsewhere; 
the  second  in  1904  or  1905,  when  he  com- 
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plained  without  cause  of  a  grocery  bill  and 
in  great  anger  grabbed  her  and  shoved  and 
threw  her  over  a  chair  rendering  her  weak 
and  nervous.  It  1b  argued  that  there  was 
no  corroboration  of  her  testimony  as  to  these 
two  specific  acts ;  the  third  in  1907  or  1908, 
when  complaining  of  the  loss  of  a  paper,  and 
falsely  accusing  his  wife,  defendant  shoved 
her  out  of  her  room  and  down  the  stairs, 
bruising  her  ankle,  and  doing  her  other  in- 
jury, and  she  also  alleges  that  on  other  oc- 
casions he  grabbed,  struck  or  shoved  her 
about;  fourth,  that  on  December  10,  1915, 
when  she  was  weak  and  had  been  taking 
treatment  from  a  physician  defendant  after 
dinner  struck  her  with  a  pair  of  scissors,  and 
also  dragged  her  out  of  her  room  into  the 
hall  and  struck  her  with  a  bed  slat  over  the 
hands,  causing  bruises  on  her  fingers  and 
which  remained  for  a  long  time.  Defendant 
as  in  the  other  instances  admits  occurrences 
between  him  and  his  wife  about  the  times 
and  places  charged,  but  according  to  his  tes- 
timony he  was  the  abused  spouse  and  not 
the  wife,  but  the  plaintiff  has  corroboration, 
at  least  some,  of  the  first  of  these  two  in- 
stances by  her  mother,  an  elderly  lady,  and 
of  the  last  by  the  testimony  Of  her  daugh- 
ter, and  of  the  doctor  attending  her  at  the 
time  of  the  last  occurrence.  The  daughter 
was  an  eye  witness  in  part  to  the  last  occur- 
rence, and  the  doctor,  when  called  saw  the 
bruised  fingers  and  swears  that  plaintiff  was 
in  a  bad  state  of  physical  health,  was  weak 
and  nervous,  and  would  not  respond  to  treat- 
ment ;  that  he  had  a  plain  talk  with  defend- 
ant, and  advised  him  that  unless  there  could 
be  more  harmony  in  the  household  the  plain- 
tifif  should  be  removed  to  some  other  place 
where  she  could  have  a  chance  to  recover 
lier  strength,  or  the  result  was  likely  to  be 
disastrous,  and  that  it  was  agreed  that  she 
should  go  to  her  mother  and  that  defendant 
would  provide  for  her  there.  In  the  written 
opinion  of  the  circuit  court  these  and  other 
facts  are  gone  into  with  greater  detail  than 
we  shall  undertake  on  this  occasion,  and 
from  which  the  conclusion  was  reached  that 
the  ground  for  divorce  had  been  proven. 
Such  being  the  conclusion  of  the  lower  court 
we  are  not  disposed  to  disturb  the  decree  on 
the  facts.  True  the  burden  of  proof  was  up- 
on the  plaintiff,  and  it  is  true  that  the  cruel 
and  inhuman  treatment  which  will  support 
the  decree  must  have  been  such  as  render  co- 
habitation intolerable,  so  held  in  Goff  v. 
GoflP,  60  W.  Va.  9,  53  S.  E.  769,  9  Ann.  Gas. 
1083,  and  Hall  v.  Hall,  69  W.  Va.  175,  71 
S.  E.  103,  34  L.  R.  A.  (N.  S.)  758,  and  cannot 
be  supported  on  mere  whim  or  caprice  of 
either  party  or  for  slight  Imaginary  causes. 
Maxwell  v.  Maxwell.  69  W.  Va.  414,  71  S.  E. 
571.  Nevertheless,  if  plaintiff's  condition  at 
the  time  of  the  filing  of  the  bill  had  been 
brought  about  by  the  acts  and  conduct  of  the 
defendant  as  the  evidence  tended  strongly  to 
indicate,  and  as  we  think  may  be  concluded 


from  the  doctor's  evidence,  and  other  cor- 
roborating testimony  and  facts  proven  in  the 
case,  the  conditions  justified  the  decree,  and 
it  must  be  atfirmed  in  so  far  as  the  decree 
for  separation  is  concerned. 

[3]  But  were  these  offenses  condoned  by 
plaintiff  by  sufferance,  so  as  to  bar  relief? 
We  think  not.  The  books  say  that  cruelty 
as  ground  of  divorce  is  generally  a  course  of 
conduct  rather  than  a  single  act  and  that 
patient  endurance  by  the  wife  of  her  hus- 
band's continuous  ill  treatment  should  never 
be  allowed  to  weaken  her  title  to  relief,  un- 
less after  acts  of  cruelty,  which  would  have 
been  good  cause  for  divorce,  she  voluntarily 
continues  her  marital  relations  with  him. 
But  such  condonation  generally  is  treated  as 
conditioned  on  his  subsequent  good  behavior, 
and  if  repeated  the  condoned  acts  will  re- 
vive as  grounds  of  divorce.  9  R.  C.  L.  sec- 
tions 176,  177,  pages  383,  384 ;  2  Bishop  on 
Marriage,  Divorce  and  Separation,  section 
308  et  seq. ;  Maxwell  v.  Maxwell,  supra; 
Owens  V.  Owens,  96  Va.  192,  195,  31  S.  E. 
72.  After  the  last  act  in  this  case,  plaintiff 
refused  to  maintain  the  connubial  relation- 
ship and 'soon  afterwards  brought  this  suit. 

[4]  And  lastly  complaint  is  made  of  the 
decree  for  alimony,  $24.00  per  month.  These 
parties  had  lived  together  since  feeptemher, 
1894,  or  a  period  of  about  twenty-one  years; 
their  two  children  had  grown  up  and  gone 
from  home,  the  daughter  being  married.  At 
the  time  of  the  decree  he  was  earning  ?65.00 
per  month  as  janitor  of  the  Fourth  Ward 
School  in  the  city  where  he  lived,  and  o^vned 
a  house  and  lot  where  they  had  lived,  and  a 
vacant  lot,  and  had  some  money;  she  had 
about  $600.00  earned  by  herself  and  some 
household  and  kitchen  furniture,  including 
a  piano.  We  know  that  $24:00  per  month 
would  not  support  her  In  these  times,  and 
we  do  not  see  how  we  can  say  from  the  evi- 
dence that  the  decree  for  alimony  is  excess- 
ive or  erroneous. 

[B]  It  is  furthermore  complained  that  the 
court  did  not  fully  ascertain  and  determine 
the  properties  owned  by  the  parties  respec- 
tively, and  their  respective  rights  therein. 
Section  11  of  chapter  64  of  the  Code  (sec. 
3646),  probably  gives  the  court  Jurisdiction 
to  do  this,  but  nothing  in  the  pleadings  or 
proceedings  called  for  such  relief.  Plaintiff 
did  not  ask  for  it  in  her  bill,  nor  did  appel- 
lant ask  for  any  relief  in  his  answer. 

We  are  of  opinion  to  affirm  the  decree. 

"==■  (82  W.  Va.  41) 

STATE  ex  rel.  GABBERT  et  al.  v.  Mao. 

QUEEN,  Mayor,  et  al.    (No.  3578.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  28,  1918.) 

(Syilabus  "by  ihe  Court.) 

1.  Municipal  Corporations  ^=»108  —  Obw- 
NANCB— Repeal— Special  Election. 
Charter  of  city   of  Charleston   (Acts  1915 
[Municipal  Charters]  c.  1)  considered  and  con- 
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strued  to  confer  on  a  specified  percentage  of  the 
qualified  voters  who  petition  therefor  the  right 
to  request  the  counol  to  repeal  an  ordinance 
which  theretofore  the  voters  had  approved,  or 
submit  to  them,  at  a  special  election  to  be  called 
and  held  within  the  time  required  by  the  charter 
for  their  ratification  or  rejection,  an  ordinance 
repealing  a  former  one  specified  in  the  petition. 

2.  Municipal   Corpobationb   ^=»108--Obdi- 
jfANCE— Repeal. 

An  express  inhibition  against  the  power  of 
the  city  council  to  amend  or  repeal  an  ordinance 
approved  by  the  voters  at  such  an  election  does 
not  imply  an  intention  also  to  inhibit  the  grant 
of  the  prayer  of  a  petition  in  due  form,  and 
aifnied  by  the  required  percentage  of  qualified 
voters  to  repeal  such  an  ordinance,  or  submit 
another  ordinance  repealing  it  to  them  for  ap- 
proval at  an  election  called  and  held  as  so  pro- 
vided. 

3.  Mu:^iciPAL  CoRPOBATioNs  ^=»108  —  Ordi- 
nances—Withdrawal— Amendment. 

Charleston  City  Charter  (Acts  1915  [Munic- 
ipal Charters]  c.  1)  S  ^2,  permits  the  withdraw- 
al of  an  ordinance  proposed  by  the  voters  as 
therein  prescribed,  upon  leave  of  the  council,  for 
amendment  or  additions  to  make  corrections 
therein  to  comply  with  the  requirements  as  to  ti- 
tle. Such  title  may  be  prefixed  thereto,  and  the 
ordinance  as  amended  filed  with  the  clerk,  with- 
out resubmitting  it  to  the  voters  who  signed  the 
original  petition;  the  presumption  being  that 
tbcy  desired  the  ordinance  perfected  so  as  to 
render  it  valid. 

4.  Municipal  Corporations  <S=3l08  —  Ordi- 
N  a  nce— a  men  dment— **  Amen  d." 

The  power  to  amend  an  ordinance  ordinarily 
means  more  than  the  i>ower  to  add  names  to  a 
petition  for  the  adoption  thereof,  though  the 
words  **amend"  and  **add  to"  are  associated  in 
a  provision  for  the  withdrawal  of  an  ordinance 
to  cure  patent  defects  therein  and  for  correc- 
tions as  to  alleged  insufficiency. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  phrases,  First  and  Second  Series,  Amend.] 

Original  mandamus  by  the  State,  on  rela- 
tion of  £i.  L.  Gabbert  and  others,  against 
George  A.  MacQueen,  mayor  of  the  city  of 
Charleston,  and  others.  Peremptory  writ 
awarded. 

H.  W.  Houston,  of  Charleston,  for  peti- 
tioners. Thos.  A.  Bledsoe,  of  Charleston,  for 
respondents. 

liYNCH,  J.  By  mandatory  process  rela- 
tors seek  to  compel  the  mayor  and  members 
of  the  council  of  the  city  of  Charleston  to 
submit  to  the  qualified  voters  of  the  city  the 
ratilication  or  rejection  of  an  ordinance  to 
repeal  an  earlier  one  passed  by  the  council 
June  28,  1915,  entitled  "An  ordinance  regu- 
lating the  operation  of  motor  vehicles  (com- 
monly known  as  Jitney  busses)  and  providing 
for  the  issuance  of  permits  to  owners  and 
drivers  thereof."  Amended  and  re-enacted 
pursuant  to  an  election  held  April  1ft,  1917, 
in  accordance  with  the  terms  and  provisions 
and  under  the  authority  of  the  city  charter 
upon  a  submission  to  the  qualified  voters  for 
ratification  or  rejection,  the  ordinance  be- 
came and  since  has  remained  in  force  and 
effect  as  the  law  governing  and  controlling 
the  operation  of  such  vehicles  within  the 
city  limits. 

[1,  21  By  a  petition  filed  with  the  dty  clerk 


f  the  required  i>ercentage  of  the  qualified  vot- 
ers proposed  to  the  council  an  ordinance  re- 
pealing the  former  one,  and  requested  its  en- 
actment or  submission  to  the  voters  at  an 
election  later  to  be  held  as  provided  by  the 
charter.  The  committee  to  which  It  was  re- 
ferred for  examination  expressed  in  writing 
the  opinion,  based  uix)n  legal  advice,  that  the 
proposed  ordinance  would  not  be  valid  if  so 
passed  or  ratified,  since  it  did  not  have  the 
requisite  caption  or  title  to  confof-m  with  the 
requirements  of  section  41.  With  knowledge 
of  the  alleged  cause  of  invalidity,  the  peti- 
tioners through  counsel  representing  them, 
and  as  the  charter  permits,  asked  leave  to 
withdraw  and  amend  the  ordinance  to  sup- 
ply the  omission.  Leave  being  granted  and 
the  ordinance  amended,  the  petition  and  or- 
dinance again  were  filed  without  presenting 
them  again  to  the  voters  who  had  thereto- 
fore signed  the  petition  and  recommended 
the  ordinance.  The  council,  on  February  4, 
1918,  refused  to  enact  or  to  submit  It  to  the 
voters  for  ratification  or  rejection ;  the  first, 
because,  as  argued,  section  89  forbids  the 
council  to  amend  or  repeal  an  ordinance 
adopted  by  the  voters;  and  the  second,  be- 
cause the  ordinance  as  amended  materially 
varied  from  the  one  whose  enactment  the 
petitioners  desired.  If  each  of  these  objec-. 
tions  is  valid  and  preclusive,  the  writ  should 
be  denied. 

The  charter  grants  to  a  proportional  num- 
ber of  the  qualified  voters  of  the  municipal- 
ity the  right  to  propose  such  legislation  as 
they  may  deem  necessary  or  advantageous, 
and  vests  in  the  council  the  discretionary 
power  to  determine  whether  it  will  enact  in- 
to law  the  legislation  so  proposed  or  submit 
the  same  to  the  voters  for  their  approval  at 
a  regular  or  special  election  called  and  held 
for  the  purpose.  The  council  reached  the 
proper  conclusion  when  it  decided  that  it 
could  not  amend  or  repeal  an  ordinance 
which  had  received  the  indorsement  of  the 
voterai  without  resubmitting  to  them  the 
proposal  to  amend  or  repeal  for  their  ratifi- 
cation or  rejection.    Section  89  reads: 

**No  ordinance  or  amendment  to  an  ordinance 
adopted  by  the  voters  at  any  such  election  shall 
be  repealed  or  amended  by  the  city  council*' 

This  provision  denies  to  the  council  the 
usual  right  to  amend  and  repeal  ex  mero 
motu.  But  there  is  no  such  limitation  upon 
the  power  of  the  voters  to  require  action 
by  the  council  to  submit  the  proposed  ordi- 
nance to  them  for  decision,  so  far  as  we  can 
discover.  On  the  contrary,  the  purpose 
seems  to  have  been  to  confer  upon  them  the 
right  to  propose  an  ordinance  on  any  sub- 
ject by  them  deemed  vital  or  material  to 
their  general  welfare,  without  limitation  or 
restriction  as  to  time  or  extent,  if  they  pur- 
sue the  mode  prescribed  for  presenting  the 
legislation  they  demand.  Though  the  char- 
ter may  forbid  the  council  to  repeal  or  amend 
an  ordinance  after  its  adoption  by  the  elec- 
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torate  Interested  therein,  yet  if  there  be  a 
necessity  for  transportation  facilities  read- 
ily accessible,  whose  owners  are  willing  to 
serye  the  public,  no  satisfactory  or  sufficient 
reasons  appear  to  forbid  appropriate  action 
in  that  behalf  by  the  voters  themselves  in 
the  manner  authorized  by  the  charter. 

Next  as  to  the  right  and  effect  of  the  with- 
drawal and  substitution  of  the  ordinance 
proposed  after  prefixing  thereto  the  requi- 
site title.  Section  41  makes  such  a  caption 
essential  to  validity.  There  was  no  change 
in  the  petition  after  it  was  withdrawn.  No 
additions  were  made,  no  new  signatures.  It 
was  not  presented  again  to  the  voters  who 
had  signed  it,  and  tliere  is  nothing  tending 
to  show  alteration  of  their  attitude  towards 
the  proposed  civic  legislation  or  the  neces- 
sity therefor.  Nor  did  the  prefixed  title  in 
any  wise  affect  what  the  voters  requested  the 
council  to  do.  It  merely'  removed  the  objec- 
tion raised  against  the  validity  of  the  ordi- 
nance, and  made  It  conform  with  necessary 
requirements.  The  ordinance  was  the  same 
in  effect,  and  had  the  same  intent  and  ob- 
ject, the  repeal  of  an  ordinance  to  the  con- 
tinuance of  whch  presumably  such  voters  ob- 
jected. 

[3, 4]  Besides,  section  92  provides: 

"In  the  event  the  petition  shall  be  insufficient 
*  under  the  provisions  of  this  act,  it  may  be  with- 
drawn by  the  person  or  persons  named  therein 
as  representing  the  signers  thereof  and  may 
within  fifteen  days  thereafter  be  amended  and 
added  to  and  refiled  as  an  original  petition." 

Does  this  paragraph,  as  the  respondents 
contend,  relate  only  to  the  correctness  of  the 
signatures  affi::¥ed  to  the  petition  and  not  to 
the  ordinance,  which  necessarily  is  a  part  of 
and  filed  with  it  as  an  exhibit?  It  is  the  or- 
dinance which  the  voters  who  signed  the  pe- 
tition requested  the  council  to  enact  or  sub- 
mit to  the  electors  of  the  city  for  approval. 
The  two  seem  to  be  connected  and  combined. 
Both  are  on  the  papers  to  which  the  signa- 
tures are  appended.  The  petition  requests 
the  council  to  pass  or  submit  the  following 
ordinance  embodied  in  it,  and  sets  out  its 
title  and  provisions. 

The  words  "added  to"  in  septlon  92,  coun- 
sel contend,  when  considered  and  construed 
In  connection  with  the  context,  import  ad- 
ditional signatures.  There  is  some  merit,  it 
is  true,  in  this  argument.  The  context  pur- 
ports to  provide  a  method  for  testing  the 
number  and  qualifications  of  the  voters  who 
signed  the  petition.  But  the  word  "amend" 
is  also  significant.  It  means  to  correct  the 
form  of,  to  free  from  fault  or  error,  as  to 
amend  a  text  or  legal  document  or  an  ap- 
propriation bill;  and  such  is  Its  ordinary 
definition.  The  insufficiency  contemplated  by 
the  act  results  from  some  departure  from  its 
provisions.  It  does  not  purport  to  limit  or 
restrict  the  defect  to  want  of  signatures 
alone.  No  language  is  employed  to  express 
or  imply  an  intent  clearly  or  reasonably  to 
confine  amendments  to  additional  signatures. 


Such  petitions  may  be  withdrawn  and 
amended  to  conform  with  the  provisions  of 
the  act;  one  only  of  the  provisions  relates 
to  the  number,  names,  and  addresses  of  the 
petitioners.  Other  names  may  be  added,  of 
course,  but  the  right  to  amend  is  general. 
If  the  Legislature  purposed  to  limit  amend- 
ments to  names  only,  it  could  readily  and 
briefly  have  expressed  that  intention.  Not 
having  done  so,  we  think  it  meant  more  than 
counsel  seem  disposed  to  grant  The  rela- 
tors are  entitled  to  the  relief  they  ask. 


(147  Ga.  823) 
HUNTEB  V.  STATE.    (No.  706.) 
(Supreme  Court  of  Georgia.    April  12,  1918.) 

i8vlldbu$  by  the  Court,) 

"L  Cbiminal  Law  ^=s>543(1)  —  Testimony  or 
Witness  on  Formeb  Tbia]>-Admis8ibiijtt. 
The  testimony  of  a  witness  who  was  exam- 
ined at  a  former  trial  of  a  criminal  charge, 
where  opportunity  of  cross-examination  was  af- 
forded,  is  admissible  in   evidence  at  a  subse- 
quent trial  of  the  same  defendant  on  the  same 
charge,  upon  proof  that  the  witness  is  beyoDd 
the  jurisdiction  of  the  state. 
2.  Obiminai.  Law  ^=>36e(6)— DECLABATioNfr- 
•'Bes  Gest^." 
Declarations   accompanying   an   act,  or  bo 
nearly  connected  therewith  in  time  as  to  be  free 
from  all  suspicion  of  device  or  afterthought,  are 
admissible  in  evidence  a?  a  part  of  the  res  gestae. 
The  declarations  admitted  in  this  case  were  not 
of  the  character  indicated,  and  their  admission 
was,  under  the  facts,  reversible  error. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bes  Ges- 
t«.3 

8.  Homicide  <s=:»269,  308(S)  —  Instbuctions- 
Degbee— Intent, 
Under  the  facts  of  this  case,  the  following 
instructions  to  the  jury  were  erroneous:  "A 
man  is  presumed  to  intend  the  natural  conse- 
quences of  his  act ;  and  if  this  man  struck  [the 
deceased]  with  a  rock  and  [the  deceased]  died 
from  that  blow,  he  is  presumed  to  have  intend- 
ed to  kill  him."  "If  you  are  satisfied  beyond  a 
reasonable  doubt  that  this  defendant  did  with 
malice  aforethought  Intentionally  strike  [the 
deceased],  from  which  blow  he  died,  and  that 
the  blow  was  without  justification,  or  provoca- 
tion which  would  reduce  it  from  murder  to  some 
lower  grade  of  homicide,  then  the  form  of  your 
verdict  would  be,  *We,  the  jury,  find  the  defend- 
ant guilty.'  That  would  mean  guilty  of  murder. 
The  evidence  did  not  demand  a  finding  that  the 
instrument  with  which  the  deceased  was  struck 
was  a  weapon  likely  to  produce  death  when  used 
in  the  manner  shown ;  and  the  intention  of  the 
defendant,  if  the  jury  should  find  that  he  in  fact 
struck  the  deceased,  was  a  question  for  the  jury. 

4.  OtUEB  ASSIGNMENTa 

The  remaining  assignments  of  error  examin- 
ed, and  held  not  to  show  cause  for  reversal 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  B.  H.  HUl,  Judge. 

U.  J.  Hunter  was  convicted  6t  murder,  and 
he  brings  error.    Beversed. 

Hughes  Boberts  and  Colquitt  &  Conyers, 
all  of  Atlanta,  for  plaintiff  In  error.  John 
A.  Bpykin,  Sol.  Gen.,  and  B.  A,  Stephens, 
both  of  Atlanta,  and  Clifford  Walker,  Attf. 
Gen.,  and  M.  C.  Bennet,  Asst  Atty.  Gen^  for 
the  State. 
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GEORGE,  J.  U.  J.  Hunter  was  convicted 
of  the  murder  of  M.  B.  Young,  and  recom- 
mended to  mercy.  The  state  Introduced  tes- 
timony tending  to  show  that  on  Saturday 
morning,  March  31,  1017,  Young  came  into 
Atlanta  on  an  Edgewood  avenue  street  car. 
The  car  stopped  at  Fort  street  about  7:35 
a.  m.,  and  in  going  out  of  the  car  Young  had 
an  altercation  with  a  young  negro  man  who 
appeared  to  block  the  way  out  After  get- 
ting off  the  car  Young  stepped  to  the  edge  of 
the  sidewalk,  and  was  in  the  act  of  light- 
ing a  cigar  when  suddenly  he  was  hit  on  the 
head  with  what  the  evidence  describes  as 
a  "rock,"  a  "brick,"  or  a  "flat  rock,"  which 
had  been  picked  up  and  thrown  at  him  by 
the  negro  with  whom  the  altercation  was 
had  on  the  car,  and  who  had  alighted  from 
the  car  Just  as  it  moved  off.  The  negro 
fled,  and  Young,  stunned  by  the  blow,  sat 
down.  A  few  minutes  thereafter  an  automo- 
bile hastily  carried  him  to  the  ,Grady  hospi- 
tal; the  distant  from  the  scene  of  the  dif- 
ficulty to  the  hospital  being,  according  to  one 
of  the  witnesses,  "a  three-minute  ride  in  an 
automobile,  or  a  five-minute  walk."  The 
wound,  which  appeared  to  be  a  slight  super- 
ficial injury  to  the  scalp,  was  dressed  at 
the  hospital;  and  Young  left  the  hospital 
unassisted,  for  the  purpose  of  going  to  his 
work,  but  on  reaching  the  walkway  he  sud- 
denly sank  down,  in  the  language  of  one  of 
the  medical  witnesses  for  the  state,  "with- 
out any  apparent  rhyme  or  reason,"  lost 
consciousness,  and  died  about  5  or  6  o'clock 
of  the  same  day.  Subsequent  examination 
revealed  a  blood  clot  upon  the  brain,  from 
which  death  resulted.  The  evidence  for  the 
state  tended  to  show  that  the  negro  with 
whom  the  altercation  on  the  car  occurred 
was  the  defendant  on  trial,  while  the  defend- 
ant contended,  in  his  evidence  and  state- 
ment to  the  Jury,  that  he  was  not  on  the 
car,  and  did  not  have  an  altercation  with  the 
deceased.  His  witnesses  testified  that  an< 
other  negro  (identifying  him)  was  on  the  car 
and  in  fact  engaged  in  the  altercation.  The 
case  turned  on  the  identity  of  the  accused 
with  the  person  who  assaulted  the  deceased. 

[1]  1.  On  the  trial  the  court  permitted  the 
state  to  put  in  evidence  the  testimony  of 
two  witnesses  delivered  by  them  in  person 
on  a  former  trial  of  the  defendant  under  the 
same  indictment,  over  the  objection  that  such 
evidence  was  incompetent  and  violated  the 
constitutional  right  of  the  defendant  to  be 
confronted  in  person  with  the  witnesses 
against  him.  The  prettminary  proof  made  by 
the  state  was  that  these  witnesses  at  the  time 
of  the  present  trial  were  not  in  the  state 
of  Georgia.  The  witnesses  were  therefore 
inaccessible  to  the  state,  and  their  testi- 
mony delivered  in  person  on  the  former  trial 
6f  the  defendant  under  the  same  Indictment 
was  admissible  over  the  objection  urged. 
The  precise  question  was  considered  and 
ruled  adversely  to  the  contentions  of  plaintllE 


fin  error  in  Smith  v.  State,  147  Ga.  689,  95 
S.  E.  281. 

[2]  2.  Over  the  objection  that  the  same 
was  hearsay,  the  state  was  allowed  to  prove 
the  declarations  made  by  the  deceased  to 
the  hospital  physician  after  he  had  been  tak- 
en to  the  hospital  and  while  his  wound  was 
being  dressed,  from  10  to  20  minutes  after  the 
infliction  of  the  injury,  as  nearly  as  can  be 
gathered  from  the  evidence.  The  statement 
was  in  direct  response  to  inquiries  of  the 
physician.    It  follows: 

''He  [the  deceased]  said,  in  attemptinf;  to  get 
off  this  street  car  there  was  a  negro  in  the  way, 
and  he  first  asked  him  to  get  out  of  the  way, 
and  the  negro  would  not  move,  and  in  order  to 
get  off  the  car  he  elbowed  him,  pnshed  him  out 
of  the  way;  he  got  off  the  car  at  Fort  and  Edge- 
wood  and  stopped  at  the  corner  at  a  telephone 
post  to  strike  a  match  to  light  a  cigar,  and 
just  as  he  finished  lighting  it  he  turned  and  no- 
ticed this  negro  come  close  to  him,  and  said  that 
was  all  he  could  remember.  He  said  he  was  hit 
in  the  head,  with  what  he  did  not  know  at  that 
time ;  it  stunned  him.  I  says,  *Did  you  chase 
him?  He  says,  *No,  I  could  not;  was  stunned; 
I  did  not  know  which  way  to  turn.'  ♦  ♦  ♦  He 
described  the  one  who  assaulted  him  as  being  a 
young  slender  negro  compared  in  height  to  Offi- 
cer McOullnm.  He  described  him  also  as  being 
snagley  tooth;  and  in  reply  to  the  question 
whether  the  teeth  were  bad,  he  said  they  were 
not  particularly  bad,  but  they  were  irregular. 
He  said  he  was  dressed  in  a  brown  check  suit, 
and  expressed  bis  attire  as  being  dudish;  ex- 
pressed three  or  four  times  as  to  being  a  dudish 
looking  negro.  I  don't  remember  any  detailed 
description,  except  he  was  dressed  in  this  brown 
check  suit  and  the  negro  was  ginger  cake." 

Over  the  same  objection  the  state  was 
allowed  to  prove  the  ,declaratlons  made  by 
the  deceased,  from  20  to  30  minutes  after  he 
had  received  the  injury,  in  direct  response 
to  inquiries  of  a  police  oflicer  who  had  gone 
to  the  hospital  for  the  purpose  of  ascertain- 
ing from  the- deceased  the  description  of  the 
assailant.  The  declarations  as  testified  to 
by  the  officer  were  in  detail  the  same  as  set 
out  above.  There  is  a  suggestion  in  the  brief 
of  the  solicitor  general  that  these  statements 
were  admissible  as  dying  declarations.  The 
record  does  not  warrant  such  suggestion; 
and  the  trial  Judge  admitted  the  evidence 
as  a  part  of  the  res  gestae,  and  so  instructed 
the  jury.  As  such  we  will  consider  it.  Under 
our  Code,  declarations  accompanying  an  act 
or  so  nearly  connected  therewith  in  time 
as  to  be  free  from  all  suspicion  ot  device  or 
afterthought  are  admissible  as  a  part  of  the 
res  gestae.  Civ.  Ck)de,  §  5766.  "The  res 
gestsa  of  a  transaction  is  what  is  done  during 
the  progress  of  it,  or  so  nearly  upon  the  ac-  ^ 
tual  occurrence  as  fairly  to  be  treated  as 
contemporaneous  with  it.  No  precise  point  of 
time  can  be  fixed  a  priori  where  the  res  ges- 
tae ends.  Each  case  turns  on  its  own  circum- 
stances. Indeed,  the  inquiry  is  rather  into, 
events  than  lato  the  precise  time  which  has 
elapsed.  Is  the  proof  offered  of  a  matter  fair- 
ly a  part  of  the  same  transaction?  Is  it  an 
event  happening  naturally  and  spontaneously 
as  a  part  of  the  occurrence  under  investiga- 
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tlon?"  Hall  V.  State,  48  Ga.  607,  608.  The 
declarations  of  the  deceased  cannot  be  re- 
jected on  account  of  the  mere  lapse  of  time 
between  the  main  transaction  and  the  time 
of  the  making  of  the  declarations.  Yet  the 
declarations,  in  order  to  be  admissible  in 
evidence,  must  accompany  the  act  or  be  so 
nearly  connected  therewith  in  time  as  "to 
be  free  from  all  suspicion  of  device  or  after- 
thought." That  the  declarations  may  in 
fact  be  true  is  not  the  test.  It  is  certain 
that  the  declarations  admitted  in  this  case 
did  not  accompany  the  act;  and  It  is  equally 
certain  that  they  were  not  so  nearly  connected 
therewith  in  point  of  time,  the  other  circum- 
stances appearing  in  the  evidence  beir\g  con- 
sidered, as  to  be  free  from  all  suspicion  of  de- 
vice or  afterthought.  Savannah,  Florida  & 
Western  Railway  Co.  v.  Holland,  82  Ga.  257, 
267,  268,  10  S.  E.  200,  14  Am.  St.  Rep.  158. 
The  assault  upon  the  deceased  had  completely 
terminated  before  his  declarations  were  made. 
He  had  been  carried  from  the  scene  of  the 
difficulty  to  the  hospital.  The  declarations 
were  made  in  response  to  direct  inquiry. 
This  fact  alone  would  not  render  them  in- 
admissible. The  declarations  were  a  mere 
narrative  of  past  occurrences.  They  related 
to  things  happening  upon  the  street  car  and 
to  the  main  fact  in  question.  They  have 
precisely  the  same  force  and  effect  as  if  they 
had  been  made  days  or  even  weeks  after  the 
occurrence.  They  depend  for  their  strength 
and  value  upon  the  veracity  of  the  declarant. 
It  is  impossible  to  lay  down  a  rule  by  which 
to  test  in  every  case  the  admissibility  of  such 
declarations.  They  must,  however,  be  con- 
temporaneous with  the  main  fact,  or  so  nearly 
connected  therewith  in  point  of  time  as  to  be 
free  from  all  suspicion  of  device  or  after- 
thought; and  the  nature  and  character  of 
the  declarations  must  be  such  as  to  show 
that  they  were  spontaneously  and  voluntarily 
made — that  is,  that  they  were  clearly  and  pal- 
pably influenced  by  the  main  fact  in  issue. 
Futch  V.  State,  90  Ga.  472,  478,  16  S.  E.  102; 
Western  &  Atlantic  Railroad  Co.  v.  Reason, 
112  Ga.  553,  557,  37  S.  E.  863;  Walker  v. 
State,  137  Ga.  398,  401,  73  S.  E.  368.  On 
account  of  the  error  in  admitting  evidence 
of  the  declarations  in  this  case,  a  new  trial 
must  be  ordered. 

[3]  3.  One  of  the  instructions  of  the  court 
to  the  Jury,  complained  of  in  the  motion  for 
new  trial,  was  as  follows: 

"A  man  is  presumed  to  intend  the  natural 
consequences  of  his  act ;  and  if  this  man  struck 
[the  deceased]  with  a  rock  and  [the  deceased] 
died  from  that  blow,  he  is  presumed  to  have  in- 
tended to  kill  him." 

The  court  also  charged  the  jury: 

"If  you  are  satisfied  beyond  a  reasonable 
doubt  that  this  defendant  did  with  malice  afore- 
thought intentionally  strike  [the  deceased],  from 
which  blow  he  died,  and  that  the  blow  was  with- 
out justification,  or  provocation  which  would  re- 
duce it  from  murder  to  some  lower  grade  of 
homicide,  then  the  form  of  your  verdict  would 


be,  *We,  the  jury,  find  the  defendant  gnilty.' 
That  would  mean  guilty  of  murder." 

Under  the  facts  In  the  record  these  instnic- 
tions  were  erroneous.  They  left  out  of  «»- 
sideration  the  character  of  the  weapon  and 
the  manner  of  its  use.  The  evidence  merely 
described  the  weapon  as  a  brick,  rock,  or  a 
flat  rock.  Whether  the  Instrument,  when 
used  in  the  manner  shown  by  the  evidence, 
was  a  weapon  likely  to  produce  death  is  not 
made  to  appear.  Every  man,  indeed,  is  pre- 
sximed  to  intend  the  natural  and  probable 
consequences  of  his  voluntary  act.  This  is 
the  extent  of  the  presumption.  The  inten- 
tion of  the  defendant,  if  he  struck  the  de- 
ceased, was  a  matter  for  the  Jury.  See  Henry 
V.  State,  33  Ga.  441,  449;  Taylor  v.  State, 
108  Ga.  384,  34  S.  E.  2  (3,  4);  Farmer  v.  State, 
112  Ga.  80,  81,  37  S.  E.  120;  Chapman  v. 
State,  120  Ga.  855,  48  S.  E.  350;  Jordan  v. 
State,  124  Ga.  780,  53  S.  E.  331;  Dorsey  v. 
State,  126  Ga.  633,  a34,  55  S.  E.  479 ;  Johier 
V.  State,  129  Ga.  295,  58.  S.  E.  859  (1); 
Kelly  V.  State,  145  Ga.  210,  212-214,  88  S. 
E.  822;  Boone  v.  State.  145  Ga.  37,  88  S. 
E.  558  (2);  Scnitchens  v.  State,  146  Ga.  189. 
91  S.  K.  25  (4). 

[4]  4.  The  retuaining  assignments  of  error 
are  not  such  as  to  require  a  reversal,  and 
will  not  be  specially  considered.  For  the 
reasons  pointed  out  in  the  second  and  third 
divisions  of  the  opinion,  the  Judgment  over- 
ruling the  motion  for  new  trial  is  reversed. 
All  the  Justices  concur,  except  PISH,  C.  J., 
absent  on  account  of  sickness. 


(147  Ga.  S16) 

CIEUOEVICH  V.   STATE.     (No.  660.) 
(Supreme  Court  of  Georgia.     AprU  12,  1918.) 

(SvUabu$  by  the  Court.) 

1.  Cbiicinai.  Law  ^=>1011  —  Judgment  of 
City  Court  of  Savannah. 

The  writ  of  certiorari  lies  from  a  judgment 
of  the  city  court  of  Savannah  overruling  a  nM>- 
tion  for  a  new  trial  in  a  misdemeanor  case 
tried  therein. 

2.  JuBY  ^=s>146  —  Impaneling  Jury  —  Power 
or  Chief  Judge  of  Municipal  Court  of 
Savannah. 

The  chief  judge  of  the  municipal  court  of 
Savannah,  who  is  ex  officio  judge  of  the  city 
court  of  Savannah,  under  the  act  of  the  Gen- 
eral Assembly  amending  the  Constitution  of 
the  state  and  creating  the  municipal  court  of 
Savannah,  approved  August  13,  1915  (Acts 
1915,  p.  124),  and  the  further  act  of  1915  (Acts 
1915,  p.  122),  is  authorized  to  draw  a  panel 
of  jurors  and  swear  them  in  for  the  trial  of  a 
criminal  case  in  which  he  as  ex  officio  judge  of 
the  city  court  is  to  preside;  and  such  duty 
does  not  devolve  solely  upon  the  regular  judge 
of  the  city  court 

Certified  Questions  from  Court  of  Appeals. 

Frank  Cieucevich  was  convicted  of  a  mis- 
demeanor, and  from  an  order  denying  a  new 
trial  brings  certiorari.  Questions  certified 
by  the  Court  of  Appeala  Questions  an- 
swered. 
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Osborne,  Lawrence'  &  Abrahams,  of  Sa- 
vannah, for  plaintiff  in  error.  Walter  C. 
Hartridge,  Sol.  Gen.,  of  Savannah,  for  the 
State. 

HILL,  J.  The  Court  of  Appeals  desires  in- 
structions upon  the  following  questions: 

'*1.  Will  a  writ  of  certiorari  lie  from  a  judg- 
ment of  the  city  court  of  Savannah  overruling 
a  motion  for. a  new  trial  in  a  misdemeanor  case? 
This  question  is  now  before  the  Supreme  Court 
in  the  case  of  Dixon,  *  Sheriff,  v.  Sable  (No. 
371)  147  Ga.  623.  95  S.  E.  240,  submitted  on 
June  20,  1917,  If  the  preceding  question  should 
'DC  answered  in  the  affirmati^'e,  then  an  answer 
Is  desired  to  the  following  question: 

"2.  On  the  2l8t  day  of  February,  1917  (be- 
fore the  passage  of  the  act  by  the  General  As- 
sembly of  Georgia  at  its  1917  session,  providing 
specifically  that  the  ex  officio  judge  of  the  city 
court  of  Savannah  may  draw  juries  when  hold- 
ing court  in  a  separate  division  of  such  court), 
was  the  chief  judge  of  the  municipal  court  of 
Savannah  (who,  under  the  act  of  the  General 
Assembly  of  Georgia  amending  the  laws  relat- 
ing to  the  city  Court  of  Savannah,  approved  Au- 
gust 13,  1915  [Acts  1915,  p.  124],  and  the  act 
of  the  General  Assembly  of  Georgia  amending 
the  laws  relating  to  the  city  court  of  Savannah, 
approved  August  13,  1915  [Acts  1915,  p.  122], 
is  ex  ofhcio  judge  of  the  city  court  of  Savannah, 
and  may  preside  in  the  trial  of  criminal  cases 
in  that  court,  where  the  judge  of  the  city  court 
is  disqualified,  and  'in  such  other  causes  as  may 
be  required  by  law  or  the  exigencies  of  the 
♦  ♦  •  court'  authorized  to  draw  a  panel 
of  jurors  and  swear  them  in  for  the  trial  of  a 
criminal  case  iii  which  he,  as  ex  officio  judge 
of  the  city  court,  was  to  preside:  or  did  such 
duties  devolve  solely  upon  the  judge  of  the  city 
court? 

*'2a.  It  appears  that,  at  the  time  when  the 
ex  officio  judge  of  the  dty  court  of  Savannah 
drew  the  jury  which  was  challenged,  there  had 
already  been  drawn  by  the  judge  of  the  city 
court  of  Savannah  another  and  separate  venire 
of  traverse  jurors  for  service  at  that  term  of 
court." 

[1]  1.  In  the  case  of  Dixon  v.  Sable,  147 
Ga.  623,  95  S.  E.  240,  where  the  same  ques- 
tion was  Involved,  it  was  held  that  a  writ 
of  certiorari  will  He  from  a  judgment  of  the 
city  court  of  Savannah  overruling  a  motion 
for  a  new  trial  in  a  misdemeanor  case.  The 
first  question  Is  therefore  answered  in  the 
affirmative. 

[2]  2.  The  next  question  to  be  answered  is 
whether  the  chief  judge  of  the  municipal 
conrt  of  Savannah,  who  is  ex  ofiScio  judge  of 
the  city  court  of  Savannah,  and  who  may 
preside  therein  in  criminal  cases  where  the 
judge  of  the  city  court  is  disqualified  and 
in  such  other  cases  as  may  be  required  by 
law  or  the  exigencies  of  the  court,  is  author- 
ized to  draw  a  panel  of  jurors  and  swear 
them  in  for  the  trial  of  a  criminal  case  in 
which  he  as  ex  officio  judge  of  the  city  court 
is  to  preside;  or  does  this  duty  devolve 
solely  upon  the  judge  of  the  city  court?  The 
act  of  1915  (Acts  1915,  p.  122,  {  1)  provides : 

*That  the  chief  judges  of  the  municipal  court 
of  the  city  of  Savannah  be  and  they  are  hereby 
made  ex  officio  judges  of  the  city  court  of  Sa* 
vannah,  and  they  are  directed  to  preside  in  the 
city  court  of  Savannah  in  the  trial  of  criminal 
causes;  in  the  trial  of  causes  where  the  judge 
of  the  said  conrt  is  disqualified,  and  in  such 


other  causes  as  may  be  required  by  law  or  by 
the  exigencies  of  the  said  court" 

It  is  further  provided  (page  123,  {  2) : 

"That  the  said  court  may  be  held  in  divisions 
80  that  different  cases  may  be  tried  in  said 
court  contemporaneously  by  the  different  judges 
thereof." 

Section  6  of  this  act  declares:  "The  judg- 
es In  drawing  juries  shall  draw  but  one  ticket 
from  the  box  at  a  time,"  etc.  And  see  the 
act  of  1915  (Acts  1915,  pp.  124.  128),  estab-. 
lishing  the  municipal  court  at  Savannah, 
where  it  is  provided,  in  section  8: 

"That  the  chief  judge  of  the  said  court  shall 
be  ex  officio  a  judge  of  the  city  court  of  Savan- 
nah; and  he  is  hereby  directed  to  preside  in 
the  city  court  of  Savannah  in  the  trial  of  crimi- 
nal cases,  in  the  trial  of  causes  where  the  judge 
of  the  city  court  is  disqualified,  and  in  such 
other  cases  as  may  be  required  by  law  or  by 
the  exigencies  of  the  court.  As  ex  officio  judge 
of  the  city  court  of  Savannah,  said  chief  [judge] 
shall,  while  presiding  therein,  have  all  the 
power  and  authority  of  the  judge  of  the  city 
court  of  Savannah." 

The  last-recited  act  Is  an  amendment  to 
the  Constitution  of  the  state,  abolishing  the 
office  of  justice  of  the  peace  in  certain  cit- 
ies and  conferring  on  the  General  Assembly 
the  power  to  establish  in  lieu  thereof  such 
court  or  courts  as  it  may  deem  necessary. 
The  act  first  quoted  from  was  passed  in 
pursuance  of  the  constitutional  amendment, 
which  was  duly  ratified. 

It  will  be  observed,  from  both  the  consti- 
tutional amendment  and  the  act  of  the  Gen- 
eral Assembly  passed  in  pursuance  thereof, 
that  the  chief  judge  of  the  municipal  court 
shall  be  ex  officio  a  judge  of  the  city  court  of 
Savannah,  and  the  section  of  the  amendment 
quoted  provides  that  such  ex  officio  judge 
shall,  while  presiding  In  such  court,  "have 
all  the  power  and  authority  of  the  judge  of 
the  city  court  of  Savannah."  One  of  the 
powers  of  the  city  court  judge  is  to  draw 
jurors  for  service  in  the  city  court.  Code  of 
1882,  §§  4951,  4952.  It  will  be  noted,  too, 
that  the  act  first  quoted  from,  section  6,  re- 
cites that  "the  judges  in  drawing  Juries," 
etc.  The  I-iegislature  in  using  the  plural 
number  evidently  intended  to  confer  on  the 
"judges"  the  authority  to  draw  juries — not 
merely  on  the  city  court  Judge,  but  on  the 
municipal  court  Judge  also  when  presiding 
as  ex  officio  judge  in  the  circumstances  stat- 
ed in  the  act.  From  the  brief  of  counsel  for 
the  plaintiff  in  error  it  appears  that  at  the 
time  of  drawing  the  Jury  by  the  Judge  of  the 
municipal  court,  presiding  In  the  city  court  of 
Savannah,  the  Judge  of  the  city  court  had 
already  drawn  a  venire  of  Jurors  for  the  at- 
tendance at  that  term  of  the  court,  and  that 
they  were  in  attendance,  and  that  the  panel 
put  upon  the  defendant  was  not  a  part  there- 
of ;  and  it  is  fairly  Inferable,  we  think,  that 
at  the  time  of  the  drawing  of  the  second 
jury  by  the  Judge  of  the  municipal  court 
the  two  Judges  were  sitting  in  separate  di- 
visions, and  that  it  was  necessary  to  exer- 
cise the  power  conferred  upon  him  by  the 
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acts  of  1915  to  draw  the  Jury  which  was  ob- 
jected to  by  the  challenge  to  the  array. 
It  was  evidently  under  such  circumstances 
as  these  that  the  Legislature  Intended,  both 
by  the  amendment  to  the  Constitution  and  by 
the  act  of  1915  passed  in  pursuance  thereof,  to 
confer  the  power  on  the  chief  Judge  of  the 
municipal  court,  who  is  ex  officio  Judge  of 
the  city  court  while  presiding  therein,  as  was 
conferred  on  the  judge  of  the  city  court.  The 
fact  that  the  Legislature  in  1917  (Acts  1917, 
p.  274)  exiwessly  conferred  such  powers  on 
the  judges  of  the  city  court  of  Savannah 
does  not  change  the  effect  of  the  acts  of 
1915,  to  which  reference  has  been  made, 
relatively  to  the  drawing  of  the  jury  chal- 
lenged In  the  present  case. 

We  think  the  acts  of  1915  conferred  on  the 
chief  judge  of  the  municipal  court  of  Savan- 
nah, when  acting  as  ex  officio  judge  of  the 
city  court  of  Savannah,  authority  to  draw  a 
panel  of  jurors  and  swear  them  In  for  the 
trial  of  a  criminal  case  in  which  he  as  such 
judge  was  to  preside  in  accordance  with  the 
terms  of  the  act  of  1915.  The  second  ques- 
tion propounded  by  the  Court  of  Appeals 
must  therefore  also  be  answered  in  the  affirm- 
ative. 

All  the  Justices  concur,  except  FISH,  C. 
J^  absent  on  account  of  sickness. 


(118  Ga.  47) 

TUCKER  V.  EZELL.     (No.  478.) 
(Supreme  Court  of  Georgia.     April  12,  1918.) 

(Syllahus  hy  the  Court.) 
Tbial  ^=9251(3)--Xn8Tbuction8— Statement 
OF  Contention. 
It  was  error  for  the  court,  in  charging  the 
jury,  to  state  that  the  plaintiflE  contended  that 
the  defendant  was  in  possession  of  the  land  sued 
for,  when  in  fact  there  was  no  such  contention 
or  admission  on  the  part  of  the  plaintiff,  but 
there  was  an  express  denial  that  the  defendant 
had  been  in  possession  of  the  land  sued  for; 
the  question  of  possession  being  a  material  one 
under  the  issues  made  by  the  petition,  the  an- 
swer, and  the  evidence  submitted. 

Error  from  Superior  Court,  Jasper  Coun- 
ty ;  J.  B.  Park,  Judge. 

Action  to  quiet  title  by  W.  J.  Tucker 
against  Mrs.  Leila  Ezell.  Judgment  for  de- 
fendant, motion  for  new  trial  overruled,  and 
plaintiff  excepts  and  brings  error.    Reversed, 

W.  J.  Tucker  brought  his  petition  against 
Mrs.  Leila  Ezell,  alleging  that  defendant 
claimed  title  to  certain  described  real  es- 
tate in  the  town  of  Shady  Dale,  Jasper  coun- 
ty, Ga. ;  that  "petitioner  claims  title  to  said 
described  tract  or  parcel  of  land,  being  seis- 
ed thereof  in  fee";  that  "for  more  than  20 
years  petitioner  and  those  under  whom  he 
claims  have  exercised  dominion  and  control 
over  said  property,  returned  same  for  taxa- 
tion, granted  licenses  and  easements  over 
and  upon  same,  and  otherwise  controlled  and 
governed  said  property;    and  the  said  de^ 


fendant  has  never  been  in  actual  possession 
of  said  property,  except  that  during  the  first 
part  of  the  present  year  the  said  defendant 
caused  a  plow  to  be  run  over  and  upon  said 
property,  and  announced  through  her  agent 
that  she  claimed  the  title  to  said  property 
and  claimed  possession  thereof."  It  was  fur- 
ther alleged  that  petitioner  and  defendant 
claimed  the  property  under  a  common  gran- 
tor; that  the  deed  relied  on  by  the  defend- 
ant did  not  convey,  and  In  fact  did  not  in- 
tend to  convey,  the  property  sued  for;  that 
"petitioner  sues  for  no  profits  of  said  lands, 
for  the  reason  that  said  defendant  has  not 
been  In  actual  possession  of  said  property, 
and  until  the  first  part  of  the  present  year 
has  never  asserted  any  dSim  thereto."  The 
prayers  were  "that  the  title  to  said  describ- 
ed tract  or  parcel  of  land  be  adjudicated 
and  declared  to  be  In  petitioner,  and  not  in 
said  defendant,"  and  for  process.  Upon  the 
trial  the  Jury  returned  a  verdict  for  the  de- 
fendant. The  plaintiff  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. 

Greene  F.  Johnson,  of  Montlcello,  for  plain- 
tiff In  error.  W.  S.  Florence,  of  Montlcello, 
for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 

above).     Among  the  grounds  of  the  motion 

for  a  new  trial  is  one  which  complains  of 

the  following  charge  of  the  court: 

"The  plaintiff  in  the  case  contends  that  there 
was  a  certain  lot  of  land  in  the  town  of  Shady 
Dale,  in  the  county  of  Jasper,  and  the  state 
of  Georgia,  containing  a  little  over  one-fifth  of 
an  acre,  that  the  defendant  is  in  pNOSsession  of; 
and  the  plaintiff  contends  that  he  is  entitled  to 
recover  the  possession  of  that  property  from 
the  defendant." 

This  charge  was  excepted  to  on  the  ground 
that  it  misstated  the  contention  of  the  plain- 
tiff, in  giving  to  the  Jury  the  Instruction  that 
the  plaintiff  contended  that  the  defendant 
was  in  possession  of  the  land  sued  for,  where- 
as the  plaintiff  In  his  petition  denied  that 
the  defendant  was  in  possession  of  the  prop- 
erty. It  is  sought  to  justify  this  charge  on 
the  ground  that  the  suit  was  for  the  recov- 
ery of  land,  and  that  the  provision  of  sec- 
tion 55S5  of  the  C^vU  Code,  which  declares 
that  the  consent  rule  In  ejectment  shall  al- 
ways be  considered  as  filed.  Is  applicable  to 
the  case,  as  well  as  the  provision  of  rule  23 
of  the  superior  courts,  to  the  effect  that  no 
party  shall  be  x)ermitted  to  defend  an  eject- 
ment cause  or  an  action  of  complaint  for  land 
who  does  not  admit  that  he  Is  In  possession 
of  the  premises  In  dispute  at  the  commence- 
ment of  the  action.  We  do  not  think  that 
the  Code  section  and  the  rule  referred  to 
bear  upon  the  point  now  being  considered. 
The  plaintiff  distinctly  sets  forth  In  his  peti- 
tion that  the  defendant  has  not  been  in  pos- 
session of  the  land,  and  declares  that  the 
only  act  of  possession  done  by  tJie  defendant 
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was  to  ran  a  plow  over  the  land  once  at  tbe 
beginning  of  tbe  year  in  wbicb  the  suit  was 
brought  Further,  the  plaintiff  expressly 
disclaims  the  right  to  recover  mesne  profits, 
for  the  reason  that  the  defendant  "has  not 
been  in  actual  possession  of  the  property." 
The  defenflant  contended  that  she  had  been 
in  possession  of  the  property,  that  the  deed 
which  she  had  from  the  common  grantor  of 
herself  and  the  plaintiff  vested  title  in  her, 
and  that,  if  it  did  not,  she  had  a  good  pre- 
scriptive title  to  the  land.  Considering  all 
the  allegations  of  the  petition,  it  is  more  in 
the  nature  of  a  suit  to  remove  a  cloud  on  ti- 
tle than  of  a  petition  in  complaint  for  land, 
or  in  ejectment.  But  it  has  manifest  de- 
fects, if  it  was  intended  as  a  quia  timet  pro- 
ceeding under  Civil  Code,  $§  5465,  5466,  5468, 
relating  to  proceedings  quia  timet ;  for  there 
is  no  prayer  for  cancellation  of  any  instru- 
ment which,  in  itself  or  in  connection  with. 
other  proofs  or  extrinsic  facts,  might  con- 
stitute a  cloud  on  the  title  of  the  petitioner. 
But  such  defects  in  the  petition  should  have 
been  taken  advantage  of  by  demurrer,  and 
the  ruling  of  the  court  had  thereon.  So  far 
as  the  record  shows,  the  petition  was  un- 
challenged as  to  its  suAciency  in  substance 
or  form.  Under  the  pleadings,  and  under 
the  evidence  submitted  by  both  parties,  the 
question  of  possession  was  material;  the 
plaintiff  submitting  evidence  to  show  that 
the  defendant  had  never  been  in  possession, 
and  the  defendant  on  the  other  hand  sub- 
mitting evidence  for  the  purpose  of  showing 
that  she  had  been  in  possession. 

Inasmuch,  therefore,  as  the  question  of 
possession  was  one  of  the  contested  issues, 
the  erroneous  statement  by  the  court  that 
the  plaintiff  admitted  the  possession  of  the 
defendant  cannot  be  adjudged  harmless,  and 
a  new  trial  must  be  granted  upon  this  ground. 
No  opinion  is  expressed  as  to  the  sufficiency 
of  the  evidence  to  authorize  a  verdict  for 
either  party,  or  to  authorize  a  charge  upon 
that  subject.  The  evidence  in  certain  re- 
spects is  vague  and  indefinite;  and  this  in- 
deflniteness  is  added  to  by  the  fact  that  cer- 
tain witnesses  evidently  testified  with  a  map 
or  a  diagram  before  them,  and  Indicated  lines 
by  pointing  to  the  map  and  saying  that  it 
was  here  or  it  was  there,  and  their  exact 
language  is  reproduced  in  the  brief  of  the 
evidence ;  and  the  court  cannot  get  the  force 
of  this  testimony  without  having  the  same 
diagram  before  it,  and  knowing  what  part 
of  the  diagram  or  lines  therein  the  witnesses 
indicated  when  testifying  in  the  language  re- 
ferred to.  For  this  reason,  and  for  the  fur- 
ther reason  that  the  evidence  may  not  be  the 
same  upon  the  next  trial,  the  court  expresses 
no  opinion  as  to  the  sufficiency  of  the  evi- 
dence. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 


a48  Ga.  26) 
MOOK  V.  NEFFLER  et  al.    (No.  600.) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  by  the  Court) 

1.  Adoption  «=»6— Contbacts— VALinrrr. 

Ethel  Marie  Mock,  on  May  5,  1017,  filed 
a  petition  in  which  the  following  allegations 
were  made:  Petitioner  was  bom  August  3,  1888. 
On  August  20,  18S8,  petitioner's  mother  gave 
her  to  Eliza  A.  Charlton,  of  Chatham  county, 
Ga.,  under  a  parol  agreement  between  the 
mother  and  Eliza  A.  Charlton  that  Eliza  A. 
Charlton  would  educate  and  adopt  petitioner 
as  her  child  with  the  right  of  inheritance. 
The  contract  was  fully  performed  by  petition- 
er and  her  mother,  and  Eliza  A.  Charlton,  to 
the  date  of  her  death  (whidi  occurred  in  Chi- 
cago, 111.;  on  October  20,  1916,  while  she  was 
temnorarily  absent  from  the  state),  recogniaeo 
the  contract  and  the  relation  created  thereby. 
On  April  6,  1907,  petitioner  married.  Prior 
thereto  she  had  earned  by  her  labor,  and  turned 
over  to  Eliza  A.  Charlton,  about  $1,974,  .with 
the  understanding  that  the  money  would  be  in- 
vested in  real  estate,  and  that  petitioner  would 
inherit  it  at  the  death  of  Eliza  A.  Charlton. 
She  believes  that  this  money  was  in  fact  invest- 
ed in  certain  real  estate  described  in  the  peti- 
tion. About  a  year  after  her  marriage,  Eliza 
A.  Charlton  persuaded  her  and  her  husband  to 
move  into  the  home  of  Eliza  A.  Charlton,  so 
that  petitioner  could  care  for  her.  Petitioner 
cared  for  her  and  "boarded"  her  foster  mofher 
for  about  nine  years,  and  until  six  months  be- 
fore the  death  of  Eliza  A.  Charlton.  The  value 
of  the  services  rendered  to  Eliza  A.  Charlton 
is  $3,240.  During  the  time  these  services  were 
being  performed  several  children  were  born  to 
petitioner  and  her  husband.  The  foster  mother 
recognized  them  as  her  grandchildren.  The 
close  and  affectionate  relation  existing  between 
petitioner  and  her  foster  mother  was  never 
broken.  Claiming  to  be  the  husband  of  Eliza 
A.  Charlton,  C.  C.  Neffler  was  granted  tempo- 
rary letters  of  administration  on  her  estate. 
Eliza  A.  Charlton  in  faot  never  was  married, 
and  died  without  issue.  0.  C.  Neffler  made  ap* 
plication  for  permanent  letters  of  administra- 
tion, to  which  objections  were  filed  by  petition- 
er and  certain  named  persons  who  alleged  them- 
selves to  be  tbe  nearest  blood  relatives  and  heirs 
at  law  of  the  decedent  The  present  petition 
was  brought  against  C.  0.  Neffler  and  the  said 
relatives.  The  material  prayers  were:  (1)  That 
all  the  property,  real  and  personal,  of  Eliza  A. 
Charlton,  be  decreed  to  belong  to  petitioner  un- 
der the  adoption  agreement  made  between  peti- 
tioner's mother  and  Eliza  A.  Charlton;  (2) 
that,  if  the  adoption  agreement  cannot  be  spe- 
cifically performed,  a  resulting  trust  be  decreed 
in  favor  of  petitionerj  vesting  the  title  to  the 
realty  in  her;  (3)  that,  if  neither  specific  per- 
formance nor  a  resulting  trust  can  be  decreed, 
petitioner  recover  $1,974  cash  turned  over  to 
Eliza  A.  Charlton,  and  $3,240  for  supi)ort  fur- 
nished and  services  rendered  by  petitioner  to 
her.  By  an  amendment  dated  July  28,  1917, 
W.  H.  Wade,  who  had  been  appointed  perma- 
nent administrator  of  the  estate  of  Eliza  A. 
Charlton,  was  made  a  party  defendant,  and  al- 
leged that  petitioner's  mother  "was  a  widow 
lady  named  Mrs.  Michael,"  and  "that  her  moth- 
er's husband  was  not  in  life  at  the  time  of  pe- 
titioner's birth."  By  a  subsequent  amendment 
it  was  alleged  that  "petitioner's  mother's  full 
name  was  Mrs.  Clara  Michael,  and  that  the 
name  of  petitioner's  mother's  husband  was 
Lonnie  Michael,  who  was  dead  at  the  time  pe- 
titioner's mother  gave  ypur  petitioner  to  Eliza 
A.  Charlton."     Held:      ^ 

Properly  construed,  the  allegations  of  the  pe- 
tition do  not  show  a  right  of  dispositi^ir  in  thp 
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mother  of  petitioner.  It  is  not  alleged  that  the 
petitioner  was  an  illegitimate  child,  or  that  her 
father  was  dead,  or  that  he  had  lost  his  parental 
control,  or  that  he  had  ratified  or  acquiesced 
in  the  contract  made  by  petitioner's  mother 
with  Eliza  A.  Charlton.  The  first  essential  of 
a  contract  for  the  adoption  of  a  child,  where 
no  statutory  adoption  exists,  is  that  it  be  made 
between  persons  competent  to  contract,  and  be 
based  upon  sufficient  legal  consideration.  Fu- 
gate  V.  Allen.  119  Mo.  App.  183  (3),  95  S.  W. 
980;   Civ.  Code  1910,  §  3021. 

2.  Tbusts  ^=»371(2)  —  Resulting  Trusts  — 
Petition. 

The  essentials  of  a  resulting  trust  are  not 
alleged,  there  being  no  specific  allegation  that 
the  petitioner's  earnings  prior  to  her  marriage 
actually  constituted  the  purchase  money,  or 
any  part  thereof,  of  the  real  estate  referred  to. 
Civ.  Code  1910,  §  3739.  Had  the  allegations 
been  sufficient  in  this  respect,  the  right  of  re- 
covery was  in  her  father  if  in  life,  and  not  in 
her. 

3.  Parent  and  Child  <@=>5(1)  —  Husband 
AND  Wife  «@=»126(1)— Earnings  of  Child- 
Earnings  OF  Wife. 

The  earnings  of  a  minor  child  belong  to 
the  father,  unless  the  child  has  been  manumit- 
ted by  the  father.  Smith  v.  Smith,  112  Ga. 
351  (3),  352,  37  S.  E.  407;  Civ.  Code,  §  3021. 
In  the  absence  of  consent  or  agreement  to  the 
contrary,  express  or  implied,  the  earnings  of 
the  wife  belong  to  her  husband.  Georgia  Rail- 
road. Co.  V.  Tice,  124  Ga.  459,  52  S.  E.  916,  4 
Apn.  Cas.  200  (5) :  Cotter  v.  Gazaway,  141  Ga. 
534,  81  S.  E.  879  (1).  In  so  far  as  the  petition- 
er sought  to  recover  upon  a  quantum  meruit, 
the  right  of  action  was  in  her  father  for  the 
money  earned  by  her  prior  to  her  marriage,  and 
in  her  husband  for  the  value  of  the  support 
furnished  and  the  services  rendered  to  the  de- 
cedent after  the  marriage  of  the  petitioner. 

4.  Demurrer— Objections. 

The  demurrer,-  which  raised  the  foregoing 
objections  to  the  petition,  was  properly  sus- 
tained. 

Error  from  Superior  Court,  Chatham 
County ;   P.  W.  Meldrim,  Judge. 

Action  between  Ethel  Marie  Mock  and  C. 
C.  Neffler,  administrator,  and  others.  There 
was  a  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

B.  S.  Fuller  and  Oliver  &  Oliver,  all  of  Sa- 
vannah, for  plaintiff  in  error.  David  C.  Bar- 
row, C.  G.  Ogburn,  and  Osborne,  Lawrence 
&  Abrahams,  all  of  Savannah,  for  defend- 
ants in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent, 
and  ATKINSON,  J.,  disqualified. 

(147  Oa.  820) 
POLITE  T.  WILLIAMS  et  aL    (No.  716.) 
(Supreme  Court  of  Georgia.    April  11,  1918.) 

(Hyllabuh  hy  the  Court.) 

Appeal  and  Ebrob  ^S=>954(2)— Abuse  of  Dis- 
cBBTioN  —  Refusal  of  Inteblocutort  In- 
junction. 
A  petition  was  brought  by  a  married  woman 
to  enjoin  a  sale  of  lands  under  a  power  contain- 
ed in  a  deed  to  secure  a  debt,  jointly  executed 
by  the  wife  and  husband,  upon  the  grounds  that 
the  debt  was  the  debt  of  the  husband,  and  not 
the  debt^fpf  the  wife,  and  that  the  deed  (executed 
in  1912)  was  infected  with  usury.    The  evidence 


was  conflicting  apon  each  of  the  Issues  present- 
ed. The  case  is  therefore  within  the  general 
rule  that  the  discretion  of  the  judge  of  the  su- 
perior court  in  refusing  to  grant  an  interlocu- 
tory injunction  on  controverted  issues  of  fact 
will  not  be  disturbed,  unless  an  abuse  of  discre- 
tion is  made  to  appear. 

Er^or  from  Superior  Court,  Qlynn  County ; 
J.  P.  Highsmith,  Judge. 

Suit  for  Injunction  by  M.  E2.  Polite  against 
William  Williams  and  others.  Judgment 
for  defendants,  and  -  plaintiff  brings  error. 
Affirmed. 

J.  T.  Powell  and  Boiling  Whitfield,  both  of 
Brunswick,  for  plaintiff  in  error.  F.  M. 
Scarlett,  Jr.,  of  Brunswick,  for  defendants  in 
error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent. 


(148  Ga.  33) 
GOODWIN  V.  STATE.     (No.  644.) 
(Supreme  Court  of  Georgia.    April  11,  191&) 

(Syllahus  hy  the  Court,) 

1.  Homicide  ^=»309(5)  —  Instruction— Man- 
slaughter—Evidence. 

The  evidence  for  the  state,  if  believed,  de- 
manded a  verdict  of  murder.  The  defendant  of- 
fered no  evidence,  but  made  a  statement  which. 
if  believed  by  the  jury,  would  have  authorized 
them  to  find  that  the  homicide  was  the  result  of 
misfortune  or  accident.  Under  these  circum- 
stances it  was  not  error  to  omit  to  charge  the 
jury  on  the  subject  of  involuntary  manslaughter 
VOL  the  commission  of  an  unlawful  act,  or  of  a 
lawful  act  without  due  caution  and  circumspec- 
tion. Robinson  t.  State,  124  Ga.  787,  53  S.  £. 
99. 

2.  Criminal  Law  ^=s>921  —  Evidence— Pos- 
session OF  Shells— New  Trial. 

The  court  permitted  a  witness  to  testify, 
over  objection:  '*!  don't  know  Bart  Goodwin 
[the  defendant].  Did  not  see  him  there.  Never 
saw  him  before  now.  I  remember  time  it  was 
said  he  killed  his  wife.  I  let  a  soldier  have  two 
shells  that  night  before  the  shooting.  I  could 
not  swear  whether  this  is  the  man  or  not.  It 
was  a  medium-sized  man.  I  never  paid  any  at- 
tention to  him."  It  is  objected  that  this  evi- 
dence did  not  identify  the  defendant  or  the 
shells.  The  defendant  in  bis  statement  admit- 
ted getting  two  shells  and  putting  one  of  them 
in  the  gun  with  which  the  deceased  was  killed. 
Another  shell  was  found  in  defendant's  pocket 
when  he  was  arrested,  three  or  four  miles  from 
the  scene  of  the  homicide.  Under  these  circum- 
stances the  admission  of  the  testimony  above 
quoted  did  not  require  a  new  trial. 

3.  Criminal  Law  «=»404(4)  —  Evidence  — 
Clothes  Worn  bt  Deceased. 

It  was  not  error,  on  the  trial  of  one  charg- 
ed with  the  murder  of  his  wife  by  shooting  her 
with  a  shotgun,  to  admit  in  evidence  the  bloody 
clothes  (waist)  of  the  deceased,  which  she  wore 
at  the  time  of  the  homicide,  over  the  sole  objec- 
tion of  irrelevancy,  where  the  evidence  showed 
that  the  deceased  was  shot  ''right  under  the 
right  breast" 

4.  Criminal  Law  ^=»1037(1)  —  Appeait— Ar- 
gument OF  Solicitor  General— Review. 

The  solicitor  general,  in  his  argument  to 
the  jury,  referred  to  the  aefendant  as  "&  black- 
hearted  murderer,"  and  as  "a  beast  that  catches 
his  victim  and  holds  it  to  watch  it  die."  The 
plaintiff  in  error  insists  that  the  court  erred  in 
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not  cautioning  the  }unr  against  being  influenced 
by  this  argument  The  record  shows  that  the 
court's  attention  was  not  called  to  the  argu- 
ment, and  that  no  objection  was  urged  thereto 
on  the  trial.  In  the  absence  of  such  objection, 
and  of  a  ruling  by  the  court  thereon,  no  ques- 
tion is  presented  for  decision  here. 

Error  from  Superior  Court,  Polk  Ck)unty; 
A.  L.  Bartlett,  Judge. 

Bart  Goodwin  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Irwin  &  Tison,  of  Cedartown,  for  plaintiff 
in  error.  J.  R  Hutcheson,  Sol.  Gen.,  of 
Douglasville,  Clifford  Walker,  Atty.  Gen., 
and  M.  C.  Bennet,  Asst.  Atty.  Gen.,  for  the 
State. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent. 


(148  Ga.  17) 

CULLINS   V.   STATE.   *  (No.  483.) 
(Supreme  Court  of  Georgia.    April  11,  1918.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  ^=>918(5)—Tbiai/— Remark 
OF  Court. 

Where,  on  her  trial  for  the  murder  of  her 
husband,  the  accused  was  making  a  long,  ram- 
bling statement,  and  was  relating  matters  which 
had  no  connection  with  the  issue  being  tried 
and  were  immaterial  to  her  defense,  it  was  not 
cause  for  a  new  trial  that  the  court  said  to  the 
accused,  **TeU  about  you  and  your  husband.** 
Loyd  V.  State,  45  Ga.  57(8) ;  Long  v.  State,  118 
Ga.  319,  45  S.  E.  416(4). 

2.  Homicide  ^=>16,  309(3)  —  Involuntary 
Manslaughter  —  Instruction — Evidence 
— **Deadly  Weapon." 

Where,  on  such  trial,  the  uncontradicted  evi- 
dence and  the  statement  of  the  accused  showed 
that  she  intentionally  struck  her  husband  on  the 
side  of  the  head  while  he  was  lying  on  a  pallet 
on  the  floor  (and,  according  to  her  statement,  she 
struck  him  harder  than  she  intended)  with  an 
ax,  the  blade  of  which  was  5  to  5^  inches  wide, 
inflicting  a  wound  from  which  blood  and  brains 
flowed  to  the  floor,  and  from  which  death  result- 
ed, it  will  be  held  as  a  matter  of  law  that 
such  ax  is  a  weapon  likely  to  produce  death; 
and  such  circumstances  of  the  kiUing  would  pre- 
sent no  theory  of  involuntary  manslaughter, 
calling  for  a  charge  to  the  jury  on  that  grade 
of  homicide,  although  such  charge  was  requested 
in  writing.  Stovall  v.  State,  106  Ga.  443,  32 
S.  E.  580(3) ;  Norton  v.  State,  137  Ga.  842,  74 
S.  E.  759(4). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deadly 
Weapon.] 

3.  Criminal  Law  ^=»1064^  —  Grounds  op 
Motion  for  New  Trial—Consideration. 

Grounds  of  a  motion  for  new  trial,  not  ap- 
proved by  the  trial  judge,  will  not  be  considered. 

4.  Sufficiency  of  Evidence  —  Refusal  of 
New  Trial. 

The  evidence  authorized  the  verdict.  The 
remaining  grounds  of  the  motion  for  a  new  trial 
are  without  merit,  and  the  court  did  not  err  in 
refusing. a  new  trial. 

Atkinson,  J.,  dissenting  in  part. 

Error  from  Superior  Court,  Bibb  pounty; 
H.  A.  Mathews,  Judge. 

Leola  Cullins  was  convicted  of  homicide, 
and  she  brings  error.    Affirmed. 


John  R.  Cooper  and  B.  W.  Butler,  both 
of  Macon,  for  plaiutlflf  in  error.  John  P. 
Ross,  Sol.  Gen.,  of  Macon,  Clifford  Walker, 
Atty.  Gen.,  and  M.  C.  Bennet,  Asst.  Atty. 
Gen.,  for  the  State. 

Him  J-  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent, 
and  ATKINSON,  J.,  who  dissents,  on  ac- 
count of  the  ruling  announced  in  the  second 
headnote.  Dorsey  v.  State,  126  Ga.  633,  55 
S.  E.  479;  Kelly  v.  State,  145  Ga.  210,  88 
S.  E.  822  (3) ;  Scrutchens  v.  State,  146  Ga. 
189,  91  S.  B.  25  (4). 

'  (147  Ga.  8a) 

HOPKINS  V.  JACKSON  et  al.    (No.  486.) 
(Supreme  Court  of  Georgia.     April  12,  1918.) 

(Syllabfis  hy  the  Court,) 

1.  New  Trial  ^=>154  —  Motioit  for  New 
Triai/— Dismissal. 

Where  after  verdiat,  during  the  same  term, 
the  losing  party  made  a  motion  for  a  new  trial, 
but  there  was  no  service  of  the  motion,  yet 
where  at  a  subsequent  term  (the  brief  of  evi- 
dence having  been  filed  on  the  day  before  .that 
fixed  for  a  hearing  of  the  original  motion)  coun- 
sel for  both  parties  argued  the  motion  generally, 
and  the  court  reserved  its  decision  until  a  sub- 
sequent term,  but  no  decision  was  rendered,  the 
death  of  the  presiding  judge  having  supervened, 
it  was  error  ujion  the  part  of  his  successor  to 
dismiss  the  motion  for  a  new  trial,  as  the  record 
was  complete  so  far  as  it  embraced  an  approv- 
ed brief  of  the  Evidence  and  the  general  grounds 
of  the  motion  for  a  new  trial,  which  latter  did 
not  require  approval. 

2.  New  Trial  €=>165  —  Motion-  for  New 
Trial  —  REiNstATEMENT  —  Hearing  on 
Merits. 

The  order  of  the  judge  overruling  the  motion 
for  a  new  trial  after  having  dismissed,  the  same 
was  a  mere  nullity ;  and  the  motion  will  be 
heard  upon  its  merits  after  reinstatement 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  P.  W.  Meldrlm,  Judge. 

Action  between  M.  L.  Hopkins  and  O.  W. 
Jackson  and  others.  Judgment  for  the  latter, 
motion  for  new  trial  dismissed,  and  in  the 
same  order  overruled,  and  the  former  brings 
error.    Reversed. 

J.  R,  Cain  and  Travis  &  Travis,  all  of 
Savannah,  for  plaintifC  in  error.  Wilson  & 
Rogers  and  Lawton  &  Cunningham,  all  of 
Savannah,  for  defendants  in  error. 

BECK,  P.  J.  This  case  was  tried  in  the 
superior  court  of  Chatham  county  on  June 
30,  1914.  A  motion  for  a  new  trial  was  made 
during  the  term  when  the  verdict  was  ren- 
dered, and  by  an  order,  granted  during  the 
same  term,  dated  July  20,  1914,  the  hearing 
of  the  motion  was  set  down  for  August  15, 
1914.  It  was  recited  in  the  order  that  a 
brief  of  the  evidence  should  be  presented  for 
approval  "on  or  about  the  date  aforesaid." 
The  brief  of  evidence  was  filed  in  the  office 
of  the  clerk  of  the  court  on  August  14,  1914. 
and  on  it  was  also  Indorsed  this  entry:  "Ap- 
proved this  February   18,   1916,   Walter  O. 
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Gbarlton,  Judge  E.  J.  0.  of  Ga."  There  was 
no  entry  of  service  or  acknowledgment  of 
service  of  the  motion  for  a  new  trial  or  of 
the  rule  nisi ;  but  on  the  minutes  of  the  court 
of  March  11,  1916,  was  the  following  entry 
immediately  after  the  title  of  the  case  (giv- 
ing names  of  parties  and  nature  of  action): 

"Arguments  were  heard  from  counsel  on  both 
sides  upon  the  motion  for  new  trial  filed  in 
the  above-entitled  case,  after  which  the  court 
took  the  matter  under  consideration.  Court 
took  a  recess  until  10  o'clock  Monday  morning. 
Correct.  [Signed]  Charlton,  Judge  S.  0.  E. 
J.  C.  of  Ga." 

Judge  Charlton  died  nearly  a  year  after  this 
entry  was  made,  without  having  passed  upon 
the  motion  for  a  new  trial.  When  the  motion 
was  called  up  for  hearing  before  his  succes- 
sor, Judge  Meldrlm,  a  motion  to  dismiss  it 
was  made.  Certain  grounds  of  an  amend- 
ment to  the  motion  for  a  new  trial,  which 
had  been  submitted,  bad  never  been  approved 
by  Judge  Charlton.  Upon  the  charge  of  the 
court,  which  had  not  been  written  by  Judge 
Charlton  himself  but  by  some  one  else,  ap* 
peared  the  following  entry: 

"Correct  so  far  as  I  can  remember  after  a 
lapse  of  a  year.  This  Feb.  18,  1916.  Walter 
G.  Charlton,  Judge  E.  J.  C.  of  Ga.'* 

After  considering  the  motion  to  dismiss. 
Judge  Meldrlm  sustaiiied  it ;  and  in  the  same 
order  he  overruled  the  motion  ,for  a  new 
trial.    The  movant  excepted  to  both  rulings. 

[1]  1.  The  Judgment  dismissing  the  motion 
for  a  new  trial  was  error.  The  judge,  in  an 
opinion  accompanying  his  ruling,  stated  that 
the  record  was  in  a  state  -of  great  confusion ; 
and  with  this  statement  we  agree.  Neverthe- 
less, although  there  may  have  been  laches  up- 
on the  part  of  both  the  movant  and  the  re- 
spondent in  bringing  on  the  motion  for  a  hear- 
ing, we  do  not  think  that  the  laches  on  the 
part  of  the  movant  was  such  as  to  authorize 
a  dismissal  of  the  motion.  While  the  motion 
does  not  seem  to  have  been  completed  on  the 
day  specified  in  the  order  taken  in  term  time, 
nevertheless  it  had  not  been  dismissed,  and  It 
remained  open  and  waS  carried  over  to  a 
subsequent  term.  The  brief  of  evidence  had 
been  filed  on  the  day  next  before  the  day 
first  fixed  for  a  hearing  of  the  motion.  That 
it  was  not  approved  until  subsequently  would 
not  work  a  dismissal,  unless  the  judge  who 
heard  the  case  should  subsequently  find  him- 
self unable  to  approve  the  brief  of  evidence 
because  of  a  failure  to  remember  the  evi- 
dence, and  on  that  ground  should  decline 
to  approve  it.  But  the  predecessor  of  the  in- 
cumbent did  not  decline  to  approve  the  brief 
on  that  ground.  He  did  approve  it  on  the 
day  stated  above;  and  during  term  time  of 
the  superior  court,  as  shown  by  the  minutes 
of  the  court,  argument  by  counsel  for  both 
parties  on  the  motion  was  heard.  In  view  of 
no  qualification  of  this  recital  on  the  min- 
utes, we  take  it  that  counsel  was  heard  to 
argue  the  motion  generally  on  the  day  ap- 
pearing upon  the  minutes.    This,  we  hold,  was 


a  waiver  of  any  failure  to  provide  for  serv- 
ice of  the  rule  nisi  and  of  a  failure  to  serve. 
After  the  case  was  argued,  the  judge  re- 
served his  decision,  and  as  a  matter  of  fact 
did  not  finally  pass  upon  the  merits  of  the 
motion,  but  died  without  disposing  of  It 
But  as  the  motion  had  been  completed  and 
argued  generally,  the  failure  of  the  judge  to 
pass  upon  it  before  his  death  could  not  de- 
prive the  movant  of  his  right  to  have  the 
questions  made  in  the  motion  adjudicated; 
and  it  was  error  to  dismiss  the  motion. 
Davis  V.  Howard,  57  Ga.  607 ;  Central  R.  Co. 
v.  Pool,  95  Ga.  410,  22  S.  E.  631 ;  Peagler  v. 
Davis,  145  Ga.  316,  89  S.  E.  201. 

[2]  2.  Having  held  that  it  was  error  to 
dismiss  the  motion  for  a  new  trial,  the  judg- 
ment of  the  court  below  .giving  the  case  that 
direction  Is  reversed,  and  the  motion  will  be 
reinstated.  We  do  not,  however,  pass  upon 
the  merits  of  the  motion  for  a  new  trial:  for 
the  judge  when  he  overruled  the  motion  was 
without  jurisdiction  of  the  case.  That  part 
of  his  order  purporting  to  overrule  the  mo- 
tion must  be  treated  as  a  mere  nullity.  And 
the  same 'is  true  of  the  nunc  pro  tunc  order 
approving  the  special  grounds  of  the  motion 
for  a  new  trial.  What  we  have  said  as  to 
reinstating  the  motion  applies  merely  to 
the  original  motion  containing  the  general 
grounds,  as  no  approval  of  this  was  needed. 

Judgment  reversed.  All  the  Justices  con- 
cur, exceiit  FISH,  C.  J.,  absent  on  account 
of  sickness.. 

(147  Oa.  Til) 
LONG  V.  LONG.    (No.  513.) 
(Supreme  Court  of  Georgia.    April  11,  1918.) 

(Syllahus  hy  the  Court.) 

1.  DivoECE  ^=»226— Appmcatiow  fob  Tempo- 
rary Alimony— Issues. 

On  application  for  temporary  alimony  the 
merits  of  the  cause  are  not  in  issue,  though  the 
judge,  in  fixing  the  amount  of  alimony,  may  in- 
quire into  the  cause  and  circumstances  of  the 
separation  rendering  the  ahmony  necessary,  and 
in  his  discretion  may  refuse  it  altogether. 

2.  Custody  of  Child. 

There  is  no  merit  in  the  complaint  of  the 
defendant  of  the  disposition  made  of  the  infant 
child  of  the  libelant  and  libelee. 

Error  from  Superior  Court,  Oglethorpe 
County ;   W.  L.'  Hodges,  Judge. 

Suit  for  divorce  by  Fred  Long  against  Mil- 
lie Long,  with  answer  and  cross-petition, 
seeking  the  custody  of  a  child  and  alimony 
and  attorney's  fees.  From  an  order  allowing 
the  wife  to  retain  custody  of  the  chUd,  and 
ordering  plaintiff  to  pay  a  certain  sum  for 
Its  support,  he  excepts  and  brings  error.  Af- 
firmed. 

Fred  Long  filed  a  libel  for  divorce  against 
his  wife,  Millie  Long,  based  upon  the  charge 
of  the  commission  of  the  offense  of  adultery 
by  the  wife.  The  prayers  were  for  a  total 
divorce  and  for  the  custody  of  the  child  of 
the  marriage.    The  wife  filed  an  answer  and 
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cross  petition,  denying  the  allegation  that 
she  had  been  guilty  of  adultery  and  other 
misconduct,  and  praying  that  she  be  award- 
ed the  custody  of  the  child  and  be  allowed 
temporary  and  permanent  alimony  and  at- 
torney's fees.  The  petition  for  temporary 
alimony  and  attorney's  fees  came  on  for  a 
hearing  on  June  23, 1917,  when,  after  hearing 
evidence,  the  court  refused  the  temporary 
alimony  iind  attorney's  fees,  hut  allowed  the 
wife  to  retain  custody  of  the  child  until  the 
first  day  of  the  September  term,  1917,  of  the 
superior,  court,  and  ordered  the  plaintiff  to 
pay  to  the  ordinary  of  the  county  the  sum  of 
^10  per  month  for. the  support  of  the  child 
up  to  the  named  date  in  September.  The  de- 
fendant excepted  to  each  of  these  rulinga 

Phil  W.  Davis,  Jr.,  of  Lexington,  for  plain- 
tiff in  error.  Paul  Brown,  of  Lexington,  for 
defendant  in  error. 

BEXJK,  P.  J.  (after  stating  the  facts  as 
above).  While  there  may  be  no  provision  for 
ordering  an  allowance  for  a  minor  child,  in 
a  proceeding  like  this,  to  be  paid  over  to  the 
ordinary,  we  do  not  think  that,  under  the 
circumstances  of  the  case  this  is  any  ground 
for  setting  aside  the  Judgment  of  the  court 
below.  This  was  only  a  temporary  arrange- 
ment, to  continue  a  few  months  at  most,  and 
it  does  not  appear  that  there  was  any  guard- 
ian of  the  child.  Considering  all  the  cir- 
cumstances, we  infer  that  there  was  none. 
Had  the  husband,  who  was  required  to  pay 
the  amount  over  to  the  ordinary,  resisted, 
a  different  question  would  have  been  raised. 

tl]  As  to  the  exception  to  so  much  of  the 
judgme])t  as  denies  alimony  and  attorney's 
fees  for  the  wife,  it  was  authorized  by  the 
evidence.  "On  application  for  temporary  ali- 
mony, the  merits  of  the  cause  are  not  in  is- 
sue, though  the  Judge,  in  fixing  the  amount 
of  alimony,  may  inquire  into  the  cause  and 
circumstances  of  the  separation  rendering 
the  alimony  necessary,  and  in  his  discretion 
may  refuse  it  altogether."  Civil  Code,  § 
2079.  In  the  case  of  Williams  v.  Williams, 
114  Ga.  772,  40  S.  E.  782,  it  was  said  by  this 
court: 

''When  the  judge,  upon  the  hearing  of  an  ap- 
plication for  temporary  alimony,  hears  evi- 
dence as  to  the  cause  and  circumstances  of  the 
separation  of  the  husband  and  wife,  and  the 
cause  of  separation  alleged  in  the  wife's  peti- 
tion is  not  supported  by  any  evidence,  but  is, 
on  the  contrary,  shown  by  the  evidence  subniit- 
ted  in  behalf  of  the  husband  to  be  untrue,  and 
Buch  evidence  shows  that  the  sole  cause  of  the 
separation  was  the  infidelity  of  the  wife,  un- 
condoned by  the  husband,  the  wife,  under  such 
circumstances,  is  not  legally  entitled  to  an  al- 
lowance as  temporary  alimony ;  she  alone  being 
responsible  for  the  separation,  the  court  should 
not  compel  the  husband  to  support  her  pending 
the  divorce  suit,  and  thus  enable  her  to  become 
the  beneficiary  of  her  own  gross  misconduct.*' 

See,  also,  Vinson  v.  Vinson,  94  Ga.  492^  19 
S.  E.  89S ;  Pearson  v.  Pearson,  125  Oa.  132, 
54  S.  E.  194 ;  Smith  v.  Smith,  125  Ga.  384, 
53  S.  E.  058. 


r  [2]  The  evidence  touching  the  character  of 
the  defendant  was  such  as  to  authorize  the 
court  to  take  the  child  from  her  custody  im« 
mediately  and  award  it  to  the  libelant  or 
some  other  person ;  and  the  complaint  of  the 
wife  that  she  was  allowed  to  keep  the  child 
only  until  the  first  day  of  the  September 
terra,  1917.  of  the  superior  court  is  without 
merit. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

(147  Ga.  808) 
WOOD  V.  WOOD.     (No.  601.) 
(Supreme  Court  of  Georgia.    April  12,  1918.) 

(Syllabus  ty  the  Court.) 

1.  Appeal  and  Ehusoa  ^=»S1  —  Bnx  of  Ex- 
ceptions—S  UFFICIENCY. 

The  bill  of  exceptions  in  this  case  does  not 
contain  an  exception  to  a  final  judgment,  so  as 
to  authorize  the  suing  out  of  a  durect  writ  of 
error. 

2.  Appeajl  and  Error   ^=»733— Assignment 
OP  Error— SuFFiciENdT. 

MoreoTer,  the  assignment  of  error  is  not 
sufficiently  specific  to  raise  a  question  for  de- 
cision by  this  court. 

BIrror  from  Superior  Court,  Haralson  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Petition  by  Mrs.  N.  I.  Wood  against  T.  J. 
Wood,  for  temporary  and  permanent  alimony 
and  counsel  fees.  From  an  order  allowing 
temporary  alimony  and  counsel  fees  and  a 
verdict  awarding  permanent  alimony,  and 
from  an  overruling  of  his  motion  for  a  new 
trial,  defendant  brings  error.  Writ  of  error 
dismissed. 

On  January  15,  1915,  Mrs.  N.  I.  Wood  filed 
her  petition  against  her  husband,  T.  J.  Wood, 
asking  for  temporary  and  permanent  alimony 
and  counsel  fees.  An  order  to  show  cause 
was  granted,  and  the  case  was  set  down  for 
a  hearing  on  February  22,  1915;  and  on  that 
day,  after  the  hearing,  the  court  passed  an 
order,  allowing  certain  sums  as  temporary 
alimony  and  the  sum  of  $20  as  counsel 
fees.  At  the  January  term,  1916,  of  the  su- 
perior court  the  case  came  on  "to  be  heard 
before  a  Jury  in  said  court  on  the  issue  of 
permanent  alimony,"  and  the  jury  returned 
the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff,  Mrs.  N. 
I.  Wood,  $400.00;  also  for  Jennie  Wood  $300.- 
00  AS  follows:  $8.00  pev  month;  Grady  Wood 
$300.00  as  follows:  $8.00  per  monih.  This 
January  20th,  1916.  I.  S.  Crawford,  Fore- 
man." 

The  defendant  made  a  motion  for  a  new 
trial,  and  the  judge  stated  that  a  new  trial 
would  be  granted  unless  the  plaintiff  would 
write  off  certain  sums  awarded  in  the  verdict. 
These  sums  were  written  off,  and  the  motion 
for  a  new  trial  was  overruled.  After  reciting 
the  foregoing  facts,  the  bUl  of  exceptions 
states  that  the  case  was  heard  and  considered 
by  the  court  on  April  9,  1917,  but  that  the 
order  overruling  the  motion  was  passed  on 
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the  next  day;  counsel  haiylng  written  off 
the  amounts  as  directed.  Then  follows  In  the 
bill  of  exceptions  a  copy  of  a  judgment  enti- 
tled In  the  case  stated,  In  which  the  court, 
after  reciting  the  overruling  of  the  motion 
for  a  new  trial  and  the  application  of  counsel 
for  the  plaintiff  for  the  allowance  of  counsel 
fees,  ordered  and  adjudged  that: 

**In  addition  to  the  sums  allowed  to  be  re- 
covered by  Mrs.  N.  I.  Wood  as  permanent  ali- 
mony, she  is  allowed  the  sum  of  $100.00  as 
counsel  fees.  This  allowance  is  made  to  cover 
$20.00  attorney's  fees  allowed  on  the  hearing 
lor  temporary  alimony,  and  the  said  order  is 
reformed,  and  the  fee  of  $100.00  hereby  allow- 
ed will  cover  all  fees  for  representing  the 
plaintiff  in  the  recovery  of  both  temporary  and 
permanent  alimony,  and  become  a  part  of  the 
judgment   for   permanent  alimony." 

This  order  is  Immediately  followed  by  an 

exception  In  the  following  language: 

"To  this  action  of  the  court  in  rendering  said 
judgment  and  decree  the  plaintiff  in  error  now 
excepts  and  assigns  the  same  as  error,  upon 
the  ground  that  the  same  was  contrary  to  law, 
and  should  be  vacated  and  set  aside.  This 
judgment  and  decree  of  the  court,  being  final 
and  controlling  in  its  effect,  could  not  be  and  is 
not  a  legal  determination  of  said  cause.*' 

Smith  &  Moore,  of  Bremen,  for  plaintiff  In 
error.  Griffith  &  Matthews  and  Price  Ed- 
wards, all  of  Buchanan,  for  defendant  in  er- 
ror. 

BEOK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  A  motion  to  dismiss  the  bill  of 
exceptions  was  made  at  the  hearing  of  this 
case,  based  uix>n  the  grounds,  among  others, 
that  the  assignment  of  error  Is  vague  and  in- 
definite; that  It  does  not  show  to  what  par- 
ticular order  or  judgment  exception  is  taken ; 
that  if  it  Is  an  exception  allowing  attorney's 
fees,  It  Is  indefinite;  and  that  if  it  is  an  ex- 
ception to  the  order  overruling  the  motion 
for  a  new  trial,  it  cannot  avail  the  plain- 
tiff in  error,  li«  i:o  l)rief  of  evidence  Is  brought 
up  in  the  record.  We  are  of  the  opinion  that 
th^  motion  to  dismiss  should  prevail,  as 
there  is  no  sufficient  assignment  of  error.  It 
is  clear  that  the  reference  In  the  bill  of  ex- 
ceptions to  the  judgment  and  decree  excepted 
to  is  a  reference  to  the  judgment  allowing  at- 
torney's fees.  There  is  no  exception  to  the 
order  overruling  the  motion  for  a  new  trial. 
The  judgment  and  decree  excepted  to  is  not  in 
the  nature  of  a  final  judgment  In  the  cause. 
True  it  is  the  last  paper  signed  by  the  judge 
In  connection  with  the  case;  but  it  Is  not  a 
judgment  controlling  and  disposing  of  the 
case,  and  Is  not  in  Its  nature  final. 

[2]  Moreover,  the  assignment  of  error  Is 

not  sufficiently  definite  and  specific  to  raise 

any  question  for  decision.    The  Civil  Ck)de,  § 

6139,   provides   that   the   bill   of   exceptions 

"shall  specify  plainly  the  decision  complained 

of,  and  the  alleged  error."    And  section  6203 

declares  that: 

"The  Supreme  Court  shall  not  decide  any 
question  unless  it  is  made  by  a  special  assign- 


ment of  error  in  the  bill  of  exceptions,  and  shall 
decide  any  qnestion  made  by  a  specific  assign- 
ment of  error  in  the  bill  of  exceptions." 

In  the  case  of  Patterson  v.  Beck,  133  6a. 

701,  66  S.  E.  911,  it  was  said: 

"The  decision  complained  of  and  the  error 
alleged  to  exist  therein  ought  to  appear  plain- 
ly. This  is  fair  to  the  judge  whose  judgment 
it  is  sought  to.  reverse,  so  that  he  can  make 
such  facts  appear,  or  require  such  evidence  and 
record  to  be  brought  to  this  court  as  may  be 
necessary  for  a  proper  considcratfon  of  the 
errors  complained  of .  *  •  *  To  allow  a  mere 
general  assignment  which,  without  more,  would 
not  direct  the  attention  of  the  judge  to  the 
real  question,  and  then  to  hunt  for  something 
covered  up  in  such  generalities  as  a  ground  for 
reversal,  would  be  very  much  like  allowing  him 
to  be  ambushed.  It  is  fair  to  the  adverse  coun- 
sel or  party,  in  order  that  he  may  know  what 
he  must  meet  in  this  court.  It  is  fair  to  this 
court,  in  order  that  there  may  be  clear-cut  ques- 
tions for  them  to  decide,  and  not  an  indefinite 
complaint  for  them  to  wander  through  in  the 
search  for  questions  to  determine  and  errors 
to  reverse.  This  is  not  a  court  of  appeals,  but 
a  court  for  the  correction  of  errors." 

Where  exception  Is  taken  to  a  Judgment 
overruling  a  motion  for  a  new  trial,  one 
assignment  of  error  in  the  bill  of  exceptions 
is  sufficient  to  reach  all  the  grounds  of  the 
motion  which  themselves  contain  sufficient 
assignments  of  error.  This  is  true  also  of  an 
assignment  of  error  on  the  overruling  or 
sustaining  a  demurrer,  where  the  grounds  of 
demurrer  show  the  points  made  and  ruled 
on,  and  in  connection  with  the  bill  of  excep- 
tions clearly  show  the  errors  assigned.  Pat- 
terson V.  Beck,  supra.  But  In  the  present 
case  the  exception  Is  to  an  order,  called  in 
the  bill  of  exceptions  a  judgment  and  decree, 
as  "contrary  to  law."  We  cannot  tell  wheth- 
er this  exception  relates  to  the  contention 
that  the  court  was  without  jurisdiction  to 
pass  it,  or  that  It  was  not  authorized  by  the 
evidence,  or  that  a  judgment  without  evi- 
dence to  support  It  would  be  contrary  to 
law,  or  whether  it  is  contended  that  the  ques- 
tion of  attorney's  fees  should  have  been  sub- 
mitted to  the  jury,  or  that  the  fact  that  no 
attorney's  fees  were  included  In  the  verdict 
awarding  alimony  was  a  denial  of  attomej-'s 
fees.  We  point  out  these  as  some  of  the  pos- 
sible contentions  under  the  assignment  of 
error  Indicated  by  the  expression,  "contrary 
to  law."  And  there  are  other  exceptions 
which  the  plaintiff  in  error  may  have  intend- 
ed to  make;  but  we  are  not  called  upon  to 
enter  upon  speculation  as  to  what  point 
the  pleader  intended  to  raise.  It  was  his 
duty  to  clearly  show  the  questions  he  sought 
to  make,  and  that  he  has  not  done.  The  brief 
of  counsel  for  plaintiff  In  error  may  assist 
us  in  deciding  the  questions  properly  raised, 
but  it  cannot  serve  the  purpose  of  raising  a 
question  for  decision  here  which  is  not  made 
by  a  sufficiently  specific  assignment  of  error 
in  the  bill  of  exceptions. 

Writ  of  error  dismissed.  All  the  Justices 
concur,  except  FISH,  0.  J.,  absent  on  account 
of  sickness. 
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(148  Ga.  28) 

JORDAN  &  PHIIiLlPS  ▼.  DIXIE  CULVERT 

&  METAL  CO.     (No.  569.) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  hy  the  Court  J 

Brokebs  «®=>88(2)— Exclusion  of  Bvidenoi&— 
Direction  of  Veedict. 
This  was  an  action  to  recover  alleged  defi- 
nite sum  as  commissions  for  sales  of  personalty, 
made  on  different  dates.  When  the  case  was 
before  the  Supreme  Court  on  general  demurrer, 
it  was  held:  "If  a  vendor  sells  personal  prop- 
erty, and  in  the  contract  of  sale  promises  the 
vendee,  in  consideration  of  the  order  for  the 
goods,  to  allow  commissions  to  a  selling  agent 
who  is  a  friend  of  the  vendee,  but  who  has  not 
negotiated  the  sale,  and  if  the  vendor  after  the 
sale  has  been  completed  refuses  to  pay  the 
commissions,  the  vendee  suing  for  the  use  of  the 
selling  agent  can  maintain  an  action  to  recover 
the  commissions."  Jordan  &  Phillips  v.  Dixie 
Culvert  &  Metal  Co.,  146  Ga.  2S4.  91  S.  E.  6S. 
On  the  subsequent  trial  the  evidence  tended 
to  show  that  the  "selling  agent"  represented  the 
vendor  in  a  certain  locality,  and  the  vendee  was 
his  regular  customer,  and  that  he  was  accustom- 
ed to  receive  commissions  on  sales  which  varied 
according  to  prices  obtained.  The  sales  upon 
which  the  commissions  in  question  were  claim- 
ed were  made,  not  by  the  "selling  agent,"  but 
by  the  vendor  directly.  The  court  excluded 
testimony  tending  to  show  an  agreement  be- 
tween the  vendor  and  vendee  that  the  vendor 
would  pay  to  the  "selling  agent"  commissions 
on  a  sale  the  approximate  price  of  which  would 
be  a  stated  amount,  but  not  specifying  an 
amounf  or  percentage  for  arriving  at  the 
amount  of  commissions  contemplated  to  be  paid ; 
also  testimony  to  the  effect  that  commissions  on 
such  sales  would  reasonably  amount  to  those 
alleged  in  the  petition.  At  tne  conclusion  of  the 
plaintiff's  evidence  the  judge  granted  a  nonsuit. 
Error  was  assigned  upon  this  judgment,  as  well 
as  upon  the  rulings  excluding  evidence  as  just 
indicated.  Held,  that  the  evidence  excluded,  if 
admitted,  would  not  have  been  sufficient,  within 
itself  or  in  connection  with  the  other  evidence' 
in  the  case,  to  show  a  contract  between  the 
vendor  and  vendee  to  pay  the  'selling  agent'  a 
definite  amount  as  commissions ;  and  there  was 
no  error  in  rejecting  the  evidence  and  granting 
a  nonsuit. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Jordan  &  Phillips,  for  use,  etc., 
against  the  Dixie  Culvert  &  Metal  Company. 
Judgment  of  nonsuit,  and  plaintlil  brings 
error.    Affirmed. 

Kobt.  C.  &  Philip  H.  Alston,  of  Atlanta,  for 
plaintiff  in  error.  E.  A.  Neely,  of  Atlanta, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent on  account  of  sickness. 


Hammock  and  her  children  by  me  [grantor]  be- 
gotten, •  ♦  ♦  of  the  second  part,"  after  re- 
citing that  the  grantor,  "for  and  m  consideration 
of  the  natural  love  and  affection  he  has  for  his 
wife,  Mrs.  Mazie  L.  Hammock,  and  her  children 
by  me  begotten,  and  $10  in  hand  paid,"  granted 
"unto  the  party  of  the  second  part,  heirs  and 
assigns,"  certain  lands  (describing  the  land). 
Immediately  following  the  description  the  deed 
contained  this  clause:  "The  propertv  above  con- 
veyed is  for  the  sole  use  of  my  said  wife,  Mrs. 
Mazie  L.  Hammock,  while  in  life,  and  her  chil- 
dren by  me  begotten ;  and  shoifld  my  said  wife, 
Mrs.  Mazie  L.  Hammock,  precede  me  in  death, 
then  in  that  case  the  said  property  here  or  by 
this  deed  conveyed  is  to  again  revert  back  to  me 
without  an  administration,  so  far  as  her  inter- 
est may  appear,  appear  by  number  of  children." 
The  habendum  and  tenendum  clause  was  as  fol- 
lows: "To  have  and  to  hold  the  said  above 
granted  and  described  property,  with  all  and 
singular  the  rights,  members,  and  appurtenances 
thereunto  appertaining,  to  the  only  proper  use, 
benefit,  and  behoof  of  the  said  party  of  the  sec- 
ond part,  their  heirs,  executors,  administrators, 
and  assigns,  in  fee  simple,"  with  the  usual  war- 
ranty of  title.  The  wife  survived  the  grantor. 
ITeW,  the  deed  conveyed  to  the  wife  and  her  chil- 
dren by  the  grantor  a  tenancy  in  common  for 
the  life  of  the  wife,  with  the  remainder  to  the 
children  as  to  her  interest.  Under  the  deed  she 
did  not  take  an  estate  for  life  in  the  whole  of 
the  property, 

2.  Petition  fob  Partition— Demubbeb. 

It  follows  that  a  petition  for  partition  and 
accounting,  filed  by  one  of  the  children  of  the 
wife  and  the  grantor  (the  petitioner  and  other 
children  being  in  life  at  the  time  of  the  execu- 
tion of  the  deed),  was  not  subject  to  demurrer 
upon  the  ground  that  the  wife,  under  the  deed 
referred  to  in  the  preceding  division  of  this  opin- 
ion, was  entitled  to  the  entire  use  of  the  land  for 
life,  and  that  the  petitioner  and  the  other  chil- 
dren had  no  interest  in  the  land  until  after  the 
death  of  the  wife. 

Error  from  Superior  Court,  Twiggs  Coun- 
ty;   J.  L.  Kent,  Judge. 

Suit  for  partition  between  M.  L.  Hammock 
and  T.  H.  Martin  and  others.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

L.  D.  Shannon,  of  Jeffersonville,  and  F. 
Chambers,  of  Macon,  for  plaintiff  in  error. 
L.  D.  Moore,  of  Macon,  for  defendants  in 
error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent. 


(147  Oa.  828) 

HAMMOCK  v.  MARTIN  et  al.    (No.  710.) 
(Supreme  Court  of  Georgia.     April  12,  1918.) 

(SyUdhuB  hy  the  Court.) 

1.  Dkkds   ^=>129(4)--Consteuction— Tenan- 
cy IN  Common — kemaindeb. 
A  deed  executed  "between  E.  F.  Hammock, 
♦    ♦    •    of  the  first  part,  and  Mrs.  Mazie  L. 


(148  Ga.  40) 
KNIGHT  V.  STATE.    (No.  770.) 
(Supreme  Court  of  Georgia.    April  11,  1918.) 

(Syllabus  by  the  Court,) 

1.  Homicide  ^=>135(1)— Indictment— Means. 
Where  an  indictment  alleged  that  the  accus- 
ed killed  a  woman  by  shooting  her  with  "a  cer- 
tain pistol  and  with  a  certain  rifle,"  it  was  not 
error  to  overrule  a  demurrer  based  on  the 
ground  that  the  homicide  was  charged  as  com- 
mitted with  two  different  instruments,  alleged 
conjunctively,  that  it  is  physically  impossible  to 
kill  a  person  with  a  gun  and  a  pistol  at  the 
same  time,  and  that  one  of  them  alone  must  have 
produced  the  death.  Walker  v.  State,  141  Ga. 
525,  81  S.  E.  442,  and  authorities  cited. 
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2.  Criminal  TjAW  ^=s>448(2),  695(6)  —  Homi- 
cide 0=»167(4)— Evidence— Evidence  Good 
IN  Pabt. 

An  objection  to  evidence  as  a  whole  is  not 
goodj  if  a  part  of  it  is  not  subject  to  the  objec- 
tion as  presented.  Park  v.  State,  126  Ga.  575, 
55  S.  E.  489(5),  and  authorities  cited.  The 
court  permitted  a  witness  for  the  state  to  testify 
that  the  accused,  seven  or  eight  months  previ- 
ously, "showed  me  a  sign,  and  told  me  if  I 
would  go  over  there  and  tell  anything  on  bim 
he  wonld  kill  me.  It  was  a  long  time  before 
anything  ever  happened.  He  said,  if  he  would 
do  anything,  and  I  would  be  with  him,  and  I 
was  to  tell  it,  he  would  kill  me.  I  was  sworn 
not  to  tell."  The  grounds  of  objection  were 
that  the  testimony  was  a  conclusion,  and  that 
"the  same  was  incompetent,  for  the  reason  that 
her  understanding  of  the  sign  and  her  mental 
condition  could  not  bind  the  defendant."  The 
testimony  was  not  inadmissible  for  the  reasons 
assigned,  but  was  clearly  admissible,  when  taken 
in  connection  with  other  testimony  of  the  same 
witness,  viz.  that  she  saw  the  defendant  on  the 
dby  after  the  homicide,  and  he  repeated  to  her 
the  substance  of  the  tlireat,  saying,  if  anything 
happened,  he  would  kill  her,  and,  if  he  did  not, 
his  friends  would ;  also  that,  shortly  before  the 
killing,  when  the  accused  was  beating  the  de- 
ceased, he  told  the  witness  that,  "if  anything  were 
to  happen,  I  had  better  not  tell,  or  he  would 
get  me,  and,  if  not,  his  friends  would." 

3.  Criminal  Law  <5=>1  129(2)  —  Motion  fob 
New  Trial  —  Sufficiency  of  Assignment 
OF  Erbob. 

A  complaint,  in  a  motion  for  new  trial,  of  a 
failure  of  the  court  to  charge  the  jury  "in  refer- 
ence to  manslaughter,"  cannot  be  ruled  on.  A 
valid  assignment  of  error  must  be  complete  in 
itself;  and  it  is  essential  that  such  ground  of 
the  motion  indicate  the  degree  of  manslaughter, 
whether  voluntary  or  involuntary.  Smith  v. 
State,  125  Ga.  300.  54  S.  E.  124.-  And  compare 
Bumey  v.  State.  142  Ga.  812,  83  S.  E.  937. 

4.  Witnesses  ^=»248(2)  —  Ans web— Respon- 
siveness. 

The  court  did  not  err  in  permitting  a  wit- 
ness for  the  state  to  testify,  "I  told  him,  one 
night  when  he  was  on  the  wav  to  Will's  house, 
that  I  thought  Alice  had  been  killed,  and  he  said 
he  didn't  believe  it"— this  being  responsive  to  a 
question  by  counsel  for  the  defendant,  the  only 
objection  being  that  the  testimony  was  a  "volun- 
tary statement"  of  the  witness.  Stiles  v.  State, 
57  Ga.  183(3), 

5.  Criminal  Law  ^=»823(15) —Trial  — In- 
struction—Reasonable  Doubt. 

The  motion  for  new  trial  complains  that  the 
court  instructed  the  jury  as  follows:  **The  de- 
gree, gentlemen,  of  conviction  that  is  required  to 
be  carried  to  your  minds  as  to  the  material  al- 
legations made  in  the  bill  of  Indictment,  is  that 
you  are  satisfied  from  the  facts  of  the  case,  and 
they  have  been  shown  and  established  beyond  a 
reasonable  doubt ;  and  it  makes  no  difference 
whether  that  degree  of  conviction  is  carried  to 
your  minds  by  direct  or  positive  testimony,  or 
whether  it  is  carried  there  by  circumstantial  evi- 
dence. If  you  have  that  degree  of  conviction  on 
your  minds,  then  you  are  authorized  to  find  in 
accordance  with  that  conviction.  If  that  degree 
of  conviction  is  not  carried  to  your  mind,  if 
these  material  allegations  have  not  been  shown 
to  that  extent,  then  you  have  a  reasonable  doubt 
on  your  mind  of  the  defendant's  guilt,  and  it 
would  be  your  duty  to  acquit  ^him."  The  criti- 
cism is  that  the  court  erred  "in  instructing  the 
jury  that  that  degree  of  conviction  in  their 
minds  on  all  material  allegations  only  had  to 
be  shown  and  established  by  the  state  'beyond  a 
reasonable  doubt,'  whereas  the  true  rule  of  law 
is  that  all  material  facts  must  be  proven,  not 
only  to  the  exclusion  of  every  doubt,  but  it  must 
exclude  every  other  reasonable  hypothesis,  save 


that  of  the  gnilt  of  the  accused.**  The  charge 
80  excepted  to  of  the  court  was  not  error,  it  ap- 
pearing that  the  court  instructed  the  jury  fully 
and  fairly  on  the  law  in  regard  to  cases  depend- 
ing entirely  upon  circumstantial  evidence.  Pe- 
nal Code,  n  1010,  1013 ;  McNaughton  v.  State, 
136  Ga.  612,  71  S.  E.  1088. 

6.  Criminal  Law  ^=s>829  (8)— Instruction— 
.  Good  Character. 

Complaint  is  made  that  the  court  refused  a 
request  to  give  in  charge  the  following:  "In  case 
of  doubt  good  character  should  preponderate  in 
favor  of  innocence,  especially  where  life  is  in- 
volved. If  you  should  be  doubtful  in  your  minds 
as  to  the  guilt  of  this  defendant  of  the  charge 
preferred,  then  I  charge  you,  under  the  forego- 
ing rule  of  law  just  given  you,  that  it  would 
be  your  duty  to  acquit  this  defeniJant."  It  was 
not  error  to  refuse  this  request.  The  court  had 
already  instructed  the  jury  correctly  and  fully  in 
regard  to  evidence  of  the  good  character  of  the 
accused,,  informing  them  that  good  character, 
whenever  shown,  may  of  itself  generate  in  the 
minds  of  the  jury  a  reasonable  doubt  of  the  guilt 
of  the  accused,  which  was  more  favorable  to  the 
accused  than  was  the  requested  instruction  in 
so  far  as  the  latter  is  legal.  The  defendant  in 
all  criminal  cases  has  the  right  to  offer  testi- 
mony in  regard  to  his  good  character,  and  there 
is  no  provision  by  which  it  shall  have  any  spe- 
cial effect  where  life  is  involved,  even  though 
expressions  may  have  been  used  by  text-writers 
or  judges,  as  a  matter  of  comment  upon  the  sub- 
ject, indicating  the  especial  value  oif  good  char- 
acter where  life  is  involved.  This  does  not 
make  such  expressions  appropriate  for  charge  to 
the  jury. 

7.  Homicide  ^=»250  —  Murder— Sufticienct 
OF  Evidence. 

The  evidence,  though  circumstantial,  was 
suflScient  to  satisfy  the  jury  that  the  defendant 
was  guilty  of  the  charge,  and  the  trial  judg^ 
who,  like  the  jury,  saw  the  witnesses  and  heard 
their  testimony,  approved  the  verdict.  We  can- 
not say  the  verdict  was  unauthorized. 

Error  from  Superior  Court,  Macon  County; 
Z.  A.  Llttlejohn,  Judge. 

Will  Knight  was  convicted  of  murder,  his 
motion  for  new  trial  was  overruled,  and  he 
excepts  and  brings  error.    Affirmed. 

Will  Knight  was  Indicted  for  the  murder 
of  Alice  Hooten;  the  Indictment  alleging 
that  the  killing  was  done  with  a  pistol  and  a 
rifle  on  August  1,  1917.  The  case  was  de- 
pendent upon  circumstantial  evidence.  The 
state's  evidence  showed  substantially  that 
the  accused,  on  the  afternoon  of  the  date 
named,  was  seen  with  a  small  rifle  and  a  pis- 
tol, and  was  heard  to  say  that  he  carried 
the  rifle  for  a  sham,  but  the  pistol  for 
"devilment."  He  was  seen  near  the  woods 
where  the  body  of  the  deceased  was  found. 
In  company  with  the  deceased  and  Lizzie 
Ililsman.  The  latter  swore  that  the  ac- 
cused then  and  there  beat  the  deceased  and 
threatened  to  kill  her,  from  jealousy  of  a 
named  man,  "If  It  was  the  last  thing  he  ever 
did."  During  the  beating  the  deceased  hit 
the  accused  in  the  face,  and  the  witness 
left  them  fighting.  Two  bullet  wounds  were 
In  the  body  when  foundi  one  apparently 
smaller  than  the  other;  and  the  smaller 
wound,  In  the  opinion  of  the  physician,  pro- 
I  duced  death.    Various  witnesses  testified  as 
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to  seeing  the  accased  going  to  and  coming 
from  the  direction  of  the  woods.  There  was 
evidence  of  his  washing  his  hands  in  a  pool 
of  water  near  the  place  of  the  killing,  and 
biding  a  handle ;  hut  there  were  inconsisten- 
cies and  contradictions  in  regard  to  this. 
The  accused  introduced  a  number  of  witness- 
es who  testified  to  his  good  character.  He 
and  the  deceased  were  each  married,  but 
the  deceased  was  living  separately  from  her 
husband.  Lizzie  Hilsman  swore,  at  the  cor- 
oner's Inquest,  that  the  accused  had  noth- 
ing to  do  with  the  killing,  which  was  con- 
tradictory to  her  evidence  on  the  trial  in 
the  superior  court.  There  was  testimony  to 
the  effect  that  just  before  the  killing  the 
accused  stated  to  the  witness  that,  if  any- 
thing should  happen  and  she  told  on  him,  he 
or  his  friends  would  kill  her.  She  assigned 
as  a  reason  for  the  contradiction  that  she 
was  in  bodily  fear  of  her  life,  should  she 
testify  the  truth,  by  reason  of  the  threats 
on  the  part  of  the  accused.  The  Jury  re- 
turned a  verdict  of  guilty,  with  a  recom- 
mendation of  life  Imprisonment.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

Hatcher  &  Smith,  of  Macon,  and  Jule 
Felton,  of  Montezuma,  for  plaintiff  in  er- 
ror. Jno.  A.  Fort,  Sol.  Gen.,  of  Americus, 
Clifford  Walker,  Atty.  Qen.,  and  M.  C.  Ben- 
net,  Asst.  Atty.  Gen.,  for  the  State. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  [1-6]  None  of  the  rulings  made  in 
the  headnotes  require  discussion,  except  that 
one  dealing  with  the  sufficiency  of  the  evi- 
dence. 

[7]  It  is  insisted  by  counsel  for  the  plain- 
tiff in  error  that  the  mere  fact  that  the  ac- 
cused, on  the  day  of  the  homicide,  carried  the 
rifle  on  his  person  In  the  presence  of  so 
many  witnesses,  was  sufficient,  on  the  ground 
of  unreasonableness,  to  negative  the  theory 
of  preparation  to  commit  the  crime.  It  is 
argued  that  such  is  unbelievable  of  a  per- 
son shown  to  be  of  good  character  and  with 
no  charge  of  insanity.  The  same  argument 
was  made  in  the  case  of  Tatum  v.  State,  50 
Ga.  638,  and  the  reply  found  in  the  opinion 
at  page  740,  by  Bleckley,  J.,  leaves  nothing 
to  be  added: 

"Men,  even  when  their  ends  arc  wise  and  vir- 
tuous,^ do  not  always  select  the  best  means  at 
their  command.  There  is  no  presumption  that 
those  having  foolish  and  wicked  ends  in  view  are 
cither  more  discreet  or  more  forttmate.  It  is 
a  great  blunder  to  engage  in  crime  at  all,  and 
how  many  subordinate  or  secondary  blunders 
may  occur  in  the  course  of  a  criminal  transac- 
tion, is  matter  of  much  uncertainty." 

It  was  argued  in  that  case  that  there  was 
nothing  to  engender  malice,  that  there  had 
been  no  dispute,  and  that  the  object  of  the 
fBlayer  might  have  beea  attained  with  greater 
isecurity  in  another  manner.  To  this  Judge 
Bleckley   replied: 


"But  this  Is  to  suppose  the  prisoner  was  guided 
by  correct  reasoning,  when  the  strong  probabili- 
ty is  that  he  was  guided  by  false  reasoning.  He 
acted  like  a  fool,  and  it  is  altogether  unlikely 
that  he  reasoned  like  a  philosopher.  His  mind 
went  astray,  and  who  can  follow  it?" 

The  evidence  of  the  defendant's  guilt  in 
this  case,  if  credible,  is  ample.  The  Jury  and 
the  trial  Judge  were  in  much  better  position 
to  determine  the  credibility  of  witnesses, 
and  therefore  the  truth  of  the  issue,  than 
this  court;  and  it  is  a  long-established  rule, 
founded  upon  unanswerable  reason,  that  we 
will  not  set  aside  a  verdict  on  the  ground 
that  the  evidence  Is  insufficient,  unless  It 
is  apparent  that  the  trial  judge  has  abused 
his  discretion  in  approving  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent 


(147  Oa.  800) 
ALMON  et  al.  v.  SHELL  et  al.  (No.  698.) 
(Supreme  Court  of  Grcorgia.     April  11,  1918.) 

(Syllabus  by  the  OaurtJ 

Wills  ^=»470,  557  —  Constbuction  —  Inten- 
tion OF  Testatob — Lapsed  Legacy. 
A  testator,  after  devising,  in  items  1  and 
2  of  his  will,  specific  property  to  two  of  his 
nieces,  provided  in  item  3  as  follows:  '*I  di- 
rect that  Ada  Shell,  daughter  of  John  and 
Sarah  Ann  Shell,  receive  the  full  interest  here- 
inafter bequeathed  to  any  nephew  or  niece  as 
fully  as  her  mother,  my  niece,  the  said  Sarah 
Ann  Shell,  would  have  been  entitled  to  under 
the  scheme  of  this  will;  the  said  Ada  to  inherit, 
to  the  exclusion  of  her  brothers  and  father,  the 
whole  share  of  her  mother,  my  said  niece,  e<]ual 
with  every  other  nephew  and  niece."  In  item 
5  he  provided:  "I  direct  that  the  remainder 
of  m^  estate  left  after  satisfying^  the  specific 
legacies  mentioned  in  the  foregoing  items  of 
this  will  [referring  to  items  1  and  2]  be  equally 
divided  per  capita  among  my  nephew  and 
nieces  who  are  the  children  of  my  deceased 
brothers  and  sisters  [named],  the  said  nieces^ 
before  mentioned  [naming  the  two  nieces  refer- 
red to  items  1 '  and  2]  to  receive,  in  addition  to 
said  special  legacies,  a  full  per  capita  share 
of  said  remainder  of  my  estate,  and  the  said 
Ada  Shell  to  take  a  full  per  capita  share  as 
though  she  were  a  niece,  taking  in  her  mother's 
stead  a  full  niece's  share;  and  if  any  of  my 
said  nieces,  the  children  of  my  deceased  broth- 
ers and  sisters,  are  now,  or  should  hereafter 
die  before  the  distribution  of  my  said  estate, 
then  I  will  [and]  bequeath  the  share  of  such 
deceased  nephew  or  niece  to  their  heirs."  Sarah 
Ann  Shell,  a  niece  of  the  testator,  was  dead  at 
the  time  of  the  execution  of  the  will.  Ada 
Shell,  her  only  daughter,  had  taken  the  place 
of  her  mother  in  the  home,  to  the  knowledge 
of  the  testator.  Ada  Shell  died  before  the  death 
of  the  testator,  leaving  as  her  heirs  at  law  her 
father  and  seven  brothers.  Held:  Keeping  in 
mind  the  general  principle  that  effect  is  to  bo 
eiven  the  intention  of  the  testator  as  gathered 
from  the  entire  will,  according  to  which  the 
share  devised  to  Ada  SheU  was  to  stand  on  the 
same  basis  as  a  devise  to  a  niece  of  the  testator 
in  all  respects,  the  legacy  to  Ada  Shell  did  not 
lapse,  and  her  heirs  at  law  take  the  share  of 
the  estate  devised  to  her  under  the  fifth  item 
of  the  will. 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  J.  R.  Terrell,  Judge. 
Action   between   W.   A   Almon,   executor, 
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and  others,  and  J^  A.  Z.  Shell  and  others. 
Judgment  for  the  latter,  and  the  former 
bring  error.    Affirmed. 

S.  Holderness  and  C.  E.  Roop,  both  of 
CarroUton,  for  plaintiffs  in  error.  R.  W. 
Freeman  and  Hall  &  Jones,  all  of  Newman, 
for  defendants  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


(148  Ga.  44)  

EVANS   V.    PARIS.      (No.   472.) 
(Supreme  Court  of  Georgia.     April  12,  1918.) 

(Syllabus  hy  the  Court.) 

1.    OVEBBULING  OF  MOTION  FOB  CONTINUANCE. 

There  was  no  abuse  of  discretion  in  over- 
ruling the  motion  for  a  continuance. 

2.  Life  Estates  ^=»23— Conveyance  by  Life 

Te  N  A  NT— E  FFECT. 

Where  a  will  created  a  life  estate  in  the 
widow  of  the  testator,  with  remainder  to  his 
children,  and  the  widow,  who  was  named  as 
executrix  of  the  will,  sold  the  property  of  the  es- 
tate at  private  sale  without  any  order  authoriz- 
ing her  to  sell,  her  deed  executed  in  pursuance 
of  such  sale  conveyed  only  the  life  estate,  and 
did  not  divest  the  children  of  their  interest  in 
the  remainder. 

3.    EXECUTOBB  AND  AdMINISTBATORS  <$=3l21  (2) 

—Sale  of  Land— Recovery  of  Land. 

Where  an  estate  in  land  is  created  by  will 
in  a  named  person  for  life,  with  remainder  to 
certain  other  persons,  but  it  is  also  provided 
in  the  will  that  the  executor  shall  sell  the  land 
and  make  equal  division  of  the  property  among 
the  remaindermen,  upon  the  death  of  the  life 
tenant  an  administrator  with  the  will  annexed 
may  recover  the  land  for  the  purpose  of  selling 
it  and  making  the  division  so  provided  for. 
4.  Vebdict  fob  Plaintiff  in  Ejectment. 

Under  the  facts   of  the  case   a  verdict  in 
favor  of  the  plaintiff  was  demanded,   and  the 
•  court  did  not  err  in  so  directing. 

EJrror  from  Superior  Court,  Gordon  Coun- 
ty ;   M.  C.  Tarver,  Judge. 

Ejectment  by  H.  W.  Paris,  administrator 
with  the  will  annexed  of  I.  N.  Buckner,  de- 
ceased, against  Albert  Evans.  Judgment  for 
plaintiff  upon  a  directed  verdict.  Motion  for 
new  trial  overruled,  and  defendant  excepts 
and  brings  error.    Affirmed. 

H.  W.   Paris,  as  administrator  with  the 

will   annexed   of  I.   N.    Buckner,   deceased, 

brought  ejectment  against  Albert  Evans.    The 

land  in  controversy  belonged  to  the  decedent 

at  the  time  of  his  death,  and  in  his  last  will 

and  testament  he  provided  that: 

**My  beloved  wife  have  fuU  power  under  this 
will  to  manage  said  property  [the^  propertjr  in 
controversy  being  included  in  this  provisionl 
so  as  to  raise  and  educate  the  minor  children 
during  her  lifetime  or  widowhood ;  then  the  re- 
mainder to  be  sold  and  divided  equally  between 
my  heirs.** 

The  defendant  set  up  the  contention  that 
he  had  title  to  the  property,  and  deraigned 
his  title  from  the  executrix  named  in  the  will 
of  I.  N.  Buckner.  It  Is  alleged  in  the  answer 
that  the  executrix,  who  was  also  the  life 


tenant,  assented  to  the  bequest  and  devise 
In  the  will  as  made,  and  took  charge  of  the 
estate  as  such  life  tenant ;  that  she  sold  the 
land  sued  for  to  John  C.  Buckner,  a  son  of 
the  decedent  and  a  remainderman  under  the 
will,  and  he  went  into  possession  of  the  prop- 
erty ;  and  that  the  defendant  holds  under  the 
said  John  C.  Buckner  under  intermediate 
conveyances.  Upon  the  trial  a  motion  was 
made  for  a  continuance,  which  was  overruled. 
After  evidence  was  submitted,  the  court 
directed  a  verdict  for  the  plaintiff.  The 
defendant's  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

The  evidence  consisted  of  the  will  of  L  N. 
Buckner  and  the  following  statement  of  facts 
agreed  to  by  both  parties:  The  will  was  pro- 
bated. Mrs.  Buckner  qualified  as  executrix, 
and  assented  to  the  bequests  and  devises  as 
made  by  the  will.  She  conveyed  the  property 
sued  for  by  deed  to  John  C.  Buckner,  who 
was  a  son  of  I.  N.  Buckner  and  a  remainder- 
man under  the  terms  of  the  will.  The  de- 
fendant holds  under  John  C.  Buckner,  who 
conveyed  the  property  to  his  wife.  It  was 
then  sold  by  the  sheriff  of  Gordon  county 
under  an  execution  against  the  wife  of  John 
C.  Buckner,  and  was  purchased  by  J.  F. 
Fields,  who  conveyed  it  tQ  William  Taylor, 
and  by  Taylor  it  was  conve3'ed  to  the  defend- 
ant Evans.  Sarah  Ann  Buckner,  the  execu- 
trix and  widow  of  I.  N.  Buckner,  died  on 
January  8,  1916,  and  H.  W.  Paris  qualified 
as  administrator  de  bonis  non  with  the  will 
annexed  on  the  estate  of  I.  N.  Buckner,  who 
died  in  possession  of  the  premises  in  dispute, 
leaving  eleven  children,  all  of  whom  are  now 
living  or  represented  by  adult  children. 

F.  A.  Cantrell,  of  Calhoun,  A.  W.  Flte  and 
J.  M.  Neel,  both  of  CarterfevlUe,  and  M.  B. 
Eubanks,  of  Rome,  for  plaintiff  In  error. 
J.  G.  B.  Erwin,  Jr.,  and  T.  W.  Skelly,  both  of 
Calhoun,  for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above),  [i]  "L  The  court  did  not  abuse  its 
discretion  In  overruling  the  motion  for  a 
continuance. 

[2]  2.  The  will  involved  in  the  present  c&sse 
was  construed  in  the  case  of  Fields  v.  Bush, 
^  Ga.  6G4,  21  S.  E.  827 ;  and  it  was  there 
held  that  the  will  created  an  estate  in  the 
testator's  widow  for  and  during  her  life  or 
widowhood,  without  reference  to  whether  all 
the  children  should  arrive  at  majority  within 
that  period  or  not,  and  that  a  sale  and  con- 
veydnce  by  her  of  a  portion  of  the  realty 
embraced  and  devised,  the  sale  being  made 
privately  without  an  order  of  the  ordinary, 
would  pass  such  estate  as  she  had  as  devise*-, 
but  no  more.  The  sale  by  the  executrix  in 
this  case  conveyed  no  title  which  would  affect 
the  remainder  created  by  the  will.  Without 
an  order  procured  from  the  proper  court  tbe 
widow  could  not  divest  the  remaindermen  of 
the  title  to  the  estate  bequeathed  in  the  last 
will  and  testament  of  their  father.    John  C, 
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Buckner,  the  purchaser  from  the  executrix, 
did  not  obtain  title  to  the  interest  of  the 
remaindermen;  and  the  subsequent  convey- 
ances through  which  the  defendant  claims  to 
have  deralgned  title  did  not  vest  him  with 
any  interest  in  the  property  after  the  ter- 
mination of  the  kfe  estate. 

[3]  3.  Another  question  raised  in  the  rec- 
ord is  whether  even  if  the  remaindermen 
were  not  divested  of  their  interest  in  the 
property  by  the  sale  to  John  C.  Buckner, 
the  administrator  with  the  will  annexed  can 
maintain  this  action;  the  defendant  con- 
tending that  the  right  of  action  Is  not  in  the 
administrator  with  the.  will  annexed,  but  in 
the  remaindermen,  and  citing  the  cases  of 
McGlawn  v.  Lowe,  74  Ga.  34;  Watklns  v. 
(Ulmore,  121  Ga.  488,  49  S.  E.  598 ;  Hodges  v. 
Stuart  Lumber  Co.,  140  Ga.  569,  572,  79  S.  B. 
462.  The  present  case,  however,  is  not,  as  to 
the  controlling  question,  similar  to  the  cases 
cited;  for  here  the  property,  after  the  death 
of  the  life  tenant,  was  "to  be  sold  and  divided 
equally"  among  the  remaindermen.  It  Is  true 
that  the  legacies  have  been  assented  to  by  the 
executrix,  and  this  perfected  the  title  of  the 
remaindermen  to  the  bequest  in  their  favor. 
But  the  bequest  contemplated  by  the  testator 
was  a  part  of  the  proceeds  *of  a  sale  of  the 
property.  The  provision  that  the  property 
should  be  sold  and  equally  divided  among  his 
children  after  the  termination  of  the  first 
estate  shows  that  the  testator  contemplated 
that  a  duly  appointed  administrator  should 
efTect  the  sale.  A  sale  was  essential  to  the 
carrying  out  of  the  provision  made  in  the 
will;  and  therefore  the  plaintiff  as  admin- 
istrator with  the  will  annexed  could  recover 
possession  of  the  property  under  the  terms 
of  section  3681  of  the  Civil  Code,  which  de- 
clares that,  if  the  will  provides  for  a  sale  or 
other  act  to  be  done  for  the  purpose  of  a  divi- 
sion, the  executor  may  recover  possession  for 
the  purpose  of  executing  the  will. 

[4]  4.  Under  the  facts  of  the  case  a  verdict 
in  favor  of  the  plaintiff  was  demanded,  and 
the  court  did  not  err  in  so  directing. 

Judgment  afBrmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 

a48  Oa.  68) 

LUNDY  ▼.  CHAMBERS.     (No.  593.) 
(Supreme  Court  of  Gkorgia.    April  12,  1918.) 

(SyJlahus  hy  the  Court,) 

1.  Judgment^Matters  Established. 

At  the  October  term,  1916,  of  the  superior 
court  of  Laurens  county,  Joseph  Chambers  filed 
a  petition  against  R.  M.  Lissie  Lundy,  seeking 
to  have  canceled  a  deed  to  certain  real  estate, 
alleging  that  he  had  executed  and  delivered  to  the 
defendant  the  deed  in  consideration  of  support 
and  maintenance  during  bis  life,  that  the  de- 
fendant had  failed  to  support  and  maintain  him, 
and  that  his  support  was  worth  the  sum  of  $20 
a  month.  There  was  a  specific  prayer  for  a  ver- 
dict for  his  support  for  a  designated  time.  The 
answer  admitted  the  contract  as  alleged,  but 
pleaded  that  the  supnort  and  maintenance  of 
the  plaintiff  for  his  life  was  to  be  furnished  at 


her  home,  and  that  he  had  voluntarily  and  with- 
out legal  reason  moved  away  from  her  home, 
and  was  not  entitled  to  recover  the  value  of  his 
support  and  maintenance.  On  the  trial  ques- 
tions were  submitted  to  the  jury,  the  first  being: 
**Did  the  defendant  violate  the  contract  as  con- 
tended for  by  the  plaintiff?'*  To  this  question 
the  jurv  answered  in  the  negative,  whereupon 
at  the  April  term,  1917,  a  judgment  and  decree 
in  favor  of  the  defendant  was  entered,  to  which 
no  exception  was  taken.  In  August  thereafter, 
Joseph  Chambers  filed  suit  against  R.  M.  Lissie 
Lundy,  in  a  justice's  court,  for  $60,  support  for 
the  three  months  since  the  verdict  and  decree 
aforesaid,  whereupon  the  defendant  filed  a  peti- 
tion, setting  out  substantially  the  foregoing,  and 
praying  that  the  suit  in  the  justice's  court  be 
enjoined  upon  the  ground  that  the  issue  involv- 
ed in  that  suit  was  involved  and  adjudicated  in 
the  former  equity  suit  between  the  same  par- 
ties. She  alleged  that  since  the  decree  in  the 
equity  case,  the  plaintiff  had  continued  to  vol- 
untarily remain  away  from  her  home,  and  that 
she  was  and  had  been  at  all  times  ready,  able, 
and  willing  to  support  the  plaintiff  at  her  home, 
and  set  out  the  expense  incurred  by  her  in  the 
defense  of  the  former  suit  in  equity,  the  addi- 
tional expense  necessary  to  a  defense  of  the  jus- 
tice's court  suit,  and  of  future  suits  for  support 
which  the  plaintiff  "threatened  and  would  file 
against  her  every  three  months.'*  On  the  hear- 
ing the  judge  of  the  superior  court  refused  an 
interlocutory  injunction,  and  the  plaintiff  ex- 
cepted.   Held: 

The  verdict  and  decree  in  the  equity  cause  first 
referred  to  established:  (a)  The  contract  be- 
tween the  parties,  and  that  the  support  and 
maintenance  to  be  provided  for  the  defendant  In 
the  present  cause  was  to  be  furnished  at  plain- 
tiff's home ;  (b)  that  the  plaintiff  in  the  present 
cause  had  not,  to  the  date  of  the  verdict  and  de- 
cree, breached  the  contract,  but  that  the  defend- 
ant had  voluntarily  and  without  legal  reason 
removed  from  the  home  of  the  plaintiff. 

2.  Injunction  ^=»26(2)  —  Maintenance  of 
Action— Remedy  at  Law. 

If  the  defendant  refused,  without  legal  jus- 
tification, to  return  to  the  home  of  the  plaintiff 
and  to  accept  support  according  to  the  terms  of 
the  contract  subsequently  to  the  date  of  the  ver- 
dict and  decree,  the  plaintiff,  defendant  in  the 
justice's  court  suit,  has  a  legal  defense  to  that 
suit,  and  her  remedy  at  law  is  adequate. 

3.  Refusal  of  Interlocutobt  Injunction. 

The  judgment  refusing  the  interlocutory  in- 
junction will  be  affirmed. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Suit  for  injunction  by  R.  M.  Lissie  Lundy 
against  Joseph  Chambers.  From  an  order 
refusing  an  interlocutory  injunction,  plaintiff 
brings  error.    Affirmed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  in 
error.  T.  E.  Hightower  and  W.  A.  Dampier, 
both  of  Dublin,  for  defendant  In  error. 

GEORGE,  J.  Affirmed.  All  the  Justices 
concur,  except  FISH,  C.  J.,  absent 


*  (148  Oa.  20) 

GOLIGHTLY  v.  ATLANTA  &  W.  P.  R.  CO. 

(No.  549.) . 

(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Sifllahus  hy  the  Court) 

X.  Appeal  and  Ebrob  ^=»728(3)  —  Assign- 
ment OF  Ebrob—Sufficiency. 
Where  testimony  of  an  expert  witness,  re- 
ferring to  "thifl  plat,"  and  purports  to  interpret 
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tb«  ^ilat,  was  rejected  by  the  court  as  an  unaa- 
thorued  expression  of  opinion,  an  assignment 
of  error  upon  this  ruling,  which  fails  to  set 
forth  a  copy  of  the  plat  or  its  substance,  is  too 
indefinite  to  present  any  question  for  decision. 
A  reference,  in  the  brief  of  evidence  embodied 
in  the  bill  of  exceptions,  to  a  "plat  which  is 
marked  'J.  W.  S/  on  the  face  and  is  as  fol- 
lows," followed  by  a  plat  not  containing  such 
initials  as  those  to  which  the  witness  referred, 
will  not  suffice  to  miUce  the  assignment  of  error 
defiDite;  the  plat  so  attached  bein^  one  among 
several  plats  of  the  same  place,  which  were  not 
identical. 

2.  Appeal  and  Ebbob  ^=s>954^)— Review— 
Inteblocutoby  Injunction— Denial. 

Following  the  decision  of  this  court  in 
Brown  v.  Atlanta  Railway  &  Power  Co.,  113 
Ga.  462,  39  S.  E.  71.  this  court  will  not  control 
the  discretion  of  the  trial  judge  in  refusing  to 
grant  an  interlocutory  injunction  which  would 
interfere  with  a  public  improvement  in  which 
no  part  of  the  property  of  the  applicant  is  ac- 
tually to  be  taken,  although  there  be  evidence 
authorizing  a  finding  that  the  property  of  the 
applicant  would  be  damaged  by  the  improve- 
ment. Accordingly,  there  was  no  error  m  re- 
fusing to  enjoin   excavation  in  the  streets. 

3.  Appeal  and  Ebbob  ^=>843(1)  —  Review  — 
Moot  Case. 

It  appears  from  the  record  that  no  super- 
sedeas was  granted,  and  that  at  the  time  of  the 
hearing  of  the  case  in  the  Supreme  Court  the 
dirt  which  was  removed  from  the  streets  during 
the  process  of  excavation  had  been  used  in  con- 
structing the  underpass,  thereby  causing  the 
question  of  a  right  to  injunction  to  prevent 
such  use  to  become  moot;  and  no  decision  will 
be   rendered   on   that  question. 

4.  Eminent   Domain    ^=» 275(1)— Inteblocu- 
toby Injunction— Denial. 

Injunction  was  sought  also  to  prevent  the 
construction  of  a  railroad  embankment  along 
East  Broad  street,   upon  which   the   plaintiff's 

groperty  abutted.  The  judge  was  authorized  to 
old,  upon  conflicting  evidence,  that  the  location 
of  the  proposed  railroad  embankment  was  on 
the  property  of  the  defendant,  and  not  in  the 
street;  and  there  was  no  abuse  of  discretion  in 
refusing  an  injunction. 

Error  from  Superior  Court,  Fultoa  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  between  J.  F.  Gollghtly  and  the 
Atlanta  &  West  Point  Railroad  Company. 
There  was  a  Judgment  for  the  latter,  and  the 
former  brings  error.    Afllrmed. 

J.  A.  Drake,  of  Atlanta,  and  J.  H.  Longl- 
no,  of  Fairburn,  for  plaintiff  in  error. 
Brewster,  Howell  &  Hey  man  and  Mark 
Bolding,  all  of  Atlanta,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed*.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent on  account  of  sickness. 


(147  Ga.  776)        

BOARD  OF  EDUCATION  OF  FULTON 
COUNTY  et  al.  v.  BOARD  OF  EDUCA- 
TION OF  COLLEGE  PARK.  (No.  526.) 

(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  ly  the  Court.) 

1.  Statutes   <&»70(1)— Specla^l    Laws— Mu- 
nicipal Charters. 
The  act  of  tbe  (General  Assembly  approved 
August  14,  1908  (Laws  1908,  p.  555),  amend- 
ing tlie  charter  of  College  Park,  is  not  violative 


of  paragraph  1  of  section  4  of  article-  8  of  the 
Constitution  of  Geor^a  (Civil  Code  1910,  | 
6579),  as  special  legislation  upon  a  matter 
which  is  covered  by  general  law. 

2.  Statutes  ^=:>122(1)  —  Charters  —  Cow- 

BTITUTXaNALITT. 

Nor  does  the  act  violate  paragraph  8  of 
section  7  of  article  3  of  the  Constitution  (Ciril 
Code  1910,  §  6437),  in  that  it  is  an  effort  to 
create  two  corporations  in  the  same  act,  thus 
referring  -  to  more  than  one  subject-matter  iu 
the  same  law. 

3.  Schools  and  School  Districts  ^=:>41(1>^ 
Chamgje  of  Dxbibict— Title  to  Real  Prop* 

'     ERTT. 

Where  a  municipality  is  authorized  by  tb» 
General  Assembly  to  create  a  public  school  sys- 
tem coextensive  with  its  corporate  limits,  & 
part  or  all  of  which  territory  has  theretofore 
been  included  within  the  system  of  public 
schools  operated  by  the  county,  forming  a  por* 
tioD  of  a  school  district,  the  municipality  suc- 
ceeds to  the  control  of  educational  matters  and 
to  the  title  to  the  real  estate  held  as  public 
school  property  within  its  territory,  holding 
such  title  as  a  statutory  trustee  or  public  agent. 

4.  Schools  and  School  Districts  ^=»41(1)— 
EsTOPPEii—PuBLic  Trusteeship. 

None  of  the  assignments  of  error  require  a 
reversal  of  the  judgment  of  the  court  below. 

Error  from  Superior  Court,  Fnlton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Suit  by  the  Board  of  Education  of  College 
Park  against  the  Board  of  Education  of  Ful- 
ton County  and  others.  Decree  for  plaintiff, 
and  defendants  bring  error.     Affirmed. 

By  an  act  of  the  General  Assembly  (Acts 
1908,  p.  555),  tbe  board  of  education  of  Col- 
lege Park  was  created  and  a  system  of  pub- 
lic schools  was  authorized  within  the  limits 
of  said  city.  The  city  of  College  Park  is  par- 
tially situated  witliln  the  county  of  Fulton, 
and  previously  to  the  passage  of  the  act  of 
1908  the  territory  comprised  within  the  liui- 
its  of  College  Park  which  is  in  Fulton  coun- 
ty was  within  a  school  district  of  Fulton 
county,  and  wltlitn  the  Jurisdiction  of  the 
board  of  education  of  Fulton  county.  With- 
in tliat  territory  are  located  certain  school 
lots  which  had  been  purchased  and  improv- 
ed by  the  Fulton  county  school  board.  Build- 
ings were  erected  thereon  and  used  for  school 
purposes  by  the  board.  Subsequently  to  the 
creation  of  the  school  system  of  College  Park, 
the  board  of  education  of  that  city  filed  a 
petition  to  enjoin  the  board  of  education  of 
Fulton  county  from  interfering  with  the 
use,  possession,  and  control  of  the  school 
property  located  within  the  Jurisdiction  of 
said  city  board,  and  from  taking  any  legal 
steps  toward  dispossessing  or  ousting  the 
plaintiffs  from  the  possession,  and  to  obtain 
a  decree  of  title  in  the  plaintiffs.  To  this 
petition  the  defendants  demurred  and  an- 
swered. The  superior  court  passed  an  or- 
der temporarily  enjoining  the  defendants 
as  prayed,  to  which  order  exception  was 
taken. 

Mayson'&  Johnson^  of  Atlanta,  for  plain- 
tiffs in  error.  Alfred  C.  Broom,  of  Atlanta, 
for  defendant  in  error. 
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GILBERT,  J.  (after  Mating  the  facta  aa 
above).  [1]  1.  The  act  of  the  General  Aa- 
aembly  approved  Anmist  14,  1908,  amending 
the  charter  of  Ckdlege  Park  and  providing 
for  a  system  of  public  schools  (Acts  1908, 
p.  555),  is  not  violative  of  paragraph  1  of 
section  4  of  article  8  of  the  Constitution  of 
Georgia  (Civil  Code,  I  6579),  which  grants 
anthority  to  counties,  militia  districts,  school 
districts,  and  municipal  corporations  to  es- 
tablish and  maintain  public  schools  in  their 
respective  limits  by  local  taxation,  upon  cer- 
tain conditions.  The  act  of  1908  does  not 
undertake  to  create  a  rural  school  district, 
such  as  is  conteipplated  in  what  is  known  as 
the  McMichael  Act  (ClvU  Code,  f  1531  et 
seq.).  This  is  obvious  from  the  plain  lan- 
guage employed  therein.  It  is  not,  therefore, 
a  provision  by  special  act  for  a  matter  al- 
ready covered  by  a  general  act  of  the  Gen- 
eral Assembly.  It  provides  for  a  public 
school  system  by  a  municipal  corporation, 
as  authorized  by  the  Constitution.  Farmer 
V.  Thomson,  133  Ga.  94,  65  S.  E.  180;  Burk- 
hart  V.  Fitzgerald,  137  Ga.  366,  73  S.  E.  583; 
James  v.  BlakeOy,  143  Ga.  122,  84  S.  E.  431. 

[2]  2.  It  Is  contended  that  the  act  of  1908. 
amending  the  charter  of  the  dty  of  College 
Park,  as  above  stated,  is  In  effect  an  effort 
of  the  Legislature  to  create  two  corpora- 
tions In  the  same  act,  and  that  this  is  viola- 
tive of  paragraph  8  of  section  7  of  article  3 
of  the  Constitution  of  Georgia  (Civil  Code, 
§  6437),  which  reads  as  follows :. 

"No  law  or  ordinance  shall  pass  which  re- 
fers to  more  tljan  one  subject-matter,  or  con- 
tains matter  different  from  what  is  expressed 
in  the  title  thereof." 

We  think  this  contention  is  untenable.  Hie 
matter  of  operating  a  system  of  public 
schools  is  certainly  germane  and  bears  a 
generic  relation  to  the  general  purpose  for 
which  College  Park  was  granted  a  municipal 
charter.  Board  of  Education  v.  Barlow,  49 
Ga.  232,  237,  where  the  point  is  expressly 
ruled  on.  It  is  contended,  however,  that  that 
case  was  decided  prior  to  the  adoption  of  the 
Constitution  of  1877,  and  that  the  Constitu- 
tion of  1868  did  not  contain  the  inhibition 
against  the  passage  •of  laws  containing  more 
than  one  subject-matter.  The  vice  of  this 
contention  is  that  the  act  in  question  does 
not  contain  more  than  one  subject-matter. 
It  does  contain  Jegislation  in  regard  to  differ- 
ent branches  of  the  same  subjectrmatter,  all 
of  which  are  within  the  legitimate  domain  of 
the  varied  functions  necessary  for  the  exist- 
ence of  a  municipal  corporation.  See  Wel- 
bome  V.  State,  114  Ga.  793,  817,  818,  40  S.  E. 
857;  Mayor,  etc.,  of  Amerlcus  v.  Perry,  114 
Ga.  871,  877,  40  S.  B.  1004.  57  Jj.  R.  A.  230; 
City  of  Cartersvllle  v.  McGInnIs,  142  Ga.  71, 
82  S.  E.  487,  Ann.  Cas.  1915D.  1067.  Mem- 
bers of  a  municipal  school  board  or  county 
board  of  education  are  public  oflBcers.  Stan- 
ford V.  Lynch,  147  Ga.  518,  94  S.  E.  1001. 
These  boards,  and  others  that  might  be  nam- 
ed, are  quite  uniformly  held  to  constitute 


quasi  oorporatioDs,  public  in  their  nature. 
McQuillin  on  Municipal  Corporations,  5074; 
Whitehead  v.  Detroit,  138  Mich.  490,  102  N. 
W.  1028 ;  City  of  Blakely  v.  Singletary,  138 
Ga.  632,  75  S.  B.  1054.  When  such  a  board 
is  expressly  made,  a  body  corporate,  it  may 
sue  and  he  sued.  Woodward  v.  Westmore- 
land. 124  Ga.  529,  52  8.  £.  810,  4  Ann.  Cas. 
472.  In  the  case  of  City  of  Blakely  v.  Sin- 
gletary^ supra,  the  board  of  education  was 
not  expressly  made  a  corporate  body;  but 
in  that  case  It  was  decided,  nevertheless,  that 
the  members  of  the  l)oard  were  in  the  na- 
ture of  statutory  trustees  and  could  legally 
bring  mandamus  proceedings  against  the 
city.  Compare  Gunnison  v.  Board  of  Edu- 
cation. 176  N.  Y.  11,  68  N.  E.  106,  and  au- 
thorities cited. 

[3]  3.  Where  a  municipality  is  authorized 
by  the  General  Assembly  to  create  a  public 
school  system  coextensive  with  its  corporate 
limits,  a  part  or  all  of  which  territory  has 
theretofore  been  included  within  the  system 
of  public  schools  operated  by  the  county, 
forming  a  portion  of  a  school  district,  the 
municipality  succeeds  to  the  control  <rf  ed- 
ucational matters  and  to  the  title  to  the 
real  estate  held  as  public  school  property 
within  its  territory,  holding  such  title,  of 
course,  as  a  statutory  trustee  or  public  agent. 
The  Legislature,  it  is  universally  conceded, 
has  the  power  to  provide  for  such  division  of 
the  school  property  as  may  be  located  with- 
in the  new  territory  between  the  county 
school  board  and  the  municipal  board  of  ed- 
ucation as  it  may  deem  Just  and  equitable. 
Mount  Pleasant  v.  Beckwith,  100  U.  S.  532. 
25  L.  Ed.  699.  In  Hunter  v.  Pittsburgh,  207 
U.  S.  161,  178,  28  Sup.  Ct.  40,  46  (52  L.  Ed. 
151),  speaking  of  municipal  corporations, 
the  court  said: 

"The  number,  nature,  and  duration  of  the 
powers  conferred  upon  these  corporations  and 
the  territory  over  which  they  shall  be  exer- 
cised rests  in  the  absolute  discretion  of  the 
state.  ♦  •  •  The  state,  therefore,  at  its 
pleasure  may  modify  or  withdraw  all  such  pow- 
ers, may  take  without  compensation  such  prop- 
erty, hold  it  itself,  or  vest  it  in  other  agencies, 
expand  or  contract  the  territorial  area,  unite 
the  whole  or  a  part  of  it  with  another  munici- 
pality, repeal  the  charter,  and  destroy  the  cor- 
poration. All  this  may  be  done,  conditionally 
or  unconditionally,  with  or  without  the  consent 
of  the  citizens,  or  even  against  their  protest." 

The  same  may  be  said  of  school  districts 
and  of  the  property  which  they  hold.  At 
most,  It  is  a  mere  cfhange  from  one  trustee  to 
another,  where  the  General  Assembly,  In  ex- 
press terms  or  by  necessary  implication, 
transfers  the  title,  control,  and  use  of  public 
school  property  from  a  county  board  to  a 
municipal  board.  Where,  however,  the  law- 
making power  falls  to 'provide  for  such  di- 
vision. It  is  presumed  that  the  intention  was 
to  leave  it  to  the  courts  to  declare  the  law 
in  such  cases,  in  the  absence  of  an  agreement 
between  the  lnte!rested  parties.  This  has 
been  a  fruitful  source  6f  litigation,  and  it 
Is ,  conceded  that  no  rule  can  be  adopted 
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which  will  In  all  cases  afford  entire  Jnstice 
to  the  parties.  Laramie  Coui^ty  v.  Albany 
County,  92  U.  S.  307,  315,  23  L.  Ed.  552. 
There  have  been  numerous  decisions  of  the 
courts  In  the  various  states,  some  exactly  in 
point  and  some  closely  analogous  to  the 
point  in  this  case.  Some  of  the  states  have 
met  the  question  with  statutory  enactments. 
Except  in  those  states  where  such  statutes 
have  been  enacted,  the  courts  have  finally 
arrived  at  a  rule  which  we  have  stated 
above,  and  which  is  now  well-nigh  without 
exception.  We  >  think  this  the  correct  rule, 
and  it  is  undoubtedly  founded  upon  the  great 
weight  of  authority  and  argument  In  a 
few  states  which  formerly  held  to  a  contrary 
rule,  statutes  have  been  passed  abrogating 
the  rule  adopted  by  their  courts.  For  a 
full  discussion  of  this  matter  reference  is 
made  to  Pass  School  District  v.  Hollywood 
School  District,  156  Cal.  416,  105  Pac.  122, 
26  L.  R.  A.  (N.  S.)  485,  20  Ann.  Cas.  87.  As 
sustaining  the  rule  which  we  have  adopted, 
directly  or  in  principle,  reference  is  made 
to  Laramie  County  v.  Albany  County,  supra ; 
Mount  Pleasant  v.  Beckwith,  supra;  Hunter 
V.  Pittsburgh,  supra ;  Voorhees  on  the  Law 
of  Public  Schools,  §  20;  11  Cyc.  354-301 ;  28 
Cyc.  219-226;  35  Cyc.  821,  850,  852;  15  Am. 
&  Eng.  Enc.  Law,  1023-1026 ;  25  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  38 ;  Dill.  Mun.  Cor.  (5th 
Ed.)  §  359 ;  Tiedemann,  Mun.  Cor.  §  59.  The 
opinion  in  Pass  School  District  v.  Hollywood, 
supra,  cites  Winona  v.  School  District,  40 
Minn.  13,  41  N.  W.  539,  3  L.  R.  A.  46,  12 
Am.  St.  Rep.  687,  as  "the  single  opposition  to 
an  otherwise  unbroken  current  oi  authority," 
and  states  that  the  ruling  in  that  case  Is 
expressly  disapproved  in  Bloomfield  v.  Glen 
Ridge,  54  N.  J.  Eq.  280,  33  Atl.  925,  and  In 
Prescott  V.  Lennox,  100  Tenn.  591,  47  S.  W. 
181.  It  may  be  added  that  it  has  now  been 
modified  by  statute,  and  by  the  decision  of 
State  V.  Browne,  56  Minn.  269,  57  N.  W.  659. 
The  Pass  School  District  decision  also  notes 
that  a  previous  view  held  by  the  Supreme 
Court  of  Kansas  was  expressly  disapproved 
in  City  of  Wellington  v.  Wellington,  46  Kan. 
213,  26  Pac.  415.  So  far  as  we  are  aware, 
the  state  of  New  Hampshire  is  the  only  state 
in  the  Union  which  has  consistently  adhered 
to  a  contrary  view.  Union  Baptist  Society 
V.  Candia,  2  N.  H.  20;  Troy  v.  Haskell,  33 
N.  H.  533 ;  South  Hampton  v.  Fowler,  52  N. 
H.  225;  Greenville  v.  Mason,  53  N.  H.  515. 
[4]  4.  It  Is  insisted  that  the  defendants 
in  error  are  estopped  from  claiming  any  ti- 
tle to  the  property,  because  of  certain  agree- 
ments entered  into  by  which  they  were  to 
pay  rent  for  the  use  of  the  property  to  the 
board  of  education  of  Fulton  county,  and  be- 
cause of  certain  language  found  In  one  of 
the  deeds.  As  to  the  principle  of  estoppel, 
we  do  not  think  it  Is  applicable  to  a  case  of 
this  kind,  where  both  of  the  parties  are  trus- 


tees of  the  public  and.  In  a  sense,  acting  as 
agents  of  the  state,  and  we  do  not  think  there 
Is  any  merit  in  the  contention  as  to  the 
wording  of  the  deed  hi  question.  As  a  mat- 
ter of  law,  county  boards  of  education,  and 
similar  boards  of  municipalities,  hold  title 
to  real  estate  conveyed  to  them  for  school 
purposes  subject  to  any  disposition  that  the 
General  Assembly  may  make  of  it  constitu- 
tionally; and  this  Is  implied  as  a  part  of 
every  conveyance  to  them  of  such  real  estate, 
even  in  the  absence  of  any  express  Intention 
of  the  parties.  Hunter  v.  Pittsburgh,  snpra. 
The  board  of  education  of  Fulton  county 
held  title  to  the  real  estate  as  trustees  for 
the  people  of  the  state,  who,  through  the 
General  Assembly,  had  full  power,  at  pleas- 
ure, to  change  its  trustees;  and  that  Is 
the  effect,  of  the  legislation  comprised  In  the 
act  of  1908,  supra.  It  should  be  noted  that 
we  are  dealing  only  with  real  estate,  and 
such  real  estate  only  as  is  nsed  for  school 
purposes,  and  not  with  money  or  other  per- 
sonal property  having  no  fixed  situs. 

From  what  has  been  said  it  Is  our  opinion 
that  the  trial  judge  did  not  err  In  grantlng^ 
an  ad  interim  injunction,  as  prayed  for  In 
this  case;  and  therefore  the  judgment  is 
affirmed..  All  the  Justices  concur,  except 
FISH,  C.  J.,  absent. 


(147  Ga.  797) 
CONSOLIDATED  NAVAL  STORES  CO.  v. 
McPHATTER  &  GASKINS  et  aL 
(No.  617.) 

(Supreme  Court  of  Georgia.     April  11,  1918^ 

(Syllabus  ly  the  Court.) 

Appeal  and  Error  ^=^480(1)  —  Exceftionb, 
Bill  of  ^=s>58(1)  —  Dismissal  of  Wmt  of 
Error. 
Service  of  a  bill  of  exceptions  being  essen- 
tial to  give  the  court  jurisdiction  of  the  case, 
and  service  before  the  bUI  of  exceptions  is  cer- 
tified by  the  judge  being  in  law  no  service,  a 
writ  of  error  upon  which  there  appears  no  other 
service  than  that  effected  before  the  bill  of  ex- 
ceptions was  certified  will  be  dismissed. 

George,  J.,  dissenting. 

Error  from  Superior  CJourt,  Clinch  Coimty ; 
J.  I.  Summerall,  Judge. 

Action  between  the  Consolidated  Naval 
Stores  Company  and  the  McPhatter  &  Gas- 
kins  Company  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  Writ  of 
error  dismissed. 

The  judge's  certificate  to  the  hill  of  excep- 
tions in  this  case  bears  date  March  28,  1917. 
The  defendants  in  error  were  served  on 
March  27,  1917.  They  moved  to  dismiss  the 
writ  of  error  on  the  ground,  among  others^ 
that  they  were  served  before  the  certification 
by  the  judge,  and  that  this  was  no  such  serv- 
ice as  the  law  requires.  The  plaintiff  in  er> 
ror  offered  proof,  by  way  of  afildavit,  that 
the  judge's  certificate  was  erroneously  dated. 
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that  It  should  have  been  dated  Marcb  27, 
1917,  and  that  the  defendants  in  error  were 
served  subsequently  to  the  certification  and 
on  the  same  day. 

Travis  &  Travis,  of  Savannah,  for  plaintiff 
in  error.  Hendricks,  Mills  &  Hendricks,  of 
Xa8h\'iUe,  for  defendants  In  error. 

gilbert;  J.  (after  stating  the  facts  as 

above).    It  has  been  held: 

**^Vhere  the  judge  of  the  superior  court  signed 
a  bill  of  exceptions  as  of  a  certain  date,  after 
the  rendition  of  the  judgment  to  which  exception 
was  taken,  there  is  no  provision  of  law  for  coun- 
sel to  suggest  that  such  certificate  did  not  speak 
the  truth  in  this  respect."  Cordray  v.  Savannah 
Union  Station  Co.,  134  Ga.  805,  68  S.  E.  607; 
Ciraut  V.  Southern  Bell  Tel.^  etc.,  Co.,  145  Ga. 
298,  89  S.  E.  364(2). 

In  the  cited  cases  it  was  held  that  the 
trial  Judge  is  pojverless  to  make  any  addi- 
tional certificate,  even  for  the  purpose  of  de- 
termining whether  the  bill  of  exceptions  was 
tendered  within  the  time  required  by  law; 
the  signing  of  the  first  certificate  having  ex- 
hausted his  power.  In  Jones  v.  State,  127 
Ga.  281,  66  S.  E.  422,  the  court  said: 

"The  motion  of  the  plaintiff  in  error  is  to 
amend  the  certificate  of  the  judge  by  substitut- 
ing a  different  date.  A  bill  of  exceptions  can- 
not be  amended  except  as  provided  by  law.  Sec- 
tions 5570  and  5573  of  the  Civil  Code,  provid- 
ing for  the  amendment  of  bills  of  exceptions,  are 
confined  to  such  imperfections  or  omi^^sions  of 
necessary  and  proper  allegations  as  can  be  cured 
by  or  supplied  from  the  transcript  of  the  record. 
Winn  V.  Stnte.  124  Ga.  811  [53  S.  E.  318].  They 
do  not  authorize  an  amendment  changing  the 
date  of  the  certificate  to  the  bill  of  exceptions. 
Perry  v.  Higgs,  6  Ga.  43." 

This  rule  may  possibly  operate  harshly  in 
the  present  case;  but  the  rule  is  not  a  new 
one,  and  is  founded  upon  logic  and  reason, 
a  variance  from  which  would  be  Attended  by 
manifold  evils.  If  the  judge  who  tried  the 
case  cannot  correct  the  record  in  this  respect, 
certainly  it  would  not  be  permissible,  to  cor- 
rect it  on  the  basis  of  any  other  authority. 
The  affidavit  of  service  made  by  counsel  for 
the  plaintiff  in  error,  and  entered  on  the  bill 
of  exceptions  for  the  purpose  of  showing  that 
service  on  the  defendants  was  made  after  the 
certificate  was , signed  by  the  judge,  cannot 
have  the  effect  of  showing  that  the  true  date 
of  the  certificate  was  March  27th.  To  allow 
this  would  be  to  accomplish  by  indirection  a 
change  in  the  date  of  the  judge's  certificate, 
which  cannot  be  done  directly,  as  already 
stated.  It  was  held  in  Sellger  v.  Coker,  105 
Ga.  512,  81  S.  E.  185: 

"Service  of  a  bill  of  exceptions^  or  a  waiver 
thereof,  being  essential  to  give  this  court  juris- 
diction of  the  case,  and  service  before  the  bill  of 
exceptions  is  certified  by  the  judge  being  in  law 
no  service,  a  writ  of  error  upon  which  appears 
no  other  service  than  one  purporting  to  have 
taken  place  before  the  bill  of  exceptions  was  cer- 
tified will  be  dismissed.'' 

See>  also,  Whitley  Grocery  Co.  v.  Walker, 
111  Ga.  846,  36  S.  E.  426. 
The  case  of  Clegg  Lumber  Co.  y.  A.  &  B. 


I  R.  Co.,  123  Ga.  603,  51  S.  E.  575,  is  not  in 
conflict  with  the  ruling  above  announced.  In 
that  case  the  judge's  certificate  bore  a  date 
prior  to  the  date  on  which  the  judgment  com- 
plained of  was  rendered.  The  bill  of  excep- 
tions recited  that  it  was  presented  to  the 
judge  within  30  days  from  the  rendition  of 
the  judgment  complained  of.  The  court  held 
that  from  this  recital  in  the  judge's  certifi- 
cate it  was  apparent  that  the  date  of  the  cer- 
tificate could  not  have  been  correct  There 
the  question  was  as  to  whether  the  bill  of 
exceptions  had  been  presented  to  the  Judge 
within  the  proper  time.  Here  the  question 
relates  to  service,  as  to  whether  proof  can  be 
made  aliunde  to  show  that  the  date  appeal- 
ing in  the  judge's  certificate  is  not  the  true 
date  on  which  it  was  signed. 

Writ  of  error  dismissed.  All  t^e  Justices 
concur,  except  FISH,  C.  J.,  absent  on  account 
of  sickness,  and  GEORGE,  J.,  dissenting. 

(147  Ga.  804) 

HIN1S0N  V.  TANNER. 

TANNER  V.  HINSON. 

(Nos.  422,  423.) 

(Supreme  Court  of  Georgia.     April  12,  1918.) 

(Spllahus  by  the  Court,) 

New  Tbial  <g=3l 54— Motion  for  New  Tbial 

—Reinstatement. 
After  verdict  and  judgment  in  ejectment, 
and  during  the  term  at  which  they  were  ren- 
dered, the  defendant  made  a  motion  for  a  new 
trial,  which  by  order  of  the  court  was  set  down 
for  a  hearing  at  chambers  in  vacation;  the  or- 
der providing  also  for  the  completion  of  the  Mo- 
tion and  the  filing  of  an  approved  brief  of  the 
evidence  on  the  day  named  for  the  hearing  of 
the  motion.  At  the  time  and  place  designated  in 
the  order,  the  motion  having  been  regularly 
called  for  bearing,  and  there  being  no  appear- 
ance for  the  movant,  the  court,  upon  motion  of. 
counsel  for  the  respondent,  passed  an  order  dis- 
missing the  motion  for  a  new  trial.  Ten  days 
later,  in  vacation  and  at  chambers,  the  movant 
presented  to  the  judge  a  motion  to  reinstate  the 
motion  for  a  new  trial;  and  the  judge  issued  a 
rule  nisi  and  assigned  the  motion  to  reinstate 
for  a  hearing  at  chambers  at  a  later  date. 
When  it  came  on  for  hearing  on  the  day  so  fixed, 
evidence  was  submitted  in  support  of  it;  and 
the  judge  took  the  matter  under  advisement, 
and,  on  a  still  later  date  at  chambers,  passed  an 
order  reinstating  the  original  motion  for  a  new 
trial;  and  on  the  same  day  he  passed  an  order 
overruling  the  motion  for  a  new  trial.  The 
movant  therein  sued  out  the  main  bill  of  excep- 
tions. The  respondent  by  cross-bill  of  excep- 
tions assigned  error  upon  the  order  reinstating 
the  motion  for  new  trial.    Held: 

The  judgment  reinstating  the  motion  for  a 
new  trial  must  be  reversed.  After  it  was  dis- 
missed at  chambers  on  the  day  when  it  had  been 
assigned  for  a  hearing,  the  court  was  without' 
jurisdiction  on  a  later  day  at  chambers  to  enter- 
tain a  motion  to  reinstate.  Phoenix  Bank  v. 
Skirling,  146  Ga.  163,  91  S.  E.  23.  The  ruling 
in  the  cases  cited  and  in  the  other  cases  upon 
which  it  is  based  are  controlling  here. 

2.  Ruling  on  Cross-Bill  of  Exceptions. 

The  ruling  made  upon  the  cross-bill  of  ex- 
ceptions disposes  of  the  entire  case,  and  it  is  un- 
necessary to  pass  upon  the  questions  made  in 
the  main  bill  of  exceptions. 


^=s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  PigesU  and  Indexes 
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Error  from  Superior  Court,  Jeff  Davis 
County;    J.  P.  Highsmith,  Judge. 

Ejectment  by  J.  W.  Hlnson  against  Ellas 
Hinson  and  B.  H.  Tanner,  with  cross-action 
by  defendant  Tanner.  Verdict  for  plaintiff, 
motion  for  new  trial  dismissed,  and,  from 
an  order  reinstating  the  original  motion 
for  a  new  trial  and  oyerrullng  it,  defendant 
excepts  and  brings  error  and  plaintiff  takes  a 
cross-bill  of  exceptions.  Reversed  on  cross- 
bill of  exceptions,  and  main  bill  of  exceptions 
dismissed. 

See,  also,  92  S.  E.  1005;    93  S.  B.  87. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff 
in  error.  J.  W.  Quincey  and  Dickerson,  Kel- 
ly &  Roberts,  all  of  Douglas,  for  defendant  in 
error. 

BECK,  P.  J.  Judgment  reversed  on  the 
cross-bill  of  exceptions;  main  bill  of  excep- 
tions dismissed.  All  the  Justices  concur, 
except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

(147  Oa.  799) 

LANFORD  V.  ALFRIEND.     (No.  631.) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllnhus  hy  ihe  Court,) 

1.  Municipal    Corporations    ^=9592(2)    - 
Ordinance— Validity, 

A  municipal  ordinance  punishing  an  act 
made  penal  by  a  state  law  in  existence  or  subse- 
quently enacted,  covering  the  same  subject- 
matter,  must  yield  to  the  state  law.  Mayo  v. 
Williams,  146  Ga.  650.  92  S.  E.  59;  Snipe  v, 
Dixon,  147  Ga.  285,  93  S.  E.  399. 

2.  Habeas  Corpus  ^=>1()9  —  Violation  of 
Or1)inance  —  Remand  of  Prisoner  —  Stat- 
ute. 

An  ordinance  of  the  city  of  Atlanta  declares 
that  it  shall  be  unlawful  for  any  person  within 
t]^at  city  to  have  and  carry  aoout  on  his  or 
*  her  person,  or  in  any  vehicle  or  carriage  in  liis 
or  her  control;  any  spirituous,  vinous,  or  malt 
liquors  whatsoever,  for  the  purpose  of  unlawful- 
sale  or  barter;  and  that  any  person  so  doing 
shall  be  deemed  guilty  of  an  offense  known  as 
"a  traveling  blind  tiger,"  and  be  punished  as 
provided.  There  being,  at  the  time  of  the  com- 
mission of  the  alleged  violation  of  the  ordi- 
nance, a  state  law  covering  the  same  subject- 
matter  as  that  referred  to  in  the  ordinance,  the 
superior  court  did  not  err  in  sustaining  the  writ 
of  habeas  corpus,  in  discharging  the  prisoner 
from  the  custody  of  the  respondent,  and  in  re- 
manding her  to  the  sheriff  to  be  held  under  the 
order  of  commitment  of  the  recorder's  court  of 
the  city.  See  Acts  1916  Ex.  Sess.  p.  77 ;  Acts 
1917  Ex.  Sess.  p.  7. 

3.  Statutes  ^=»76(5)  —  Power  to  Enact 
Ordinance— Validity  op  "Special  Law.** 

Section  4  of  the  act  of  the  Legislature  of 
1910  (Ga.  L.  1916,  p.  544),  amending  the  char- 
^  ter  of  the  city  of  Atlanta,  providing  that  the 
'mayor  and  council  of  the  city  of  Atlanta  shall 
have  authority  to  pass  the  ordinance  involved  in 
the  present  case,  is  a  special  law  applying  alone 
to  that  city,  and  attempts  to  make  punishable 
an  act  already  made  penal  by  a  general  law  of 
the  state  (Act  of  1915,  supra),  and  is  therefore 
invalid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special 
Law.] 


4.  Statutes  «=»76(1)— Enactment  of  Ordi- 
nances—General Law&->Special  Law. 
It  is  competent  for  the  Legislature  to  dms 
general  laws  conferring  on  aU  municipalitiea 
the  power  to  pass  ordinances  similar  to  general 
state  laws.  Littlejohn  v.  Stells,  123  Ga.  427, 
51  S.  E.  390.  But  this  cannot  be  done  by  a 
special  law  which  in  itself  is  repugnant  to  the 
provision  of  the  Constitution  (article  1,  §  4, 
par.  1)  forbiddinjT  the  passage  of  a  special  law 
m  any  case  for  which  provision  has  been  made 
by  an  existing  general  law. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   B.  H.  Hill,  Judge. 

Habeas  corpus  by  Qussie  Alf  riend  against 
Tom  Lanford,  superintendent,  eta  Judgment 
for  petitioner,  and  respondent  brings  en-or. 
AflBirmed. 

J.  L.  Mayson  and  S.  (D.  Hewlett,  both  of 

Atlanta,    for   plaintilT    in   error.     Thos.    B. 

Brown,  of  Atlanta,  for  defendant  in  error. 

♦ 

ETILL^   J.     Judgment   affirmed.      All   tbe 

Jusaces  concur,  except  FISH,  C.  J.,  absent. 


aa  Qa.  &u> 
POWELL  et  al.  v.  MERCIER  et  aL 
(No.  563.) 
(Supreme  Court  of  Georgia.     April  12,  191&) 

(Syllabus  hy  the  Court.) 

Wills   ^=»634(10)  —  Constbuotion  —  Dsvisb 

TO  A  Class. 

A  will  of  a  married  woman  provided:   "Item 

1.  I  give  and  bequeath  to  my  nusband,  James 

R.  Parker,  all  the  property  that  I  may  be  poe- 


but  to  be  used  and  managed  by  him  for  his  bene- 
fit during  his  natural  life.  Item  2.  At  the 
death  of  my  said  husband,  James  R.  Parkex, 
it  is  my  will  that  all  the  property  then  re- 
maining, and  i^iven  to  him  by  me  in  this  will, 
be  equally  divided  between  my  brother,  Henry 
P.  Mercier,  and  my  sisters,  Frances  C.  Dozier 
and  Helen  Eetes.  Should  any  of  them  be  dead 
at  said  division,  tl\eir  children  to  receive  their 
portion*  hereby  bequeathed."  Held^  that  the 
devise  to  Henry  P.  Mercier  under  item  2  was 
contingent;  and  he  being  dead  at  the  time  ap- 
pointed for  the  division  of  such  property  as 
might  remain  after  the  death  of  the  husband  of 
the  testatrix,  the  devise  over  to  the  children  of 
Henry  P.  Mercier  was  to  them  as  a  class,  and 
children  of  his  who  were  living  at  the  time  ap- 
pointed for  the  division  would  take  to  the  ex- 
clusion of  children  of  a  deceased  child. 

Error  from  Superior  d^urt,  Lincoln  Coun- 
ty;   B.  F.  Walker,  Judge. 

Action  between  W.  C.  Powell,  administra- 
tor, and  others,  and  W.  T.  Mercier  and  oth- 
ers. Judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed. 

J.  B.  Bumside,  of  Thomson,  for  plaintiffs 
in  error.     Saml.  H.  Sibley,  of  Union  Point, 

for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 
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FAIRCLOTH  y.  TAYLOR  et  al.     (No.  655.) 
(Supreme  Court  of  Georgia.    April  11,  1018.) 

(Syllabus  hy  ihs  Court,) 

1.  Execution  ^5»140  —  Levy— Entry— Own- 
ership. 

Where  a  general  judgment  is  rendered 
against  one  defendant  in  a  suit  upon  a  promis- 
sory note,  and  an  execution  is  duly  issued  there- 
on, a  levy  thereof,  shown  by  the  sheriff's  en- 
try "Levied  within  fi.  fa.  on  lot  of  land  No.  93 
in  the  12th  district  of  Wilcox  County,  Ga.,  Sep- 
tember 10,  1896,**  without  further  statement  as 
to  whose  property  the  land  was  levied  on.  Is 
valid.    McKoy  v.  Edwards,  65  Ga.  328. 

2.  Evidence    <8=9370(4)— Mortoaoe&~Adicis- 
8IBILITY— Failure  to  Deny  Recordation. 

Where  in  a  petition,  it  is  distinctly  alleged 
that  a  described  mortgage  was  executed  by  the 
mortgagor  to  the  mortgagee,  and  duly  recorded 
in  the  office  of  the  clerk  of  the  superior  court, 
and  the  defendant's  answer  expressly  admits 
that  the  mortgage  was  executed  as  alleged,  and 
fails  to  deny  that  it  was  duly  recorded,  it  is 
not  sufficient  objection  to  the  admissibility  of 
the  mortgage  in  evidence  that  it  does  not  ap- 
pear to  have  been  executed  in  such  manner  as 
to  authorize  its  admission  to  record,  and  that 
there  is  no  proof  of  its  execution. 

3.  Witnesses  «=»141,  150(2),  159(6) —Compe- 
tency—*  *A88Ignee'*—*  Transferee." 

It  is  provided  in  Civ.  Code  1910,  f  5858, 
that  no  person  offered  as  a  witness  shall  be  ex- 
cluded by  reason  of  incapacity  from  giving  evi- 
dence, except  in  cases  specifically  provided  for. 
The  first  exception  is:    "Where  any  suit  is  in- 
stituted or  defended  by  a  person  insane  at  time 
of  trial,  or  by  an  indorsee,  assignee,  transferee, 
or  by  the  personal  representative  of.  a  deceased 
person,  the  opposite  party  shall  not  be  admit- 
ted to  testify  in  his  own  favor  against  the  in- 
sane or  deceased  person,  as  to  transactions  or 
communications  with  such  insane  or  deceased 
person."    The  action  was  complaint  for  land,  in- 
stituted by  a  purchaser  at  a  sherifiTs  sale  against 
a  defendant  in  fi.  fa.  and  his  wife.    The  wife 
relied  on  a  deed  from  her  husband,  made  before 
the  creation  of  the  debt.    The  debt  was  secured 
by  a  mortgage.     There  was  no  foreclosure  of 
the  mortgage,  but  suit  was  instituted  upon  the 
note,    and    a   general   judgment   was   obtained. 
The  sheriff's  sale  was  under  the  fi.  fa.  issued  up- 
on this  judgment     The  attorney  at  law  repre* 
sen  ting  the  mortgagee  at  the  time  of  taking  the 
mortgage  was  also  representing  the  mortgagee 
in  the  subsequent  suit  upon  the  note,  as  well  as 
at  the  sheriff's  sale.    The  property  was  knock- 
ed off  to  the  attorney  at  law  as  agent  for  his 
wife^  and  a  deed  to  her  was  duly  made  by  the 
sheriff.    At  the  time  of  the  trial  of  the  suit  to 
recover  the  land    the  mortgagee  and  the  attor- 
ney were  dead.     Both  defendants  proposed  to 
testify  that  at  the  time  of  the  execution  of  the 
mortgage  the  wife  of  the  defendant  in  fi.  fa.  no- 
tified the  attorney  for  the  mortgagee  of  her  claim 
to  the  property.     The  court  declined  to  admit 
this  testimony,  on  the  ground  that  the  witnesses 
were  incompetent.    Held:    (a)  The  purchaser  at 
the    sheriff's   sale    was   not   an    ''assignee'*   or 
••transferee"  of  the  mortgagee,  within  the  mean- 
ing of  the  quoted  exception,  supra,    (b)  The  hus- 
band of  the  purchaser  was  not  her  agent  at  the 
time  when,  as  the  defendants  offered  to  testify, 
notice  was  given  to  him  of  the  adverse  claim 
of  title,     (c)  The  witnesses  were  not  incompe- 
tent to  testify  under  anv  of  the  exceptions  pro- 
vided in  Civ.  Code  1910,  S  5858.    (d)  The  case 


ia  distinguishable,  upon  its  facts,  from  Turner 
T.  Woodward,  136  (fa.  275.  71  S.  E.  418,  Wall 
▼.  WaU.  139  Ga.  270,  77  S.  E.  19,  45  L.  R.  A. 
(N.  S.)  583,  and  Hendricks  v.  Allen,  128  Ga. 
181,  57  S.  B.  .224 ;  Cf.  Hudson  v.  Broughton, 
147  Ga.  547,  ©4  S.  E.  1007. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As- 
signee.] 

4.  Husband  and  Wife  C=»25(3)— Knowledqk 
OF  Agent  Imputed  to  Principal. 

**  *The  law  imputes  to  the  principal,  and 
charges  him  with,  all  notice  or  knowledge  relat- 
ing to  the  subject-matter  of  the  agency  whidi 
the  agent  acquires  or  obtains  while  acting  as 
such  agent  and  within  the  scope  of  his  author- 
ity, or  which  he  may  previously  have  acquired, 
and  which  he  then  had  in  mind,  or  which  be  had 
acquired  so  recently  as  to  reasonably  warrant 
the  assumption  that  he  still  retained  it ;  provid- 
ed, however,  that  such  notice  or  knowledge  will 
not  be  imputed:  (1)  Where  it  is  such  as  it  is 
the  agent's  duty  not  to  disclose ;  and  (2)  where 
the  agent's  relations  to  the  subject-matter,  or 
his  previous  conduct,  render  it  uncertain  that  he 
will  not  disclose  it;  and  (3)  where  the  person 
claiming  the  benefit  of  the  notice,  or  those  whom 
he  represents,  colluded  with  the  agent  to  cheat 
or  defraud  the  principal.*  "  German-American 
Life  Asso.  v.  Farley,  102  Ga.  720,  738,  29  S.  E. 
615,  622 ;  Mechem  on  Aii:ency,  §  721. 

(a)  If  at  the  time  of  taking  a  mortgage  for 
his  client  an  attornev  at  law  received  notice, 
from  a  person  other  than  his  client,  of  a  claim 
of  title  adverse  to  that  of  the  mortgagor,  and 
subsequently  at  a  sale  of  the  property  under 
an  execution  based  upon  a  general  judgment  up- 
on the  secured  debt,  at  which  the  attorney  was 
representing  the  mortgagee,  the  attorney  became 
the  purchaser  as  agent  for  his  wife,  and  caused 
a  deed  to  the  property  to  be  made  by  the  sheriff 
to  her,  the  notice  of  adverse  claim  so  received, 
if  still  in  the  attorney's  mind  and  within  his 
memory  at  the  execution  sale,  will  be  imputed 
to  his  wife,  notwithstanding  he  acted  in  the 
dual  capacity  of  attorney  for  the  mortgagee  and 
of  agent  for  his  wife. 

(b)  Under  the  facts  in  the  case,  it  was  a  ques- 
tion for  the  Jury  to  determine  whether  the  prior 
notice  was  still  in  the  mind  of  the  attorney  at 
the  time  of  the  sheriff's  sale,  so  as  to  be  imputed 
to  his  wife  for  whom  he  purchased  the  property. 

5.  Evidence  «=»271(21)— Affidavits— Admis- 
sibility. 

There  is  no  provision  of  law  in  this  state 
for  taking  testimony  of  a  witness  by  ex  parte 
affidavits  for  the  trial  of  an  action  to  recover 
land  or  for  admission  of  such  affidavits  on  such 
trial,  where  the  witness  has  died  since  executing 
them. 

Error  from  Superior  Conrt,  Wilcox  Ckmn- 
ty ;  D.  A.  R.  Crum,  Judge. 

Action  between  S.  J.  Faircloth  and  I.  T. 
Taylor  and  others.  There  was  a  judgment 
for  the  latter,  and  the  former  brings  error. 
Reversed. 

Thos.  H.  Mllner,  of  Albany,  for  plaintiff  In 
error.  O.  H.  Elkins,  of  Fitzgerald,  and  N.  M. 
Patten  and  Hal  Lawson,  both  of  Abbeville, 
for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent. 


«s»For  other  cases  see  same  topio  and  KBT-NUMBBB  in  all  Kaj-Numberad  DlgMto  Mid  Indazas 
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(148  Ga.  27) 

BERRY  T.  VAN  HISE  et  al.    (No.  60±) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  by  the  Court.) 

1.  MoBTGAOEs  <3=>235,  417  ~  Vendor  and 
Purchases  ^=»252— Assignment  of  Note 
— Effect. 

"The  transfer  of  notes  secured  by  a  mort- 
gage or  otherwise  conveys  to  the  transferee  the 
benefit  of  the  security.  If  more  than  one  note 
is  secured  and, the  mortgagee  transfers  some  and 
retains  others,  the  holder  of  the  transferred 
notes  has  a  preference  over  the  mortgagee  if  the 
security  is  insufficient  to  pay  all  the  notes."  Civ. 
Code  1910,  §§  4276,  3345;  Setze  v.  First  Na- 
tional Bank,  140  Ga.  603,  79  S.  E.  540. 

(a)  The  statutes  just  cited,  when  properly  con- 
strued, are  unrestricted  as  to  the  manner  of 
transfer ;  and  consequently  they  apply  where 
the  transfer  is  by  indorsement  of  the  note  "with- 
out recourse,"  as  well  as  where  the  indorsement 
is  not  so  restricted. 

(b)  These  statutes  in  terms  apply  to  notes  se- 
cured by  mortgage  and  other  liens,  and  do  not 
contemplate  purchase-money  notes  which  are  not 
so  secured,  but  in  connection  wiih  which  there 
is  a  contract  reserving  title,  or  a  bond  to  con- 
vey title  on  payment  of  the  purchase  money. 

(c)  This  being  the  case  of  a  transfer  of  a  note 
secured  by  a  mortgage,  decisions  such  as  that  in 
Neal  V.  Murphey,  60  Ga.  388,  to  the  effect  that, 
when  purchase-money  notes  for  land  for  which 
bond  for  title  has  been  given  are  transferred  by 
the  vendor  without  recourse,  the  notes  lose  their 
character  as  purchase-money  notes  in  so  far  as 
they  entitle  the  vendor  to  any  interest  in  the 
land,  have  no  application. 

(d)  Accordingly,  where  A.  sold  designated 
land,  made  a  deed  to  the  purchaser,  and  received 
a  series  of  promissory  notes  for  the  purchase 
price  secured  by  a  mortgage  on  the  land,  and 
thereafter  transferred  one  of  the  notes  "without 
recourse"  to  a  third  person  for  value,  no  ex- 
press transfer  having  been  made  of  the  mort- 
gage, and  the  transferee  subsequently  transfer- 
red the  note  in  due  course,  the  remote  trans- 
feree of  the  note,  in  virtue  of  the  several  in- 
dorsements thereon,  acquired  an  interest  in  the 
mortgage  which  would  authorize  him  to  main- 
tain a  suit  for  its  foreclosure  relatively  to  the 
note  assigned  to  him. 

2.  Mortgages  <g:=»247,  251  —  Tbansfek  of 
Note  Without  Recourse  —  Rights  of 
Transferee. 

* 

Where  a  note  of  the  character  just  stated 
was  80  transferred,  and  suit  was  instituted 
thereon  by  the  last  transferee  to  recover  a  gen- 
eral judgment  and  set  up  the  mortgage  lien  up- 
on the  property,  while  it  was  proijer,  under  the 
undisputed  facts,  to  direct  a  verdict  setting  up 
a  mortgage  lien  on  the  property  for  the  amount 
of  the  note,  it  was  erroneous  to  direct  a  general 
verdict  in  personam  against  the  mortgagee  who 
had  transferred  the  note  without  recourse. 

8.  Parties  ^=»97 (2)— Objection  Aftbr  Ver- 
dict. 
The  maker  of  the  note  having  died  pending 
the  suit,  and  his  death  having  been  suggested  of 
record,  and  no  objection  having  been  urged  by 
the  defendant  against  proceeding  with  the  trial 
without  making  the  representative  of  the  deceas- 
ed a  party,  such  objection  is  not  available  aft- 
er verdict.  English  v.  Grant,  102  Ga,  35,  29 
S.  E.  157. 

4.  New  Trial  ^=»18— Grounds. 

A  ruling  disallowing  an  amendment  to  a  plea 
cannot  be  made  a  legal  ground  of  a  motion  for 
new  trial.  Hawkins  v.  Studdard,  132  Ga.  265, 
63  S.  E.  852,  131  Am.  St.  Rep.  190. 

5.  Grounds  for  Motion  for  New  Trial. 

There  was  no  merit  in  the  ground  of  the  mo- 
tion for  new  trial  complaining  of  the  admission 
of  evidence. 
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6.  Modification  or  Judgment— Pro priett. 

The  judgment  is  afllrmed  on  condition  that, 
at  the  time  of  making  the  remittitur  of  the  Su- 
preme Court  the  judgment  of  the  trial  court,  the 
plaintiff  modify  the  verdict  and  decree  in  such 
manner  that,  relatively  to  the  mortgagee,  there 
shall  be  only  a  special  judgment  against  the 
property.  In  the  event  of  his  failure  so  to  do, 
the  judgment  will  be  reversed. 

Error  from  Superior  Court,  Habersham 
County ;  W.  B.  Sloan,  Judge  pro  hac  vice. 

Action  between  Mrs.  C.  L.  Berry  and  Ollie 
Van  Hlse,  executrix,  and  others.  There  was 
a  judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed  on  condition. 

J.  C.  Edwards  &  Sons,  of  Clarkesvllle,  for 
plaintlflf  In  error.  McMillan  &  Erwin,  of 
ClarkesvUle,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed  on  con- 
dition. All  the  Justices  concur,  except  FISH, 
C.  J.,  absent. 


(148  Oa.  C6) 
BENNETT  v.  PATTEN.     (No.  5ia) 
(Supreme  Court  of  Georgia.     April  12,  1918.) 

.(Syllabus  by  the  Court,) 

1.  Continuance  <S=5>26(3)  —  Depositions  C=> 
17  —  Female  Witness  —  Absence  of  Wit- 
ness. 

A  female  witness,  though  residing  in  the 
county,  is  not  obliged,  as  a  general  rule,  to  at- 
tend court  in  order  to  testify.  The  statute 
makes  provision  for  the  examination  of  such  a 
witness  by  interrogatories.  Such  a  witness, 
however,  may  be  compelled  to  attend  by  order  of 
the  court,  for  sufficient  reasons  assigned.  In 
the  present  case  it  does  not  appear  that  plaintiff 
applied  to  the  court  for  any  order  requiring  the 
attendance  of  the  female  witness,  nor  was  any 
special  reason  assigned  why  her  attendance  was 
necessary  in  the  furtherance  of  justice.  Powell 
V.  Augusta,  etc.,  R.  C3o.,  77  Ga.  192.  3  S.  E. 
757;  Augusta,  etc..  R.  Co.  v.  Randall,  85  Ga. 
297,  11  S.  B.  706(5).  It  was  not  erroneous,  un- 
der such  circumstances  to  overrule  the  motion 
for  continuance  of  the  case. 

2.  Evidence  ^=>471(34)  —  Conclusion  of 
Witness. 

It  was  not  error  requiring  the  grant  of  a 
new  trial  to  refuse  to  allow  the  plaintiff,  as  wit- 
ness in  his  own  behalf,  to  testify  to  the  correct- 
ness, as  a  whole,  of  an  exhibit  attached  to  the 
petition  and  read  to  the  jury  by  plaintiff's  coun- 
sel, enumerating  a  list  of  payments  alleged  to 
have  been  made  by  the  plaintiff  to  the  defendant 
and  estimated  credits  which  the  plaintiff  pro- 
posed to  deduct  therefrom. 

3.  Appeal  and  Ebbob  <8=»728(3)— -Tbjial  ^=> 
171— Assignment  of  Erbob  —  Exclusion 
of  Testimony— Dibection  of  Vebdict. 

The  assignment  of  error  to  the  effect  that 
the  court  excluded  all  of  the  testimony  of  the 
plaintiff,  refused  to  permit  him  to  testify  and 
introduce  evidence,  refused  to  direct  a  verdict  in 
his  favor,  and  directed  a  verdict  fop  the  de- 
fenduit,  is  without  merit. 

(a)  An  assignment  of  error  complaining  of  an 
exclusion  of  testimony,  or  of  a  refusal  to  admit 
testimony,  ia  insufficient  where  the  testimony  is 
not  literally  or  in  substance  set  forth  in  the  mo- 
tion or  attached  thereto  as  an  exhibit.  Whigby 
V.  Burnham,  135  Ga.  584,  69  S.  E.  1114(1): 
Commissioners  of  Sumter  County  v.  McMath, 
138  Ga.  351,  75  S.  E.  317(3). 

(b)  It  is  never  reversible  error  to  refuse  to 
direct  a  verdict.    Central  of  Georgia  Ry.  Co.  v. 
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Mote,  131  Ga.  166,  62  S.  B.  164;    Ooreton  y. 
Cureton,  132  Ga.  745,  65  S.  E.  65(4). 

4.  New  Trial  ^==>17-— Gbounds—Ovebrulinq 
OF  Motion  to  Strike— Answer. 

The  overruling  of  a  motion  by  the  plaintiff 
to  strike  the  defendant's  answer,,  which  is  in  the 
nntnre  of  a  general  demurrer,  cannot  legally  be 
made  a  ground  of  a  motion  for  new  trial.  Bear- 
den  V.  Holland,  134  Ga.  70,  67  S.  E.  432. 

5.  Appeal  and  Error  <&=>1033(4)— Harmless 
Error— Directed  Verdict. 

After  the  rulings  above  referred  to,  the  only 
evidence  before  the  jury  was  a  purchase-money 
note  signed  by  the  plaintiff  and  payable  to  the 
defendant,  who  had  filed  a  cross-petition  setting 
up  the  indebtedness  due  to  him  by  the  plaintiff 
on  the  note,  praying  for  judgment  for  the 
amount  thereof,  and  offering  to  do  full  and  com- 
plete equity  to  the  plaintiff.  Two  minor  chil- 
dren \)t  the  defendant  appeared  by  guardians  ad 
litem,  and  filed  pleas  adopting  the  answer  of 
the  original  defendant  The  evidence  demanded 
a  verdict  for  the  defendant,  and  it  was  not  er- 
ror for  the  court  so  to  direct  The  fact  that 
the  court  also  directed,  as  a  part  of  the  verdict, 
that  title  to  the  land  in  question  be  decreed  in 
the  plaintiff  upon  payment  of  the  amount  of  the 
judgment  rendered,  and  entered  a  decree  to  that 
effect,  was  beneficial  to  the  plaintiff,  and  is  not 
a  matter  of  which  he  can  complain. 

None  of  the  rulings  complained  of  show  cause 
for  reversing  the  judgment. 

Error  from  Superior  Court,  Berrien  Coun- 
ty ;   W.  B.  Thomas,  Judge. 

Action  by  J.  S.  Bennett  against  W.  P.  Pat- 
ten, with  cross-petition  by  defendant  Judg- 
ment for  defendant,  motion  for  new  trial 
overruled,  and  .plaintifC  brings  error.  Af- 
firmed. 

J.  S.  Bennett  filed  a  petition  against  W.  F. 
Patten,  praying  for  rescission  of  a  contract 
by  which  Patten  had  sold  to  him  certain  land 
and  executed  a  bond  to  convey  the  title  to 
fsame  upon  payment  of  the  purchase  -  money, 
alleging  that  after  the  execution  of  said  con- 
tract and  the  payment  of  a  portion  df  the 
purchase  money  he  had  discovered  that  the 
defendant  did  not  have  valid  title  to  the  land 
and  was  unable  to  comply  with  the  contract, 
praying  that  the  note  be  delivered  up  and 
canceled,  and  offering  to  surrender  for  can- 
cellation the  bond  for  title.  When  the  case 
was  called  for  trial,  a  motion  for  continuance 
was  made  by  the  plaintiff,  on  the  groimd  of 
the  absence  of  a  named  female  witness.  The 
court  directed  a  verdict  for  the  defendant. 
The  plaintiff  moved  for  a  new  trial,  on 
grounds  indicated  In  the  headnotes.  The 
motion  was  overruled,  and  the  plaintiff  ex- 
cepted. 

Hendricks,  Mills  &  Hendricks,  of  Nashville, 
for  plaintiff  in  error.  El  P.  S.  Denmark,  of 
Valdosta,  and  Jos.  A.  Alexander,  of  Nash- 
ville, for  defendant  in  error. 


GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J^  absent 
on  account  of  sickness. 


(148  Ga.  22) 
HARP  V.  ADAMS  et  aL    (No.  565.) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(BvUahus  hy  the  Court.) 

Wills  «S=>302  (6)— Nuncupati vb  Wills— Ev- 
idence—Sufficiency.  , 
A  paper  propounded  as  the  nuncupative 
will  of  Mrs.  Teresa  Harp  declared:  "I  want 
all  my  property  equally  divided  between  my 
brothers  and  sisters  and  Mr.  A.  D.  Harp;  and 
if  Lovie  and  Sandy  would  go  and  live  with 
Narcissa  and  Bobbie,  at  their  death  the  land 
would  go  to  them.  My  property  consists  of 
one-half  of  the  John  Hewell  land,  and  my  in- 
terest in  my  father's  estate.  I  have  six  hundred 
and  five  dollars  in  the  bank/*  On  the  trial  of 
the  issue  raised  by  caveat  to  the  probate  of  the 
will,  two  of  the  subscribing  witnesses  to  the 
paper  testified  in  substantial  accord  therewith; 
but  the  third  witness  testified  that  the  alleged 
testatrix  "said  as  her  will:  *I  want  my  property 
equally  divided  between  Mr.  Harp  and  my 
brothers  and  sisters;  and  if  Lovie  and  Sandy 
wiU  go  down  and  live  with  Bobbie  and  Narcissa, 
at  their  death  their  part  of  the  property  will 
go  to  Lovie  and  Sandy.* "  Hetd,  in  order  for 
the  evidence  to  be  sufiScient  to  set  up  the  al- 
leered  will,  the  testimony  of  all  three  of  the 
witnesses  should  substantially  conform  to  the 
statements  of  the  paper  propounded  as  the  wiU 
in  all  of  its  material  parts.  Harp  v.  Adams, 
142  Ga.  5.  82  S.  B.  246 ;  Reid  v.  Wooster,  142 
Ga.  31)9,  82  S.  E.  1054.  Inasmuch  as  the  estate 
was  declared  in  the  paper  to  consist  of  both  land 
and  personal  property,  and  two  of  the  witnesses, 
testifying  to  the  disposition  to  Lovie  and  Sandy, 
described  the  contemplated,  bequest  to  them  as 
*iand,"  and  the  third  witness,  referring  to  the 
same  bequest,  employed  the  broader  term, 
"property,**  there  was  a  material  variance,  and 
there  was  a  failure  upon  the  part  of  all  three 
of  the  witnesses  to  testify  in  substantial  accord 
with  the  language  of  the  paper  propounded  as 
a  will.  It  follows  that  the  verdict  setting  up 
the  paper  as  the  will  was  unauthorized  by  the 
evidence,  and  the  judge  erred  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Chattahoochee 
County;   G.  H.  Howard,  Judge. 

Pnxseeding  between  A.  D.  Harp  and  Deril- 
da  Adams  and  others.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Reversed. 

T.  T.  Miller,  B.  J.  Wynn,  and  J.  B.  Chap- 
man, all  of  Columbus,  for  plalntlfif  In  error. 
Hatcher  &  Hatcher,  of  Columbus,  for  de- 
fendants In  error. 

ATKINSCM^,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent, and  GILBERT,  J.,  disqualified. 
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(148  Oa.  18) 

BEiSD  T.  STATE.     (No.  758.) 

♦Supreme  Court  of  Georgia.    April  11,  1918.) 

(Syllabut  hy  the  Court.) 

1.  Indiotment  and  Information  ^=^25  — 
Citizenship  of  Grand  Jurors  —  Suffi- 
ciency. 

Where  an  indictment  was  headed,  "Georgia, 
Berrien  county,"  this  was  sufficient  to  phovr 
for  what  county  the  grand  jurors  were  drawn 
and  served,  and  of  what  county  they  were. 
Stevens  v.  State,  76  Ga.  96 ;  Braxley  v.  State, 
143  Ga.  658,  85  S.  E.  888.  A  demurrer  upon 
the  ground  that  it  was  not  shown  by  the  indict- 
ment that  the  grand  jurors  were  citizens  of 
Berrien  county  was  properly  overruled. 

2.  Homicide   <S=>137— Time   of  Death. 

Where  an  indictment  alleged  that  the  ae-. 
cused.  on  the  25th  day  of  March,  1907,  "then 
and  there  unlawfully,  feloniously,  willfully,  and 
of  his  malice  aforethought  did  kill  and  murder 
♦  ♦  ♦  Elliott  Mayer,"  a  demurrer  on  the 
ground  that  the  indictment  did  not  "show  when 
the  deceased  died,  if  in  fact  he  did  die,'*  was 
without  merit,  and  was  properly  overruled.  It 
was  alleged  that  he  was  killed  on  a  specified 
day.  "If  killed  on  that  day,  he  died  on  that 
day."  Thomas  v.  State,  71  Ga.  44(5)  48; 
Hicks  v.  State,  105  Ga.  627,  628,  31  S.  E.  579. 

8.  Homicide  ^=9276— Self- Dsfbnsk—Feabs^ 
Question  fob  Jury. 
The  excerpt  from  the  charge  of  the  court 
on  the  subject  of  reasonable  fears,  that  "the 
sufficiency  of  the  fears  is,  under  the  evidence,  a 
question  exclusively  for  the  jury  to  pass  upon 
and  decide,"  was  not  erroneous.  Gumming  t. 
State.  99  Ga.  662-667,  27  S.  E.  177. 

4.  Criminal  Law  <3=>828— Homicide  ^=»230 
—Instructions— Written  Request. 
There  was  no  evidence  requiring  a  charge  to 
the  jury  upon  the  "subject  of  involuntary  man- 
slaughter; and  under  repeated  rulings  of  this 
court  the  failure  to  charge  on  the  subject  of 
manslaughter,  when  made  an  issue  only  by  the 
statement  of  the  accused,  has  been  held  not  to 
be  error,  in  the  absence  of  a  proper  written 
request.  Jackson  v.  State,  91  Ga.  271,  18  S. 
E.  298,  44  Am.  St  Rep.  22  (30;  Thornton  v. 
State.  107  Ga.  684,  S3  S.  E.  673(6).  The  de- 
ceased was  struck  with  a  "cutter,*'  or  "hack,"' 
having  a  handle  about  four  feet  long,  used  in 
boxing  pine)  trees  for  turitenUne  purposes, 
fracturing  the  skull  and  spilling  the  brains, 
from  which  '.'eath  ensued  within  two  or  three 
minutes.  There  was  evidence  of  the  defend- 
ant's flight,  thus  escaping  arrest  for  about  ten 
years.  The  accused  detailed  previous  threats' 
on  the  part  of  the  deceased  to  kill  him.  The 
facts  were  sufficient  to  authorize  a  finding  that 
the  killing  wns  intentional  and  unprovoked,  and 
the  court  did  not  err  in  overruling  the  motion 
for  new  trial. 
Atkinson,  J.,  dissenting  in  part 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Gettle  Reed  was  convicted  of  homicide, 
and  he  brings  error.    Aflflrmed. 

•Story  &  Story,  of  Nashville,  for  plaintiff  In 
error.  Fondrcn  Mitchell,  Sol.  Gen.,  of  Thom- 
asviUe,  Clifford  Walker,  Atty.  Gen.,  and  M. 
C.  Bennet,  Asst.  Atty.  Gen.,  for  the  State. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  eoncur,  except  FISH,  C.  J.,  absent, 
and  ATKINSON,  J.,  who  dissents  on  account , 


of  the  ruling  announced  in  the  fourth  head- 
note.  IDorsey  y.  State,  12d  Ga.  633,  55  S.  E. 
479;  Kelly  y.  State,  145  Ga.  216,  88  S.  & 
822  (3) ;  Scrutchens  y.  State,  146  Ga.  189,  91 
S.  E.  25  (4). 


(148  Ga.  20) 
NESSMITH  y.  GASKINS  et  aL  (No.  545.) 
(Supreme  Court  of  Georgia.     April  U,  19180 

(Syllahus  hy  the  Court.) 
Refusal  of  Injunction  — Pleadings  — Evi- 

DENCB. 

'Under  the  pleadings  and  evidence  in  this 
case,  the  court  did  not  err  in  refusing  to  grant 
an  injunction. 

Er)-or  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Suit  hy  W.  D.  Nessmith  against  J.  A.  Ga»- 
kina  and  others.  Judgment  for  defendants, 
and  plaintifiP  brings  error.    Aflarmed. 

Hendricks,  Mills  &  Hendricks  of  Nash- 
yllle,  for  plaintiff  in  error.  Wm.  R.  Smith 
and  C.  A.  CJhristian,  both  of  Nashyille,  for 
defendants  in  error. 

HILL,  J.  Judgment  affirmed.  AU  the  Jus- 
tices concur,  except  FISH,  G.  J.*  absent  on 
account  of  sickness. 


(148  Ga.  19) 
TEDDER  y.  WALKER  et  al.     (No.  633.) 
(Supreme  Court  of  Georgia.     April  11,  191&) 

(Syllabus  hy  the  Court  J 

RerusAL  of  Injunction— Discretion— Con- 
flicting BVTDENCE. 
Under  the  conflicting  evidence  in  this  case, 
there  was  no  abuse  of  discretion  in  refusing  an 
Injunction. 

Error  ,  from  Superior  Court,  Gwinnett 
County;    A.  J.  Cobb,  Judge. 

Suit  by  Mrs.  M.  A.  Tedder  against  W.  P. 
Walker  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Westmoreland,  Anderson  &  Smith,  of  At- 
lanta, for  plaintiff  in  error.  I.  L.  Oakes,  of 
LawrenceviUe,  for  defendants  In  error. 

» 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  Ob  J.,  absent  on 
account  of  sicknesH^. 


(148  Ga.  SO) 

J.  &  J.  S.  CARTER  V.  FIRST  NAT.  BANK 
OF  GAINESVILLE  et  al,    (No.  544.) 

(Supreme  Court  of  (reorgia.     April  11,  1918.) 

(kiyUabua  hy  the  Courtj 

Appointment  of  Receives  —  Discbbtion  of 
Coubt-^Affucation  of  PaOCBEDS. 
The  rulings  of  the  court  at  the  interlocutory 
bearing  upon  the  admissibility  of  evidence  show 
DO  error.  The  judgment  appointing  a  receiver 
and  ordering  a  sale  of  the  property,  subject  to 
approval  by  the  court,  for  the  purpose  of  at>> 
plying  the  proceeds  in  accord  with  the  final 
judgment  to  be  rendered  in  the  case,  was  au- 
thorized by  the  evidence. 
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Error  from  Superior  Court,  Hall  County;    B.  L.  Meyers  ousted  from  tbe  office  of  fer- 


J.  B.  Jones,  Judga 

Suit  by  the  First  National  Bank  of  Gaines- 
ville and  others  against  J.  &  J.  S.  Carter. 
Judgment  for  plaintiffs,  and  defendant 
tarings  error.    Affirmed. 

J.  G.  Collins,  of  Gainesville,  for  plaintiff 
in  error.  A:  C.  Wheeler,  H.  H.  Dean,  C.  N. 
Davie,  and  W.  B.  Sloan,  all  of  Gainesville, 
for  defendants  in  error. 

ATKINSON,  J.  Judgment  afOrmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(148  Qa.  60) 

MAXWELL  V.   MEYERS.     (No.   496.) 
<Sopreme  Court  of  Georgia.     April  12,  1918.) 

(Syllahui  hy  the  Court.) 

1.  Apfeax  and  Ebbob  <$=s>1052(8)  —  Admis- 
sion OF  Evidence—Setting  Aside  Final 
Judgment. 

Where,  at 'tbe  time  a  quo  warranto  proceed- 
ing was  instituted^  the  relator  was  the  lawful 
incumbent  of  the  office  of  state  fertilizer  in- 
spector, and  the  respondent,  though  he  had  been 
appointed  by  the  commissioner  of  agriculture 
and  his  cominiasion  had  been  issued,  was  not 
entitled  to  the  office,  yet  where  pending  the 
proceeding  the  commissioner  (treating  as  void 
a  former  order  removing  the  relator)  proceeded 
regularly,  upon  notice  and  after  a  hearing,  to 
remove  the  relator  and  so,  ordered,  and  after- 
ward duly  appointed  the  respondent  to  the  of- 
fice thus  made  vacant,  the  respondent  could  set 
up  the  validity  of  his  appointment  as  a  defense 
in  the  quo  warranto  proceeding. 

(a)  Even  if  certain  evidence  the  admission 
of  which  is  excepted  to  was  not  admissible  un- 
der the  application  of  the  strict  rule,  its  ad- 
mission is  not  a  ground  for  setting  aside  the 
final  judgment  which,  under  all  the  facts  of  the 
case,  was  clearly  right  and  proper. 

2.  Inspection  ^=>4  —  Officers  —  Chabge  op 
Incompetency— REirovAii— Validity. 

While  the  charge  of  incompetency,  made  in 
the  citation  by  the  commissioner  of  agriculture 
to  the  relator,  was  not  sufficiently  specific  as 
to  the  nature  of  the  incompetency,  nevertheless, 
as  the  relator  failed  to  appear  and  urge  an  ob- 
jection to  the  charge  for  mdefiniteness,  the  fact 
that  the  commissioner  proceeded  to  a  hearing 
and  a  judgment  under  the  citation  as*  it  stood 
was  no  rround,  at  the  hearing  of  the  quo  war- 
ranto proceeding,  for  holding  void  the  action 
•of  the  commissioner. 

3.  Quo  Warbanto  ®=>63»— Costs. 

The  relator  should  not  have  been  taxed  with 
any  part  of  tbe  costs  in  the  case,  and  direction 
is  given  accordingly. 

Error  from  Superior  Court,  Elbert  County; 
W.  L-  Hodges,  Judge. 

Quo  warranto  by  George  T.  Maxwell  to 
have  R.  L.  Meyers  ousted  from  office  of 
State  Fertilizer  Inspector  for  the  long  term. 
Relator's  motion  for  Judgment  in  his  favor 
overruled,  and  to  such  ruling  and  to  rulings 
on  the  admission  of  evidence  and  on  the 
order  as  to  costs  he  excepts  and  brings  er- 
ror.   Affirmed. 

On  March  7,  1917,  George  T.  Maxwell  in- 
stituted a  quo  warranto  proceeding  to  have 


tllizer  inspector  of  the  state  for  the  long 
term.  An  order  was  passed  granting  leave 
to  file  the  information,  and  requiring  the  re- 
spondent to  show  cause  why  the  prayer  of 
the  relator  should  not  be  granted.  The  pe- 
tition set  up  that  the  relator  had  been  ap- 
pointed as  one  of  the  six  long-term  fertilizer 
Inspectors,  and  was  duly  commissioned  on 
September  27,  1916,  by  James  D.  Price,  then 
commissioner  of  agriculture.  Price  having 
resigned,  J.  J.  Brown  was  appointed  to  suc- 
ceed him  as  commissioner  on  February  15, 
1917.  On  February  17, 1917,  Brown  informed 
the  relator  that  his  services  as  inspector 
would  not  be  needed  after  March  1,  1917. 
On  February  16,  1917,  Brown  issued  a  com- 
mission to  Meyers  for  che  office  held  by  the 
relator;  and  at  the  time  of  the  filing  of  the 
petition  Ideyers  was  performing  the  duties 
of  the  office.  The  relator  alleged  that  he 
was  competent  to  perform  the  duties  of  the 
office,  that  he  had  performed  them  and  had 
not  neglected  them,  that  he  had  not  commit- 
ted any  malfeasance  in  office,  and  that  his 
commission  was  valid  and  did  not  expire 
until  September  27,  1918.  The  respondent 
answered  on  March  16,  1917,  that  he  held 
a  commission  as  Inspector  of  fertilizers  for 
the  state,  was  issued  by  the  present  com- 
missioner of  agriculture;  that  he  was  opera- 
ting under  that  commission  and  performing 
the  duties  of  inspector ;  that  he  was  not  the 
successor  of  the  relator,  but  the  relator  had 
been  suspended  from  the  office  of  inspector 
for  alleged  Incompetency;  and  that  the  in- 
terests of  the  public  demand  that  fertilizers 
be  Inspected  by  a  competent  Inspector. 

On  June  5,  1917,  both  parties  to  the  quo 
warranto  proceeding  through  their  attorneys 
entered  into  an  agreement  reciting  "that  the 
Identical  office  now  held  by"  the  respondent 
"is  the  same  office  held  by"  the  relator, 
"from  which  he  was  dismissed  on  February 
17,  1917,  the  dismissal  to  become  effective 
March  1,  1917."  When  the  case  came  on  for 
hearing,  June  23,  1917,  the  agreement  just 
quoted  was  "filed  hy  the  relator  as  a  part 
of  the  pleadings,"  and  he  moved  that  Judg- 
ment be  entered  In  his  favor  against  the  re- 
spondent, adjudging  that  the "  respondent  be 
ousted,  and  that  relator  was  entitled  to  the 
office  and  the  compensation  thereof.  The 
Judge  refused  this,  and  allowed  the  respond- 
ent, over  objection;  to  amend  his  answer  by 
alleging  that  the  relator  had  been  lawfully 
dismissed  by  Brown,  commissioner  of  agri- 
culture, from  the  office  of  inspector  of  ferti- 
lizers for  the  long  term,  on  April  23,  1917; 
and  that  the  respondent  had  been  lawfully 
appointed  and  commissioned  as  such  iiispec- 
tor.  The  relator  then  renewed  his  motion  that 
the  Judge  enter  Judgment  in  his  favor,  upon 
the  petition  and  answer  as  amended.  This 
motion  was  overruled  on  July  2,  1917;  and 
the  relator  excepted  to  each  of  the  rulings 
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just  stated.  He  assigned  error  also  upon  a 
ruling  in  reference  to  the  admission  of  evi- 
dence, on  the  final  judgjnent  that  the  re- 
spondent was  entitled  to  the  office,  and  on 
the  order  as  to  the  costs  in  the  case. 

Boozer  Payne  and  Geo.  C.  Grogan.  both 
of  Elberton,  for  plaintiff  in  error,  Thos.  J. 
Brown,  of  Elberton,  for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  We  are  of  the  opinion  that 
the  court  did  not  err  in  adjudging  that  the 
respondent,  Meyers,  was  entitled  to  the  office 
in  question  by  virtue  of  his  commission  dat- 
ed April  30,  1917.  The  commissioner  of  agri- 
culture, having  concluded,  after  the  institu- 
tion of  the  quo  warranto  proceeding,  that 
his  first  order  of  dismissal  of  the  incumbent, 
Maxwell,  was  invalid,  elected  to  treat  It  as 
void;  and  thereupon,  in  a  written  communi- 
cation to  Maxwell,  dated  March  1,  1917,  the 
commissioner  called  on  him  ''to  show  cause 
why  [he]  should  not  be  discharged  from  the 
office  of  long-term  inspector  of  fertilizers," 
and  cited  him  to  appear  at  the  commission- 
er's office  on  March  15,  1917.  This  hearing 
was  continued  from  March  15th  to  March 
21st,  at  the  request  of  MaxwelFs  attorneys: 
and  it  was  continued  from  March  21st  until 
March  28th  apparently  at  the  request  of 
Maxwell;  and  whether  Maxwell  or  his  attor- 
neys had  notice,  on  March  28th,  that  the  case 
was  set  down  for  a  hearing  on  April  23d, 
does  not  distinctly  appear,  except  from  cer- 
tain affidavits  which  were  filed  at  the  hearing 
of  the  quo  warranto  proceeding,  and  to 
which  we  shall  refer  directly.  We  will  ob- 
serve, first,  that,  when  the  case  was  con- 
tinued* at  the  request  of  Maxwell  until  March 
28th  he  could  very  easily  have  ascertained 
to  what  date  the  hearing  was  continued. 
The  fact  that  there  was  then  pending  in 
the  superior  court  a  petition  for  a  .writ  of 
prohibition  against  the  commissioner  of 
agriculture  to  prevent  him  from  hearing  the 
case  was  no  reason  why  the  relator  should 
not,  in  the  exercise  of  due  diligence,  have 
ascertained  to  what  date  the  hearing  was 
continued.  There  was  no  reason  at  that 
time  to  believe  that  there  would  be  delay  in 
disposing  of  the  matter  before  the  commis- 
sioner as  soon  as  the  petition  for  a  writ  of 
prohibition  had  been  disposed  of.  Besides 
this,  it  distinctly  appears  from  the  affidavits 
of  J.  J.  Brown  and  R.  L.  Meyers  that  one  of 
the  attorneys  for  the  respondent  stated  to 
the  attorneys  for  the  relator,  in  the  presence 
of  the  relator,  that,  if  they  desired  the  case 
pending  before  the  commissioner  of  agricul- 
ture continued  until  another  date,  lie  would 
do  so;  otherwise,  the  case  would  be  tried 
on  the  afternoon  of  April  23d  the  day  on 
which  it  was  disposed  of.  These  affidavits 
were  objected  to,  but  it  appears  from  the  re- 
cital in  the  bill  of  exceptions  that  a  consent 
was  entered   In   reference   to  their  use  as 


evidence.    The  consent  Is  In  terms  somewhat 
ambiguous,  being  in  this  language: 

"Counsel  for  plaintiff  agreeing  that,  if  thp 
court  held  that  these  affidavits  would  be  compe- 
tent evidence  for  a  jury  to  consider,  they  are 
willing  for  the  court  to  pass  upon  this  evi- 
dence." 

This  agreement  was  made,  it  Is  Inferable 
from  the  part  of  the  bill  of  exceptions  im- 
mediately preceding,  when  counsel  for  relator 
were  urging  upon  the  court  that  there  was  no 
issue  of  fact  to  be  tried,  but  merely  a  ques- 
tion of  law,  under  the  agreement  made  on 
June  5th  which  had  been  filed ;  and  the  court 
evidently  construed  the  agreement  to  mean 
that,  if  the  substance  of  the  affidavits  was 
material  and  competent  as  bearing  upon  a 
question  of  fact  in  the  case,  then  it  might 
be  admitted  as  evidence.  The  agreement, 
conbldered  in  connection  with  the  recital  pre- 
ceding it,  is  susceptible  of  this  construction: 
and  we  do  not  think  that  the  judgment 
should  be  reversed  merely  because  another 
construction  could  very  well  be  put  upon  the 
agreement.  Moreover,  we  do  not  think  that 
the  final  judgment  should  be  reversed  as  to 
the  merits  of  the  case,  even  if  it  were  error 
to  admit  the  affidavits,  in  evidence,  for  be- 
yond question  the.  commissioner  of  agricul- 
ture had,  after  a  hearing,  dismissed  the  re- 
lator from  the  office  in  controversy,  and,  after 
having  dismissed  him,  had  appointed  the 
respondent.  It  is  true  that  at  the  time  the 
quo  warranto  proceeding  was  instituted  tbere 
had  been  no  valid  order  passed  dismissing 
Maxwell.  But  this  is  a  proceeding  to  deter- 
mine who  is  the  rightful  Incumbent  of  an  of- 
fice. And  having  ascertained,  by  examina- 
tion of  the  facts  in  the  record,  that  the  re- 
sx)ondent  (although  he  was  not  the  duly  ap- 
pointed incumbent  at  the  time  the  proceeding 
was  instituted  against  him,  inasmuch  as 
his  predecessor  had  not  been  dismissed  so  as 
to  create  a  vacancy  in  the  office)  had  in  the 
meantime,  after  a  vacancy  had  been  caused 
by  the  removal  of  his  predecessor,  been  ap- 
pointed to  fill  the  vacancy,  we  find  that  the 
judgment  refusing  to  remove  the  respondent, 
and  holding  that  he  was  the  rightful  incam- 
bent  of  the  office,  the  date  of  his  appointment 
and  commission  being  subsequent  to  the  re- 
moval of  his  predecessor  was  right. 

[21  2.  The  notice  from  the  commissioner 
of  agriculture,  contained  In  the  communica- 
tion of  March  1,  1917,  that  the  matter  of  the 
discharge  of  the  relator  would  be  taken  up 
at  the  office  of  the  commissioner  in  the  Capi- 
tal, and  that  the  relator  might  on  that  date 
make  any  showing  or  Introduce  any  evidence 
or  have  any  hearing  that  he  might  desire, 
•'to  show  cause  why  he  should  not  be  discharg- 
ed from  the  office  of  long-term  fertilizer  In- 
spector for  Incompetency,"  was  op^i  to  the 
criticism  that  the  charge  of  incompetency 
was  not  sufficiently  specific;  and  this  objec- 
tion to  the  notice  was  made  in  a  letter  from 
the  relator  to  the  commissioner  of  agricul- 
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ture,  dated  March  6,  1917,  and  It  is  referred 
to  by  counsel  for  the  plaintiff  in  the  record 
as  a  demurrer  to  the  notice.  Treating  it 
as  a  demurrer,  the  relator  should  have  fol- 
lowed it  up  and  urged  it  at  the  hearing; 
but  he  failed  to  appear,  as  hereinbefore 
pointed  out,  and  the  commissioner  of  agricul- 
ture proceeded  to  hear  and  dispose  of  the 
ease  after  evidence  v^as  submitted,  in  the 
absence  of  the  relator.  We  do  not  think  that 
the  action  and  finding  of  the  commissioner 
should  be  declared  void  and  set  aside  for 
want  of  definiteness  in  the  specification  of 
the  charge  against  the  relator.  If  the  relator 
had  appeared  and  insisted  upon  his  challenge 
of  the  sufficiency  of  the  charge  against  hlxn, 
we  assume  that  the  commissioner  would  have 
made  the  •charge  more  specific  and  would 
have  given  the  relator  an  opportunity  to  pro- 
'duce  evidence  to  meet  the  charge  as  framed. 
But  the  relator  certainly  could  not  remain 
away  from  the  place  of  hearing  before  the 
commissioner,  and  then  insist,  at  the  hearing 
of  the  quo  warranto  proceeding,  upon  treat- 
ing the  judgment  of  the  commissioner  as 
void  because  of  a  want  of  sufficiency  in*  what 
may  be  termed  the  citation.  Such  notices  as 
that  given  by  the  commissioner  are  not  ex- 
pected to  be  as  full,  complete,  and  perfect 
as  formal  pleadings;  and  certainly  defects 
which  should  have  been  pointed  out  and  in- 
sisted upon  at  the  hearing  Avill  not  be  held 
ground  for  setting  aside  the  judgment  and 
order  finally  passed  In  the  proceeding. 

[3]  3.  But  we  are  further  of  the  opinion 
that  inasmuch  as  the  relator  had  good  grotmd 
for  the  institution  of  his  ftction  at  the  time  it 
was  commenced,  and  at  the  time  the  first  an- 
swer of  the  respondent  was  filed,  the  relator 
should  not  be  taxed  with  the  costs  of  these 
proceedings  or  with  any  part  thereof.  In- 
asmuch as  he  would  have  prevailed  under 
the  case  as  it  stood  when  the  action  was  in- 
stituted, we  think  he  should  be  relieved  of 
the  cost  and  the  other  party  be  taxed  with 
it;  and  direction  is  given  that  the  judgment 
be  modified  to  the  extent  of  relieving  the 
relator  of  the  costs  and  taxing  the  other  party 
with  them. 

Judgment  affirmed^  with  direction.  All 
the  Justices  concur,  except  FISH,  C.  J., 
absent. 

(147  Qa.  819) 
SANDERS  et  al.  v.  CITY  OF  ATLANTA 
etal.     (No.  525.) 

(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Sylldbua  hy  the  Court.) 

1.  Municipal  Corporations  ^=»e92  —  Ob- 
struction OP  Streets — Nuisance. 
The  right  to  the  use  of  the  streets  of  a  city 
is   in  the  public,   and  any  permanent  obstruc- 
tion   thereof    which    materially    impedes   travel 


is  a  nuisance  per  se.     2  Elliott  on  Roads  & 
Streets  (3d  Ed.)  §  828. 

2.  MuN'iciPAL  Corporations  ^=::9G92  —  Ob- 
struction .  OF  Streets— Parkino  Automo- 
biles. 

The  obstruction  of  a  street  by  so  parking 
automobiles  therein  as  to  prevent  free  passage 
along  the  highway  by  the  public  desiring  to 
use  the  street  for  passing  and  repassing  there* 
on  may  become  a  nuisance.  Berry  on  Law  of 
Automobiles,  §  64,  See  Rider  v.  Porter,  147 
Ga.  760,  96  S.  B.  284. 

3.  Municipal  Corporations  ^=s>703(3)  —  Ob- 
struction OF  Streets— Parking  Vehicles 
— Ormnances. 

A  city  ordinance  providing  that  '^o  taxi- 
cab,  raotorbus,  hack,  or  other  vehicle  for  hire 
shall  park  on  any  street  within  the  fire  limits 
of  the  city  of  Atlanta  longer  than  to  discharge 
or  take  on  passengers,  unless  in  actual  service, 
except  in  front  of  railroad  stations,  and  except 
that  three  taxicabs  or  ha-cks,  for  the  exclusive 
use  of  the  patrons  of  hotels,  shall  be  allowed 
to  park  either  in  front  or  on  the  side  of  hot^^ 
where  permission  is  obtained  in  writing  from 
the  proprietor  of  such  hotel,"  and  that  "no 
hotel  proprietor  can  give  permission  to  park 
in  front  of  any  place  of  business  occupying  the 
store  on  the  ground  floor  facing  the  street," 
etc..  and  providing  a  fine  not  exceeding  $50,  or 
imprisonment  on  the  public  works  not  exceed- 
ing 30  days,  either  or. both  penalties  to  be  in- 
flicted at  the  discretion  of  the  recorder  for  a 
violation  of  the  ordinance,  is  valid  as  against 
the  objection  that  it  is  unreasonable  and  con- 
fiscatory. See  Berry  on  Law  of  Automobiles,  { 
64:  Pugh  V.  Des  Moines,  176  Iowa,  593,  156 
N.  W.  892.  L.  R.  A.  1917F,  345;  Com.  v. 
Fenton,  139  Mass.  105,  29  N.  E.  653;  Cohen 
V.  New  York,  113  N.  Y.  582,  21  N.  B.  700,  4 
L.  R.  A.  406,  10  Am.  St,  Rep.  506. 

4.  Injunction  <g=»85(2)  —  Enforcement  of 
Ordinance. 

Where  certain  owners  and  operators  of  taxi- 
cabs  in  the  city  of  Atlanta  who  had  paid  a  li- 
cense fee  of  $25  to  the  municipality  for  each 
vehicle  operated  and  obtained  a  license  for  the 
ri^ht  to  operate  their  taxicabs  in  the  city  for 
hire  (the  rates  for  service  having  been  fixed  by 
the  mayor  and  council)  filed  a  petition  against 
the  city  and  the  chief  of  police,  allep;ing  that 
the  ordinance  regulating  the  use  of  tl[xicabs  was 
unreasonable  and  confiscatory,  and  that  it  de- 
nied to  the  plaintiffs  equal  protection  of  the 
laws,  in  that  private  citizens  who  paid  no 
license  tax  were  permitted  to  park  their  cars, 
and  prayed  that  the  city  and  the  chief  of  po-' 
lice  be  enjoined  from  enforcing  the  ordinance, 
etc.,  it  was  not  error,  under  the  pleadings  and 
the  evidence,  to  refuse  an  interlocutory  injunc- 
tion. 

Error  from  Superior  Court,  F^ton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Suit  by  H.  I.  Sanders  and  others  against 
the  City  of  Atlanta  and  others.  From  a 
judgment  denying  an  Interlocutory  injunc- 
tion, plaintiiils  bring  error.    Affirmed. 

Gober  &  Jackson  and  W.  I.  Heyward,  all 
of  Atlanta,  for  plaintiffs  in  error.  J.  L.  May- 
son  and  S.  D.  Hewlett,  both  of  Atlanta,  for 
defendants  in  error., 

HILX*,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent. 
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(147  GCL  789) 

GIBSON  V.  HODGES.     (No.  560.) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  hy  the  Court.) 
1  Descent  and  Distbibution  ^=»87-- Sale 

OF  PROPEBTY  SeT  APABT  FOB  SUPPOBT  OP 

Widow  and  Children. 
A  statutory  year's  support  was  set  apart 
from  the  estate  of  a  decedent  The  widow  sold 
the  property  for  a  purpose  other  than  for  the 
support  of  herself  and  minor  children.  The 
purchaser  sold  the  land  to  third  persons  who 
were  without  notice  that  the  property  had  been 
sold  for  an  unauthorized  purpose.  Subsequent- 
ly one  of  the  children,  who  in  the  meantime  had 
attained  majority,  instituted  an  action  against 
the  last  purchaser  to  recover  the  land.  Held, 
that  the  purchaser,  being  without  notice  of  the 
purpose  fer  which  the  land  was  sold,  acquired 
Icgid  title  as  against  the  widow  and  children; 
and  the  plaintiff  could  not  recover.  Boozer  v. 
Na6h,  120  Ga.  406,  47  S.  E.  908;  Powell  on 
Actions  for  Land.  The  case  differs  from  Gibbs 
V.  Land,  136  Ga.  261,  71  S.  E.  136,  and  Vandi- 
grift  V.  Potts,  72  Ga.  605,  in  both  of  which  cases 
the  purchaser  had  notice  of  the  purpose  of  the 
widow  to  divert  the  property  from  the  support 
of  herself  and  minor  children. 

2.  Appeal  and  Ebbob  ^=»1050(1)— Review— 
Habmless  Ebbob. 

In  view  of  the  testimony  of  the  plaintiff 
a^d  other  witnesses  introduced  in  her  behalf 
as  to  the  sale  of  the  property  upon  a  valuable 
consideration  and  use  of  the  proceeds  by  the 
widow,  any  error  in  admitting  a  certified  copy 
of  a  security  deed  executed  by  the  decedent, 
and  parol  evidence  as  to  the  existence  of  an 
original  deed  from  the  widow  to  the  defendant's 
predecessor  and  its  subsequent  loss,  and  in  ex- 
cluding testimony  relied  on  to  show  that  the 
official  witness  last  mentioned  was  not  in  com- 
mission at  the  date  of  the  transaction,  was 
harmless. 

3.  Tbial  «=»139(1)— Direction  of  Vebdict. 

Both  sides  having  submitted  evidence,  and 
the  only  possible  legal  verdict^  under  the  evi- 
dence and  all  reasonable  deductions  to  be  drawn 
therefrom,  being  one  iu  favor  of  the  defendant, 
there  was  no  error  in  so  directing. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;   W.  C.  Worrill,  Judge. 

Action  by  G.  T.  Gibson  against  C.  S. 
Hodges.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Jno.  R.  Wilson,  of  Balnbridge,  for  plain- 
tiff in  error.  P.  D.  Rich,  of  Colquitt,  and 
Hartsfleld  &  Conger,  of  Balnbridge,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  PISH,  C.  J.,  ab- 
sent 

(14S  Ga.  17) 

TURNER  et  al.  v.  MOORE.     (No.  413.) 
iSupreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  by  the  Court.) 

Pleading  <®=>41(^Judgment  Below  — Con- 
clusiveness. 
The  petition  origiunlly  filed  in  this  case  had 
for  its  purpose  the  rescission  of  a  contract,  the 
luticellation  of  mutual  deeds  between  the  par- 
ties to  the  case,  and  the  recovery  of  damages  for 
a  broach  of  the  contract.  A  demurrer  to  the 
petition   was  overruled   as  to  so   much   of  the 


petition  as  sought  a  reecission  of  the  contract, 
and  was  erustained  aa  to  so  much  of  the  petition 
as  sought  to  recover  damages.  No  exceptioo 
was  taiken  to  the  ruling  as  to  the  question  of 
damages.  Exception  was  taken  to  the  judgment, 
overruling  the  demurrer  on  the  question  of  re- 
scission. The  case  was  brought  to  this  court 
on  writ  of  error;  and  it  was  held,  in  effect,  that 
the  petition  did  not  set  forth  sufficient  grounds 
to  entitle  the  plaintiff  to  a  rescission  of  Uie  con- 
tract. Moore  v.  Turner.  146  Ga.  197,  91  S.  £. 
13.  Before  the  remittitur  was  made  the  judg- 
ment of  the  court  below,  an  amendment  to  the 
original  petition  was  offered,  striking  the  pray- 
er for  rescission  and  cancellation,  and  alleging 
damages  similar  in  substance  to  ^ose  alleged 
in  the  original  petition,  and  praying  for  an  ac- 
counting and  the  recovery  of  damages.  Held: 
Where  judgment  is  rendered  by  a  trial  court 
against  either  party  to  a  suit,  which  judfonent 
is  not  excepted  to  by  the  losing  party,  suc^  rul- 
ing is  binding  and  conclusive  so  far^as  that  case 
is  concerned.  Kelly  ▼.  Strouse,  116  Ga.  872, 
43  S.  B.'  280;  Sims  t.  Georgia  Ry.,  etc,  Co^ 
123  Ga.  643,  61  S.  B.  673;  Hawkins  ▼.  Stud- 
dard,  132  Ga.  266,  63  S.  B.  852.  131  Am.  St 
Rep.  190;  Brooke  v.  Rawlings,  138  Ga.  310» 
75  S.  E.  167;  Bailey  v.  Georgia  &  Fla.  Ry.  Co.,. 
144  Ga.  139,  143,  86  S.  E.  326. 

Accordingly,  the  plaintiffs  were  concluded  by 
the  former  judgment  which  sustained  so  much 
of  the  demurrer  as  soueht  to  dismiss  that  por- 
tion of  the  petition  seeking  to  recover  damages^ 
and  it  was  not  error  to  disallow  the  amendment 
ai^d  dismiss  the  case. 

Brror  from  Superior  Court,  Wilkes  Conn* 
ty;  B.  F.  Walker,  Judge 

Actioa  by  R.  N.  Turner  and  another 
against  W.  B.  Moore.  Demurrer  to  petition 
overruled,  and  defendant  brings  error,  and, 
after  a  reversal  and  before  the  remittitur, 
plaintiff  offered  an  amendment  to  the  origi- 
nal petition.  Amendment  disallowed,  case 
dismissed,  and  plaintiffs  bring  error.  Af- 
firmed. 

Saml.  H.  Sibley,  of  Union  Point,  and  I.  T. 
Irvln,  Jr.,  of  Washington,  Ga.,  for  plaintlffa 
In  error.  Moore  &  Pomeroy  and  Chas.  E. 
Cotterill,  all  of  Atlanta,  and  J.  M.  Pitner,  of 
Washington,  Ga.,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  tbe^  Jus- 
tices concur,  except  FISH,  C  J.,  absent. 


a47  Ga.  773> 
SWAIN  T.  JAUDON  et  al.     (No.  515.) 
(Supreme  Court  of  Georgia.    April  11,  1918.) 

(Syllabus  by  the  Court,) 

1.  Divorce  0=»84,  244r-NE  Exeat  «=»1,  14 — 
Sheriffs  and  Constadles  ^=p130. 
A  ne  exeat  bond,  as  provided  for  by  CSv. 
Code  1910,  §  54G1.  is  one  for  the  personal  ap- 
pearance of  the  defendant  at  court;  and  the 
conditions  of  the  bond  are  complied  with  when 
the  principal  is  present  at  court,  or  within  its 
jurisdiction  and  subject  to  its  process.  Fr«*e- 
man  y.  Freeman.  143  Ga.  788,  85  S.  E.  103S ; 
May  V.  May,  146  Ga.  521,  523.  91  S.  E.  6S7. 

(a)  Tender  the  facts  stated  in  the  certified 
questions,  only  a  bond  for  the  anpearance  of  the 
principal  could  have  been  lawfully  required. 

(b)  Where  a  writ  required  the  taking  of  a 
bond,  not  only  for  the  personal  appearance  of 
the  defendant,  but  for  the  payment  of  the  judg- 
ment in  the  suit  for  alimony,  the  writ  was  void. 
See  Loyd  v.  McTeer,  33  Ga.  37 ;    Alexander  t. 
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Bates,  33  Otu  125,  129;   Tacker  t.  Davis,  15 
Ga,  573. 

(c)  Where  the  plaintiff  in  an  action  for  di- 
vorce brings  suit  against  a  sheriff  to  recover 
damages  because  of  his  failure  to  duly  execute 
a  writ  from  the  superior  court  requiring  the  de- 
fendant to  execute  a  statutory  ne  exeat  bond, 
and  such  writ  is  void,  the  sheriff  may  avail  him- 
self of  this  fact  as  a  defense  to  the  suit  Civ. 
Code  1910,  §  5680. 

(d)  The  foregoing  rulings  make  it  unnecessary 
to  decide  the  questions  in  paragraphs  (d)  and 
(e)  of  the  first  inquiry  by  the  Court  of  Appeals. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and' Second  Series,  Ne  Ex* 
eat.] 

2.  cousts  ^=:»217-^uit  against  shebifr— 
Jurisdiction. 
A  suit  against  a  sheriff  and  his  sureties,  to 
enforce  a  liability  against  them  for  failure  of 
the  sheriff  to  obtain  from  the  defendant  in  a 
suit  for  divorce  and  alimony  a  ne  exeat  bond 
as  ordered  by  the  court,  does  not  fall  within 
the  class  of  cases  of  which  jurisdiction  is  given 
to  the  Supreme  Court  by  Const  art  6,  {  2,  par. 
5 ;  therefore  the  Court  of  Appeals  has  jurisdic- 
tion thereof. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  W.  B.  Swain  for  use,  etc., 
against  W.  A.  Jaudon  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error, 
and  the  Court  of  Api)eals  certified  questions.  < 
Questions  answered. 

D.  H.  Clark,  of  Savannah,  for  plaintiff  in 
error.  Travis  &  Travis  and  Paul  B.  Sea- 
brook,  all  of  Savannah,  for  defendants  in 
error. 

HILL^  J.  [1,  2]  The  rulings  announced  in 
the  headnotes  were  made  in  answer  to  ques- 
tions, hereafter  stated  propounded  by  the 
Court  of  Appeals,  involved  in  the  case  upon 
the  following  facts: 

"The  action  was  ome  brought  against  a  sher^ 
iff  and  his  bondsmen,  wherein  it  was  shown: 
That  in  a  suit  by  Mattie  E.  Rahn  against 
Charles  W.  Rahn,  for  divorce  and  alimony,  both 
temporary  and  permanent  alimony  were  allowed, 
and  that,  contemporaneously  with  the  filing  of 
the  petition  for  divorce  and  alimony,  the  writ  of 
ne  exeat  was  granted  in  the  following  order  of 
the  court,  to  wit:  *The  foregoing  petition  ap- 
pearing to  be  duly  verified,  and  it  further  ap- 
pearing that  the  plaintiff  has  no  adequate  rem- 
edy at  law,  and  that  the  departure  of  said  de- 
fendant will  immediately  occur  unless  he  is  stay- 
ed, it  is  considered,  ordered,  and  adjudged  that 
the  writ  of  ne  exeat  republica  be,  and  the  same 
is  hereby,  granted,  and  said  defendant  is  hereby 
stayed  from  departing  beyond  the  jurisdictional 
limits  of  this  court  until  it  is  fi^rther  ordered 
herein.  ♦  ♦  ♦  Let  bond  in  the  penal  sum  of 
$720  be  taken  from  the  defendant  in  terms  of 
the  statute.'  That  upon  the  granting  of  this  or- 
der the  clerk  of  the  court  issued  a  writ  directed 
to  the  sheriff,  requiring  him  *to  arrest  the  body 
of  said  Chas.  W.  Rahn,  and,  being  arrested,  to 
safely  keep  him  until  he  enters  into  bond  and 
security,  in  the  said  sum  of  $720,  not  to  depart 
the  state  without  the  order  of  said  court,  and 
conditioned  to  pay  any  judgment  that  may  be 
found  against  him  in  favor  of  his  wife,  Mattie 
B.  Rahn ;  in  default  thereof,  to  confine  him  in 
the  common  jail  of  said  county,  according  to  the 
statutes  in  such  cases  made  and  provided.' 
That  in  response  to  this  writ  the  sheriff  'did  not 
require  said  defendant  Rahn  to  give  the  ne  exeat 
bend,  as  directed  by  the  jud^e  of  said  superior 
eoort,  but  did  arrest  the  said  defendant,  and. 


after  having  him  in  his  custody,  did  permit  him 
to  escape  and  remain  awav  from  the  jurisdiction 
of  said  court  from  the  27th  day  of  August,  1013, 
until  this  date,'  and,  'because  of  the  fact  that 
the  said  defendant  Charles  W.  Rahn  was  not  re- 
quired to  execute  the  ne  exeat  bond  as  ordered, 
and  because  of  the  fact  that  he  was  permitted 
to  escape  and  gp  oeyond  the  jurisdiction  of  thiS 
court  and  so  to  remain,  that  his  wife  and  child 
have  been  unable  to  force  him  to  comply  with 
the  judgments  of  said  court  granting  temporary 
and  permanent  alimony,  but  the  said  [sheriff] 
W.  A.  Jaudon  was  informed,  on  the  3uth  day 
of  September,  1914,  that  said  defendant  Rahn 
was  at  Soperton  in  this  state,  working  with  his 
brother  W.  A.  Rahn,  that  he  was  then  advised 
to  arrest  him  and  lodge  him  in  jail  in  obedience 
to  the  writ  of  ne  exeat  in  said  case,  but  so  to  do 
said  Jaudon  wholly  failed  and  refused,  and  still 
does  fail  and  refuse';  but  no  averment  was 
made  as  to  an^  negligence  on  the  part  of  the 
sheriff  in  permitting  the  escape,  nor  was  there 
any  allegation  showing  that  the  husband  owned 
property  of  any  sort,  6r  that  he  would  have 
been  able  to  pay  any  portion  of  the  alimony  de- 
creed against  him  had  he  been  confined  as  re- 
quired, nor  was  there  any  averment  showing 
money  loss  suffered  by  reason  of  the  act  com- 
plained of,  except  as  already  set  forth.  The 
petition  w&s  dismissed  on  general  demurrer. 

"1.  (a)  Could  the  writ  issued,  under  the  facts 
alleged  in  that  proceeding,  have  lawfully  requir- 
ed a  bond  for  appearance  only? 

"(b)  If,  under  the  averments  made,  the  writ 
was  irregular,  in  that  it  required  the  taking  of 
a  bond  not  only  for  the  personal  appearance  of 
the  husband,  but  conditioned  also  upon  the  pay- 
ment of  the  judgment  in  the  suit  for  alimony, 
could  the  husband  have  been  lawfully  arrested 
thereunder? 

"(c)  If  the  writ  was  irregular  for  the  reason 
stated,  could  the  sheriff  in  this  suit  avail  him- 
self of  such  irregularity,  or  is  he  bound  by  its 
requirements? 

"(d)  Does  the  fact  that  it  appears  that  the 
husband  did  not  remove  himself  beyopd  the  lim- 
its of  the  state  affect  the  rights  of  the  plain- 
tiff? 

"(e)  In  a  suit  of  this  character,  are  the  dam- 
ages to  be  measured  by  the  loss  sustained  ;  and, 
if  so,  does  the  fact  that  the  petition  fails  to 
show  that  any  property  was  or  had  been  owned 
by  the  husband  render  it  subject  to  general  de- 
murrer? 

"2.  Has  the  Court  of  Appeals  jurisdiction  to 
pass  upon  the  writ  of  error  herein,  under  the 
amendment  to  section  2  of  article  6  of  the  Con- 
stitution, adopted  in  1916,  providing  tiiat  'the 
Court  of  Appeals  shall  have  jurisdiction  for  the 
trial  and  correction  of  errors  of  law  from  the 
superior  courts,  and  from  the  city  courts  of  At- 
lanta and  Savannah,  and  such  oUier  like  courts 
as  have  been  or  may  hereafter  be  established  in 
other  cities,  in  all  cases  in  which  such  jurisdic- 
tion has  not  been  conferred  by  this  (5on8titu- 
tion  upon  the  Supreme  Court,  and  in  such  other 
cases  as  may  hereafter  be  prescribed  by  law;' 
the  amendment  having  first  provided  that  'the 
Supreme  Court  shall  have  no  original  jurisdic- 
tion, but  shall  be  a  court  alone  for  the  trial  and 
correction  of  errors  of  law  from  the  superior 
courts,  and  the  city  courts  of  Atlanta  and  Sa- 
vannah, and  such  other  like  courts  as  have  been 
or  may  hereafter  be  established  in  other  cities, 
in  all  cases  that  involve  the  construction  of  the 
Constitution  of  the  state  of  Georgia  or  of  the 
United  States,  or  of  treaties  between  the  United 
States  and  foreign  governments ;  in  all  cases  in 
which  the  constitutionality  of  any  law  of  the 
state  of  Georgia  or  of  the  United  States  is 
drawn  into  question ;  and,  until  otherwise  pro- 
vided by  law,  in  all  cases  respecting  title  to 
land  ;  in  all  equity  cases ;  in  all  cases  which  in- 
volve the  validity   of,  or  the  construction  of 
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wills;  In  all  cases  of  conviction  of  a  capital 
felony ;  in  all  habeas  corpus  cases ;  in  all  cas- 
es involving  extraordinary  remedies/  etc."? 

AH  the  Justices  concur,  except  FISH*,  O.  J., 

absent. 


(t48  Qa.  23) 

MILLS  T.   BOYD   LUMBER   CO.   et   aL 

(No.  579.) 

(Supreme  Court  of  Georgia.     April  11,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Appeal   and    Ebbob   ^=»1201  (4)— Amend- 
ment OF  Pleading — Pbopbiety. 

After  the  Supreme  Court  has  decided  that 
the  trial  court  erred  in  overruling  a  demurrer  to 
a  petition,  it  may  be  amended  before  the  remit- 
titur is  entered  upon  the  minutes  of  the  trial 
court;  but,  if  the  amendment  offered  fails  to 
make  a  case  which  entitled  the  complainant  to 
relief,  it  is  not  error  to  reject  it  and  to  dismiss 
the  action.  Thurmond  v.  Clark,  47  Ga.  500  (1) ; 
Augusta  Railway  Co.  v.  Andrews,  92  Ga.  70t5, 
19  S.  E.  713;  Seaboard  Air-Line  Railway  v. 
Randolph,  126  Ga.  238,  240,  55  S.  E.  47. 

2.  Refobmation   of  Instbuments  ®=>36(1)— 
Petition— Amendment— Sufficiency. 

The  amendment  offered  in  this  case  failed 
to  make  a  case  which  would  entitle  the  plain- 
tiff to  relief. 

Error  from  Superior  Court,  Grady  County ; 
W.  B.  Thomas,  Judge. 

Action  by  E.  M.  Mills  against  the  Boyd 
Lumber  Company  and  others.  There  was  a 
judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

« 

Custer  &  Crawford,  of  Cairo,  toiT  plaintiff 
in  error.  T.  S.  Hawes,  of  Bainbrldge,  for 
defendants  in  error. 

GEORGE,  J.  [1,2]  The  Judgment  of  the 
trial  court  overruling  the  demurrers  filed  by 
the  defendants  to  the  plaintiff's  petition  was 
reversed  by  the  Supreme  Court.  See  Boyd 
Lumber  Co.  v.  Mills,  146  Ga.  79^,  92  S.  E.  534. 
The  allegations  of  the  petition  as  it  then 
stood  are  fully  set  out  in  the  report  of  that 
case.  It  was  there  decided  that  the  deed 
executed  in  blank  by  the  plaintiff  and  de- 
livered to  the  defendants'  agent,  with  parol 
authority  to  him  to  fill  In  the  description, 
was  void  for  lack  of  a  subject-matter  upon 
which  the  deed  could  operate,  but  that  the 
deed  could  be  ratified  by  a  subsequent  writ- 
ing executed  by  the  grantor,  and  that  the  ef- 
fect of  the  indorsement  on  the  deed  was  a 
full  ratification  of  the  prior  deed.  In  the 
course  of  the  opinion  by  Evans,  P.  J.,  it  was 
said: 

"No  explanation  is  given  why  the  vendor  did 
not  discover  the  alleged  mistake  he  now  sets 
up,  when  he  was  verifying  the  deed.  No  fraud 
or  artifice  appears  to  have  been  practiced  upon 
him:  the  language  of  the  deed  is  plain  and  un- 
ambiguous; the  vendor  had  the  deed  before 
him,  and  must  be  presumed  to  have  read  it,  as 
he  undertook  to  correct  the  description  of  the 
property  conveyed;  the  ratifying  instrument  is 
dated  just  two  months  after  the  deed  which  it 
purports  to  correct;  and  under  these  circum- 
stances the  failure  of  the  vendor  to  call  atten- 
tion to  the  allpged  mistake  and  act  accordingly 
was  gross  negligence." 


Before  the  remittitur  from  the  Supreme 
Court  was  entered  upon  the  minutes  of  the 
trial  court,  the  plaintiff  offered  an  amend- 
ment to  his  petition,  alleging  that  the  instru- 
ment acknowledging  or  ratifying  the  deed 
previously  made  by  him  was  not  In  fact  In- 
dorsed upon  the  deed,  but  was  written  upon 
a  separate  piece  of  paper  "at  the  special  in- 
stance and  request  of  E.  L.  Lester,  agent  of 
L.  A.  Boyd,"  and  that  the  original  deed  was 
not  exhibited  to  him  at  the  time  he  signed 
said  instrument,  and  that  the  failure  to  ex- 
hibit the  original  deed  to  petitioner  •'was  in 
and  of  Itself  a  fraud,  the  said  E.  L.  L<ester 
knowing  at  the  time  that  he  had  the  confi- 
dence of  petitioner,  and  fearing  that,  if  the 
original  deed  was  exhibited  to  petitioner,  pe- 
titioner would  discover  the  fraudulent  d<^ 
scrlptlon  that  had  been  entered  therein": 
and  "that  said  deed  of  correction  was  and  is 
void  and  of  no  effect,  because  without  con- 
sideration." There  was  no  allegation  to  the 
effect  that  the  plaintiff  requested  or  demand- 
ed the  production  of  the  original  deed,  or 
that  he  made  any  inquiry  about  the  property 
conveyed  by  the  deed.  So  far  as  the  amend- 
ment discloses,  he  was  acting  under  no 
emergency  whatever  in  the  execution  of  the 
instrument ;  and,  if  it  would  have  been  gross 
negligence  in  the  plaintiff  to  have  signed  the 
instrument  acknowledging  or  ratifying  the 
deed  previously  made  had  such  acknowledg- 
ment been  indorsed  upon  the  back  of  the 
deed  itself,  no  reason  appears  why  he  was 
not  also  grossly  negligent  in  voluntarily  sign- 
ing the  acknowledgment  when  presented  to 
him  upon  a  separate  piece  of  paper,  without 
the  slightest  effort  upon  his  pSLTt  to  have  the 
deed  produced  for  his  inspection.  So  far  as 
appears,  he  relies  upon  nothing  said  to  him 
at  the  time  of  the  execution  of  the  acknowl- 
edgment, but  signed  the  same  without  ques- 
tion. The  acknowledgment  is  supported  by 
the  consideration  originally  paid  for  the  tim- 
ber. The  amendment,  considered  in  the  light 
of  the  allegations  contained  in  the  original 
petition,  failed  to  make  a  case  which  would 
entitle  the  plaintiff  to  relief;  and  there  was 
no  error  in  rejecting  the  same  and  dismissing 
the  action. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


att  Oft.  i> 

SHURMAN  et  al.  v.  CITY  OP  ATLA:STA 
et  al.    (No.  730.) 

(Supreme  Court  of  Oeorgia.     April  12,  1918.) 
(8yUal)U9  hy  the  Court.) 

1.   OoifSTITUTIONAL   LaW   ^=s»230(3),   2S7— LI- 
CENSES ^=s>7(l)— Municipal  Corporations 
0=>589,   625^--ORniNANCE  ~  Classification 
OP  Property— Due  Process  of  Law— Equal 
Protection  of  the  Laws. 
A  municipal  corporation  in  the  proper  ex- 
ercise of  its  police  power  may  by  ordinance  das- 
Bify  certain  kinds  of  personal  property  which 
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its  legislative  department  considers  more  sus- 
ceptible of  theft  than  other  property. 

(a)  Such  ordinance  is  not  arbitrary  and  unrea- 
sonable because  it  requires  dealers  in  such  prop- 
erty, some  of  whom  gather,  buy,  sell,  and  peddle 
it,  to  apply  to  the  chief  of  police  of  the  munici- 
pality for  a  license,  to  pay  a  reasonable  occupa- 
tion tax  therefor,  and  to  give  a  bond  in  a  rea- 
sonable sum,  conuitioned  to  pay  the  city  for  any 
damages  done  on  account  of  dishonest,  fraud- 
ulent, or  improper  conduct  in  the  administration 
of  the  business  so  licensed. 

(b)  Nor  is  the  ordinance  under  review  arbi- 
trary and  unreasonable  because  it  requires  an 
inspection  by  a  police  officer  of  the  property  to 
be  purchased  in  the  manner  designated  in  sec- 
tion six. 

(c)  Nor  does  such  ordinance  deprive  dealers, 
etc.,  in  such  articles  of  due  process  of  law,  or  of 
equal  protection  of  the  laws,  in  violation  of  the 
fourteenth  amendment  of  the  federal  Constitu- 
tion. 

2.  Municipal  Corpobations  ^»616  — Obdi- 
N  A  NCE— Validity. 

The  "junk  ordinance"  of  the  city  of  Atlanta 
is  not  invalid  as  a  whole  on  account  of  any  rea- 
son ui^ed  against  it. 

3.  Evidence  ^=>40  —  Municipal  Corpora- 
tions ^=>592(1)— Junk  Ordinance— Con- 
flict WITH  General  Law— Judicial  No- 
tice. 

Section  14  of  the  ordinance,  which  provides 
that  it  shall  be  unlawful  for  any  common  carrier 
to  receive  or  accept  for  delivery  from  any  junk 
dealer,  etc.,  any  article  of  junk  classined  by 
the  ordinance,  purchased  by  such  dealer,  etc., 
for  shipment  or  consignment,  unless  the  same  is 
"tagged*'  as  provided  by  the  ordinance,  is  not 
void  for  the  reason  that  it  is  in  conflict  with  sec- 
tion 2634  of  the  Civil  Code  of  1910,  which  vests 
in  the  railroad  commission  the  power  to  make 
and  enforce  reasonable  rules  to  require  railroad 
corporations  in  this  state  to  receive  and  forward 
all  freight  which  may  be  tendered  to  or  receiv- 
ed by  them  for  transportation,  etc.,  in  the  ab- 
sence of  proof  that  the  railroad  commission*  has 
exercised  such  power  by  adopting  a  rule  or 
rules  in  conformity  therewith  which  are  in  con- 
flict with  the  ordinance.  The  Supreme  Court 
will  not  take  judicial  cognizance  of  the  fact  that 
the  commission  has  or  has  not  adopted  such  a 
rule. 

4.  Licenses  ^=»7(3,  8)— Ordinance— Classi- 
fication—Double  Tax. 

Tlie  requirement  in  the  ordinance  of  pay- 
ment to  the  city  of  a  license  fee  of  $300  per  an- 
num and  the  giving  of  a  bond  of  $1,000  to  ob- 
serve the  law  by  dealers  in  junk,  and  a  license 
fee  of  $50  per  annum  and  a  bond  of  $250  on  the 
part  of  junk  peddlers,  junk  buyers,  and  junk 
gatherers,  in  order  to  do  business  as  such,  is 
not  open  to  the  objection  that  such  ordinance 
is  unreasonable  and  arbitrarily  discriminates 
against  such  classes  of  junk  dealers,  etc. 

(a)  Such  ordinance  is  not  invalid  as  laying  a 
double  tax  on  one  who  conducts  the  business 
both  of  "junk  dealer"  and  of  "junk  gatherer,** 
"junk  buyer,"  etc.  The  ordinance  is  a  reason- 
able classification  of  each  business;  and,  If  the 
same  person  conducts  two  or  more  kinds  of  busi- 
ness thus  classified,  he  is  liable  to  an  occupation 
tax  on  each  business  conducted. 

5.  Municipal  Corporations  ^=>625  — Junk 
Ordinance  —  Buying  or  Receiving  Junk 
FROM  Minors— Employment  of  Minor& 

A  municipal  ordinance  is  not  arbitrary  and 
unreasonable  which  forbids  a  dealer,  etc.,  in 
junk,  to  employ  any  minor  under  the  age  of  21 
years  to  work  in  his  junk  yard,  or  on  a  junk 
wagon,  or  as  an  apprentice,  or  in  any  capacity 
in  connection  with  the  junk  business;  nor  is 
mich  an  ordinance  invalid  because  it  prohibits 
junk  dealers,  etc.,  from  buying  or  receiving  junk 
from  minors  under  18  years  of  age,  and  thus  in- 


terferes with  the  right  of  minors  to  engage  in 
business  with  the  consent  of  their  parents. 

6.  Licenses  e=»7(l)— Junk  Dealers*  License 
—■Provision  for  Revocation— Validity. 

A  municipal  ordinance  is  not  invalid  because 
it  requires  tnat  the  license  to  be  issued  to  a 
junk  dealer  under  it  shall  have  printed,  stamped, 
or  written  upon  it  as  a  part  thereof,  "that  same 
shall  be  revoked,  ipso  facto,  in  case  of  convic- 
tion in  the  recorders  court,  either  of  the  appli- 
cant or  any  of  his  servants,  agents,  or  employ(^s, 
on  account  of  a  violation  of  any  of  the  provi- 
sions of  this  ordinance  [or]  of  the  state  law 
against  buying  and  selling  stolen  property." 

7.  Constitutional  Law  <©=>296(1)— Munici- 
pal Corporations  0=>625  —  Junk  Ordi- 
nance—Validity—Due Process  of  Law. 

An  ordinance  which  makes  it  unlawful  for 
any  junk  dealer,  etc.,  to  melt,  cut,  mash,  or  dis- 
figure any  iunk  or  like  material  purchased  by 
him,  until  the  lapse  of  ten  days  from  the  inspec- 
tion thereof,  "provided  that  the  chief  of  police 
shall  have  the  power  to  shorten  the  time  herein- 
after provided,  in  cases  of  emergency,  when  he 
shall  have  reasonable  cause  to  believe  that  said 
material  is  not  stolen  property  and  has  been 
acquired  in  good  faith  and  without  any  viola- 
tion of  any  law  of  the  state  of  Georgia  or  of  the 
city  of  Atlanta,"  is  not  arbitrary  and  unrea- 
sonable, and  does  not  deprive  suoh  dealer  of 
due  process  of  law. 

8.  Constitutional  Law  <g=>240(l),  296(1)— 
Municipal  Corporations  ^=>625  —  Due 
Process  of  Law  —  Equal  Protection  of 
Laws— Junk  Dealers. 

An  ordinance  which  provides  that  it  shall 
be  unlawful  for  any  person,  firm,  or  corporation, 
whether  a  licensed  dealer  or  otherwise,  to  buy 
or  receive  from  a  junk  dealer,  peddler,  or  gath- 
erer any  brasses,  copper,  lead,  railroad  journals, 
copper  wire,  plumbing  material,  electric  light 
wire  or  fixtures,  or  any  part  of  the  same,  wheth- 
er broken  or  sound,  or  any  telephone  wires  or 
fixtures,  or  any  water  faucets,  electric  switches. 
or  parts  of  the  same,  unless  such  material  shall 
have  been  inspected  and  passed  on  by  a  police 
oflScer  of  the  city,  is  not  arbitrary  and  unrea- 
sonable, and  does  not  deny  to  the  plaintiffs  due 
process  of  law  or  the  equal  protection  of  the 
laws. 

9.  Validity  of  Ordinance. 

The  ordinance  is  not  invalid  for  any  other 
reason  assigned,  and  it  was  not  error  to  deny 
an  injunction  against  its  enforcement. 

Beck,  P.  J.,  dissenting  in  part. 

Error  from  Superior  Court,  Pulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Petition  for  injunction  by  L.  Shurman  and 
others  against  the  City  of  Atlanta  and 
others.  Injunction  denied,  and  plaintiffs 
bring  error.    AfiSrmed. 

The  city  of  Atlanta,  through  ltd  mayor 
and  general  council,  adopted  on  August  20, 
1917,  what  is  known  as  the  ''junk  ordinance," 
as  follows*. 

"An  ordinance  repealing  an  ordinance  approv- 
ed July  18th,  1917,  being  an  ordinance  regu- 
lating the  buying  of  junk,  junk  dealers,  junk 
peddlers,  etc.,  and  for  other  purposes;  and  in 
lieu  thereof  establishing  a  new  drdinance  em- 
bodying most  of  the  provisions  of  said  repealed 
ordinance,  but  also  embodying  some  amend- 
ments, and  for  other  purposes.  Be  it  ordained 
by  the  mayor  and  general  council  of  the  city  of 
Atlanta  as  follows: 

"Section  1.  That  the  ordinance  approved  July 
18th,  1917,  regulating  the  buying  of  junk,  junk 
dealers,  and  junk  gatherers,  and  for  other  par- 
poses,  be  and  the  same  is  hereby  repealed. 
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'Sec.  2.  That  no  peraon  shall  hereafter  en- 
gage in  the  business  of  a  junk  dealer,  junk 
buyer,  junk  peddler,  or  junk  gatherer,  without 
a  license  therefor  and  without  complying  with 
the  provisions  of  this  ordinance. 

"Sec.  3.  It  shall  be  unlawful  for  any  person 
to  buy  junk  such  as  described  in  section  6  of 
this  ordinance,  without  complying  with  the  pro- 
visions of  this  ordinance. 

"Sec.  4.  That  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  engage  in  the 
business  of  peddling  junk,  without  having  first 
taken  out  a  license,  as  hereinafter  provided. 

"Sec.  6.  It  shall  be  unlawful  for  any  person, 
firm,  or  corporation  to  engage  in  the  occupation 
of  gathering  junk  on  the  streets,  alleys,  public 
places,  or  private  property  without  complying 
with  the  provisions  of  this  ordinance. 

"Sec.  6.  That  it  shall  be  unlawful  for  any 
iunk  dealer,  junk  buyer,  or  junk  gatherer  to 
buy,  receive,  or  possess  or  have  in  possession 
any  part  of  any  railroad  car,  street  car,  steam 
locomotive,,  or  any  railroad  equipment,  or  any 
plumbing  fixtures,  or  waterworks  fixtures,  or 
any  part  thereof,  or  any  part  of  any  automobile, 
or  motorcycle,  or  any  ^as  or  electric  chandelier, 
or  parts  thereof,  or  dairyman  and  milk  dealer's 
bottTes,  or  any  brass  or  copper,  excepting  kitch- 
en hardware,  builder's  hardware,  mantels, 
grates,  or  any  railroad  journals  or  air-brake 
hose  or  knuckle  pins,  or  any  railroad  brasses, 
or  any  copper  wire  or  copper  cable,  or  any 
sewer  manhole  covers,  or  any  storm-water  Inlet 
covers,  or  secondhand  medical  or  law  books,  op 
old  gold  or  jewelry,  secondhand  watches,  surgi- 
cal instruments,  unless  at  the  time  of  buying 
or  receiving  or  having  in  possession  of  any  of  the 
same  such  junk  dealer,  junk  peddler,  junk  buyer 
or  junk  gatherer,  as  the  case  may  be,  shall 
have  first  notified  the  chief  of  police  of  the  city 
of  Atlanta,  in  writine,  of  the  intention  to  pur- 
chase the  same,  which  notice  shall  give  the 
name  of  the  person  from  whom  it  is  proposed 
to  be  purchased,  a  full  description  of  the  mate- 
rial to  be  purchased,  the  house  address  of  the 
person  from  whom  it  is  to  be  purchased,  the  lo- 
cation of  the  material  to  be  purchased,  giving 
the  house  and  street  address,  the  price  to  be 
paid  for  such  material,  and  snail  have  received 
from  the  chief  of  police,  prior  to  the  purchase 
of  said  material  a  written  certificate  that  the 
chief  of  police  has  caused  such  junk  to  be  in- 
spected by  a  police  ofiicer  of  the  city  of  Atlanta; 
provided,  however,  that  the  provisions  of  this 
section  shall  not  apply  to  carload  shipments  of 
material,  or  to  shipments  in  less  than  carload 
lots,  shipped  over  any  railroad  within  or  with- 
out the  state  of  ^Georgia. 

"Sec.  7.  When  junk  has  once  been  inspected 
and  t&gged,  no  further  inspection  or  tagging 
shall  be  i^equired,  but  each  dealer  handling  same 
shall  keep  a  record  thereof  as  otherwise  pro- 
vided by  this  ordinance.  The  purpose  of  this 
ordinance  is  to  secure  one  inspection  of  junk 
and  the  tagging  thereof  which  shall  authorize 
its  further  handling  in  the  city  of  Atlanta, 
provided  the  persons  therein  handling  same  shall 
keep  a  record  not  only  of  the  junk  but  of  the 
person  from   whom  purchased. 

"Sec.  8.  When  a  licensed  junk  dealer,  junk 
gatherer,  junk  peddler,  or  junk  buyer  shall  pur- 
chase any  such  junk  from  a  railroad,  telegraph 
or  telephone  company,  or  gas  or  electric  com- 
pany, the  original  bill  of  sale  or  invoice  for 
such  purchase  shall  be  accepted  in  lieu  of  the 
certificate  or  the  police  department,-  and  the 
taking  of  the  same  shall  be  deemed  a  full  com- 
pliance with  the  provisions  of  this  ordinance. 

"Sec.  9.  That  whenever  application  is  made 
to  the  chief  of  police  for  inspection  of  such  ma- 
terial, it  shall  be  the  duty  of  the  chief  of  police 
to  designate  a  police  officer  to  make  such  inspec- 
tion of  such  material,  who  shall  make  a  report 
in  writing  of  the  results  of  such  inspection, 
showing  the  name  of  the  person  in  possession  of 
such  material,  the  house  and  street  number. 


fany  marks  of  identification  which  may  appear 
on  such  material;  and  it  shall  be  the  daty  of 
the  officer  to  place  on  each  article  inepected  a 
tag  of  inspection  on  the  same^  such  ta|^  to  con- 
tain the  date  of  inspection  and  the  initiai  of 
the  officer  making  the  same,  and  a  description 
of  the  article  inspected,  and  a  record  of  such 
inspection  shall  be  made  in  the  office  of  the 
chief  of  police. 
"Sec.  10.  That  if  upon  sudi  inspection  ancb 

f)olice  officer  shall  have  reasonable  cause  to  be- 
ieve  that  any  of  such  material  so  inspected  is 
stolen  property,  it  shall  be  his  duty  to  se^egate 
the  articles  which  he  shall  have  reasonable 
cause  to  believe  was  stolen,  and  it  shall  there- 
fore [thereafter]  be  unlawful  for  the  person  in 
possession  to  remove  same  or  dispose  of  it,  mu- 
tilate, melt,  disfigure,  or  to  interfere  with  the 
property  so  segregated  until  the  lapse  of  ten 
days  from  the  date  of  such  inspection. 

"Sec.  11.  It  shall  be  unlawful  for  any  junk 
dealer,  junk  peddler,  junk  buyer,  or  junk  gath- 
erer, to  buy  or  receive  any  junk  as  described  in 
this  ordinance  from  any  girl  or  boy  under  the 
age  of  eighteen  years. 

"Sec  12.  That  it  shall  be  unlawful  for  any 
junk  dealer,  junk  buyer^  or  junk  gatherer  to 
conceal  such  junk  material  as  described  in  this 
ordinance,  in  any  residence  or  under  any  resi- 
dence or  house,  or  by  burying  it  under  the 
ground,  or  by  concealing  it  in  any  stable,  bani, 
woodshed,  coalhouse,  or  other  building  or  oat- 
house,  or  in  any  place  whatsoever  where  the 
same  is  not  open  for  inspection. 

"Sec.  13.  That  it  shall  be  unlawful  for  any 
junk  dealer,  junk  seller,  junk  buyer,  or  junk 
gatherer  to  melt,  cut^  mash,  or  disfigure  any 
junk  or  material  such  as  described  in  this  ordi- 
nance, purchased  by  him,  until  the  lapse  of  ten 
days  from  the  inspection  thereof,  as  hereinafter 
provided,  provided  that  the  chief  of  police  shall 
have  power  to  shorten  the  time  hereinafter  pro- 
vided, in  cases  of  emergency,  when  he  shall 
have  reasonable  cause  to  believe  that  said  ma- 
terial is  not  stolen  property  and  has  been  ac- 
quired in  good  faith  and  without  any  violatioo 
of  any  law  of  the  state  of  Georgia  or  of  the 
citv  of  Atlanta 

"Sec.  14.  That  it  shall  be  unlawful  for  any 
common  carrier  to  knowingly  receive  or  know- 
ingly accept  for  delivery  from  any  junk  dealer, 
junk  peddler,  junk  buyer,  or  junk  gatherer,  or 
any  agent,  servant,  or  employ^  of  such  persons. 
any  junk  covered  by  this  ordinance,  purchased 
by  such  dealer,  peddler,  buyer,  or  gatherer  in 
the  city  of  Atlanta,  for  shipment  or  consign- 
ment, unless  the  same  is  tagged  as  provided  in 
section  9  of  this  ordinance. 

"Sec.  15.  Every  person,  firm,  or  corporation 
desiring  to  engage  in  the  business  of  dealinfr  in 
junk  either  as  a  junk  buyer,  or  for  conducting 
a  junk  yard,  or  as  a  junk  peddler  or  junk  gath- 
erer in  the  city  of  Atlanta,  shall  make  appli- 
cation to  the  mayor  and  general  council  of  the 
city  of  Atlanta  specifying  as  near  as  may  be 
the  place  where  he  or  they  intend  to  carry  on 
said  business,  and  such  application  shall  be 
si^rned  by  the  applicant^  and  attested  by  at  least 
three  (3)  freeholders,  citizens  of  the  dty  of  At- 
lanta of  good  reputation,  certifying  to  the  repu- 
tation, fair  name,  and  moral  character  of  the 
applicant  or  applicants:  provided,  however. 
that  no  such  application  shall  be  granted  to  any 
person  who  has,  within  twelve  months  prior 
to  the  presentation  of  such  application,  been 
convicted  in  the  recorder's  court  for  any  viola- 
tion of  this  ordinance,  or  of  the  offense  of  buy- 
ing, receiving,  or  concealinf^  stolen  property; 
nor  shall  any  such  application  be  granted  to 
any  person  who  on  account  of  his  moral  char- 
acter is  an  unfit  or  improper  person  to  enga^ 
in  such  business. 

",Sec.  16.  That  if  such  application  shall  be 
granted, '  before  any  license  shall  be  issued  to 
tiie  applicant  each  party  granted  ia  license  as  a 
junk  dealer  shall  execute  a  bond  payable  to  the 
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city  of  Atlanta  in  the  sum  of  $1,000.00,  and 
each  applicant  granted  a  license  to  operate  as 
a  junk  peddler,  or  junk  buyer,  or  junk  gatherer 
shall  execute  a  bond  payable  to  the  city  of  At- 
lanta in  the  sum  of  $250.00  conditioned  to  pay 
the  ci^,  or  any  one  else,  suing  in  the  name  of 
the  city  for  their  use,  for  any  and  all  injuries 
or  damages  received  on  account  of  dishonest, 
fraudulent,  immoral,  or  improper  conduct  of 
the  administration  of  the  business  so  licensed; 
and  said  bond  shall  be  renewed  each  fiscal  year 
and  upon  the  same  conditions,  provided  .  the 
sureties  on  all  such  bonds  shall  be  approved  by 
the  mayor  of  the  city  of  Atlanta. 

"Sec.  17.  That  each  applicant  for  license  to 
do  business  as  junk  dealer  shall  pay  an  occupa* 
tion  tax  of  $300  per  year,  and  each  applicant 
to  do  business  as  a  junk  peddler  or  junk  buyer 
or  junk  gatherer  shall  each  pay  an  occui>ation 
tax  of  $50.00  per  year,  all  and  each  of  said  oc- 
cupation taxes  to  be  payable  annually  in  ad- 
vance. 

**Sec.  18.  The  mayor  and  general  council  shall 
have  and  does  hereby  retain  the  right,  power, 
and  privilege  of  revoking  any  permits,  licenses, 
or  grants  made  to  such  applicants  under  the 
terms  of  this  ordinance;  and  when  so  revoked, 
the  applicant  shall  be  entitled  to  receive  back 
the  prorate  part  of  the  license  fee  paid  which 
has  been  unused  on  account  of  said  revocation. 
Provided  that  sudi  applicant  may  make  a  new 
application^  if  re-examined  and  relicensed  in 
the  discretion  of  the  mayor  and  general  coun- 
cil; but  there  shall  be  no  such  re-application  or 
re-examination  oftener  than  once  a  year;  and 
the  license  granted  under  this  ordinance  shall 
have  printed  thereon  the  words:  'Subject  to 
revocation  by  the  mayor  and  general  council  of 
the  city  of  Atlanta.' 

"Sec.  19.  Whenever  the  mayor  and  general 
council  shall  grant  such  applicant  a  license, 
and  bond  has  been  executed,  approved  by  the 
mayor  and  filed  with  the  clerk  of  council,  a 
license  shall  thereupon  be  issued  to  the  appli- 
cant, and  it  shall  have  printed,  stamped,  or  writ- 
ten upon  such  license,  as  a  part  thereof,  *That 
same  shall  be  revoked,  ipso  facto,  in  case  of 
conviction  in  the  recorder's  court,  either  of  the 
applicant  or  any  of  his  servants,  agents  or  em- 
ployes, on  account  of  a  co.nviction  for  viola- 
tion of  any  of  the  provisions  of  thi^  ordinance 
[or]  of  the  state  law  against  baying  and  reoeiv- 
ing  stolen  property.' 

''Sec.  20.  That  it  shall  be  unlawful  for  any 
person  to  peddle  junk  or  to  transport  any  junk 
in  any  wagon  in  the  city  of  Atlanta,  unless  such 
person   shall   have   a   license,   and   shall  have 

f>rinted  on  the  wagon  in  large  letters  of  not 
ess  than  six  inches  in  height  the  name  of  the 
licensed  junk  buyer,  junk  peddler,  or  jnnk  gath- 
erer operating  tiie  wagon,  and  the  number  of 
the  license  of  such  junk  buyer^  junk  peddler,  or 
junk  gatherer. 

"Sec  21.  That  every  person,  firm,  or  corpo- 
ration, licensed  to  carry  on  either  of  the  busi- 
nesses covered  by  this  ordinance,  shall  at  all 
times  make  a  record  in  a  book,  kept  for.  that 
purpose,  of  the  purchase,  receiving,  or  taking 
of  any  copper,  brass,  lead,  or  any  other  articles 
or  things  described  in  section  6  of  this  ordi- 
nance, same  to  be  made  at  the  time  of  so  pur- 
chasing, receipt,  or  taking  of  same,  of  an  accu- 
rate description  of  the  articles  so  purchased, 
received,  or  taken,  the  amount  of  money  paid 
therefor,  the  name  and  address  of  the  person 
furnishing  same.  At  the  close  of  each  day's 
business,  such  licensee,  shall  mail  or  deliver  to 
the  chief  of  police  of  the  city  of  Atlanta  a  re- 
port in  legible  English,  giving  a  list  of  each 
article  purchased,  received,  or  taken,  the  address 
of  the  person  delivering  same;  provided,  how- 
ever, that  such  daily  report,  where  furnished  by 
junk  dealers,  need  not  show  porchasQS  from 
other  licensed  junk  dealers  in  the  city  of  At* 
lanta. 
"Sec.  22.  The  book  herein  provided  for  shall 


at  all  times  be  kept  open  for  inspection  by  the 
chief  of  police  or  of  any  police  ofilcer  or  de- 
tective of  the  city  of  Atlanta,  bearing  authority 
therefor  from  the  chief  of  police  or  as  a  cap- 
tain of  the  police  or  from  the  chief  or  sergeant 
of  the  detectives  department. 

"Sec.  23:  It  shall  be  unlawful  for  any  junk 
dealer,  junk  peddler,  junk  buyer,  or  junk  gath- 
erer to  employ,  apprentice,  engage,  or  to  suffer, 
cause,  or  allow  any  minor  under  the  age  of  21 
years  to  be  employed,  apprenticed,  or  engaged 
to  work  in  his  junk  yard  or  on  his  or  her,  their, 
or  its  junk  wagon,  as  driver  or  any  other  ca- 
pacity in  connection  with  the  jonk  business. 

"Sec  24.  It  shall  be  unlawtul  for  any  junk 
dealer,  to  own,  possess,  or  operate  or  cause  to 
be  operated,  at  any  junk  yard  or  elsewhere  in 
connection  with  any  junk  business,  any  melting 
pot  or  furnace. 

"Sec.  25.  It  shall  be  unlawful  for  any  person, 
firm,  or  corporation,  acting  as  a  junk  dealer, 
junk  peddler,  junk  buyer,  or  junk  gatherer  or 
prosecuting  any  business  covered  by  this  ordi- 
nance, to  carry  on  same  or  handle  junk  as  a 
dealer  or  buyer  or  peddler  or  otherwise  later 
than  6  o'clock  p.  m.  or  earlier  than  6  o'clock 
a.  m.  -of  each  day  upon  which  business  in  the 
city  of  Atlanta  is  allowed  to  be  prosecuted.  . 

"Sec.  26.  It  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation,  whether  a  licensed 
dealer  or  otherwise,  to  buy  or  receive  froin  a 
junk  dealer,  buyer,  peddler,  or  gatherer,  any 
brasses,  copper,  lead,  railroad  journals,  copper 
wire,  plumbing  material,  electric  light  wire  or 
fixtures  or  any  part  of  the  same^  whether  brok- 
en or  sound,  or  any  telephone  wires  or  fixtures, 
or  any  water  faucets,  electric  switches,  or  parts 
of  same,  unless  such  material  shall  have  been 
inspected  and  passed  on  as  provided  in  sections 
9  and  10  of  this  ordinance. 

"Sec.  27.  It  shall  be  unlawful  for  any  person 
operating  a  brass  or  copper  foundry,  or  any  ma- 
chine shop  or  foundry  or  furnace  to  place  in 
any  such  rurnace  or  in  a  melting  pot  to  be  melt- 
ed or  disfigured,  rendered  unrecognizable  or 
more  difficult  of  Identification,  any  junk  or  ma- 
terial such  as  set  forth  in  section  13  or  section 
26  of  this  ordinance,  unless  such  material  shall 
have  been  first  inspected,  as  provided  by  sec- 
tions 9  and  10  of  this  ordinance. 

"Sec.  28.  That  any  junk  dealer,  junk  peddler, 
junk  buyer,  or  junk  gatherer,  or  their  serv- 
ants, agents,  employes,  or  others  who  may  aid 
or  abet  therein,  violating  any  of  the  provisions 
of  this  ordinance  shall  be  punished  by  a  fine 
not  exceeding  two  hundred  ($200.00)  dollars,  or 
sentenced  to  work  on  the  public  works  of  the 
city  of  Atlanta  for  not  exceeding  thirty  days, 
either  or  both  penalties  to  be  inflicted  in  the 
discretion  of  the  recorder;  provided,  further, 
that  upon  the  conviction  of  any  servant,  a^ent, 
or  employ^  of  a  licensed  junk  dealer,  junk 
peddler,  junk  buyer,  or  junk  gatherer^  of  a 
violation  of  any  of  the  provisions  of  this  ordi- 
nance while  such  servant,  agent,  or  employ^ 
was  acting  within  the  line  and  scope  of  his  em- 
ployment in  the  business  of  his  employer,  name- 
ly, the  parties  above  named  in  this  section,  shall 
likewise,  ipso  facto,  cancel  and  annul  the  li- 
cense so  issued  to  such  employer. 

"Sec.  29.  Any  railroad,  common  carrier,  or 
any  servant  of  any  railroad  or  common  carrier, 
who  knowingly  receives  any  shipment  in  viola- 
tion of  this  ordinance,  shall  be  punished  by  a 
fine  not  exceeding  two  hundred  ($200.00) .  dol- 
lars, or  sentenced  to  work  upon  the  public 
works  of  the  city  for  not  exceeding  thirty  days, 
either  or  both  penalties  to  be  inflicted  in  the 
discretion  of  the  recorder. 

"Sec.  30.  That  all  ordinances  and  parts  of 
ordinances  in  conflict  with  this  ordinance  be 
and   the  same   are  hereby   repealed. 

"Sec  31.  The  purpose  of  this  ordinapce  is  to 
establish  new  and  general  regulations  for  all 
persons  handling  junk  of  the  kind  named,  as 
above  set  out,  and  to  substitute  for  all  existing 
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ordinances  on  the  same  subject  the  proyisions 
of  this  ordinance.  The  existing  ordinances 
covering  matters  included  in  this  ordinance  are 
not  repealed  hereby  nor  modified  in  any  man- 


ner. 


The  plaintiffs  filed  their  petition  to  re- 
strain enforcement  of  the  ordinance  against 
them.  The  court  denied  an  injunction,  and 
this  judgment  Is  complained  of. 

Leonard  J.  Grossman  and  Jas.  K.  Hines, 
both  of  Atlanta,  for  plaintiffs  In  error.  J.  L. 
Mayson  and  S;  D.  Hewlett,  both  of  Atlanta, 
for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  plaintiffs  seek  to  have  the  ordi- 
nance just  set  out  enjoined  on  the  ground 
that  it  is  unreasonable  and  void  as  a  whole, 
and  that  certain  sections  thereof  are  void  for 
reasons  which  will  now  be  considered  either 
generally  or  in  detail.  It  is  insisted  that  the 
court  erred  In  not  holding  tliat  the  provi- 
sions of  section  6  of  the  ordinance  are  un- 
reasonable, arbitrary,  unduly  discriminatory, 
and  that  they  deprive  them  (plaintiffs)  of 
their  liberty  of  action  and  contract  and  of 
the  right  to  acquire  property,  and  deny  them 
due  process  of  law  and  equal  protection  of 
the  laws,  in  violation  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States.  The  evidence  In  the  record  shows 
that  prior  to  the  adoption  of  the  ordinance 
vacant  houses  in  the  city  of  Atlanta  were 
systematically  robbed  of  plumbing  and  other 
fixtures;  that  such  houses  were  practically 
dismantled  by  thieves  who  secured  the 
plumbing,  building  hardware,  gas  and  elec- 
tric light  fixtures,  metals  and  brasses,  and 
other  articles  covered  by  the  ordinance, 
which  they  would  sell  to  dealers  in  junk; 
that  it  was  necessary  to  expend  large  sums 
of  money  to  repair  and  restore  such  houses 
to  their  former  condition  In  order  to  make 
them  tenantable;  and  that  these  depreda- 
tions were  of  almost  dally  occurrence.  It 
was  in  this  situation  that  the  mayor  and 
general  council  were  petitioned  by  citizens  of 
the  city  to  adopt  an  ordinance  which  would  ' 
remedy  the  evil  complained  of,  and  the  pres: 
ent  ordinance  is  the  result. 

Similar  ordinances  to  the  one  now  under 
review  have  been  considered  and  passed  up- 
on by  many  courts  of  other  jurisdictions. 
This  court  has  never  been  called  upon  to  de- 
cide whether  a  "junk  ordinance"  quite  as 
drastic  as  the  present  one  undoubtedly  Is 
can  stand  the  legal  assaults  made  upon  It. 
Section  6  of  the  ordinance  Is  the  storm-cen- 
ter of  attack,  though  the  ordinance  as  a 
whole  Is  assailed.  It  is  argued  that  this  sec- 
tion Is  arbitrary  and  unduly  discriminatory; 
that  it  deprives  the  plaintiffs  of  liberty  of 
action,  and  of  the  right  to  contract  and  to 
acquire  property ;  and  that  It  deprives  them 
of  due  process  of  law  and  of  the  equal  pro- 
tection of  the  laws.  A  municipality  has  the 
authority  to  place  reasonable  and  necessary 


regulations  on  vocations  or  businesses  wbich 
come  within  the  proper  exercise  of  the  police 
power.  The  ordinance  here  assailed  does  not 
prohibit  buying,  gathering,  dealing  in,  or 
selling  junk  of  the  kinds  enumerated,  but  It 
provides  the  manner  in  which  this  shall  be 
done;  and,  unless  It  offends  some  constitu- 
tional right  or  legal  principle  applicable.  It 
win  be  held  to  be  a  valid  exercise  of  the  po- 
lice power.  It  does  not  follow  that,  because 
by  enforcing  such  ordinance  a  junk  dealer 
may  be  somewhat  Injured  In  his  business, 
this  deprives  the  city  of  its  right  to  a  prop- 
er exercise  of  the  police  power.  City  of  Car- 
tersvllle  v.  McGlnnls,  142  Ga.  71,  82  S.  E. 
487,  Ann.  Gas.  1915D,  1067. 

The  present  ordinance  seems  to  be  in  some 
respects  similar  to  a  junk  ordinance  of  the 
city  of  Annlston,  Ala.,  which  was  under  re- 
view in  the  case  of  Levi  v.  Annlston,  155  Ala. 
149,  46  South.  237.  From  the  report  of  that 
case  it  appears  that  the  ordinance  required 
a  certificate  from  the  chief  of  police  as  to 
the  amount,  description  of  goods,  etc.,  and 
the  name  of  the  seller,  and  upon  these  things 
being  made  to  appear  a  license  to  purchase 
the  junk  would  be  Issued  by  that  official. 
The  ordinance  was  held  valid  by  the  Su- 
preme Court  of  Alabama,  as  against  the  ob- 
jection that  It  exempted  persons  and  corpo- 
rations engaged  in  the  manufacture  of  brass 
goods,  pig  Iron,  cast-Iron  pipe,  etc.  And  see 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  708- 
709,  5  Sup.  Ct.  730,  28  L.  Ed.  1145.  In  Gross- 
man V.  Indianapolis,  173  Ind.  157,  88  N.  E. 
94a,.  affirmed  89  N.  E.  862,, the  city  was  au- 
thorized to  tax  persons  dealing  in  junk ;  and 
the  ordinance  required  a  license,  and  a  rec- 
ord to  be  kept  of  the  purchases  showing  the 
prices  paid,  the  time  of  the  purchase,  the 
name,  residence,  age,  color,  height,  weight, 
complexion,  and  style  of  dress  and  beard  of 
the  seller,  and  a  holding  of  the  junk  for  48 
hours  before  reselling,  etc.  These  regula- 
tions were  held  to  be  a  valid  exercise  of  the 
police  power,  and  not  unreasonable.  In  the 
case  of  Gundling  v.  Chicago,  177  U.  S.  183, 
188,  20  Sup.  Ct.  633,  685  [44  L.  Ed.  725],  It 
was  said: 

**Begulation8  respecting  the  pursuit  of  a  law- 
ful trade  or  business  are  of  very  frequent  oc- 
currence  in  the  various  cities  of  the  country, 
and  what  such  regulations  shall  be  and  to  what 
particular  trade,  business,  or  occupation  they 
shall  apply,  are  questions  for  the  state  to  de- 
termine, and  their  determination  comes  within 
the  proper  exercise  of  the  police  power  of  the 
state ;  and  unless  the  regulations  are  so  utter- 
ly unreasonable  and  extravagant  in  their  nature 
and  purpose  that  the  property  and  personal 
rights  of  the  citizens  are  unnecessarily,  and  in  a 
manner  wholly  arbitrary,  interfered  with  or  de- 
stroyed without  due  process  of  law,  they  do  not 
extend  beyond  the  power  of  the  state  to  pass, 
and  they  form  no  subject  for  federal  interfer- 
ence." 


f» 


In  Rosenthal  v.  New  York,  226  U.  S.  200, 
33  Sup.  Ct.  27,  57  h.  Ed.  212,  Ann.  Caa. 
1914B,  71,  it  was  held; 
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"A  state  may,  in  the  ezeroise  of  the  police 
power,  classify  separately  particular  kinds  of 
personal  property  which  the  Legislature  consid- 
ers more  susceptible  of  theft  than  other  proper- 
ty. It  is  not  unreasonable  or  arbitrary  to  re- 
quire dealers  in  junk  to  mak6  diligent  inquiry 
to  ascertain  that  persons  selling  to  them  wire 
cable,  iron,  etc.,  belonging  to  railroad  compa- 
nies, have  a  legal  right  to  do  so.  Dealers  who 
provide  an  important  and  separate  market  for  a 
particular  class  of  stolen  goods  may  be  put  in 
a  class  by  themselves,  and  so  as  to  dealers  in 
junk." 

In  the  opinion  of  the  court,  rendered  by 

Mr.  Justice  Pitney,  it  was  said : 

"Nor  can  the  act  in  question  be  deemed  to 
conflict  with  the  *equal  protection*  clause  be- 
cause it  places  junk  dealers,  etc.,  in  a  class  by 
themselves." 

See  McQuillin  on  Mun.  Cor.  {  103. 

It  is  argued  that  tinder  the  section  of  the 
ordinance  now  being  considered  no  junk  deal- 
er, junk  buyer,  or  junk  gatherer,  or  a  person 
owning  a  house,  and  who  desires  to  buy  ar- 
ticles enumerated  in  the  section,  can  receive 
or  possess  them  without  first  notifying  the 
chief  of  police  of  the  city  of  Atlanta  In  writ- 
ing of  the  intention  to  'purchase  them,  giving 
the  name  of  the  seller,  a  full  description  of 
the  material  to  be  purchased,  the  address  of 
the  seller,  the  location  of  the  material  to  be 
purchased,  with  the  house  and  street  address, 
the  price  to  be  paid  for  such  article,  and  re- 
ceiving from  the  chief  of  police  a  written  cer- 
tificate that  such  articles  have  been  Inspected, 
etc.  These  requirements  are  not  more  dras- 
tic than  some  of  the  ordinances  which  have 
been  upheld  by  the  courts  of  other  Jurisdic- 
tions as  being  a  proper  exercise  of  the  police 
power.  It  would  indeed  be  strange  if  the 
city  could  not  adopt  an  ordinance  which 
would  protect  its  citizens  from  the  thieves 
who  rob  their  houses  for  the  purpose  of  sell- 
ing their  loot  to  junk  dealers,  even  though 
the  business  of  the  junk  dealers  in  buying  the 
stolen  articles  may  be  somewhat  affected 
thereby.  One  purpose  of  the  police  power  is 
to  protect  the  citizens  in  their  property  from 
those  who  would  deprive  them  of  it,  not  only 
without  "due  process  of  law,"  but  contrary 
to  law ;  and  it  cannot  be  said,  in  view  of  the 
authorities  above  cited,  and  others  not  cited, 
that  the  section  of  the  ordinance  under  re- 
view is  open  to  the  objections  urged  against 
it  What  has  been  said  applies  to  the  ordi- 
nance in  so  far  as  it  relates  to  dealers,  buy- 
ers, etc.,  of  junk  when  dealing  with  the  enu- 
merated articles  in  connection  with  the  busi- 
ness in  which  they  are  engaged.  It  would  be 
a  strained  construction  of  the  ordinance  to 
hold  that  it  would  apply  to  individual  pur- 
chases made  for  the  purpose  of  supplying 
some  needed  personal  use  of  the  buyer,  as 
when  building  a  house  for  himself  and  pur- 
chasing the  necessary '  articles  in  the  usual 
manner  for  that  purpose,  or  articles  needed 
for  the  repair  of  his  own  automobile,  and 
similar  cases,  even  though  articles  so  pur- 
chased and  used  might  be  among  those  classi- 
fied in  the  act.  The  purpose  of  the  act  was 
to  regulate  the  handling  of  the  articles  re- 


ferred to  in  connection  with  the  business  of 
junk  dealer,  junk  buyer,  etc.,  as  such.  See 
generally,  on  the  subject  of  statutory  regula- 
tion of  jimk  dealers  and'  junk  shops,  note  to 
Wteadock  v.  Judge,  16  Ann.  Cas.  720,  722,  and 
note  to  Commonwealth  v.  Malatsky,  24  L.  R« 
A.  (N.  S.)  1168. 

[2]  2.  E}rror  is  assigned  because  the  court 
did  not  hold  that  sections  10,  11,  13,  16,  17, 
23,  24,  26,  and  29,  as  a  whole,  are  arbitrary, 
unreasonable,  and  deny  to  the  niaintlffs  due 
process  of  law  and  the  equal  protection  of  the 
laws  as  guaranteed  by  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
We  think  what  has  been  said  in  the  preced- 
ing division  of  this  opinion,  on  the  proper  ex- 
ercise of  the  police  power,  answers  the  objec- 
tion urged  against  these  sections  of  the  ordi- 
nance; and  we  hold  that  the  court  did  not 
err  in  not  holding  them  invalid  for  any  of  the 
reasons  assigned. 

[3]  3.  Section  14  of  the  ordinance  provides 
thdt  it  shall  be  unlawful  for  any  common 
carrier  to  knowingly  receive  or  accept  for  de- 
livery from  any  junk  dealer,  junk  peddler, 
junk  buyer,  or  junk  gatherer,  or  any  agent, 
servant,  or  employe  of  such  persons,  any  junk 
covered  by  the  ordinance  purchased  by  the 
dealer,  etc.,  for  shipment  or  consignment,  un- 
less the  same  is  "tagged"  as  provided  by  the 
ordinance.  It  is  insisted  that  this  section  is 
unreasonable  and  illegal,  because  the  mayor 
and  general  coimcil  have  no  authority  to  en- 
act such  ordinance,  and  because  it  is  in  con- 
flict' with  section  2634  of  the  Civil  Code  of 
1910,  which  vests  in  the  railroad  conmiission 
power  to  make  and  enforce  such  reasonable 
rules  as  may  be  necessary  in  order  to  compel 
and  require  the  several  railroad  companies  of 
this  state  to  promptly  receive,  receipt  for,  for- 
ward, and  deliver  to  destination  all  freight 
which  may  be  tendered  or  received  by  them 
for  transportation.  And  further,  because  it 
is  in  violation  of  storage  rule  10  of  the  rail- 
road commission  of  Georgia,  which  provides 
that  whenever  freight  of  any  character,  prop- 
er for  transportation,  whether  in  carload 
quantities  or  less,  is  tendered  to  a  railroad 
company  at  its  customary  place  for  rec^ving 
shipments,  and  correct  shipping  instructions 
are  given,  such  railroad  company  shall  im- 
mediately receive  the  same  and  issue  bills  of 
lading  therefor.  While  it  is  alleged  and  ar- 
gued that  the  railroad  commission  has  such 
rule  as  above  indicated,  there  is  nothing  in 
the  record  to  show  that  such  is  the  fact;  and 
it  is  Incumbent  on  the  party  asserting  it  to 
show  that  the  railroad  commission  has  exer- 
cised the  authority  conferred  on  it  and  has 
made  such  rule,  and  plaintiffs  in  error  have 
not  done  that.  This  court  cannot  take  judi- 
cial cognizance  of  the  fact  that  the  commis- 
sibn  has  or  hi^  not  adopted  such  a  rule. 

[4]  4.  Section  17  of  the  ordinance  provides 
that  each  applicant  for  license  to  do  business 
as  a  junk  dealer  shall  execute  a  payable  bond 
to  the  dty  in  the  sum  of  $1,000,  and  shall  pay 
an  occupation  tax  of  $300  per  year;  and  that 
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each  applicant  to  do  business  as  a  jonk  ped- 
dler, junk  buyer,  or  Junk  gatherer  shall  each 
execute  a  bond  in  the  sum  of  $250  payable  to 
the  city,  and  pay  an  occupation  tax  of  $50 
per  year — all  and  each  of  said  taxes  to  be 
payable  annually  in  advance.  Error  is  as- 
signed because  the  court  declined  to  rule  that 
such  ordinance  is  unreasonable  and  arbitra- 
rily discriminates  against  the  plaintiffs,  and 
exceeds  the  power  of  the  city  to  impose  an 
occupation  tax.  We  cannot  say,  as  a  matter 
of  law,  that  the  amounts  so  fixed  are  unrea- 
sonable or  arbitrary,  or  that  the  ordinance 
denies  to  the  plaintifPs  due  process  of  law  and 
equal  protection  of  the  laws,  or  that  it  dis- 
criminates against  them.  See  Hazleton  y. 
Atlanta,  144  Ga.  775,  87  S.  B.  1043 ;  City  of 
Grand  Rapids  v.  Braudy,  105  Mich.  670,  64  N. 
W.  29,  32  L.  R.  A.  116  (6),  and  note,  55  Am. 
St.  Rep.  472.  Such  ordinance  is  not  open  to 
the  objection  that  it  places  a  double  tax  on 
junk  dealers  who  are  also  junk  gatherers, 
buyers,  etc.,  because  there  is  one  tax  bn 
"dealers"  and  another  tax  on  "gatherers,  buy- 
ers," etc.  The  businesses  have  been  reason- 
ably classified,  and  the  taxes  are  imposed  on 
the  different  classes  of  business ;  and,  if  one 
person  conducts  two  or  more  kinds  of  busi- 
ness so  classified,  he  is  liable  to  an  occupa- 
tion tax  on  leach  business  conducted.  Ray  v. 
Tallapoosa,  142  Ga.  799,  83  S.  B.  938  (2). 

[5]  5.  The  ordinance  is  not  arbitrary  and 
unreasonable  as  depriving  minors  of  "a  clear 
right"  of  engaging  in  any  business  with  the 
consent  of  their  parents,  or  without  such  con- 
sent if  the  parents  be  dead,  because  it  forbids 
such  dealers  to  employ  any  minor  under  the 
age  of  21  years  to  work  in  his  junk  yard,  br 
on  a  junk  wagon,  or  as  an  apprentice,  or  in 
any  capacity  in  connection  with  the  junk  bus- 
iness; nor  because  the  ordinance  prevents 
the  buying  or  receiving  of  junk  from  minors 
under  the  age  of  18  years.  It  is  the  policy  of 
the  law  to  protect  minors  from  temptations 
which  may  endanger  th^eir  health  or  morals, 
or  from  employment  which  deprives  them  of 
an  education.  Our  law  prohibits  the  employ- 
ment of  minors  under  the  age  of  14  years  in 
any  mill,  factory,  laundry,  manufacturing 
establishment,  or  place  of  amusement.  Acts 
1914,  p.  88.  It  prohibits  any  owner  or  person 
controlling  a  billiard  table,  pool  table,  or  ten- 
pin  alley  from  permitting  any  minor  to  play 
or  roll  on  the  same,  without  the  consent  of 
the  parent  or  guardian.  Penal  Code,  §  406. 
It  prohibits  thie  furnishing  of  cigarettes, 
cigarette  tobacco,  cigarette  paper,  or  any 
substitute  therefor  to  a  minor,  under  penalty. 
Penal  Code,  §  491.  It  prohibits  the  sale  of 
liquor  to  minors.  Penal  Code,  §  444.  It 
prohibits  the  sale  or  fui'nishing  to  any 
minor  of  a  pistol,  dirk,  bowle  knife,  or 
sword-cane,  except  under  circumstances  justi» 
fying  their  use  in  defending  life,  limb,  or 
property.  Penal  Code,  §  350.  Any  person 
beeping  a  table,  or  dealing  a  game,  who  shall 
permit  a  minor  to  play  and  bet  thereat,  or 


any  person  of  full  age  who  shall  gamble  with 
a  minor  at  certain  specified  games  of  cards, 
is  guilty  of  a  misdemeanor.  Penal  Code,  | 
393.  These  are  but  a  few  instances  in  which 
the  law  throws  its  protecting  shield  around 
minors  in  order  that  their  morals  may  not 
be  corrupted  ere  they  reach  manhood's  estate 
when  they  hav«  more  discretion  and  are 
stronger  In  character  than  they  would  other- 
wise have  been  had  all  kinds  of  temptations 
been  permitted  to  be  thrown  around  th^m. 
See  Freund  on  Police  Power,  §  259  et  seq.; 
Arthur  v.  State,  146  Ga.  827,  832,  92  S.  E. 
637,  and  authorities  cited;  Jaques  &  Tinsley 
Co.  V.  Carstarphen,  131  Ga.  1,  62  S.  E.  82; 
Kidd,  etc.,  Co.  y.  'Husselman,  217  U.  8. 
461,  30  Sup.  Ct.  606,  54  I^  Ed.  839.  We 
may  add,  in  answer  to  the  assignment  of  er« 
ror  that  the  plaintiffs  are  not  permitted  to 
contract  with  minors  under  18  yiears  of  age, 
that  the  general  rule  is  that  a  contract  made 
with  a  minor  under  21  years  of  age  is  Toid. 
Civil  Code  1910,  |  4233.  None  of  the  above 
statutes,  so  far  as  we  are  aware,  have  ever 
been  declared  illegal  er  void  for  any  of  the 
reasons  here  assigned.  They  declare  a  sound 
public  policy,  and  should  be  upheld  by  the 
courts. 

[6]  6.  The  ordinance  is  not  invalid  becatise 
the  license  to  be  issued  to  a  junk  dealer  under 
it  is  required  to  have  printed,  stamped,  or 
written  upon  it  as  a  part  thereof,  *'that  same 
shall  be  revoked,  ipso  facto,  in  case  of  the 
conviction  in  the  recorder's  court,  either  of 
the  applicant  or  any  of  his  servants,  agents, 
or  emiHoy^s  on  account  of  a  convicticm  for 
violation  of  any  of  the  provisions  of  this 
ordinance  of  [or?]  the  state  law  against  buy- 
ing and  receiving  stolen  property."  Su<^ 
regulation,  properly  construed,  means  that 
the  license  can  be  forfeited  only  for  cause. 
See  Cassidy  v.  Macon,  133  Qa.  689,  66  S.  EL 
941  (2).      ' 

[7-9]  7.  An  ordinance  which  makes  It  un- 
lawful for  any  junk  dealer,  etc.,  to  melt,  cut, 
ma-sh,  or  disfigure  any  junk  or  material  such 
as  is  described  in  section  13  of  the  ordinance, 
purchased  by  him,  until  the  lapse  of  ten  days 
from  the  inspection  thereof,  "provided  that 
the  chief  of  police  shall  have  power  to  short- 
en  the  time  hereinafter  provided,  in  cases 
of  emergency,  when  he  shall  liave  reasonable 
cause  to  believe  that  said  material  is  not 
stolen  property  and  has  been  acquired  in 
good  faith  and  without  any  violation  of  any 
law  of  the  state  of  Georgia  or  of  the  ctty  of 
Atlanta,"  is  aot  open  to  the  objection  that  it 
is  arbitrary  and  unreasonable  and  denies  to 
the  plaintiffs  due  process  of  law  and  the  equal 
protection  of  the  laws.  Nor  is  the  ordinance 
oil  any  part  thereof  invalid  for  any  other 
reason  assigned,  and  the  court  did  not  err  In 
denying  an  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent  on  account  of 
sickness,  and  BECK,  P.  J.,  who  dissents  from 
the  ruling  in  the  sixth  division  of  the  opinion. 
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COVINGTON  T.  BARBSR  et  aL     (No.  468.) 

(Supreme  Court  of  Georgia.    April  12,  1918.) 

(Syllabu$  by  the  Court,) 

Bankbuftoy  ^=»211— Possession  or  Goods. 
Where  a  sheriff  levied  a  distress  warrant 
issaed  from  a  justice's  courti  but  returnable  to 
the  superior  court,  upon  a  stock  of  goods  and 
took  possession  of  them,  bnt  afterwards,  with 
the  consent  of  the  attorney  for  the  plaintiff  in 
the  warrant,  delivered  the  goods  and  the  keys 
to  the  building  in  which  they  were  stored  to 
the  receiver  appointed  in  bankruptcy  proceed- 
ings instituted  against  the  defendants  in  the 
warrant  after  the  sheriff  took  possession  (the 
receiver  having  been  directed  by  the  bankruptcy 
court  to  take  possession  of  the  goods),  it  was 
error  for  the  judge  of  the  superior  court,  upon 
petition  of  the  plaintiff  in  the  distress  warrant, 
and  of  the  holder  of  a  fi.  fa.  issued  against  the 
same  defendants  in  foreclosure  upon  the  same 
goods,  to  enjoin  the  receiver  from  interfering 
with  the  possession,  and  to  order  him  to  deliver 
possession  of  the  goods  to  the  sheriff. 

Erfor  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Suit  by  W.  H.  Barber  against  W.  A.  Cov- 
ington, receiver,  and  others.  Judgment  for 
^  plaintiff,  and  the  receiver  excepts  and  brings 
error.    Reversed. 

* 

On  April  28,  1917,  a  distress  warrant  was 
Issued  in  favor  of  W.  H.  Barber  against 
Hatchings  &  Pinckard.  This  was  levied  on  a 
stock  of  merchandise  then  In  the  possession 
of  the  defendants  and  situated  at  Moultrie, 
6a.  The  sheriff  who  made  the  levy  received 
from  the  defendants  in  the  warrant  the  keys 
to  the  store  building  containing  the  goods, 
and  retained  actual  custody  and  possession 
thereof  until  the  afternoon  of  May  5,  1917. 
After  this  levy  a  mortgage  in  favor  of  the 
Citizens'  Bank,  dated  March  1,  1916,  for  the 
principal  sum  of  $5,000,  was^  foreclosed 
against  the  same  defendants,  and  the  mort- 
gtLge  fl.  fa.  was  placed  in  the  hands  of  the 
sheriff  for  levy  and  collection.  After  the 
property  had  been  in  the  custody  of  the 
sheriff  for  five  or  six  days,  certain  unsecured 
creditors  filed  a  petition  in  bankruptcy 
against  Hutchings  &  Pinckard,  and  filed  also 
in  the  bankruptcy  court  a  petition  asking 
that  a  receiver  be  appointed  to  take  charge 
of  the  property  belonging  to  Hutchings  & 
Pinckard;  and  thereupon  W.  A.  Covington 
was  api)ointed  as  receiver.  The  attorney  at 
law  representing  the  plaintiff  in  the  distress 
warrant  and  the  plaintiff  in  the  mortgage  fi. 
fa.  consented  for  the  sheriff  to  surrender  to 
the  receiver  the  property  under  levy,  and  the 
receiver  took  i>ossession  thereof.  Upon  learn- 
ing of  this  the  plaintiff  in  the  distress  war- 
rant filed  a  i)etition  in  the  superior  court, 
seeking  to  have  the  receiver  restore  posses- 
sion of  the  property  to  the  sheriff.  A  rule  to 
show  cause  was  granted,  and  at  the  hearing 
of  the  case  at  chambers  the  court  granted  an 
order  reciting  as  follows: 

"It  appearing  that  the  property  in  controversy 
was  held  by  W.  W.  Boyd,  sheriff,  under  the 


levy  of  a  valid  distress  warrant  returnable  to 
this  court,  and  that  the  custody  and  possession 
of  the  property  so  levied  on  was  illegallv,  wrong- 
fully, and  erroneously  surrendered  by  the  sheriff 
to  the  defendant  without  authority  of  either  of 
the  plaintiffs  in  distress  warrant  and  fi.  fa., 
and  without  authority  of  the  court,  and  without 
any  notice  to  the  court  or  either  of  the  plain- 
tiffs ;  and  it  further  appearing  that  bankruptcy 
proceedings  were  instituted  against  Hutchings 
&  PindEard  several  days  after  said  property  had 
been  levied  on  under  and  by  virtue  of  said  dis- 
tress warrant,  and  that  said  property  was  in 
the  legal  custody  of  this  court  at  the  time  bank- 
ruptcy proceedings  were  instituted." 

This  recital  was  followed  by  a  Judgment, 
based  upon  the  facts  recited,  tliat  Covington 
be  enjoined  and  restrained  from  further  iii- 
terfering  with  the  sherifTs  possession  of  the 
property,  and  be  required  to  restore  the  pos- 
session to  the  sheriff,  and  be  further,  re- 
strained from  doing  any  act  which  would  in- 
terfere with  or  delay  the  superior  court 
in  the  due  administration  of  the  proper- 
ty. This  order  was  granted  after  hearing 
evidence  showing  the  circumstances  under 
which  the  sheriff  took  possession  of  the  prop- 
erty at  first,  turned  It  over  to  the  receiver, 
and  afterwards  attempted  to  retake  posses- 
sion of  it  by  putting  additional  locks  upon 
the  door  of  the  storehouse  which  he  had  al- 
ready locked  when  he  first  took  possession  of 
it;  the  keys  to  the  first  locks  having  been 
turned  over  to  the  receiver.  To  the  granting 
of  this  order  the  receiver  excepted. 

Mayson  &  Johnson,  of  Atlanta,  and  Shipp 
&  Kline,  of  Moultrie,  for  plaintiff  in  error. 
T.  H.  Parker  and  J.  L.  Dowllng,  both  of 
Moultrie,  and  R.  J.  Bacon,  of  Albany,  for  de- 
fendants in  error. 

BEX)K,  P.  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  court 
erred  in  granting  the  order  and  Judgment 
excepted  to.  It  is  cogently  urged  in  the  brief 
of  counsel  for  defendants  in  error  that  the 
attorney  at  law  for  the  plaintiff  in  the  dis- 
tress warrant  did  not  have  authority  to  con- 
sent for  the  sheriff  to  deliver  the  property 
to  the  receiver  of  the  bankruptcy  court,  and 
that  the  state  court  could  not  be  divested  of 
its  Jurisdiction  to  control  and  have  admin- 
istered the  property  in  this  way.  We  will 
not  enter  upon  a  discussion  of  the  extent  of 
the  authority  of  the  attorney  for  the  plain- 
tiff in  the  distress  warrant  and  in  the  mort- 
gage fi.  fa.,  but  rest  the  decision  which  we 
make  upon  facts  which  clearly  appear  in  the 
record.  The  sheriff  of  the  county  had  seized 
and  taken  possession  of  the  property  on  April 
28,  1917,  and  had  put  locks  upon  the  door  of 
the  building  containing  it  The  attorney  of 
record  for  the  plaintiff  in  the  proceeding  un- 
der which  the  property  was  seized  consented 
for  the  sheriff  to  deliver  the  property  to  the 
receiver  appointed  by  the  bankruptcy  court. 
This  consent,  and  the  action  of  the  sheriff 
in  making  delivery  of  the  property  to  the 
receiver,  vested  the  recover  with  such  po£h 


^issFor  other  caaes  see  same  topic  and  KIST-NUHBER  In  all  Key-Numbered  Digeeta  and  Indexes. 
95  S.B.- 


706 


05  SOUTHEASTERN  REPORTER 


(Ga. 


session  and  cnstody  of  the  property  that  it 
should  not  be  taken  from  him  by  a  peremp- 
tory order  from  the  superior  court ;  especial- 
ly in  view  of  the  fact  that  the  bankruptcy 
court  had  granted  an  order  requiring  the 
receiver  to  hold  the  property.  The  possession 
of  the  property  by  the  receiver  had  not  been 
procured  by  fraud,  force,  or  violence,  but 
upon  an  application  to  the  state  official,  who 
complied  with  the  request  contained  in  that 
application  after  the  consent  of  the  attorney 
of  record  for  the  plaintiff  in  the  proceedings 
under  which  the  sheriff  had  first  seized  the 
property.  If*  It  be  true,  as  contended  by 
counsel  for  defendants  in  error,  that  the  at- 
torney for  the  plaintiff  in  the  distress  war- 
rant was  without  authority  to  consent  for 
the  jsheriff  to  deliver  the  custody  of  the  prop- 
erty to  the  receiver,  and  if  it  be  true  that 
this  delivery  could  not  be  complete  without 
the  consent  of  the  superior  court,  those  ques- 
tions can  be  raised  and  be  adjudicated  in  the 
bankruptcy  court  upon  application  duly  made 
for  the  restoration  of  the  goods  to  the  custody 
of  the  sheriff.  Unless  this  course  is  taken, 
we  will  have  the  case  of  a  peremptory  order 
from  the  state  court  coming  in  conflict  with 
an  order  from  the  bankruptcy  court  over  the 
possession  of  property  held  by  the  receiver 
in  bankruptcy.  It  is  insisted  by  the  defend- 
ant in  error  that  the  Jurisdiction  of  the  ad- 
ministration of  the  property  was  in  the  state 
court,  and  that  this  court  could  not  be  de- 
prived of  its  Jurisdiction  without  its  order; 
that  in  fact  it  has  never  lost  Jurisdiction; 
and  that  the  question  of  its  Jurisdiction  will 
be  determined  by  the  pleadings  in  the  case. 
But  it  will  be  observed  that  the  court  below 
heard  evidence  to  ascertain  who  has  the 
possession  of  the  goods  and  under  what  cir- 
cumstances that  possession  was  procured. 
It  will  also  be  borne  in  mind  that  the  officer 
of  the  bankraptcy  court  who  had  possession 
of  the  goods  at  the  time  of  the  hearing  of 
this  case  in  the  court  below  was  specially 
appointed  to  take  possession  of  these  goods, 
and  his  possession  was  unqestionably  the 
possession  of  the  bankruptcy  court ;  whereas, 
the  state  officer  had  seized  the  goods  under 
a  distress  warrant  issuing  from  a  Justice's 
court  And  while  seizure  by  the  sheriff  and 
custody  by  him  might,  in  some  sense  of  the 
term,  be  custody  of  the  court,  It  is  not  in  the 
same  sense  that  the  custody  of  the  receiver 
is  the  custody  of  the  bankruptcy  court  If 
the  superior  court  in  proceedings  for  that 
purpose  had  appointed  a  receiver  to  take 
charge  of  these  goods,  and  such  recover  had 
seized  and  taken  charge  of  them.  It  is  doubt- 
less true  that  he  could  not  have  divested  him- 
self of  the  control  and  custody  of  them  with- 
out an  order  of  the  superior  court;  and,  if 
without  such  an  order  a  state  court  receiver 
had  surrendered  property  to  a  receiver  in 
bankruptcy,  a  very  different  question  would 
arise,  upon  his  attempt  to  recover  possession, 
from  that  which  is  presented  by  this  record. 


In  connection  with  the  question  which  we 
have  decided  the  following  authorities  may 
be  considered:  Collier  on  Bankruptcy  (lltb 
Ed.)  533;  Wrtght  v.  Harris  (D.  C)  221  Fed. 
738;  Murphy  v.  John  Hofman  Co.,  211  U.  S. 
562,  29  Sup.  Ot  154,  53  L.  Ed.  327.  Other 
decisions  will  be  found  dted  in  the  cases  Just 
referred  to,  and  we  think  it  unnecessary  to 
multiply  authorities  here. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 


(147  6a.  801) 
PITTS  V.  STATE.    (No.  811.) 
(Supreme  Court  of  Georgia.     April  11,  191S.) 

(Syllabus  by  the  Court) 

1.  Criminal  Law  ^=»152~BiGAirr— Lixita- 
TioNS— Exceptions.' 

The  offense  of  bigamy,  under  Pen.  Code 
1910,  §  367  et  seq.,  is  barred  by  the  lapse  of 
four  years  from  the  date  of  the  bigamous  mar- 
riage, unless  such  offence  or  the  offender  <s  un- 
known, or  unless  such  offender  shall  abscond 
from  this  state  or  so  conceal  himself  that  he 
cannot  be  arrested,  in  which  event  the  time  dur- 
ing which  he  has  been  absent  from  the  state 
or  concealed  shall  not  be  computed  or  constitnte 
any  part  of  the  aforesaid  limitation. 

2.  Bigamy  ^=>1  —  Criminal  Law  ^=:»155  — 
Elements— Limitations— CJoNTiNinNO  Of- 
fense. 

It  is  marrjang  or  going  through  the  form 
of  marriage  which  the  law  has  enjoined  as  req- 
uisite to  the  creation  of  the  marital  relation, 
by  a  person  who  has  a  husband  or  wife  living, 
with  knowledge  of  such  fact,  that  constitutes  the 
offense  of  bigamy  under  our  statute;  and  the  of- 
fense is  completed  upon  the  second  marriage. 
Subsequent  cohabitation  is  not  a  necessary  cle- 
ment in  the  offense ;  nor  will  subsequent  cohab- 
itation render  it  a  continuing  offense,  so  as  to 
fix  the  time  of  cessation  of  the  cohabitation  as 
the  point  from  which  the  statute  of  limitations 
will  begin  to  run. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bigamy.] 

Certified  Questions  from  Court  of  Appeals. 

Mllas  Pitts  was  convicted  of  bigamy,  and 
he  brings  error.  Question  certified  by  Court 
of  Appeals  answered. 

W.  A.  James,  of  DouglasvUle,  for  plaintiff 
in  error.  J.  R.  Hutcheson,  Sol.  Gen.,  of  IXong- 
lasviUe,  for  the  State. 

GEORGE,  J.  The  Court  of  Appeals  certi- 
fied to  the  Supreme  Court  the  following  ques- 
tion: 

"Is  bigamy,  under  the  peculiar  language  of  our 
statute  (Penal  Code  1910,  {  367),  a  continning 
offense  so  lon^  as  the  person  who  has  committed 
it  continues  *in  knowingly  haying  a  plurality  of 
husbands  or  wives  at  the  same  time,'  so  that  a 
prosecution  therefor  is  not  barred  by  the  statute 
of  limitations  if  it  be  commenced  within  four 
years  of  such  'having,'  although  not  within  four 
years  of  the  second  or  unlawful  marriage  cere- 
mony?" 

[1]  1.  ''Indictments  may  be  found  and  filed 
in  the  proper  courts,  as  follows :  1.  For  mur- 
der, at  any  time  after  the  death  of  the  person 
killed.  2.  In  all  other  cases  where  the  pun- 
ishment is  death  or  perpetual  imprisonment* 
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within  seven  years  next  after  the  commis- 
sion of  the  offense,  and  at' no  time  thereaft- 
er. 3.  In  all  other  felonies,  within  four 
years  next  after  the  commission  of  the  of- 
fense, and  at  no  time  thereafter."  Penal 
Code  1910,  {  30.  Under  section  368  of  the 
Penal  Code,  as  amended  by  the  act  of  1910 
(Acts  1910,  p.  61):. 

**If  any  person  being  married  shall  marry  an- 
other person,  the  lawful  husband  or  wife  being 
afive.  and  knowing  that  such  lawful  husband  or 
wife  is  living,  such  person  so  offending  shall  be 
punished  by  confinement  at  labor  in  the  peniten- 
tiary for  not  less  than  two  years  nor  longer  than 
four  years,  and  the  second  marriage  shall  be 
void." 

Under  section  370  of  the  Penal  Code : 

*'If  any  unmarried  man  or  woman  shall  know- 
ingly marry  the  wife  or  husband  of  another, 
such  man  or  woman  shall  be  punished  by  im- 
prisonment and  labor  in  the  penitentiary  for  not 
less  than  one  year  nor  longer  than  three  years." 

It  follows  that  an  indictment  for  the  of- 
fense of  bigamy  may  be  filed  within  four 
years  next  after  the  commission  of  such  of- 
fense, and  at  no  time  thereafter,  unless  the 
offender  or  offense  is  unknown,  or  unless 
the  offender  shall  abscond  from  this  state  or 
so  conceal  himself  that  he  cannot  be  arrest- 
ed. In  which  event  the  time  during  which  he 
has  been  absent  from  the  state  or  concealed 
shall  not  be  computed  or  constitute  any  part 
of  the  limitation. 

[2]  2.  Penal  Code,  S  367,  defines  polygamy 
or  bigamy  "in  knowingly  having  a  plurality 
of  husbands  or  wives  at  the  same  time."  Un- 
der sections  368  and  370,  supra.  It  is  marry- 
ing or  going  through  the  form  of  marriage 
which  the  law  has  enjoined  as  requisite  to 
the  creation  of  the  marital  relation,  by  a 
person  who  has  a  husband  or  wife  living, 
with  knowledge  of  such  fact,  that  consti- 
tutes the  offense  of  bigamy.  The  crime  of  big- 
amy is  completed  when  any  married  person, 
knowing  that  the  lawful  husband  or  wife  is 
still  in  life,  takes  unto  himself  or  herself 
another  husband  or  wife,  or  when  any  un- 
married man  or  woman  shall  knowingly  mar- 
ry the  husband  or  wife  of  another.  Subse- 
quent cohabitation  does  not  enter  Into  It, 
and  does  not  make  such  offense  a  continu- 
ing one.  Nelms  v.  State,  84  Ga.  466,  10  S.  E. 
1087,  20  Am.  St.  Rep.  377  (2).  Where  It  is  a 
continuing  offense,  as  in  some  Jurisdictions, 
the  statute  begins  tx)  run  only  from  the  date 
of  the  cessation  of  cohabitation.  State  v. 
Sloan,  55  Iowa,  217,  7  N.  W.  516.  In  many 
Jurisdictions  statutes  make  a  continuance 
of  cohabitation  under  the  void  and  illegal 
second  marriage  a  second  offense,  or,  more 
accurately,  a  separate  form  of  offense.  In 
prosecutions  under  such  statutes  the  venue 
may  be  laid  in  the  county  where  such  cohab- 
itation takes  place ;  but  not  so  in  this  state. 
With  us  the  offense  consists  in  the  second 
marriage,  and  it,  like  any  other  criminal 
act,  must  transpire  within  the  locality  of  the 
indictment ;   that  is,  the  venue  of  the  offense 


is  the  county  in  which  the  second  void  and  il- 
legal marriage  ceremony  Is  performed.  Co- 
habitation between  the  parties  to  a  bigamous 
marriage  is  an  offense  under  the  laws  of 
this  state,  but  an  offense  of  a  different  char- 
acter. In  Patterson's  Case,  24  N.  C.  (2  Ired.) 
355,  38  Am.  Dec.  699,  the  Supreme  Court  of 
North  Carolina  held : 

''Marriage,  or  the  relation  of  husband  and 
wife,  is  in  law  complete  when  parties  able  to 
contract  and  willing  to  contract  have  actually 
contracted  to  be  man  and  wife  in  the  forms  and 
with  the  solemnities  required  by  law.  •  •  ♦ 
And  it  is  the  abuse  of  this  formal  and  solemn 
contract,  by  entering  into  it  a  second  time,  when 
a  former  husband  or  wife  is  yet  living,  which 
the  law  forbids,  because  of  its  outrage  upon  pub- 
lic decency,  its  violation  of  the  public  economy, 
as  well  as  its  tendency  to  cheat  one  into  a  sur- 
render of  the  person  under  the  appearance  of 
right.  A  man  takes  a  wife  lawfully  when  the 
contract  is  lawfully  made.  He  takes  a  wife  un- 
lawfully when  the  contract  is  unlawfully  made, 
and  this  unlawful  contract  the  law  punishes." 

To  the  same  effect  it  was  held  in  the  case 
of  Gise  V.  Commonwealth,  81  Pa.  428.  Both 
of  the  decisions  referred  to  have  been  quot- 
ed approvingly  by  this  court  in  Nelms  v. 
State,  supra.  See  Beggs  v.  State,  55  Ala. 
108  (2);  Scogglns  v.  State,  32  Ark.  205  (1, 2) ; 
Bishop  on  Statutory  Crimes  (3d  Ed.)  S  586 
et  seq.  The  precise  question  here  Involved 
was  fully  considered  in  McBride  v.  Graeber, 
16  Ga.  App.  240,  244,  85  S.  E.  86,  where  Wade, 
J.,  in  effect  reaches  the  conclusion  here  an- 
nounced. See  Allen  v.  State,  17  Ga.  App.  431, 
87  S.  E.  681.  The  case  of  Dale  v.  State,  88 
Ga.  552,  15  S.  B.  287,  is  controlling  upon  the 
proposition  that,  in  the  absence  of  the  ex- 
ceptions noted  in  section  30  of  the  Penal 
Code,  the  statute  of  limitations  begins  to 
run  on  the  completion  of  the  second  marriage, 
and  the  prosecution  must  be  commenced  with- 
in the  statutory  limit,  or  it  will  be  barred. 

All  the  Justices  concur,  except  FISH,  C 
J.,  absent. 


a^  Oa.  812) 
BOONE  V.  JENKINS.    (No.  575.) 
(Supreme  Court  of  Georgia.     April  12,  1918.) 

fSyllali^m  hv  Ihe  Court,) 

Corporations  «=s>432(12)— CJonvkyancb— Au- 
THORrrr  of  Secretary  and  Treasurer— Ev- 
idence. 
Where  a  deed  purporting  to  have  been  made 
by  a  corporation  contained  the  recital,   "Wit- 
ness its  hand  and  seal/'  and  was  signed  with  the 
corporate  name,  followed  by  the  name  of  one 
who  signed  as  secretary  and  treasurer,  and  fol- 
lowing the  name  of  the  corporation  as  so  signed 
was   the   word    "[Seal],"    the   instrument   bore 
prima  facie  evidence  of  authority  on  the  part  of 
the  secretary  and  treasurer  to  execute  it ' 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  for  land  by  L.  W.  Jenkins  against 
W.  B.  Boone.  Judgment  for  plaintiff  upon 
a  directed  verdict,  and  defendant  brings  er- 
ror.   Reversed. 

See,  also,  144  Ga.  44,  85  S.  E.  1042. 
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Hunter  ft  Wlmberly,  of  Macon,  for  plaintiff 
in  error.  R.  S.  Wlmberly,  of  Macon,  for  de- 
fendant in  error. 

ATKINSON,  X  This  was  an  action  of  com- 
plaint for  land.  The  parties  claimed  under  a 
common  grantor,  which  was  a  private  cor- 
poration. The  plaintiff's  deed  was  older,  but 
was  not  recorded  until  more  than  a  year  after 
its  execution,  nor  until  after  the  execution  of 
the  deed  to  the  defendant.  The  defendant's 
deed  was  Tejected  from  evidence,  on  the 
ground  that  it  did  not  appear  to  have  a  cor- 
porate seal,  and  that  there  was  no  evidence 
that  the  person  who  signed  it  was  authorized 
so  to  do.  After  introduction  of  testimony 
tending  to  show  that  the  defendant  was  a 
purchaser  for  value  and  without  notice  of 
the  senior  deed,  the  judge  directed  a  verdict 
for  the  plaintiff.  If  the  defendant's  deed 
was  void,  it  would  afford  the  defendant  no 
basis  of  title,  and  the  direction  of  the  verdict 
would  be  proper;  but,  if  valid,  it  would  be 
entitled  to  consideration,  in  connection  with 
the  other  evidence  tending  to  show  that  the 
defendant  was  a  bona  fide  purchaser  with- 
out notice.  The  controlling  question,  there- 
fore, is  as  to  the  validity  of  the  defend- 
ant's deed.  It  was  signed,  "Minton-Morgan 
Oo.,  Inc.,  per  R.  C.  Morgan,  «Sect'y  ft  Treas.," 
with  the  word  ''Seal"  in  brackets  after  the 
signature.  The  instrument  contained  the  re- 
cital, "Witness  its  hand  and  seal."  The  pur- 
chase money  was  duly  paid  to  Morgan,  secre- 
tary and  treasurer,  and  there  was  no  evi- 
dence that  the  corporation  did  not  receive  the 
money.  On  the  contrary,  there  was  an 
amendment  to  the  petition,  which  in  effect 
admitted  receipt  of  the  money,  but  set  up 
that  the  sale  of  the  lots  in  question  to  the 
defendant  was  by  mlstalse,  and  alleged  an 
agreement  between  the  parties  to  substitute 
other  lots  in  the  place  of  them.  There  was 
no  evidence  to  support  such  allegations.  In 
Cannon  v.  Gorham,  136  Ga.  167,  71  S.  E. 
142,  Ann.  Gas.  19120,  39,  all  the  Justices  con- 
curring, it  was  held: 

"Where  a  deed,  purporting  to  have  been  made 
by  a  corporation,  recited  that  Its  corporate  name 
was  signed  by  the  president  and  the  corporate 
seal  attached  by  the  secreta^y,  and  the  name 
of  the  corporation  was  sijpied  by  the  president 
and  followed  by  *[!«.  S.l,*  this  was  prima  facie 
evidence  of  authority  on  the  part  of  the  presi- 
dent to  execute  such  deed." 

The  deed  there  under  consideration  was 
signed,  *The  Savannah,  Americus  ft  Monty 
gomery  Railway  (L.  S.)  by  S.  H^  Hawkins, 
President  (I».  S.)."  There  was  no  other  evi- 
dence to  show  authority  of  the  president  to 
sign  the  deed;  and  the  question  was  as  to 
the  validity  of  the  paper  as  the  deed  of  the 
corporation.    In  the  course  of  the  opinion  it 

was  said: 

"If  a  deed  is  executed  In  the  name  of  a  cor- 
poration by  its  proper  officer,  with  the  corporate 
seal  attached,  a  presumption  of  authority  on  his 
part  to  execute  it  arises,  and  this  is  a  sufficient 
prima  facie  showing  to  admit  the  deed  in  evi- 
dence. Solomon's  Lodge  v.  Montmollin,  68  Ga. 
547;  Carr  v.  Georgia  T^oan  ft  Trust  Co..  108 
Ga.  757,  33  S.  D.  190;  Dodge  y.  American  Free- 


hold, etc..  Co.,  109  Ga.  S94,  34  S.  B.  672; 
Almand  &  George,  v.  Equitable  Mortgagre  Co., 
113  Ga.  983, 39  S.  E.  421.  Section  5  of  the  Code 
of  1910  declares  that  the  word  'seal'  shall  in- 
clude impressions  o;q  the  paper  itself,  as  well  as 
impressions  on  Vaz  or  wafers.  With  the  excep- 
tion of  official  seals,  a  scrawl  or  any  other  mark 
intended  as  a  seal,  shall  be  held  as  such.  No 
distinction  is  made  in  this  statute  between  the 
seal  of  a  corporation  and  that  of  an  individuaL 
The  letters  *L.  S.*  are  an  a'bbreviation  of  locua 
sidlli,  the  place  of  the  seal;  and  it  has  been 
said  that  they  are  'usually  inserted  within 
brackets  In  copies  of  documents  to  indicate  the 
position  of  the  seal  in  the  original.'  Century 
Dictionary.  A  clerk,  in  recording  a  deed  of  a 
corporation  on  which  a  seal  is  impressed,  prob- 
ably would  not  often  attempt  to  make  an  exact 
reproduction  of  the  seal,  with'  all  the  insignia, 
marks,  or  emj^lems  which  might  be  upon  it.  It 
would  hardly  be  held  that  his  inability  to  do  so 
would  destroy  the  right  to  introduce  certified 
copies  of  such  deeds.  But,  treating  the  copy  as 
in  this  respect  identical  with  the  original,  it  is 
a  matter  of  common  knowledge  that  these  let- 
ters, with  the  inclosing  parentiieses  or  brackets, 
are  often  used,  in  this  state,  at  least  by  individu- 
als, as  a  seal,  without  more.  Numerous  Instanc- 
es of  such  use  appear  in  the  reports  of  this 
court.  The  deed  reciting  that  the  seal  was  at- 
tached, these  letters  wiUi  the  enclosing  paren- 
theses, following  the  signature,  were  apparently 
intended  as  a  seal.  In  Johnston  v.  Crawley,  2o 
Ga.  316,  71  Am.  Dec.  173,  it  was  held  that  if 
an  agent  of  a  corporation  has  authority  to  exe- 
cute a  mortgage,  and  affixes  thereto  anything 
which  the  law  recognizes  as  a  seal  when  affixed 
by  a  natural  person,  it  will  be  a  good  execution 
presumptively  by  the  corporation.  The  seal 
there  held  to  be  sufficient  was  the  same  as  that 
now  under  consideration.  In  the  opinion  it  was 
said:  *If  they  adopt  a  seal  different  from  their 
corporate  seal  for  a  special  occasion,  or  if  they, 
have  no  corporate  seal,  the  seal  adopted  is  the 
corporate  seal  for  the  time  and  the  occasion.  If 
a  corporate  body  choose  to  adopt  a  scroll  as  their 
common  seal,  why  may  it  not  do  it?  It  cannot 
at  the  common  law,  because  a  scroll  cannot,  by 
that  law,  be  a  seal.  But  a  scroll  is  made  a  seal 
by  statute  in  this  state,  and  there  is  no  reason 
why  it  may  not  be  adopted  by  a  corporation 
here,  either  as  a  common  seal,  or  as  a  seal  for 
a  special  purpose.'  See,  also,  Jones  v.  EzeU,  134 
Ga.  553,  68  S.  E.  303(3);  Nelson  v.  Spence,  129 
Ga.  35,  58  S.  E.  697 :  New  Yot k  Life  Ina.  Co. 
v.  Rhodes,  4  Ga.  App.  25,  60  S.  B.  828:  Ameri- 
can Investment  Co.  v.  Cable  Co.,  4  Ga.  App. 
106,  60  S.  B.  1037;  Powell  on  Actions  for 
Land,  f  221." 

All  that  is  said  above  is  peculiarly  appli- 
cable to  the  case  under  consideration.  The 
recital  of  the  paper  that  the  corporation  had 
caused  its  corporate  name  to  be  signed  by 
its  president  and  Its  corporate  seal  to  be 
attached  by  its  secretary  was  all  that  there 
was  to  show  authority  upon  those  officers 
to  execute  the  deed.  The  paper  under  con- 
sideration recited  that  it  was  executed  by 
the  corporation  under  "Its  hand  and  seal,'* 
thereby  showing  that  it  was  intended  that 
the  word  "Seal,"  included  in  the  brackets 
following  the  name  of  the  corporation  as 
signed  by  the  secretary  and  treasurer,  should 
operate  as  the  seal  of  the  corjHjration.  The 
paper  being  thus  executed  by  the  secretary 
and  treasurer  under  the  seal  of  the  corpo- 
ration, authority  from  the  corporation  to  the 
secretary  and  treasurer  to  execute  the  paper 
will  be  presumed.  When  the  case  was  t)efore 
thia  court  on  a  former  occasion,  it  was  held 
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tbat  the  paper  was  Improperly  admitted. 
Jenkins  y.  Boone,  144  Ga.  44,  85  S.  E.  1042. 
That  ruling  was  based  upon  a  different  rec- 
ord from  the  one  now  before  us.  In  the 
former  record  the  ground  of  the  motion  for 
new  trial  did  not  set  out  the  copy  of  the  deed 
in  full,  but  referred  to  an  abstract  thereof, 
which  recited  that  the  deed  was  ''signed 
'Mlnton-Morgan  Co.,  Inc.,  per  R.  G.  Morgan, 
Sect*y  &  Treas.  (L.  S.)'  without  the  corpo- 
rate sear* ;  and  the  brief  of  evidence  did  not 
set  out  a  copy  thereof,  but  merely  an  ab- 
stract which  showed  that  the  paper  was 
"signed,  *The  Minton-Morgan  Co.,  per  R.  G. 
Morgan,  Sdct'y  &  Treasurer,'  without  the  cor- 
porate seal."  Under  such  facts  the  decision 
was  made  upon  the  basis  that  there  was  no 
corporate  seal.  It  was  not  intended  to  hold 
that  if  there  had  been  a  corporate  seal,  cor- 
porate authority  to  the  secretary  and  treas- 
urer to  make  the  deed  would  not  be  pre- 
sumed. Under  the  circumstances  as  made 
to  appear  in  the  more  complete  statement  of 
the  contents  of  the  deed  hereinbefore  indi- 
cated, it  was  erroneous  to  exclude  the  deed. 
The  record  of  file  in  this  court  in  the  case  of 
Bale  T.  Todd,  123  Ga.  d9,  50  S.  E.  990,  shows 
a  deed  to  have  'been  executed  by  officers  of  a 
corporation  in  a  manner  tiuite  similar  to  the 
deed  now  under  consideration  and  to  the 
deed  involved  in  Gannon  v.  Gorham,  supra. 
In  the  published  report  of  the  Bale  Gase, 
the  substance  of  the  deed  is  not  sufficiently 
set  forth  to  show  the  exact  manner  of  its 
execution;  and  in  the  opinion  it  was  held 
to  be  inadmissible  on  the  ground  that  it  did 
not  appear  that  the  officers  had  cori>orate 
authority  to  execute  the  pax)er;  there  being 
no  corporate  seal.  There  was  no  specific  rul- 
ing that  the  mark  "(L.  S.)"  would  not  amount 
to  a  corporate  seal ;  but,  in  dealing  with  the 
objections  urged  to  the  admissibility  of  the 
paper,  the  court  seems  to  have  assumed  that 
no  corporate  seal  was  attached,  and  proceed- 
ed to  discuss  the  case  on  that  basis.  That 
case  seems  to  have  been  overlooked  in  Gan- 
non v.  Gorham,  supra,  in  which  the  exact 
question  was  decided.  If  the  exact  question 
had  been  decided  in  Bale  v.  Todd,  supra, 
contrary  to  the  later  decision,  and  it  had 
been  by  the  entire  bench  of  six  Justices,  it 
would  have  been  controlling;  but  the  re- 
verse is  true.  It  was  a  decision  by  five  Jus- 
tices, while  the  later  decision  was  by  all  of 
the  Justices. 

Judgment  reversed.  All  the  Justices  con- 
cnr,  except  FISH,  G*  J.,  absent  on  account 
of  sickness. 
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O'NEAL  V.  WARD  et  aL    (No.  511.) 
(Supreme  Court  of  Georgia.    April  12,  1918.) 

(8yllabu»  by  the  Court,) 

1.  BouNDABiEs  «=»44— Review— IirsTBUcfTioir 
-"Acquiescence. 
"Acquiescence  for  seven  years,  by  acts  or 
declarations  of  adjoining  landowners,  shall  es- 


tablish a  dividing  line."*  Civ.  Code  1910,  {  3821. 
Where  this  principle  of  law  is  applicable  under 
the  evidence  and  tne  court  undertakes  to  give  it 
in  charge  to  the  jury^  the  omission  of  the  words, 
"by  acts  or  declarations  of  adjoining  landown- 
ers,'' which  show  the  kind  of  acquiescence 
meant  by  the  statute,  is  material  error. 

2.  Injunction  <g=>130  —  Pleading  and  Is- 
sues—Submission OP  Issues. 

Under  neither  the  pleadings  nor  the  evidence 
was  an  issue  made  as  to  whether  there  was  a 
mistake  in  the  description  of  the  land  convey- 
ed by  the  common  grantor  to  the  plaintiff's  pred- 
ecessor in  title;  and  the  court  was  not  au- 
thorized to  submit  to  the  jury  any  issue  upon 
that  subject. 

3.  Evidence  <S=»441(8)  —  Pabol  Evidence  — 
Boundaries. 

It  is  not  competent  to  show  that  there  was 
an  oral  agreement  between  the  grantor  and  the 
grantee  in  a  deed  of  conveyance,  made  prior  to 
or  contemporaneously  with  its  execution,  fixing 
metes  and  bounds  different  from  those  set  forth 
in  it. 

4.  Injunction  e=»127— Trespass— Evidence. 

The  court  did  not  err  in  admitting  evidence 
that  the  paramount  title  was  outstanding  in  a 
third  person,  nor  in  refusing  requests  for  in- 
structions which  would  have  deprived  the  de- 
fendants of  the  benefit  of  this  testimony  when 
the  jury  came  to  consider  the  evidence. 

Error  from  Superior  Court,  Pierce  Coun- 
ty ;   Jas.  R.  Thomas,  Judge  pro  hac. 

Suit  for  injunction  by  J.  B.  O'Neal  against 
Mrs.  B.  V.  Du  Val  Ward  and  others.  Ver- 
dict for  defendants,  motion  for  new  trial 
overruled,  and  plaintiff  excepts  and  brings 
error.    Reversed. 

Memory  &  Memory,  of  Blackahear,  and 
Alan  S.  O'Neal,  of  Savannah,  for  plaintiff  in 
error.  Parker  &  Parker,  of  Waycross,  for 
defendants  in  error. 


BECK,  P.  J.  J.  B.  O'Neal  brought  his 
petition  against  Mrs.  B.  V.  Du  Val  Ward 
and  others,  for  injunction  to  restrain  them 
from  the  commission  of  threatened  and  con- 
tinuing acts  of  trespass,  and  from  entering 
upon  a  described  tract  of  land  the  title  to 
which  he  claimed.  He  prayed  also  for  dam- 
ages resulting  from  alleged  acts  of  trespass 
already  committed.  The  defendants  filed  an 
answer  denying  the  plaintifTs  title  to  the 
land  in  question,  and  denying  that  they  were 
guilty  of  trespass.  Upon  the  trial  evidence 
was  introduced  by  both  sides;  and  the  jury 
returned  a  verdict  in  favor  of  the  defend- 
ants. The  plaintiff  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 

The  parties  claim  title  to  the  land  in  con- 
troversy from  a  common  grantor.  The  de- 
fendants insist  that  the  deed  from  the  com- 
mon grantor  to  a  predecessor  in  title  of  the 
plaintiff  did  not  embrace  the  land  in  contro- 
versy ;  and,  moreover,  that  a  certain  line  had 
been  established  by  acquiescence  of  the  par- 
ties, and  that  the  claims  of  the  plaintiff  dis- 
regard the  rights  of  the  defendants  as  fixed 
by  the  line  thus  established.  The  defend- 
ants also  submitted  evidence  tending  to  show 
paramount  title  in  a  third  person. 


^K>For  other  case*  ■«•  same  topic  and  KSY-NUMBER  In  all  Key-Numbered  Digests  and  Indexee 
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[1]  1.  The  charge  of  the  court  instructs 
the  Jury  that: 

''If  there  was  a  line  acquiesced  in  for  the  term 
of  seven  years  by  both  parties,  ♦  ♦  ♦  then 
that  would  be  the  true  dividing:  line  between 
them." 

This  proposition,  which  is  material  upon 
one  branch  of  the  case,  occurs  in  more  than 
one  place  in  the  charge,  and  is  an  erroneous 
statement  of  the  law,  in  that  it  fails  to  in- 
struct the  Jury  that  the  acquiescence  essential 
to  the  establishment  of  a  line  must  be,  not 
only  for  the  period  fixed  in  the  statute,  but 
be  shown  by  acts  or  declarations.  "An  un- 
ascertained or  disputed  boundary  line  be- 
tw^n  coterminous  proprietors  may  be  es- 
tablished either  by  oral  agreement,  if  the 
agreement  be  accompanied  by  actual  pos- 
session to  the  agreed  line  or  is  otherwise 
duly  executed,  or  by  acquiescence  for  seven 
years  by  the  acts  or  declarations  of  owners 
of  adjoining  land,  as  provided  in  the  Civil 
Code  of  1910,  §  3821.  When  a  line  has  been 
located  and  established  by  seven  years'  ac- 
quiescence, as  required  by  the  Code,  the  line 
thus  located  and  established  is  binding  on 
the  grantees  of  the  coterminous  proprietors." 
Gornto  v.  Wilson,  141  Ga.  597.  81  S.  E.  860. 
And  In  the  case  of  Cassels  v.  Mays,  147  Ga. 
224,  93  S.  E.  199,  it  was  said: 

"It  is  provided  in  Civil  Code,  §  3821,  that 
'acquiescence  for  seven  years,  by  acts  or  decla- 
rations of  adjoining  landowners,  shall  establish 
a  dividing  line.*  Where  the  principle  of  law  em- 
bodied in  this  provision  is  applicable  under  the 
evidence,  and  tne  court  undertakes  to  give  it  in 
charge  to  the  jury,  it  should  be  given  substan- 
tially, if  not  literally.  This  requirement  was 
not  met  by  the  court  below  in  its  instructions 
upon  this  subject,  inasmuch  as  the  words  'by- 
acts  or  declarations  of  adjoining  landowners* 
were  omitted  therefrom.  This  omission  consti- 
tuted material  error,  as  the  jury  might  have 
thought  that  mere  passive  acquiescence  would 
suffice  to  establish  a  dividing  line,  whereas  ac- 
quiescence of  that  character  is  not  sufficient.*' 

[2]  2.  There  was  no  allegation  in  the  an- 
swer of  the  defendants  that  the  boundaries 
of  the  land  as  claimed  by  the  plaintifiT  were 
not  correctly  stated  or  had  been  "uninten- 
tionally misstated"  in  the  deeds  executed  by 
the  intermediate  owners  of  the  land  between 
the  common  grantor  and  the  plaintifiT;  nor 
was  there  any  evidence  to  the  effect  that 
the  boundaries  as  set  forth  in  these  deeds 
were  unintentionally  misstated;  and  there 
was  no  prayer  for  reformation  of  the  deed 
from  the  common  grantor  to  the  first  of  the 
plaintiff's  predecessors  in  title.  Consequent- 
ly the  court  was  not  authorized,  under  the 
pleadings  or  the  evidence,  to  charge  the  Jury, 
in  substance,  that  the  defendants  contended 
that  "in  the  deed  under  which  the  plaintiff 
holds  the  boundaries  given  therein  were  un- 
intentionally misstated." 

[3]  3.  R.  F.  Gainey  was  the  common  gran- 
tor of  the  plaintiff  and  defendants.  The 
first  of  the  deeds  in  the  series  through  which 
the  plaintiff  deraigns  title  was  to  one  Mandy 
Lockhart  (afterwards  Rogers),  executed  on 
June  21,  18.S7,  and  containing  this  descrip- 
tion of  the  land  conveyed: 


"Five  acses  of  land,  part  of  lot  No.  45,  in 
the  9th  district,  bounded  as  follows:  west  by 
the  original  lot  line  thirty-one  chains;  north 
branch,  J.  C.  Nicholl's  land,  nine  chains :  east 
by  lands  of  R.  F.  Gainey  thirty-one  chains; 
and  south  by  lands  of  R.  F.  Gainey  nine  chains.'* 

The  metes  and  bounds  of  the  land  thus 
ponveyed  are  set  forth  in  the  written  instru- 
ment. It  does  not  appear  that  the  descrip- 
tion as  given  is  vague  or  indefinite,  and  that 
the  boundaries  set  forth  are  not  susceptible 
of  exact  location.  Consequently  the  pur- 
chaser, the  grantee  in  the  deed,  obtained  the 
whole  of  the  land  lying  within  the  metes 
and  bounds  set  forth  in  the  deed,  thougb  It  is 
more  than  five  acres.  The  court,  over  ob- 
jection, permitted  Mandy  Rogers,  formerly 
Lockhart,  to  testify  as  follows: 

"The  land  that  I  got  from  Mr.  R.  F.  Gainey 
under  deed  to  Mandy  Lockhart,  dated  June  21, 
1887,  was  marked  off ;  to  show  where  that  line 
was,  a  stob  was  put  up  there  in  front  and  in 
the  edffe  of  the  lane  and  a  big  stump  down  there. 
*  •  •  There  is  a  lane  that  goes  through  that 
tract.  The  stobs  were  on  the  northern  side  of 
that  lane,  next  to  the  branch.  I  did  not  claim 
under  that  deed  any  land  on  the  other  side  of 
that  road.  From  that  lane  running  down  there, 
the  land  that  I  got  from  Mr.  Gainey  went  on  to 
the  branch.  I  know  where  the  lane  is  that  runs 
between  where  I  had  my  garden,  between  there 
and  Mrs.  Ward's  big  fiela  I  did  not  get  that 
land  from  Mr.  Gainey.  He  would  not  sell  it  to 
me.  I  asked  him  if  he  would  sell  from  the  gar- 
den fence  right  out  to  the  road.  He  didn't  want 
to  sell  any  more.  I  am  talking  about  the  garden 
to  the  road ;  that's  where  the  stob  was.  I  did 
not  claim  any  land  at  all  between  my  fence  and 
Mrs.  Ward's  fence.  I  claimed  five  acres  in 
front  of  Jackson's  house,  running  down  to*  the 
branch,  and  from  the  west  to  the  east  comer  I 
claimed.  I  do  not  know  directly  how  much  of 
that  tract  I  have  described  I  had  fenced  in.  but 
I  believe  as  much  as  an  acre,  or  maybe  a  little 
more.  The  vacant  land  that  I  claimed  lay  down 
towards  the  branch." 

This  testimony  should  hare  been  excluded. 
It  does  not  appear  that  it  was  introduced 
for  the  purpose  of  merely  locating  the  line 
fixed  as  boundary  in  the  deed,  but  apparent- 
ly it  was  thereby  attempted  tb  show  that  the 
true  lines  were  not  there  as  distinctly  set 
forth  in  the  deed ;  inasmuch  as  the  only  con- 
versation which  the  witness  had  with  refer- 
ence to  the  boundaries  to  which  she  referred 
in  this  testimony  was  contemporaneous  with 
the  taking  of  the  deed  from  her  grantor.  E>r. 
idence  of  an  oral  agreement  between  the 
grantee  and  her  grantor,  prior  to  or  contem^ 
poraneously  with  the  execution  of  the  deed, 
is  not  admissible  to  vary  its  recitals  as  to 
the  metes  and  bounds  of  the  land  conreyed. 
9  C.  J.  209.  This  is  not  to  be  construed  as 
holding  that  if  parol  evidence  is  necessary 
to  assist  in  establishing  lines  as  actually 
written  in  the  conveyance,  it  might  not  be 
introduced  for  that  purpose. 

[4]  4.  It  is  undoubtedly  competent  for  a 
defendant  to  Introduce  evidence  showing  a 
paramount  title  outstanding  in  a  third  per- 
son, without  connecting  the  defendant's  claim 
with  that  title,  to  defeat  the  plaintiff  In  aji 
action  of  ejectment  That  has  been  ruled  In 
several  cases  decided  by  this  court;  and  the 
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ruling  Is  based  upon  the  ground  that  the 
plaintiff  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that 
of  his  adversary.  Upon  reason  it  would  seem 
that  the  same  defense  is  available  in  a  suit 
for  injunctive  relief  and  for  damages,  such 
as  the  present  one.  It  follows  from  that  that 
the  court  did  not  err  in  admitting  evidence 
tending  to  show  outstanding  tittle  in  a  third 
person,  nor  in  refusing  to  give  charges  which 
would  have  prevented  the  jury  from  giving 
effect  to  this  testimony  in  making  their  ver- 
dict. 

Certain  parts  of  the  court's  charge  to  the 
Jury,  complained  of  in  the  motion  for  a  new 
trial,  but  with  which  we  have  not  expressly 
dealt,  were  not  entirely  accurate,  and  yet  are 
not  of  such  character  as  to  require  the  grant 
of  a  new  trial,  or  of  sufficient  importance  to 
require  discussion.  As  the  judgment  is  re- 
versed  upon  certain  grounds  ruled  upon 
above^  no  opinion  is  expressed  as  to  the  suf- 
ficiency of  the  evidence  to  authorize  the  ver- 
dict. As  to  much  of  the  testimony  contained 
in  the  brief  of  the  evidence  it  may  be  proper- 
ly remarked  that  it  is  impossible  for  one 
reading  the  record  to  determine  what  was  the 
substance  of  the  testimony  there  set  forth, 
because  the  witnesses  were  permitted  to  tes- 
tify that  certain  lines  or  certain  things  in- 
dicated were  *'here**  or  "there,"  the  quoted 
words  "here"  and  "there"  being  followed  by 
the  statement  that  the  witness  indicated  the 
point  to  which  his  testimony  had  reference. 
Manifestly  the  witness  had  a  diagram  or  map 
before  him,  and,  while  using 'the  expressions 
attributed  to  him,  indicated  some  point  or 
line  on  the  diagram,  which  made  his  evidence 
intelligible  to  the  jury ;  but  it  is  left  entirely 
cryptic  here,  as  such  diagram  or  map  is  not 
in  the  record. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

GEORGE,  J.,  concurs  in  the  judgment  of 
reversal,  and  specially  in  the  ruling  announc- 
ed in  headnote  1,  because  bound  by  the  deci- 
sion in  Cassels  v.  Mays,  supra. 


a^T  Ga.  790) 

TWIGGS  V.  WINGFIELD  et  al.     (No.  699.) 
(Supreme  Court  of  Georgia.     April  11,  1918.) 

(SylldbuM  hy  the  Court,) 

1.  OFFiCEras   ^=>94— Public   OmcEBS— Com- 
pensation. 

A  public  officer  takes  his  office  cum  onere; 
and  so  long  as  he  retains  it  he  undertakes  to 
perform  its  duties  for  the  compensation  fixed, 
whether  such  duties  be  increased  or  diminished. 
He  cannot  claim  extra  compensation  for  the 
performance  of  additional  work  within  the  line 
of  his  official  duties,  unless  additional  compensa- 
tion is  provided  by  competent  authority. 

2.  CONTBACTS  ^=al25— Public  Ofbicebs— Va- 

LIDITT. 

A  member  of  the  flood  commission  of  the 
city  of  Augusta  cannot  legally  contract  with  the 
commission  Jfor  the  performance  of  duties  which. 


as  a  member  of  such  commission  and  ai^  com- 
missioner of  public  works  for  the  dty  of  Au- 
gusta and  ex  officio  dt^  engineer,  it  is  made  his 
official  duty  to  supermtend  and  supervise  on 
behalf  of  the  city.  Such  a  contract  is  contrary 
to  public  policy  and  lUegaL  The  court  erred  in 
refusing  an  interlocutory  injunction. 

Error  from  Superior  Court,  Richmond 
County;    H.  O.  Hammond,  Judge. 

Petition  for  injunction  by  A.  J.  Twiggs 
against  Nesbit  Wingfleld  and  others.  There 
was  a  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Pierce  Bros.,  of  Augusta,  for  plaintiff  in 
error.  C.  Henry  &  R.  S.  Cohen  and  Isaac 
S.  Peebles,  Jr.,  all  of  Augusta,  for  defendants 
in  error. 

GEORGE,  J.  Albert  J.  Twiggs,  a  dtizen 
and  taxpayer  of  the  dty  of  Augusta,  filed  a 
petition  for  injunction  against  the  city  coun- 
cil of  Augusta,  H.  H.  Morris,  its  treasurer, 
and  Nesbit  Wingfleld,  commissioner  of  pub- 
lic works  and  ex  offido  a  member  of  the  flood 
commission  of  that  dty.  The  purpose  of  the 
petition  was  to  restrain  the  city  council  of 
Augusta 'and  its  treasurer  from  paying  to 
Nesbit  Wingfleld  a  salary  of  $2,400  per  an- 
num as  engineer  for  the  flood  commission 
of  the  dty,  and  to  restrain  him  from  reced- 
ing and  collecting  this  salary.  The  case  was 
submitted  upon  the  petition  and  the  answers, 
with  the  exhibits  attached.  An  interlocutory 
injunction  was  denied,  and  the  plaintiff  ex- 
cepted. 

The  facts  are  not  in  dispute.  A  disastrous 
flood  visited  the  city  of  Augusta  in  August, 

1908.  The  city  coundl,  by  ordinance  adopted 
on  September  28,  1908,  created  a  flood  com- 
mission for  the  purpose  of  affording  protec- 
tion against  the  recurrence  of  such  disasters. 
Under  this  ordinance  the  sum  of  $5,000  was 
appropriated,  to  be  expended  by  the  commis- 
sion in  carrying  out  this  purpose.    In  April 

1909,  the  dty  council,  by  ordinance,  so  en- 
larged the  powers  of  the  flood  commission 
"that  the  flood  commission  heretofore  creat- 
ed shall  have  full  power  and  authority  to 
adopt  a  plan  for  the  protection  of  the  dty 
of  Augusta  and  county  of  Richmond  from 
damage  by  floods  and  freshets,  and  to  exe- 
cute said  plan  in  such  manner  and  upon  such 
terms  as  may  seem  proper  and  advantageous 
to  the  said  commission;  that  said  commis- 
sion is  hereby  vested  with  power  and  author- 
ity forthwith  to  provide  for  the  construction 
of  any  embankments,  levees,  or  other  means  of 
protection  to  said  city  and  county  from  floods 
and  freshets  at  and  along  the  river  front  of 
said  dty,  at  and  along  the  banks  of  the  canal 
now  owned  and  operated  by  the  dty  coundl 
of  Augusta  in  said  dty  and  county,  to  raise 
and  strengthen  the  said  banks  of  the  said 
canal,  and  generally,  to  adopt  and  execute 
such  plan  or  plans  of  protection  against 
floods  as  may  be  advantageous  and  feasible.'' 
This  ordinance  appropriated  $100,000,  for  the 
purpose  of  carrying  out  the  powers  and  ex- 
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ecntlng  the  plans  therein  provided.  By 
the  ordinance  the  conunission  was  composed 
of  the  mayor,  the  city  attorney,  commissioner 
of  public  works,  and  ex  officio  city  engineer, 
and  three  members  of  council.  The  com- 
mission employed  Nesbit  Wingfleld,  the 
commissioner  of  public  works  and  ex  officio 
city  engineer  and  ex  officio  a  member  of  the 
flood  commission,  "to  carry  on  this  work  of 
preparing  plans  and  specifications  and  adver- 
tising bids  that  were  incident  and  necessary 
to  the  work  of  affording  protection  to  the 
city  of  Augusta,"  and  provided  that  he  be 
paid  a  salary  of  $150  per  month  for  such 
services,  which  salary  was  later  increased  to 
$200  per  month.  After  the  passage  of  the 
ordinance  set  out  above,  the  General  Assem- 
bly passed  an  act  creating  what  is  termed 
the  flood  commission  of  the  city  of  Augusta. 
Acts  1909,  p.  556,  §  8.  This  act  eliminated 
the  members  of  council,  but  named  as  mem- 
bers of  the  flood  commission  three  members 
of  the  then  city  council  of  Augusta,  and  ex- 
pressly retained  as  members  '*ex  officio  the 
mayor  of  the  city  of  Augusta,  and  ex  officio 
the  city  attorney  of  the  city  of  Augusta,  and 
ex  officio  the  commissioner  of  public  works 
of  the  city  of  Augusta.**  The  act  expressly 
repealed  "such  portions  of  the  charter  of  said 
city,  and  such  iwrtions  of  the  ordinances  of 
said  city,  and  all  laws  and  parts  of  laws  in 
conflict"  therewith.  Section  347  of  the  Code 
of  Ordinances  of  the  city  of  Augusta  is  as 
follows: 

"Council  shall  elect  an  officer  to  be  known  as 
the  comissioner  of  public  works,  who  shall  be  a 
skilled  engineer  and  practical  surveyor,  and  any 
competent  person,  whether  a  resident  of  the  city 
or  not,  shall  be  eligible;  the  commissioner  of 
public  works  shall  be  ex  officio  city  engineer." 

Section  348  of  the  City  Code  provides: 

"The  commissioner  of  public  works  shall  have 
(subject  to  the  direction  of  the  mayor  and  the 
ordinances  of  council)  the  supervision,  manage- 
ment, and  charge  of  all  public  works  of  tiie 
city,  now  or  hereafter  existing,  as  regards  their 
construction,  maintenance,  and  operation ;  and 
shall  let  out  all  public  work  by  contract  when- 
ever in  his  judgment  the  same  is  for  the  best 
interest  of  the  city." 

Section  349  of  the  City  Code  is: 

"With  the  consent  of  the  mayor  and  finance 
committee,  and  the  chairman  of  the  committee 
whose  department  will  be  affected,  he  shall  fix 
the  number  of  assistants,  clerks,  inspectors, 
overseers,  and  laborers  necessary  for  the  public 
works." 

Paragraph  8  of  the  plainttff*s  petition, 
which  was  formally  admitted  by  the  defend- 
ants to  be  true,  alleged: 

**That  under  and  by  virtue  of  an  ordinance 
of  the  city  council  of  Augusta,  approved  Janu- 
ary 15,  1907,  the  salary  of  the  commissioner  of 
public  works  and  ex  officio  engineer  of  the  city 
of  Augusta  was  fixed  at  thirty-six  hundred  ($3.- 
600)  dollars  per  annum,  and  such  sum  is  in  full 
of  all  compensation  for  all  services  rendered 
said  city  council  of  Augusta  by  said  Nesbit 
Wingfield,  Esq.,  either  as  commissioner  of  pub- 
lic works,  ex  officio  city  engineer  or  ex  officio 
member  of  the  flood  commission." 

No  ordinance  of  said  city  and  no  act  of  the 
state  Legislature  provided  any  salary  for 


any  of  the  members  of  the  flood  commission. 
It  is  insisted  that  the  ordinance  creating  the 
flood  commission  did  not  authorize  it  to  pro- 
vide for  the  payment  of  a  salary  to  one  of 
its  members  as  engineer,  and  that  the  only 
salary  provided  by  the  city  council  of  Augus- 
ta for  the  oommlasioner  of  public  works,  ex  of- 
ficio city  engineer,  and  ex  officio  member  of  the 
commission  was  the  sum  of  $3,600  per  an- 
num. It  is  contended  on  behalf  of  the  de- 
fendants that  the  salary  paid  to  Mr.  Wing- 
field  was  authorized  by  the  ordinance  of 
April,  1909,  which  by  its  terms  enlarged  the 
powers  conferred  upoa  the  commission  under 
the  ordinance  of  September,  1908;  that  if 
this  were  not  so,  the  city  council  of  Augusta 
and  the  fiood  commission  were  practically 
one  and  the  same;  and  that,  inasmuch  as 
the  monthly  salary  was  audited  by  the  clerk 
of  council,  and  approved  by  the  mayor  of  the 
city,  the  chairman  of  the  finance  committee, 
and  the  chairman  of  the  accounts  committee, 
before  payment  by  the  treasurer,  the  payment 
of  the  salary  was  legally  authorized  by  the 
city  coundL 

[1]  1.  "It  is  a  well-settled  rule  that  a  per- 
son accepting  a  public  office,  with  a  fixed 
salary,  is  bound  to  perform  the  duties  of 
the  office  for  the  salary.    He  cannot  legally 
claim  additional  compensation  for  the  dis- 
charge of  these  duties,  even  though  the  salary 
may    be    a   very    inadequate    remuneration 
for  the  services.    Nor  does  it  alter  the  case 
that  hy  subsequent  statutes  or  ordinances 
his  duties  within  the  scope  of  the  charter 
powers  pertaining  to  the  office  are  increased, 
and  not  his  salary."    1  Dill.  Mun.  Oor.  (5th 
Ed.)  i  426.    The  defendants  in  their  answer 
say  that  the  passage  of  the  act  of  the  Leg- 
islature (Acts  1909,  p.  556)  was  merely  pre- 
cautionary.    There  is  little  room  to  doubt 
this  conclusion.     The  city  of  Augusta  was 
incorporated  in  1798.    Mar.  &  C.  Dig.  a800> 
136.     The  powers  conferred  upon  the  cor- 
poration hy  section  3  of  the  act  of  incorpora- 
tion are  sufficiently  comprehensive  and  broad 
to  give  to  the  municipality  the  right  to  create 
the  flood  commission  and  to  protect  the  city 
from  floods  and  freshets.    This  being  true, 
it   necessarily  follows  that  the  duties  im- 
posed upon  the  defendant  Wingfleld  as  ex 
officio  a  member  of  the  flood  commission  are 
duties  within  the  scope  of  the  charter  pow- 
ers of  the  dty  pertaining  to  the  office  of  com- 
missioner  of   public   works   and    ex   officio 
city  engineer,  as  created  by  the  city  coun- 
cil of  Augusta.    Under  section  348  of  the  City 
Code  of  Ordinances  it  is  the  duty  of  the  com- 
missioner of  public  works  to  have  charge  of 
all  the  public  works  of  the  city,  then  and 
thereafter  existing,  with  regard  to  their  con- 
struction, maintenance,  and  operation.    "Not 
only  has  an  officer,  under  such  circumstances, 
no  legal  claim  for  extra  comiiensation,  but 
a  promise  to  pay  him  an  extra  fee  or  sum 
beyond  that  flxed   by  law  is   not  binding, 
though  he  renders  services  and  exercises  a 
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degree  of  diligence  greater  than  could  legally 
have  been  required  of  him."  1  Dill.  Mun. 
Cor.  (5th  Ed.)  8  427.  Citation  of  authority 
Lb  hardly  necessary  to  sustain  the  general 
doctrine  stated  in  the  text  from  which  we 
have  Just  quoted.  A  salaried  officer  of  a 
public  corporation  has  no  claim  for  compen- 
sation extra  his  salary^  on  the  ground  that 
the  duties  of  his  office  have  been  increased 
or  are  new  duties  added  since  the  salary 
was  fixed.  People  v.  New  Tork  Supervisors, 
1  Hill  (N.  Y.)  362 ;  Wendell  v.  Brooklyn,  29 
Barb.  (N.  V.)  204;  CJovington  v.  Mayberry, 
9  Bush  (Ky.)  304;  Andrews  v.  Pratt,  44 
Cal.  309.  "A  public  officer  •  •  •  holds 
his  office  cum  onere,  and  undertakes  to  per- 
form the  duties  of  the  office  for  the  compen- 
sation stipulated,  whether  those  duties  be 
increased  or  diminished;  and  such  compen- 
sation ♦  ♦  ♦  must  be  by  virtue  of  statu- 
tory warrant"  Board  of  Commissioners  v. 
Buchanan,  21  Ind.  App.  178,  51  N.  E.  939. 
"An  alderman  •  ♦  •  who  ♦  ♦  ♦  is, 
ex  officio,  a  supervisor,  is  not  entitled  to  any 
salary  for  his  services  as  supervisor."  Bil- 
lings V.  New  York,  68  N.  Y.  413.  A  public 
officer,  whether  of  a  state,  county,  or  munic- 
ipality, is  not  entitled  to  and  cannot  le- 
gally receive  extra  compensation  for  serv- 
ices performed  in  the  line  of  his  official 
duties.  If  the  duties  imposed  upon  the  flood 
commission  of  the  dty  of  Augusta  are  not 
in  line  with  the  official  duties  of  the  commis- 
sioner of  public  works  and  ex  officio  city  en- 
gineer, as  defined  by  the  ordinance  of  the 
dty,  it  is  difficult  to  conceive  of  precisely 
the  kind  and  character  of  work  that  would 
fall  within  the  line  of  his  official  duties. 
Generally,  a  public  official  voluntarily  re- 
tains his  office.  When  the  salary  is  inade- 
quate he  is  at  liberty  to  resign.  To  allow 
an  increase  in  his  salary  with  every  increase 
of  his  official  duty  would  work  an  intoler- 
able mischief.     As  Mr.  Dillon  points  out: 

"It  requires  but  little  ingenuity  to  run  nice 
distinctions  between  what  duties  may  and  what 
may  not  be  considered  strictly  official;  and,  if 
these  distinctions  are  much  favored  bv  courts  of 
juFtice,  it  may  lead  to  great  abuse.^'  Section 
426,  supra. 

There  is  no  suggestion  that  the  services  of 
Mr.  Wingfield  have  not  been  faithfully  and 
efficiently  performed.  This,  however,  is  be- 
side the  question.  Conceding  that  he  is  a 
most  capable  official,  it  is  precisely  for  that 
reason  that  he  was  first  selected  commis- 
sioner of  public  works  and  ex  officio  city 
engineer,  and  for  precisely  the  same  reason 
he  was  made  ex  officio  a  member  of  the  flood 
commission.  Although  the  flood  commission 
has  broad  and  ample  power  and  discretion 
in  the  performance  of  its  duties  and  in  the 
expenditure  of  the  money  appropriated  for 
Its  uses,  Its  agreement  to  pay  one  of  its  own 
members  a  salary  for  services  falling  within 
the  line  of  the  official  duty  of  such  member, 
both  as  a  member  of  the  flood  commission 
and  as  an  officer  of  the  dty,  Is  beyond  Its 


power.  The  salary  of  the  commissioner  of 
public  works,  if  inadequate  under  the  pres- 
ent conditions,  and  in  view  of  the  additional 
work  placed  upon  him,  must  be  increased  by 
an  ordinance  of  the  city  council  of  Augusta, 
and  cannot  be  added  to  by  any  resolution  of 
a  committee  or  subsidiary  body  of  which  he 
is  a  member.  State  v.  Brewer,  59  Ala.  130; 
Johnson  v.  Winfleld,  75  Kan.  832, 89  Pac.  657 ; 
McQuil.  Mun.  Cor.  {  528  (2);  Evans  v. 
Trenton,  24  N.  J.  Law,  764. 

[2]  2.  If  it  be  conceded  that  the  services 
performed  by  Mr.  Wingfield  as  engineer  for 
the  fiood  commission  were  not  within  the 
line  of  his  official  duty  as  a  member  of  the 
commission  or  as  commissioner  of  public 
works  for  the  city  of  Augusta,  but  that  in 
rendering  such  services  he  was  acting  in 
the  capacity  of  a  servant  or  employ^  of  the 
fiood  commission,  the  case  for  the  defendants 
is  not  strengthened.  To  quote  again  from 
Mr.  Dillon  (section  772): 

"It  is  a  well-established  and  salutary  doc- 
trme  that  he  who  is  intrusted  with  the  business 
of  others  cannot  be  allowed  to  make  such  busi- 
ness an  object  of  pecuniary  profit  to  himself. 
This  rule  does  not  depend  on  reasoning  techni- 
cal in  its  character,  and  is  not  local  in  its  ap- 
plication. It  is  based  upon  principles  of  rea- 
son, of  morality,  and  of  public  policy.  ♦  *  ^  * 
Tlie  application  of  the  rule  may  in  some  in- 
stances appear  to  bear  hard  upon  individuals 
who  have  committed  no  moral  wrong;  but  it 
is  essential  to  the  keeping  of  all  parties  filling 
a  fiduciary  character  to  their  duty  to  preserve 
the  rule  in  its  integrity,  and  to  apply  it  to  ev- 
ery case  which  justly  falls  within  its  principle." 

The  contract  in  the  present  case  is  ex- 
ecutory. It  was  the  duty  of  Mr.  Wingfield, 
both  as  commissioner  of  public  works  and 
as  ex  officio  a  member  of  the  fiood  commis- 
sion, to  supervise  and  superintend  the  work 
to  be  dope  on  behalf  of  the  dty  under  the 
fiood  commission.  He  was  employed  by  the 
commission  '*to  carry  on  this  work  of  pre- 
paring plans  and  specifications  and  adver- 
tising bids  that  were  incident  and  necessary 
to  the  work  of  affording  protection  to  the 
city  of  Augusta,"  and  he  is  the  one  member 
of  the  commission,  so  far  as  the  record  dis- 
closes, who  was  peculiarly  qualified  to  ex- 
ecute the  work  of  the  commission.  Under 
the  contract  he  therefore  occupies  the  posi- 
tion of  chief  judge  in  his  own  case.  While 
the  act  of  1872  (Acts  1872,  p.  22)  from  which 
section  709  of  the  Code  of  1895  was  taken 
(omitted  from  the  Code  of  1910)  was  declared 
unconstitutional  because  the  act  referred  to 
more  than  one  subject-matter  (Ayeridge  v. 
Social  Circle,  60  Ga.  404),  the  principle  an- 
nounced in  the  text  quoted  above  has  been 
consistently  followed  in  this  state  since  the 
decision  in  Harrison  v.  McHenry,  9  Ga.  164, 
52  Am.  Dec.  435.  In  Mayor,  etc.,  of  Macon 
V.  Huff,  60  Ga.  221,  228,  it  was  said: 

"So  that  the  current  of  Georgia  policy,  both 
in  legislative  and  judicial  channels,  runs  steadily 
in  one  direction  and  to  one  point,  that  no  man 
who  is  agent  or  trustee  for  another,  whether 
a  private  or  public  agent  or  trustee,  shall  have 
the  opportunity  or  be  led  into  the  temptation  to 
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make  profit  out  of  the  business  of  others  in- 
trusted to  his  care,  by  bargaining  with  himself, 
directly  or  indirectly,  in  respect  to  that  busi- 
ness." 

In  that  case  Huff  was  the  mayor  of  the 
city  of  Macon  and  ex  officio  president  of 
the  council.  While  In  office  he  contracted 
with  council  to  lease  the  city  park  for  five 
years;'  and,  for  an  annual  sum  paid  him, 
to  fence,  drain,  and  keep  the  park  In  repair 
for  that  period.  It  was  held  "that,  as  it 
was  his  official  duty  as  mayor  to  see  to  it 
that  as  contractor  he  discharged  the  duties 
of  this  executory  and  co\ntlnuous  contract 
for  five  years,  public  policy  forbids  that  he 
take  a  contract  which  It  is  his  official  busi- 
ness to  see  faithfully  performed,  and  that 
therefore  the  contract  is  illegal."  The  prin- 
ciple of  the  case  was  recognized  at  common 
law,  and  all  legislative  acts  to  the  same  ef- 
fect are  merely  declaratory  of  the  common 
law.  See  Smith  v.  Albany,  61  N.  T.  444; 
Dorsett  v.  Garrard,  85  Ga.  734,  738,  739, 
11  S.  E.  768;  Hardy  v.  Gainesville,  121  Ga. 
327,  328,  48  S.  B.  921.  It  follows  that  an 
injunction  should  have  been  granted. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent. 


(147  Ga.  781) 

ARMSTRONG  et  al.  v.  WALTON.  Ordinary. 

(No.  530.) 

(Supreme  Court  of  Georgia.    April  11,  1918.) 

(Syllahus  hy  the  Court.) 

1.  Principal  and  Surety  ^=»70— Indemnitt 
,  Bonds— Duration  op  Liability. 

As  a  general  rule,  the  duration  of  liability 
under  corporate  indemnity  bonds  on  the  part  of 
the  insurer  to  the  inpurpd  is  coextensive  with 
that  of  the  "risk"  of  the  insured,  in  the  absence 
of  specific  provisions  limiting  the  insurer's  lia- 
bility. The  liability,  of  course,  cannot  be  made 
to  extend  to  any  acts  prior  to  its  execution,  in 
the  absence  of  specific  covenant  to  that  effect. 
The  bond  under  consideration  herein  contained 
no  specific  limitations. 

2.  Receivers  ^=»51  —  Reduction  of  Bond  — 
Failure  to  Give  New  Bond— Effect. 

Where  the  court  has  passed  an  order  author- 
izing its  receiver  to  reduce  the  bond  previously 
given  by  him  to  a  smaller  amount  as  of  a  giv- 
en date,  providing  that  the  bond  when  so  re- 
duced shall  be  deposited  by  the  receiver  or  his 
surety  with  the  clerk  of  the  superior  court,  and 
ordering  the  receiver  to  pay  the  premium  due 
for  such  new  bond,  and  no  new  bond  is  in  fact 
given,  such  order  will  not  have  the  effect  of 
modifying  the  original  bond  in  any  particular. 

3.  Receivers  ^=»212— Bond— Recovery. 

The  fact  that  the-  receiver  had  in  his  hands, 
on  the  date  provided  in  the  order  for  the  re- 
duced bond  to  take  effect,  more  money  than  the 
amount  for  which  judgment  is  asked,  would  not 
prevent  a  recovery  by  the  plaintiff  of  the  full 
amount  of  the  loss  under  the  original  bond. 

4.  Receivers  ^salOO  —  Deposit  of  Funds  — 
Liability, 

"Where  money  is  in  the  hands  of  a  receiver 
for  preservation  to  await  final  disposition  by 
order  or  decree,  and  the  same  is  deposited  in  a 
bank  selected  by  himself,  the  receiver  is  person- 
ally liable  therefor  in  the  event  of  the  failure  of 
the  bank." 


5.  Receivers  ^=»213  —  Bond  —  Liability  of 

Bondsman. 
Where  the  court  orders  its  receiver  to  pay 
to  the  attorneys  of  record  certain  dividends  due 
to  creditors  of  an  insolvent  debtor,  and  the  at- 
torneys and  the  receiver  agree  that  the  receiver 
may  mail  checks  directly  to  the  clients  of  such 
attorneys,  and  the  receiver  fails  to  remit  to  a 
portion  of  them,  such  agreement  will  not  relieve 
the  bondsman  of  the  receiver  from  liability  for 
the  amounts  the  receiver  so  fails  to  remit,  al- 
though these  amounts  be  lost  with  other  funds 
placed  by  the  receiver  in  a  bank  of  his  own  se- 
lection, which  fails. 

6.  Receivers  c=»  196— Commissions — Forfei- 
ture. 

Where  a  receiver  was  required,  by  the  terms 
of  the  order  of  appointment,  to  hold  the  funds 
coming  into  his  hands  as  receiver  subject  to 
the  order  of  the  court,  and.  without  any  order 
for  so  doing,  he  deposited  the  funds  in  a  bank 
of  which  he  was  cashier,  which  afterward  fail- 
ed, and  thereby,  as  he  averred,  the  funds  were 
lost,  his  omission  to  pay  out  funds  under  an 
order  of  court  declaring  a  dividend,  and  failure 
on  his  part  to  make  ^'substantial"  compliance 
with  the  provisions  of  Civ.  Code  1910,  §  23j1. 
relative  to  the  making  of  annual  returns,  would 
result  in  a  forfeiture  of  his  commissions  as  re- 
ceiver. 

Certified  Questions  from  Court  of  Appeals. 

Suit  by  A.  R.  Walton,  Ordinary,  for  use, 
etc.,  against  J.  P.  Armstrong  and  others. 
Judgment  for  plalntilT,  and  defendants  bring 
error,  and  Court  of  Appeals  certified  certain 
questions.     Questions  answered. 

Wm,  H.  Fleming,  of  Augusta,  for  plaintiffs 
in  error.  Callaway  &  Howard,  of  Augusta, 
for  defendant  In  error. 


GILBERT,  J.  The  Court  of  Appeals  cer- 
tified the  following  questions  requesting  in- 
struction from  the  Supreme  Court,  the  an- 
swers to  which  will  be  given  serially  in  con- 
nection with  them: 

[1]  1.  '*Flrst.  A  receiver  for  a  bank  was 
appointed  by  a  judge  of  the  superior  court, 
and  gave  bond  which  was  approved  on  Au- 
gust 7,  1912,  and  which  is  as  follows:  'Know 
all  men  by  these  presents,  that  the  under- 
signed, James  P.  Armstrong  as  principal,  and 
United  States  Fidelity  &  Guaranty  Co.  as 
surety,  acknowledge  ourselves  held  and  firm- 
ly bound  unto  A.  R,  Walton,  ordinary  of  said 
county,  and  his  successors  in  office,  in  the 
full  sum  of  fifty  thousand  ($50,000)  dollars, 
for  the  true  payment  of  which  we  bind  our- 
selves, our  executors,  administrators,  and 
successors  firmly  by  these  presents.  The 
condition  of  the  above-stated  obligation  is 
such  that  whereas  the  above-bound  James  P. 
Armstrong  was,  on  the  6th  day  of  August, 
1912,  appointed,  by  the  Judge  of  the  superior 
court  of  said  county,  receiver  of  all  the  assets 
of  the  Citizens*  Trust  Company,  a  corpora- 
tion under  the  laws  of  Georgia,  doing  a  bank- 
ing business  in  the  city  of  Augusta,  Rich- 
mond county,  Georgia,  said  appointment  hav- 
ing been  made  in  cases  brought  by  the  state 
of  Georgia  and  others  against  the  Citizens' 
Trust  Company  et  al.,  in  the  superior  court 


4s>For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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of  Richmond  county:  Now,  therefore,  should 
the  said  J.  P.  Armstrong  faithfully  perform 
all  of  his  duties  as  receiver  as  aforesaid,  and 
make  a  faithful  accounting  of  all  monies  and 
assets  of  said  Citizens'  Trust  Company  which 
may  come  into  his  hands  as  such  receiver, 
then  the  obligation  of  this  bond  to  become 
null  and  void;  else  to  remain  of  full  force 
and  effect.  In  witness  whereof  said  parties 
have  caused  these  presents  to  be  properly 
signed,  sealed,  and  delivered.'  How  long 
does  this  bond  remain  in  force,  the  annual 
premium  being  $250.00  and  this  amount  hav- 
ing been  paid?" 

Under  the  terms  of  this  bond,  the  obligors 
are  bound  until  final  accounting  and  dis- 
charge of  the  receiver  by  the  court.  The 
fact  that  the  premiums  were  paid  annually 
and  only  the  first  premium  had  been  paid 
cannot  alter  the  terms  of  the  bond  in  so  far 
as  it  concerns  the  obligations  of  the  surety 
to  the  obligee  in  the  bond.  Upon  failure  to 
receive  subsequent  premiums,  the  bonding 
company  is  bound  to  resort  to  its  legal  reme- 
dies to  collect  the  same,  or  to  seek  an  ac- 
counting and  discharge  from  the  obligations 
of  the  bond  after  notice  to  all  parties  at  in- 
terest Frost  on  Guaranty  Ins.  §  253  et  seq. 
The  terms  of  the  bond  specify  that  it  was 
conditioned  on  the  fact  that  J.  P.  Armstrong 
"should  faithfully  perform  all  of  his  duties 
as  receiver  as  aforesaid,  and  make  a  faith- 
ful accounting  of  all  moneys  and  assets  of 
said  Citizens'  Trust  Company  which  may 
come  Into  his  hands  as  such  receiver."  There 
is  no  other  limitation  stated  in  the  bond. 
These  bonds  are  sometimes  called  "judicial 
bonds,"  sometimes  "fidelity  bonds,"  and  some- 
times "guaranty  insurance."  By  whatever 
name  the  contract  may  be  called,  they  are  in 
the  nature  of  indemnifying  bonds,  and  are 
analogous  to  insurance  policies.  American 
Surety  Co.  ▼.  Pauly,  170  U.  S.  133,  144,  160, 
18  Sup.  Ct.  552,  42  L.  Ed.  977.  They  stand 
upon  a  somewhat  different  plane  from  that 
of  volunteer  sureties,  who  receive  no  compen- 
sation as  such.  Topeka  v.  Surety  Co.,  213 
Fed.  902,  130  C.  C.  A.  364.  As  to  the  latter 
the  rule  is  strlctissimi  juris.  Terrell  v.  Mc- 
Lean, 130  Ga.  633-^5,  61  S.  B.  485.  While 
such  corporate  surety  bonds  should  be  fair- 
ly construed  according  to  the  reasonable  rules 
for  the  interpretation  of  contracts,  yet,  when 
the  language  is  susceptible  of  two  construc- 
tions equally  reasonable,  the  one  most  fav- 
orable to  the  insured  should  be  accepted. 
American  Surety  Co.  v.  Pauly,  supra.  Par- 
ties to  such  bonds  should  specify  the  exact 
nature  and  extent  of  their  obligation;  and, 
when  they  have  done  this,  the  contract  will 
not  be  so  extended  by  the  courts  as  to  make 
it  mean  something  else.  Frost  on  Guaranty 
Insurance,  §  249.  As  a  general  rule,  the 
duration  of  liability  under  such  bonds  on 
the  part  of  the  Insurer  to  the  insured  Is  co- 
extensive with  that  of  the  "risk"  to  the  in- 
sured, in  the  absence  of  specific  provisions 
limiting  the  insurer's  liability.    The  Uabil- 


ity,  of  course,  cannot  be  made  to  extend  to 
any  acts  prior  to  Its  execution,  in  the  absence 
of  specific  covenant  to  that  effect.  Frost  on 
Guaranty  Insurance,  {  250  et  seq.,  and  au- 
thorities dted.  See,  also,  Chllds  on  Surety- 
ship and  Guaranty,  {  70;  Walker  on  Fidel- 
ity Bonds,  3;  Brandt  on  Sur.  &  Guar.  |§  1, 
2,  5. 

[2]  2.  "Second.  On  November  13,  1013,  the 
presiding  judge  passed  the  following  order: 
'The  foregoing  petition  read  and  considered. 
James  P.  Armstrong,  as  receiver  of  the  above- 
entitled  causes,  is  hereby  authorized  to  re- 
duce the  bond  heretofore  given  by  him  as  re- 
ceiver to  the  sum  of  $10,000.00  as  of  date 
August  7,  1913,  said  bond  for  the  said  sum 
of  $10,000.00  to  be  conditioned  in  all  respects 
as  was  the  original  bond  for  $50,000.00  given 
by  the  said  receiver.  Ordered  further,  that 
the  said  bond  so  reduced  or  made  shall  cover 
the  period  of  one  year  from  August  7,  1913, 
and  shall  be  deposited  by  the  said  receiver 
as  [or?J  his  surety  with  the  clerk  of  the  su 
perlor  court  Ordered  further  that  said  re- 
ceiver is  hereby  authorized  to  pay  the  pre- 
mium of  $50.00  due  for  such  bond.  In  open 
court  this  13th  day  of  November,  1913.'  No 
new  bond  was  given. 

"(a)  What  effect  did  the  above  order  have 
on  the  original  bond?" 

No  new  bond  having  been  given,  neither 
the  principal  nor  the  surety  acted  upon  the 
authority  contained  in  the  order  of  the  court ; 
and  it  follows  that  the  order  of  the  court  did 
not  have  the  effect  of  modifying  the  original 
bond  in  any  particular. 

"(b)  Was  the  reduction  of  the  bond  legal 
when  made  on  the  application  of  the  receiver 
without  notice  to  any  one?" 

"(c)  If  the  order  signed  on  November  13th, 
reducing  the  bond,  was  legal,  was  the  re- 
duced bond  effective  from  August  7th,  or 
from  the  date  of  the  order,  or  from  the  date 
on  which  it  was  deposited  with  the  derk  of 
the  court  as  provided  in  the  order?" 

"(d)  Was  the  $50,000  bond  reduced  to  $10,- 
000  by  the  order  of  the  court  and  the  pay- 
ment of  the  $50  premium,  without  any  action 
on  the  part  of  the  company  signing  the 
bond?" 

"(e)  In  any  event,  would  the  reduced  bond 
be  effective  until  there  was  settlement  or 
showing  made  by  the  receiver  for  funds  com- 
ing into  his  hands  during  the  period  begin- 
ning August  7,  1912,  and  ending  when  the 
reduced  bond  became  of  force?" 

"Third.  If  the  reduction  of  the  bond  from 
$50,000  to  $10,000  was  proper  and  legal,  was 
the  surety  on  the  $50,000  bond  responsible 
for  all  funds  which  came  into  the  hands  of 
the  receiver  during  the  life  of  said  bond, 
without  regard  to  the  date  of  the  loss  of  the 
funds?" 

"Fourth.  Would  the  surety  be  responsible 
under  the  $50,000  bond  for  such  sum  as  the 
receiver  had  in  his  possession  on  the  7th  of 
August,  1913,  'although  the  failure  to  account, 
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failure  to  respond,  or  loss  of  the  money  may 
not  have  occurred  until  long  after  that 
date?'" 

"Fifth.  If  the  bond  was  legally  reduced  to 
$10,000,  and  the  record  shows  no  actual  de- 
falcation on  the  part  of  the  receiver,  and  the 
books  of  the  bank  in  which  the  receiver  de« 
posited  the  funds  in  his  hands  as  receiver, 
and  which  failed  after  November  13,  1913, 
showed  a  deposit  in  the  name  of  the  receiv- 
er for  more  than  $10,000,  could  there  be  a 
recovery  by  plaintiff  for  any  principal  sum 
in  excess  of  $10,000?" 

The  statement  already 'made  in  response 
to  subdivision  (a)  answers  also  subdivisions 
(d)  and  (e)  of  the  second  question,  and  the 
third,  fourth,  and  fifth  questions. 

[3]  3.  "Sixth.  If  the  record  shows  that  on 
August  7,  1913,  there  was  in  the  hands  ot 
the  receiver  more  money  than  the  amount  for 
which  Judgment  is  asked,  would  the  plain- 
tiff be  entitled  to  recover  the  full  amount  of 
the  loss  under  the  $50,000  bond?" 

Yes. 

[4]  4.  "Seventh.  Would  the  act  of  the  re- 
ceiver in  depositing  funds  in  his  hands  as 
svLch  receiver  in  a  bank  of  his  own  selection 
and  without  order  of  the  court  and  during 
the  life  of  the  original  bond  be  such  a  breach 
of  the  said  bond  as  would  authorize  a  verdict 
against  his  surety,  where  the  bank  in  which 
the  funds  were  deposited,  and  of  which  the 
receiver  was  cashier,  failed  after  November 
13,  1913,  the  date  of  the  order  reducing  the 
bond,  and  loss  of  the  funds  then  in  the  hands 
of  the  receiver  resulted?" 

This  must  be  answered  in  the  affirmative. 

As  was  said  in  Lamb  v.  Dart,  108  Ga.  610, 

34  S.  E.  163,  in  regard  to  a  county  treasurer 

who  had  deposited  public  money  in  a  bank  of 

his  own  selection: 

"Neitlier  the  bond  nor  the  law  contains  any 
provision  relieving  the  treasurer  from  liability 
for  such  balance  should  the  same  become  lost 
without  fault  or  negligence  upon  his  part  With 
the  safe  custody  of  the  public  money  that  went 
into  his  hands  he,  and  he  alone,  was  intrusted. 
There  is  no  authority  whatever  for  his  making 
any  other  person  or  corporation  the  custodian 
of  the  fund.  •  ♦  ♦  The  bank  was  even  un- 
der no  obligation  to  keep  that  fund  separate  and 
to  itself  as  specific  property  belonging  to  the 
county*  or  to  Its  treasurer.  It  could  appropriate 
it  to  the  payment  of  checks  drawn  upon  the 
bank,  and  could  otherwise  use  it  in  the  course 
of  its  legitimate  business.  Such  general  deposits 
in  bank  really  create  the  relation  of  debtor  and 
creditor  between  the  baiik  and  the  depositor. 
It  therefore  simply  amounts  to  a  loan  to  the 
bank.  With  the  same  reason  it  might  be  con- 
tended by  a  public  official  that  he  is  relieved 
from  liability  for  public  funds  in  his  hands  be- 
cause he  loaned  it  to  an  individual  in  the  ut- 
most good  faith,  and  with  the  honest  belief  that 
the  borrower  was  perfectly  solvent.  Public  pol- 
icy will  not  tolerate  such  a  defense  by  a  public 
official." 

The  same  principles  apply  to  a  receiver 

appointed   by   court.     Civil   Code,    {   5484; 

Ricks  v.  Broyles,  78  Ga.  610,  3  S.  E.  772,  6 


Am.   St   Bep.   280.     See,   also,   FhilUps  t. 
Lamar,  27  Ga.  228,  73  Am.  Dec.  731. 

[f]  5.  "Eighth.  Where  a  dividend  to  the 
depositors  Is  declared,  which  by  order  of  the 
court  is  to  be  paid  by  the  receiver  to  the 
attorneys  of  record,  and  by  an  agreement  be- 
tween one  of  said  attorneys  and  the  receiver 
the  latter  is  to  mail  checks  direct  to  the 
clients  of  the  attorney,  and  f^ils  to  remit 
to  a  portion  of  them,  does  the  agreement 
between  the  attorney  and  the  receiver  re- 
lieve the  bondsman  of  liability  for  the 
amount  the  receiver  failed  to  remit  to  the 
clients  of  the  attorney,  and  which  amount 
the  receiver  claims  was  lost  with  the  otBer 
funds  when  the  bank  failed?" 

Such  an  agreement  between  the  attorney 
and  receiver  does  not  relieve  the  bondsman 
of  liability  for  the  amount  the  receiver  failed 
to  remit  to  the  clients  of  the  attorney. 

[6]  6.  "Ninth.  Where  the  order  appoint- 
ing a  receiver  required  him  to  hold  the 
funds  subject  to  the  order  of  the  court,  and, 
without  any  order  for  so  doing,  he  deposited 
the  funds  in  a  bank  of  which  he  was  cashier 
and  which  finally  failed,  and  the  receiver 
claimed  that  the  funds  in  his  hands  at  the 
time  were  lost  by  the  failure  of  the  bank, 
and  where  the  receiver  failed  to  pay  out 
funds  under  the  order  of  the  court  when  a 
dividend  was  declared,  and  'failed  to  comply 
with  the  requirements  of  the  law  as  to  mak- 
ing annual  returns  under  oath  to  the  judge 
of  the  superior  court,  accompanied  by  vouch- 
ers, at  the  first  term  of  court  held  the  first 
year  of  his  appointment,'  did  he  by  this 
conduct  forfeit  his  commissions  as  receiver?^ 

This  question  is  answered  in  the  affirma- 
tive.    CivU  Code,  §S  2351,  2352.     It  will  be 
noted  that  the  latter  section  provides  that, 
"on  failure  to  comply   substantially"   with 
any  of  the  requirements  of  the  Code,  the 
receiver    forfeits    his    c<»npensation.      The 
question  propounded  does  not  take  into  ac- 
count whether  there  was  a  substantial  com- 
pliance, and  the  reply  to  the  question  is  bas- 
ed on  the  assumption  that  there  was  no  "sub- 
stantial compliance."    It  is  insisted  by  coun- 
sel tot  the  receiver  that  the  sections  of  the 
Code  just  cited  are  not  applicable  in  the 
case,  because  the  Citizens'  Trust  Company  ia 
not  a  bank  of  the  character  included  within 
the  provisions  of  Civil  Code,  {  2350.     The 
reply  which  we  have  made  to  this  question 
is  based  upon  the  terms  of  the  bond,  which 
states  in  terms  that  James  P.   Armstrong 
was,  on  a  specified  date,  api)ointed  receiver 
of  the  Citizens'  Trust  Company,  "a  corpora- 
tion under  the  laws  of  Georgia  doing  a  bank- 
ing business."    The  insurer  is  bound  by  the 
recitals  in  his  bond.    Frost  on  Guaranty  In- 
surance, §  250.    All  the  Justices  concur,  ex- 
cept FISH,  O.  J.,  absent  on  account  of  sick- 
nesa. 
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(22  Oa.  App.  235) 

HABRELL  et  aL  y.  M.  KUTZ  &  CO.  et  al. 

(No.  9434.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  12,  1918.) 

(8yUal)U8  Itf  the  Court  J 

1.  Principal  and  Surety  <©=»108(1,  3)— Dib- 
cnARQE  OF  Surety— Forbearance. 

This  was  an  equitable  proceeding,  institut- 
*ed  against  Frank  Short  and  Julia  Short,  a  part- 
nership doing  business  under  the  firm  name  of 
"Short  &  Co.,"  and  also  against  "Short  &  Co." 
as  a  corporation.  A  receiver  was  appointed,  and 
was  subsequently  discharged,  and  the  court  pass- 
ed an  order  returning  the  property  to  the  defend- 
ants upon  the  condition  that  they  execute  and 
'*file  with  the  derk  of  the  superior  court  a  bond, 
with  security  approved  by  the  clerk  of  said 
court,  payable  to  the  plaintiffs,  and  conditioned 
for  the  payment  of  such  judgment  and  cost  as 
the  plaintiffs  or  any  of  them  may  recover  in 
said  case."  A  bond  was  executed  in  comi>liance 
with  this  order.  An  auditor  appointed  in  the 
case  reported  to  the  effect  that  the  filing  of  the 
bond  converted  the  equitable  proceeding  into  a 
common-law  suit,  and  recommended  judgment 
against  the  defendants.  The  trial  court  entered 
judgment  confirming  the  auditor's  report,  and 
an  execution  was  duly  issued  and  levied,  where- 
upon defendants  filed  an  affidavit  of  illegality, 
which  sought  to  go  behind  the  judgment  for 
various  reasons  stated.  Only  two  of  the  grounds 
are  insisted  upon  in  the  brief  of  counsel  for 
the  plaintiff  in  error— that  the  bond  entered  into 
by  the  defendants  and  their  sureties  was  not  in 
the  nature  of  a  bond  for  eventual  condemnation 
money,  and  therefore,  under  the  provisions  of 
Civil  Code  1910,  |  3550,  it  was  necessary  to 
bring  suit  on  the  bond  in  order  to  subject  the 
bondsmen;  and  that,  under  the  -  provisions  of 
Civil  Code  1910,  {  3544,  the  sureties  on  the 
bond  would  not  be  held  liable,  since  the  plain- 
tiffs agreed,  at  the  time  of  entering  up  judg- 
ment, that  they  would  not  levy  the  execution 
for  several  months,  and  this  agreement  tended 
to  increase  the  risk  of  the  sureties.    Held:  ^ 

"An  agreement  by  a  creditor  with  the  princi- 
pal debtor,  made  after  the  debt  has  become  due 
and  without  the.  surety's  consent,  to  forbear  the 
collection  of  the  debt  for  a  definite  period,  if 
without  consideration,  does  not  discharge  the 
surety.  A  promise  by  the  principal  debtor  to 
pay  interest  npon  the  debt  during  the  time  of 
forbearance  forms  no  consideration  for  such 
forbearance,  when  the  debtor  is  already  bound 
to  pay  such  interest"  Tatum  v.  Morgan,  108 
Ga.  336,  33  S.  E.  940.  See,  also,  Crawford 
v.  Gaulden,  33  Ga.  173  (3,  4,  5);  Bonner  v. 
Nelson,  57  Ga.  433;  Williams  v.  Kennedy,  134 
Ga.  339,  67  S.  E.  821  (3).  The  alleged  agree- 
ment in  this  case  was  not  in  writing,  and  no 
consideration  is  alleged  to  have  been  paid  by  the 
defendants  to  the  plaintiff  for  such  extension  of 
time. 

2.  Appeal  and  Error  ^=>  1229— Determina- 
tion ON  Appeal— **Eve2«tual  Condemna- 
tion Money." 

"Eventual  condemnation  money"  is  *that  which 
is  recovered  in  the  identical  case  in  which  the 
appeal  is  taken.     Planters'  Bank  v.  Hudgins, 


84  Ga.  110,  10  S.  E.  501.  "It  is  the  amount 
fixed  and  settled  by  the  judgment  or  decree  of 
the  court  in  the  case."  Scott  v.  Russell  As 
Allen,  36  Ga.  498;  Jordan  v.  CaUaway  &  Co., 
138  Ga.  209,  211,  75  S.  E.  101.  See,  also,  Lock- 
wood  V.  Saffold,  1  Ga.  72.  The  bond  given  by 
the  defendants  in  the  instant  case  was  for  the 
payment  of  the  judgments  which  may  be  ren- 
dered in  the  case,  and  will  therefore  be  treated 
as  a  bond  for  the  eventual  condemnation  money. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Eventual  Condemnation  Money.] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  M.  Kutz  &  Co.  against  J.  D.  Har- 
rell  and  others.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Affirmed. 

W.  A.  Covington,  of  Moultrie,  for  plaintiffs 
in  error.  Parker  &  Gibson,  of  Moultrie,  for 
defendants  in  error. 

WADE,  C.  J.     Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  200) 

ST.  PAUL  FIRE  &  MARINE  INS.  CO.  v. 
JACKSON.    (No.  9161.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  11,  1918.) 

(Syllabus  by  the  CourtJ 

Appeal  and  Esbob  ^=:»58S— Assignment  of 
Erkob— Bbief— Affirmanoe. 
The  onljr  assignment  of  error  is  that  the 
judge  erred  in  awarding  a  nonsuit  A  consid- 
eration of  the  evidence  being  necessary  to  a  de- 
termination of  the  issue  involved,  and  no  proper 
brief  thereof  being  made,  the  juagment  must  be 
affirmed.  Tidwell  v.  Alabama  Great  Southern 
R.  Co.j  20  Ga.  App.  826,  93  S.  E.  511,  and 
cases  cited ;  Ryan  v.  Kingsbery,  88  Ga.  361  (2), 
368,  14  S.  E.  596;  Moss  v.  Birch,  102  Ga.  556, 
28  S.  E.  601 ;  Henson  v.  Derrick.  104  Ga.  856, 
31  S.  E.  199 ;  Wall  v.  Mercer,  119  Ga.  346  (1), 
349,  46  S.  E.  420,  and  cases  cited. 

Error  from  (Superior  Court,  Calhoun  Coun- 
ty;  W.  M.  HarreD,  Judge. 

Action  by  the  St.  Paul  Fire  &  Marine  In- 
surance Company  against  J.  G.  Jackson. 
Judgment  of  nonsuit,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Erie  B.  Askew,  of  Moultrie,  and  A.  L.  Mil- 
ler, of  Edison,  for  plaintiff  In  error.  L.  M. 
Rambo,  of  Blakely,  and  H.  M.  Calhoun,  of 
Arlington,  for  defendant  In  error. 

BLOODWORTH,   J.     Judgment  affirmed. 

BROYLBS,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 
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(22  Oa.  App.  219) 

NUNEZ  ▼.   EMANUEL   COUNTY. 
(No.  9273.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprQ  12,  1918.) 

(Syllalus  hy  the  Court,) 

1.  Bridges  ^=>42,  46(8)— Liability  fob  De- 
fects—Counties— Knowledge   OF   Defect. 

In  a  suit  a^^ainst  a  county  for  damages  al- 
leged to  have  been  caused  by  a  defective  bridge, 
the  plaintitt  cannot  recover  unless  the  proper 
county  authorities  bad  knowledge  of  the  defec- 
tive condition,  or  unless  the  defect  had  existed 
for  such  a  length  of  time  that  knowledge  there- 
of on  the  part  of  the  county  authorities  would 
be  presumed  (Stamps  v.  Newton  County,  8  Ga. 
App.  230,  68  S.  E.  947  [3b]) :  and  it  is  a  jury 
question  as  to  what  length  of  time  a  defect  in 
a  bridge  must  exist  before  a  county  is  charged 
with  knowledge  of  negligence  (City  of  Rome  v. 
Brooks.  7  Ga.  App.  244,  66  S.  E.  627;  Enright 
V.  Atlanta,  78  Ga.  289). 

2.  New  Tbial  <S=»127— Genebal  Grounds. 

The  evidence  as  a  whole  being  sufficient  to 
warrant  the  jury  in  finding  that  the  county  au- 
thorities did  not  have  notice  of  the  defect  in  the 
bridge,  and  that  the  defective  condition  had  not 
existed  for  such  a  length  of  time  as  to  charge 
the  authorities  with  such  knowledge  as  would 
make  them  liable  under  the  law,  the  trial  court 
did  not  err  in  overruling  the  motion  for  a  new 
trial,  which  was  based  on  the  general  grounds 
only. 

Error  from  City  Court  of  Swainsboro; 
Geo.  Kirkland,  Jr.,  Judge. 

Action  by  J.  M.  Nunez  against  Emanuel 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Williams  &  Bradley,  of  Swainsboro,  for 
plaintiff  in  error.  T.  N.  Brown,  of  Swains- 
boro, for  defendant  in  error. 

WADE,  C.  J.     Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  137) 

HESTER  V.  McGINNIS.    (No.  9089.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

April  9,  1918.) 

(SyUahut  hy  the  Court.) 

1.  Homestead  «=>175,  181(2)  —  Waiveb  — 
Pboof. 

A  written  waiver  of  homestead  and  exemp- 
tion is  good  between  the  parties,  though  not 
shown  by  an  execution  issued  upon  a  suit  based 
on  the  contract  wherein  the  waiver  was  made, 
and  is  provable  aliunde,  whether  the  lien  of  the 
judgment  be  general  or  special.  Flemister  v. 
Phillips,  65  Ga.  676;  Broach  v.  Powell,  79  Ga. 
79,  81,  3  S.  E.  763.  See,  also,  Davis  v.  Taylor, 
103  Ga.  366,  375,  30  S.  E.  50. 

2.  Petition  fob  Cebtiobabi— Discbetion  of 

COUBT. 

Upon  the  petition  for  certiorari  and  the 
answer  thereto,  the  court  did  not  err  in  overrul- 
ing the  certiorari. 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;   A.  J.  Cobb,  Judge. 

Suit  by  T.  L.  Hester  against  W.  A.  Mc- 
Ginnis.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 


D.  K.  Johnston,  of  Atlanta,  for  plaintiff 
In  error.  0.  A.  Nix,  of  Lawrencevllle,  for 
defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  JENKINS,  J^  concur. 


(22  Oa.  App.  237) 

LEE  V.  CENTRAL  OF  GEORGIA.  RY.   CO.* 

(No.  9598.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  12,  1918.) 

(Byllabm  hy  the  CourtJ 

Appeal  and  Ebbob  ^=»1097(1)— Affibicance 
— FoBMEB  Adjudication. 
The  judgment  of  the  trial  court  being  in  ex- 
act accordance  with  the  decision  in  this  case 
when  it  was  formerly  here  for  adjudication  (I.^ee 
V.  Central  of  Georgia  Ry.  Co.,  21  Ga.  App. 
558,  94  S.  E.  888),  the  questions  presented  by 
the  present  bill  of  exceptions  are  res  adjodicata. 
The  judgment  must  therefore  be  affirmed. 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Suit  by  B.  C.  Lee  against  the  Central  of 
Georg-ia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  21  Ga.  App.  558,  94  S.  E.  SS8. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  In  error.  Lawton  &  Cun- 
ningham and  H.  W.  Johnson,  all  of  Savannah, 
for  defendant  In  error. 

LUKE,  J.    Affirmed. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 


C22  Oa.  App.  nO> 

KRUEGER  V.  SIMMONS. '   (No.  9079.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  12,  1918.) 

(Syllabus  by  the  Court,) 

1.  Evidence  «=»^19(15),  432— Vabiation  or 
Wbitten    Instbument— Considebation. 

Where  the  only  consideration  expressed  in 
a  promissory  note  is  "value  received,"  inquiry 
into  the  consideration,  and  proof  of  what  the 
consideration  in  fact  was,  does  not  have  the 
effect  of  varying  an  unconditional  contract  in 
writing.  Either  want  or  failure  of  considera- 
tion may  be  shown  in  defense  to  a  suit  on  such 
a  note,  though  the  note  be  under  seal.  ToIl«^r 
v.  Hewitt.  12  Ga.  App.  496,  77  S.  E.  650; 
Lacey  v.  Hutchinson,  5  Ga.  App.  865,  64  S.  K. 
105;  Empire  Cotton  Oil  Co.  v.  Maxwell,  19 
Ga.  App.  493,  91  S.  E.  792,  and  citations.  If 
the  note  sued  on  undertakes  to  express  the 
consideration  as  a  term  and  condition  of  the 
contract,  proof  (unless  fraud  be  shown)  will  not 
be  admitted  to  show  a  different  consideration 
(such  as  that  the  actual  consideration  was  not 
*'one  bay  horse''  as  recited  in  the  note,  but  was 
"one  grand  piano";  for  such  proof  would  vary 
the  terms  of  the  written  instrument 

2.  Negotiable   Instbuments   —   Fbaitd    nr 

PboMISSOBT  NOTE—FAILnBE  OF  CONSIDKEA- 

tion. 
The  court  erred  in  striking  the  defendant's 
plea  of  total  failure  of  consideration. 
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Error  from  Superior  Ck)urt,  De  Kalb  CJoun- 
ty ;  C.  W.  Smith,  Judge. 

Action  between  T.  EL  Simmons  and  Wil- 
liam Krueger.  Judgment  for  Simmons  and 
Krueger  brings  error.    Reversed. 

Edmund  W.  Martin,  of  Atlanta,  for  plain- 
tiff in  error.  •  Hewlett  &  Dennis,  of  Atlanta, 
for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  197) 

COWART  V.  MADDOX.    (No.  9065.) 

(Court  of  Appeals  of  Georjria,  Division  No.  1. 

April  11,  1918.) 

(Syllabus  hv  the  Court.) 

Landlord  and  Tenant  «=>63(3),  68,  270(14) 
—DisTBESS  Warrant  Proceedings  —  Di- 
rected  Verdict— Attornment— Surrender. 
A  tenant  cannot  dispute  his  landlord's  title, 
or   attorn    to   another   claimant,   without   first 
surrendering  possession  of  the  premises.     The 
evidence  introduced,  with  all  reasonable  deduc- 
tions or  inferences  therefrom,  having  demanded 
a  finding  that  no  such  surrender  had  been  made, 
and,  there  being  no  dispute  as  to  the  amount  in- 
volved, the  judge  did  not  err  in  directing  a  ver- 
dict  for  the  plaintiff  in   th^  distress  warrant 
proceedings. 

Error  from  CHty  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Proceeding  on  distress  warrant  by  Lizzie 
Maddox  against  Raymond  Co  wart  Judg- 
ment for  the  plaintiff,  and  defendant  brings 
error.    Affirmed. 

S.  W.  Sturgls,  of  Dublin,  for  plaintCtf  in 
error.  J.  S.  Adanis,  of  Dublin,  f6r  defendant 
in  error. 

JENKINS,  J..   Judgmefit  affirmed. 

WADE),  O.  J.,  and  LUKB,  J.,  concur. 


(22  Ga.  App.  14S) 

MALLOY  ▼.  McNEEL  MARBLE  CO. 
(No.  9260.) 

'Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  9, 1918.) 

(Syllabus  hy  the  Court,) 

executobs  and  administrators      ^=»455— 
Claim  against  Estate— Action— Determi- 
nation OF  Trial  Court— Review. 
The    sole    issue    for    determination    being 
whether  a  mausoleum  provided  by  the  executors 
as  a  "suitable  protection  for  the  grave  of  the 
deceased"  was  in  fact  "suitable,"  considering 
the  cost  thereof  and  the  size  of  the  solvent 
estate,  and  the  trial  judge,  who  passed  upon 
this   question   without    the    intervention   of   a 
jury,  having  determined  the  issue  of  fact,  this 
court    cannot    review    his    finding,    since    the 
amount  contracted  for  was  not  itself  so  great 
as  to  compel  a  contrary  conclusion. 

Error  from  City  Court  of  Quitman;  W. 
H.  Long,  Judge. 

Action  by  the  McNeel  Marble  Company 
against  J.  H.  Malloy,  administrator.     Judg- 


ment for  plaintiff,  and  defendant  brings  er< 
ror.    Affirmed. 

Bennet  &  Harrell,  of  Quitman,  for  plain- 
tiff in  error.  M.  Baum,  of  Quitman,  and  D. 
W.  Blair,  of  Marietta,  for  defendant  in  er- 
ror. 

WADE,  C.  J.  According  to  the  record  in 
this  case,  Z.  W.  Oglesby  died  leaving  an  es- 
tate of  $300,000,  against  which  it  does  not 
appear  there  were  any  outstanding  demands 
The  executors  named  in  his  will  conferred 
with  the  seven  legatees  thereunder,  the 
children  of  the  deceased,  and  obtained  the 
consent  of  six  of  them  to  the  purchase  and 
erection  of  a  mausoleum  sufficient  to  hold 
the  remains  of  several  other  members  of 
his  family,  as  well  as  the  body  of  the  de- 
ceased. The  executors  thereupon  entered  in- 
to a  contract  for  the  building  of  the  mauso- 
leum at  the  price  named,  but  thereafter  re- 
signed their  trust,  and  the  plaintiff  in  error 
was  appointed  administrator  of  the  estate, 
and  subsequently  to  his  appointment  the 
mausoleum  was  completed  in  accordance  with 
the  contract.  The  administrator,  with  the 
consent  of  six  of  the  seven  legatees  under  the 
will,  paid  to  the  defendant  in  error  $1,000 
for  each  of  them,  or  a  total  of  $6,000  on  the 
agreed  contract  price.  It  appears  that  the 
remaining  heir  was  laboring  under  some 
disability  which  made  it  impossible  for  the 
administrator  to  obtain  her  consent,  and  her 
trustee,  doubting  his  authority  to  do  so,  de- 
clined to  consent  in  her  behalf.  The  admin- 
istrator refusing  to  pay  the  balance  of  $1,- 
000  due  under  the  contract,  suit  was  insti- 
tuted therefor,  and  the  defense  was  inter- 
posed that  the  value  of  the  estate  of  the  de- 
ceased did  not  authorize  the  expenditure  of 
the  sum  of  $7,000  as  a  protection  for  his 
grave  or  as  a  monument  to  him.  It  appear- 
ed on  the  trial  that  prior  to  his  death  the 
deceased  had  frequently  expressed  an  in- 
tention to  build  a  mausoleum  for  his  own 
body  and  for  other  members  of  his  family, 
and  that  he  had  even  been  negotiating  to 
this  end  with  builders  of  such  structures 
shortly  before  his  demise,  and  had  express- 
ed his  intention  to  build  a  mausoleum  as 
expensive  as  the  one  contracted  for  by  his 
executors,  though  he  had  not  definitely  fix- 
ed upon  the  amount  to  be  so  expended.  The 
Judge,  presiding  without  the  intervention  of 
a  jury,  rendered  a  finding  and  judgment  in 
favor  of  the  plaintiff  for  the  unimid  balance, 
$1,000,  with  interest  G^iere  is  no  material 
conflict  in  any  of  the  evidence  which  must 
be  considered  in  the  determination  of  this 
case.  As  stated  by  counsel  for  the  plaintiff 
in  error  in  their  briefs  on  file  In  this  court; 
the  only  question  for  decision  Is  whether  or 
not  the  executors  of  an  unincumbered  es- 
tate which,  according  to  the  evidence  was 
worth  $300,000,  and  was  admitted  in  the 
|,  briefs  of  counsel  for  both  sides  to  be  worth 
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$350,000,  had  authority,  under  the  law,  to 
make  a  contract  for  a  mausoleum  for  the 
deceased  costing  $7,000. 

Since  the  dawn  of  recorded  time  civilized 
man  has  persisted  in  the  vain  effort  to  per- 
petuate the  memory  of  his  ephemeral  life 
and  puny  achievements  throughout  the  ages 
of  the  Immeasurable  future.  The  colossal 
statues  of  Egypt  and  Assyria  and  the -Innu- 
merable tombs  and  monuments  which  lined 
•  the  Applan  Way  of  Imperial  Rome  bear  si- 
lent testimony  to  this  all-pervading  Instinct 
of  humanity.  Except  to  the  ear  attuned  by 
faith  to  catch  the  truths  sugge^ed  by  na- 
ture and  declared  by  revelation,  the  eternal 
question  remains  unanswered,  ''If  a  man  die, 
shall  he  live  again?"  .  Yet  nevertheless,  though 
material  proof  to  establish  a  future  spiritual 
existence  must.  In  the  nature  of  things,  be 
Impossible,  and  man  can  never  demonstrate 
by  the  testimony  of  his  senses  that  the  Indi- 
vidual soul  will  survive  the  shock  of  separa- 
tion from  Its  mortal  tenement,  he  would  at 
least  extend  his  life  by  preserving  for  future 
generations  some  record  of  his  eartlily  exist- 
ence, and  thus  live  beyond  the  grave  for  a 
brief  additional  time,  in  the  minds  of  the  gen- 
erations to  follow.  So  natural  and  general 
Is  this  desire  that  the  law  usually  recognizes 
the  propriety  of  not  only  interring  decently 
the  body  of  the  deceased,  but  of  erecting,  at 
the  expense  of  his  estate,  and  hence  at  the 
cost  of  his  heirs  or  legatees,  a  suitable  monu- 
ment to  perpetuate  his  memory.  This  Idea 
has  found  expression  and  Is  crystallized  In  the 
statute  law  of  this  state,  which  provides  for 
payment  of  "funeral  expenses  to  correspond 
with  the  circumstances  of  the  deceased  In 
life,  Including  the  physician's  bill  and  expens- 
es of  the  last  sickness,*'  and  that,  "If  the  es- 
tate is  solvent,  the  administrator  is  authoriz- 
ed to  provide  a  suitable  protection  for  the 
grave  of  the  deceased.'*  Civil  Code  1910,  § 
4000,  subsea  2.  As  already  said,  the  record 
In  this  case  suggests  that  the  estate  of  the  de- 
ceased was  worth  at  least  $300,000  net,  and 
nothing  appears  to  the  contrary  in  the  briefs 
of  counsel  for  both  sides.  The  mausoleum 
apparently  serves  the  joint  purpose  of  both 
grave  and  monument,  and,  if  considered 
solely  as  a  grave,  might  perhaps  be  included 
under  the  provisions  of  the  statute  authoriz- 
ing "funeral  expenses"  to  correspond  to  the 
circumstances  of  the  deceased  In  life.  Re- 
gardless of  this,  however,  if  we  consider  the 
mausoleum  merely  as  a  "protection  for  the 
grave  of  the  deceased,"  it  then  becomes  a 
question  of  fact  whether  or  not  "the  protec- 
tion" was  "suitable,"  when  the  size  of  the 
solvent  estate  Is  considered.  The  trial  Judge, 
sjttlng  as  both  court  and  jury,  passed  upon 
this  Issue  of  fact,  and  held  that  $7,000  was 
not  an  excessive  or  unreasonable  amount  to 
be  expended  for  such  purpose.  There  was 
ample  evidence  to  sustain  this  finding,  and 
this  court  cannot  say  as  a  matter  of  law  that 
this  amount  would  not  be  "suitable.".  It  Isi 


unnecessary  to  enter  into  any  discussion  as 
to  the  authority  of  the  executors  to  erect  a 
monument  over  the  grave  of  the  deceased. 
It  Is  not  disputed  that  the  mausoleum  in  ques- 
tion was  a  protection,  and  a  sufficient  protec- 
tion, for  his  grave,  as  well  as  a  monument  to 
his  memory,  and  the  only  question  was 
whether  the  amount  contracted  for  was  too 
great,  and  hence  not  "suitable,"  In  view  of  the 
size  of  the  estate.  Since  the  cost  of  the  mau- 
soleum contracted  for  was  not  so  great  and  so 
utterly  disproportionate  to  the  size  of  the 
solvent  estate  as  to  compel  the  conclusion 
that  the  protection  thus  afforded  the  grave  of 
the  deceased  could  not  be  reasonably  <dassl- 
fied  as  "suitable,"  the  Judgment  of  the  lower 
court  must  be  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 

"  -  (22  Gfu  App.  210) 

McWHORTER  v.  SWIU.EY  et  bL 
(No.  9053.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

April  12,  1918.) 

(Syllabus  by  the  Court,) 

1.  DiSCHABGE  OF   SUBETT— STATUTE. 

"Any  act  of  the  creditor,  either  before  or 
after  judgment  against  the  principal,  which  in- 
jures the  surety  or  increases  his  risk,  or  exposes 
him  to  greater  liability,  will  discharge  him.** 
Civ.  Code  1910,  {  3544. 

2.  AP]PEAL   AND   EBBOB  «=:»1001(1)'-BkVIEW-^ 

Evidence— Pbincipal  and  Subett. 
Where  the  fact  of  suretyship  does  not  ap- 
pear on  the  face  of  the  note,  it  may  be  proved 
by  parol  testimony.  Civ.  Code  1910,  J  3556. 
See,  also.  Buck  v.  Bank  of  the  State  of  (Seorgia^ 
104  Ga.  6(M>,  30  S.  E.  872  (1) ;   Bishop  v.  Geor- 

gia  National  Bank,  13  Ga.  App.  38,  78  S.  E. 
47  (2).  There  being  evidence  to  show  that  the 
defendants  in  this  case  were  sureties,  this  de- 
termines their  relationship  to  the  contract, 
since  this  was  a  matter  solely  for  the  jury,  and 
they  BO  found. 

3.  USUBT  ^=»127— lilABILITT  OF  SUBETT. 

Where  a  surety  signs  an  ordinary  promis- 
sory note,  containing  a  homestead  waiver,  in 
ignorance  that  it  is  tainted  with  usury,  the  law 
relieves  him  from  all  liability  thereon.  Prather 
V.  Smith,  101  Ga.  283,  28  S.  E.  857  (2) ;  Small 
V.  Hicks.  81  Ga.  691,  8  S.  E.  628;  Lewis  v. 
Brown,  89  Ga.  115,  14  S.  E.  881;  Harrington 
V.  Findley,  89  Ga.  385,  15  S.  E.  483 ;  Vandiver 
V.  Wright,  94  Ga.  698.  19  S.  E.  990;  Denton 
V.  Butler  &  Stevens,  99  Ga.  264,  25  S.  E.  624; 
Whilden  v.  Milledgeville  Banking  Co.,  3  Ga. 
App.  69,  59  S.  E.  336  Q) ;  ^urr  v.  Keesler,  3 
Ga.  App.  188,  59  S.  E.  596  (1) ;  King  ▼.  State, 
9  Ga.  App.  714,  72  S.  B.  177  (3).  There  was 
ample  evidence  in  this  case  to  support  a  find- 
ing that  the  defendants  had  no  knowledge,  at 
the  time  they  signed  the  note  sued  on,  that  it 
was  tainted  with  usury. 

4.  Appeal  and  Ebbob  ^=»1005(2)  —  Sufti- 
ciENCT  OF  Evidence— Review. 
There  being  evidence  to  warrant  the  jury  in 
sustaining  the  defense  that  tl^e  defendants  were- 
mere  sureties  on  a  homestead  waiver  note,  taint- 
ed with  usury  of  which  they  had  no  knowledge, 
this  court  cannot  interfere,  and  the  judgment 
in  overruling  the  motion  for  a  new  trial  is  af- 
firmed. 

Error  from  Superior  Court,  Worth  Coan- 
ty;  R.  Eve,  Judge. 
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Action  by  J.  O.  McWhorter  against  A  O. 
SwiUey  and  othera.  Judgment  for  defend- 
ants, motion  for  new  trial  oyermled,  and 
plaintiff  brings  error.    AfQrmed. 

J.  H.  Tipton,  of  Sylvester,  for  plaintiff  in 
error.  Passmore  &  Forehand,  of  Sylvester, 
for  defendants  in  error. 

WADE,  O.  J.    Affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 

(22  Ga.  App.  21d) 

BANK  OF  HARLEM  v.   PHILLIPS. 

(No.  9268.) 
(0>urt  of  Appeals  of  Georgia,  Division  No.  1. 

April  12,  1918.) 

(SyUabus  hy  the  Court.) 

Appeal  and  Ebbob  «=»1015(1)— Question  of 
Fact— JuBisDicTioN  of  Court  of  Appeals. 
The  motion  for  a  new  trial  is  based  upon 
the  general  grounds  only,  and  complains  of  a 
verdict  which  is  supported  by  some  evidence  au- 
thorizing the  inferences  drawn  by  the  jury,  and 
the  verdict  has  been  approved  by  the  trial 
judge.  This  court  is  therefore  without  author- 
ity to  interfere,  and  the  judgment  is  affirmed. 

Error  from  Superior  Court,  CJolumbia 
County ;  H.  C.  Hammond,  Judge. 

Action  between  the  Bank  of  Harlem  and  F. 
H.  Phillips.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

P.  B.  Johnson  and  J.  T.  West,  both  of 
Thomson,  for  plaintiff  in  error.  J.  T.  Olive, 
of  Harlem,  and  Archibald  Blackshear,  of 
Angnsta,  for  defendant  in  error. 

WADE,  a  J.    Affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


<22  Ga.  App.  168) 

MORGAN  HARDWARE  CO.  ▼.  AMERICAN 
CARRIAGE  CO.     (No.  9091.) 

{Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  10,  1918.) 

(ByUahu9  ly  the  Court,) 

liiKiTATioif  OP  Actions  ^s»149(6),  150(4)  — 
New  Promise. 
This  was  a  suit  on  a  contract  for  the  pur- 
chase price  of  a  surrey,  where  the  original  right 
of  action  had  become  barred,  and  the  plaintiff 
relied  upon  letters  written  b^  the  defendant 
after  the  purchase,  as  conatitutmg  new  promises 
to  pay,  such  as  would  prevent  a  bar,  under  the 
statute,  to  the  original  action.  Each  of  the 
letters  thus  relied  on  proposed  payment  only 
upon  the  express  condition  that  credit  should 
first  be  given  to  the  defendant  for  the  value 
of  the  top  belonging  to  the  surrey,  which  top 
had  been  previously  returned.  It  appears,  from 
the  evidence,  that  the  terms  of  settlement  thus 
proposed  had  never  been  accepted  by  the  seller ; 
that  no  adjustment  of  the  amount  of  the  credit 
thus  claimed  in  general  terms  by  the  defendant 
bad  ever  been  effected.  The  suit  as  filed  was 
for  the  full  amsunt  of  the  purchase,  including 
the  top,  less  a  stated  sum  which  plaintiff  had 
previously  dbiing  the  course  of  the  controversy, 
offered  to  deduct,  not  as  representing  the  value 


of  the  top,  but  solely  by  way  of  compromise,  and 
which  oner  the  defendant  had  Refused  to  accept 
The  defendant  demurred  to  the  petition  as 
amended,  on  the  ground  that  it  showed  that  the 
cause  of  action  was  barred.  This  demurrer  was 
overruled.  Pleas  were  also  filed,  setting  up  a 
bar  by  the  statute,  and  total  failure  of  consid- 
eration. The  jury  found  in  favor  of  the  plaintiff 
for  a  portion  of  the  amount  sued  for^  and  the 
defendant  made  a  motion  for  a  new  trial,  which 
was  refused,  and  the  movant  excepted. 

Heldf  where  a  new  promise,  accompanied  by  a 
condition,  is  relied  upon  as  fixing  a  subsequent 
date  from  which  the  period  of  limitation  of  a 
right  of  action  shall  commence  to  run,  the  prom- 
ise becomes  effectual  only  upon  acceptance  and 
compliance  with  the  condition  accompanying  it. 
Bulloch  V.  Smith,  15  Ga.  395  (4);  26  Oyc. 
1347.  The  plaintiff  never  having  accepted  the 
offer  as  contained  in  the  letters  of  defendant, 
but  havine  declined  to  comply  with  the  condi- 
tion thereby  imposed,  it  cannot  rely  upon  such 
a  proposal  as  an  absolute  promise  to  pay;  nor 
could  a  general  admission  of  an  indebteaness, 
unsettled  in  amount,  be  relied  upon  as  consti- 
tuting a  new  promise  to  pay  a  particular  de- 
mand, since,  in  order  for  such  a  promise  to 
avail,  it  must  be  for  a  sum  which  is  itself  defi- 
nite, or  one  capable  of  being  reduced  to'  a  cer- 
tainty, and  cannot  be  dependent  on  the  siibse- 
guent  agreement  of  parties  or  the  finding  of  a 
jury  upon  such  an  issue.    26  Cyc.  1331. 

Error  from  City  Court  of  Polk  County ;  J. 
K.  Davis,  Judge. 

Action  by  the  American  Carriage  (Company 
against  the  Morgan  Hardware  Company. 
Demurrer  to  petition  overruled,  and  judg- 
ment for  plaintiff  in  part,  motion  for  new 
trial  refused,  and  defendant  excepts  and 
brings  error.    Reversed. 

F.  A  Irwin,  of  Cedartown,  and  Mnndy  & 
Mnndy,  of  Rockmart,  for  plaintiff  in  error. 
Fielder  &  Fielder,  of  Cedartown,  for  defend- 
ant in  error. 

JENKINS,  J.    Judgment  reversed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(22  Oa.  App.  184) 

WEST  et  aL  v.  ATLANTA  LOAN  &  SAVING 

CO.     (No.  9333.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  10,  1918.) 

(ByUabiu  hy  the  Court.) 

1.  Appeal  and  Ebbob   $==>680(2)  ^  Rulino 
ON  Demubbebt-Review. 

The  demurrer  not  being  set  out,  and  no  ex- 
ception pendente  lite  to  the  ruling  of  the  court 
thereon  appearing,  the  question  raised  by  it 
cannot  be  considered. 

2.  DiscovEBY   ^=>107— Refusal  to  Peoducb 
Rbcobd&-~Statute. 

The  court  did  not  err  in  refusing  to  grant 
a  nonsuit  because  of  an  alleged  failure  of  the 
plaintiff  to  produce,  under  notice,  certain  rec- 
ords. 

3.  Appeal  and   Ebbob   ^=»843(2)— Issxtes— 
Detebmination. 

Inasmuch  as  the  trial  judge  directed  a  ver- 
dict for  only  the  principal  and  legal  interest, 
it  is  not  necessary  to  determine  as  to  the  right 
of  the  plaintiff  under  its  charter  to  charge  in- 
terest, and  fix  and  collect  penalties  for  non- 
payment of  installments   due   on  loans.     The 
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Terdict  was  authorized,  and  the  court  did  not 
err  in  dismisbing  the  certiorari. 

(Additional  Syllahua  hy  Editorial  Staff  J 

4.  Usury   ^=»76— Usurious  Note— Effect. 

That  a  note  to  a  loan  and  savings  bank 
charged  or  reserved  a  rate  of  interest  in  excess 
of  legal  rate  Would  not  make  it  void,  but,  if 
usurious,  would  merely  forfeit  the  excess  of 
interest. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L,  Bell,  Judge. 

Action  by  the  Atlanta  Loan  &  Saving  Com- 
pany against  Mrs.  J.  E.  West  and  others. 
Judgment  for  plaintiff  and  certiorari  dis- 
missed, and  defendants  bring  error.  Af- 
firmed. 

The  Atlanta  Loan  &  Saving  Company 
brought  suit  against  Mrs.  J.  E.  West  et  al.. 
In  the  municipal  court  of  Atlanta,  on  a  prom- 
issory note.  The  defendants  filed  a  special 
demurrer  to  the  petition.  It  was  overruled, 
and  a  verdict  was  rendered  in  favor  of  the 
plaintiff.  A  new  trial  was  granted  on  mo- 
tion of  the  defendants,  and  upon  the  second 
trial  they  Insisted  on  their  special  demurrer. 
The  trial  judge  held  that,  the  demurrer  hav- 
ing been  overruled  In  a  preceding  trial,  the 
question  raised  by  It  was  closed  and  could 
not  be  opened  on  a  second  trial  of  the  cause. 
The  case  proceeded  to  trial,  and  a  verdict 
for  the  plaintiff  was  directed  for  the  princi- 
pal and  legal  Interest,  the  amount  less  than 
that  for  which  suit  was  brought.  The  de- 
fendants' certiorari  was  dismissed  by  the 
judge  of  the  superior  court,  and  they  ex- 
cepted. 

Hill  &  Adams,  of  Atlanta,  for  plaintiffs  In 
error.  Philip  Weltner,  of  Atlanta,  for  de- 
fendant In  error. 

HARWELL,  J.  [1]  1.  This  case  was  tried 
twice  In  the  municipal  court  The  pe- 
tition for  certiorari  alleged  that  on  the  sec- 
ond trial  the  plaintiffs  In  error  insisted  on 
the  demurrer  which  had  been  overruled  on 
the  first  trial.  The  demurrer  not  being  set 
out,  and,  according  to  the  answer,  no  excep- 
tion pendente  lite  having  been  taken  to  the 
order  overruling  the  demurrer,  this  ground 
cannot  be  considered. 

[2]  2.  The  motion  made  by  the  defendants 
to  grant  a  nonsuit,  because  of  an  alleged 
failure  of  the  plaintiff  to  produce,  under  no- 
tice (Civil  Code,  §  5839),  certain  records,  was- 
without  merit.  The  book  of  fines  and  penal- 
ties was  produced  by  the  plaintiff;  and,  as 
to  the  original  carbon  copies  of  certain  no- 
tices, the  testimony  for  the  plaintiff  was 
that  it  kept  no  carbon  copies.  Moreover, 
"before  judgment  can  be  entered  against  a 
party  for  failure  to  produce  books  or  papers 
In  accordance  with  a  notice  served  upon 
him  In  terms  of  the  statute,  It  Is  necessary 


that  there  should  be  a  peremptory  written 
order  made  by  the  judge  and  entered  upon 
the  minutes  of  the  court,  requiring  the  party 
to  produce  the  books  or  papers  within  a  rea- 
sonable time,  according  to  the  circumstances 
of  the  case."  Marshall  et  al..  Trustees,  v. 
McNeal,  114  Ga.  622,  40  S.  E.  796;  Central 
of  Ga.  Ry.  Co.  v.  Lewis,  2  Ga.  App.  428,  58 
S.  E.  674;  Carter  v.  Southern  Hallway  Co., 
3  Ga.  App.  39,  59  S.  E.  209. 

[3, 4]  3.  The  petition  for  certiorari  com- 
plains that  the  court  erred  In  refusing  to 
grant  a  nonsuit  at  the  conclusion  of  tbe 
plaintiff's  testimony.  It  also  complains  that 
the  court  erred  In  directing  a  verdict  for  the 
plaintiff,  upon  the  general  ground  that  the 
direction  of  a  verdict  was  contrary  to  law; 
and  further  because  it  is  insisted  that  the 
plaintiff,  the  Atlanta  Loan  &  Saving  Com- 
pany, Is  not  a  building  and  loan  association 
or  like  association  under  the  provisions  of 
section  2878  of  the  Civil  Code,  and  La  not 
entitled  to  the  privileges  of  those  associa- 
tions as  to  Interest  charges*;  and  that  the  note 
and  contract  given  to  the  plaintiff  by  the 
defendants  was  infected  with  usury  and  Toid, 
and  that  the  plaintiff  was  not  entitled  to  re- 
cover any  amount.  The  defendants  intro- 
duced no  evidence.  Since  the  court  directed 
a  verdict  for  only  the  principal  and  legal 
Interest,  it  is  not  necessary  to  determine 
whether  the  plaintiff  is  entitled  to  the  privi- 
leges granted  to  building  and  loan  associa- 
tions or  like  associations  under  the  provi- 
sions of  Civil  Code,  $287^  That  tbe  note 
charged  or  reserved  a  rate  of  interest  in  ex- 
cess of  the  legal  rate  would  not  make  it  void. 
If  usurious,  the  effect  is  simply  to  forfeit 
tbe  excess  of  Interest  above  the  legal  rate; 
the  note  and  contract  having  been  made  on 
May  25,  1916,  prior  to  the  act  of  the  Legisla- 
ture, approved  August  18,  1916,  which  for- 
feits all  Interest  in  a  usurious  contract. 
Code,  §  8444,  which  makes  it  a  misdemeanor 
to  charge  more  than  a  certain  rate,  does  not 
attempt  to  annul  the  contract  The  section 
following  (section  3445)  says: 

"Tbe  preceding  section  shall  not  be  constni- 
ed  as  repealing  or  impairing  the  usury  laws  now 
existing,  but  aa  being  cumulative  thereto.** 

A  contract  is  not  rendered  void  under  tbe 
laws  of  this  state  by  the  fact  that  it  is  taint- 
ed with  usury.  We  do  not  mean  to  say  that 
the  contracts  made  by  the  plaintiff  were 
usurious.  It  may  be  strictly  within  its  rights 
under  Its  charter  for  such  charges  of  inter- 
est and  penalties  as  it  makes.  We  simply 
say  that,  since  the  court  directed  a  verdict 
for  only  the  principal  and  legal  interest,  it 
is  not  necessary  to  determine  this  question. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLQpDWORTH,  J^ 

concur. 
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(22  Ga.  App.  170) 

LEXINGTON    PRESBYTERIAN    CHURCH 
V.  REID  et  al.     (No.  9137.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Apnl  10,  1918.) 

(Syllabus  ly  the  Court.) 

CORFOBATIONS    «=»90(7)    —   ACTION    ON    SUB- 

stiRiPTioN— Nonsuit. 
The  sait  was  based  upon  a  contract  under 
tho  terms  of  which  the  defendants  agreed  to 
purchase  from  the  plaintiff  certain  stock  in  an 
insurance  company,  at  a  specified  price,  when 
the  corporate  domicile  of  the  company  was  re- 
moved from  its  then  location  to  another  county. 
The  evidence  did  not  show  that  any  amend- 
ment to  the  charter  of  the  corporation  was 
ever  obtained,  authorizing,  the  removal  of  its 
principal  office  as  stipulated  in  the  contract. 
and  consequently  no  complete  legal  removal 
was  ever  in  fact  effected.  The  allegations  in 
the  netition,  therefore,  not  being  sustained  by 
proof^  a  nonsuit  was  proper. 

Error  fi^om  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Suit  by  the  Lexington  Presbyterian  Church 
against  W.  W.  Reid  and  others.  Judgment 
of  nonsuit,  and  plaintiff  brings  error.  Cause 
transferred  from  Supreme  Court  (93  S.  E. 
208).    Affirmed. 

Joel  Cloud,  of  Lexington,  and  Colquitt  & 
Conyers,  of  Atlanta,  for  plaintiff  in  error. 
F.  A.  Hooper,  of  Atlanta,  for  defendants  in 
error. 

WADE,  a  J.  The  plaintiff  brought  suit 
against  the  defendants  under  the  provi- 
sions of  a  written  contract,  in  which  the 
defendants  agreed  to  purchase  from  the 
plaintiff  certain  stock  in  the  Empire  Life  In- 
surance Company  at  a  specified  price,  "in 
case  Empire  Life  Insurance  Company  is  mov- 
ed to  Augusta."   The  petition  alleged  that : 

"In  so  far  as  the  corporate  action  [of]  said 
E>mpire  Life  Insurance  Company  to  that  ef- 
fect was  possible,  the  said  amendment  was  ac- 
cepted and  said  removal  was  accomplished,  and 
defendants,  as  officers  and  agents  of  said  Em- 
pire Life  Insuranco  Company  for  more  than 
two  years,  treated  said  removal  as  accom- 
plished.'* 

The  only  witness  introduced  for  the  plain- 
tiff was  Joel  Cloud,  who  made  the  contract 
with  the  defendants  as  one  of  the  trustees 
of  the  Lexington  Presbyterian  Church.  He 
testified  that  In  consequence  of  the  execu- 
tion of  the  aforementioned  contract  he  with- 
drew his  objection,  for  and  in  behalf  of  the 
plaintiff,  to  a  proposed  amendment  to  the 
charter  of  said  Insurance  company,  changing 
its  principal  office  to  Augusta,  and  thereupon 
such  amendment  was  authorized  by  all  the 
stockholders  present  at  a  meeting  duly  call- 
ed for  that  purpose.  This  action  was  taken 
by  the  stockholders  in  attendance  at  said 
meeting  on  October  29,  1912,  the  same  day 
the  contract  sued  upon  was  executed.  It 
does  not  appear  from  the  testimony  in  be- 
half of  the  plaintiff  that  an*  amendment  to 
the  charter,  authorizing  the  change  of  the 
principal  office  of  the  insurance  company  to 


\  Augusta,  was  ever  in  fact  obtained,  or  even 
that  any  further  steps  were  taken  in  this 
direction.  In  1913  the  Legislature  passed  an 
act  (Acts  of  1913,  p.  49  et  seq.),  which  was  ap- 
proved on  August  19th  of  that  year,  provid- 
ing before  such  an  amendment  to  the  charter 
of  an  insurance  company  can  be  allowed  It 
must  be  made  to  appear,  by  a  certified  abstract 
from  the  minutes  of  the  board  of  directors, 
"that  the  application  for  the  proposed  amend- 
ment has  been  authorized  by  the  vote  of  a  ma- 
jority In  amount  of  the  entire  capital  stock 
at  a  meeting  of  the  stockholders  called  for 
the  purpose."  The  evidence  does  not  dis- 
close that  before  the  passage  of  the  act  of 
1913,  under  and  by  virtue  of  the  authority 
conferred  in  the  stockholders'  meeting  of 
October  29, 1912,  the  necessary  steps  were  in 
fact  taken  to  effect  a  legal  removal  of  the 
principal  office  of  the  Empire  Life  Insurance 
Company  from  Atlanta,  Ga.,  to  Augusta,  Ga., 
by  a  change  in  the  charter  of  the  corporation. 
Neither  does  it  appear  that  subsequently  to 
the  passage  of  the  act  of  1913  any  stockhold- 
ers* meeting  was  called  to  consider  any  such 
proposed  amendment,  or  that  the  change  of 
location  was  authorized  as  required  by  said 
act.  Conceding  the  contention  of  the  plain- 
tiff in  error  that  the  Judgment  of  the  supe- 
rior court  overruling  various  demurrers  to 
the. petition  became  the  law  of  the  case,  since 
no  exception  .was  taken  thereto,  and  there- 
fore that  the  petition  set  forth  a  good  cause 
of  action,  and  the  allegations  therein  contain- 
ed, if  sustained  by  proof,  would  authorize  a 
recovery  by  the  plaintiff,  the  plaintiff  failed 
to  carry  the  burden  of  establishing  such 
allegations.  The  fourteenth  paragraph  of 
the  plaintiff's  petition  is  as  follows : 

"In  so  far  as  the  corporate  action  [of]  said 
Empire  Life  Insurance  Company  to  that  effect 
was  possible,  the  said  amendment  was  accepted 
and  said  removal  was  accomplished,  and  defend- 
ants as  officers  and  agents  of  said  Empire  Life 
Insurance  Company  for  more  than  two  years 
treated  said  removal  as  accomplished.  Con- 
tracts for  sale  of  large  amounts  of  stock  were 
made  with  citizens  of  Aueusta,  6a.,  and  agree- 
ments entered  into  by  which  the  investment  of 
a  large  amount  of  money  in  an  office  building 
in  Augusta  was  entered  upon  and  begun.  Peti- 
tioner avers  that  in  fact  and  in  law  the  remov- 
al of  said  Empire  Life  Insurance  Company 
from  Atlanta  to  Augusta  was  made;  but  that, 
even  If  the  actual  physical  removal  has  not  been 
completed,  defendants  are  estopped  from  mak- 
ing any  such  contention.*' 

It  will  be  observed  that  the  paragraph 
above  quoted  contains  the  following  precise 
allegation : 

"In  so  far  as  the  corporate  action  [of]  said 
Ehnpire  Life  Insurance  Company  to  that  ef- 
fect was  possible,  tho  said  amendment  was  ac- 
cepted and  said  removal  was  accomplished." 

Under  the  ruling  made  on  demurrer,  which - 
was  unexcepted  to,  if  this  allegation  had 
been  sustained  by  proof,  together  with  other 
necessary  allegations  in  the  petition,  a  re- 
covery for  the  plaintiff  must  have  resulted. 
The  facts  likewise  alleged  in  the  fourteenth 
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paragraph  of  the  petition,  as  a  basis  for  the 
conclusion  therein  set  forth,  "that  even  If 
the  actual  physical  removal  has  not  been 
completed,  the  defendants  are  estopped  from 
making  any  snch  contention/'  If  admitted  to 
be  true,  were  met  by  the  plea  in  avoidanoe, 
set  out  in  the  sixth  paragraph  of  the  defend- 
ants* answer,  setting  up  that  the  original 
steps  taken  on  October  29,  1912,  towards 
the  removal  of  the  principal  office  of  the 
company  were  rendered  nugatory  by  the  act 
of  1913  aforesaid,  which  changed  the  law 
under  which  such  a  removal. could  be  effect- 
ed before  the  contemplated  amendment  to 
the  charter  was  in  fact  obtained,  and  fur- 
ther alleging  that  no  corporate  action  had 
been  taken  by  the  insurance  company  since 
the  passage  of  the  aforesaid  act  of  1913,  and 
therefore  its  headquarters  had  never  been 
moved  to  Augusta,  and  the  legal  residence  of 
the  corporation  remained  In  Fulton  county. 
The  contract  upon  which  the  suit  was  bas- 
ed was  expressly  conditioned  upon  the  re- 
moval of  the  Insurance  company  to  Augusta, 
and  under  its  terms  the  defendants  were 
not  bound  to  purchase  the  stock  of  the  plaln- 
tiflf  at  the  price  specified,  whenever  such  re- 
moval should  be  authorized  by  the  corpora- 
tion or  attempted  by  its  officers,  or  the  fact 
of  such  removal  recognized  or  understood  by 
such  officers ;  but  to  make  the  contract  bind- 
ing there  must  have  been  an  actual  complete 
and  entire  removal  at  law,  and  this  could 
not  have  been  effected  so  far  as  this  plaintiff 
was  concerned  until  all  the  requisite  legal 
steps  had  been  taken  and  the  charter  itself 
amended  so  as  to  constitute  Augusta,  6a., 
the  principal  office  of  the  company.  Not 
only  was  no  amendment  obtained,  but  no 
such  removal  was  even  accomplished  as  al- 
leged in  the  petition,  to  wit,  "in  so  far  as 
the  corporate  action"  of  the  insurance  com- 
pany to  that  effect  was  possible,  since  it  was 
not  shown  that,  in  pursuance  of  the  reso- 
lution authorizing  the  change,  any  further 
corporate  action  whatsoever  was  taken  to- 
wards obtaining  the  proposed  amendment  to 
the  charter,  by  the  directors  or  other  offi- 
cers of  the  company,  before  the  approval  of 
the  act  of  1913 ;  nor  was  it  shown  that  after 
that  act  went  into  effect  the  necessary  au- 
thority under  its  express  requirements  was 
obtained  from  the  stockholders,  or  any  oth- 
er corporate  action  whatsoever  taken  to 
effect  the  removal  which  had  been  author- 
ized before  the  passage  of  said  act  Hence, 
in  the  absence  of  any  evidence  showing  even 
that  a  petition  to  change  the  principal  of- 
fice of  the  cori)oration  was  ever  filed  in  ac- 
cordance with  law,  by  virtue  of  the  reso- 
lution adopted  by  the  stockholders  on  Oc^ 
tober  29,  1912,  prior  to  the  time  when  such 
resolution  was  nullified  by  the  passage  of 
the  act  of  1913,  or  that  any  steps  whatever 
were  taken  by  any  of  the  officers  or  stock- 
holders of  the  corporation  after  the  passage 


of  said  act  towards  effecting  the  removal, 
it  is  dear  that  the  plaintiff  failed  to  estab- 
lish the  necessary  allegation  that  the  re- 
moval was  in  effect  accomplished  "In  eo  tar 
as  the  corporate  action  [of]  said  E2mpire  life 
Insurance  Company  to  that  effect  was  pos- 
sible*'; and,  no  removal  being  accomplish- 
ed even  so  tar  as  the  corporation  was  able 
to  act  through  its  officers,  neither  under  the 
precise  terms  of  the  contract  nor  In  law 
was  the  case  made  out,  and  the  trial  court 
properly  awarded  a  nonsuit 
Judgment  affirmed. 

JENKINS  and  LUKE,  J  J.,  concur. 

(22  Oo.  App.  22S) 
McDANIEL   T.    BANK    OF    BETHLEHEM. 

(No.  9414.) 

(Court  of  Appeals  of  Ceorgia,  Division  Now  1. 

April  12,  191&) 

(Byllahu4  by  the  Court  J  . 

1.  Bills  ano  Notes  ^=»478,  537(1>— Acnoir 
BT  Tbansfebee  —  Defense— DiBEorso  Ykb- 
nicT. 
The  acti<»  was  brought  by  tiie  transferee 
of  a  note  wnich  contained  the  recital  that  it 
was  one  of  a  series  given  for  the  purchase  price 
of  lands  described  in  a  bond  for  titles  of  even 
date  therewith,  executed  by  the  payees  to  the 
maker,  and  that,  if  any  one  of  tho  notes  should 
not  be  paid  at  maturity,  then  all  of  the  aeries 
should  become  due  and  payable;    it  being  ex- 
pressly agreed  that  time  was  of  the  essence  of 
the  contract,  and  that,. if  the  particular  note 
sued  upon  was  not  paid  at  maturity  (November 

1.  1916)  it  should  become  rent  for  the  said 
lands  for  the  year  1916.  The  pica  of  the  de- 
fendant alleged  that  the  transferee  acquired 
the  note  with  knowledge  that  the  lands  therein 
referred  to  had  been  previously  sold  to  a  third 
person,  and  it  was  therefore  impossible  for 
the  payees  to  convey  any  title  to  said  lands  to 
the  defendant  The  defendant  did  not  allege 
in  his  plea  or  amended  plea  that  the  amonnt 
of  the  note  was  not  a  fair  and  reasonable  ren- 
tal for  the  lands  for  the  year  named  in  the  note, 
or  was  in  excess  of  such  legal  damages  for  the 
breach  of  the  contract  for  the  sale  of  the  land 
as  could  be  actually  computed,  and  that  its 
denomination  as  rent  was  merely  a  device  to 
obtain  a  legal  penalty. 

Held,  the  trial  judge  did  not  err  in  holding 
that  80  far  as  the  rent  consideration  named  in 
the  note  was  concerned,  and  regardless  of  the 
precise  notice  the  transferee  had  of  the  nature 
of  the  contract,  no  sufficient  defense  was  in- 
terposed; and,  the  value  of  the  cotton  agreed 
to  be  paid  being  admitted,  the  judge  did  not 
err  in  directing  a  verdict  in  behalf  of  the 
plaintiff  for  the  full  amount  of  his  demands. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Bills  'ano  Notes  ^=»357— Holoeb  as  CoTj- 
LATERAL— Rights. 

In  view  of  Civ.  Code  1910,  t  4289,  the  hold- 
er of  negotiable  instrument  transferred  as  col- 
lateral for  a  debt  is  as  fully  protected  as  if 
he  had  purchased  the  note  outright. 

3.  Pleooes  ^=»58(1)^Gollatebal— Biqhtb 
of  holdeb. 

The  holder  of  paper  obtained  as  collateral 
security  can  recover  only  amount  of  debt  se- 
cured, where  the  maker  has  a  good  defense 
against  the  original  payee,  in  which  case  the 
holder  is  entitled  to  stand  on  a  better  footing 
than  the  original  payee  only  pro  tanto. 
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4.   PiJ:DOEB    ^==>58(5)  —  GoZXATBBALr— AlIOUNT 

Secubed. 
Without  proof  to  contrary,  it  will  be  prer 
Bumed  that  the  debt  due  the  transferee  and  se- 
cured by  collateral  paper  is  equal  to  or  exceeds 
the  amount  of  the  security. 

6.  Evidence  ^=>437  — Usubt  ^=»11&— Pabol 
Evidence. 
While  a  valid  written  contract  may  not  or^ 
dinarily  be  contradicted  by  parol,  it  is  com- 
petent to  show  by  parol  that  a  writing  is  but 
a  cover  for  usury,  penalty,  or  forfeiture. 

Error  from  Superior  Court,  Barrow  CJoun- 
ty ;  A.  J.  Cobb,  Judge. 

Suit  by  the. Bank  of  Bethl^em  against  W. 
H.  McDaniel.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

The  Bank  of  Bethlehem  brought  suit 
against  McDaniel  as  principal,  and  B.  S.  Har- 
ris and  E.  V.  Harris  as  indorsers,  on  a  note 
for  5,000  pounds  of  middling  lint  cotton,  of 
the  alleged  value  of  19  cents  per  pound,  dat- 
ed January  27,  1913,  and  due  November  1, 
1916,  payable  by  its  terms  to  E.  S.  Harris 
and  E.  V.  Harris,  and  by  them  Indorsed  to 
the  plaintiff.  The  copy  of  the  note  attached 
to  the  petition  contains  the  following  re- 
cital: 

"This  note  is  one  of  a  series  of  notes  for  the 
purchase  money  of  lands  described  in  bond  for 
title  executed  this  day  by  the  payees,  and  it  is 
hereby  agreed  that  if  any  one  of  said  notes 
should  not  be  paid  at  maturity,  or  the  interest 
on  said  notes,  then  all  other  notes  of  said 
series  shall  become  due  and  payable;  it  being 
expressly  agreed  that  time  is  the  essence  of 
this  contract ;  and,  should  this  note  not  be  paid 
at  maturity,  I  agree  that  same  shall  become 
rent  for  said  lands  for  the  year  1916." 

The  indorsers  entered  no  appearance,  but 
McDaniel,  the  maker  of  the  note,  filed  a  plea, 
In  which  he  made  no  distinct  denial  of  the 
allegation  as  to  the  existence  of  the. indebt- 
edness claimed  and  the  proper  transfer  of 
the  note  therein  described,  but  merely  set  up 
that  the  paragraph  containing  these  allega- 
tions was  "neither  admitted  nor  denied,  for 
want  of  sufficient  information  of  the  transac- 
tion alleged."  It  was  further  alleged,  in  the 
original  plea,  that  the  note  sued  upon  was 
one  of  a  series  given  by  the  defendant  Mc- 
Daniel to  E.  S.  and  E.  V.  Harris  in  payment 
for  certain  land,  as  would  appear  from  an 
examination  of  a  bond  for  titles  made  to  said 
defendant  by  said  E.  S.  and  B.  V.  Harris,  a 
copy  of  which  was  attached  to  the  plea.  The 
defendant  alleged  also  that  he  had  paid  to 
the  Messrs.  Harris,  in  compliance  with  the 
terms  of  the  bond,  15  bales  of  cotton,  7  in  the 
fall  of  1913.  and  8  in  the  fall  of  1915,  and 
that  the  money  value  of  the  bales  remaining 
unpaid,  under  the  provisions  of  the  contract, 
was  about  $2,240,  the  full  value  of  the  tract 
of  land.  He  likewise  alleged  in  this  connec- 
tion that,  at  the  time  the  bond  for  titles  was 
made  to  him,  E.  S.  and  EI  V,  Harris  had  al- 
ready made  a  deed  to  the  Farmers'  Bank  of 
Monroe,  to  secure  an  indebtedness  of  $2,234.- 
82,  due  by  them  to  that  bank,  by  a  deed  dat- 


ed April  15,  1912,  and  recorded  on  the  same 
day — all  of  which  facts  he  did  not  discover 
until  about  the  middle  of  October,  1916,  about 
the  time  he  received  notice  from  the  plaintiff 
that  it  held  the  note  sued  upon.  Certain 
equitable  prayers  of  the  defendant  need  not 
be  considered  for  the  purposes  of  this  case. 
The  bond  for  titles  referred  to  described  the 
land  and  fixed  the  total  price  to  be  paid 
therefor  at  23,000  pounds  of  middling  lint 
cotton,  or  46  bales  of  500  pounds  each,  to  be 
paid  as  follows:  Ten  bales  on  November  1, 
1913,  10  bales  on  November  1,  1914,  10  on 
November  1,  1915,  10  on  November  1,  1916, 
and  6  on  November  1,  1917.  The  bond  for  ti- 
tles contained  the  following  provision: 

''Time  being  the  essence  of  this  contract,  it 
is  agreed  that^  if  any  of  the  notes  listed  be- 
low are  not  paid  promptly  at  maturity,  the  hold- 
er thereof  may  at  his  option  declare  all  of  said 
notes  due  and  proceed  to  coUect  the  same,  and 
treat  the  note  during  the  year  in  which  such 
default  may  be  made  as  rent  for  that  year." 

By  leave  of  the  court,  and  subject  to  ob- 
jection by  counsel  for  the  plaintiff,  the  de- 
fendant amended  his  original  plea  on  Sep- 
tember 26,  1917,  and  specifically  denied  the 
allegations  of  indebtedness  in  the  second  par- 
agraph of  the  plaintiff's  petition,  referred  to 
above.  In  the  second  paragraph  of  this 
amendment  the  defendant  alleged  that  the 
Bank  of  Bethlehem  was  not  the  transferee 
of  the  note  sued  on,  for  value,  before  due, 
and  without  notice,  "but  that  said  paper  was 
indorsed  over  to  them  [It]  as  security  only 
to  an  indebtedness  of  the  indorsers  to  plain- 
tiffs, and  defendant  alleges  that  plaintiff 
bank  had  and  now  has  ample  other  security 
for  the  said  indebtedness  of  said  transferor^ 
and  indorsers,  without  enforcing  this  note 
and  security."  The  third  paragraph  of  the 
amendment  set  up  distinctly  that,  "at  the 
time"  the  plaintiff  acquired  the  note  sued 
upon,  the  plaintiff  "well  knew  that  the  tract 
of  land  for  which  said  note  w.as  given  as 
part  purchase  had  already  been  deeded  to 
the  Farmers*  Bank  of  Monroe  as  security 
for  other  indebtedness  of  the  transferees, 
and  that  .they  were  not  In  position  to  make 
deeds  to  this  defendant  if  said  purchase- 
money  note  was  paid,  that  the  said  dee4  was 
on  record  and  gave  notice,  and  they  further 
had  actual  notice."  The  fourth  paragraph 
of  the  amendment  to  the  plea  alleged  that 
the  Farmers'  Bank,  which  had  acquired  title 
to  the  tract  of  land,  in  part  payment  for 
which  the  note  sued  upon  was  given  by  the 
defendant,  prior  to  the  time  that  the  plaintiff 
in  this  case  obtained  the  note  sued  upon,  as 
alleged  in  the  preceding  paragraph  aforesaid, 
had  deeded  the  land  in  question  to  the  Mon- 
roe Oil  &  Fertilizer  Company,  which  com- 
pany also  held  a  debt  against  E.  S.  and  E. 
y.  Harris  for  a  large  amount,  and  that  the 
Monroe  Oil  &  Fertilizer  Company  sued  their 
said  claim  to  judgment,  and  "had  the  land 
levied   [upon]   and  sold  to  pay  their  debt; 
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that  said  Harrises  allowed  the  same  sold 
and  did  not  protect  their  title  to  said  prop- 
erty. All  of  this  is  and  was  well  known  to 
plaintiffs.  In  so  far  as  same  had  transpired 
at  the  time  they  took  the  said  paper,  they 
are  bound  by  such  notice,  and  in  equity  and 
right  should  not  have  and  recover  Judgment 
in  this  matter,  but  are  in  the  same  position 
as  said  Harrises  would  be.  Wherefore  this 
defendant  alleges  that  the  consideration  of 
said  note  sued  upon  has  totally  failed,  ana 
prays  that  he  be  hence  discharged  without 
costs." 

The  court  on  oral  motion  struck  the  plea 
of  the  defendant  as  amended,  and,  it  being 
admitted  that  19  cents  per  pound  was  the 
market  value  of  the  cotton  at  the  date  of  the 
maturity  of  the  note,  as  alleged  In  the  peti- 
tion, thereupon  directed  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  claimed. 
Elxceptions  pendente  lite  to  the  striking  of 
the  plea  and  of  the  amendment  to  the  plea 
were  filed,  and  error  is  assigned  thereon  in 
the  main  bill  of  exceptions.  A  motion  for 
a  new  trial  was  made  on  September  28,  1917, 
during  the  term  of  court  and  within  30  days 
of  the  rendition  of  the  verdict  and  judgment. 
This  motion  was  set  for  hearing  in  vacation, 
on  November  3,  1917,  but  was  by  proper  or- 
der continued  to  Novemer  17,  1917,  at  which 
time  the  defendant  offered  an  amendment  to 
his  motion  for  a  new  trial,  which  was  duly 
allowed  and  filed  on  Novemer  28, 1917.  Like- 
wise, on  November  17,  1917,  while  the  motion 
for  a  new  trial  was  pending,  the  defendant 
offered  another  amendment  to  his  plea,  more 
precisely  setting  up  some  of  the  allegations 
of  fact  previously  made  by  him,  and  like* 
wise  alleging,  for  the  first  time,  that  the  de- 
nomination of  the  consideration  of  the  note 
sued  upon  as  rent  was  a  mere  subterfuge  to 
exact  from  the  defendant  a  penalty  for  a 
failure  to  carry  out  his  contract  of  purchase, 
and  that,  "should  plaintiffs  be  entitled  to 
recover  on  the  theory  that  they  would  be  en- 
titled to  rent  from  defendant,  this  defendant 
says  that  the  rent  of  said  tract  of  land  is 
capable  of  exact  computation,  and  that  1,500 
pounds  of  lint  cotton  was  a  reasonable  rent 
for  said  tract  of  land  for  the  year  1916, 
and  that  5,000  pounds,  or  10  bales,  was  ex- 
cessive, and  was  placed  In  said  note  as  pen- 
alty, and  not  as  liquidated  damages  for 
breach  of  contract."  This  amendment  was 
rejected,  and  the  order  of  the  trial  judge 
recites: 

'^This  amendment  was  offered  in  vacation  on 
this  day,  when  the  motion  for  new  trial  came 
on  to  be  heard,  and  the  amendment  is  disallow- 
ed, for  the  reason  that  the  right  to  amend  termi- 
nated when  the  verdict  was  rendered." 

The  motion  for  a  new  trial  was  overruled, 
and  error  is  assigned  thereon  in  the  bill  of 
exceptions.  The  motion  contained,  besides 
the  general  grounds,  the  two  following  spe- 
cial grounds,  which  were'  added  by  amend- 
ment: 


tti 


That  the  court  erred  in  disallowing  amend- 
ment to  plea  filed  by  this  defendant  at  the  Sep- 
tember term,  1917,  and  in  directing  a  verdict 
in  favor  of  plaintiff  against  this  defendant.  In 
disallowing  said  amended  plea,  and  directing  a 
verdict  as  above  set  forth,  the  court  held  that 
said  amended  plea  set  up  no  defense,  for  the 
reason  that,  should  the  title  not  have  been  in 
E.  S.  and  E.  V.  Harris  at  the  time  of  transfer- 
ring the  note  sued  upon  to  the  bank  of  Bethle- 
hem, and,  while  all  of  this  might  have  been 
known  to  the  Bank  of  Bethlehem  at  the  time  of 
said  transfer,  that  inasmuch  as  said  McDaniel 
was  in  possession  of  the  land,  and  the  notes 
stipulated  that  same  should  be  paid  as  rent 
in  event  all  payments  were  not  made,  that 
plaintiff  was  entitled  to  have  judgment  for  the 
amount  of  said  note  as  rent.  Movant  alleges 
that  this  was  error,  and  that  the  question  of  the 
value  of  the  rent  should  have  been  submitted  to 
a  jury,  and  that  plaintiff  was  only  entitled  to 
recover  the  actual  value  of  the  rent  of  said 
land,  and  that  the  damae^e  for  the  breach  of 
contract  to  pay  for  land  is  accurately  comput- 
able, and  a  stipulation  by  which  an  amount  in 
excess  of  such  legal  damages  shall  be  paid  or 
retained  is  not  enforceable." 

"That  the  court  erred  in  directing  a  verdict 
in  favor  of  plaintiff  against  defendants  for  the 
amount  of  the  notes  sued  upon,  for  the  reason 
that  the  pleadings  showed  that  the  plaintiff  was 
cot  a  bona  fide  purchaser  of  the  note  sued  upon, 
before  maturity  and  for  value,  without  notice 
of  any  defect  or  equity,  but  said  plaintiff  bad 
notice  before  the  purchase  of  said  note  that 
same  was  for  the  purchase  money  of  a  tract  of 
land,  and  that  prior  to  their  purchase  of  said 
note  from  E.  S.  and  E.  V.  Harris  they  had 
parted  with  their  title  to  said  tract  of  land, 
and  could  not  carry  out  the  contract  of  sale 
of  said  land,  for  the  purchase  price  of  which 
said  note  was  given.  In  view  of  these  facts  it 
was  error  to  direct  a  verdict  for  the  full  amount 
of  ^aid  note,  for,  if  plaintiff  was  entitled  to 
recover  at  all  on  said  note,  it  should  have  only 
been  allowed  to  recover  the  actual  amount  of 
rent  said  tract  was  shown  to  be  worth;  and, 
while  said  note  stipulated  in  its  face  that  same 
was  to  be  treated  as  rent  in  event  all  payments 
were  not  promptly  made,  said  stipulation  was  in 
fact  only  a  means  of  undertaking  to  exact  a  -foi^ 
feiture  or  penalty  for  a  failure  of  defendant  to 
make  his  payments  on  said  land,  and,  being  a 
forfeiture  or  penalty,  is  not  enforceable  by  law." 

W.  H.  Quarterman  and  Lewis  C.  Rnssell. 
both  of  Winder,  for  plaintiff  in  error.  K.  L. 
Cox,  of  Monroe,  for  defendant  In  error. 


WADE,  O.  J.  (after  stating  the  facts  as 

above).    Counsel  for  the  plaintiff  in  error  in 

his  brief  filed  in  this  court — 

"expressly  abandons  any  and  all  allegations  of 
error  upon  the  disallowance  of  the  amendment 
offered  to  the  original  answer  on  the  17th  of 
November,  1917,  the  date  on  which  the  motion 
for  new  trial  was  heard." 

It  is  insisted  by  the  plaintiff  in  error  that 
the  original  plea,  with  the  amendment  al- 
lowed, distinctly  charged  that  the  plaintiff 
was  not  a  bona  fide  transferee  for  value  and 
without  notice,  but  that,  even  in  the  event 
this  court  should  hold  otherwise,  the  verdict 
directed  was  not  authorized,  and  should  be 
set  aside  under  the  general  grounds  of  the 
motion  .for  a  new  trial,  inasmuch  as  the 
court  had  before  it  (besides  the  agreement 
as  to  the  value  of  cotton)  only  the  original 
petition,  including  a  copy  of  the  note,  which 
showed  that  the  contract  sued  upon  was  pri- 
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marlly  for  the  purchase  of  land,  with  an  add- 
ed provision  or  condition  that  any  failure  to 
pay,  In  accordance  with  the  original  con- 
tract, the  amount  which  It  was  therein  stip- 
ulated should  become  due  as  rent  for  the 
year  1916,  and  even  If  the  statement  of  the 
presiding  judge  be  taken  Into  consideration 
(that,  although  the  plaintiff  could  not  recov- 
er as  purchase  money,  It  could  nevertheless 
recover  under  the  rent  stipulation),  no  legal 
evidence  was  Introduced  to  show  the  value 
of  the  land  for  rent,  and  hence  any  effort  to 
arrive  at  such  value  by  agreement  and  In 
advance  of  the  breach  of  the  contract  of  pur- 
chase must  be  construed  as  a  penalty  and 
not  enforceable ;  and  the  stipulated  damages 
for  the  breach  of  the  contract  for  the  sale 
of  the  land,  being  In  the  nature  of  a  penalty, 
were  not  enforceable,  and  the  verdict  was 
therefore  contrary  to  law. 

[1,2]  1.  It  Is  clear  that  the  second  para- 
graph of  the  amendment  to  the  answer  does 
not  unqualifiedly  allege  that  the  Bank  of 
Bethlehem  was  not  the  transferee  of  the  note, 
for  value,  before  due,  and  without  notice; 
and  hence  there  was  nothing  In  that  para- 
graph to  put  the  plaintiff  on  proof  that  the 
plaintiff  was  In  fact  a  bona  fide  holder  of  the 
note  without  notice.  The  paragraph  must 
be  considered  as  a  whole,  and  the  allegation 
that  the  bank  was  not  a  bona  fide  holder  of 
the  note  without  notice,  coupled  with  the 
further  allegation,  '*but"  that  said  paper  was 
indorsed  to  the  bank  as  security  for  an  in- 
debtedness due  It  by  the  Indorsers,  and  the 
bank  had  ample  other  security  for  said  debt 
without  enforcing  the  note  sued  upon, 
amounts  merely  to  an  allegation  that  the 
bank  was  not  a  bona  fide  transferee  without 
notice,  for  the  reason  that,  or  because,  the 
paper  was  held  by  it  as  collateral  security 
only,  etc.  It  Is  unnecessary  to  consider  at 
length  the  allegation  of  this  paragraph  that 
the  bank  held  this  note  as  collateral  and*had 
other  security  sufilclent  to  make  safe  the 
debt'  secured  thereby.  One  holding  a  nego- 
tiable Instrument  transferred  as  collateral 
security  for  a  debt  is  as  fully  protected  as  if 
the  holder  had  purchased  the  note  outright 
^'The  holder  of  a  note  as  collateral  security 
for  a  debt  stands  upon  the  same  footing  as 
the  purchaser."    Civil  Code  of  1910,  |  4289. 

[3,  4]  It  is  true  that  the  holder  of  a  paper 
obtained  as  collateral  security  may  recover 
only  the  amount  of  the  debt  secured,  where 
the  maker  has  a  valid  defense  against  the 
original  payee,  and  in  such  case  the  trans- 
feree is  entitled  to  stand  upon  a  better  foot- 
ing than  the  original  payee  only  pro  tanto; 
but,  in  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  the  debt  due  the 
transferee  and  secured  by  the  collateral  pa- 
per be  holds  is  equal  to  or  exceeds  the 
amount  of  the  security.  See  Hancock  v.  Em- 
pire Cotton  Oil  Co.,  17  Ga.  App.  170,  194, 
195,  86  S.  E.  434,  and  cases  there  cited. 
See,  also,  Morrison  v.  Citizens*  &  Southern 
Bank,  19  Ga.  App.  434,  91  S.  E.  509  (4) ;  Lin- 


derman  v.  Atkins,  143  Ga.  366,  85  S.  E.  101 
(3).  In  a  suit  by  the  holder  of  such  a  note 
"the  presumption  is  that  the  secured  debt  Is 
sufficient  to  consume  the  collateral,  and  the 
onus  of  pleading  and  proving  a  less  amount 
and  the  maker's  equity  against  the  original 
payee  is  on  the  defendant."  Clydesdale 
Bank  v.  Blackshear  Mfg.  Co.,  18  Ga.  App. 
515,  89  S.  E.  1051(2),  and  citations.  No 
Intimation  Is  made  in  the  second  paragraph 
of  the  amendment  to  the  plea,  allowed  sub- 
ject to  objection,  or  elsewhere  in  the  origi- 
nal plea  or  the  amended  plea,  that  the  debt 
due  the  plaintiff  by  E.  S.  and  E.  V.  Harris, 
and  secured  by  the  note  sued  upon,  as  well 
as  by  other  collateral,  was  less  in  amount 
than  the  collateral  note  sought  to  be  col- 
lected; and  the  fact  that  other  collateral, 
which  in  the  opinion  of  the  defendant  was 
sufficient  to  protect  the  debt  In  part  secured 
by  this  note,  was  held  by  the  plaintiff,  could 
not,  of  course,  affect  the  right  of  the  plain- 
tiff to  enforce  the  collection  of  this  particu- 
lar collateral  security. 

2.  The  third  paragraph  of  the  amendment 
to  the  answer  su£^ciently  alleged  that  the 
plaintiff  acquired  the  note  sued  upon  with 
notice  that  it  had  been  given  as  a  part  of  the 
purchase  price  of  a  tract  of  land  previously 
deeded  by  the  i)ayees  to  an  outside  person, 
and  that  therefore  the  payees  could  not 
make  and  execute  a  good  deed  of  convey- 
ance to  the  defendant,  even  if  this  and  the 
remaining  purchase-money  notes  should  be 
paid.  The  further  statements  in  paragraph 
4  of  the  said  amendment,  to  the  effect  that 
the  party  holding  the  outstanding  title  to  the 
land  had  levied  upon  and  sold  the  same,  and 
that  of  this  the  plaintiff  had  knowledge  'In 
so  far  as  same  had  transpired"  at  the  time 
it  acquired  the  note,  were  not  essential  to 
complete  the  ayerments  in  the  paragraph  3  of 
the  plea,  and  did  not  modify  the  distinct 
statement  therein  that,  "at  the  time  said 
plaintiff  acquired  said  note  sued  upon,  said 
plaintiff  well  knew"  that  the  tract  of  land 
had  already  been  deeded  to  the  Farmers' 
Bank  of  Monroe  as  security,  etc.  It  must  be 
inferred,  from  reading  the  amendment  to  the 
plea  as  a  whole,  and  In  the  absence  of  any 
special  demurrer,  that  a  general  allegation 
of  notice  on  the  part  of  the  Bank  of  Bethle- 
hem, at  the  time  it  acquired  the  note,  to  the 
effect  that  the  land  for  which  it  was  given 
in  part  payment  had  already  been  deeded  to 
an  outside  person,  and  therefore  the  consid- 
eration had  to  that  extent  failed,  was  suf- 
ficiently set  out.  ^t  is  apparent,  therefore, 
that  if  the  sole  consideration  named  in  the 
note  had  been  the  land  described  in  the  bond 
for  titles  attached  to  the  plea,  and  which  is 
referred  to  in  the  note,  it  would  have  been 
error  to  strike  the  plea  as  amended.  The 
note,  however,  recited  another  and  different 
consideration,  since  it  provided  distinctly 
that,  in  the  event  any  one  of  the  series 
should  not  be  paid  at  maturity,  then  all  the 
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other  notes  of  the  series  should  become  dae 
and  payable,  time  being  of  the  essence  of  the 
contract ;  "and,  should  this  note  not  be  paid 
at  maturity,  I  agree  that  same  shall  become 
rent  for  the  lands  for  the  year  1916," 

The  learned  trial  Judge  (as  appears  from 
the  fourth  ground  of  the  motion  for  a  new 
trial,  which  is  set  forth  in  the  statement  of 
facts),  in  striking  the  amended  plea  and  di- 
recting a  verdict  against  the  defendant,  held 
that  the  plea  as  amended  set  up  no  defense, 
for  the  reason  that,  even  if  the  title  to  the 
land  was  not  in  E.  S.  and  E.  V.  Harris  at 
the  time  the  note  sued  upon  was  transferred 
to  the  Bank  of  Bethlehem,  and  all  this  was 
known  by  the  Bank  of  Bethlehem  at  the  time 
of  the  transfer,  ''inasmuch  as  said  McDaniel 
was  In  possession  of  the  land  and  the  note 
stipulated  that  same  should  be  paid  as  rent 
in  the  event  all  payments  were  not  paid, 
♦  ♦  •  plaintiff  was  entitled  to  have  Judg- 
ment for  the  amount  of  said  note  as  rent" 
It  is  insisted  in  this  ground  of  the  motion 
that  the  question  as  to  the  value  of  the  rent 
should  have  been  submitted  to  the  Jury,  and 
that  the  plaintiff  was  only  entitled  to  recov- 
er the  actual  value  of  the  rent  of  the  land, 
and  the  damages  for  the  breach  of  the  con- 
tract to  pay  for  the  land  were  accurately 
computable,  and  the  stipulation  by  which  an 
amount  in  excess  of  such  legal  damages 
should  be  paid  or  retained  was  not  enforce- 
able- The  defendant,  however,  interposed  no 
plea  alleging  that  5,000  pounds  of  middling 
lint  cotton  was  such  an  exorbitant  yearly 
rental  for  the  lands  described  in  the  bond 
for  titles  and  referred  to  in  the  note  as 
would  amount  to  a  penalty  for  the  breach  of 
the  contract  of  purchase.  This  court  can- 
not determine,  as  a  matter  of  law,  nor  could 
the  trial  court  reach  the  conclusion,  from 
anything  appearing  in  the  record,  that  the 
amount  stipulated  in  the  note  to  be  paid  as 
rent  for  the  year  1916,  in  the  event  that  any 
of  the  series  of  notes  given  for  the  purchase 
price  of  the  land  was  not  paid  at  maturity, 
was  greater  than  the  actual  value  of  the  rent 
of  that  land  for  the  year  1916,  or  was  so  far 
In  excess  of  such  legal  damages,  capable  of 
accurate  computation,  for  the  breach  of  the 
contract  to  pay  for  the  land,  as  would 
amount  to  a  penalty  for  such  breach. 

There  Is  nothing  in  Lytle  v.  Scottish  Amer- 
ican Co.,  122  Ga.  458,  50  S.  E.  402,  and  the 
various  cases  therein  referred  to,  in  conflict 
with  this  holding.    As  was  said  in  that  case 

(122  Ga.  on  page  466,  50  S.  E.  on  page  405) : 

« 

"Equity  will  not  force  parties  to  litigate, 
nor  will  it  prevent  them  from  entering  into 
agreements  to  avoid  litigation.  Civil  Code  [of 
1596]  §  3935  [Civil  Code  of  1910.  §  4532]. 
There  is  no  reason,  therefore,  why  they  may  not 
nf^ree  in  advance  upon  damages  to  be  paid  in 
the  event  of  a  brca^li,  or  upon  an  amount  to  be 
paid  for  rent  on  reecission  of  a  contract  of 
Bale.  Whether  such  an  agreement  can  be  en- 
forced will  depend,  however,  among  other  things, 
on  the  question  as  to  whether  the  rent  was 
liquidated  damages,  or  so  unreasonable  as  to 


fcome  within  the  prohibition  against  penaltiet 
and  forfeitures." 

It  would  seem  that  a  rental  of  10  bales  of 
cotton  for  one  year,  when  the  total  agreed 
purchase  price  amounted  only  to  46  bales, 
payable  In  the  course  of  five  years,  would  be 
unreasonable  and  excessive;  but,  for  aught 
that  appears  in  the  record,  this  may  not  be 
the  case,  and,  to  the  contrary,  the  value  of 
the  property  in  question  may  have  Increased 
so  greatly  since  the  making  of  the  contract,  or 
may  have  actually  been  so  much  greater  at 
the  time  the  contract  was  made  than  the  pur- 
chase price  therein  agreed  upon,  that  10 
bales  would  in  fact  be  only  a  moderate  and 
reasonable  rent  for  1916,  especially  as  the 
price  of  cotton  may  have  greatly  changed 
during  the  period ;  and.  It  appears  from  the 
recitals  in  the  fourth  ground  of  the  motion 
for  a  new  trial  that  the  defendant  was 
actually  in  possession  of  the  property  dur- 
ing that  period.  According  to  the  plea  as 
amended,  the  bank  clearly  had  notice  that 
the  land  had  been  sold  to  another  person 
before  it  acquired  this  one  of  the  purchase- 
money  notes  given  therefor  by  the  defend- 
ant ;  but,  so  far  as  is  disclosed  by  any  state- 
ment in  the  plea,  the  bank  then  also  knew 
that  the  defendant  was  in  possession  of  the 
land  in  question,  and  that,  in  the  event  he 
defaulted  in  the  payment  of  this  note,  he 
would  be  liable,  under  its  terms,  for  its  full 
amount  as  rent  for  the  year  1916,  and,  be- 
lieving that  this  was  a  fair  and  reasonable 
rent  for  the  property,  he  nevertheless  accept- 
ed the  same. 

The  plaintiff  in  error  himself,  evidently- 
recognized  the  necessity  for  showing  that  the 
consideration  of  the  note  (regarded  as  a  rent- 
al contract)  had  failed,  in  part  at  least,  inas* 
much  as  the  amount  thereof  was  In  excess 
of  a  reasonable  rental  of  the  property,  if  he 
expected  to  defeat  Its  recovery  in  the  hands 
of  the  bank,  notwithstanding  the  bonk  had  re- 
ceived the  note  with  notice  of  the  previous 
transfer  of  the  property  to  an  outside  person, 
by  attempting,  during  the  pendency  of  the 
motion  for  a  new  trial,  to  file  an  amendment 
to  his  plea,  in  which  amendment  he  alleged 
dt<;tinctly  that  a  reasonable  rental  for  the 
premises' for  one  year  would  amount  to  only 
1,600  pounds  of  cotton,  instead  of  5,000 
pounds.  The  trial  judge  was,  of  course,  con- 
fined to  what  was  in  fact  pleaded  before  the 
rendition  of  the  judgment  and  at  the  time  he 
struck  the  pleas  as  setting  up  no  sufficient  de- 
fense to  the  plaintifTs  suit  Whether  or  not 
the  rent  stipulated  for  in  the  note  was  in 
fact  excessive  or  was  reasonable,  and  wheth- 
er or  not  the  defendant  by  a  timely  plea  could 
have  set  up  a  valid  defense  against  the  de- 
mand of  the  plaintiff,  could  not  be  considered 
by  the  trial  judge,  nor  can  it  be  considered  by 
this  court 

[6]  We  of  course  recognize  the  principles 
referred  to  by  learned  counsel  for  the  plain- 
tiff in  error,  which  are  so  clearly  elucidated 
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in  Lytle  r.  Scottish  American  Ck>.,  snpra,  and 
realize  that,  while  a  valid  written  contract 
may  not  ordinarily  be  contradicted  or  varied 
by  parol,  It  Is  competent  to  show  by  such  evi- 
dence that  the  writing  Is  In  fact  "but  a  cover 
for  usury,  penalty,  or  forfeiture,"  and  that 
what  was  denominated  rent  in  the  note  sued 
upon  may  In  fact  have  been  a  part  of  the  pur- 
chase money,  or  a  device  to  obtain  a  penalty, 
and  that  the  damages  for  the  breach  of  con- 
tracts for  the  sale  of  land  are  capable  of  ex- 
act computation,  ''and  a  stipulation  by  which 
an  amount  In  excess  of  such  legal  damages 
shall  be  paid  or  retained  Is  not  enforceable." 
Nevertheless,  In  the  absence  of  any  plea  even 
suggesting  that  what  Is  denominated  "rent" 
in  the  note  sued  upon  was  an  unreasonable 
amount  as  rent  for  the  premises  in  question, 
or  was  so  denominated  merely  as  a  device  to 
obtain  an  unlawful  penalty  in  excess  of  prop- 
er and  legal  damages  for  the  breach  of  the 
contract,  the  trial  court  could  not  properly  In- 
ject such  an  Issue  into  the  case,  nor  can  this 
court  read  Into  the  record  an  Issue  of  that 
character  merely  on  surmise  or  supposition, 
and  without  any  sufficient  basis  therefor  in 
the  record  before  us. 

We  must,  therefore,  hold  that  the  trial 
judge  did  not  err  in  striking  on  oral  objection 
the  plea  as  amended,  and  in  thereafter  di- 
recting a  *verdlct  since  the  plea  set  up  no  de- 
fense whatever  to  the  collection  of  the 
amount  claimed  by  the  plaintiff,  which,  not- 
withstanding the  previous  sale  of  the  land  by 
the  original  payees  of  the  note,  was,  so  far 
as  the  record  discloses,  a  fair  and  reasonable 
price  for  its  rental  during  the  year  1916,  and 
was  so  recoverable. 

Judgment  affirmed. 

JENKINS  and  LUKE,  J  J.,  concur. 

<22  Oa.  App.  138) 

CITIZENS'  &  SOUTHERN  BANK  v.  ABM- 
STRONG.     (No.  9094.) 

{Court  of  Appeals  of  Georgia,  Division  No.  1, 

April  9,  1918.) 

(SyUahm  hy  the  Court.) 

1«  Payment  ^=5>41(2)— Application— Volun- 
tary Payments. 
The  statutory  provision  to  the  effect  that, 
when  a  debtor  makes  a  paymmt  to  a  creditor 
holding  several  demands  against  him  and  fails 
to  direct  how  it  shall  be  applied,  the  creditor 
may  at  his  election  appropriate  it  to  any  of 
them,  relates  to  voluntary  payments  only. 
Where  funds  are  distributed  &i  judicial  pro- 
ceedings, "the  law  will  direct  the  application 
in  such  manner  as  is  reasonable  and  equitable, 
both  as  to  parties  and  [to]  third  persons.'*  Civ- 
il Code  1910,  §  4316. 

2.  Receivebs  «=s>167  —  Dividenos— Applica- 
tion OF  Payments. 
The  court  did  not  err  in  holding  that  a 
dividend  paid  to  the  plaintiff  in  fi.  fa.  on  sev- 
eral demands  against  the  Irish-American  Bank, 
including  the  execution  against  the  bank  as 
principal  and  Armstrong  as  surety,  should  bo 
applied  ratably  to  all  of  the  said  demands  (and 
not  exclusively  upon  the  other  and  unsecured' 


demands  held  by  the  creditor,  at  the  creditor's 
sole  option  or  selection),  notwithstanding  no 
election  had  boen  made  by  the  principal  debtor, 
and  although  a  surety  would  not  ordinarily  be 
empowered  to  direct  the  application  of  a  vol- 
untary payment  made  to  such  creditor  by  his 
principal  or  another. 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  by  the  Citizens'  &  Southern  Bank 
against  Patrick  Armstrong.  Defendant's  af- 
fidavit of  illegality  was  sustained  after  a 
hearing  before  the  court,  and  plaintiff  brings 
error.    Affirmed. 

Wright  &  Wright,  of  Augusta,  for  plain- 
tiff in  error.  P.  C.  O'Gorman  and  Pierce 
Bros.,  all  of  Augusta,  for  defendant  In  error. 

WADE,  C.  J.  This  case  arose  on  an  affi- 
davit of  illegality,  in  which  it  was  alleged 
that  a  certain  execution  issued  from  the  su- 
perior court  of  Richmond  county  "in  favor 
of  the  Citizens'  &  Southern  Bank  against 
the  Irish-American  Bank,  maker,  and  Pat- 
rick Armstrong,  as  surety,"  and  levied  by 
the  sheriff  upon  certain  described  property 
of  Armstrong,  was  proceeding  illegally,  for 
the  reason  that  Armstrong  had  paid  the  bal- 
ance in  full  due  on  the  execution.  The  bill 
of  exceptions  sets  out  the  Issues  to  be  de- 
termined as  follows: 

''Plaintiff,  Patrick  Armstrong,  set  up  in  his 
affidavit  at  illegality  that  the  Citizens'  &  South- 
ern Bank  had  received  from  the  receiver  of  the 
insolvent  estate  of  the  Irish-American  Bank, 
the  principal  debtor,  a  dividend  of  8  per  cent, 
upon  the  debt  on  which  he  was  surety,  amount- 
ing to  $3,164.82,  which  should  have  been  cred- 
ited on  the  said  debt  upon  which  he  was  surety, 
but  which  the  said  the  Citizens'  &  Southern 
Bank  undertook  to  credit,  and  did  credit,  up- 
on another  debt  due  by  the  said  Irish- American 
Bank  to  said  the  Citizens'  &  Southern  Bank, 
which  was  not  secured;  that,  if  said  the  Citi- 
zens' &  Southern  Bank  had  so  credited  the 
said  sum  upon  the  debt  upon  which  said  Arm- 
strong was  surety,  there  would  remain  nothing 
due  after  said  payment  by  the  surety  of  the 

§28,268.37  above  mentioned.  The  Citizens'  & 
outhem  Bank  in  its  answer  to  said  affidavit 
of  illegality  and  in  open  court  admitted  that 
it  had  received  from  tne  receiver  of  the  insol- 
vent estate  of  the  Irish-American  Bank,  the 
principal  debtor,  8  per  cent,  dividend  upon  the 
total  indebtedness  due  by  said  Irish-American 
Bank  to  the  said  the  Citizens'  &  Southern  Bank 
on  three  separate  debts,  which,  in  the  aggre- 
gate, amounted  to  $84,855.25,  one  item  of  which 
indebtedness  was  the  $43,955.79,  constituting 
the  debt  upon  which  the  said  Patrick  Arm- 
strong was  surety,  and  that  the  said  the  Cit- 
izens' &  Southern  Bank  credited  the  entire 
amount  of  said  dividend  to  one  of  said  items 
of  indebtedness  other  than  the  debt  secured  by 
Patrick  Armstrong.  It  further  admitted  in  its 
Raid  answer  that  8  per  cent,  of  the  debt  on 
which  Patrick  Armstrong  was  indorser  would 
amount  to  the  sum  of  $3,164.82,  and  that,  if  the 
said  the  Citizens'  &  Southern  Bank  did  not 
have  the  right  to  credit  said  sum  as  it  did,  but 
should  have  credited  it  as  contended  for  .by 
Patrick  Armstrong,  then  the  said  Patrick  Arm- 
strong is  not  indebted  to  it  in  any  sum  what- 
soever but  that  the  execution  and  judgment  in 
question  ie  paid  and  the  debt  fully  satisfied, 
principal,    interest,    attorney's    fees,    and    the 
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court  costs.  Plaintiff  in  fi.  fa.  in  its  answer  to 
the  affidavit  of  illegality  showed  that  the  cor- 
rect amount  due  it  by  the  Irish- American  Bank 
was  $84,855.25;  separate  judgments  therefor 
being  as  follows:  (1)  Judgments  on  note  (se- 
cured partially  by  collaterals),  $29^65.50;  (2) 
judgments  balance  on  over  draft  (unsecured), 
$11,633.86;  (3)  balance  on  note  indorsed  by  P. 
Armstrong,  $43,955.79. 

*'The  Irish-American  Bank  became  insolvent, 
and  its  affairs  were  placed  in  the  hands  of  a 
receiver^  at  the  suit  of  the  state  of  Georgia.  In 
the  administration  of  the  estate  the  receiver 
declared  a  dividend  of  8  per  cent,  to  the  gen- 
eral creditors  of  the  insolvent  bank,  and  among 
them  the  Citizens'  &  Southern  Bank  received 
its  dividend  of  8  per  cent,  on  the  aggregate 
claim  of  $84,855.25,  or  $6,786.42.  The  Citi- 
zens' &  Southern  Bank  applied  this  as  a  credit 
on  its  unsecured  claim  represented  by  the 
overdraft.  Patrick  Armstrong,  in  his  affida- 
vit of  illegality,  contends  that  this  8  per  cent 
dividend  received  by  the  Citizens'  &  South- 
ern Bank  should  have  been  credited  ratably 
upon  the  three  separate  items  of  indebtedness 
above  mentioned;  that  is  to  say,  $3,164.89  of 
the  sum  paid  over  by  the  receiver  to  the  bank 
should  be  applied  to  the  payment  pro  tanto 
of  the  particular  judgment  on  which  he  is  sure- 
ty, thereby  reducing  by  that  sum  his  obligation 
as  surety.  The  Citizens'  &  Southern  Bank 
denied  that  there  is  any  rule  of  law  or  equity 
in  the  state  requiring  such  an  appropriation  of 
payment,  and  contended  it  had  the  righ£  under 
the  law  to  apply  the  payment  to  the  claim  rep- 
resented by  the  overdraft.  The  said  cause  was 
heard  upon  the  affidavit  of  illegality  and  the  an- 
swer and  the  admission  in  open  court  as  above 
stated,  by  his  honor  Judge  Hammond,  with- 
out a  jury,  counsel  in  open  court  agreeing 
thereto.  At  the  conclusion  of  the  argument  his 
honor  rendered  a  judgment  sustaining  the  affi- 
davit of  illegality  as  follows,  to  wit:  *The  fore- 
going affidavit  of  illegality  coming  on  to  be 
heard  before  the  undersigned  judge  without  a 
jury,  the  jury  having  been  waived,  after  hear- 
ing the  evidence  and  argument  of  counsel,  the 
same  is  hereby  sustained  in  open  court.  23d 
day  of  June,  1917.     Henry  C.  Hammond,  J.  S. 

c.  A.  c: 

*To  this  judgment  of  the  court  defendant  ex- 
cepted, and  now  excepts  and  assigns  error 
thereon,  and  says  that  the  court  erred  in  sus- 
taining the  said  affidavit  of  illegality,  and  in  not 
holding  that  the  Citizens'  &  Southern  Bank  had 
the  right  to  apply  said  payment  by  the  receiv- 
er of  the  Irish-American  Bank  to  the  unse- 
cured indebtedness  of  the  said  insolvent  bank 
to  the  Citizens'  &  Southern  Bank  represented 
by  overdraft,  because:  (1)  It  was  an  older 
debt;  (2)  it  was  an  unsecured  debt;  (3)  the 
creditor,  in  the  absence  of  instruction  to  the 
contrary,  has  the  right  to  elect  to  which  debt 
the  payment  shall  be  appropriated;  (4)  if  the 
creditor  did  not  have  this  right,  the  court 
should  direct  the  application  in  such  manner  as 
is  reasonable  and  equitable,  both  as  to  parties 
and  third  persons,  observing  the  general  rule 
that  such  application  should  be  made  to  the 
older  and  to  the  unsecured  or  least  secured 
debt;  (5)  a  surety  or  guarantor  on  one  of  the 
notes  or  debts  has  no  right  in  law  or  in  equity 
whereby  he  may  compel  the  creditor  to  apply  all 
or  any  part  of  such  payment  to  the  debt  on 
which  he  is  surety;  on  the  contrary,  his  obli- 
gation to  the  creditor  as  surety  is  to  pay  the 
entire  debt;    and  to  apply  any  part  of  this  8 

Eer  cent,  dividend  to  the  Armstrong  debt  would 
e  to  release  him  pro  tanto  from  the  obliga- 
tion of  his  contract  as  surety  and  to  deprive 
the  payee  to  that  extent  of  the  security  he 
took  when  he  extended  the  credit" 

When  this  case  was  before  the  Supreme 
Court  for  the  determinatioQ  of  another  ques- 
tion (Citizens'  &  Southern  Bank  ▼.  Alexander, 


147  Ga.  74,  92  S.  E.  868)»  it  was  held  by  that 

court: 

*'Where  a  creditor  of  an  insolvent  bank  holds 
collateral  security  for  a  portion  of  the  debt, 
and  the  receiver  of  the  bank  realizes  from  its 
assets  an  amount  of  cash  to  be  applied  on  iu 
debts,  the  creditor  is  not  entitled  to  a  dividend 
upon  the  entire  indebtedness  due,  as  though  he 
had  no  collateral.  Such  secured  creditor  must 
Ofst  apply  the  amount  realized  from  the  col- 
lateral to  reduce  the  amount  of  indebtedness, 
and  is  entitled,  like  other  creditors,  to  a  div- 
idend upon  the  unpaid  balance." 

The  point  now  at  issue  was  not  inTolved  in 
the  previous  adjudication. 

[1]  Section  4316  of  the  Civil  Code  is  as 
follows: 

'  "When  a  payment  is  made  by  a  debtor  to  a 
creditor  holding  several  demands  against  him, 
the  debtor  has  the  right  to  direct  the  daim  to 
which  it  shall  be  appropriated.  If  he  fails  to 
do  so,  the  creditor  has  the  right  to  appropriate 
at  his  election.  If  neither  exercises  this  privi- 
lege, the  law  will  direct  the  application  in 
such  manner  as  is  reasonable  and  equitable, 
both  as  to  parties  and  third  persons.  As  a  gen- 
eral rule,  the  oldest  lien  and  the  oldest  item 
in  an  account  will  be  first  paid;  the  presump- 
tion of  law  being  that  such  would  be  the  fair 
intention  of  the  parties." 

It  is  conceded  in  the  brief  of  counsel  for 
the  plaintiff  in  error  that: 

'*There  is  nothing  in  the  record  to  show  that 
the  unsecured  claim  to  which  the  payment  was 
applied  was  older  than  the  claim  upon  which 
the  defendant  in  error  was  indorscr." 

It  is  broadly  held  in  Kyle  v.  Chattahoochee 
Nat  Bank,  96  Ga.  693,  24  S.  E.  149  (1),  that 
the  Code  section  quoted  above  (Code  of  1882, 
S  2869)  "is  applicable  only  in  cases  of  volun- 
tary payments  by  the  debtor."  In  the  deci- 
sion the  court  said: 

"The  rule  stated  in  the  Code  •  ♦  •  supra, 
has  no  application  to  the  distribution  of  funds 
resulting  from  judicial  proceedings.  It  pro- 
vides for  the  appropriation  of  money  volun- 
tarily paid.  In  such  a  case'  the  debtor  may  di- 
rect how  it  shall  be  applied.  If  he  fails  so  to 
do,  the  creditor  may  elect  how  he  will  appro- 
priate it.  If  no  direction  be  given  by  the  one 
or  no  election  made  by  the  other,  the  law  wiU 
appropriate  it  in  such  manner  as  is  reasonable 
and  equitable,  both  as  to  parties  and  third  per- 
sons. This  provision  deals  with  the  appropri- 
ation of  funds  as  between  the  debtor  and  credi- 
tor alone." 

The  statute  itself  provides  that,  if  neither 
the  debtor  nor  the  creditor  exercises  the  priv- 
ilege of  apprc^riating  payments  to  one  or 
more  of  several  demands  held  by  the  cred- 
itor, the  law  will  direct  the  application  in 
such  a  manner  aa  is  equitable  and  reasona- 
ble, "both  as  to  parties  and  third  persons.'* 
In  Hargroves  v.  Cooke,  15  Ga.  321,  322  (7)» 
the  court  said: 

"If  neither  debtor  nor  creditor  apply  the  pay- 
ment, the  duty  of  doing  so  devolves  upon  the 
court,  who  will  make  such  application  as  is 
reasonable  and  equitable." 

The  court  further  said  (15  Ga.  329): 

"In  all  cases,  if  the  parties  themselves  have 
omitted  to  make  any  specific  appropriation  of 
payments,  the  law  will  appropriate  them  ac- 
cording to  the  justice  and  equity  of  the 
for  the  benefit  of  both  partiesL" 
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[2]  In  this  case  the  payment  applied  by 
the  plaintiff  in  execution  to  unsecured  de- 
mands held  by  it  against  the  Irish- American 
Bank  was  not  a  voluntary  payment  made 
by  the  principal  debtor,  or  by  any  other 
person  for  it,  but  was  made  to  the  creditor 
as  a  dividend  upon  the  aggregate  sum  of  all 
demands  held  by  it  against  the  Irish- Amer- 
ican Bank,  including  the  particular  demand 
secured  by  the  indorsement  of  Armstrong 
on  which  it  sued  to  Judgment.  In  determin- 
ing the  precise  amount  the  receiver  should 
pay  to  the  Citizens*  &  Southern  Bank  In 
compliance  with  the  order  of  the  court  fixing 
the  amount  of  such  dividend  at  8  per  cent., 
it  was  necessary  to  include  the  demand  held 
by  the  plaintiff,  which  was  secured  by  the 
Indorsement  of  A'rmstrong,  as  well  as  the 
remaining  claims  in  favor  of  the  plaintiff 
in  fi.  fa.,  which  went  to  make  the  total  sum 
of  its  claim  against  the  insolvent  bank.  The 
money  was  not  paid  by  the  receiver  in  ac- 
cordance with  any  agreement  or  direction  on 
the  part  of  the  defendant  in  fi.  fa.  or  his  sure- 
ty, but  was  paid  over  to  the  plaintiff  in  fi. 
fa.  in  pursuance  of  the  order  of  the  court, 
without  any  agreement  by  the  principal  debt- 
or, to  which  the  surety  assented,  that  it 
should  be  applied  to  one  or  more  of  the  un- 
secured demands.  It  would  be  manifestly 
Inequitable  to  allow  the  application  of  that 
part  of  the  sum  paid  by  the  receiver  to  the 
creditor  as  a  dividend  on  the  secured  claim 
to  be  applied  to  any  other  claim  whatsoever, 
but,  regardless  of  this,  under  the  plain  and 
precise  ruling  in  the  Kyle  Case,  supra,  as 
well  as  under  that  in  the  Hargroves  Case, 
supra,  the  court  was  authorized  to  make  a 
reasonable  and  equitable  application  which 
would  fairly  protect  the  interest  of  all  par- 
ties and  third  persona. 

It  is  insisted  in  the  brief  of  counsel  for  the 
plaintiff  in  error  that  the  "third  persons" 
referred  to  in  the  Hargroves  Case  and  con- 
templated by  section  4316  of  the  Civil  Code, 
supra,  "are  creditors  whose  rights  and  lia- 
bilities arise  outside  of  the  debt  under  dis- 
cussion, and  not  sureties  or  guarantors  of 
that  debt.**  Even  conceding  the  correctness 
of  this  position,  the  statute  expressly  author- 
izes the  application  of  payments  by  the  court 
in  the  circumstances  under  review  in  such 
manner  as  may  be  equitable  "both  as  to  par- 
ties and  third  persons,"  and  at  all  events 
Armstrong  was  a  party  in  fact  as  well  as  in 
name  in  this  case,  in  whose  behalf  the  court 
might  direct  the  application  of  payments  in 
such  a  manner  aa  to  protect  his  equitable 
rights. 

It  is  likewise  argued  that  it  is  too  late 
for  either  party  to  Insist  on  the  right  to  ap- 
propriate payments  at  the  time  of  trial,  but 
no  appropriation  of  any  voluntary  payment  is 
sought  to  be  made  by  the  surety  in  this  case; 
the  affidavit  of  illegality  being  interposed  by 
him  to  compel  the  ratable  application  of  a 


payment  made  by  virtue  of  judicial  proceed- 
ings. The  fund  in  question  being  pnid  over 
under  order  of  the  court  as  a  dividend 
upon  various  demands  held  by  the  plaintiff 
in  fi.  fa.,  including  the  execution  levied,  and 
the  application  of  the  amount  so  paid  having 
been  made  solely  at  the  option  of  the  plaintiff 
in  fi.  fa.,  it  is  apparent  that  the  surety  would 
not  necessarily  have  been  apprised  of  the 
fact  that  the  proportion  ratably  applicable 
to  the  execution  against  him  had  not  been  so 
applied  until  the  levy  of  the  execution,  nor 
would  he  have  had  an  opportunity  to  object 
to  the  application  made,  except  by  affidavit 
of  illegality  interposed  when  notice  of  the 
levy  for  the  entire  amount  of  the  fi.  fa.,  with- 
out allowing  the  credit  claimed  thereon,  was 
brought  to  his  attention. 

We  think,  therefore,  that  the  trial  judge 
did  not  err  in  sustaining  the  affidavit  of  il- 
legality. 

Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  190) 

MAYOR  AND  ALDERMEN  OP  CITY  OP 
SAVANNAH  v.  MONROE. 

MONROE  V.  MAYOR  AND  ALDERMEN  OP 
CITY  OF  SAVANNAH. 

(Nob.  8956,  9000.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1918.) 

(Syllahus  hy  the  Court.) 

1.  Estoppel  ^=:>68(2)— Dismissal  of  Cebtio* 
BARi— Inconsistent  Positions. 
The  defendant  in  certiorari  having  assumed 
the  position  that  "to  render  a  decision  upon  any 
issue  raised  by  the  certiorari  will  ♦  ♦  ♦  be 
vain  and  useless,"  and  having  induced  the  court 
to  dismiss  the  certiorari  in  accordance  with  that 
position,  and  the  plaiiitiff  having  acquiesced  in 
that  ruling,  the  defendant  in  certiorari  is  now 
estopped  from  taking  any  contrary  position  in 
the  same  case,  or  between  the  same  parties  re- 
specting the  subject-matter  of  the  same  case; 
and  this  is  true  whether  the  judgment  tl^us  in- 
duced was  right  or  wrong.  Taylor  v.  Crook, 
136  Ala.  354,  84  South.  905,  96  Am.  St.  Rep. 
26:  Haber-Blnm-Bloch  Hat  Co.  v.  Frieslehen, 
5  Ga.  App.  123,  62  S.  E.  712 ;  Mance  v.  State, 
5  Ga.  App.  230,  62  S.  E.  1053 ;  Long  v.  Law- 
son,  7  Ga.  App.  461,  67  S.  E.  124;  Crusselle  v. 
Reinhardt,  68  Ga.  619;  Anderson  v.  Clark,  70 
Ga.  362;  Cheney  v.  Selman,  71  Ga.  384;  Young- 
blood  V.  Youngblood,  74  Ga.  614 ;  Miller  v.  Wil- 
kins,  79  Ga.  675,  4  S.  E.  261 ;  Lynn  v.  Security 
Co.,  98  Ga.  442, 26  S.  E.  750:  American  Grocery 
Co.  V.  Kennedy,  100  Ga.  462,  28  S.  E.  241: 
Luther  v.  Clay,  100  Ga.  241,  28  S.  E.  46,  39 
L.  R.  A.  95;  Vaughn  v.  Strickland,  108  Ga. 
661,  34  S.  E.  192;  Waldorf  v.  Wolff,  114  Ga. 
619,  40  S.  E.  830;  Griffin  v.  Collins,  122  Ga- 
107,  49  S.  E.  827;  Gate  City  v.  Cherokee  Mills, 
128  Ga.  174,  57  S.  E.  320:  Lancaster  v.  Brown, 
139  Ga.  376.  77  S.  E.  381;  Davis  v.  Wakelee, 
156  U.  S.  680,  15  Sup.  Ct.  555,  39  Law.  Ed.  578: 
Bank  of  Irongate  v.  Brady,  184  U.  S.  666,  22 
Sup.  Ct  529,  46  Law.  Ed.  739;  Bensieck  v. 
Cook,  110  Mo.  173,  19  S.  W.  642,  33  Am.,  St. 
Rep.  422;  Hodges  v.  Winston.  95  Ala.  514,  11 
South.  200,  36  Am.  St  Rep.  241. 
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2.  Apfbal  AXfD  Erbob  ^=s>853— DISMI88AI.  or 
Cebtiobabi— Review. 

The  superior  court  having  held  that  the 
certiorari  presented  only  moot  questions  for  de- 
cision, and  there  being  no  exception  to  that  rul- 
ing which  this  court  can  consider,  it  must  stand 
as  the  law  of  the  case,  binding  alike  upon  this 
court  and  upon  the  superior  court,  until  set 
aside  in  some  one  of  the  methods  prescribed  by 
law.  Sims  v.  Ga.  Ry.  &  Elec  Co.,  123  Ga.  643, 
51  S.  E.  573;  Matthews  v.  State,  125  Ga.  248, 
54  S.  E.  192. 

3.  Judgment  ^=:»654— Dismissal— Pbejudice. 

If  the  certiorari  presented  only  moot  ques- 
tions for  decision,  a  dismissal  of  the  case  could 
noi  prejudice  any  right  of  the  plaintiff  in  certi- 
orari in  any  other  case,  whether  so  provided  in 
the  judgment  or  not.  See  Bouvier*s  Law  Diet. 
(Rawle's  Third  Rev.)  "Moot,"  and  authorities 
there  cited. 

4.  Cebtiobabi  €=s>60  —  Dismissal  without 
Pbejudice. 

Where  a  defendant  in  certiorari  moves  to 
dismiss  the  case,  on  the  ground  that  only  moot 
questions  are  presented  for  decision,  and  the 
plalntifiTs  sole  reply  is  that  such  dismissal  mi^ht 
affect  his  rights  in  another  case,  the  superior 
court  may,  in  sustaining  the  motion,  expressly 
provide  that  the  judgment  shall  be  "without 
prejudice  to  the  plaintiff  in  certiorari"  in  any 
other  case.  Henderson  v.  Hoppe»  103  Ga.  684, 
30  S.  E.  653. 

5.  Appeal  and  Ebbob  ^=s»843(1)— Consideba- 
TiON  op  Moot  Questions. 

This  court  will  not  consider  moot  questions, 
except  to  determine  that  they  are  or  must  be 
held  to  be  moot,  and  to  make  such  other  rulings 
as  result  from  a  determination  that  the  princi- 
pal question  is  or  must  be  held  to  be  moot. 
Benton  v.  Singleton,  114  Ga.  548,  40  S.  E. 
811(4). 

6.  Judgment  ^=»267--Abbe8T  of  Judgment- 
Moot  Questions. 

A  motion  in  arrest  of  a  judgment  dismissing 
a  moot  case  is  itself  moot. 

7.  Otheb  Questions. 

The  record  presents  no  other  question  that 
can  be  decided,  and  shows  no  error  that  requires 
a  reversal. 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  P.  W.  Meldrim,  Judge. 

Proceeding  by  Mayor  and  Aldermen  of 
City  of  Savannah  against  J.  H.  Monroe,  to 
remove  him  from  office.  Judgment  of  dis- 
missal, and  from  an  order  dismissing  his 
certiorari  defendant  takes  a  cross-bill  of  ex- 
ceptions and  from  the  ovetruling  of  its  mo- 
tion In  arrest  of  Judgment  the  Mayor,  etc., 
bring  error.  Judgment  on  main  bill  of  ex- 
ceptions affirmed,  and  cross-bill  dismissed. 

Robt.  J.  Travis  and  D.  S.  Atkinson,  both  of 
Savannah,  for  plaintiffs  in  error.  Osborne, 
Lawrence  &  Abrahams,  of  Savannah,  for  de- 
fendant in  error. 

LUKE,  J.  The  record  in  this  case  discloses 
the  following  material  facts:  John  H.  Mon- 
roe held  the  office  of  chief  engineer  of  the 
fire  department  of  the  city  of  Savannah.  He 
was  charged  with  insubordination,  and  the 
mayor  and  aldermen  of  that  city  tried  him 
on  that  charge,  and  on  April  18,  1916,  adjudg- 
ed him  guilty  and  dismissed  him  from  office. 
His  petition  for  certiorari  to  review  that 
Judgment  was  duly  sanctioned,  filed,  served. 


and  answered,  but  before  the  certiorari  was 
heard  the  defendant  dty  moved  to  dlsmtaa  it, 
on  the  ground,  among  others,  that,  because  of 
certain  facts  it  set  forth,  "the  rights  daimed 
in  his  petition  for  certiorari  no  longer  exists 
and  to  render  a  decision  upon  any  issue  rais- 
ed by  the  certiorari  will  at  this  time  be  vain 
and  useless."  Monroe  filed  a  reply  to  that 
motion,  admitting  the  facts  set  up  by  the  de- 
fendant's motion,  but  averring  that  he  had 
a  claim  against  the  city  for  his  salary  from 
the  date  of  his  expulsion  to  the  date  of  the  ex- 
piration of  his  term  of  office,  and  that  it  was 
necessary  for  the  certiorari  to  proceed  in  or- 
der that  his  rights  in  that  behalf  might  be 
subsequently  adjudicated.  Upon  considering 
the  defendant's  motion  to  dismiss  the  certi- 
orari, together  with  the  plaintiff's  reply  there- 
to, the  superior  court,  on  April  12,  1917,  en- 
ered  upon  the  motion  a  Judgment  as  tdHawsi 

"The  within  motion  is  sustained,  and  the  en- 
tire certiorari  proceedings  herein  are  dismissed, 
without  prejudice  to  the  rights  of  the  plaintiff  in 
certiorari  in  the  case  of  John  H.  Monroe  t. 
Mayor  and  Aldermen  of  the  City  of  Savannah, 
now  pending  in  this  court  and  returnable  to  the 
June  term  tnereof." 

Both  parties  apparently  acquiesced  in  that 
ruling  until  May  24,  1917,  during  the  same 
term,  at  which  time  the  defendant  filed  a  mo- 
tion in  arrest  of  that  part  of  the  judgm^it 
quoted  above  which  provides  that  the  Judg- 
ment shall  be  "without  prejudice  to  the  plain- 
tiff in  certiorari"  in  another  proceeding.  The 
grounds  alleged  for  arresting  the  Judgmoit 
were  that  it  was  not  within  the  Jurisdiction 
of  the  court,  and  was  not  authorised  by  the 
pleadings.  Upon  the  hearing  the  motion  in  ar- 
rest of  Judgment  was  overruled.  In  the  princi- 
pal bill  of  exceptions  now  before  this  court  the 
dty  assigns  error  upon  the  latter  Judgment 
only.  In  a  cross-bill  of  exceptions  Monroe  as- 
signs error  upon  the  Judgment  dlamj&slng  the 
certiorari. 

[1-7]  The  headnotes  need  no  elaboration. 

Judgment  on  the  main  bill  of  exceptions 
affirmed;   cross-bill  dismissed. 

WABB,  0.  J.,  and  JENKINS,  J.,  concur. 


(22  Oa.  AppL  lf7) 

KELLY  V.  SHORES-MUELLER  CO. 

(No.  9285.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

April  11,  1918.) 

(Syllahua  hy  the  Court.) 
Appeai.  and  Ebeob  ^=»267(1)— Wbit  of  Ehi- 

BOB-^URISDICnON. 

Where  exception  is  taken  to  a  preliminary 
judgment  overruling  an  oral  motion  to  dismiss, 
and  it  appears  from  the  bill  of  exceptions  that 
a  final  judgment  "was  rendered  in  the  case,  up- 
on which  there  is  no  assignment  of  error,  this 
court  is  without  jurisdiction,  and  the  writ  of  er- 
ror must  be  dismissed.  Lyndon  ▼.  Ga.  Rj.  EL 
Co.,  129  Ga.  353,  58  S.  E.  1047;  Newberry  v. 
Tenant.  121  Ga.  561,  49  S.  E.  621 ;  Kibben  r. 
Coastwise  Dredging  Co.,  120  Ga.  899.  48  S. 
E.  330;   Ox  Breeches  Mfg.  Co.  v.  Bird,  1  Ga. 
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App.  40,  67  S.  E.  075;  Anaerson  ▼.  Hall,  3 
Ga.  App.  555,  60  S.  E.  294;  SimmonB  ▼.  Peag- 
ler,  7  Ga,  App.  252,  66  S.  B.  629;  Tlnsley  y. 
Gullet  Gin  Co.,  94  S.  E.  892,  and  cases  there 
cited. 

Error  from  Superior  Court,  Murray  Coun- 
ty ;  M.  C.  Tarver,  Judge. 

Action  between  S.  H.  Kelly  and  the  Shores- 
Mueller  Company.  Judgment  for  the  latter, 
and  the  former  brings  error.  Writ  of  error 
dismissed. 

King  &  Starr,  of  Chatsworth,  for  plaintiff 
in  error.  F.  K.  McCutchen,  of  Dalton,  and  R. 
Noel  Steed,  of  Chatsworth,  for  defendant  in 
error. 

WADE,  0.  J.    Writ  of  error  dismissed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  217) 

JOSEPH  MAY  &  SONS  v.  FORREST  & 
GEORGE  ADAIR.  (No.  9242.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  12,  1918.) 

(Byllahus  by  ihe  Court,) 

1.  Landlobd  and  Tenant  <8=»90  (4)  —Ten- 
ancy Under  Lease  fob  YEAEr-RENEWAir— 
Holding  Over. 
Certain  premises  were  occupied  by  tenants 
under  a  written  lease  for  the  term  of  one  year 
commencing  September  1,  1914,  and  ending  Au- 
gust 31,  1915,  at  a  price  named,  payable  month- 
hr  in  adyance.  Shortly  before  the  expiration  of 
the  term,  the  tenants  requested  the  landlords 
to  reduce  the  rent,  and  this  request  was  refused ; 
but  the  tenants  agreed  that  the  landlords  might 
prepare  a  renewal  lease  ^for  the  ensuing  calen- 
dar year,  at  the  same  price)  which  they  would 
then  "decide''  upon.  -  Arter  the  expiration  of  the 
lease,  one  of  the  tenants  again  asked  the  land- 
lords for  8  reduction  of  rent,  and  this  request 
wais  likewise  refused.  The  tenants  remained  in 
possession  of  the  premises  after  the  expiration  of 
the  lease  for  a  period  of  six  months,  without 
further  agreement  and  regularly  paying  rent 
therefor,  monthly  in  advance,  at  the  rate  fixed 
by  the  contract  for  the  previous  year,  during 
this  entire  period.  At  the  end  of  this  time  the 
tenants  vacated  the  premises,  and  the  property 
remained  unrented  for  the  rest  of  the  year  fol- 
lowing the  expiration  of  the  written  lease  afore- 
said—a period  of  six  months.  The  tenants  no- 
tified the  landlords,  about  one  month  before  they 
Tacated  the  premises,  of  their  intention  so  to 
vacate.  At  no  time  was  there  any  agreement 
on  the  part  of  the  landlords  either  to  reduce  the 
rent  or  that  the  tenants  might  vacate  before  the 
expiration  of  twelve  months  from  the  date  when 
the  former  contract  expired.    Heidi 

In  view  of  the  previous  written  contract  cov- 
ering a  full  calendar  year  and  providing  for  the 
payment  of  rent  in  advance  each  month,  and  of 
the  testimony  showing  the  several  definite  re- 
fusals by  the  landlords  to  reduce  the  rent  as 
requested  by  the  tenants,  and  in  the  light  of  the 
a^eement  by  the  tenants  that  the  landlords 
might  prepare  a  lease  on  the  same  terms  for 
their  acceptance  or  rejection,  and  their  contin- 
ued occupation  of  the  premises  after  the  begin- 
ning of  the  new  proposed  term,  with  the  pay- 
ment of  rent  eacn  month  for  six  consecutive 
months,  in  accordance  with  such  proposed  terms, 
and  notwithstanding  a  further  refusal  by  the 
landlords  to  reduce  the  rent  (soon  after  the  new 
term  had  begun),  and  there  being  expressly  no 
tenancy  at  will,  and  no  time  specified  for  the 


termination  of  the  tenancy,  the  law  will  imply 
an  agreement  on  tibe  part  of  the  tenants  to  hold 
the  premises  for  a  calendar  year  for  the  same 
rental,  payable  monthly.  Civ.  Code  1910,  ( 
3708. 

2.  Landlord  and  Tenant  ^=>233(2)— Action 
FOR  Rent— Direction  of  Verdict. 
Under  the  facts  above  recited,  the  court  did 
not  err  in  directing  the  verdict  against  the  de- 
fendants. 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

Actiop  by  Forrest  &  George  Adair  against 
Joseph  May  &  Sons.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

David  Eichberg,  of  Atlanta,  for  plaintiffs 
in  error.  J.  H.  Porter  and  Rosser,  Slaton, 
Phillips  &  Hopkins,  all  of  Atlanta,  for  defend- 
ants in  error. 

WADB,  C.  J.   Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Oa.  App.  209) 
DILLON  V.  PATTERSON.    (No.  9453.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  11,  1918.) 

(8yllabu$  by  ike  Court,) 

New  Trial  ^=>65  •—  Principal  and  Agbnt 
^=»171  (7)— Ratification  of  Agent's  Act- 
Liability  OF  Principal—Verdkjt  Contra- 
ry TO  Law  and  Evidence. 
The  plaintiff  sued  the  defendant  for  the  bal- 
ance of  the  purchase  price  of  an  automobile. 
The  defendant  filed  no  plea  of  total  or  partial 
failure  of  consideration,  but  merely  denied  lia- 
bility. The  defendant  was  represented  in  the  al- 
leged purchase  by  his  son.  The  car  was  sold  in 
Atlanta  for  $55Cl,  and  was  delivered  to  the  de- 
fendant's son,  wlio  at  that  time  signed  his  fa- 
ther's name  to  a  check  for  $300  which  he  gave 
to  the  plaintiff,  and  drove  the  car  to  his  fa- 
ther's home  in  Pickens  county.  The  plaintiff 
subsequently  cashed  this  check  and  received  the 
money  on  it.  The  defendant  testified  that  his 
son  had  no  authority  to  buy  the  car  for  him  or 
to  sign  his  name  to  the  check,  and  that  when 
the  car  was  brought  to  his  home  in  Pickens 
county  he  (the  jdetendant)  repudiated  tiie  con- 
tract, and,  as  soon  as  the  condition  of  the  roads 
permitted,  had  his  son  to  drive  the  car  back  to 
the  plaintiff  in  Atlanta;  that  the  plaintiff  re- 
fused to  rescind  the  trade,  but  told  the  defend- 
ant's son  that  if  he  would  store  the  car  in  a 
certain  garage  in  Atlanta  he  (the  plaintiff) 
would  sell  it  for  him.  Accordingly  the  car  was 
so  stored,  where  it  remained  for  some  time,  but 
the  plaintiff  failed  to  sell  It.  Subsequently  the 
defendant  paid  the  storage  bill  to  the  garage 
company  and  removed  the  car  to  his  home  m 
Flckens  county,  where  he  kept  it  for  some  length 
of  time,  and  it  was  used  occasionally  by  mem- 
bers of  his  family.  The  defendant  finally,  with- 
out any  notice  to  the  plaintiff,  sold  the  car  to 
another  motor  company  in  exchange  for  one  of 
its  cars.  Held,  the  defendant  by  his  conduct 
ratified  the  act  of  his  son  in  the  purchase  of  the 
car,  and  made  himself  liable  for  the  balance  of 
the  purchase  price,  and,  under  the  evidence  and 
the  pleadings,  was  not  entitled  to  a  verdict  in 
his  favor.  See  sections  3591  and  3593  of  the 
Civil  (>>de  of  1910;  Merchants'  Bank  of  Ma- 
con V.  Central  Bank  of  Georgia,  1  Ga.  418; 
Haney's  School  Furniture  Co.  v.  Hightower 
Baptist  Institute,  113  Ga.  289,  88  S.  E.  761 ; 
Home  Fertilizer  ft  Chemical  Co.  v.  Dickerson, 
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1?  Ga.  App.  149.  76  S.  B.  1040 ;  Sweanngen 
V.  Virginia-Carolina  Chemical  Co..  19  Ga.  App. 
658,  91  S.  E.  1050.  The  verdict  in  favor  of  the 
defendant  was  therefore  contrary  to  law  and 
the  evidence,  and  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Pickens  Coun- 
ty ;  N.  A.  Morris,  Judge. 

Action  by  J.  H.  Dillon  against  J.  W.  Patter- 
son. Judgment  for  defendant,  motion  for 
new  trial  overruled,  and  plaintiff  brings  er- 
ror.   Reversed. 

B.  L.  Smith  and  Thos.  A.  Brown,  both  of 
Blue  Ridge,  for  plaintiff  in  error.  F.  C.  & 
Howard  Tate,  of  Jasper,  E.  H.  Clay,  of  Mari- 
etta, and  Wm.  Butt,  of  Blue  Ridge,  lor  de- 
fendant in  error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  Ga.  App.  137) 

SAVANNAH  GUANO  CO.  v.  ABELL. 

(No.  9060.) 
(Court  of  Appeale  of  Georgia,  EHvision  No.  1. 

April  9,  1918.) 

(Syllabus  hy  the  Court,) 

1.  APFEAii  AND    Error   ^=5>528(4)— Record- 
Exhibits  ON  Motion  for  New  Trial. 

Since  the  exhibits  attached  to  the  motion 
for  a  new  trial  in  this  case  are  specifically  re- 
ferred to  therein  as  annexed,  they  thus  become 
a  part  of  the  record,  and  the  motion  to  dismiss 
the  writ  of  error  on  the  ground  that  the  exhib- 
its attached  to  the  motion  for  a  new  trial  are 
"nowhere  identified  or  allowed  by  the  trial 
court  as  a  part  of  the  motion  for  new  trial  or 
as  part  of  the  record  in  the  case*'  is  therefore 
overruled.  Patterson  v.  Collier,  77  Ga.  292,  3 
S.  E.  119;  Central  of  Georgia  Ry.  Co.  v.  O'Kel- 
ley.  16  Ga.  App.  594,  85  S.  E.  938. 

2.  New  Trial  ^=»01  —  Grounds  —  Inad- 
vertence OR  Neglect. 

Diligence  is  required  of  parties  in  the  prep- 
aration of  causes,  and  courts  are  not  inclined 
to  disturb  verdicts  occasioned  by  negligence; 
nor  will  the  court  relieve  a  party  from  the  con- 
sequences of  mere  ignorance,  inadvertence,  or 
neglect,  by  granting  a  new  trial.  Denmond  v. 
Hillyer,  129  Ga.  698.  59  S.  B.  806;  Dacy  v. 
State,  17  Ga.  439;  Marshall  v.  Means,  12  Ga. 
61.  56  Am.  Dec  444;  Rolfe  v.  Rolfe,  10  Ga. 
143. 

3.  Verdict— Sufficiency  of  Evidence. 
There  was  sufficient  evidence  to  authorize  the 

verdict,  which  has  the  approval  of  the  trial 
judge,  and  no  reason  appears  why  the  verdict 
should  be  set  aside. 

Error  from  City  Court  of  Nashville ;  O.  A. 
(Christian,  Judge. 

Action  between  the  Savannah  Guano  Com- 
pany and  E.  B.  Abell.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

W.  D.  Buie,  of  Nashville,  and  J.  B.  Mur- 
row,  of  Tifton,  for  plaintifiF  In  error.  Hen- 
dricks, Mills  &  Hendricks,  of  Nashville,  for 
defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(22  Ga.  App.  197) 

J.   E.  DUN.SON  &  BROS.  CO.  v.  O.   V. 

TRnTT  CO.     (No.  9289.) 

(Court  of  Appeale  of  Georgia,  Division  No*  1- 

April  11,  1918.) 

(Syllahua  hy  the  Court.) 

Demurrer  to  Intervention. 

The  decision  of  this  court  in  Tniitt  Co.  v. 
Dunson  &  Bros.  Co.,  20  Ga.  App.  5.33,  93  S- 
E.  149,  settled  and  fixed  the  respective  righte 
of  the  parties  to  the  fund  over  which  the  liti- 
gation arose.  The  court  did  not  err  in  sus- 
taining the  demurrer  to  the  amended  interven- 
tion and  in  rendering  judgment  in  favor  of 
Truitt  Company  in  accord  with  that  decision. 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Proceeding  on  money  rule  against  a  sher- 
iff, with  the  C.  V.  Truitt  CJompany  and  the 
J.  E.  Dunson  &  Bros.  Company  as  claimants. 
Demurrer  to  amended  intervention  sustained, 
and  judgment  for  the  C.  V.  Truitt  Company, 
and  the  J.  E.  Dunson  &  Bros.  Company  bring 
error.    Affirmed. 

M.  U.  Mooty,  of  La  Grange,  for  plaintiff  in 
error.  E.  T.  Moon,  of  La  Grange,  for  defend- 
ant in  error. 

LUKE,.  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 

=^==  (22  Ga.  App.  laS) 

CLYDE  V.  STEGER  &  SONS  PIANO  MFG. 

CO.     (No.  9046.) 
(Court  of  Appeals  of  Georgia,  Division  Na  1. 

AprU  11,  1918.) 

(SylldbuB  5y  the  Cimri.) 

Infants  <^=»57(1),  58(1, 2)— Eepudiation  of 
Contract  —  Tender  —  Conditions  —  Stat- 

The  contract  of  an  infant,  except  for  nec«- 
saries,  heing  voidable,  may  be  repudiated  by 
him,  either  during  minority  or  withm  a  reason- 
able time  thereafter.  Bell  v.  Swainsboro  Fer- 
tilizer Co.,  12  Ga.  App.  81,  76  S.  E.  756.  ''It 
however,  the  infant  receives  property,  or  other 
valuable  consideration,  and  after  arrival  >At 
age  retains  possession  of  such  property,  or  en- 
joys the  proceeds  of  such  valuable  considera- 
tion, such  a  ratification  of  the  contract  shall 
bind  him."  Civ.  Code  1910,  f  4233.  By  the 
terms  of  the  Code  section  quoted  from,  no  at- 
tempted repudiation  of  liability  under  such  a 
voidable  contract  can  be  effective,  unless  accom- 
panied by  a  surrender  of  such  property  ac- 
quired thereunder  as  may  still  remain  in  hw 
hands.  He  cannot  hold  it  and  make  use  of  its 
possession  as  a  basis  of  further  negotiation. 
In  order  that  a  tender  .of  the  property  so  re- 
ceived and  held  shall  operate  as  the  equivalent 
of  its  actual  return,  and  so  prevent  a  ratifica- 
tion of  the  voidable  contract,  such  tender  mnst 
be  unconditional.  Civ.  Code  1910,  %  4322.  A 
tender  fails  to  be  absolute,  even  thongh  the 
only  condition  accompanying  it  is  such  as  to 
impose  the  performance  of  a  duty  actually  ow- 
ing by  the  one  to  whom  the  purported  tender 
is  made.  Elder  v.  Johnson,  115  Ga.  691,  42  S. 
B.  51.  Thus,  where  a  minor  purchases  certain 
personal  property,  and  in  part  payment  there- 
for turns  over  certain  other  property,  and  for 
the  remainder  of  the  purchase  price  executes 
his  note,  he  cannot,  in  a  suit  brought  on  the 
note  after  he  has  attained  his  majority,  dispute 
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its  validity  on  the  gronnd  of  his  minority  at 
the  time  the  note  was  executed,  where  it  ap- 
pears that  he  still  retains  possession  of  the 
'  property  acquired  under  the  purchase,  although 
it  be  further  shown  that  he  offered  and  still 
offers  to  return  the  property  on  the  condition 
that  the  other  property  given  by  him  to  the 
seller  in  part  payment  therefor  should  first  be 
surrendered  back.  The  mere  proposal  to  re- 
scind the  contract,  wherein  only  a  conditional 
tender  of  the  purchased  property  is  made,  is 
not  tantamount  to  actual  repudiation. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  between  C.  E.  Clyde  and  the  Steger 
&  Sons  Piano  Manufacturing  Company. 
Judgment  for  the  former,  and  the  latter 
brings  error.     Affirmed. 

Moore  &  Pomeroy  and  Chas.  E.  Cotterill, 
all  of  Atlanta,  for  plaintiff  in  error.  Bell, 
Ellis  &  Bell  and  Jos.  W.  &  Jno.  D.  Hum- 
phries, all  of  Atlanta,  for  defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 

(22  Ga.  App.  169)  «== 

ROGERS  ▼.  JACKSON.    (No.  9125.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  10,  1918.) 

(BpllahuB  hy  t?^  Court.) 

Gbawt  op  New  Trial  —  Evidjencs  —  Discre- 
tion OF  Court. 
This  case  is  here  upon  the  first  grant  of  a 
new  trial.  The  evidence  did  not  demand  the 
verdict,  and  it  was  not  error  for  the  court  to 
grant  the  motion  for  a  new  trial  upon  the 
grounds  stated. 

Error  from  Superior  Court,  Barrow  Coun- 
ty;   A.  J.  Cobb,  Judge. 

Action  between  Z.  F.  Jackson  and  R.  Li 
Rogers.  Judgment  for  Jackson,  and  Rogers 
brings  error.     Affirmed. 

P.  Cooley,  of  Jefferson,  and  Lewis  C.  Rus- 
sell, of  Winder,  for  plaintiff  in  error.  G.  A. 
Johns,  of  Winder,  for  defendant  in  error. 

liUKE,  J.     Judgment  affirmed. 

WADEJ,  O.  J.,  and  JENKINS,  J.,  concur. 


(22  Oa.  App.  201) 

OCILLA  SOUTHERN  R,  CO.  v.  BEAVERS. 

(No.  9177.) 

(Court  <^  Appeals  of  Georgia,  Division  No.  2. 

April  11,  191&) 

(RyUabua  hy  the  Court,) 

Demitrrbr— Petition— Amen  dment. 

The  petition  as  amended  was  sufficient  to 
withstand  the  demurrer  thereto,  and  the  court 
did  not  err  in  overruling  the  demurrer. 

E!rror  from  Superior  Court,  Ben  Hill  Coun- 
ty;   D.  A.  R.  Crum,  Judge. 

Suit  between  the  Ocilla  Southern  Railroad 


(Company  and  O.  J.  Beavers.  Judgment  for 
Beavers,  and  the  Railroad  Company  brings 
error.    Affirmed. 

Wall  &  Grantham,  of  Fitzgerald,  and 
Quincey  &  Rice,  of  Ocilla,  for  plaintiff  in  er- 
ror. Shipp  &  Sheppard,  of  Americus,  for 
defendant  In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(22  Ga.  App.  lU) 

HANCOCK  V.  KENNEDY.     (No.  9098.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  9,  191&) 

(SytlahuB  hy  ihe  Court.) 

1.  Contempt  ^=»40— Nature  of  Proceeding 
— **PuNrriVE  Pboceedino  tor  Contempt"— 
''Remedial  Pbocexdino  fob  Contempt." 

Proceedings  for  contempt  are  of  two  classes, 
punitive  and  remedial.  A  proceeding  of  former 
class  is  intended  to  ponish  the  offender  for  a 
past  act  of  omission  or  commission  which  has 
disturbed  the  regular  proceedings  of  the  court, 
interfered  with  its  proper  functioning,  resisted 
its  authority,  or  reflected  contempt  upon  it,  and 
the  authorized  penalty  in  such  a  case  is  that 
prescribed  by  section  4849  (5)  of  the  Civil  Code 
of  1910.  rnie  latter  or  remedial  proceeding  is 
instituted  to  preserve  and  enforce  the  rights  of 
private  parties,  and  may  be  resorted  to  as  a 
means  of  compelling  obedience  to  such  court  or- 
ders or  duties  as  the  offenders  may  willfully  or 
fraudulently  fail  or  refuse  to  perform:  and  in 
such  cases  of  continuing  contempt  it  is  within 
the  power  of  competent  courts  to  imprison  the 
refractory  party  until  he  shall  have  obeyed  the 
precept.  Cobb  v.  Black,  34  Ga,  162,  166  (2) ; 
Ryan  v.  Kingsbery,  89  Ga.  228.  15  S.  E.  302 
(4) ;  Drakeford  v.  Adams,  98  Ga.  722,  724,  25 
S.  B.  833;  Tindall  v.  Nisbet,  113  Ga,  1114, 
39  S.  E.  450,  55  L.  R.  A.  225  (4,  b). 

2.  Contempt  ^=s>40,  79— Nature  of  Prooebd- 
INO — Imprisonment. 

Under  both  the  pleadings  and  the  evidence 
in  this  case,  the  proceeding  was  punitive  in  its 
nature,  and  sought  to  charge  the  respondent 
clerk  with  past  and  completed  acts  of  omission 
and  commission  in  the  performance  of  his  offi- 
cial duties.  The  pleadings  negative  any  charge, 
and  the  proof  any  act,*  of  a  continuing  breach 
of  official  duty,  such  as  it  lay  within  the  pow- 
er of  respondent  to  rectify.  The  judgment  as 
entered  by  the  court  was  therefore  illegal. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   D.  A.  R.  Crum,  Judge. 

Contempt  proceeding  between  W.  J.  Han- 
cock and  D.  E.  Kennedy.  Judgment  for  the 
latter,  and  the  former  brings  error.  Re- 
versed. 

M.  B.  Cannon,  of  Abbeville,  and  EUdridge 
Cutts»  of  Fitzgerald,  for  plaintifT  in  error. 
J.  T.  Hill,  of  Cordele,  for  defendant  in  er- 
ror. 

JENKINS,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 
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(22  Ga.  App.  198) 

MADDOX  COFFEE  CO.  T.  McHAN. 

(No.  d444.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

April  11,  19ia) 

(Byllahus  hy  the  Court,) 

1.  JuDOinsNT  ^=>342(1)— ."Motion  in  Abrest 
OF  Judgment"—* *MoTioN  fob  New  Trial" 
—"Motion  to  Set  Aside  Judgment*'— Aft- 
SB  Tbbm. 

''A  motion  in  arrest  of  judgment  differs 
from  a  motion  for  a  now  trial,  in  this:  The 
former  must  be  predicated  on  some  defect  which 
appears  on  the  face  of  the  record  or  pleadings, 
while  the  latter  must  be  predicated  on  some  ex- 
trinsic matter  not  so  appearing.  It  also  dif- 
fers from  a  motion  to  set  aside  a  judgment,  in 
this:  The  motion  in  arrest  of  judgment  must  be 
made  during  the  term  at  which  such  judgment 
was  obtained,  while  a  motion  to  set  aside  may 
be  made  at  any  time  within  the  statute  of  lim- 
itations." Oiv.  (3odo  1010,  §  6958.  The  limi- 
tation provided  bv  the  statute,  as  to  the  time 
within  which  each  must  be  made,  constitutes 
the  only  difference  between  a  motion  to  set  aside 
and  a  motion  to  arrest  a  judgment.  Artope  v. 
Barker,  74  Ga.  462;  Regopoulas  y.  State,  116 
Ga.  596,  42  S.  E.  1014 ;  Garfield  OU  Mills  v. 
Stephens,  16  Ga.  App.  655,  660,  85  S.  E.  983. 
There  was  therefore  no  merit  whatever  in  the 
contention,  raised  by  demurrer,  that  the  motion 
to  set  aside  should  be  dismissed  because  inter- 
posed subsequently  to  the  term  of  the  court  at 
Which  the  judgment  was  obtained. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Motion 
For  New  Trial;  Motion  To  Set  Aside  Judg- 
ment; First  Scries,  Motion  in  Arrest  of  Judg* 
ment.] 

2.  JuDGMEN't  ^=»392— Motion  to  Set  Asidb^ 
Proof. 

The  defendant  duly  filed  a  plea  presenting 
a  meritorious  defense  to  the  action,  and  se^ 
ting  forth  fully  the  alleged  facts  constituting 
his  defense,  which  was  referred  to  in  the  mo- 
tion to  set  aside  the  judgment  against  him,  and 
thus  made  a  part  of  said  motion,  so  that  the 
motion  itself  disclosed  the  specific  nature  and 
character  of"  the  defense  relied  upon.  Pryor  ▼. 
American  Trust,  etc.,  Co.,  15  Ga.  App.  827,  829, 
84  S.  E.  312.  It  was  not  incumbent  upon  the 
movant  to  establish  or  attempt  to  establish  by 
proof  the  alleged  defense  set  up  in  his  motion 
to  set  aside,  when  filing  the  same,  nor  could 
evidence  tending  to  negative  the  alleged  defense 
b6  then  properly  introduced  by  the  opposite  par- 
ty in  resisting  such  motion.  It  was  not  neces- 
sary for  the  court  to  go  further,  in  this  con- 
nection, than  to  determine  that  a  legally  good 
and  meritorious'  defense  was  alleged  by  the 
movant 

3.  Setting  Aside  Judgment— PROOir—CEBmo- 

BARI. 

The  judge  of  the  municipal  court  did  not  err 
in  overruling  the  demurrer  to  the  motion  to 
set  aside  the  judgment,  and,  under  all  the  facts 
and  circumstances  in  proof,  in  thereafter  actual- 
Iv  setting  asido  said  judgment  and  remanding 
the  case  for  trial;  and  the  judge  of  the  supe- 
rior court  properly  overruled  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  between  the  Maddox  Coffee  Company 
and  C.  H.  McHan.  Judgment  for  McHan, 
and  the  ^faddoz  Coffee  Company  brings  er- 
ror.    Affirmed. 


C  D.  Maddox,  of  St.  Petersburg,  Fla.,  and 
S.  A.  Massell,  of  Atlanta,  for  plaintiff  in  er- 
ror.  Mayson  &  Johnson,  of  Atlanta,  for  de- 
fendant in  error. 

WADB,  C.  J.    Judgment  affirmed. 

JENKINS   and  LUKE,  JJ^  concui; 


(22  Oa.  App.  236) 
LOBHR  V.  CITY  OF  ATLANTA.    (No.  942a) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

April  12,  1018.) 

(SyUahut  hy  ike  CourU) 

NoNSTjrr— Negligence. 

The  evidence  did  not  sustain  the  allegations 
of  negligence  on  account  of  which  a  recovery 
was  sought,  and  therefore  the  court  did  not  err 
in  awarding  a  nonsuit. 

Error  from  City  Court  of  Atlanta;  H.  If. 
Reid,  Judge. 

Action  by  M.  L.  Loebr  against  the  City  of 
Atlanta.  From  a  Judgment  of  nonsuit,  plain- 
tiff brings  error.    Affirmed. 

Reynolds  &  Whitman,  of  Atlanta,  for  plain- 
tiff in  error.  J.  L.  Mayson  and  S.  D.  Hew- 
lett, both  of  Atlanta,  for  defendant  In  error. 

WADE,  C.  J.    Judgment  affirmed* 

JENKINS  and  LUKE,  JJ.,  concur. 

(22  Ga.  App.  218) 
GEMES  V.  VINCENT.    (No.  9245.) 
(CV)urt  of  Appeals  of  Georgia,  Division  Na  1. 

April  12,  1918.) 

(SyllabuB  hy  the  Courts 

Trial  by  Coubt— Evidence— SunnpiBWCT. 

Bv  a^eement  the  trial  judge  without  the 
aid  of  a  jury,  heard  and  determined  the  cause. 
He  did  not  err  in  ruling  out  the  evidence  com- 
plained of,  and  there  was  evidence  to  authoziM 
the  judgment. 

Error  from  City  Court  of  Ctotersville;  Q. 
H.  Aubrey,  Judge. 

Action  between  C.  J.  Gemes  and  Harold 
Vincent  Judgment  for  Vincent  and  Gemes 
brings  error.    Affirmed. 

Wm.  T.  Townsend,  of  Cartersville,  for 
plaintiff  in  error.  Finley  &  Henson,  of  Car> 
tersvllle,  for  defendant  in  error. 

LUKE,  J.,     Judgment  affirmed. 

WADE,  C.  Zn  and  JENKINS,  J.»  concoi^ 

(22  Ga.  App.  1€7) 

INTERNATIONAL     FILTER     CO.     t.    I*A. 
GRANGE  ICE  &  FUEL  (X>.     (No.  906a) 

(Court  <^  Appeals  of  Georgia,  Division  Na  1* 

April  10,  1918.) 

(Byllahus  hy  ih€  CourL) 

1.  Sales  ^=9168%(5)-^ontbact  roa  RxruBir 

—Time  of  Return. 

Whero,  under  a  contract  of  sale  or  retom 

it  is  provided  that  ''this  filter  and  unused  disks 

are  to  be  returned  for  credit  in  good  condition 
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to  the  InternatioBal  Filter  Company  at  Chicago, 
within  thirty-five  days  from  this  date,  if  direc- 
tions for  use  are  followed  and  the  results  ob- 
tained arc  not  satisfactory/'  the  return  must 
be  made  within  the  time  thus  expressly  limited, 
and  the  question  of  reasonable  time  does  not 
enter.  Newburger  v.  Hoyt,  86  Ga.  508,  514,  12 
S.  E.  925. 

2.  Sales  ^s=>168%(4)~Pbo vision  fob  Retubn 
—Compliance. 

A  mere  notice  by  tho  purchaser,  given  prior 
to  the  expiration  of  the  time  limit,  that  the  ma- 
chine had  proven  unsatisfactory,  and  that  un- 
less better  results  could  be  had,  it  would  be  re- 
turned, cannot  be  taken  as  a  compliance  with 
tho  terms  of  the  contract.  Dickey  v.  Winston 
Cigarette  Machine  Co.,  117  Ga.  131,  43  S.  E. 
493 :  Malsby  &  Avery  v.  Young,  104  Ga.  205, 
30  S.  E.  854. 

3,  Sales  ^=>168%  (7)— Contract  fob  Retubn 
—Rights  op  Parties. 

It  appearing  that  a  period  of  42  days  had 
elapsed  between  the  date  of  the  contract  and 
the  date  when  the  machinery  was  returned,  and 
there  being  nothing  in  the  record  as  presented 
to  us  to  indicate,  expressly  or  by  implication, 
that  the  limitation  imposed  by  the  contract  had 
been  in  any  way  extended,  upon  its  expiration 
the  rights  of  the  parties  became  fixed. 

Error  from  City  C6urt  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  the  International  Filter  Com- 
pany against  the  La  Grange  Ice  &  Fuel 
Company.  Judgment  for  the  latter,  and  the 
former  brings  error.    Beversed. 

B.  H.  Hill,  of  West  Point,  and  Moon  & 
Davis  and  E.  T.  Moon,  all  of  La  Grange,  for 
plaintiff  In  error.  M.  U.  Mooty,  of  La 
Grange,  for  defendant  In  error. 

JENKINS,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(22  Ga,  App.  178) 

McANALLY   v.   BANK  OF  ABBEVILLE. 

(No.  9021.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  10,  191S.) 

(Syllabus  hy  the  OouriJ 

1.  New  Triai.  ^s=>29,  97— Grounds— Illness 

— ^AulHOBiTY  OF  Counsel. 
When  this  case  was  called  for  trial  the 
defendant  was  absent,  but  one  of  his  attorneys 
was  present,  and  the  other  came  into  court  be- 
fore the  trial  proceeded.  There  was  no  motion 
to  continue  the  case,  but  a  new  trial  was  asked 
upon  the  ground  that  on  the  day  of  the  trial 
the  defendant  was  too  ill  to  attend  court. 
However,  it  is  not  shown  that  he  made  any  ef- 
fort to  communicate  this  fact  to  the  court  or  to 
his  attorneys,  or  that  he  was  so  situated  that 
he  could  not  do  so.  This  shows  lack  of  dili- 
gence. "Where  a  party  to  a  suit  has  ample 
opportunity  to  inform  the  court  of  his  sickness 
and  obtain  a  continuance,  after  verdict  in  his 
absence,  a  new  trial  will  not  be  granted  on  the 
ground  that  he  was  sick,  and,  not  expecting  the 
case  to  be  tried,  did  not  send  any  affidavit  of 
his  sickness.  [Atlantic  &  G.  R.  Co.  v.  Florida 
Const.  Co.]  61  Ga.  241 ;  [Shivers  v.  State]  53 
Ga.  149;  [Akin  v.  The  Ordinary  of  Bartow 
County]  54  Ga.  60;  [Cruse  v.  State]  59  Ga. 
83**:    Lumpkin  v.  Bespess,  68  Ga.  822. 

(a)  In  the  motion  for  a  new  trial  it  is  stated 
that  any  announcement  of  ready  for  trial  by 
counsel   for    the   defendant   was    "without   his 


knowledge,  consent,  or  approval"  In  Williams 
V.  Simmons,  79  Ga.  654,  7  S.  E.  135,  Chief  Jus- 
tice Bleckley  said :  '^There  is  full  power  on  the 
part  of  the  counsel  to  represent  the  dient,  and 
It  is  just  the  same  as  if  the  client  were  there 
in  person ;  and  it  is  no  answer  to  a  decree,  a 
solemn  judgment  of  a  court,  for  the  client  to 
como  in  and  say  that  the  counsel  misrepresent- 
ed  the  client's  interests,  or  did  not  represent  the 
client's  wishes.  Let  the  client  see  that  the 
counsel  conforms  to  instructions,  and  if  there 
is  any  injury  by  faUure  to  do  it,  let  the  counsel 
answer  for  it,  and  not  the  other  party."  • 

Under  the  rulings  above,  the  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  in 
this  case  are  without  merit  See,  also,  Spaitks 
V.  Ober  &  Sons  Co.,  138  Ga.  316,  75  S.  E.  135 ; 
Denmond  v.  Hillyer,  129  Ga.  696,  59  S.  B.  806 
(1) ;  Glover  v.  Dimmock,  119  Ga.  696,  46  S.  E. 
824  (1) ;  Burton  v.  Ethridge,  19  Ga.  App.  511, 
91  S.  B.  927  (1). 

2.  AwABD  OF  New  Tbial— Discretion— Evi- 
dence. 
The  evidence  authorized  the  verdict,  and  a 
new  trial  was  properly  refused. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  D.  A.  R.  Crum,  Judge. 

Action  by  Bank  of  Abbeville  against  M.  E. 
McAnally.  Judgment  for  plaintiff,  and  de* 
fendant  brings  errpr.    Affirmed. 

M.  B.  Cannon,  of  Abbeville,  and  H.  E. 
Coates,  of  Hawkinsvllle,  for  plaintiff  in  er- 
ror. Hal  Lawson,  of  Abbeville,  for  defend- 
ant In  error. 

BLOOD  WORTH,  J.    Judgment  afBrmed. 

BROYLES,  P.  J.,  and  HABWBSLL,  J.,  con- 
cur. 


(22  Oa.  App.  199) 
FREEMAN  v.  PETTY.    (No.  9145.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  11,  1918.) 

(SyUahua  by  the  Court,) 

1.  Chabqs  of  Court. 

When  considered  in  connection  with  the  en- 
tire charge,  the  excerpts  therefrom  complained 
of  in  the  ibotion  for  a  new  trial  contained  no 
error  harmful  to  the  plaintiff  in  error. 

2.  Tbial    €=»257,     259(1)  —  Demnitiow    orf 
Words— Beqitbbt  for  instruction. 

The  court  did  not  err  in  failing  in  its  charge 
to  define  the  words  ''express  warranty"  and  "ex- 
press contract  of  warranty";  no  proper  and 
timely  written  request  therefor  having  been 
made.  Wakefield  v.  Lee,  18  Ga.  App.  048,  90 
S.  E.  224  (4) ;  Western  Union  Telegraph  Co.  t. 
Ford,  10  Ga.  App.  606,  74  S.  E.  70  (5) ;  Pye  v. 
Pye,  133  Ga.  246.  65  S.  E.  424  (3) ;  Georgia 
Southern  &  B*lorida  Ry.  Co.  v.  Young  Invest- 
ment Co.,  119  Ga.  513,  46  S.  E.  644  (2). 

3.  New  Trial  ^=»26— Trial  ^==>31— Remark 
OF  CJouRT— Motion  for  Mistrial. 

Where  jurors  have  actually  heea  selected 
and  impaneled  to  try  a  case,  and  rematiss  are 
made  by  the  trial  judge  to  counsel  in  the  hear- 
ing of  tne  jurors,  which  counsel  contend  were  of 
such  a  character  as  to  prejudice  the  minds  of 
the  jurors  hearing  them  against  the  cause  of 
their  client,  a  motion  should  be  made  to  have 
a  mistrial  declared,  and  upon  the  judge's  refusal 
to  grant  such  a  motion  his  ruling  would  be  sub- 
ject to  review.  Counsel  having  failed  to  make 
such  a  motion,  and  having,  without  objection^ 
proceeded  with  th6  trial,  cannot,  after  verdict, 
raise  a  question  as  to  the  prejudicial  natttre  of 
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the  remarks  complained  of  in  motion  for  a  new 
trial.  Rogers  y.  State,  18  Ga.  App.  332,  89 
S.  E.  460  (1) ;  Perdue  v.  State,  135  Ga.  277, 
69  S.  £.  184  (1). 

4.  Damages  ^=s»45— Bbeach  or  Contracts^ 
Expense— Necessity  of. 

No  error  was  committed  in  refusing  to  giTe 
in  charge  to  the  jury  the  request  referred  to  in 
the  last  ground  of  the  motion  for  a  new  trial. 
Even  where  it  is  proper  to  charge  on  the  subject 
of  expense  incurred  in  complying  with  the  con- 
tract, and  the  request  is  made  therefor,  it  must 
be  correct  and  show  that  the  expense  was  **nec- 
essary."  Civ.  Code  1910,  §  4402 ;  Coweta  Falls 
Mfg.  Co.  V.  Curran  Rogers,  19  Ga.  416,  65 
Am.  Dec.  602  (2) ;  Bryan  v.  Southeastern  Rail- 
road Co.,  41  Ga.  71  (3). 

5.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Gordon  Coun- 
ty; M.  C.  Tarver,  Judge. 

Action  between  W.  B.  Freeman  and  O.  M. 
Petty.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

Starr  &  Pascball,  of  Calhoun,  for  plaintiff 
in  error.  R.  Noel  Steed,  of  Chatsworth,  and 
Lang  &  Lang,  of  Calhoun,  for  defendant  in 
error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J., 
concur. 


(22  Oa.  App.  240) 

WHITFIELD  V.  STATE.    CNo.  9600.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1918.) 

(8yllahu9  hy  ike  Court,) 
Wbit  of  Ebbob  —  Bill  of  Exceptions  —  As- 

SIONMIUVT. 

The  bill  of  exceptions  containing  no  assign- 
ment of  error  whatever,  the  writ  of  error  is 
dismissed. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Proceeding  between  Walter  Whitfield  and 
the  State.  From  the  judgment,  Whitfield 
brings  error.    Dismissed. 

W.  A.  Dampier,  of  Dublin,  for  plaintiff  In 
error.  E.  L.  Stephens,  Sol.  Gen.,  of  Wrights- 
ville,  for  the  State. 

BROYLES,  P.  J.    Dismissed. 

BIX)ODWORTH  and  HARWELL^  JJ^ 
concur. 


(22  Gku  App.  289) 

POULOS  V.  STATE.     (No.  9589.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2^ 

April  12,  1918.) 

(SyUahus  ly  the  Court,) 

1.  Pboof  of  Venue— Limitations. 

There  is  no  merit  in  that  ground  of  the  mo- 
tion for  a  new  trial  which  alleges  that  "the 
venue  was  not  proved  or  the  offense  shown  to 
have  been  comnutted  within  the  statute  of  lim- 
itations." 


2.  SuFnciENCT  of  Evidence. 

The  verdict  was  amply  supported  by  the  evi- 
dence, and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Error  from  City  Court  of  Sayannab;  Jno. 
Rourke,  Jr.,  Judge. 

John  Poulos  was  charged  with  an  offense, 
and  from  the  verdict  he  brings  error.  Af- 
firmed. 

Shelby  Myrick,  of  Savannah,  for  plaintUT 
in  error.  Walter  C.  Hartrldge,  Sol.  Gen.,  of 
Savannah,  for  the  State. 

BROYLES,  P.  J.     Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ^ 
concur. 


(22  6a.  App.  239) 

GOODE  v.  POWELL.     (No.  9332.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1918.) 

(Syllabus  by  the  Court,) 

1.  Trial  ^s=>171— -Refusal  to  Direct  Ve»- 

DICT. 

It  is  never  reversible  error  for  a  judge  to 
refuse  to  direct  a  verdict.  Stewart  v,  Attaway, 
18  Ga.  App.  158.  88  S.  E.  992  (1):  Cunning- 
ham v.  Waters,  142  Ga.  115,  82  S.  E.  518  (1). 

2.  Appeal   and   Error    ^=>1(X)5(1)— Excep- 
tion OR  Objection— Review. 

No  complaint  is  made  of  any  ruling  on  the 
admission  or  rejection  of  evidence,  and  no  er- 
ror in  the  charge  is  alleged.  The  jury  passed 
upon  the  facts,  the  judge  presiding  in  the  su- 
perior court  overruled  the  certiorari,  and  this 
court  will  not  interfere. 

Error  from  Superior  Court,  Fulton 
County;    Geo.  V.  Bell,  Judge. 

Action  between  Mallnda  Goode  and  G.  W. 
Powell.  Judgment  for  the  latter,  petition 
for  certiorari  overruled,  and  the  former 
brings  error.     Affirmed. 

Munday  &  Ck>mwell,  of  Atlanta,  for 
plaintiff  in  error.  Jas.  E.  Warren,  of  Atlan* 
ta,  for  defendant  in  error. 

BLOODWORTH,   J.     Judgment   affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(28  Ga.  App.  1S2) 

WESTERN    &    A.    R.    CO.    v.    WILLIAMS. 

(No.  8959.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1918.) 

(Syllabus  by  the  Court,) 

1.  Divorce      ^=»324  —:  Infants   ^=981   — 
Liability  roR  Support  —  Effect  of  Di- 
vorce. 
Where  a  divorce  decree  awards  the  custody 
of  a  minor  child  to  the  mother,  with  the  privi- 
lege of  the  father  to  see  the  child,  and  durects 
that  he  contribute  to  the  child's  support  "as  he 
has  been  doing,"  the  father  is  not  relieved  from 
his  legal  obligation  for  a  proper  support  of  the 
child.    Brown  v.  Brown,  182  Ga.  712,  64  S.  E. 
1092,  131  Am.  St  Rep.  229.    He  maj,  as  next 
friend,  institute  an  action   against  a   railroad 
company  for  a  negligent  physical  injury  to  the 
child.     The  court,  after  hearing  evidence,  did 


A=:>For  other  oases  see  same  topio  and  KBY-NUMBER  in  all  Kny-Numbered  Digests  and  Indexes 


Ga.) 


BURO  V.  MAIiONE 


739 


not  err  in  overruling  and  striking  defendant's 
plea  in  abatement. 

2.  Sufficiency  of  Evidence  —  MotiON  fob 
New  Trial. 
The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial,  which  was  based  only  on  gen- 
eral grounds. 

Error  from  Superior  Court,  Whitfield 
County;    M.  O.  Tarver,  Judge. 

Action  by  Edwin  Williams,  by  guardian, 
against  the  Western  &  Atlantic  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  and  Mad- 
dox,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  W.  C.  Martin  and  W.  E. 
Mann,  both  of  Dalton,  for  defendant  in  er- 
ror. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  188) 

HUNT  v.  CHAMBERS  &  SAMPLES. 

(No.   9457.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  10,  1918.) 

(Syllohua  hy  the  Court,) 

New  Trial  ^=>132(4)— Refusal  to  Approve 
Brief  of  Evidence— Dismissal  of  Motion. 
Where  a  motion  for  a  new  trial  has  been 
made,  and,  after  several  subsequent  terms  of 
the  court  have  elapsed,  counsel  for  the  movant 
submits  to  the  court  what  purports  to  be  a  cor- 
rect brief  of  the  evidence,  and  its  correctness 
is  denied  bv  counsel  for  the  other  party,  and 
counsel  for  boUi  parties  are  unable  to  agree  op- 
en a  brief  of  the  evidence,  and  the  court,  by  rea- 
son of  the  long  delay  of  counsel  for  the  movant 
in  the  presentation  of  the  brief  of  evidence,  is 
unable  to  remember  what  the  evidence  was, 
there  is  no  error  in  refusal  of  the  court  to  ap- 
prove the  brief  of  evidence,  or  in  dismissal  of 
the  motion  for  a  new  trial.  Martin  v.  Mendel, 
10  Ga.  App.  417,  73  S.  E.  620;  Scoggins  v. 
Knox,  143  Ga.  599,  85  S.  E.  753. 

Error  from  City  Court  of  Hall  County; 
A.  C.  Wheeler,  Judge. 

Action  between  J.  W.  Hunt  and  CHiambers 
&  Samples.  Judgment  for  the  latter,  and 
the  former  brings  error.     Affirmed. 

Ed.  Quillian,  of  Gainesville,  for  plaintiff 
In  error.  C.  N.  Davie  and  Boyd  Sloan,  both 
of  Gainesville,  for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BliOODWORTH  and  HARWELL^  JJ., 
concur. 

<22  Oa.  App.  148) 

CHANCE  v.  SIMPKINS.     (No.  9119.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  9,  1918.) 

(Syllabus  hy  the  Court.) 

Gabrishmxnt  ^=:»59  —  Funds  in  Custodia 
iJEGia— Consent  to  Deposit. 

Where  funds  have  been  paid  into  court  under 
an  order  requiring  their  deposit  with  its  clerk  to 


await  their  final  distribution,  the  funds  while  so 
held  are  in  custodia  legis,  and  therefore  not  sub- 
ject to  the  process  of  garnishment.  20  Cyc. 
1022(1,  2).  The  fact  that  the  parties  interested 
may  have  consented  to  the  order  of  court  will 
not  alter  the  rule :  nor  will  the  fact  that  prior 
to  the  service  of  the  process  of  garuishment  the 
right  to  the  funds  had  been  fixed  and  determined 
by  another  judgment  providing  for  their  distri- 
bution. Cowart  V.  Caldwell  Co.,  134  Ga.  544, 
548,  68  S.  E.  500,  30  L.  R.  A.  (N.  S.)  720; 
Field  V,  Jones,  11  Ga.  413.  In  such  a  case  the 
status  of  the  clerk,  as  a  bare  custodian  for  the 
court,  is  analogous  to  that  of  a  receiver,  who  is 
not  subject  to  the  process  of  garnishment  (Civil 
Code  of  1010,  §  5485),  rather  than  to  the  status 
of  a  sheriff,  who,  as  a  general  officer  accountable 
to  all,  has  been  held  to  be  subject  to  tbe  process. 
Bird  V.  Harris,  63  Ga.  434,  435. 

Error  from  Superior  Ctourt,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  between  P.  T.  Chance,  administra- 
tor, and  Ellen  Simpkins.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

See,  also,  146  Ga.  519,  91  S.  E.  773. 

Paul  T.  Chance  and  Wm.  H.  Fleming, 
both  of  Augusta,  for  plaintiff  In  error.  Geo. 
T.  Jackson,  of  Augusta,  for  defendant  in 
error. 

JENKINS,   J.     Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 

(22  Ga.  App.  169) 

ROME  RT.  &  LIGHT  CO.  v.  JONES. 
(No.  9092.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  10,  1918.) 

(SylldbuB  hy  the  Court.) 

New  Tbtal  ^=s>68—Gboun Da— Insufficiency 
OF  Evidence. 
This  case  is  here  upon  the  first  grant  of  a 
new  trial.  The  evidence  did  not  demand  the 
verdict,  and  it  was  not  error  for  the  court  to 
overrule  the  motion  to  dismiss  the  motion  for  a 
new  trial,  nor  was  it  error  to  grant  a  new  trial. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  the  Rome  Railway  &  Light 
Ck)mpany  and  J.  P.  Jones.  From  a  first 
grant  of  a  new  trial,  the  former  brings  er- 
ror.   Affirmed. 

L.  H.  Covington  and  Dean  &  Dean,  all 
of  Rome,  for  plaintiff  In  error.  Maddoz  & 
Doyal,  of  Rome,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  176) 

BURG  V.  MALONE.    (No.  9010.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  10,  1918.) 

(SyUahut  hy  the  Court.) 

1.  Principal  and  Agent  «c=>189(1)— Suit  by 
Agent  —  Petition  —  Aixegation       or 
Agent's  Interest. 
This  was  a  suit  for  breach  of  contract  rela- 
tive to  the  purchase  of  real  estate.     The  con- 
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tract  was  signed  by  the  prospective  purchaser, 
S.  O.  Burg,  and  on  the  part  of  the  landowner 
was  signed  "R.  A.  Malone,  attorney  in  fact  for 
J.  M.  Williams."  The  petition  was  brought  in 
the  name  of  *'R.  A.  Malone,  attorney  in  fact  for 
J.  M.  Williams."  Civil  Code  1910,  (  3609,  de- 
clares that  "generally  an  agent  has  no  right  of 
action  on  contracts  made  for  his  principal." 
One  of  the  exceptions  (subsection  5)  is  "in  cases 
of  agency  coupled  with  an  interest  in  the  agent, 
known  to  the  party  contracting  with  him.' 
However,  when  the  petition  discloses  agency, 
the  agent  cannot  maintain  the  action  in  his  own 
name  without  alleging  "that  his  agency  was  cou- 
pled with  an  interest  in  the  agent,  known  to  the 
party  contracting  with  him."  R.  &  D.  R.  Co. 
y.  Bedell  &  Bowers,  88  Ga.  591,  592,  15  S.  E. 
676(4).  "Where  one  cannot,  except  under  spe- 
cial circumstances,  maintain  a  suit  in  his  own 
behalf  or  for  the  benefit  of  another,  it  is  in- 
cumbent upon  him  to  disclose  the  facts  giving 
him  a  right  to  bring  the  action."  Stanley  v. 
Stanley,  123  Ga.  122,  124,  51  S.  E.  287.  See, 
also,  Greenfield  v.  Mclntyre,  112  Ga.  691,  38  S. 
E.  44(1) :  Crummey  &  Hamilton  v.  Bentley, 
114  Ga.  746,  749,  40  S.  E.  765(3).  The  petition 
in  this  case  contained  no  such  allegation  as  is 
required  by  these  rulings.  Paragraphs  1,  2,  and 
8  of  the  demurrer  to  the  petition  were  good,  and 
should  have  been  sustained. 

2.,  Otheb  Grounds  of  Demubbeb. 

As  the  foregoing  ruling  is  controlling,  the 
remaining  grounds  of  the  demurrer  need  not  be 
considered. 

Error  from  City  Court  of  Albany;  Clay- 
ton Jones,  Judge. 

Suit  by  R.  A.  Malone  against  S.  O.  Burg. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

R.  J.  Bacon  and  R.  H.  Ferrell,  both  of  Al- 
bany, for  plaintiff  in  error.  Thos.  H.  Milner, 
of  Albany,  for  defendant  in  error. 

BLOODWORTH,   J.     Judgment  reversed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Qa.  App.  166) 

SOUTHERN  BELL  TELEPHONE  &  TELE- 
GRAPH CO.  V.  FREEMAN.    (No.  8934.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  10,  1918.) 

(SyllahuB  hy  the  Court.) 

1.  Appeal  and  Erbob  ^s>655(2)  —  Excep- 

TXONS,   BlIX   of   €=»43(1)   —   LlMnATION    OP 

Actions  ^=>130(12)  —  New  Action  Afteb 

Dismissal  of  Appeal. 
Where  a  bill  of  exceptions  is  not  tendered  to 
the  judge  until  after  the  time  prescribed  by  law 
for  tendering  it  for  certification,  he  is  without 
jurisdiction  to  certify  to  it;  and  a  bill  of  excep- 
tions dismissed  by  the  reviewing  court  because 
not  tendered  in  the  prescribed  time  is  to  be 
treated  as  void  ab  initio.  In  such  case,  the 
judge's  certificate  could  not  operate  to  arrest 
the  running  of  the  time  in  which,  under  the 
statute  of  limitations  (Civil  Code  of  1910,  f 
4381),  an  action  may  be  renewed  after  nonsuit 
or  dismissal. 

2.  Limitation  of  Actions  ^=5>130(12)  —  New 
Action  Afier  Dismissal  ob  Nonsuit. 

The  Supreme  Court  having  dismissed,  on  the 
ground  that  it  was  not  tendered  in  the  time 
prescribed  by  law,  the  bill  of  exceptions  by 
which  it  was  sought  to  review  a  judgment  of 
nonsuit  as  to  an  action  renewed  in  the  case 
now    under  consideration   (Grant  v.    Southern 


Bell  Telephone,  eta,  Co.,  145  Ga.  298,  89  S.  E. 
364),  that  bill  of  exceptions  did  not  arrest  the 
operation  of  the  statute  of  limitations;  and,  it 
appearing  from  the  plaintiff's  petition  that  the 
second  suit  was  brought  more  than  six  months 
after  the  judgment  of  nonsuit  was  rendered, 
and  more  than  two  years  after  the  personal  in- 
jury for  which  tlie  plaintiff  was  suing,  the  conrt 
erred  in  overruling  the  defendant's  demurrer,  in 
which  the  bar  of  the  statute  of  limitations  was 
set  up. 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Action  by  I.  G.  Freeman  against  the  Sonth- 
ern  Bell  Telephone  &  Telegraph  Company. 
Demurrer  setting  up  the  statute  of  limita- 
tions overruled,  and  defendant  brings  e]> 
ror.     Reversed. 

Brutus  J.  Clay  and  Sanders  McDanleU 
both  of  Atlanta,  and  E.  H.  Clay  and  Fred 
Morris,  both  of  Marietta,  for  plaintiff  in  er- 
ror. Geo.  F.  Gober,  of  Atlanta,  and  H.  B. 
Moss  and  Joe  Abbott,  both  of  Marietta,  for 
defendant  in  error. 

LUKE,  J.  [1]  If,  as  appears  from  the  de- 
cision of  the  Supreme  Court,  the  bill  of  ex- 
ceptions  in  the  former  case  between  the  par- 
ties to  this  case  was  not  tendered  in  the 
time  prescribed  by  law,  the  trial  judge  was 
without  jurisdiction  to  grant  a  writ  of  error 
thereon.  **To  sign  and  certify  a  bill  of  ex- 
ceptions tendered  after*'  the  prescribed  time 
"has  expired  the  trial  judge  has  ♦  •  • 
no  more  power  than  any  private  person.** 
Hamilton  v.  Georgia  Pacific  By.  Co.,  85  Ga. 
645,  11  S.  E.  1029.  And  an  act  so  clearly 
a  nullity  could  not  constitute  a  "bona  fide 
writ  of  error"  or  have  sufficient  legal  ef- 
ficacy to  arrest  the  operation  of  the  statute 
of  limitations.  If  a  tender  delayed  until 
after  the  expiration  of  the  prescribed  time 
could  so  operate,  the  time  might  be  extend- 
ed indefinitely.  Why  should  a  party  not 
complying  .with  the  law  in  this  respect  be 
enabled  thereby  to  extend  the  time  daring 
which  the  opposite  party  would  be  subject 
to  suit?  ''It  is  settled  that  if  the  first  peti- 
tion [for  certiorari]  be  void  for  any  rea- 
son, no  renewal  can  be  had  nnder  the  stat- 
ute." Citizens'  Banking  Co.  v.  Paris,  119 
Ga.  518,  46  S.  E.  638,  and  citations.  And 
even  though  a  petition  for  certiorari  be 
valid,  and  there  is  issued  thereon  a  writ  of 
certiorari  upon  an  order  of  sanction  original- 
ly valid,  it  is  held  that.  In  case  of  failnre 
to  give  due  notice  of  sanction,  the  proceed- 
ing is  void  ab  initio,  and  the  petitioner  is  not 
entitled  to  renew  it.  Brackett  v.  Sebastian, 
18  Ga.  App.  525,  89  S.  E.  1102(2).  See,  also, 
Tuten  V.  Showalter,  14  Ga.  App.  690,  82 
S.  E.  154. 

[2]  There  is  no  reason  for  holding  that, 
as  a  means  for  arresting  the  statute  of  lim- 
itations, there  is  any  greater  efficacy  in  a 
certified  bill  of  exceptions  not  tendered  in 
the  time  prescribed  by  law  than  in  the  cer- 
tiorari  held   invalid   in   any  of  the   cases 
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cited.  Bills  of  exceptions  dismissed  by  the 
Supreme  Court  have  been  held  sufficient 'to 
arrest  the  operation  of  the  statute  of  limi- 
tations, where  the  dismissal  was  on  the 
ground  that  the  case  was  not  properly  pre- 
sented in  the  bill  of  exceptions,  or  that  the  re- 
viewing court  was  without  jurisdiction  to 
consider  the  particular  question  or  kind  of 
question  presented  (see  Roach  v.  Suiter,  54 
Ga.  458;  Roach  v.  Suiter,  51  Ga.  170;  Winn 
V.  State,  126  Ga.  419,  55  S,  E.  178;  Winn 
V.  State,  124  Ga.  811,  53  S.  E.  318);  but 
such  cases  are  very  different  from  a  case  in 
which  jurisdiction  to  grant  a  writ  of  error 
had  passed  out  of  the  trial  Judge  by  expira- 
tion of  the  period  to  which  such  jurisdiction 
was  limited  by  law. 

The  court  erred  in  overruling  the  defend- 
ant's demurrer,  in  which  the  bar  of  the  stat- 
ute of  limitations  was  set  up. 

Judgment  reversed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(22  Oa.  App.  1S4) 

MORRIS  V.  SOUTHERN  RT.  CO. 
(No.  8243.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  9,  1918.) 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Suit  by  S.  L.  Morris  against  the  Southern 
Railway  Company.  Judgment  for  defendant 
was  reversed  by  the  Court  of  Appeals  (19  Ga. 
App.  495,  91  S.  E.  878),  and  on  certiorari  the 
judgment  of  the  Court  of  Appeals  was  reversed 
by  the  Supreme  Court  (147  Ga.  — ,  95  S.  B. 
284).  Judgment  of  Court  of  Appeals  as  origi- 
nally rendered  vacated,  and  judgment  of  trial 
court  for  defendant  affirmed. 

W.  W.  Gaines  and  Hewlett,  Dennis  &  Whit- 
man, all  of  Atlanta,  for  plaintiff  in  error.  Mc- 
Daniel  &  Black  and  Edgar  A.  Neely,  all  of  At- 
lanta, for  defendant  in  error. 

BLOODWORTH,  J.  In  this  case  this  court 
held  that  the  trial  court  erred  in  sustaining  the 
demurrer  to  the  petition.  Morris  v*  Southern 
Railway  Co.,^  19  Ga.  App.  495,  91  S.  E.  878. 
By  certiorari  the  case  was  carried  to  the  Su- 
preme Court  and  the  following  decision  was 
rendered: 

"1.  A  common-law  action  against  the  last  of 
several  connecting  carriers,  to  recover  for  in- 
jury or  damage  to  a  shipment  of  freight  in  the 
course  of  interstate  transportation,  where  the 
injury  or  damage  complained  of  was  caused  by 
the  negligence  of  the  last  connecting  carrier,  is 
not  prohibited  by  the  terms  of  the  act  of  Con- 
gress of  June  29,  1906  (34  Stat.  595,  c.  3591,  § 
Y,  pars.  11,  12),  known  as  the  Carmack  Amend- 
ment to  the  Hepburn  Act  of  February  4,  1887 
(24  Stat.  386,  c.  104,  g  20  [U.  S.  Comp.  St. 
1916,  §§  8604a,  8604aaj).  Under  this  amend- 
ment the  lawful  holder  of  the  bill  of  lading  is- 
sued by  the  initial  carrier  for  freight  to  be 
transported  in  Interstate  commerce  may  main- 
tain his  common-law  action  against  any  one  of 
several  connecting  carriers  for  loss  or  injury  on 
its  own  line.  Cincinnati,  etc.,  Ry.  Co.  v.  Ran- 
kin, 241  U.  S.  319,  36  Sup.  (3t.  555,  60  U  Ed. 
1022  [L.  R.  A.  1917 A,  2651. 

**2.  In  a  suit  for  damages  against  a  carrier 
other  than  the  initial  carrier  it  must  be  alleged 
that  the  injury  to  the  shipment  of  freight  was 
caused  by  the  negligence  of  the  defendant  to  the 


action.  Cincinnati,  etc.,  Ry.  Co.  v.  Quincey 
&  Rogers,  19  Ga.  App.  167  [91  S.  E.  220]. 

"3.  The  statute  of  this  state  (Civil  Code 
1910,  §  2752),  which  authorizes  suits  against  the 
last  connecting  carrier  receiving  the  goods  'as 
in  good  order,'  was  superseded  by  the  Carmack 
Amendment  to  the  Hepburn  Act,  supra,  in  so 
far  as  the  state  statute  applies  to  interstate 
shipments  and  is  in  conflict  with  the  federal 
act.  Central  of  Georgia  Railway  Co.  v.  Yesbik, 
146  Ga.  769(2)  [92  S.  E.  527];  Atchison,  etc., 
Ry.  Co.  V.  Harold,  ^241  U.  S.  371,  378,  36 
Sup.  Ct.  665,  60  L.  Ed.  1050.  The  proviso  of 
the  federal  statute,  'that  nothing  in  this  section 
[Interstate  Commerce  Act,  §  20a]  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading  of 
any  remedy  or  right  of  action  which  he  has  un- 
der existing  law,'  preserved  only  existing  rights 
and  remedies  under  the  federal  law  and  common 
law  not  inconsistent  with  the  rules  and  regula- 
tions prescribed  by  the  act  Adams  Express 
Co.  V.  Croninger.  226  U.  S.  491,  33  Sup.  Ct 
148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257. 

*'4.  In  his  petition  brought  against  the  last 
of  several  connecting  carriers,  to  recover  dam- 
ages for  injury  to  a  shipment  of  freight  in  the 
course  of  interstate  transportation,  the  plaintiff 
expressly  declared  upon  tne  state  statute  (Civil 
Code,  §  2752),  and  did  not  set  up  a  cause  of  ac- 
tion under  the  federal  statute  in  respect  to  a 
carrier's  common-law  liability  for  injury  occur- 
ring on  its  own  line;  nor  can  the  petition  be 
held  to  state  a  cause  of  action  for  overcharges 
for  the  transportation,  the  allegation  in  that  re- 
gard being  merely  that  the  plaintiff  paid  under 
protest  a  sum  stated  as  freight^  charges,  which 
was  *unjust'  The  petition  did  not  allege  that 
the  freijjht  paid  was  in  excess  of  the  legal  rate. 
The  action  was  properly  dismissed  on  demurrer. 
The  judgment  of  the  Court  of  Appeals,  revers- 
ing the  judgment  of  the  trial  court  on  demurrer, 
must  itself  be  reversed. 

**5.  It  is  proper  to  say  this  case  was  decided 
by  the  Court  of  Appeals  before  the  case  of 
Central  of  Georgia  Railway  Co.  v.  Yesbik,  supra, 
which  is  controlling  on  the  main  question  pre- 
sented by  the  present  record."  147  Ga.  — , 
95  S.  E.  284. 

Under  the  above  rulings  the  trial  court  did  not 
err  in  sustaining  the  demurrer  and  dismissing 
the  petition,  and  the  judgment  of  this  court  as 
originally  rendered  must  be  vacated,  and  the 
judgment  of  the  trial  court  affirmed. 

BROYIiES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(22  Qa.  App.  212) 
STRICKLAND  v.  HENDRICKS  et  aL 

(No.  9106.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  12,  1918.) 

(BylXabua  "by  the  Court.) 

Discovert  €==>88,  99— Pboduction  of  Papers 
—Copy— Bond. 
Courts  may,  upon  a  proper  showing  made, 
compel  the  production  of  a  paper  to  be  annexed 
to  interrogatories  propounded  by  the  party  call- 
ing for  the  document,  provided  the  court  t4- 
quires  a  copy  of  the  document  to  be  left  in  the  ■ 
place  of  the  original,  to  be  used  in  lieu  thereof  in 
case  of  the  nonreturn  of  the  original,  and  also 
requires  bond  and  security  from  that  party  to 
the  part^  producing  the  document,  conditioned 
to  be  void  only  if  the  document  be  not  lost,  de- 
stroyed, or  injured,  but  be  restored  to  the  lat- 
ter party  as  soon  as. the  object  of  its  production 
shall  have  been  accomplished.  Faircloth  v.  Jor- 
dan, 15  Ga.  511;  Davis  v.  Davis,  47  Ga.  81; 
Sibley  v.  Haslam,  75  Ga.  490, 493.  The  securitv 
to  be  thus  exacted  ought  to  be  at  least  as  mucn 
as  a  bond  of  indemnity,  and  a  consent  that  if 
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the  note  or  writing  be  not  restored,  objections  to 
it  shall  be  waived  and  the  copy  of  it  on  file  be 
read  in  its  place,  not  only  in  that  case,  but  in 
all  subsequent  cases.  Stevens  t.  Zachary,  27 
Ga.  427.  Without  passing  upon  the  sufficiency 
of  the  petition,  the  orders  of  the  judge  under 
the  proceedings  in  the  instant  case  did  not  con- 
form to  the  procedure  or  to  the  requirements 
laid  down  in  the  cases  above  cited,  and  were 
therefore  illegal.  Under  the  precedents  cited,  the 
motion  to  dismiss  the  bill  of  exceptions,  as  as- 
signing error  upon  a  ruling  merely  interlocutory, 
must  be  denied. 

Error  from  City  Court  of  Nashville;  C. 
A.  Christian,  Judge. 

Suit  by  R.  A.  Hendricks  and  others  against 
J.  B.  Strickland.  From  orders  entered  there- 
in, defendant  excepts  and  brings  error.  Re- 
verse<l. 

Wm.  R.  Smith  and  Wm.  Story,  both  of 
NashvUle,  for  plaintiff  in  error.  E.  K.  Wil- 
cox, of  Valdosta,  and  Hendricks,  Mills  & 
Hendricks,  of  Nashville,  for  defendants  in 
error. 

JENKINS,  J.  R.  A.  Hendricks  brought  a 
petition  to  the  city  court  of  Nashville,  al- 
leging that  be  was  a  defendant  in  a  named 
suit  on  a  promissory  note,  in  that  court,  and 
asked  that  the  note  sued  on  be  impounded 
with  the  clerk  of  the  court,  in  order  that  he, 
as  a  defendant,  might  be  enabled  to  bring 
into  court  the  evidence  of  certain  nonresident 
witnesses,  indispensable  to  his  defense.  The 
petition  alleges: 

"That  counsel  for  the  plain tifiF  refuses  to  per- 
mit this  defendant  to  use  the  said  note  sued  up- 
on, for  the  purpose  of  exhibiting  the  same  to 
witnesses,  taking  testimony,  and  preparing  the 
same  for  trial;  that  it  is  necessary  to  the  ends 
of  justice  that  the  original  note  sued  upon  be 
impounded  with  the  clerk  of  the  city  court  of 
Nashville,  wherein  said  case  is  pending,  with 
the  privilege  that  all  parties  interested  in  said 
case  have  free  access  to  said  note." 

In  response  to  the  rule  nisi  on  this  peti- 
tion, the  plaintiff  in  the  suit  referred  to  filed 
a  demurrer  and  an  answer  to  the  petition 
and  in  the  answer  denied  the  allegations 
quoted  aboye,  and  further  answered  as  fol- 
lows: 

"The  defendants  R.  A.  Hendricks  and  J.  A. 
Sirmans,  either  or  both,  are  at  liberty  to  inspect 
the  notes  in  question.  Either  one  of  (Counsel 
for  J.  B.  Strickland,  to  wit,  J.  P.  Knight  or  W. 
R.  Smith,  here  and  now  offers  and  agrees  to 
permit  either  R.  A.  Hendricks  or  J.  A.  Sir- 
mans,  or  both  of  them,  to  inspect  and  examine 
at  their  pleasure  as  often  and  at  such  times  as 
they  may  desire.  Respondents  refuse,  however, 
to  impound  said  notes  in  the  clerls^s  office  oi 
Berrien  superior  court,  or  to  turn  the  same  over 
'  to  petitioner  for  any  purpose,  but  in  this  con- 
nection respondents  say  that  they  will  be  glad 
to  produce  the  said  notes  anywhere,  at  any  time, 
upon  due  notice  given  for  the  purpose. of  takinsr 
the  depositions  of  any  witness  for  petitioner.'* 

On  the  hearing  of  the  petition  no  evidence 
was  introduced,  but  in  a  note  by  the  pre- 
siding judge,  appended  to  the  record,  it  is 
stated  that: 

'*R.  A.  Hendricks,  attorney  for  himself,  stat- 
ed in  his  place  in  open  court  that  a  plea  of  non 


est  factum  was  filed  in  the  case,  and  that  he  de- 
sired to  take  the  testimony  of  certain  nonresi- 
dent witnesses,  also  resident  female  witnesses; 
that  access  to  the  original  note  was  necessary  in 
order  to  take  this  testimony,  all  of  which  he 
stated  was  relevant  to  the  case;  that  he  bad 
been  refused  the  use  of  the  original  notes  to  use 
in  taking  testimony.'* 

The  court  passed  the  two  following  orders: 

"Geor^a,  Berrien  County:  Upon  reading  and 
considering  the  above  and  foregoing  applica- 
tion, and  after  a  hearing  upon  the  same,  it  ap- 
pearing to  the  court  that,  in  order  that  the  ends 
of  justice  may  be  met,  it  is  necessary  for  the 
defendant  to  inspect  the  original  notes,  sued  up- 
on in  the  matter  herein  referred  to,  and  it  fur- 
ther appearing  that  in  order  to  take  the  tes- 
timony of  nonresident  witnesses,  tending  to  sus- 
tain the  defense  filed  in  the  cause,  whereupon  it 
is  ordered  that  the  said  original  note  sued  upon 
be  deposited  in  the  clerk's  office  of  the  city  court 
of  Nashville,  for  the  inspection  by  the  defend- 
ant and  to  be  used  by  the  defendant  in  the  ex- 
amination of  nonresident  witnesses.  This  July 
17,  1917.  C.  A.  Christian, 

"Judge  City  Court  of  Nashville." 

"J.  B.  Strickland  v.  R.  A.  Hendricks  and  J. 
A.  Sirmans.  City  Court  of  Nashville,  July 
term,  1917.  Suit  on  Note.  Georgia,  Berrien 
County:  An  order  having  been  granted  in  the 
above-stated  case,  requiring  the  plaintiff  to  de- 
posit in  the  clerk's  office  ot  the  city  court  of 
Nashville  the  original  notes  sued  upon,  for  the 
inspection  and  examination  of  the  defendant,  it 
is  ordered  that  said  clerk  keep  said  notes  se- 
curely locked  and  allow  no  one  to  remove 
same,  except  the  defendant  or  bis  counsel,  and 
then  only  at  such  times  as  they  may  desire  to 
take  the  testimony  of  witnesses  touching:  said 
case.  Defendant  or  his  counsel  to  leave  receipt 
for  said  note,  when  same  is  being  used  for  the 
purpose  of  taking  testimony,  and  to  be  returned 
immediately  after  testimony  is  taken.  This  Ju- 
ly 17,  1917. 

"[Signed]  C.  A.  Christian. 
"Judge  aty  Court  of  NashviDe." 

To  the  orders  thus  entei^ed,  exception  was 
taken. 

The  ruling  stated  in  the  headnote  does  not 
require  elaboration. 

Judgment  reversed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 

(22  Ga.  App.  160) 
LOVE  et  al.  v.  REDWINE.     (No.  9307.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  9,  191&) 

(8ynahu9  ht  the  Court,) 

1.  Bills  and  Notes  ^=»537(1)  —  Dibectsd 
Verdict— Evidence. 

The  maker  of  the  note  set  uft  no  defense 
and  showed  no  reason  why,  for  his  protection 
or  to  let  in  any  defense,  he  should  be  permitted 
to  inquire  into  the  title  to  the  note,  and  the 
court  did  not  err  in  directing  a  verdict  as  to 
him. 

2.  Bills  and  Notes  ^=9537(1)  »  Direcikd 
Vebdict— Evidence. 

As  to  the  indorser  (payee)  the  testimony 
tended  to  show  that  the  note  was  transferred 
by  him  to  the  plaintifiTs  husband,  and  that  if 
the  plaintiff  ever  became  the  holder  of  the 
note  at  all,  it  was  after  maturity.  The  testi- 
mony tended  also  to  sustain  the  plea  of  faUnre 
of  consideration,  filed  by  the  indorser.  The 
issues  thus  raised  should  have  been  submitted 
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to  a  jury,  and  the  court  erred  in  directing  a 
verdict  as  to  the  indorser. 

Error  from  Superior  Oourt,  Douglas 
County;    A.  L.  Bartlett,  Judge. 

Action  by  E.  L.  Redwlne  against  Peter 
Love  and  T.  J.  Blair.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed  as  to 
defendant  Love,  and  reversed  as  to  defend- 
ant Blair. 

E.  L.  Redwine  brought  suit  against  Peter 
Love  and  T.  J.  Blair  on  a  promissory  note, 
alleging  that  Love  gave  the  note  to  Blair 
and  that  Blair  assigned  and  transferred 
It  to  the  plaintiff,  and  that  the  plaintiff 
was  the  holder  and  owner  of  the  note.  The 
defendants  filed  a  plea,  admitting  the  ex- 
ecution of  the  note,  but  denying  that  the 
plaintiff  was  the  owner,  and  alleging  that  it 
was  indorsed  by  Blair  to  W.  H.  Redwlne  in 
consideration  of  the  transfer  to  Blair  by  W. 
H.  Redwine  of  certain  shares  of  the  Tennes- 
see Oil  Company  stock,  which  W.  H.  Red- 
wlne was  to  turn  over  to  him;  that  W. 
H.  Redwine  represented  that  the  Tennessee 
Oil  Company  was  perfectly  solvent,  and 
he  (Blair)  could  make  a  large  amount 
of  money  by  buying  the  stock,  and  upon 
these  representations,  which  he  believed, 
hef  delivered  this  note  to  Redwine;  that 
the  representations  were  false  and  fraudu- 
lent, and  the  stock  was  never  delivered  to 
him,  and  he  received  no  consideration  for 
the  transfer  of  the  note,  and  that  the  title 
to  the  note  remained  in  him,  and  he  asked 
that  the  court  so  decree.  It  was  further 
alleged  that  if  he  transferred  this  note  to 
E.  L.  Redwine,  he  (Blair)  did  not  know  it, 
and  that  all  the  transactions  he  had  about 
the  note  were  made  with  W.  H.  Redwine, 
and  that  if  W.  EL  Redwlne  was  not  acting  for 
himself,  he  was  acting  as  the  agent  of  E.  L. 
Redwine  and  made  the  statements  as  her 
agent  The  trial  Judge  directed  a  verdict  for 
the  plaintiff,  and  the  defendants  excepted. 

J.  S.  James,  of  Atlanta,  and  W.  A.  James, 
of  Douglasville,  for  plaintiffs  in  error.  J.  R. 
Hutcheson,  of  Douglasville,  for  defendant 
in  error. 

HARWELL,  J.  (after  stating  the  facts  as 
al>ove).  [1]  The  maker,  of  the  note,  liove, 
sets  up  no  defense  against  the  note,  which 
recites  that  it  is  given  by  Love  to  Blair  as 
part  purchase  price  for  40  acres*  of  land. 
The  plea,  so  far  as  Love  is  concerned,  shows 
no  reason  why  he  should  Inquire  into  the 
title  of  the  holder,  Redwlne,  for  his  protec- 
tion or  to  let  in  any  defense  which  he  seeks 
to  make.  "The  title  of  the  holder  of  a  note 
cannot  be  inquired  into,  unless  It  is  necessary 
for  the  protection  of  the  defendant,  or  to 
let  in  the  defense  which  he  seeks  to  make." 
Civil  Code  1910,  S  4290.  Tyson  v.  Bray,  117 
Ga.  689,  45  S.  E.  74;  Miles  v.  Bank  of  Har- 


lem, 139  Qa.  496,  77  S.  B.  57S%;  Bomar  v. 
Equitable  Mortgage  O).,  Ill  On.  143,  36  S. 
B.  601;  Johnson  v.  Cobb,  100  Ga.  139,  28 
S.  E.  72.  See,  also,  8  Corpus  Juris,  799,  800, 
{§  1057,  1058;  1  Daniel,  Neg.  Instr.  $  174  (a). 

[2]  Blair,  the  payee  as  indorser,  by  his 
plea  does,  as  to  any  recovery  against  him, 
set  up  a  good  defense.  He  claims  that  W.  H. 
Redwlne,  the  husband  of  the  plaintiff,  is 
the  real  holder  of  the  note,  and  that  if  the 
plaintiff  ever  became  the  holder  of  the  note 
at  all,  it  was  after  maturity.  He  further 
claims  that  the  consideration  of  the  transfer 
of  the  note  by  him  to  W.  H.  Redwlne  was  the 
purchase  of  certain  shares  of  oil  company 
stock  which  has  never  been  delivered  to  him. 
The  testimony  of  Blair  tended  to  sustain  hla 
contentions,  and  the  court  therefore  erred 
in  directing  a  verdict  against  him.  That 
portion  of  Blair's  plea  which  sets  up  that 
the  title  to  the  note  is  In  him,  and  asks  a 
decree  of  the  court  to  that  effect,  it.  is  not 
necessary  to  consider.  It  is  not  Improper 
to  suggest,  however,  that  if  his  contentions 
are  correct,  he  should  have  some  means  of 
preventing  the  payment  of  the  proceeds  of 
this  note  over  to  the  plaintiff. 

In  accordance  with  the  fpregoing  ruling, 
the  Judgment  is  affirmed  as  to  the  defendant 
Love,  and  reversed  as  to  the  defendant  Blair. 

BROYLES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 

(22  Oa.  App.  206) 

JOHNSTON  et  al.  v.  SHEPPARD  et  al. 

(No.  9357.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  11,  19ia) 

fByllnbus  "by  the  Court.) 

1.  Judgment  ^=»314— Principal  and  Subety 
^=»66(I)— Amount— Correction. 

Where  a  judgment  against  the  sureties  for 
the  principal  sum  in  an  eventual  condemnation 
money  bond,  siven  in  a  trover  suit,  exceeds  the 
penalty  named  in  the  bond,  the  judgment  as  to 
the  sureties  is  erroneous  to  the  amount  of  the 
excess,  and,  on  a  motion  timely  made  by  the 
sureties,  should  be  corrected  accordingly.  In 
the  instant  case  direction  is  given  that  such  ex- 
cess in  the  judgment  against  the  sureties  be 
written  off,  and  that  the  judgment  stand  against 
the  sureties  as  to  the  principal  sum  recovered 
for  the  amount  of  the  penalty  fixed  by  their 
bond. 

(Additwndl  SylUtbus  hy  Editorial  Staff.) 

2.  Judgment  ^=»253(1)  —  Conformity  to 
Plbadino — Amouni^Ibregularity. 

A  verdict  and  judgment  for  a  larger  amount 
than  that  sued  for  is  not  for  that  reason  void, 
but  is  a  mere  irregularity. 

3.  Principai.  and  Surety  ^=»  145(1)  —  Con- 
clusiveness OP  Judgment  Against  Prin- 
cipal; 

The  surety  on  a  bond  given  by  defendant  in 
an  action  of  trover  for  the  eventual  condemna- 
tion money  is  bound  by  the  judgment  against 
defendant,  and  cannot  after  judgment  raise  any 
question  which  could  have  been  raised  by  the 
principal  before  judgment 
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4.  Judgment  ^=»308—lBBBouLABrrT--CoBBBo 

TION. 

An  irregularity  in  a  jndgment,  apparent  on 
the  face  of  the  record,  may  be  corrected. 

5.  Judgment  9=>354— Pabtial  iNVALiDrrr— 
Effect. 

The  whole  jadgment  will  not  be  set  aside 
because  of  error  as  to  a  part  thereof,  where  it 
can  be  determined  from  the  record  how  much 
is  erroneous. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judg& 

Trover  by  J.  C.  Sheppard  against  Green 
White,  with  eventual  condemnation  bond  by 
defendant  and  R.  M.  Johnston  and  another  as 
suretiea  Judgment  for  plaintiff  in  a  certain 
sum,  and  judgment  for  that  sum  entered 
against  the  principal  and  sureties,  and  the 
sureties  moved  to  set  aside  the  Judgment  as 
against  them.  A  rule  nisi  was  granted,  and 
plaintiff  demurred  to  the  motion.  Motion 
overruled,  and  the  sureties  bring  error.  Af- 
firmed, with  direction. 

J.  C.  Sheppard  brought  trover  against 
Green  White  for  two  bales  of  cotton,  alleg- 
ing that  the  value  of  the  cotton  was  |115, 
and  its  yearly  value  |8.05,  being  the  interest 
thereon  at  7  per  cent,  per  annum.  Green 
White  as  principal,  and  Johnston  and  Harris 
as  his  sureties  executed  the  usual  eventual 
condemnation  money  bond,  payable  to  the 
plaintiff,  in  the  sum  of  $230.  On  the  trial 
of  the  case  the  jury  found  for  the  plaintiff 
$241.50,  and  a  judgment  was  entered  against 
the  principal  and  the  sureties  in  that  sum, 
with  interest  from  the  date  of  judgment  at 
7  per  cent,  per  annum.  At  the  term  at  wMch 
the  verdict  and  the  judgment  were  rendered 
the  sureties  filed  a  motion  to  set  aside  the 
judgment  as  against  them,  alleging  that  the 
judgment  was  illegal  and  void:  (1)  Because 
it  was  for  an  amount  in  excess  of  the  liabili- 
ty of  the  sureties  on  their  bond.  (2)  Because 
the  plaintiff  in  a  trover  action  cannot  recov- 
*  er  a  greater  amount  of  principal  than  the 
amount  alleged  in  his  petition,  and  the 
amount  alleged  in  the  petition  in  this  case 
is  $115,  and  no  amendment  was  offered  or 
allowed  increasing  the  value.  (3}  Because 
the  bond  signed  by  the  sureties  limits  the 
amount  that  could  be  recovered  against  them 
to  $115  principal,  and  no  amount  greater 
than  $230  can  be  recovered  against  them,  and 
any  amount  in  excess  of  $115  must  be  cost  or 
other  items  not  included  in  the  principal. 
(4)  Because  the  judgment  is  void  on  its  face 
for  want  of  authority  in  the  pleadings  to  en- 
ter such  a  judgment 

A  rule  nisi  was  granted,  and  service  ac- 
knowledged thereon  by  Sheppard  and  Green 
White.  Sheppard  demurred  to  the  motion  on 
several  grounds,  the  purport  of  which  is  that 
no  reason  appears  why  the  prayers  as 
set  out  should  be  granted.  He  answer- 
ed, admitting  the  allegations  of  the  motion, 
and  asserting  that  the  interests  of  the 
movants    were   properly    protected    by   and 


through  their  principal,  and  that  they  were 
bound  and  their  rights  fixed  by  the  verdict 
and  judgment  against  the  principal,  and 
that  under  the  allegations  of  the  motion  they 
had  no  right  to  have  the  judgment  set  aside, 
and  he  asked  that  the  motion  be  dismissed. 
The  trial  judge  overruled  the  motion,  and 
the  sureties  excepted  to  this  ruling. 

T.  W.  Lipscomb,  of  Rome,  for  plaintiffs 
in  error.  C*  I.  Oarey,  of  Rome,  for  defend- 
ants in  error. 

HARWELL,  J.  (after  sUting  the  facta  as 
above).  [2,  3]  "A  judgment  cannot  be  arrest- 
ed or  set  aside  for  defect  in  the  pleadings 
or  record  that  is  aided  by  a  verdict  or  amend- 
able as  a  matter  of  form.'*  Civil  Code,  5960; 
Merritt  v.  Bagwell,  70  Ga.  585;  Steers  &  Co. 
V.  Morgan  &  Armspaugh,  66  Ga.  555 ;  Artope 
V.  Barker,  74  Ga.  465;  Tietjen  v.  Merchantaf 
National  Bank,  117  Ga.  501,  43  S.  E.  730; 
Davis  V.  Bray,  119  Ga.  220,  46  S.  B.  90; 
sweat  V.  Latimer,  119  Ga.  615,  46  S.  B.  835 ; 
Ayer  v.  James,  120  Ga.  578,  48  S.  E.  154. 
A  verdict  and  judgment  for  a  larger  amount 
than  that  sued  for  is  not  for  that  reason 
void.  It  Is  a  mere  Irregularity.  PhUmon 
V.  MarshaU,  116  Ga.  811,  812.  43  S.  E.  48; 
Buice  V.  Xx)wman  Gold  &  Sliver  Mining  Co., 
64  Ga.  769  (2) ;  Blain  v.  Hitch,  70  Ga.  275  (3). 
The  surety  on  a  bond  given  by  a  defendant 
in  an  action  of  trover  for  the  eventual  con- 
denmatlon  money,  is  bound  by  the  judgm^it 
against  the  defendant,  and  cannot,  after 
judgment,  raise  any  question  which  could 
have  been  raised  by  the  principal  before 
judgment  Waldrop  v.  Wolff  &  Happ,  114 
Ga.  610,  40  S.  E.  830;  Jackson  v.  Guilmartin 
&  Co.,  61  Ga.  544;  Thomas  v.  Price,  88  Ga. 
533,  15  S.  E.  11;  Holmes  v.  Langston  & 
Woodson,  110  Ga.  861.  36  S.  E.  251;  Hogan  t. 
Scott,  146  Ga.  126,  90  S.  E.  863. 

[4]  An  irregularity  in  the  judgment,  ap- 
parent on  the  face  of  the  record,  may  be 
corrected.  Latimer  v.  Sweat,  125  Ga.  477, 
54  S.  B.  673,  and  cases  cited.  A  surety  on  a 
bond  is  not  liable  for  more  than  the  penalty 
in  the  bond,  with  interest  thereon.  West- 
brook,  Adm'r,  y.  Moore,  59  Ga.  204.  Judge 
Bleckley  in  this  case,  said: 

"Possibly  a  bond  with  the  prescribed  condi- 
tion would  hare  been  valid  if  no  penal  snm 
whatever  had  been  expressed  therein,  and.  If 
valid  at  all,  it  would  have  been  good  to  the  ex- 
tent of  the  whole  recovery  against  the  principal ; 
but  here  is  a  bond  in  which  the  security  has  lim- 
ited his  undertaking  by  a  definite  expression  of 
the  amount.  He  stands  for  $80  only.  The  of- 
ficer mi^ht  not  have  been  obliged  to  accept  such 
a  bond,  but  he  did  accept  it,  and  it  contains  the 
security's  contract  and  the  money  measure  of 
his  liability.  Perhaps,  without  such  a  limita- 
tion as  to  amount,  he  would  not  have  sifmed  iL 
We  do  not  know  of  any  instance  in  which  more 
than  the  penalty  of  a  bond  can  be  recovered  of 
a  security.  Code,  {  3575  [now  Civil  Code,  | 
5d40],  properly  construed,  does  not  contemplate 
anything  of  the  kind.  It  providing  for  a  le«i,  not 
for  a  greater,  recovery."  Westbrook  v.  Moore, 
supra,  59  Ga.  205. 
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See,  BlBO,  Witt  T.  Nesar,  145  Qa.  675,  89  S. 
B.  747. 

The  plaintiff  is  not  restricted,  however,  in 
his  recovery  to  the  amount  mentioned  in  the 
bond,  so  far  as  the  defendant,  the  principal 
in  the  bond,  is  concerned.  Phillips  v.  Taber, 
83  Ga.  565,  10  S.  EL  270.  In  this  Phillips 
Case,  as  to  the  surety,  the  excess  in  the  judg- 
ment above  the  penalty  in  the  bond  was  writ- 
ten off  by  the  plaintiff.  83  Ga.  page  568,  10 
S.  E.  270. 

[6]  The  whole  judgment  will  not  be  set 
aside  because  of  error  as  to  a  part  thereof, 
where  it  can  be  determined  from  the  record 
how  much  is  erroneous.  Jones  v.  Findley,  84 
Ga.  52,  10  S.  E.  541;  Latimer  v.  Sweat,  su- 
pra. 125  Ga.  475,  54  S.  E.  673  (3). 

[1]  Under  the  principles  of  law  stated  in 
the  foregoing  authorities,  the  judgment 
against  the  principal  was  properly  entered 
for  the  full  amoi^t  of  the  verdict.  The 
surety  in  the  trover  bond  was  bound  by  the 
verdict  against  the  principal  to  the  extent 
of  the  penalty  in  the  bond,  |230,  with  inter- 
est from  the  date  of  the  judgment.  The 
court  should,  on  motion  timely  made  by  the 
surety,  have  corrected  the  judgment  accord- 
ingly. Direction  is  therefore  given  that  the 
sum  of  $lliH)  be  written  off  from  the  prin- 
cipal sum  recovered  against  the  sureties  on 
the  bond,  and  that  the  interest  recovered 
against  the  sureties  be  also  corrected,  to  cor- 
respond with  this  reduction  of  the  principal, 
and,  as  the  plaintiffs  in  error  have  obtained 
a  material  modification  of  the  judgment 
against  them,  it  is  directed  that  the  cost  of 
the  writ  of  error  be  taxed  against  the  de- 
fendants in  error. 

AflQrmed,  with  direction. 

• 

BROTLBS,  P.  J.,  and  BLOODWORTB^  J., 
concur. 


(22  Qa.  App.  174) 

BECKHAM  V.  LINDSEY.    (No.  9452.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  10, 1918.) 

(8yUalu9  hy  iheOauri.) 

1.  Bawkbuptcy  «=s>161— Tntebnai.  Rbvsnub 
«=>2&^Taxation  «=>730,  739— Tax  Salb— 
Pukchaseb's  Tttlb— Redemption— Grawts. 
Lindsey  went  into  possession  of  certam 
realty  as  a  tenant,  and  in  April,  1915,  the 
property  was  regularly  and  legally  sold  under  a 
tax  execution  against  his  landlord,  and,  he  be- 
coming the  purchaser,  a  conveyance  was  ex- 
ecuted and  delivered  to  him  by  the  proper  of- 
ficer, vesting  in  him  the  title  to  the  property, 
subject  only  to  its  possible  redemption  within 
twelve  months  after  the  sale,  under  the  provi- 
sions of  section  1169  of  the  Political  Code  of 
1910.  On  December  30th  of  the  same  year  the 
landlord  was  dulv  adjudicated  a  bankrupt,  and 
on  April  20,  1916,  more  than  twelve  months 
after  the  sale  of  the  property  under  the  tax 
execution,  the  plaintiff  in  error  was  duly  quali- 
fied as  trustee  for  the  bankrupt  The  tenant 
remained  in  possession  of  the  property  during 
that  entire  period,  and  still  remains  in  posses- 
sion, being  actually  so  in  possession  when  the 
time  expired  within  which  the  defendant  or  his 


I  creditors,  or  others  thus  protected  by  the  stat- 
ute, had  the  privilege  of  redeeming  the  prop- 
erty by  repaying  the  amount  paid  by  the  pur- 
chaser,* with  10  per  cent,  premium  thereon 
from  the  date  of  the  purchase  to  the  time  of 
payment.  The  tenant  paid  the  rent  in  1915  in 
fuU,  but,  failing  to  pay  the  rent  for  1916,  tbe 
trustee  of  his  landlord,  appointed  by  the  court 
of  bankruptcy,  sued  out  a  distress  warrant  to 
recover  $100  as  rent  for  the  year  1916.  Nei- 
ther within  12  months  from  the  date  of  the 
purchase  nor  at  any  time  since  was  the  pur- 
chase money  ever  tendered  back.  The  jury 
found  a  verdict  in  favor  of  the  trustee  in  bank- 
ruptcy for  $20  only,  the  verdict  evidently  being 
for  tne  rent  of  the  premises  in  dispute  from 
the  1st  of  January  of  that  year  to  the  second 
Tuesday  in  April,  1916,  when  the  period  of  re- 
demption expired.  The  trustee  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  he 
excepted. 

1.  A  purchaser  at  a  tax  sale  ^ets  title  sub- 
ject only  to  the  right  of  redemption,  and  if  the 
property  be  not  redeemed  within  the  time  pre- 
scribed by  law,  bis  title  becomes  as  absolute 
as  a  grant  from  the  state  could  make  it  Ver- 
dery  v.  Dotterer,  69  Ga.  194,  198;  Bennett  v. 
Southern  Pine  Co.,  123  Ga.  618  (1,2),  51  S.  B. 
654;  Elrod  v.  Owensboro  Wagon  Co.,  128  Ga. 
361  (1),  57  S.  E.  712. 

(a)  It  is  otherwise  as  to  a  certificate  of  sale 
by  a  deputy  collector  of  internal  revenue  for 
internal  revenue  taxes,  for  in  such  cases  the 
certificate  is  not  evidence  that  title  has  passed, 
but  is  evidence  only  that  the  holder  has  Uie 
right  to  acquire  title  by  deed  or  receive  money 
necessary  to  effect  a  redeqiption.  Flemister  v. 
Flemister,  83  Ga.  79,  9  S.  EJ.  724. 

(b)  The  decision  in  Eppstein  v.  Orahood,  156 
Fed.  42,  84  C.  C.  A.  208,  17  L.  R.  A.  (N.  S.) 
465,  to  the  effect  that  a  pre-existing  tax  lien 
or  claim  cannot  be  converted  into  a  full  title  by 
the  procurement  of  a  tax  deed  without  the 
court's  sanction,  is  not  applicable  to  this  case. 
Here  the  title,  subject  only  to  a  possible  de- 
feasance, was  vested  by  deed  in  the  purchaser 
at  the  tax  sale  at  the  time  of  bis  purchase, 
and  no  affirmative  act  on  his  part  or  on  the 
part  of  any  other  person  was  necessary  to 
make  the  title  absolute.  The  trustee  did  not 
in  fact  qualify  as  such  until  after  the  legal  title 
had  become  absolute  in  tbe  defendant;  and, 
since  he  took  no  greater  rights  than  those  pos- 
sessed by  the  bankrupt,  and  no  tender  was  or 
could  have  been  made  by  him  within  the  period 
of  limitation,  the  right  of  redemption  having ' 
expired,  the  title  became  absolute. 

(c)  The  defendant  being  actually  in  posses- 
sion when  his  title  became  absolute  upon  the 
expiration  of  the  period  of  redemntion,  from 
that  date  no  rents  were  recoverable  from  him. 

2.  Taxation    «b»739— Tax  .  Deed— Title    of 
Pttbcha  seb— Rekt. 

Since  rents  accruing  within,  twelve  months 
after  a  tax  sale  may  not  be  used  to  supplement 
cash  tendered  in  redemption  (Lamar  v.  Shep- 
pard,  84  Ga.  561  [1],  10  S.  E.  1084),  and  a  pur- 
chaser at  a  tax  sale  is  not  entitled  to  rents, 
issues,  and  profits  accruing  between  the  time 
of  his  purchase  and  the  redemption  of  tibe  prop- 
erty (Jones  V.  Johnson,  60  Ga.  260),  rent  for 
the  premises  after  the  legal  sale,  not  paid  by 
tbe  tenant  purchaser,  was  recoverable  up  to  the 
time  his  deed  became  absolute. 

3.  Overruling  or  Motion  for  New  Triau 

There  was  evidence  to  sustain  the  verdict, 
and  the  trial  judge  did  not  err  in  overruling 
the  motion  for  a  new  triaL 

Error  from  Superior  Oourt,  Colqnitt 
County;   W.  B.  Thomas,  Judge. 

Action  by  W.  H.  Beckham,  trustee,  against 
J.  R.  O.  Lindsey.    Judgment  for  defendant. 
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motion  for  new  trial  overruled,  and  plain- 
tiff brings  error.    Affirmed. 

P.  Q.  Bryan  and  Jas.  L.  Dowling,  both  of 
Moultrie,  for  plaintiff  in  error.  Parlcer  & 
Gibson,  of  Moultrie,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  144) 

ARMOUR  FERTILIZER  WORBTS  v. 
DWIGHT.    (No.  9109.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

April  9,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Payment  ^=>61,  73(4)— Pleading — ^Suffi- 

CIENGY. 

A  plea  of  payment  which  fails  to  allege  wifh 
reasonable  certainty  when,  bow,  and  to  whom 
the  payment  was  made,  and  which  fails  to  dis- 
close any  valid  reason  why  such  lack  of  certain- 
ty cannot  be  met,  is  subject  to  be  stricken  upon 
special  demurrer  duly  filed  pointing  out  such 
defects  (Wortham  v.  Sinclair,  98  Ga.  173,  25 
S.  E.  414;  Kabrs  v.  Kahrs,  115  Ga.  288,  41 
S.  E.  d49 ;  Atlantic  Railroad  Co.  v.  Hart  Lum- 
ber Ck).,  2  Ga.  App.  88,  58  S.  E.  816;  Groves 
V.  Sexton,  5  Ga.  App.  160,  62  S.  E.  731; 
Prince  v.  (Cochran,  10  Ga.  App.  495,  73  S.  E. 
693);  but,  if  no  such  objection  has  been  duly 
made,  a  verdict  chnnot  be  set  aside  as  being 
contrary  to  evidence,  where  the  testipiony  for 
the  defendant  shows  in  distinct  terms  that  the 
levied  fi.  fa.  has  been  fully  paid  off  in  cash  or 
its  eauivalent,  and  such  payment  accepted  by 
the  plaintiff.  While  evidence  of  the  manner  of 
payment,  identifying  the  specific  checks  claim- 
ed to  have  thus  been  turned  over  in  settlement, 
would  add  probative  value  to  the  proof  relied 
on  to  establish  the  plea,  the  act  of  payment  is 
the  essential  fact  to  be  shown.  Fletcher  v. 
Young,  10  Ga.  App.  183,  73  S.  E.  38  (3).  **This 
court,  by  the  constitutional  amendment  creating 
it,  is  limited  in  jurisdiction  to  the  correction  oi 
errors  of  law  alone,  and  therefore  has  no  pow- 
er to  grant  a  new  trial  on  the  ground  that  the 
verdict  is  strongly  contrary  to  the  weight  of  the 
evidence,  if  there  is  any  evidence  at  all  to  sup- 
port it.''  Edge  V.  Thomas,  9  Ga.  App.  559,  71 
8.  E.  875.  The  grounds  of  the^origmal  motion 
for  new  trial  and  the  fourth '  ground  of  the 
amendment  to  the  motion  therefore  do  not  af- 
ford ground  for  a  reversal. 

2.  Appeal  and  Ebbob  ^xs>302(3),  690(5)  — 
Gboundb  of  Review  —  Motion  for  New 
Trial— Bill  of  Exceptions. 

The  objection  made  to  a  consideration  of  the 
first  and  second  grounds  of  the  amendment  to 
the  motion  for  a  new  trial  is  meritorious,  since 
a  ground  complaining  of  the  admission  of  docu- 
mentary evidence  will  not  be  considered,  un- 
less the  evidence  objected  to  is  set  forth,  either 
literally  or  in  substance,  in  the  motion  itself, 
or  attached  thereto  as  an  exhibit.  Fletcher  v. 
Collins.  Ill  Ga.  253,  36  S.  E.  646  (2) ;  Bullock 
v.  Ordele  Sash,  etc.,  Co.,  114  Ga.  627,  40  S. 
E.  734  j:3);  Maxwell  v.  Rucker.  127  Ga.  Ill, 
56  S.  E.  91  (1);  Cordele  Sash,  etc.,  Co.  v. 
Wilson  Lumber  Co.,  129  Ga.  290,  58  S.  E.  860 
(1) ;  Roberts  v.  Devane,  129  Ga.  604,  59  §.  E. 
289  (2):  Cowart  v.  Ay  cock,  139  Ga.  432,  77 
S.  E.  382  (1) ;  Louisville  &  Nashville  Railroad 
Co.  V.  Hughes,  143  Ga.  206,  84  S.  E.  451  (8) ; 
Sasser  v.  Pierce,  9  Ga.  App.  27,  70  S.  E.  197 
(2) ;  Perry  v.  Independent  Daughters  of  Bethel, 
11  Ga.  App.  498,  75  S.  E.  819 ;  Denton  v.  Han- 
nah, 12  Ga.  App.  495,  77  S.  E.  672  (7) ;  Frank- 
lin V.  Fields  &  Chance,  13  Ga.  App.  463,  79 


S.  E.  366;  Smith  v.  Hilton  &  Dodge  Lumber 
Co.,  13  Ga.  App.  785,  80  S.  E.  25  (1) ;  First 
National  Bank  v.  Rome  Mercantile  Co.,  14 
Ga.  App.  99,  80  S.  E.  210  (1).  Neither  a 
ground  of  a  motion  for  a  new  trial  assigning 
error  upon  the  admission  of  evidence  nor  a  sim« 
ilar  assignment  of  error  in  a  bill  of  ezceptiom 
can  be  considered,  unless  the  evidence  is  set 
forth  in  such  manner  that  the  question  can  be 
decided  without  reference  to  other  parts  of 
the  record.  Hicks  v.  Mather,  107  Ga.  77,  32  S. 
E.  901  (1);  Thompson  v.  American  Mortgage 
Co.,  107  Ga.  832,  33  S.  E.  689  (2);  Georgia 
Nor.  Ry.  CJo.  v.  Hutchins,  119  Ga.  504,  46  S. 
E.  659  (5) ;  Hicks  v.  Webb,  127  Ga.  170,  56  S. 
E.  307  (5). 

3.  New  Trial  ®=»41(2)— Setting  Aside  Veb- 
dict—Gbounds. 
Ground  3  of  the  amendment  to  the  motion 
for  a  new  trial,  which  assigns  error  upon  the 
admission  of  certain  evidence,  upon  the  ground 
that  it  was  immaterial  and  irrelevant,  is  with- 
out  merit.  In  view  of  testimony  previously  in- 
troduced by  the  plaintiff,  this  evidence  became 
relevant  as  tending  to  throw  light  upon  a  ma- 
terial issue  in  controversy;  but,  even  if  imma- 
terial, its  admission  is  not  shown  to  have  been 
harmful.  Unless  a  reasonable  likelihood  of  a 
prejudicial  effect  appears,  the  admission  of  evi- 
dence merely  immaterial  will  not  authorize  the 
setting  aside  of  a  verdict  and  the  grant  of  a 
new  trial.  Travelers'  Insurance  Co.  v.  Thorn- 
ton, 119  Ga.  455,  46  S.  E.  678  (8) ;  Gilleland 
V.  Louisville  &  Nashville  R.  Co.,  119  Ga.  789. 
47  S.  E.  336  (2). 


4.  Appkal  and  ERBOfi  ^=»938(3)— Trial 
252(19)  —  Motion  fob  New  Tblwl  — Suffi- 
ciency—Record. 

The  motion  for  a  new  trial  complains  of  the 
following  excerpt  from  the  charge  of  the  court: 
"He  [the  defendant]  alleges  and  contends  that 
he  made  two  payments  to  the  attorneys  of  rec- 
ord in  the  case,  and  that  upon  procuring  state- 
ment from  these  attorneys  of  record  of  the 
balance  due  he  then  and  there  paid  that  bal- 
ance, and  that  he  thereby  discharged  in  foil 
the  debt  represented  by^  this  execution  and 
judgment."  Error  .is  assigned  thereon  because 
there  is  no  allegation  in  the  affidavit  of  illegal- 
ity, nor  was  there  any  evidence,  that  a  state- 
mmt  of  the  balance  due  was  given  the  defend- 
ant, such  as  would  authorize  the  charge. 

(a)  The  defendant  objected  to  a  consideration 
of  tnis  assignment,  for  the  reason  that  the  en- 
tire charge  is  not  specified  and  sent  up  as  a 
material  part  of  the  record.  This  objection  is 
without  merit.  The  rule  is  that,  where  the  en- 
tire charge  of  the  court  is  not  sent  up  in  the 
bill  of  exceptions  or  in  the  record,  and  exception 
is  taken  to  a  portion  of  it  which,  without  qual- 
ification, is  error,  and  it  does  not  appear  from 
the  certificate  of  the  judge  who  tried  the  case 
that  it  was  qualified  by  another  part  of  the 
charge,  this  court  will  presume  that  there  was 
no  qualification.  Central  RaUroad  v.  Senn,  T3 
Ga.  705. 

(b)  This  excerpt  from  the  charge  is  not,  how- 
ever, unauthorized  by  the  evidence,  and  the  ver- 
dict cannot  for  that  reason  be  set  aside.  The 
defendant  testified  as  follows:  "He  [referring 
to  the  attorney  of  plaintiff  to  whom  it  is  al- 
leged the  payment  was  made]  told  me  he  would 
be  in  Butler  and  would  bring  the  amount  with 
him,  and  at  the  Sealy  House  in  Butler  I  gave 
him  check  on  the  Farmers*  &  Merchants*  Bank 
for  ^101.30  as  final  and  full  payment  He  to2r1 
me  It  was  the  balance^  and  I  gave  him  check 
to  cover." 

5.  Tbiai.  ^=s>260(5)  —  Instbxjctions  —  Evi- 
dence. 

The  instruction  complained  of  in  grouid  6 
and  the  requested  instruction  set  out  in  ground 
7,  which,  it  is  complained,  the  court  refused  to 
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give,  are  in  substantial  accord,  and  neithec  ex- 
ception will  justify  setting  the  verdict  aside. 

Error  from  City  Court  of  Oglethorpe.;  R. 
L.  Greer,  Judge. 

Action  between  the  Armour  Fertilizer 
Works  and  G.  L.  Dwight.  Judgment  for 
Dwight,  and  the  Armour  Fertilizer  Works 
brings  error.     Affirmed. 

O.  T.  Gower,  of  Cordele,  John  B.  Guerry 
and  Jere  M.  idoore,  both  of  Montezuma,  and 
J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plaintiff 
in  error.  Jule  Felton,  of  Montezuma,  for 
defendant  in  error. 

JENKINS,  J.    [1-5]  The  request  to  charge 

referred  to  in  the  fifth  headnote  as  being 

refused  was  as  follows-: 

'To  constitute  a  legal  binding  receipt  for 
money  given  by  one  person  to  another  it  must 
be  signed.  If  a  receipt  is  issued  in  blank,  it 
is  not  of  itself  of  any  effect,  nor  does  it  show 
the  payment  of  any  money;  and  unless  the 
receipt  is  sipied  by  the  persons  purporting  to 
have  issued  it,  then  it  is  not  a  receipt  and  can- 
not be  considered  as  a  receipt.  How  this  is 
you  must  determine  from  the  evidence.  But  if 
^on  believe  that  a  paper  brought  into  court  and 
mtroduced  in  evidence  as  a  receipt  was  not 
signed  by  the  person  drawing  the  same,  and  not 
delivered  as  a  receipt,  claiming  the  benefit  from 
it,  then  you  should  not  consider  this  in  evi- 
dence, jj^rovided  it,  together  with  all  of  the 
other  evidence,  shows  that  the  purported  paper 
claimed  to  be  a  receipt  was  witnout  value,  and 
not  delivered.  How  this  is  you  must  detei^mine 
from  the  evidence.** 

The  excerpt  from  the  charge  excepted  to, 

and  to  which  reference  is  also  made  in  the 

last  headnote,  is  as  follows: 

•*Now,  I  charge  you  that  ordinarily  an  un- 
signed receipt  is  of  no  value.  It  indicates  noth- 
ing; it  amounts  to  nothing,  unless  it  should  be 
shown  bv  other  evidence  that  it  has  a  considera- 
tion. If  the  evidence  should  indicate  to  your 
minds  satisfactorily  that  the  receipt  was  good, 
although  unsigned,  if  it  really  represents  money 
paid,  it  would  be  just  as  binding  as  if  it  were 
signed.** 

It  was  not  disputed  that  the  paper  intro- 
duced for  the  purpose  of  showing  payment 
had  not  been  signed.  The  issue  was  whether 
the  tmsigned  instrument  had  been  delivered 
to  defendant  upon  the  acceptance  by  plain- 
tiff of  certain  checks  tendered  in  partial  pay- 
ment, or  whether,  upon  the  refusal  of  the 
plaintiff  to  accept  the  checks  so  tendered, 
the  defendant  unlawfully  obtained  posses- 
sion of  the  unsigned  paper  of  acknowledg- 
ment, without  the  consent  of  plaintifTs  agent 
There  was  evidence  in  support  of  each  of 
these  contentions,  the  defendant  testifying, 
"He  gave  me  this  paper  at  the  time."  The 
entire  assignment  of  error  as  to  the  excerpt 
from  the  charge  as  given  is  as  follows: 

"Because  the  paper  offered  in  evidence  was 
not  a  receipt,  it  could  only  be  used  as  a  memo- 
randum ;  and,  not  being  a  receipt  signed,  it 
was  error  for  the  court  to  give  this  in  charge 
and  refer  to  it  as  a  receipt " 

A  party  cannot,  however,  obtain  a  reversal 
for  an  error  which  he  has  invited.    Partee 


[  V.  State,  10  Ga.  App.  752,  02  S.  E.  306  (3). 
And,  as  we  interpret  the  request  to  charge, 
the  charge  as  given  is  in  this  respect  in  sub- 
stantial accord  with  it.  The  court  was  ask- 
ed to  instruct  the  Jury  to  the  effect  that  the 
unsigned  paper  brought  into  court  as  a  re- 
ceipt could  not  of  itself  be  taken  as  such, 
and  that  it  could  be  so  considered  only  pro- 
vided the  evidence  showed  that  it  was  de- 
livered for  value.  It  is  thus  unnecessary  to 
discuss  whether  such  a  written,  but  unsigned, 
acknowledgment  could  ever  under  any  cir- 
cumstances be  given  the  dignity  and  proba- 
tive value  of  a  signed  receipt,  such  as  would 
be  sufficient  to  shift  the  burden  of  proof  un- 
der the  provisions  of  section  5705  of  the  Civ- 
il Code  of  1010.  Since  one  of  the  issues  made 
by  the  evidence  was  whether  or  not  the  un- 
signed writing  had  been  delivered,  we  think 
it  would  have  been  well,  even  without  a 
request,  for  the  trial  Judge  to  have  specially 
charged  the  Jury  upon  that  subject;  but  we 
are  unable  to  say  whether  or  not  his  charge 
in  fact  covered  this  point,  since  there  is  no 
exception  alleging  his  failure  so  to  do;  and 
the  exception  to  the  refusal  to  give  a  requested 
instruction  containing  only  a  reference  to 
this  subject  cannot  be  taken  as  setting  up 
entire  failure  in  this  respect,  where  the  ex- 
ception does  not  so  state,  and  the  charge  as 
a  whole  is  not  before  us. 
Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 

"  (22  Ga.  App.  161) 

FINCHER  v.    SATTBRFIBLD.     (No.   0263.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  0,  1018.) 

(SyUahuB  ly  the  CoMrt,) 

1.  Appeal  and  Ebbob  ^=»627(2)  •—  Bili.  or 
Exceptions  —  Time  of  Filing— Dismissal. 

It  appearing  from  the  official  entry  there- 
on that  the  bill  of  exceptions  was  not  filed 
in  the  office  of  the  clerk  of  the  superior  court 
within  15  days  from  the  dato  of  the  trial  judge's 
certificate  thereto,  the  writ  of  error  must  be 
dismissed. 

2.  Appeal  and  Ebbob  <8=»650(1),  663(1),  668 
— ^Filing  of  Bill  of  Exceptions— Oebtifi- 

OATE    OF  CJlEBK— TBAVEBSE. 

"The  act  of  a  clerk  in  filing  or  transmitting 
a  paper  does  not  stand  on  the  same  basis  as  the 
act  of  the  judge  in  signing  the  certificate  to 
the  bill  of  exceptions,  which,  with  the  bill  of 
exceptions  constitutes  the  writ  of  error.  Gener* 
ally,  upon  proper  suggestion,  made  in  dnc  time, 
that  the  date  of  filing  entered  by  the  clerk  up- 
on the  bill  of  exceptions  was  erroneous,  the 
clerk  will  be  ordered  to  certify  to  this  court 
tho  correct  date  of  filing.  But  his  certificate 
cannot  be  traversed,  or  extrinsic  evidence  be 
introduced  to  combat  it.  McDaniel  v.  Colum- 
bus Fertilizer  Co.,  100  Ga.  284,  34  S.  B.  50a" 
Cordray  v.  Savannah  Union  Station  Co.,  134 
Ga.  866,  68  S.  E.  607. 

(a)  There  being:  no  provision  of  law  for  trav- 
ersing the  certificate  of  the  clerk  (given  in  re- 
sponse to  the  order  of  this  court)  as  to  the 
correct  date  when  the  bill  of  exceptions  was 
filed,  statements  of  counsel  attacking  such  cer- 
tificate cannot  be  considered. 
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Error  from  Superior  Court,  Cherokee 
County;   N.  A.  Morris,  Judge. 

Proceeding  between  Olin  Flncher,  Clerk, 
etc,  and  J.  M.  Satterfield,  Ordinary.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Writ  of  error  dismissed. 

H.  B.  Moss,  of  Marietta,  for  plaintiff  in  er- 
ror. Howell  Brooke,  of  Canton,  and  J.  Z. 
Foster,  of  Marietta,  for  defendant  in  error. 

WADE,  C.  J.  [1]  1.  To  give  this  court 
Jurisdiction,  it  must  appear  that  the  bill  of 
exceptions  was  filed  in  the  office  of  the  clerk 
of  the  trial  court  within  15  days  from  the 
date  on  which  it  was  certified  to  by  the  pre- 
siding judge.  The  certificate  in  this  case  is 
dated  August  7,  1917,  and  the  clerk's  entry 
shows  that  the  bill  of  exceptions  was  filed  in 
his  office  on  August  24,  1917 — ^more  than  15 
days  thereafter.  On  its  face  the  writ  of  er- 
ror Is  therefore  subject  to  dismissal.  Civil 
Code,  S  6167;  Woods  v.. State,  11  Ga.  App. 
383,  75  S.  E.  491;  Foote  &  Da  vies  Co.  v. 
Evans,  10  Ga.  App.  194,  72  S.  E.  1098;  No- 
bles V.  Smith,  17  Ga.  App.  421,  87  S.  E.  606; 
McDaniel  v.  Columbus  Fertilizer  Co.,  109 
Ga.  284,  34  S.  E.  598. 

**Where  the  judge  of  the  superior  court  sign- 
ed a  bill  of  exceptions  as  of  a  certain  date,  aft- 
er the  rendition  of  the  judgment  to  which  ex- 
ception was  taken,  there  is  no  provision  of  law 
for  counsel  to  suggest  that  such  certificate  did 
not  speak  the  truth  in  this  respect,  and  for  this 
court  to  require  the  judge  to  make  an  addition- 
al certificate  as  to  the  time  when  and  the  cir- 
cumstances under  which  he  signed  the  original 
<iertificatc,  with  a  view  to  determining  whether 
it  was  signed  within  due  time  after  the  judg- 
ment was  rendered,  or  was  filed  within  the  time 
prescribed  by  the  statute  after  it  was  signed.'* 
Cordray  v.  Savannah  Union  Station  Co.,  134 
Ga.  865,  68  S.  E.  697. 

[2]  2.  It  was  held  In  the  case  above  re- 
ferred to  that  the  act  of  the  clerk  in  filing  a 
bill  of  exceptions  does  not  stand  on  the  same 
basis  as  the  act  of  the  Judge  in  signing  the 
certificate  to  the  bill  of  exceptions,  but  that 
generally,  upon  proper  suggestion  made,  in 
due  time,  the  clerk  will  be  ordered  to  certi- 
fy to  this  court  the  correct  date  of  filing, 
"but  his  certificate  cannot  be  traversed,  or 
extrinsic  evidence  be  introduced  to  combat 
it."  Cordray  v.  Savannah  Union  Station  Co., 
supra.  In  this  case  it  was  properly  suggest- 
ed, in  due  time,  that  the  date  of  filing  ap- 
pearing upon  the  bill  of  exceptions  was  er- 
roneous, and  this  court  passed  an  order  re- 
quiring the  clerk  to  certify  the  truth  in  this 
regard.  In  response  to  the  order  the  derk 
made  the  following  certification: 


««i 


*In  response  to  your  honorablo  order  of  the 
25th  lost.,  regarding  the  date  of  filing  in  the 
above-stated  case,  beg  to  explain  to  the  court 
the  following  facts:  First.  That  during  the 
month  of  August  the  Draft  Act  engaged  my  full 
time.  Under  pressure  of  the  War  Department 
we  worked  until  late  at  night,  often  putting  in 
as  much  as  15  hours  per  day  on  this  draft, 
thus  necessitating  inexperienced  help  in  the 
clerk's  office.  Second.  That  the  said  bill  of 
cxceptiona  in  above-stated  case  was  mailed  into 


my  office  from  Marietta,  Ga.,  and  the  clerk  of 
this  court  does  not  know  positively  what  the 
true  date  of  its  arrival  was,  but  upon  order 
from  Judge  N.  A.  Morris,  of  B.  R.  C,  to  file  it 
at  its  true  date,  undertook  to  do  so  from  the 
postmarks  on  the  envelope  in  which  it  was 
mailed  to  said  derk.  and  to  the  best  of  my 
knowledge  and  belief  the  marks  as  indicated 
on  said  envelope  was  'Aug.  24th,  1917,'  and  the 
bill  of  exceptions  was  so  filed.  Third.  There  is 
no  desire  on  the  part  of  the  derk  of  said  court 
to  insist  that  this  is  an  infallibla  entry,  having 
no  personal  desire  to  work  hardship  on  any  of 
the  parties,  and  state  that  the  date  of  filing 
was  determined  from  the  postmarks  as  I  read 
them,  and  not  from  a  personal  knowledge  aa  to 
the  exact  date  the  papers  were  received  in  this 
office.  Respectfully  submitted. 
"[Signed]    J.  W.  Chamlee. 

*  Clerk  Sup.  Court,  Cherokee  Co.,  Ga. 
"Sworn  to  and  subscribed  before  me  the  26th 
day  of  March,  191& 

"[Signed]    James  V.  Kdth,  J.  P.- 

It  is  apparent  from  an  examination  of  this 
certificate,  filed  in  pursuance  of  the  order  ot 
this  court,  that  the  effect  thereof  Is  to  Terl- 
fy  the  original  filing.  Certainly  the  certifi- 
cate of  the  clerk  does  not  establish  the  con- 
tention that  the  original  date  of  filing  was 
erroneous.  There  being,  as  stated  in  the 
headnote,  no  provision  of  law  authorizing  a 
traverse  of  the  certificate  made  by  the  clerk 
in  response  to  the  order  of  this  court,  and 
no  provision  for  the  reception  of  extrinsic 
evidence  by  this  court  to  combat  the  certifi- 
cate as  made,  the  statements  of  fact  therein 
must  be  accepted  and  acted,  upon  by  this 
court  as  true  and  correct.  Since,  therefore. 
It  appears  that  the  bill  of  exceptions  was 
not  filed  with  the  derk  of  the  superior  court 
within  15  days  from  the  date  of  the  certifi- 
cate thereto  by  the  presiding  judge,  the  writ 
of  error  must  necessarily  be  dismissed,  as 
one  of  the  essentials  requisite  to  give  this 
court  Jurisdiction  is  entirely  lacking.  It  Is 
almost  unnecessary  to  say  tiiat,  in  the  li^ht 
of  the  distinct  ruling  of  the  Supreme  Court 
quoted  above  statements  in  the  brief  of 
counsel  attacking  or  drawing  into  question 
the  certificate  of  the  clerk  cannot  be  con- 
sidered. This  court  is  powerless  even  to  con- 
sider the  merits  of  the  case,  since  it  is  as 
absolutely  devoid  of  Jurisdiction,  under  the 
circumstances  detailed  above,  as  it  would 
have  been  had  no  bill  of  exceptions  what- 
ever been  signed  by  the  trial  Judge. 

Writ  of  error  dismissed. 

JENKINS  and  LUKE,  JJ.,  concun 


(22  Qa.  App.  Itt) 

MORRIS  V.  CHARLESTON  &  W.  C.  BY.  CO- 

(No.  93(J0.) 

(Court  of  Appeals  of  Georgia,  Division  NOb  2. 

AprU  10,  1918.) 

(Syllahu8  by  the  Court,) 

Demubbeb  to  Petition. 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  petition. 

Error  from  City  Court  of  Richmond  Coun- 
ty; J.  C  C.  Blacky  Jr..  Judge. 
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Action  by  J.  F.  Morris  against  the  Charlea- 
ton  &  Western  Carolina  Railway  Company. 
Demurrer  to  petition  sustained,  and  plaintiff 
brings  error.    Affirmed. 

T.  F.  Harrison  and  Isaac  S.  Peebles,  Jr., 
both  of  Augusta,  for  plaintiff  in  error.  W. 
K.  Miller,  of  Augusta,  for  defendant  in  eiv 
ror. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.»  and  HARWEULi,  J.,  con- 
cur. 


(22  Ga.  App.  189) 

HAGEDORN  v.  POWERS  &  BAIRD. 

(No.  8946.) 

(C!onrt  of  Appeals  of  Georgia,  Diyision  No.  1. 

AprU  11,  1918.) 

(SyUahus  (y  the  Court.) 

1.  Execution  ^=>210— Pobthcoming  Bond- 
Suit. 

A  plaintiff  in  execution  may  bring  suit  in 
his  own  name  on  a  forthcoming  bond  payable 
to  the  levying  officer,  given  by  a  claimant,  and, 
on  proof  of  a  breach  of  the  bond,  may  recover  the 
value  of  the  property  delivered  under  the  bond, 
if  the  value  does  not  exceed  the  amount  of  his 
judgment.  Oiv.  Code  1910,  §13.'  See,  also, 
Hart  V.  Thomas,  75  Ga.  529 ;  Bowman  et  ah  v. 
Kidd.  13  Ga.  App.  851,  79  S.  E.  167. 

2.  Overruling  Motion  fob  New  Trial. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  petition,  or  in  overruling  the  de- 
fendant's motion  for  a  new  trial. 

Error  from  Superior  Court,  Troup  County; 
J.  R.  Terrell,  Judge. 

Action  by  Powers  &  Baird  against  J.  J. 
Hagedorn*  Judgmjent  for  plaintiff,  motion 
for  new  trial  overruled,  and  defendant  brings 
error.    Affirmed. 

E.  T.  Moon,  of  La  Grange,  for  plaintiff  in 
error.  M.  U.  Mooty,  of  La  Grange,  and  Mc- 
Cutchen  &  Bowden,  of  Columbus,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(22  Oa.  App.  170) 

PARRISH  v.  ADAMS.     (No.  9129.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  10,  1918.) 

(8yllahu»  hy  the  Court.) 

1.  Appeal  ano  Error  ^=>654  —  Amendment 
OF  Bill  op  Exceptions-^Addition  of  Par- 
ties. 
Where  there  is  an  acknowledgment  of  serv- 
ice of  a  bill  of  exceptions  as  provided  by  law, 
the  bill  of  exceptions  may  be  amended  in  the  re- 
viewing court  by  adding,  as  a  party  defendant 
in  error  to  the  cause,  any  person  bound  by  such 
service,  although  he  may  not  have  been  named 
in  the  bill  of  exceptions.  Park's  Ann.  Code,  § 
6164(b);  Toole  v.  Geer,  12  Ga.  App.  409,  77 
S.  E.  368.  Accordingly,  in  the  case  under  con- 
sideration, the  plaintiff  in  error  ia  allowed  to 
amend  the  bill  of  exceptions  by  inserting,  after 
the  words  "C.  B.  Adams,"  the  words  "executor 
of  Jas.  E.  Laidler,  deceased,"  so  that  the  bill  I 


of  exceptions  may  conform  to  the  record  in  the 
court  below. 

2.  Taxation  ^=s>889  —  Inhsbitance  Tax  — 
Payment  and  Becoveby  by  Executor. 

Under  the  act  of  1913  (Laws  Ga.  1913,  p. 
91),  the  legatee  under  a  will  is  liable  for  the 
inheritance  tax  imposed  by  that  act,  and  the 
executor  of  the  will  may  recover  of  the  legatee 
such  sum  as  may  be  by  law  due  by  him,  upon 
the  refusal  of  the  legatee  to  pay  the  same. 
Park's  Ann.  Pal.  Code,  §  1041(e,  f). 

3.  Money  Paid  ^=3>1  —  Compxtlsion— Recov* 

.  SBY. 

A  party,  compelled  by  operation  of  law  to 
pay  a  debt  which  in  equity  and  good  faith  an- 
other party  should  have  kept  him  from  paying, 
may  recover  from  the  other  party  the  amount 
paid.  Ticonic  Bank  v.  Smiley,  27  Me.  225,  46 
Am.  Dec.  593. 

4.  Overruling  of  Cebtiobabi. 

The  court  did  not  err  in  overruling  the  cer- 
tiorari. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  JuUa  Parrish  and  C.  B. 
Adams,  executor.  Judgment  for  the  latter, 
certiorari  overruled,  and  the  former  brings 
error.   Affirmed.* 

R.  E/.  Berner,  of  Macon,  for  plaintifT  in  er- 
ror. Hardeman,  Jones,  Park  &  Johnston  and 
H.  S.  Strozler,  all  of  Macon,  for  defendant  in 
error. 

LUKEI,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 

(22  Oa.  App.  180) 

MtrSCOGEE  MFG.  CO.  v.  OADY.    (No.  9187.) 

(Court*  of  Appeals  of  Georgia,  Division  No.  2. 

April  10,  1918.) 

(SyUabus  hy  the  Court,) 

1.  Masteb  ANn   Sebvant  ^s>261<2>—^Action 
FOB  Injxjby— Petition— Demxjbbeb. 

It  not  being  alleged  what  the  plaiDtiiTfi 
duties  were  in  mill  No.  2,  which  required  him 
to  go  dail^  from  his  place  of  work  on  the  fifth 
floor  of  mill  No.  5  to  mill  No.  2,  the  court  erred 
in  overruling  the  special  demurrer  calling  for 
this  information. 

2.  Masteb  and  Sebvant  <@=>2O1(7)-Conc0b- 
bent  Negliqknce— Liability. 

Where  injury  to  a  servant  results  from 
concurrent  negligence  of  the  master  and  a  fel- 
low servant,  but  would  not  have  been  sustain- 
ed but  for  the  failure  of  the  master  to  perform 
his  duty,  the  master  is  liable. 

3.  RtTLiNo  on  Demubbbbs. 

The  ruling  of  the  trial  judge  on  the  general 
demurrer  and  on  the  special  grounds  of  demur- 
rer other  than  that  dealt  with  in  the  first  head- 
note  was  not  erroneous,  but,  on  account  of  the 
error  stated  above,  the  judgment  is  reversed. 

Error  from  City  Court  of  Columbus ;  G.  Y. 
Tigner,  Judge. 

Suit  by  C.  A.  Cady  against  the  Muscogee 
Manufacturing  (Company.  Demurrer  to  peti- 
tion overruled,  and  defendant  excepts  and 
brings  error.    Reversed. 

Cady  brought  suit  against  the  Muscogee 
Manufacturing  Company  for  damages  on  ac- 
count of  personal  injuries,  alleging  (para- 
graph 2)  that  he  was  employed  by  the  def end- 
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ant  to  work  In  Its  cotton  mills  as  a  weigher 
and  examiner  of  cards  on  the  end  of  frames, 
and  to  keep  a  record  thereof,  showing  the 
weights  and  numbers  and  the  name  of  the 
winder  hand.  He  alleged  (paragraph  3)  that 
*'his  duties  required,  and  it  was  necessary, 
that  he  go  daily  from  mill  No.  2  to  the  fifth 
floor  of  mill  No.  5,  where  said  frames  were 
located,  In  order  to  secure  the  record  afore- 
said;'' (paragraph  4)  that  on  the  26th  of 
March,  1917,  "in  the  performance  of  his  du- 
ties as  aforestated,  he  had  gone  to  the  fifth 
floor  of  mill  No.  5,  when  he  started  to. re- 
turn to  mill  No.  2 ;"  and  (paragraph  6)  that 
he  was  returning  by  the  elevator,  and,  when 
it  had  started  down  and  gone  a  certain  dis- 
tance, a  truck  with  a  box  attached  fell  from 
the  fifth  floor  down  the  elevator  shaft,  strik- 
ing him  and  injuring  him  in  the  manner  de- 
scribed. It  was  alleged  that  this  truck  and 
box  weighed  250  pounds  with  the  bobbins 
therein,  and  was  constructed  for  the  purpose 
ol  carrying  bobbins  and  other  material,  be- 
ing rolled  on  the  floor  on  wheels;  that  on 
each  floor,  where  the  elevator  passes  through 
there  is  a  door  which  opens  to  i)ermit  the 
elevator  to  pass  through,  and  that  after  the 
passing  of  the  elevator  the  doors  automat- 
ically close,  thereby  closing  the  opening  in 
the  shaft,  this  being  to  prevent  an  opening 
being  left  in  the  shaft  on  a  level  with  the 
floor ;  that  in  addition  to  the  doors  the  shaft 
and  opening  is  protected  by  a  gate  extending 
along  the  shaft,  about  four  feet  in  height, 
and  that  when  the  gate  is  closed  it  is  Impos- 
sible for  an  object  to  roll  from  the  floor  Into 
the  shaft,  and  that  when  the  gate  is  raised 
it  is  held  by  an  automatic  spring  attached 
to  the  frame  of  the  elevator,  so  that,  when 
the  elevator  would  pass  and  relieve  the  pres- 
sure of  the  spring,  the  gate  would  fall  and 
dose  the  opening  In  the  shaft;  that  the 
doors  were  not  in  working  order,  and  did 
not  close  as  they  were  constructed  to  do,  but 
were  nailed  back  to  a  post  frame  of  the  ele- 
vator, thereby  preventing  their  closing  as  in- 
tended ;  and  that  the  gate  was  not  In  work- 
ing order,  in  that  the  automatic  spring, 
w^hich  closes  the  gate  after  the  elevator  has 
passed  and  relieved  the  pressure,  failed  to 
close  the  gate,  by  causing  It  to  fall  to  the 
floor  and  close  the  opening  in  the  shaft.  The 
petition  contained  the  usual  allegations  of 
knowledge  on  the  part  of  the  master  of  these 
defects,  and  want  of  knowledge  on  the  part 
of  the  plaintiflP,  and  other  allegations  in  ref- 
erence to  the  plaintiflTs  injuries,  and  alleged 
that  the  negligent  acts  of  the  defendant,  set 
out  in  the  petition,  caused  his  injuries.  The 
defendant  demurred  to  the  petition,  upon 
numerous  grounds,  general  and  special, 
which  the  court  overruled,  and  the  defend- 
ant excepted. 

Slade  &  Swift,  of  Columbus,  for  plaintiff 
in  error.  Ed  Wohlwender  and  Hatcher  & 
Hatcher,  all  of  Columbus,  for  defendant  in 
erron 


HARWELL,  J,  (after  stating  the  facts  as 
above).  [1]  The  defendant  demurred  special- 
ly to  paragraphs  2,  3,  and  4  of  the  petition, 
upon  the  ground  that  it  was  not  alleged  why 
it  was  necessary  for  the  plaintifif  to  go  from 
mill  No.  5  to  mill  No.  2,  and  it  was  not  al- 
leged what  his  duties  were  in  mill  No.  2. 
The  demurrer  as  to  these  paragraphs  is  well 
taken.  It  is  alleged  that  it  was  his  duty,  as 
a  weigher  and  examiner  of  cards  on  tlie  end 
of  frames,  to  keep  a  record  thereof,  showing 
the  weights,  numbers,  etc.,  and  that  the 
frames  were  located  on  the  fifth  floor  of  mill 
No.  5.  That  was  his  place  of  work.  It  does 
not  appear  why  it  was  necessary  for  Mni  to 
go  daily  from  mill  No.  2  to  the  fifth  floor  of 
mill  No.  5.  He  says  that  his  duties  requir- 
ed him  to  do  that,  but  that  allegation  Is  a 
conclusion,  and  the  special  demurrer  calls  for 
and  makes  it  necessary  for  him  to  explain 
why  it  was  necessary  for  him  to  go  to  mill 
No.  2.  He  should  allege  what  his  duties  were 
in  mill  No.  2  which  made  it  necessary  for 
him  to  go  to  that  mill  in  the  performance  of 
his  work.  It  must  appear  that  he  was  in 
the  line  of  his  duty  when  he  was  Injured. 
Neff  V.  Broom,  70  Ga.  256  (2);  Atlanta  * 
Cljarlotte  Air  Line  Ry.  v.  Ray,  70  Ga.  674  (4) ; 
Eagle  &  Phenix  Mills  v.  Johnson,  131  Ga.  45, 
61  S.  E.  990. 

[2]  The  defendant  demurred  to  the  follow- 
ing allegation  in  paragraph  6: 

"While  he  was  standing  in  said  elevator  the 
truck  with  the  box  fell  from  the  fifth  floor  down 
said  elevator  shaft,  striking  him,"  etc. 

— ^basing  the  demurrer  to  this  paragraph  on 
the  ground  that  it  is  too  vague,  indefinite, 
and  uncertain,  it  not  being  alleged  who  or 
what  caused  the  truck  to  fall  down  the  shaft ; 
that  it  is  not  alleged  whether  a  vice  princi- 
pal or  a  fellow  servant,  or  some  accidental 
force  caused  the  truck  to  fall,  and  it  does 
not  appear  whether  the  truck  was  thrown 
down  the  shaft  or  what  caused  it  to  enter 
the  shaft.  It  appears  from  the  petition  that 
when  the  gate  was  closed  it  was  impossible 
for  any  object  to  roll  from  the  floor  into  the 
shaft.  This  truck  with  a  box  on  it  contain- 
ing bobbins,  which  fell  down  the  shaft,  it  is 
alleged  fell  from  the  flfth  floor  and  weighed 
250  pounds,  and  was  on  rollers,  and  was  used 
in  carrying  bobbins  and  other  materials  from 
place  to  place  in  the  mill.  From  the  allega- 
tions in  the  petition  it  was  impossible  for  it 
to  have  rolled  from  the  floor  into  the  shaft 
if  the  gate  had  been  in  working  order  and 
closed  as  the  elevator  went  down  after  the 
plaintiff  entered.  It  appears  further  that  It 
could  not  have  fallen  down  the  shaft  if  the 
door  which  closed  had  been  in  working  order, 
instead  of  being  nailed  to  the  post,  and  had 
closed  as  the  elevator  descended.  The  de- 
fendant claims  that  the  plaintiff  should  have 
gone  further  and  alleged  who  or  what  pro- 
jected this  into  the  shaft,  and  that  if  a 
fellow  servant  rolled  or  shoved  the  truck  in- 
to the  shaft  through  this  open  gate,  the  plain- 
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tiff  could  not  recover.  If  that  contention 
is  sound,  tben  the  special  demurrer  is  good, 
and  the  plaintiff  should  have  gone  further 
and  shown  that  a  fellow  servant  did  not 
cause  the  truck  to  roll  or  fall  into  the  shaft 
We  cannot  agree  with  this  contention  of 
the  defendant. 

'The  negligence  of  a  fellow  eervant  does  not 
relieve  the  master  from  liability  to  a  coservant 
for  an  injury  which  would  not  have  happened 
had  the  master  not  been  negligent  himself.*' 
Loveless  v.  Standard  Gold  Mining  Co.,  116  Ga. 
427.  42  S.  E.  741,  59  L.  R.  A.  596. 

"The  negligence  of  a  fellow  servant  does  not 
excuse  the  master  from  liability  to  a  coservant 
for  an  injury  which  would  not  have  happened 
had  the  master  performed  his  duty.*'  Cheeney 
V.  Ocean  Steamship  Co.,  92  Ga.  726,  19  S.  E. 
33,  44  Am.   St.  Rep.  113. 

"It  is  the  duty  of  the  master  to  provide  for 
his  servant  a  reasonably  safe  place  in  which  to 
work,  and  to  that  end  he  is  bound  to  make  rea- 
sonable provision  tor  the  protection  of  the  serv- 
ant against  dangers  to  which  he  is  exposed  while 
engaged  in  the  work  he  is  employed  to  perform. 
For  a  failure  to  discharge  such  duty  the  master 
is  liable  to  the  servant  for  injuries  caused  there- 
by, and  this  is  true  though  the  injuries  result- 
ed from  the  concurrent  negligence  of  the  mas- 
ter and  a  fellow  servant  of  the  one  injured, 
where  the  injury  could  not  have  been  sustained 
but  for  the  failure  of  the  master  to  perform 
such  duty.*'  Jackson  v.  Merchants'  &  Miners' 
Transportation  Co.,  118  Ga.  651,  45  S.  E.  254. 

See,  also,  Southern  Bauxite  Co.  y.  Fuller, 
116  Ga.  695,  43  S.  E.  64 ;  King  Manufactur- 
ing Co.  v.  Walton,  1  Ga.  App.  403  (3),  410, 
58  S.  E.  115. 

It  is  well  settled,  therefore,  that  if  the  in- 
jury is  caused  by  the  concurrent  negligence 
of  the  master  and  a  fellow  servant,  and 
could  not  have  happened  had  the  master 
performed  his  duty,  the  master  is  liable. 
How  is  it  material,  then«  as  to  who  or  what 
caused  this  truck  to  fall  into  the  shaft? 
If  it  was  impossible  for  it  to  have  gone  into 
the  shaft  but  for  the  alleged  negligence  of 
the  master  in  failing  to  keep  the  elevator  in 
repair,  then  the  negligence  of  the  master 
was  the  proximate  cause  of  the  injury,  and 
it  is  not  necessary  for  the  plaintiff  to  go  fur- 
ther and  allege  and  prove  who  or  what 
caused  the  truck  to  fall  into  the  shaft 
There  is  no  merit,  therefore,  in  this  portion 
of  the  special  demurrer. 

[3]  3.  In  our  opinion  there  is  no  merit  In 
the  other  special  demurrers.  The  petition 
set  forth  a  cause  of  action,  and  is  sufficient 
to  withstand  the  attack  of  a  general  demur- 
rer. On  account,  however,  of  the  error  of 
the  trial  judge  in  not  sustaining  the  portion 
of  the  special  demurrer  as  heretofore  stated, 
the  judgment  overruling  the  demurrers  is 
reversed. 

BLOODWORTH,  J.,  concurs. 

BROYLES,  P.  J.  (concurring  specially). 
I  agree  with  the  majority  opinion  of  the 
court,  except  that  I  think  that  the  special 
demurrer  should  have  been  sustained  as  to 
paragraphs  9,  10,  and  11  of  the  petition. 


(22  Oa.  App.  166) 

BANK    OP   DALTON   ▼.    HEARTSILL. 

(No.  9184.) 

(Court  of  Appeals  of -Georgia,  Division  No.  2. 

AprU  9,  19ia) 

(SyUahua  hy  the  Court.) 
Tbial  ^ss>340(3)  —  Vebdiot  —  Motion  to  Set 

ASID£— PaBTI£S. 

At  the  April  term,  1915,  of  the  superior 
court  of  Whitfield  county,  a  joint  suit  on  an 
unconditional  contract  in  writing  was  brought 
against  five  defendants.  Four  of  the  defend- 
ants filed  sworn  defenses  to  the  suit.  The  oth- 
er defendant,  B.  L.  Heartsill,  filed  no  plea. 
Upon  the  trial  a  general  verdict  in  favor  of  the 
"defendants"  was  rendered.  Judgment  was  en- 
tered, however,  in  favor  only  of  the  four  de- 
fendants who  had  filed  pleas.  No  judgment  in 
favor  of  or  against  Heartsill  was  entered.  No 
motion  was  made  to  have  the  verdict  corrected 
or  construed,  so  that  it  would  read  in  favor  of 
the  four  defendants  who  had  filed  pleas,  and 
against  Hi'artsill,  who  had  failed  to  do  so.  In- 
stead of  this  a  motion  for  a  new  trial  was  made 
by  the  plaintiffs  as  to  all  of  the  five  defendants; 
it  was  overruled,  and  the  plaintiff  excepted, 
naming  in  the  bill  of  exceptions  all  five  defend- 
ants as  defendants  therein,  but  the  bill  of  ex- 
ceptions was  not  served  upon  Heartsill,  nor  was 
service  acknowledged  by  him  or  for  him  by  an* 
other  duly  authorized;  and,  the  plaintiff  in  er- 
ror failing  to  establish,  to  the  satisfaction  of 
this  court,  its  contention  that  Heartsill  was  not 
a  necessary  party  to  the  bill  of  exceptions,  the 
writ  of  error  was  dismissed.  Bank  of  Dalton 
V.  Clark  et  aL,  19  Ga.  App.  729,  92  S.  E.  40. 
Thereafter,  at  a  subsequent  term  of  the  lower 
court  to  that  at  which  the  trial  was  had,  but 
before  the  remittitur  from  this  court  had  been 
made'  the  judgment  of  that  court,  or  recorded 
upon  its  minutes,  the  plaintiff  bank  filed  a  writ- 
ten motion  in  the  trial  court  to  set  aside  the 
verdict  in  so  far  as  any  adjudication  of  plain- 
tiff's rights  against  Heartsill  was  concerned,  and 
to  allow  the  plaintiff  to  enter  up  judgment  in 
its  favor  against  Heartsill.  A  rule  nisi  was 
issued,  and  upon  the  hearing  thereof  the  court 
sustained  a  demurrer  to  the  motion  and  dismiss- 
ed the  motion,  and  the  plaintiff  excepted. 

Held,  under  the  facts  stated  above,  and  the 
decision  of  this  court  in  Bank  of  Dalton  v. 
Clark,  supra,  and  the  decision  in  Pittsburg 
Plate  Glass  (Jo.  v.  Maril,  21  Qa.  App.  682,  94 
,S.  E.  903,  the  court  did  not  err  in  sustaining 
'the  demurrer  and  dismissing  the  motion. 

This  ruling  being  controlling,  it  is  unnecessary 
to  consider  the  other  assignments  of  error. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty ;  Moses  Wright,  Judge. 

Action  by  the  Bank  of  Dalton  against  B.  L. 
Heartsill  and  others.  Verdict  for  defend- 
ants, motion  by  plalntifT  to  set  aside  the  ver- 
dict in  so  far  as  it  adjudicated  its  rights 
against  Heartsill  overruled,  and  plaintiff 
brings  error.    Affirmed. 

See,  also,  19  Ga.  App.  729,  92  S.  E.  40. 

C.  D.  McCutchen  and  F.  K.  McCutchen, 
both  of  Dalton,  for  plaintiff  in  error.  W.  E. 
Mann  and  W.  C.  Martin,  both  of  Dalton,  for 
defendant  in  error. 

BROTLES,  P.  J.    Judgment  aflSrmed. 

BLOODWORTH,  J.,  concurs.  HARWELL, 
J.,  concurs  specially. 
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HARWELL,  J.  (concurring  spedally). 
Inasmuch  as  Heartsill  filed  no  plea,  the  writ- 
er would  hold,  as  an  original  proposition, 
that  the  verdict,  "We,  the  jury,  find  in  favor 
of  the  defendants/'  under  the  pleadings  and 
the  issues  submitted  by  the  charge  of  the 
court,  was  a  verdict  in  favor  of  the  four 
defendants  only  who  filed  pleas,  and  should 
not  be  construed  as  a  verdict  for  Heartsill, 
who  filed  no  plea,  and  that  the  plaintiff  would 
be  entitled  on  motion  to  have  judgment 
entered  nunc  pro  tunc  in  its  favor  against 
Heartsill.  But  the  plaintiff  seems  to  be  con- 
cluded on  this  question  by  the  judgment  of 
this  court  when  this  case  was  here  before. 
Bank  of  Dalton  v.  Clark,  19  Ga.  App.  729, 
92  S.  E,  40.  In  holding  that  Heartsill  was 
a  necessary  party  defendant  and  that  be 
should  have  been  served  with  the  bill  of  ex- 
ceptions, this  court  necessarily  held,  it  seems 
to  the  writer,  that  the  verdict  was  one  in 
favor  of  Heartsill.  In  fact  this  court  said 
in  the  opinion:  "While  Heartsill  has  no 
judgment  (based  on  that  verdict)  in  his  favor, 
he  has  nevertheless  the  verdict  itself.  As 
one  of  the  five  defendants  he  has  an  undi- 
vided fifth  interest  in  the  verdict  and  in  up- 
holding it,  and  as  long  as  that  verdict  stands 
he  is  protected  from  any  further  attack  on 
the  part  of  the  plaintiff  in  error."  That  be- 
ing the  case,  the  motion  of  the  plaintiff  to 
enter  up  judgment  nunc  pro  tunc  in  its 
favor  against  Heartsill  and  to  set  aside  the 
verdict  was  properly  dismissed  by  the  court. 


(22  Oa.  App.  198) 

PAIN  V.  WILKERSON.    (No.  9065.) 
(Court  of  Appeals  of  Geonria,  Division  No.  1. 

April  11,  1918.) 

(SyUahua  ly  the  Court.) 

1.  BAiLuimT  ^=»2  —  Bailee  fob  Hibb— Con- 

TKACT. 

A  contract  founded  upon  a  consideration 
whereby  goods  are  intrusted  to  another  for  the 
execution  of  a  special  purpose,  after  which  they 
are  to  be  returned  to  the  one  makini^  the  deliv- 
ery, constitutes  the  person  receivine:  tiiem  a 
bailee  for  hire.  Civ.  Code  1910,  S  3467 ;  Bates 
V.  Bigby,  123  Ga.  727,  51  S.  E.  717. 

2.  Bailment  ^=»25  —  Breach— Election  of 
Remedies— *  *ToRT.  * ' 

"A  'tort'  is  a  legal  wrong  committed  upon 
the  person  or  property,  independent  of  con- 
tract;" it  may,  however,  arise  from  "the  vio- 
lation of  some  private  obligation,  by  which  like 
damage  accrues  to  the  individual."  Civ.  Code 
1910,  S  4403(3).  Thus,  where  the  contractual 
relation  of  bailor  and  bailee  exists  between  par- 
ties, whereby  a  duty  is  imposed  by  law  upon  the 
bailee  as  being  incident  to  and  arising  out  of 
the  contract  of  bailment,  the  complainant  setting 
up  a  breach  of  the  duty  may  elect  as  to  his  rem- 
edy, and  rely  either  upon  his  right  under  the 
contract  or  proceed  in  damages  as  in  a  case  of 
tort.  Civ.  Code  1910,  $  4407 ;  Miller  v.  Fletch- 
er Co.,  142  Ga.  668,  83  S.  E.  521 ;   De  Loach 


Mill  Co.  V.  Standard  Sawmill  Co.,  125  Ga.  377, 
54  S.  E.  157 ;  Owens  v.  Nichols,  139  Ga.  475, 
476,  77  S.  B.  635;"  Carr  &  Co.  v.  Southern  Rail- 
way Co.,  12  Ga.  App.  830,  79  S.  E.  41.  But  it 
is  not  every  bresch  of  contract  that  gives  a 
cause  of  action  in  tort;  and  so,  where  tbt 
breach  complained  of  is  simply  the  neglect  of  a 
duty  such  as  is  expressly  provided  for  by  the 
contract  itself,  the  action  will  be  construed  and 
treated  as  one  brought  ex  contractu.  Howard 
V.  Central  Railway  Co.,  9  Ga.  App.  617,  619,  71 
S.  E.  1017.  '^ 

[Ed.  Note.— For  other  definitions,  see  "Words 
and  Phrases,  First  and  Second  Series,  Tort.] 

3.  Bailment  <8=»14(1),  31(1>— Tbial  <&=>159- 
Care  Required— Burden  of  Proof — ^Dis- 
missal. 
A  bailee  for  hire  is  chargeable  with  the  duty 
of  ordinary  diligence,  and  where  such  a  bailee 
is  siied  for  the  value  of  property,  the  loss  of 
which  it  is  alleged  was  occasioned  by  his  negli- 
gent failure  to  perform  a  duty  expressly  imposed 
by  the  terms  of  the  bailment,  and  the  loss  of 
the  property  is  made  to  appear,  the  burden  is 
upon  him  to  show  that  such  degree  of  care  has 
been  exercised.  Civ.  Code  1910,  §  3469.  But. 
since  the  petition  in  this  case  absolves  the  de- 
fendant frpm  any  lack  of  diligence  in  protecting 
and  keeping  safdv  the  goods  bailed,  except  as  to 
the  specific  complaint  setting  up  the  total  fail- 
ure on  his  part  to  perform  toe  special  duty  im- 
posed by  the  contract,  and  since  the  neglect  of 
this  duty  could  not  naturally  and  in  the  usual 
course  of  things  occasion  the  damage  complain- 
ed of,  it  was  not  error  on  the  part  of  the  trial 
judge  to  dismiss  the  suit,  as  failing  to  set  forth 
a  cause  of  action.  Civ.  Code  1910,  §  4395; 
Montgomery  v.  Alexander  Lumber  Co.,  140  Ga. 
51(3),  78  S.  E.  413. 

Error  from  Superior  Cdurt,  Floyd  County; 
Moses  Wright,  Judge. 

Suit  by  CharUe  Fain  against  W:  H.  WU- 
kerson.  Judgment  dismissing  suit,  and  plain- 
tiff brings  error.    Affirmed. 

Eubanks  &  Mebane,  of  Rome,  for  plalntifF 
in  error.  Sharp  &  Sharp,  of  Rome,  tor  de- 
fendant in  error. 

JENKINS,  J.  The  petition  alleges  the  de- 
livery by  plaintiff  of  certain  household  effects 
to  the  defendant  as  a  bailee  for  hire,  under 
,an  agreement  whereby  the  latter  was  to  re- 
move same,  within  a  few  days,  from  the 
house  in  which  they  were  then  stored  to  oth- 
er designated  premises;  that  the  defendant 
bailee  failed  and  refused  to  remove  the  goods 
as  he  agreed  to  do,  but  allowed  them  to  re- 
main in  the  place  where  originally  stored 
for  a  period  of  about  60  days  when  they* 
together  with  the  house  in  which  they  had 
thus  continued  to  remain,  were  destroyed  by 
fire.  The  suit  is  for  the  value  of  the  goods» 
and  It  is  alleged  by  the  plaintiff  that: 

'*The  sole  cause  of  his  goods  being  burned  up 
was  the  failure  of  said  defendant  to  remove 
said  goods  as  he  had  agreed  to  do." 

Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 
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(22  Ga.  App.  72) 

BOARD  OF  EDUCATION  OF  DOBRUN  t. 
BACON.     (No.  9397.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  14,  1918.    Adhered  to  on  Rehear- 
ing April  23,  1918.) 

(Syllahiu  by  the  Court.) 

1.  Officers  ^=>1— Teachers  —  "Office"  — 
"Employment." 

The  position  of  a  teacher  in  a  public  school 
of  a  town  or  city  is  not  an  "office,"  but  is  mere- 
ly an  ^'employment"  (citing  Words  and  Phrases, 
Second  Series,  Office;  see,  also,  Words  and 
Phrases,  Employment) 

2.  Schools  and  School 'Diotricts  ^=>  135(1), 

14 1  (2)— TEACHBRS--C0NTBACT— DiSCHABOS. 

The  board  of  education  of  a  town  or  city  has 
the  authority,  unless  such  authority  is  express- 
ly or  impliedly  denied  by  statute,  to  contract 
with  a  teacher  for  the  latter  to  teach  in  its  pub- 
lic schools  for  a  certain  fixed  term ;  and  where,' 
in  the  absence  of  such  a  statute,  such  a  contract 
has  been  made,  and  has  been  breached  by  the 
board  of  education  by  the  discharge  of  the  teach- 
er, without  cause,  before  the  contract  term  has 
expired,  the  teacher  has  a  right  of  action  against 
the  board  of  education  for  damages  for  breach 
of  the  contract. 

(a)  Where  the  language  of  a  statute  is  that 
the  board  of  education  of  a  certain  named  town 
"shall  have  power  to  susnend  and  remove"  its 
teachers,  the  board  is  hot  thereby  prohibited, 
either  expressly  or  impliedly,  from  making  con- 
tracts with  teachers  for  a  definite,  fixed  period 
of  time;  and  such  contracts,  when  made,  are 
yalid  and  binding. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty ;  W.  B.  Thomas,  Judge. 

Action  by  Eudora  Bacon  against  the  Board 
of  Education  of  Doerun.  Demurrer  to  peti- 
tion overruled,  and  defendant  brings  error. 
Afflrmed. 

Parker  &  Gibson,  of  Moultrie,  for  plain- 
tiff in  error.  James  L.  Dowling,  of  Moul- 
trie, R.  J.  Bacon,  of  Albany,  and  Erie  B. 
Askew,  of  Moultrie,  for  defendant  in  error. 

BROTLES,  P.  J.  This  was  a  suit  for 
damages  for  the  breach  of  a  contract  of  em- 
ployment, brought  against  the  board  of  edu- 
cation of  the  town  of  Doerun,  Oa.,  by  one 
of  its  school-teachers.  Her  petition  alleged 
that  she  had  been  employ^  by  the  board, 
under  a  special  contract,  to  teach  In  its 
schools  for  a  period  of  nine  months  at  a 
salary  of  $90  per  month;  that  after  teach- 
ing for  something  over  four  months  dhe 
was  wrongfully  discharged  without  notice 
and  without  cause ;  that  she  had  sought  dili- 
gently, but  unsuccessfully,  to  secure  other 
like  employment  to  lessen  the  damages  aris- 
ing from  the  wrongful  discharge.  The  de- 
fendant's general  demurrer  to  the  petition 
was  overruled,  and  upon  that  ruling  error 
is  assigned. 

The    General    Assembly,    in    creating   the 

public  school  system  of  the  town  of  Doerun 

(Georgia   Laws   1901,  p.  372),  provided,   in 

section  5  of  the  act  (page  373) : 

"That  said  board  of  education  shall  have  pow- 
er to  design  and  adopt  a  system  of  public  school. 


or  schools,  for  said  town;  to  appoint  a  super- 
intendent and  employ  teachers  •  •  ♦  ;  to  sus- 
pend or  remove  such  superintendent  or  teach* 
ers;  to  fix  their  compensation;  to  provide 
schools  by  rent,  building,  or  otherwise;  to  make 
and  hold  titles  to  such  property;  and  to  make 
rules  and  regulations  for  the  government  of 
said  schools  as  they  deem  proper  and  not  in 
conflict  with  the  laws  of  this  state;  and  to  do 
any  and  all  things  promotive  of  the  best  educa- 
tional interests  of  said  town,  not  in  conflict  with 
the  provisions  of  this  act  or  the  laws  of  Georgia." 

It  is  insisted  by  the  learned  counsel  for 
the  school  board  that  under  the  language  of 
this  act,  to  wit,  "that  said  board  of  educa- 
tion shall  have  power    ♦    ♦    •    to  suspend 
and  remove  such  superintendent  or  teach- 
ers,"   the    board    has    the     authority    to 
dismiss  a  teacher  at  its  pleasure,  without 
cause,  whether  the  teacher  is  a  public  ''of- 
ficer"  or   a   mere   "employ^."     We   cannot 
agree   with   this,  contention.     Possibly   the 
board  would  have  that  authority  in  a  case 
where  it  had  made  no  contract  with  a  teach- 
er for  a  certain  fixed  time;    hut  where  it 
had  made  such  a  contract,  in  our  Judgment 
it  could  discharge  a  teacher  for  cause  only, 
provided  it  had  the  authority  to  make  such 
a  contract;    and.  In  our  opinion,  the  latter 
question,  to  wit,  whether  the  board  of  edu- 
cation of  the  town  of  Doerun  had  the  author- 
ity to  make  the  contract  with  the  teacher 
in  the  Instant  case,  is  the  only  question  to 
be   determined.     Nowhere  in  the  act  Just 
quoted  from  is  the  board  of  education  pro- 
hibited, either  expressly  or  hy  reasonable 
implication   from   the  language  used,  from 
making  such  contracts.    It  is  insisted,  how- 
ever, that  as  this  act  did  not  expressly  au- 
thorize the  making  of  such  contracts  by  the 
board  of  education,  and  as  the  term  of  the 
teachers'  employment  was  not  fixed  therein, 
the  teachers  employed  by   the  hoard   held 
their  positions  at  its  pleasure,  and  that  the 
board  had  no  authority  to  change  this  sta- 
tus by  fixing  definite  terms  for  such  poslticMis. 
In  support  of  this  contention  counsel  cite 
Wright  V.   Gamble,   136  Ga.  376,  71   S.  B. 
795,  35  L.  R.  A.  (N.  S.)  866,  Ann.  Gas.  1912a 
372.    In  that  case  the  Supreme  Gourt  held 
as  follows: 

''Where  the  tenure  of  an  oHice  is  not  prescrib- 
ed by  law,  the  power  to  remove  is  an  incident 
to  the  power  to  appoint  In  such  case  the  ap- 
pointee holds  at  the  pleasure  of  the  appointing 
power,  although  it  attempts  to  fix  a  definite 
term;  and  no  formalities,  such  as  the  prefer- 
ring of  charges  or  the  granting  of  a  hearing  to 
the  incumbent  are  necessary  to  the  lawful  ex- 
ercise of  the  authority  of  removal."    Italics  ours. 

It  is  clear  from  the  headnote  and  the  lan- 
guage of  the  opinion  that  that  decision  ad- 
judicated the  rights  of  a  holder  of  a  pub- 
lic "oflice,"  the  tenure  of  which  was  not 
specifically  prescribed  by  law,  hut  the  duties 
of  which  were.  There  Gamble,  the  plain- 
tiff in  the  quo  warranto  proceedings,  was  a 
duly  appointed  and  qualified  public  oflScer 
who  had  taken  an  oflBclal  oath,  and  had 
given   bond  with   security  for  the  faithful 
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performance  of  his  duties;  and  who,  after 
hJs  removal  from  office,  brought  proceeding 
against  his  successor  In  office,  for  the  pur- 
I>ose  of  regaining  possession  of  the  office. 
There  was  in  Gamble's  appointment  to  office 
no  element  of  contract,  as  in  the  instant  case. 
We  find  in  the  opinion  in  that  case  no  lan- 
guage which  would  extend  the  doctrine  there 
laid  down  (as  applicable  to  a  "public  officer") 
to  cover  a  contract  of  employment  between 
the  board  of  education  of  a  town  and  a 
teacher  employed  by  that  board  under  a 
definite  contract  for  a  fixed  period  of  time. 
[1]  While  a  public  school  teacher  is  a  pub- 
lic "employ^,"  we  do  not  think  he  or  she 
could  be  considered  a  public  "officer"  within 
the  meaning  of  the«  ruling  in  the  Gamble 
Case.  As  was  said  by  Chief  Justice  Mar- 
shall, In  United  States  v.  Maurice.  2  Brock. 
102,  26  Fed.  Cas.  1211  (adopted  in  United 
States  V.  Schlierholz  .[D.  C]  137  Fed.  616, 
622): 

"Although  an  office  is  'an  employment,'  it  does 
not  follow  that  every  employment  is  an  office. 
A  man  may  certainly  be  employed  under  a  con- 
tract, express  or  implied,  to  do  an  act,  or  per- 
form a  service,  without  becoming  an  officer." 

And  In  the  Schlierliolz  Case  it  is  said : 

"An  'office*  is  defined  to  be  'an  employment  on 
behalf  of  the  government  in  any  station  of  pub- 
lic trust  not  merely  transient,  occasional,  or  in- 
cidental." It  is  "a  special  trust  or  charge  creat- 
ed by  competent  authority.  •  •  •  The  officter 
is  distinguished  from  the  employ^  in  the  greater 
importance,  dignity,  and  independence  of  his 
position;  in  being  required  to  take  an  official 
oath,  and  perhaps  to  give  official  bond;  in  the 
liability  of  being  called  to  account  as  a  public 
offender  for  misfeasance  or  nonfeasance  in  of- 
fice; and  usually,  though  not  necessarily,  in 
the  tenure  of  his  position."  "The  distinction  is 
plainly  taken  between  a  person  acting  as  a 
•servant'  or  'employ^,'  who  does  not  discharge 
independent  duties  hut  acta  by  the  direction  of 
others,  and  an  'officer'  emx>owered  to  act  in  the 
discharge  of  a  duty  or  trust  under  obligation  im- 
posed by  the  sanction  and  restraints  of  legal 
authority  in  official  life."  .  Italics  ours.  Pad- 
den  V.  City  of  New  York,  45  Misc.  Rep.  517, 
519,  92  N.  Y.  Supp.  926,  928,  and  other  au- 
thorities cited  in  4  Words  and  Phrases  (second 
series)  699,  7(X). 

"Not  every  person  in  the  service  and  pay  of 
a  municipal  corporation  is  an  officer.  The  dis- 
tinction between  an  office  and  an  employment 
is  well  recognized.  •  ♦  •  A  janitor  or  a 
night  watchman  in  a  public  building,  a  auperin- 
tendent  of  jnihlio  sohooU  exercising  no  power 
except  what  is  derived  through  the  school  board, 
a  visiting  physician  at  a  public  hospital,  a  fire- 
man, and  a  filing  clerk  of  the  public  records,  are 
not  officers."  Italics  ours.  19  Ruling  Case 
Law,  S  209,  p.  912;  Baltimore  v.  Lyman,  92 
Md.  591,  48  Ati.  145,  52  L.  R.  A.  406,  84  Am. 
St  Rep.  524. 

See,  also,  in  this  connection,  29  Cyc.  1366, 
C,  1367 ;  Throop  v.  Langdon,  40  Mich.  673. 

If  a  "superintendent  Of  schools,  exercising 
no  power  except  what  is  derived  through 
the  school  board,"  is  not  an  "officer,"  a  for- 
tiori a  mere  teacher,  under  such  a  super- 
intendont,  is  not.  "A  public  office  is  the 
right,  authority,  and  duty,  created  and  con- 
ferred by  law,  by  which  for  a  given  period, 
either  fixed  by  law  or  enduring  at  the  pl^s- 


ure  of  the  creating  power,  an  individual  Is 
vested  with  some  portipn  of  the  sovereign 
functions  of  the  government,  to  be  exercised 
by  him  for  the  benefit  of  the  public.'*  Me- 
chem  on  Offices  and  Officers,  §  1,  pp.  1,  2,  and 
authorities  there  cited.  The  warrant  to  ex- 
ercise such  powers  or  functions  "is  confer- 
red, not  by  a  contract,  hut  hy  the  lato.  It 
finds  its  source  and  limitation  in  sonie  act 
or  expression  of  governmental  power."  Ital- 
ics ours.  Wj'raan's  Administrative  Law,  Pnb- 
lic  Officers,  {  44,  p.  143,  and  authorities  there 
cited. 

In  distinguishing  ^between  an  "office"  and 
an  "employment,"  the  ftict  that  the  powers 
in  question  are  created  and  conferred  by 
law  is  an  important  criterion.  For  though 
an  employment  may  be  created  by  law,  it  is 
not  necessarily  so,  but  is  often,  if  not  iisual- 
ly,  the  creature  of  contract  A  public  office, 
on  the  other  hand,  is  never  conferred  by 
c<m tract.  As  was  said  by  Chief  Justice  Mar- 
shall in  the  Maurice  Case,  supra: 

"I  do  not  think  that  the  mere  direction  that 
a  thing  shall  be  done,  without  prescribing  the 
mode  of  doing  it,  can  be  fairly  construed  into 
the  establishment  of  an  office  for  that  purpose, 
if  the  object  can  be  effected  without  one." 

And,  therefore,  where  the  authority  in 
question  was  conferred  by  a  contract,  it  must 
be  regarded  as  an  "employment,"  and  not 
as  a  public  office.  Hall  v.  Wisconsin,  103 
XJ.  S.  5,  26  L.  Ed.  302;  United  States  ▼. 
Hartwell,  6  Wall.  385,  18  L.  Ed.  830;  Shel- 
by V.  Alcorn,  36  Miss,  273,  72  Am.  Dec  109: 
People  V.  Nostrand,  46  N.  Y.  381.  45ee,  also, 
in  this  connection.  State  ex  rel.  Mayor,  etc., 
of  Savannah  v.  Dews,  R.  M.  Charlt.  397, 
wherein  it  is  held  that  laws  creating  a  pub- 
lic office  are  not  contracts  with  the  incumbent 
within  the  purview  of  the  constiutional  inhi- 
bition against'  the  impairment  of  contracts. 
It  follows,  therefore,  that  where  the  employ- 
ment is  contractual,  such  employmeiit  is  not 
and  cannot  be  maintained  an  "office."  There 
is  no  element  of  a  contract  in  the  holding  of 
a  public  office.  The  holder  is  under  no  ob- 
ligation to  discharge  his  duties  a  single  day. 
He  may  resign  at  any  time,  and  no  power  of 
the  government  can  prevent  him;  nor  does 
he  enter  into  any  agreement  that  he  shall 
receive  any  particular  compensation  for  tlie 
titbe  he  shall  hold  office.  Mechem  on  Public 
Officers,  i  4^,  p.  295.  In  Daily  v.  Freehold- 
ers of  Essex,  68  N.  J.  Law,  319,  33  AQ.  739, 
the  Supreme  Court  of  New  Jersey  held: 

"It  is  clear  from  the  provisions  of  this  sec- 
tion of  the  act  that  the  prosecutor,  a  janitor  of 
the  courthouse,  was  protected,  from  removal  un- 
less for  cause  and  upon  notice  and  a  hcariztg. 
There  exists  no  justification  for  the  suggestion 
that  he  held  a  public  office.  He  was  holding  a 
position.  He  was  no  more  a  public  officer  by 
virtue  of  his  appointment  as  janitor  than  is  the 
janitor  of  an  insurance  building  an  officer  of 
the  insurance  company  that  occupies  it.  This 
is  too  clear,  indeed,  for  further  discussion.*' 
Italics  ours. 

In  some  Jurisdictions  It  has  been  held,  and 
in  some  it  is  a  matter  of  statute,  that  a 
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teacher  who  has  been  employed  for  a  def- 
inite term  can  be  dismissed  only  at  the  end 
of  his  term  of  employment,  and  If  before  the 
expiration  of  such  term,  only  for  Just  and 
sufficient  cause.  35  Cyc.  1088,  note  82. 
"Where  a  teacher  is  wrongfully  removed  or 
dismissed,  and  he  holds  himself  in  readiness 
to  teach  at  all  times  before  his  contract  ex- 
pires, and  is  unable  to  obtain  other  employ- 
ment, he  is  entitled  to  recover  the  agreed  com- 
pensation for  the  remainder  of  the  term  con- 
tracted for.  35  Cyc.  1100,  C;  School  Dist  No 
3  V.  Hale,  15  Colo.  367,  25  Pac.  308;  Park  v 
Independent  School  Dist,  65  Iowa,  209,  21  K 
W.  567;  Underwood  v.  Prince  George  Count> 
School  Commissioners,  103  Md.  181,  63  Atl. 
221 ;  Stelns"on  v.  New  York  Board  of  Educa- 
tion, 49  App.  Div.  143,  63  N.  Y.  Supp.  128, 
affirmed  165  N.  Y.  431,  59  N.  B.  300;  McPher- 
son  V.  Osborn  School  Sec.  7,  1  Ont  (Canada) 
L.  Rep.  261;  43  Cent.  Digest,  title  **Schools 
and  School  Districts,"  {  310.  "A  teacher  can- 
not as  a  rule  be  removed  or  discharged  except 
on  cliarges  preferred  and  after  trial,  and  it 
one  is  unlawfully  removed,  he  is  entitled  to 
recover  his  salary  for  the  time  after  such 
removal,  less  any  sum  he  may  have  earned 
as  a  substitute  during  such  time.*'  28  Cyc. 
580,  e;  Bogert  v.  New  York  Board  of  Edu- 
cation, 44  Misc.  Rep.  10,  89  N.  Y.  Supp.  737, 
affirmed  in  106  App.  Div.  66,  94  N.  Y. 
Supp.  180. 

It  has  been  held  that  under  a  charter  giv- 
ing a  board  of  education  power  to  employ 
teachers,  the  position  of  a  teacher  Is  that  of 
an  employ^  resting  on  the  contract  of  em- 
ployment, and  not  that  of  an  officer  of  the 
board.  28  Cyc.  580,  e ;  Stelnson  v.  N.  Y.  Board 
of  Education,  supra.  See,  also,  1  Dillon  on 
Municipal  Corporations,  I  425,  p.  736. 

It  will  be  seen  from  the  foregoing  that 
the  great  weight  of  authority  in  other  states, 
and  in  the  text-books,  is  that  a  teacher  is 
a  mere  "employe"  and  not  an  "officer,"  and 
that  where  a  board  of  education  has  made 
a  contract  with  a  teacher  for  a  fixed  period 
of  time,  the  teacher  can  be  discharged  before 
the  contract  period  has  expired,  only  for 
cause.  While  this  point  seems  never  to  have 
been  squarely  passed  upon  in  thfs  state,  the 
ruling  of  the  courts  of  our  sister  states  is 
persuasive  authority  for  us  to  hold  likewise. 
Moreover,  this' holding  is  based  upon  justice 
and  sound  public  policy. 

[2]  Furthermore  that  a  public  school  teach- 
er who  has  been  employed  for  a  definite  pe*' 
riod  of  time  is  entitled  to  have  notice,  and 
to  be  dismissed  for  cause  only,  seems  to 
be  the  policy  and  the  understanding  of  our 
state  board  of  education.  The  act  of  1911 
(Acts  1911,  p.  94;  Park's  Ann.  Code,  {  1565c) 
creating  that  board  requires,  among  other 
things,  that  the  board  shall  "provide  rules 
and  regulations  for  supervision  of  all  schools 
In  the  state."  Among  the  rules  promulgated 
by  the  board,  through  the  state  superinten- 
dent of  schools,  and  of  which  this  court  will 


take  Judicial  cognizance,   is  the  following, 

dated  January  18, 1916  (Georgia  School  Laws 

and  Decisions,  note  13,  chapter  XI,  p.  83): 

"Without  fixed  charges,  it  is  not  according 
to  the  letter  or  the  spirit  of  the  Georgia  law  for 
a  teacher  to  be  summarily  discharged,  at  the 
whim  of  a  board,  without  trial,  after  being 
elected  for  a  specified  term,  unless  such  provi- 
sion is  stated  in  the  contract." 

We  take  it  that  the  clause  in  the  act  creat* 
ing  the  state  board  which  reads  "that  the 
board  of  education  shall  provide  rules  and 
regulations  for  the  supervision  of  all  schools 
in  the  state"  (italics  ours),  refers,  of  course, 
to  public  schools  only;  and  possibly  only  to 
state,  or  county,  schools,  and  to  such  munici- 
pal schools  as  receive  appropriations,  or  an 
apportionment  of  funds,  from  or  through  the 
state.  It  appears,  however,  from  the  Forty- 
Fifth  Annual  Report  of  the  Department  of 
Education  to  the  General  Assembly  of  Geor- 
gia, published  in  1917  (page  312),  that  the 
public  schools  of  the  town  of  Doerun,  Ga.,  do 
receive  such  an  annual  apportionment  of 
funds  from  the  state. 

While  we  realize  that  this  rule  of  the  state 
board  of  education  has  not  the  force  of  a 
statute,  we  think  it  is  good  persuasive  au- 
thority. As  said  by  Mr.  Justice  Oohb  in 
Temple  Baptist  Church  v.  Georgia  Terminal 
Co..  128  Ga.  680,  58  S.  E.  161: 

"This  court,  and  all  other  courts,  will  recog- 
nize the  practice  of  co-ordinate  departments  of 
government,  and  allow  the  construction  placed 
by  the  officers  in  such  departments  upon  stat- 
utes, and  even  the  Constitution,  to  be  operative 
v^here  there  is  room  for  construction." 

This  court  has  held  to  the  same  effect  in 
Grimer  v.  Baggs  &  Perry,  4  Ga.  App.  232, 
235,  61  S.  E.  147.  See,  also,  15  Ruling  Case 
Law,  S  40,  p.  1110,  note  20,  and  authorities 
cited. 

The  case  of  Auburn  Academy  y.  Strong, 
1  Hopk.  Ch.  (N.  Y.)  278.  35  Cyc.  817,  F,  dted 
and  relied  upon  most  strongly  by  counsel  for 
plaintiff  in  error,  decides  merely  that  trustees 
of  a  school  empowered  by  statute  to  appoint 
and  remove  teachers  at  pleasure,  have  no 
power  to  make  a  contract  with  a  teacher 
limiting  their  right  to  remove  him  at  pleas- 
ure. That  question  is  quite  different  from  the 
one  here  adjudicated.  In  the  Instant  case, 
under  the  clause  in  section  5  of  the  act  creat- 
ing the  public  school  .  system  of  Doerun, 
which  reads,  "and  to  do  any  and  all  things 
promotive  of  the  best  educational  interests 
of  said  town,  not  in  conflict  with  the  provi- 
sions of  this  act  or  the  laws  of  Georgia," 
we  think,  by  reasonable  implication  at  least, 
the  board  of  education  is  authorized  to  enter 
into  a  contract  with  a  teacher  for  the  full 
scholastic  year,  such  as  the  one  set  up  in  the 
petition,  since  it  would  doubtless  be  difiicult 
to  secure  competent  and  experienced  teachers 
for  the  schools  of  Doerun  if  they  knew  they 
were  liable  to  be  discharged  at  any  time, 
without  cause,  at  the  whim  or  pleasure  of 
the  school  board,  after  the  scholastic  year 
had  begun,  when  they  would  probably  be  un- 
able to  secure  employment  in  other  schools 
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for  that  year.  It  seems  dear  to  ns  that  it 
would  be  *'for  the  best  educational  interests 
of  the  town  of  Doerun"  for  its  board  of 
education  to  have  authority  to  make  such 
contracts,  and,  in  our  opinion,  such  contracts 
do  not  conflict  with  the  provisions  of  the  act 
cited,  or  any  of  the  laws  of  this  state. 

From  the  foregoing  it  follows  that  the  peti- 
tion set  forth  a  cause  of  action,  and  that  the 
court  did  not  err  in  overruling  the  general 
demurrer. 

Judgment  affirmed. 

BIX)ODWORTH  and  HARWBIiL^  JJ., 
concur. 

(22  Qa.  App.  203)  "*=* 

ALEXANDER  v.  DEVBEl.     (Na  0311.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  11,  1918.)    . 

(8yllalu$  by  the  Court,) 

Banks  and   Banking   ^=>48(2)— Deposits— 
LiABiUTT  of  Tkansfebke  OF  Stock— Lmo 
Tenant. 
One  holding  stock  in  a  bank,  as  life  tenant 
under  the  will  of  the  original  subscriber,  trans- 
ferred to  her  by  the  executors  of  the  estate,  is 
individually  liable  in  an  amoimt  equal  to  the 
face  value  of  the  stock,  in  a^suit  brought  by 
the  receiver  of  an  insolvent  bank  for  the  benefit 
of  the  depositors,  under  the  provisions  of  the 
CivU  Code  1910,  {  2270. 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Suit  l^  Irwin  Alexander,  receiver  of  the 
Irish-American  Bank,  against  E^ilen  Dever. 
From  a  judgment  dismissing  the  suit,  plain- 
tiff brings  erroc    Reversed. 

Alexander,  as  receiver  of  the  Irish-Amer- 
ican Bank,  brought  suit  against  Ellen  Dever, 
to  collect  from  her  as  a  stockholder  of  the 
bank  an  amount  equal  to  the  face  or  par  val- 
ue of  the  shares  of  its  stock  owned  and  held 
by  her  at  the  time  of  its  failure.  The  pe- 
tition alleged  that  the  said  shares  were  sub- 
scribed for  by  James  Dever,  and  by  his  will 
were  bequeathed  to  Ellen  Dever,  and  that 
they  were  delivered  to  her  by  the  executors 
of  the  will;  that  she  was  a  life  tenant  un- 
der the  will,  and  the  stock  was  held  by  hef 
as  such  life  tenant.  When  the  case  came  on 
for  trial,  she  moved  to  dismiss  the  suit,  on 
the  ground  that  the  petition  showed  no  cause 
of  action  against  her.  The  court  sustained 
the  motion  and  dismissed  the  suit,  and  the 
plaintiff  excepted. 

Archibald  Blackshear,  of  Augusta,  for 
plaintiff  in  error.  D.  G.  Fogarty,  of  Augus- 
ta, for  defendant  in  error. 

HARWELL,  J.  The  trial  Judge,  In  dis- 
missing the  petition,  no  doubt  based  his  rul- 
ing upon  the  decision  of  this  court  in  the 
case  of  Swicord  v.  Crawford,  20  Ga.  App.  35, 
92  S.  E  394.  The  Supreme  Court,  on  certio- 
rari, reversed  the  ruling  of  the  Court  of  Ap- 
peals, and  held  that: 


"Stockholders  in  a  bank  Incorporated  under 
the  laws  of  this  state,  sinco  the  passage  of  the 
act  of  1893,  whether  original  subscribers,  or 
purchasers  of  stock  from  the  corporation,  or 
transferees  of  such  stockholders,  are  individual- 
ly liable  equally  and  ratably  (and  not  one  for 
another  as  sureties)  to  depositors  of  said  cor- 
poration for  all  moneys  deposited  therein,  in 
an  amount  equal  to  the  face  value  oi  their  re- 
spective shares  of  stock." 

The  petition  In  the  instant  case  aet  ont  a 
cause  of  action.  The  fact  that  the  defend- 
ant is  holding  the  stock  as  a  life  tenant  of 
the  original  subscriber,  James  Dever,  will 
not  relieve  her  from  liability.  It  Is  alleged 
that  the  executors  liave  delivered  the  stock 
to  her  under  a  deed  or  bill  of  sale,  and  that 
she  is  now  the  holder  of  said  stock. 

The  language  of  the  federal  statute  (Re- 
vised Statutes,  f  6151  and  section  5152  [U. 
S.  Comp.  St  1916,  f  9690]),  fixing  the  UabU- 
it7  of  shareholders  of  every  national  banking 
association,  is  very  similar  to  that  in  the 
Code  of  thU  state  (Ovil  Code  of  1910.  |  2270). 
The  Supreme  Court  of  the  United  States  has 
construed  the  federal  statute,  and  the  fol- 
lowing decisions  are  In  point  In  the  instant 
case: 

'*The  widow  and  heirs  of  a  shareholder  in  a 
national  bank,  to  whom  the  probate  court  allots 
the  shares  of  stock  in  indivision,  in  proportion 
to  their  interest  in  the  estate,  but  who  let  the 
stock  stand  in  the  name  of  the  deceased,  with- 
out any  notice  of  their  title  to  it,  are  liable 
*  *  *  to  assessments  on  the  stock  in  case  the 
bank  subsequ^tly  becomes  insolvent."  Matte- 
Boa  V.  Dent,  176U.  &  521,  20  Sup.  Ct  419,  44 
L.  Ed.  571. 

"On  the  death  of  a  stockholder,  this  liability 
passes  immediately  bo  his  estate,  and  would  do 
so  even  were  it  not  for  paragraph  5152  of  the 
Revised  Statutes.  Ihis  is  not  by  virtue  of  anv 
new  contract,  as  the  liability  rests  on  the  siock 
and  is  a  part  of  the  contingent  liability  of  the 
estate."  Parker  v.  Robinson,  71  Fed.  256,  18 
O.  O.  A.  36 ;  Tourtelot  v.  Finke  (O.  O.)  87  Fed. 
840. 

"The  beneficiaries  of  stock  held  In  trust  by  a 
trustee  are  subject  to  the  stockholder's  liability." 
Smathers  v.  Western  Carolina  Bank,  155  N.  C. 
283,  71  S.  E,  345,  Ann.  Cas.  19120,  398 ;  Wit- 
ters V.  Sowles  et  ux.  (C.  C.)  32  Fed.  767. 

**M.  bequeathed  to  his  wife,  for  life  or  widow- 
hood, 40  shares  of  stock  in  the  national  bank, 
together  with  other  personal  property,  provid- 
ing she  might  use  any  of  such  personal  proper- 
ty if  necessary  for  her  comfortable  support,  and 
that,  at  her  death  or  marriage,  whatever  should 
remain  of  such  property  should  go  in  equal 
shares  to  his  four  children.  The  administrator 
with  the  will  annexed  of  M.'s  estate  transferred 
the  stock  on  the  books  of  the  bank  to  M/s  wid- 
ow. The  bank  having  become  insolvent,  and 
an  assessment  having  been  made  by  the  comp- 
troller on  the  shareholders,  for  which  a  jad;;- 
ment  was  obtained  against  M.'s  widow,  which 
remained  unsatisfied,  the  receiver  of  the  bank 
brought  suit  against  M.*s  administrator  to  com- 
pel payment  •  •  ♦  out  of  M.*8  general  es- 
tate. Held  that,  whether  the  widow  took  an 
absolute  title  to  the  stock  by  virtue  of  her  pow- 
er of  disposal,  or  a  life  interest  with  remainder 
to  the  children,  the  beneficial  ownership  of  the 
stock,  in  either  case,  had  passed  from  M.'s  es- 
tate, and  the  estate  could  not  bo  ihade  liable 
for  the  assessment.  Held,  further,  that  the  ad- 
ministrator properly  transferred  the  stock  to 
the  widow,  and  was  not  required  to*  hold  the  le- 
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gal  title  thereto,  as  administrator  or  trustee, 
ourins  her  life  or  widowhood,  but  that  such 
transfer  made  no  difference  to  the  liability  of 
the  estate  of  M.,  since  the  beneficial  interest 
would  in  either  case  have  been  in  the  widow 
and  children."  Blackmore  y.  Woodward,  71 
Fed.  321,  18  C.  C.  A.  57. 

See,  also,  Christopher  y.  Norvell,  201  U. 
S.  216,  26  Sup.  Ct.  502,  50  L.  Ed.  732,  5 
Ann.  Gas.  740.  See,  also,  Chatham  v.  Brobs- 
ton,  90  Ga.  801,  27  S.  E.  790,  headnotes  2  and 
3,  where  it  Is  said: 

"Where  the  charter  of  the  bank  imposes  on 
all  of  its  stockholders  personal  liability  to  its 
creditors,  such  liability  attaches  as  well  to  those 
who  acquire  a  complete  legal  title  to  the  stock 
of  the  bank  by  haying  the  same  transferred  to 
them  as  collateral  sccuri^  for  debts  due  by  the 
transferrers,  as  to  those  who  purchase  such 
stock  outright.  ♦  ♦  ♦  A  stockholder  is  in- 
diyidually  liable  for  his  pro  rata  part  of  the 
corporation  debts  created  before  he  acquired 
bis  ♦  ♦  ♦  stock  by  tranisrfer,  as  well  as  for  a 
like  part  of  those  created  during  his  ownership 
of  the  shares." 

The  court  erred  in  dismissing  the  petition. 
Judgment  reyersed. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  J^ 
concur. 

<22  Ga.  App.  214) 

BARNES  y.  MECHANICS'  SAVINGS  BANK. 

(No.  9123.) 

(Court  of  Appeals  of  Georgia,  Diyision  Ifo,  1* 

April  12,  1918.) 

(8yllahu8  hv  the  Court.) 

1.  Justices  of  thb  Peaob  ^s»138(10)— Judg- 

MENTS<-D0CKST  EnTBIES. 

In  justices'  courts,  the  docket  entries  con- 
trol in  determining  whethek'  there  was  a  yalid 
and  lawful  judgment. 

2.  Justices  of  the  Pbaob  ^s>126  ■—  Judg- 
ments—Amendments. 

The  power  of  a  justice  of  the  peace  to 
amend  a  judgment  rendered  by  himself  is  limit- 
ed to  mere  matters  of  form.  He  has  no  power 
to  change  its  legal  tenor  or  efitect. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrlm,  Judge. 
.  Action  by  the  Mechanics'  Sayings  Bank 
against  E.  B.  Barnes.  From  a  judgment  of 
mperior  court  on  certiorari  to  municipal 
court  sustaining  judgment  for  plaintiff,  de- 
fendants bring  exceptions  to  oyerruling  of 
certiorari.    Reyersed. 

Wilson  &  Rogers,  of  Sayannah,  for  plaintiff 
in  error.  Pettie  &  Tucker,  of  Sayannah,  for 
defendant  in  error. 

WADE,  C.  J.  The  Mechanics*  Sayings 
Bank  instituted  suit  in  a  justice's  court  in 
the  city  of  Sayannah  against  the  maker  and 
the  indorser  of  a  promissory  note.  At  the 
conclusion  of  the  trial  the  magistrate,  before 
Tyhom  the  case  was  tried  without  the  inter- 
vention of  a  jury,  rendered  a  judgment  in 
fayor  of  the  plaintiff,  which  he  entered  in 
-writing  upon  the  summons.  Subsequently 
a  judgment  in  fayor  of  the  defendant  and 
against  the  plaintiff  was  entered  upon  the 


docket  of  the  justice's  court,  and  signed  by 
him.  When  this  conflict  between  the  judg- 
ment as  entered  on  the  summons  and  the 
judgment  as  entered  on  the  docket  was  dis- 
coyered,  the  justices'  .courts  of  Sayannah 
had  been  abolished,  and  the  municipal  court 
of  Sayannah  created  and  established  in  their 
stead  (Ga.  L.  1915,  p.  124) ;  and  to  the  munici- 
pal court  the  plaintiff  addressed  a  petition  to 
amend  the  said  docket  judgment,  so  as  to 
make  It  read  in  fayor  of  the  plaintiff,  instead 
of  in  fayor  of  the  defendant  The  facts  set 
out  in  the  plaintiff's  petition  were  substan- 
tially as  aboye  stated,  and  were  admitted  to 
be  true.  The  defendant  demurred  to  the  peti- 
tion generally,  and  on  the  ground  that: 

"The  municipal  court  of  Sayannah  has  no 
jurisdiction  and  autnority  to  grant  the  amend- 
ment to  the  judgment  of  the  justice's  court, 
the  said  amendment  being  a  material  amend- 
ment, and  not  one  of  form." 

The  court  oyerruled  the  demurrer,  and,  on 
certiorari,  the  superior  court  sustained  the 
judgment  of  the  municipal  court  The  case 
came  to  this  court  on  exceptions  to  the  oyer- 
ruling of  the  certiorari. 

[1]  Ciy.  Code  1910,  §  4679,  subd.  6,  requires 
justices  of  the  peace  ''to  keep  a  docket  of  all 
causes  brought  before  them,  in  which  must  be 
entered  the  names  of  the  parties,  the  returns 
of  the  oflScer,  and  the  entry  of  the  judgment, 
specifying  its  amount  and  the  day  of  its  ren- 
dition." To  determine,  therefore,  whether 
there  was  a  yalid  judgment,  resort  must  be 
had  to  the  docket  entry,  and  to  it  alone. 
Mere  yerbal  announcement  of  decision  is  no 
judgment  N.,  G  &  St  L.  Railway  y.  Brown, 
3  Ga.  App.  561  (2),  60  S.  E.  319.  See,  also, 
Hargroye  y.  Turner,  108  Ga.  580,  582,  84  S. 
EX  1 ;  McCandless  y.  Inland  Acid  Co.,  112  Ga. 
291,  "298,  37  S.  E.  419.  It  is  clear,  therefore, 
from  these  citations,  that  to  be  enforced  as 
the  judgment  of  the  justice  (not  on  appeal), 
there  must  be  a  written  judgment  actually 
entered  on  the  docket  during  the  teruL  (wheth- 
er consistent  with  his  preyious  announcement 
or  not) ;  or,  if  no  judgment  is  entered  on  the 
docket  in  term  time,  a  judgment  must  be 
announced  in  term  time  and  transcribed  on 
the  docket  after  judgment  See  Park  y.  Call- 
away, 128  Ga.  119,  57  S.  E.  229.  The  docket, 
and  not  the  original  summons,  is  the  proper 
place  to  enter  the  judgment  (Ramsey  y.  Cole, 
84  Ga.  147,  10  S.  E.  596) ;  and  consequently 
the  judgment  actually  entered  on  the  docket 
is  the  one  we  must  look  to  as  the  true  judg- 
ment of  the  magistrate,  and  not  the  judgment 
written  on  the  summons. 

[2]  The  question  next  arises:  What  powers 
does  a  justice  of  the  peace  have  in  regard  to 
amending  or  modifying  a  judgment  formally 
entered  by  him?  It  is  well  settled  that  as  a 
general  rule,  in  courts  of  record,  judgments 
are  in  the  breast  of  the  court  until  the  end 
of  the  term,  and  may  be  amended,  modified, 
set  aside,  or  changed,  in  form  or  effect,  at  the 
pleasure  of  the  court  This  power  does  not, 
howeyer,  exist  in  justices'  courts.    O'Donovan 
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y.  Ocean  Steamship  Co.,  1  Ga.  App.  190,  191, 
57  S.  E.  982 ;  Field  v.  Peel,  122  Ga*  503,  506, 
50  S.  E.  346,  and  citations ;  White  v.  Burnett, 
113  Ga.  151,  38  S.  E.  332;  Fields  v.  Jordan, 
124  Ga.  685,  687,  52  S.  E.  885.  It  is  Ukewlse 
well  settled  that  the  act  of  entering  judgment 
on  a  verdict  of  a  jury  is  controlled  by  entire- 
ly different  principles'  from  those  affecting  a 
judgment  rendered  by  the  magistrate  himself. 
However,  the  right  of  amending  a  judgment 
based  on  a  verdict  of  a  jury  is  not  involved  in 
this  case,  since  here  the  justice  was  sitting 
without  the  intervention  of  a  jury.  Although 
a  magistrate  has  no  power  to  set  aside  a  judg- 
ment rendered  by  him,  he  nevertheless  has 
some  power  to  amend  the  judgment  Bell  v. 
Bowdoin,  109  Ga.  209,  34  S.  E.  339.  In  an- 
swering the  question,  "How  far  does  it  [the 
power  to  amend  a  judgment  In  a  justice's 
court]  extend?"  this  court  has  said: 

"The  power  to  amend  a  judgment  so  that  it 
sliould,  in  its  substantial  effect,  be  different 
from  what  it  was  originally  is  equivalent  to 
the  power  to  eet  aside  one  judgment  and  sub- 
stitute anotiier.  Tlie  only  logical  result,  there- 
fore, is  that  the  magistrate  may  amend  his  judg- 
ments only  in  matters  of  form.  As  in  the  case 
of  Bell  v.  Bowdoin,  supra,  when  the  judgment 
expresses  a  finding  against  the  defendant  for 
the  principal  and  mterest  sued  for,  an  amend- 
ment of  the  pleadings,  settins  out  definitely  the 
amounts,  does  not  vary  the  legal  tenor  and  ef- 
fect of  the  judgment,  and  is  therefore  permis- 
sible. An  amendment  which  will  give  the  judg- 
ment a  legal  effect  different  from  that  originally 
stated,  or  which  will  extend  or  limit  its  scope, 
is  not  allowable."  N.,  C.  &  St  Lw  Railway  v. 
Brown,  supra. 

In  that  case  a  judgment  was  rendered  by 
the  magistrate  and  entered  on  his  doclcet  in 
favor  of  the  plaintiff,  and  against  the  defend- 
ant and  the  garnishee  jointly,  and  upon  this 
judgment  an  execution  was  issued,  and  the 
garnishee  filed  an  affidavit  of  illegality.  At 
the  hearing  of  the  illegality,  the  magistrate, 
on  motion  of  the  plaintiff,  allowed  the  judg- 
ment to  be  amended  by  changing  it  into  a 
separate  judgment  against  the  defendant 
and  the  garnishee.  The  garnishee  sued  out 
a  certiorari  to  the  superior  court,  and  upon 
the  hearing  there  the  action  of  the  magistrate 
was  sustained.  To  this  judgment  the  gar- 
nishee excepted.  The  magistrate,  in  his  an- 
swer to  the  certiorari,  explained  that  he 
announced  judgment  against  the  defendant 
and  the  garnishee  separately,  but,  by  inadvert- 
ence of  a  clerical  assistant  the  joint  judg- 
ment was  written  up  and  entered  on  the 
docket.  The  Ck>urt  of  Appeals  reversed  the 
judgment  of  the  superior  court,  and  held  that 
the  magistrate  could  not  by  amendment  con- 
vert a  joint  judgment  into  a  separate  judg- 
ment It  would  seem,  therefore,  that  if  a 
magistrate  cannot  amend  his  judgment  so  as 
to  make  it  read  against  the  defendant  and 
the  garnishee  separately,  instead  of  against 
the  defendant  and  the  garnishee  jointly  (this 
being  a  material  change),  he  certainly  could 
not  amend  a  judgment  so  as  to  convert  it 
into  a  judgment  in  favor  of  the  plaintiff, 


instead  of  in  favor  of  the  defendant  (as  was 
sought  to  be  done  in  the  Instant  case),  as 
such  an  amendment  would  undoubtedly  vary 
the  legal  tenor  and  effect  of  the  judgment,  or 
would  at  least  give  the  judgment  a  legal 
effect  different  from  that  originally  stated. 

The  judge  of  the  superior  court  therefore 
erred  in  overruling  the  petition  for  certiorari. 

Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Ga.  App.  187) 
WESTERN  &  A.  R.  CO.  v.  HOLT. 
(No.  0401.) 
(Court  of  Appeals  of  Georgia,  Divi^on  Na  2. 

Apnl  10,  19ia) 

(Syllabus  by  the  Court.) 

1.  Chabob  of  Coubt. 

The  excerpt  from  the  charge,  complained  of 
in  the  fourth  ground  of  the  amendment  to  the 
motion  for  a  new  trial,  when  considered  in 
connection  with  its  context,  is  not  erroneous. 

2.  Tbial  ^=»255(15)  —  Instbuctions  —  Be- 
quest. 

The  court  did  not  err  in  failing  to  charge 
upon  the  subject  of  the  impeachment  of  wit- 
nesses, there  being  no  appropriate  written  re- 
guest  to  charge  thereon. 

3.  Appeal  and  Ebbob  ^=5>588— Bbief  of  Evi- 

DENOS. 

The  other  assignments  of  error  depend  npoD 
a  consideration  of  the  evidence;  and  there  be- 
ing no  proper  brief  of  the  evidence,  but  only 
what  purports  to  be  such  a  brief,  i;ontaining 
many  objections  of  counsel  to  the  admission  of 
evidence,  rulings  of  the  court  upon  various 
questions,  colloquies  between  court  and  counsel 
and  much  other  immaterial  matter,  these  as- 
signments will  not  be  considered  by  this  coart 
Civil  Code  1910.  %  6003;  Mayor  and  CouncU  of 
Cordele  v.  Williams,  7  Ga.  App.  445,  67  & 
E.   116(3). 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  between  the  Western  &  Atlantic 
Railroad  Company  and  Lillle  Holt.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  and  0.  N. 
Starr,  of  Calhoun,  for  plaintiff  in  error.  J. 
G.  B.  Erwin,  Jr.,  of  Calhoun,  for  defendant 
in  error. 

BROYLES,  P.  J.    Judgment  affirmed, 

BLOODWORTH  and  HARWELL,  JJ^ 
concur. 


(22  Ga.  App.  IaS» 

THOMAS   V.   STATE.     (No.  9552.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  10,  1918.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  ^=>1093— Appeal  axo  Eb- 
R0&— Bills  of  Exceptions. 
No  question  for  determination  by  this  court 
is  presented  by  a  bill  of  exceptions  pendente 
lite  which  alleges:  "Upon  hearing  argument  oa 
the  indictment  the  same  was  overruled  by  the 
judge  presiding  in  said  case.    To  the  overnding 
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of  said  indictment  the  defendant  then  and  there 
excepted,  now  excepts,  and  assigns  said  ruling 
so  overruling  said  indictment  as  error  on  all  the 
grounds  contained  therein,  and  now  within  the 
time  allowed  by  law  files  these  his  bill  of  excep- 
tions pendente  lite,  and  prays  that  the  same 
may  be  certified  as  true,  in  order  that  the  er- 
rors alleged  to  have  been  committed  therein 
may  be  reviewed  and  reversed,  and  he  will  ever 
pray."     (Italics  ours.) 

2.  Indictments— Sufficiency— Objections. 

So  far  as  the  record  brings  to  this  court 
any  question  for  review,  there  is  nothing  at- 
tacking the  legal  sufficiency  of  the  indictment. 
It  charges  a  violation  of  only  one  criminal  stat- 
ute, and  the  verdict  is  not  illegal  for  the  reasons 
urged  in  the  first  ground  of  the  amendment  to 
the  motion  for  a  new  trial.  Brazil  v.  State, 
117  Ga.  32,  43  S.  E.  460(2);  Martin  v.  State, 
10  Ga.  App.  795,  74  S.  E.  304  (1). 

3.  Gbihinal  Law  <5=»1129(2)  —  Appeal  —  As- 
signments OF  Ebbob. 

Grounds  2  and  3  of  the  amendment  to  the 
motion  for  a  new  trial  are  not  complete  within 
themselves.  To  determine  them  would  require 
reference  to  other  parts  of  the  record,  and,  un- 
der numerous  decisions  of  this  court  and  of  the 
Supreme  Court,  such  assignments  of  error  v^ll 
not  be  considered.  Odum  v.  Rutledge,  16  Ga. 
App.  350,  85  S.  B.  361  (1):  Braxley  v.  State,  17 
Ga.  App.  196,  86  S.  E.  425  (4);  City  of  Atlanta 
V.  Sciple,  19  Ga.  App.  694,  92  S.  K  28(1); 
Patterson  v.  Campbell,  136  Ga.  664,  71  S.  E. 
1117(1):  Smiley  v.  Smiley,  144  Ga.  546,  87 
S.  E.  668(2);  Louisville  &  Nashville  R.  Co. 
▼.  Ogles,  146  Ga.  20,  90  S.  B.  476(1);  Bowen 
V  Smith  Hall  Grocery  Co.,  146  Ga.  157,  91  S. 
E.  32  (4). 

4.  Vebdict— Evidence— SuFFiciENCT. 

The  evidence  supports  the  verdict. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   J.  L.  Kent,  Judge. 

John  Thomas  was  convicted  of  crime,  and 
he  brings  error.     Affirmed. 

Hal  B.  Wimberly,  of  Dublin,  for  plaintiff 
in  error.  E.  L.  Stephens,  SoL  Gen.,  of 
WrightsvlUe,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(22  Ga.  App.  287) 

BANK  OF  GUMMING  v.  BRUCE. 

(No.  9320.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  12,  1918.) 

(Syllabus  hp  the  Court.) 

Bills  and  Notes  ^=s>383,  497(1)  —  Bona 
Fide  Pubchaseb— Evidence — Defense. 
*'Where  a  negotiable  promissory  note,  due 
[at  some  fixed  date  in  the  future],  and  indorsed 
by  the  payee  in  blank,  is  put  in  suit  by  a  third 
person,  the  production  of  the  note  by  the  plain- 
tiff at  the  trial  is  prima  facie  evidence  that  he 
acquired  it  for  value  before  maturity,  and  with- 
out notice  of  any  fact  going  to  defeat  its  col- 
lection. As  against  him,  payment  ^made  to  the 
payee  will  not  be  a  defense,  without  showing 
that  the  payee  had  possession  of  the  note  at 
the  time,  or  was  then  the  owner  of  it,  or  for 
some  other  reason  had  a  right  to  receive  the 
money." 

Error  from  Snperior  Court,  C!herokee  Coun- 
ty;   N.  A.  Morris,  Judge. 
Suit  by  the  Bank  of  Gumming  against  R. 


B.  Bruce.  Verdict  In  Justice  court  in  favor 
of  defendant,  and  to  the  overruling  of  a 
certiorari  plaintiff  excepts  and  brings  error. 
Reversed. 

H.  L.  Patterson,  of  Cumming,  for  plaintiff 
in  error. 

BLOODWORTH,  J.  The  Bank  of  Cum- 
ming brought  suit  in  a  justice's  court  against 
R.  B.  Bruce  on  a  note  signed  by  him,  dated 
December  2,  1911,  due  October  15,  1912,  and 
payable  to  O.  L.  &  M.  G.  Lummus,  indorsed, 
"O.  L.  &  M.  G.  Lummus,"  and  having  on  it 
a  credit  of  $20,  dated  December,  1912.  The 
defendant  denied  liability  and  pleaded  pay- 
ment. On  the  trial  before  a  Jury  in  tha  Jus- 
tice's court  the  assistant  cashier  of  the  bank 
testified: 


"The  Bank  of  Cumming  purchased  that  note 
[the  note  sued  onl  from  O.  L.  &  M.  G.  Lum- 
mus, on  January  3,  1912,  and  has  had  title  to 
that  note  since  that  time." 

He  further  testified  that  the  credit  of  $20 

was  entered  thereon  in  his  handwriting,  but 

he  could  not  swear  who  paid  the  money  to 

him;   that  the  balance  had  never  been  paid 

and  was  still  due  the  bank.     He  testified, 

also: 

"I  cannot  say  that  he  [M.  G.  Lummus]  did 
or  did  not  have  it  [the  note  sued  on]  after  it 
became  the  property  of  the  bank,  but  I  do 
not  think  so.  If  Lummus  had  the  note  in  his 
possession,  he  stole  it" 

The  note  was  Introduced  in  evidence  by 
the  plaintiff. 

The  defendant  swore  that  he  paid  to  M.  G. 

Lummus,  one  of  the  firm  of  O.  Ia  &  M.  G. 

Lummus,  $20  on  the  note  sued  on;   that  at 

that  time  M.  G.  Lummus  had  the  note  In  his 

possession  and  placed  the  credit  for  the  $20 

thereon.    He  testified  further; 

"I  paid  the  balance  due  on. the  note  to  M. 
G.  Lummus  on  July  13,  1913,  and  have  a  re- 
ceipt for  it.  I  paid  him  at  Cumming,  Ga.,  and 
he  told  me  at  the  time  that  he  had  left  the  note 
at  home  in  his  bill  book,  that  he  had  forgotten 
it  that  morning,  but  would  give  me  a  receipt 
for  the  money  and  send  me  the  note  the  next 
day.  I  paid  him  in  a  mule,  and  there  was  a 
balance  coming  to  me,  and  he  gave  me  a  check 
for  it  (Here  counsel  for  defendant  exhibited 
to  him  receipt  as  follows:  'Received  of  R.  B. 
Bruce  $49.00,  for  one  black  horse  mule,  known 
as  the  Jess  Bruce  mule.  July  13,  1913.  O.  L. 
&  M.  G.  Lummus.')  That  is  the  receipt  he  gave 
me  in  full  for  the  balance  due  on  ihe  note.  I 
do  not  owe  O.  L.  &  M.  G.  Lummus  or  the  bank 
anything  on  the  note.  I  do  not  know  anything 
about  how  the  Bank  of  Cumming  got  title  to 
the  note  or  when  they  got  it" 

Wess  Lummus  swore: 

"I  was  present  when  Burton  Bruce  paid  M. 
G.  Mullus  [Lummus]  $20  on  the  note  in  contro- 
versy in  December,  1912.  M.  G.  Lummus  had 
the  note  in  his  possession  at  that  time.  I  saw 
the  note  and  saw  Lummus  credit  the  $20  on 
the  note." 

The  Jury  rendered  a  verdict  for  the  de- 
fendant The  case  came  to  this  court  on 
exceptions  to  the  overruling  of  a  certiorari. 

It  is  not  disputed,  but  is  clearly  shown, 
that'  the  bank  purchased  the  note  sued  on  for 
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value  and  before  maturity,  that  It  has  never 
parted  with  title  to  same,  and  the  only  pay- 
ment ever  made  to  it  was  the  $20  credited  on 
the  note  In  December,  1912.  At  the  time  of 
the  trial  the  bank  was  in  possession  of  the 
note. 

"The  holder  of  a  note  is  presumed  to  be  such 
bona  6de,  and  for  value."  Civil  Code  1910,  § 
4288. 

"Where  a  negotiable  promissory  note,  due 
sixty  days  after  date,  and  indorsed  by  the  payee 
in  blank,  is  put  in  suit  by  a  third  person,'  the 
production  or  the  note  by  the  plaintiff  at  the 
trial  is  prima  facie  evidence  that  he  acquired  it 
for  value  before  maturity,  and  without  notice 
of  any  fact  going  to  defeat  its  collection.  As 
against  him,  payment  made  to  the  payee  will 
not  be  a  defense  without  showing  that  the 
payee  had  possession  of  the  note  at  the  time, 
or  was  then  the  owner  of  it,  or  for  -some  other 
reason  had  a  right  to  receive  the  money."  Paris 
V.  Moe,  60  Ga.  90(1);  Perry  v.  Bray  &  Keel, 
68  Ga.  293;  Rhodes  v.  Beall,  73  Ga.  641  (l), 
642;  Bank  of  the  University  v.  Tuck,  101  Ga. 
104,  28  S.  E.  168(1);  Walters  v.  Palmer,  110 
Ga.  776(2).  779,  36  S.  E.  79;  American  Agri- 
cultural Chemical  Co.  v.  Graham,  9  Ga.  App. 
479,  71  S.  E.  761;  McDonald  v.  Horton,  20 
Ga.  App.  489,  93  S.  E.  110. 

It  not  being  shown  that  M.  G.  Lummus  in- 
dividually or  for  his  firm  had  the  right  to 
collect  the  note,  or  owned  or  had  possession 
of  it,  at  the  time  the  maker  claimed  to  have 
paid  it,  a  payment  made  to  him  is  not  a 
good  defense  to  the  note.  The  trial  judge 
therefore  erred  in  overruling  the  certiorari. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  HARWELIi,  J.,  con- 
cur. 

(22  Ga.  App.  179) 
GAINES  v.  CONTINENTAL  AID  ASS'N. 

(No.  9158.) 

(Court  Of  Appeals  of  Georgia,  Division  Na  2. 

AprU  10,  1918.) 

(ByUahus  "by  the  Court.) 

1.  CouBTS  ^=»190(3%)— Municipal  Coubts— 
Certiobari— Exception  to  Denial  --  Re- 
view. 

The  contention  of  the  plaintiff  in  error  in 
his  brief,  that  this  was  virtually  the  second 
grant  of  a  new  trial  by  the  judge  of  the  munici- 
pal court,  and  was  unauthorized,  under  the  pro- 
visions of  the  act  of  the  General  Assembly  cre- 
ating the  municipal  court  of  Macon  (Laws  1913, 
p.  252),  was  not  made  in  the  petition  for  certio- 
rari, and  cannot  be  considered  by  this  court. 
Civil  Code  1910,  §  5199;  Perry  v.  Brunswick 
&  Western  Ry.  Co.,  119  Ga.  819,  47  S.  E.  172; 
Richards  v.  Little,  88  Ga.  176,  14  S.  E.  207; 
Callaway  v.  City  of  Atlanta,  6  Ga.  App.  355, 
64  S.  B.  1105. 

2.  CouBTs  <&=»189(14)— Municipal  CoUBTg^— 
New  TBiAL--CoNrncTiNG  Evidence. 

The  evidence  being  in  conflict,  it  was  within 
the  discretion  of  the  judge  of  the  municipal 
court  to  grant  a  new  trial,  and  the  judge  of 
the  (superior  court  did  not  err  in  refusing  to 
sanction  the  petition  for  certiorari,  under  the 
facts  of  the  case. 

Error  from  Superior  Court,  Bibb  CJounty; 
H.  A.  Mathews,  Judge. 

Suit  by  Charlie  Gaines  against  Continental 
Aid  Association.    After  verdict  for  plaintiff. 


a  motion  for  new  trial  was  granted,  and  from 
denial  of  certiorari  by  the  superior  towrt 
plaintiff  excepts  and  brings  error.    Affirmed. 

Gaines  sued  the  Continental  Aid  Associa- 
tion, In  the  municipal  court  of  Macon.  On 
the  first  trial  of  the  case  the  judge  directed 
a  verdict  for  the  defendant  The  plaintiff 
made  a  motion  for  a  new  trial,  which  was 
overruled.  A  certiorari  was  sustained,  and 
on  the  second  trial  the  Jury  found  for  the 
plaintiff.  The  defendant  then  made  a  mo- 
tion for  a  new  trial,  which  the  judge  of  the 
municipal  court  granted,  and  a  petition  for 
certiorari,  assigning  error  thereon,  was  pre- 
sented by  the  plaintiff  to  the  judge  of  the  su- 
perior court  He  refused  to  sanction  the  cer- 
tiorari, and  the  plaintiff  excepted. 

fi.  Li  Wisenberg  and  H.  F.  Bawls,  tx>th  of 
Macon,  for  plaintiff  in  error.  Napier  &  May- 
nard  and  Geo.  M.  Nottingham,  all  of  Macon, 
for  defendant  in  error. 

HARWELL,  J.    Judgment  affirmed. 

BROTLBS,  P.  J.,  and  BLOODWORTH,  X, 

concur. 

(22  Qa.  App.  220) 
DUNCAN  V.   SHACKELFORD.     (No.   928^.# 

(Conrt  of  Appeals  of  Georgia,  Division  Nou  1. 

April  12,  1918.) 

(ByUahuM  hy  the  Court.) 
Afpkai.  and  Ebbob  «=»977(4)  —  Rbvibw  — 

QUESTIONS  OF  FaCT—NEW  TBIAL. 

The  testimony  on  the  only  vital  issue  m  this 
case  was  in  direct  cpnflict;  and,  the  verdict  set 
aside  by  the  first  grant  of  a  new  trial  not  be- 
ing demanded  by  the  evidence  as  a  whole,  the 
judgment  granting  a  new  trial  cannot  be  dis- 
turbed, under  the  express  provisions  of  section 
6204  of  the  Civil  Code  of  1910,  and  the  unbro- 
ken precedents  of  the  Supreme  Court  and  of  tfai* 
court. 

Error  from  City  Court  of  Jefferson;  J.  A. 
B.  Mahaffey,  Judge. 

Action  by  fi.  N.  Shackelford  agaln&t  Mattie 
Duncan.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Ray  &  Ray,  of  Jefferson,  and  John  B. 
Gamble,  of  Athens,  for  plaintiff  in  error. 
Thos.  J.  Shackelford  and  F.  C.  ShackelfonU 
both  of  Athens,  for  d^endant  in  error. 

WADE,  C.  J.  According  to  the  brief  of 
counsel  for  the  plaintiff  in  error  "the  sole 
issue  for  the  Jury  to  determine  was  whether 
or  not  plaintiff  in  error  was  rbe  tenant  of 
defendant  in  error."  The  direct  poaitlTe 
testimony  of  the  agent  of  the  plaintiff,  in  tha 
lower  court,  was  that  in  behalf  of  his  princi- 
pal he  rented  the  premises  to  the  defendant, 
and  not  to  her  husband  for  the  y**ar  in  ques- 
tion, for  2,000  pounds  of  middling  lint  cotton* 
to  be  delivered  at  a  certain  place  and  on  a 
certain  date.   He  further  testified:    Mrs.  Dun- 
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can,  tbe  defendant,  "delivered  450  pounds  of 
cotton  there  at  the  gin,  and  when  the  balance 
of  the  cotton  was  not  forthcoming  I  went  up 
to  her  house  to  see  her.  I  saw  her  at  her 
house  and  reminded  her  of  the  fact  that  the 
cotton  had  not  come  up,  and  that  they  were 
picking  probably  elsewhere;  she  promised 
me  that  she  would  get  the  cotton  out  and 
send  it  to  the  gin.  She  never  made  any  com- 
plaint then  nor  throughout  the  entire  year 
that  she  was  not  renting  the  place.  •  •  ♦ 
As  far  as  Mr.  Duncan  renting  this  place, 
I  did  not  rent  to  him.  He  was  about  to  go 
Into  bankruptcy  and  I  would  not  have  been 
safe,  but  as  an  accommodation  or  as  a  matter 
of  sympathy,  I  did  agree  to  rent  to  his  wife, 
and  told  him  so  on  two  or  three  occasions." 
There  was  testimony  from  one  McDougal  that 
Mrs.  Duncan  cultivated  the  land  during  the 
year  for  which  it  was  sought  to  recover 
rent,  and  ''she  said  she  traded  with  Thomas 
J.  Shackelford  [the  agent  of  the  plaintiff 
who  testified  he  had  rented  the  land  to  her]. 
I  took  a  note  down  there  for  her  to  sign, 
but  she  did  not  sign  it  She  said  she  traded 
with  Mr.  Thomas  J.  Shackelford,  and  that 
was  the  excuse  she  gave.  I  took  the  note 
down  there  for  H.  N.  Shackelford."  The 
defendant  denied  this,  and  testified  that  her 
husband  rented  the  place,  and  that  she  knew 
nothing  of  the  matter  until  he  came  home; 
that  she  knew  the  witness  McDougal,  but 
that  he  did  not  bring  any  note  to  her  to  sign, 
but  brought  one  for  her  husband;  that  she 
did  not  rent  the  land,  and  did  not  owe  the 
plaintiff  anything  *  for  rent,  and  delivered 
no  cotton  to  pay  off  rent,  but  the  bale  of  cot- 
ton paid  on  the  rent  was  delivered  by  one 
of  her  boys,  and  her  husband  helped  this 
boy  to  load  the  cotton  and  sent  it  to  the  plain- 
tiff or  his  agent.  She  denied  also  having 
admitted  to  T.  J.  Shackelford,  the  agent  of 
the  plaintiff,  that  she  had  rented  land  from 
his  brother  through  him.  Her  husband  testi- 
fied that  he  himself  rented  the  land  in  ques- 
tion from  the  plaintiff,  contracting  through 
T.  J.  Shackelford,  in  his  office  at  Athens, 
6a.,  when  no  one  else  was  present,  and  agreed 
to  pay  as  rent  four  bales  of  cotton  weighing 
500  pounds.  He  furthjsr  testified  that  his 
wife  was  at  home,  sick,  "at  the  time  this  con- 
tract was  made,  and  that  his  son  delivered 
one  bale  of  cotton  In  part  payment  of  the 
rent,  and  that  he,  his  wife,  and  his  children 
all  helped  to  make  the  crop. 

Prom  the  foregoing  statement  of  the  evi- 
dence it  is  apparent  that  there  was  a  decided 
conflict  between  the  testimony  of  T.  J. 
Shackelford  on  the  one  hand  and  the  testi- 
mony of  the  defendant  and  her  husband, 
on  the  other.  Even  If  It  be  admitted,  as  con- 
tended by  counsel  for  the  plaintiff  in  error. 


rthat  the  evidence  of  Shackelford  that  he 
rented  this  propci*ty  to  Mrs.  Duncan  was  a 
mere  conclusion  on  his  part  that  the  contract 
was  with  her,  and  therefore  this  testimony 
could  have  no  substantial  value  when  oppos* 
ed  to  the  direct  evidence  to  the  specific  effect 
that  the  contract  was  made  with  Duncan, 
and  not  with  his  wife,  according  to  the  testi- 
mony of  Duncan,  and  conceding,  further, 
that  Mrs.  Duncan  was  not  present  in  person 
when  the  contract  was  made,  it  might  have 
been  inferred  by  the  jury  (if  they  accepted 
the  testimony  for  the  plaintiff  as  true)  that 
Shackelford  dealt  with  Duncan  as  agent  for 
his  wife,  and  through  him  made  the  contract 
of  rental  with  Mrs.  Duncan,  which  was  after- 
wards expressly  ratified  by  her  in  the  con- 
versation to  which  Shackelford  testified,  and 
was  further  ratified  by  the  payment  by  hex 
of  a  part  of  the  rent  contract  It  Is  not  in- 
tended here  to  Intimate  what  was  in  fact 
proved,  or  what  inferences  the  Jury  should 
have  drawn,  but  merely  to  indicate  what  In- 
ferences might  legitimately  have  been  drawn 
from  the  testimony.  Aside  from  this,  how- 
ever, it  does  not  from  anything  in  the  testi- 
mony of  T.  J.  Shackelford,  appear  that  it  was 
a  conclusion.  He  did  not  even  admit  that 
Mrs.  Duncan  was  not  present  when  the  origi- 
nal contract  was  made^  and  he  testified  posi- 
tively that  he  did  not  rent  to  Duncan,  "but  did 
agree  to  rent  to  his  wife,"  and  told  Duncan  so 
on  two  or  three  occasions,  and,  so  far  as  ap- 
pears, the  witness  was  testifying  as  to  facts, 
and  not  conclusions.  It  is  true  Mrs.  Duncan 
and  her  husband  both  denied  the  making  of 
any  contract  with  Mr.  Shackelford,  or  its 
ratification  by  payment  of  rent  under  the 
alleged  contract  by  her,  and  she  likewise 
denied  that  she  ever  expressly  ratified  any 
rent  contract  or  in  any  way  agreed  thereto, 
and  denied  the  testimony  of  McDougal  to  the 
effect  that  she  admitted  to  him  that  she  had 
traded  with  T.  J.  Shackelford,  the  agent  of 
the  plaintiff,  and  had  assigned  this  fact 
alone  as  a  reason  for  not  signing  the  note 
which  he  presented  for  execution,  by  Its 
terms  made  payable  to  H.  N.  Shackelford. 
All  this,  however,  but  serves  to  illustrate 
the  fact  that  the  evidence  was  confiictlng 
on  the  vital  point  In  the  case,  and  completely 
demonstrates  the  impossibility  for  this  court 
to  reverse  the  Judgment  of  the  trial  court 
In  granting  a  first  new  trial,  unless  the  un- 
broken line  of  precedents  of  the  Supreme 
Court  and  of  this  court  be  violated,  since  it 
cannot  reasonably  be  contended  that  the 
evidence,  taken  as  a  whole,  demanded  the 
verdict  which  the  Judge  set  aside. 
Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 
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(22  Oa.  App.  195) 

HOWELL  V.  CORDRAY.     (No.  907a) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1918.) 

fSyllabus  hy  the  Court,) 

1.  Mechanics'  Liens  €=»7ft  —  Claims  fob 
Materials— Estoppel  of  Owner. 
Under  Civ.  Code  1910,  §  3352.  a  person  fui 
nishing  material  for  the  improvement  of  real 
estate  is  entitled  to  a  special  lien  on  the  prem- 
ises so  improved;  and  when,  at  .the  time  the 
material  is  furnished,  the  owner  represents  to 
the  seller  that  the  material  coi^tracted  for  U 
intended  to  be  used  in  the  improvement  of  cer 
tain  property,  and  the  seller,  relying  upon  that 
statement,  actually  and  in  good  faith  furnishes 
it  for  the  purpose  stated,  the  owner  will  be  es- 
topped by  his  representation;  and,  as  between 
the  parties  themselves,  it  is  no  defense  to  a  pro- 
ceeding seeking  to  set  up  the  special  claim  on 
the  property  that  some  of  the  materials  thus 
furnished  the  owner  were  not  in  fact  so  used 
and  applied. 

2.  MATERIALlfEN'S  LlENS  —  RELIEF  —  JUDG- 
MENT. 

The  judgment  of  the  court  below  entering 
up  general  judgment  in  favor  of  plaintiff  is  af- 
firmed, with  direction  that  $1.82  be  written  off 
from  the  amount  thereof;  and  the  judgment,  es- 
tablishing a  special  lien  in  favor  of  plaintiff  on 
the  premises  described  in  the  petition,  is  af- 
firmed, with  direction  that  the  lien  be  discharged 
in  the  amount  of  $14.85,  so  that  it  shall  be  en- 
forceable only  in  and  for  the  amount  remaining 
after  such  a  reduction  from  the  amount  of  the 
original  recovery.  Rome  Hotel  Co.  v.  Warlick, 
87  Ga.  34,  13  S.  E.  116. 

Error  from  City  Court  of  Blakely;  R.  H. 
Sbeflleld,  Judge. 

Action  by  T.  F.  Cordray  against  R.  L. 
Howell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed,  with  directions. 

Cordray  sued  Howell  on  open  acqpunt,  ask- 
ing a  general  judgment  in  the  sum  of  $258.- 
17,  and  that  a  special  materialman's  lien  be 
established  in  his  favor  on  certain  described 
realty,  ailing  that  for  the  construction  of 
a  certain  house  located  thereon  the  mate- 
rial shown  by  the  bill  of  particulars  had 
been  furnished  and  used.  In  accordance 
with  the  verdict  of  the  jury,  a  general  judg- 
ment was  entered  in  favor  of  plaintiff  in 
the  amount  sued  for,  and  the  special  lien  as 
prayed  for  was  set  up  and  established.  The 
account  as  sued  for  appears  to  have  been 
proven,  with  the  exception  of  an  undisputed 
overcharge  in  the  sum  of  $1.32  on  the  item  of 
two  sash  charged  in  the  bill  of  particulars 
at  $10.  Plaintiff  testified  that  defendant  had 
told  him  that  he  was  getting  all  of  the  mate- 
rials included  in  the  account  for  the  purpose 
of  using  them  in  the  construction  of  the 
house  upon  which  the  special  lien  was  sought 
to  be  established,  and  that,  while  he  was 
unable  to  swear  that  it  was-  thus  used,  to 
the  best  of  his  judgment  it  all  actually  did 
go  into  the  construction  of  the  building  re- 
ferred to.  Defendant,  by  his  plea,  denied  the 
allegations  of  the  petition  with  reference  to 
the  use  of  the  materials  furnished,  and  in 
his  testimony  disputed  the  statement  above 


attributed  to  him  by  plaintiff.  According  to 
his  testimony  he  was  unable  to  state  just 
what  portion  of  the  material  included  in  the 
suit  was  actually  used  in  the  construction 
of  the  building  referred  to,  or  how  mudi 
was  otherwise  used  or  disposed  of  by  sale. 
It  does,  however,  appear,  both  from  the 
evidence  of  defendant  and  from  the  testi- 
mony of  a  witness  fgr  plaintiff,  who  was  his 
bookke^er  at  the  time  the  transactions  were 
had,  that  one  window,  $2,  one  tralhsom,  $1« 
one  door,  $1.85,  and  the  two  sash  charged 
in  the  bill  at  $10  were  spedflcally  purchased 
by  defendant  for  use  In  another  building, 
that  they  were  so  furnished  by  plaintiff 
through  this  witness,  and  it  unmlstakaUy 
appears  that  these  particular  articles  did  not 
actually  go  into  the  construction  of  the 
building  upon  which  the  special  lien  was 
sought.  Defendant  further  showed  that  cei^ 
tain  rooms  of  this  building  had  remained  ei- 
ther wholly  or  partially  unceiled,  and  he  un- 
dertook to  prove  by  a  carpenter's  method  of 
calculation  that  the  amount  pf  flooring  and 
ceiling  Included  in  the  bill  could  not  possi- 
bly have  been  actually  used  in  the  structure 
as  it  thus  stood  when  completed. 

Byron  R.  Collins,  of  Blakely,  for  plaintiff 
in  error.  Glessner  &  Park,  of  Blakely,  for 
defendant  In  error. 

JENKINS,  J.  Judgment  affirmed,  with  di- 
rection. 

'  WADE,  C.  J.,  and  LUKE,  J.,  concur. 

(22  Ga.  App.  1&2> 

HOLLAND  et  al.  v.  JOHNSON.     (No.  9308.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  9,  1918.) 

f Syllabus  hy  the  Court) 

Abandonment  ^=>7  — Tbover  and  Convbb- 
sioN  ^=»16— Right  of  Action— Abandon- 
ment OF  Possession. 
The  court  erred  in  directing  a  verdict  for 

the  plaintiff. 

Error  from  Superior  Court,  Qiattooga 
County; .  Moses  Wright,  Judge. 

Trover  by  George  Johnson  against  R.  L. 
Holland  and  another.  Judgment  for  plain- 
tiff on  directed  verdict,  and  defendants  bring 
error.    Reversed. 

J.  M.  Bellah,  of  Summervllle,  for  plaintiffs 
in  error. 

BROYLES,  P.  J.  George  Johnson  brought 
a  suit  in  trover  against  R.  Lu  Holland  and 
Gilbert  S.  Holland  to  recover  a  mule.  The 
undisputed  evidence  was  as  follows:  The 
mule  had  been  sold  to  the  plaintiff  by  the 
defendants  under  a  duly  recorded  contract 
in  which  title  to  the  mule  was  reserved  in 
the  vendors  until  full  payment  of  the  pur- 
chase money.  The  contract  was  executed  on 
January  2,  1915,  and  the  purchase  price  was 
to  be  paid  one  day  after  date.    At  the  time  of 
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tlie  bringing  of  the  suit,  August  5,  1916,  only 
a  small  portion.  If  any,  of  the  purchase  price 
bad  been  paid.  Johnson  lived  on  the  land  of 
the  vendors,  and,  shortly  after  executing  the 
conditional  contract-  of  sale  and  obtaining  pos- 
session of  the  mule,  he  voluntarily  left  his 
home,  without  any  explanation  to  his  wife 
and  children,  and  remained  away  for  several 
months;  his  whereabouts  being  unknown  to 
his  family  or  to  the  vendors.  The  inescapa- 
ble conclusion  from  the  undisputed  facts  in 
the  evidx?nce  for  the  plaintiff  is  that  he  went 
away  to  escape  arrest  under  an  indictment 
for  selling  whisky,  leaving  his  wife  unable 
to  care  for  or  to  feed  the  mule.  His  wife, 
having  nothing  with  which  to  feed  the  mule, 
carried  it  to  a  third  person  and  left  it  in 
his  possession.  This  third  person,  who  also 
lived  on  the  vendors'  place,  kept  the  mule 
for  several  weeks,  when,  as  he  testified,  hav- 
ing no  use  for  It  and  nothing  to  feed  it  with, 
he  allowed  the  vendors  to  take  possession 
of  it 

Under  these  undisputed  facts,  we  think 
that  the  plaintiff  had  vii«tually  abandoned 
the  mule  and  left  it  to  starve,  and  that  the 
defendants  lawfully  obtained  possession  of  it; 
*  and  as  the  right  of  possession,  as  well  as  the 
legal  title,  was  in  them,  the  plaintiff  could 
not  maintain  his  action  in  trover.  This  rul- 
ing is  not  in  opposition  to  the  well-settled 
principle  of  law  that,  when,  a  vendee  is  enti- 
tled to  the  possession  of  a  chattel,  he  may 
maintain  a  suit  in  trover  for  its  conversion 
against  the  vendor,  even  though,  under  the 
terms  of  the  conditional  sale,  the  legal  title 
to  the  chattel  is  reserved  in  the  vendor. 
The  distinction  is  that  in  the  instant  case 
the  vendee  was  not  entitled  to  the  possession 
of  the  property  sued  for.  In  our  opinion  the 
court  erred  in  directing  a  verdict  for  the 
plaintiff. 
Judgment  reversed. 

BLOODWORTH  and  HARWELL^  JJ.,  con- 
cur. 

<22.Ga.  App.  164) 

REYNOLDS  et  al.  v.  CITIZENS'  BANK  OP 
MOULTRIE.     (No.  9319.) 

(Gonrt  of  Appeals  of  Georgia,  Division  No.  .2, 

April  9,  1018.) 

(Syllahtu  hy  the  Court.) 

1.  Appeal  and  Ebbob  ^=:»768— Bbiefs— Bf* 

JTECT. 

Counsel  for  the  plaintiff  bank  having  stated 
in  their  brief  in  this  court  that  tbey  admitted 
on  the  trial  that  the  plaintiff  bank  was  not  a 
bona  fide  purchaser  without  notice,  before  ma- 
turity, of  tile  note  sued  upon,  it  will  not  be  con- 
sidered as  an  innocent  purchaser  of  the  note. 

2.  Evidence    ^=»417(17)— Exception— Pabol 
Evidence. 

Before  a  transaction  can  be  held  to  be  with- 
in an  exception  to  a  general  rule  or  principle  of 
law,  its  right  to  be  so  considered  should  clear- 
ly appear.  A  general  rule  of  law  is  that  parol 
evidence  is  inadmissible  to  add  to,  take  from,  or 
vary  a  written  contract  Civ.  Code  1910,  § 
4208.    There  are  various  apparent  exceptions  to 


1  or  modifications  of  this  rule.  Such  an  excep- 
tion is  discussed  in  Hansford  v.  Freeman,  99 
Ga.  376,  27  S.  E.  706.  That  case  is  in  many 
respects  similar  to  the  instant  one.  It  was 
there  held,  in  the  first  headnote,  that,  "Where 
a  promissory  note  was  signed  and  delivered  by 
the  maker  to  the  payee's  agent,  upon  an  ex- 
press understanding  and  agreement  that  the  lat- 
ter was  not  to  deliver  the  note  to  his  principal 
except  upon  the  happening  of  a  cert-ain  event, 
but  was  to  hold  the  note  'for  both  parties'  un- 
til it  could  be 'ascertained  whether  or  not  this 
event  would  happen,  and  where  in  fact  it  did 
not  happen  at  all,  and  the  agent,  in  violation 
of  the  understanding  and  agreement  above 
mentioned,  delivered  the  note  to  his  principal, 
such  delivery  was  not  effective  or  binmng  upon 
the  maker.  Under  these  circumstances,  the 
agent  was,  as  to  the  matter  of  delivery,  the 
mutual  agent  of  both  the  other  parties.'*  It 
will  be  noted  from  this  headnote,  and  from  the 
opinion  (99  Ga.  380,  27  S.  E,  706),  that  the  ma- 
terial holding  there  was  that  parol  evidence 
was  admissible,  under  the  facts  of  that  case,  to 
disprove  the  fact  of  the  delivery  of  the  note  sued 
upon.  In  the  instant  case  paragraph  B  of  the 
defendant's  answer  did  not  allege  that  the  note 
sued  upon  'and  the  contract  of  indorsement 
thereon  were  not  actually  delivered  by  tiie  agent 
of  the  payee  to  the  payee,  or  that  such  agent  re- 
ceived the  note  with  the  understanding  that  he 
was  to  hold  it  and  not  to  deliver  it  to  his  prin- 
cipal until  he  had  obtained  the  indorsement  of 
another  person  upon  the  note.  The  ruling  in 
the  Hansford  Case  will  not  be  extended  To  cov- 
er the  facts  of  this  case,  TlTie  court  did  not 
err  in  striking  this  paragraph  of  the  answer. 

3.  Bii«L8  AND  Notes  ^=s>139(1)  —  Indobse- 
MENT8— Extending   Time   of   Payments— 

CONSIDEBATION  TO  MaKEB. 

The  contract  of  indorsement  showed  upon 
its  face,  from  a  fair  inference,  that  it  was  exe- 
cuted for  the  express  purpose  of  extending  the 
time  of  payment  of  the  original  note  so  in- 
dorsed; and,  although  the  payee  may  not  have 
been  bound  to  so  extend  toe  time  of  payment 
(he  n6t  having  signed  the  agreement),  yet, 
since  the  record  and  a  fair  inference  therefrom 
discloses  that  as  a  matter  of  fact  he  did  so  ex- 
tend the  time  of  payment  (suit  upon  the  note 
not  being  brought  until  after  the  lapse  of  the 
extended  time  of  payment),  there  was  a  con- 
sideration which  actually  flowed  to  the  original 
maker  of  the  note  by  reason  of  such  indorse- 
ment It  was  immaterial  that  the  indorsers 
themselves  received  no  benefit  It  follows  that 
the  court  did  not  err  in  striking  paragraphs  0 
and  D  of  the  answer. 

4.  Stbikino  Answeb— Dibected  Yebdict. 

The  court  did  not  err  in  striking  the  en- 
tire answer  of  the  defendants,  or  in  thereafter 
directing  a  verdict  in  favor  of  the  plaintiff^ 

Harwell,  J.,  dissenting. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  £1.  Thomas,  Judge. 

Action  by  the  Citizens'  Bank  of  Moultrie, 
Ga.,  against  J.  M.  Reynolds  and  others. 
Judgment  for  plaintiff  on  a  directed  verdict, 
and  defendants  bring  error.    Affirmed. 

W.  C.  Mather  and  Shipp  &  Kline,  all  of 
Moultrie,  for  plaintiffs  in  error.  Parker  Si 
Gibson,  of  Moultrie,  for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH,  J.,  concurs. 

HARWELL,  J.  (dissenting).  Paragraphs 
C  and  D  of  the  plea  of  the  defendants  Rey- 
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Bolds  and  Booker,  the  Indorsers,  set  up  the 

following  as  a  defense: 

"There  was  no  consideration  for  these  de- 
fendants signing  said  note,  these  defendants  re- 
ceiving no  consideration  for  so  signing  said  note, 
the  signing  of  said  note  by  these  defendants 
being  a  nude  pact.  These  defendants  further 
say  there  was  no  consideration  flowing  to  the 
original  makers  of  said  note,  by  reason  of  these 
defendants  signing  said  note,  and  there  was 
nothing  done  by  said  Battle  or  plaintiff  by  rea- 
son of  these  defendants  signing  said  note  that 
extended  the  time  of  payment  of  said  note,  or 
withheld  said  plaintiff  or  Battle  from  taking 
any  legal  action  thereon." 

The  indorsement  on  the  note  given  by  Ott 

to  one  Battle  for  the  principal  sum  of  $137.50, 

due  October  15,  1916,  was  as  follows: 

"We,  the  undersigned,  hereby  indorse  and 
guarantee  the  payment  of  the  within  note  and 
title  as  follows:  $68.75  on  Nov.  1st,  1916,  and 
balance  on  Jan.  15,  1917.  This  August  6th, 
1916.  [Signed]  J.  M.  Reynolds.  W.  R. 
Booker." 

.  In  the  opinion  of  the  writer,  this  portion 
of  the  plea  set  up  a  good  defense,  and  the 
court  erred  in  striking  it.  It  is  true  that 
an  extension  of  the  time  by  the  payee  or 
holder  to  the  maker  of  the  note  would  be  a 
sufficient  consideration  for  the  accommotla- 
tlon  indorsement  by  Reynolds  and  Booker, 
but  whether  this  was  done  or  not  is  a  ques- 
tion of  fact  to  be  passed  on  by  the  jury. 

Moreover,  it  appears  that  the  attachment 
was  sued  out  and  the  declaration  filed  for 
the  full  amount  of  the  note,  prior  to  the  time 
the  balance  on  the  note  was  payable  by  the 
indorsers,  which  was  January  15, 1917.  This 
seems  to  negative  the  fact  that  the  payee  or 
holder  ever  agreed  to  an  extension.  The 
writer  Is  therefore  of  the  opinion  that  the 
court  erred  in  striking  the  portion  of  the 
plea  above  referred  to,  and  in  directing  a 
verdict  for  the  plaintiff. 


(22  Qa.  App.  222) 

LEWIS  &  MATTHEWS  ▼.  W.  J.   SAMS  & 
SON  et  al.     (No.  9290.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  12,  191&) 

(SylldbuM  ly  the  Court.) 

Appeal  and  Error  <&=9548(1)  —  Bill  of  Ex- 
ceptions—Form. 
"Where  no  motion  for  new  trial  is  made, 
the  evidence  should  be  embodied  in  the  bill  of 
exceptions,  or  attached  as  an  exhibit  thereto, 
and  properly  identified,"  or,  since  the  act  of 
1889  (Civ.  Code  1910,  §  6141),  contained  in  a 
brief  approved  by  the  trial  judge  and  made  a 
part  of  the  record.  "A  rule  to  distribute  money 
having  been  tried  on  an  agreed  statement  of 
facts,  and  exceptions  been  taken  to  the  ruling 
thereon,  the  embodiment  in  the  record  of  what 
purports  to  be  a  copy  of  the  agreement,  signed 
by  counsel,  is  not  sumcient."  Mann  v.  Archer, 
69  Ga.  767.  See,  also,  Partridge  v.  HoUinshead, 
105  Ga.  282,  30  S.  E.  787;  Johnson  v.  Gleaton, 
Jones  &  Co.,  4  Ga.  App.  883,  61  S.  E.  493.  The 
errors  assigned  in  the  bill  of  exceptions  being 
such  as  cannot  be  determined  from  the  record, 
without  a  consideration  of  the  alleged  agreed 
statement  of  facts,  the  judgment  of  the  lower 
court  must  be  affirmed.  See  Silvey  i&  Co.  v. 
Brown,  137  Ga.  104,  72  S.  E.  9(^7. 


Error  from  Superior  Court,  Fayette  Goun- 
ty;  W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  between.  Lewis  &  Matthews  and  W. 
J.  Sams  &  Son  and  others.  Judgment  for 
W.  J..  Sams  &  Son  and  others.  Lewis  k 
Matthews  bring  error.    Affirmed. 

W.  B.  Hollingsworth,  of  Payetteville,  for 
plaintiffs  in  error.  J.  W.  Culpepper,  of  Fay- 
etteville,  for  defendants  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 

OS  Qe.  App.  201) 

MANGHAM  et  al.  v.  HEAD.    (No.  9182.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  11,  1918.) 

f8ylldbu9  hy  the  Court.) 

Refusal  of  Certiobabi. 

The  oourt  did  not  err  in  refusing  to  san^ 
tion  the  certiorari  in  this  case. 

Error  from  Superior  Ck)urt,  Pike  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  J.  N.  Mangham  and  others 
and  J.  M.  Head.  Judgment  for  the  latter, 
and  the  former  bring  error.    Affirmed. 

R.  C.  Johnson,  Jr.,  and  Henry  O.  Farr, 
both  of  Zebulon,  for  plaintiffs  in  error.  E. 
F.  Dupree,  of  Zebulon,  for  defendant  tn  er- 
ror. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J^  and  HARWELL^  J.,  con- 
cur. 

"  (22  Ga,  App.  158) 

BANKERS'  HEALTH  &  LIFE  INS.  CO.  t. 

AUGUST.    (No.  9303.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  9, 1918.) 

(Bylldhut  ly  the  Court.) 

1.  Insubanck  €=>622(3)— Benefit  Insubancb 
—Right  of  Action— feoofs  of  Death. 

Under  the  terms  of  the  iosurance  contract 
in  the  instant  case,  no  suit  could  be  brought  jon 
the  policy  after  six  months  from  the  time  the 
right  of  action  accrued.  To  complete  the  right 
of  action  it  was  necessary  that  satisfactory 
proofs  of  the  death  of  the  insured  be  made  by 
the  beneficiary  tO  the  infeiurance  company  or  its 
authorized  agent  These  satisfactory  proofs 
were  made  when  the  affidavits  were  submitted, 
on  or  about  November  1,  1916,  to  the  agent  of 
the  insurance  company,  showing  that  the  person 
who  died  on  February  14,  1916,  was  Clifford 
August,  the  insured.  Jackson  v.  Southern  Mu- 
tual Life  Ins.  Co.,  36  Ga.  429,  431;  Gra- 
ham ▼.  Niagara  Fire  Ins.  Co.,  106  Ga.  840, 
32  S.  B.  579(1);  Voorheis  ▼.  People's  Mu- 
tual Benefit  Society.  91  Mich.  469(2),  51  N. 
W.  1109:  Stinchcombe  v. -New  York  Life  Ins. 
Co.,  46  Or.  316(4),  80  Pac  213 ;  Wilkinson  v. 
John  Hancock  Mut  Life  Ins.  Co.,  27  R,  1. 146, 
61  Atl.  43,  8  Ann.  Cas.  1063 ;  Joyce  on  Ins.  roL 
4,  §  3186 ;  Cooley's  Briefs  on  the  Law  of  In- 
surance, voL  4,  p.  3973. 

2.  Deuubbeb  to  Petition. 

The  ruling  herein  made  disposes  of  the 
question  presented  by  the  demurrers  to  the  pcti- 
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tion,  which  were  properly  overruled  by  the  judge 
of  the  municipal  court. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  Tm  Bell,  Judge. 

Action  by  Hattle  August  against  the  Bank- 
ers' Health  &  Life  Insurance  Company. 
Judgment  in  the  municipal  court  of  Atlanta 
In  favor  of  the  plaintiff,  writ  of  certiorari 
oyermled,  and  Judgment  rendered  against 
defendant  and  he  brings  error.    Affirmed. 

A.  M.  Brand,  of  Atlanta,  for  plaintiff  in  er- 
ror. J.  Mallory  Hunt,  of  Atlanta,  for  defend- 
ant in  error. 

HARWELL,  J.  On  October  25,  1915,  Clif- 
ford August  took  out  an  insurance  policy 
with  the  Bankers'  Health  &  Life  Insurance 
Company,  which  provided  for  a  death  bene- 
fit of  $50,  and  in  which  his  mother,  Hattle 
August,  was  named  as  beneficiary.  On  Feb- 
ruary 14, 1916,  one  who  went  by  the  name  of 
Jim  Hunter  died  at  the  Grady  Hospital  in 
Atlanta.  On  February  15, 1916,  the  death  cer- 
tificate was  signed  by  Dr.  L.  G.  Baggett,  giv- 
ing the  name  as  Jim  Hunter;  and  on  the 
same  date  David  Howard  presented  the 
death  certificate  to  P.  C.  Games,  the  secreta- 
ry and  officer  in  charge  of  the  insurance  com- 
pany. On  February  16,  1916,  Hattle  August, 
the  beneficiary  under  the  policy,  went  to  the 
office  of  Games,  and  stated  to  him  that  the 
deceased  person  who  was  named  in  the  death 
certificate  as  Jim  Hunter  was  in  reality  her 
Bon,  Clifford  August,  whose  life  was  insured 
In  said  company  at  the  time  of  his  death.  No 
proofs  by  affidavit  or  otherwise  were  pre- 
sented at  this  time  identifying  the  deceased 
Hunter  as  Clifford  August,  the  insured. 
Carnes  refused  to  pay  her  anything  upon  the 
policy  issued.  On  or  about  Novemt)er  1, 1916, 
J.  M.  Hunt,  attorney  for  Hattle  August,  pre- 
sented to  P.  O.  Games,  secretary  and  officer 
In  charge  of  said  company,  this  death  certify 
tcate,  together  with  affidavits  showing  that 
Clifford  August  was  also  known  as  Jim 
Hunter,  and  that  the  deceased  person  named 
in  the  death  certificate  as  Jim  Hunter  was  in 
reality  Clifford  August.  The  insurance  com- 
pany again  refused  to  pay  the  claim. 

The  policy  provides,  among  other  things: 

That  the  company  shall  pay  "the  amount  of 
the  death  benefit  stipulated  in  the  schedule  here- 
in contained  within  24  hotirs  after  the  accept* 
ance  at  the  home  office  of  satisfactory  proofs  of 
the  death  of  the  insured  during  the  continuance 
of  this  contract" ;  that  "no  suit  shall  be  brought 
or  action  commenced  against  the  company,  un- 
der this  policy,  within  thirty  days  from  date  the 
claim  submitted  was  due,  nor  after  six  months 
from  the  time  right  of  action  accrued";  that 
"daim  for  death  benefit  must  be  accompanied 
by  the  surrender  of  the  policy  and  premium  re- 
ceipt book  of  the  insured,  and  satisfactory 
proofs  of  death  of  the  insured" ;  and  that  "no 
claim  shall  be  considered  or  approved  or  paid 
that  is  not  presented  in  accoroance  with  the 
terms  of  this  policy." 

There  is  no  issue  as  to  the  facts  that  Clif- 
ford August  had  a  policy  with  said  insurance 


company  on  February  14,  1916^  that  all  pre- 
miums due  were  paid,  and  that  Hattle  Au- 
gust was  the  beneficiary  under  the  policy. 
The  real  issue  is  whether  or  not  more  than 
six  months  had  elapsed  after  the  right  of  ac- 
tion accrued  before  suit  was  brought ;  or,  in 
other  words.  Just  when  did  the  right  of  ac- 
tion in  this  case  accrue. 

The  case  was  tried  on  April  10, 1917,  before 
Hon.  J.  B.  Ridley,  judge  of  the  municipal 
court  of  Atlanta,  and  judgment  was  rendered 
for  the  plaintiff,  Hattle  August,  for  the  full 
amount  sued  for.  The  defendant  sued  out  a 
writ  of  certiorari.  The  judge  of  the  superior 
court  passed  an  order  overrallng  the  certio- 
rari and  rendering  judgment  against  the  de- 
fendant and  In  favor  of  the  i^aintiff  for  the 
sum  of  $50,  with  interest  at  7  per  cent  from 
December  1,  1916.  To  this  order  the  insur- 
ance company  etxcepted. 

[1 , 2]  The  headnotes  require  no  elabora- 
tion. 

Judgment  affirmed. 

BROYLBS,  P.  J.,  concurs.  BliOOD- 
WORTH,  J.,  disqualified. 

(22  Ga.  App.  1E6> 

SOUTHERN  COTTON  OIL  CO.  v.  HORTON. 

(No.  8984.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  9,  1918.) 

(SyUahus  Iv  ihe  Court,) 

1.  Masteb  and   Servant  ^s9293(1,  16.  21), 

295(1),    296  (1)— Negugencb    «8=»141(12)    — 

Action  fob  Injury— Instructions  — (jo n- 

tributobt  nxgligence. 

When    considered    in    connection    with   the 

pleadings  and  the  evidence,  and  in  the  light  of 

the  entire  charge  of  the  coiirt,  no  error  that 

would  warrant  the  granting  of  a  new  trial  was 

committed    in    any    of   the   following   excerpts 

from  the  charge: 

(a)  "You  should  first  determine  the  question 
of  whether  or  not  the  defendant  is  liable  in  the 
case.  In  order  for  it  to  be  liable  in  the  case 
you  would  have  to  find  that  it  was  guilty  of 
negligence  in  at  least  one  of  the  ways  set  out  in 
the  petition,  and  that  such  negligence  caused  or 
contributed  to  the  injury  of  the  plaintiff."  Civ. 
Code  1910,  t  4426;  Elk  Cotton  Mills  v.  Grant, 
140  Ga.  727,  79  S.  E.  836,  48  L,  R.  A.  (N.  S.) 
656  (4a);  Tift  v.  Jones,  74  Ga.  470  (6);  City 
of  Rome  v.  Dodd,  58  Ga.  238  (2) ;  Hubbard  v. 
Macon  Ry.  &  Light  Co.,  5  Ga.  App.  223,  224, 
62  S.  B.  1018;  Rollestone  v.  Cassirer  &  Co., 
3  Ga.  App.  161,  59  S.  E.  442  (3b). 

(b)  **ln  this  case  it  is  for  you  to  say  whether 
any  inspection  was  made,  or  could  nave  been 
made,  and  whether  or  not  the  defendant  ex- 
ercised ordinary  care  and  diligence  in  seeing 
to  the  keeping  of  its  premises  in  a  safe  con- 
dition." (5iv.  Code  1910,  I  3130;  Eagle.  & 
Phenix  Mills  v.  Moncrief,  17  Ga.  App.  10  (1), 
26.  86  S.  E.  260 ;  Smith  v.  City  of  Rome,  16 
Ga,  App.  90  (4),  105,  84  S.  E.  734;  Georgia 
Railroad  v.  Hunter,  12  Ga.  App.  295  (7),  300, 
302,  304,  77  S.  E.  176;  Southern  Bell  Tele- 
phone  Co.  v.  Shamos,  12  Ga.  App.  464,  77  S.  K. 
312  (5);  Cochrell  v.  Langley  Mfg.  Co.,  5  Ga. 
App.  317  (3),  321.  324.  63  S.  E.  244 ;  Hubbard 
v.  Macon  Ry.  &  Lijcht  Co.,  5  Ga.  App.  223  (2, 
3,  4),  225,  62  S.  1^3.  1018 ;  Southern  StatCH  Port- 
land Cement  Co.  v.  Helms,  2  Ga.  App.  308.  58 
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S.  E.  524 ;  Betts  Co.  v.  Hancock,  139  Ga.  198 
(4),  206,  77  S.  B.  77(4);  Ttrwn  of  Helton  v. 
Vinton,  73  Ga.  99. 

(c)  **A  servant  can  rely  upon  the  performance 
of  the  duty  of  furnishing  a  safe  place  in  which 
to  work.  Danger  arising  from  an  unsafe  place 
is  not  included  within  the  risks  assumed  by  the 
servant."  Southern  Cotton  Oil  Co.  v.  Glad- 
man,  1  Ga.  App.  259,  58  S.  E.  249  (2) ;  King 
Mfg.  Co.  V.  Walton,  1  Ga.  App.  403,  58  S.  E. 
115  (3,  4). 

(d)  "If  there  are  latent  defects  in  the  con- 
struction of  the  place  of  work  which  [are],  or 
in  the  exercise  of  ordinary  care  could  be,  known 
to  the  master,  and  whicn  are  unknown  to  the 
servant,  it  is  the  duty  of  the  master  to  warn 
the  servant  thereof."  Civ.  Code  1910,  S  3180; 
Holland  v.  McRae  Oil  &  Fertilizer  Co.,  134 
Ga.  079.  68  S.  E.  555  (8) ;  Hubbard  v.  Macon 
Ky.  &  Light  Co.,  supra;  Cochrell  v.  Langley 
Mfg.  Co.,  supra. 

(e)  "If  he  was  injured  on  account  of  defend- 
ant's fault  or  negligence,  he  can  recover.  If 
both  the  plaintiff  and  defendant  were  at  fault, 
and  the  plaintiff  could  not  have  avoided  the  con- 
sequences to  himself  of  the  defendant's  negli- 
gence by  the  exercise  of  ordinary  care,  the 
plaintiff  may  recover,  but  the  damages  shall  bfe 
diminished  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him."  Hill 
V.  Callahan,  82  Ga,  109.  8  S.  E.  730;  South- 
em  Cotton  Oil  Co.  V.  Skipper,  125  Ga.  370,  54 
S.  E.  110  fl2) ;  Hilton  &  Dodge  Lumber  Co.  v. 
Ingram,  135  Gn.  696.  70  S.  E.  2.^4.  See.  also. 
Western  &  Atlantic  R.  Co.  v.  Davis,  139  Ga. 
493,  77  S.  E.  576  (2) ;  Central  of  Georgia  Ry. 
Co.  V.  Brown.  138  Ga.  107  (3),  111,  112.  113  (5), 
74  S.  E.  839;  Wrightsville  *  Tennille  Rail- 
road V.  Gornto,  129  Ga.  204,  58  S.  E.  769  (8) ; 
Americus,  Preston  A  Lumpkin  Ry.  Co.  ▼. 
Luckie,  87  Ga.  6,  8,  13  S.  E.  105. 

2.  Sufficiency  of  Evidence. 

There  is  evidence  to  support  the  verdict,  the 
presiding  judge  refused  to  set  it  aside,  and  so 
will  this  court. 

Error  from  City  Court  of  Polk  County; 
John  K.  Davis,  Judge. 

Action  by  Oscar  Horton  against  the  South- 
ern Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Wm.  W.  Mundy,  of  Cedartown,  for  plain- 
tiff in  error.  Irwin  &  Tlson,  of  Cedartown, 
for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  afHrmed. 

BROYLES,  p.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Ga.  App.  198) 
KING  et  aL  ▼.  RODGBRS.     (No.  9441.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1918.) 

(8yUabu9  hy  the  Court*) 

1.  Judgment  ^=»305— Amendment— Time. 

A  judgment  may  be  amended  by  order  of 
the  court,  to  moke  it  conform  to  the  Terdict  up- 
on which  it  is  predicated  (Civil  Code  of  1910,  S 
5697);  and  8i.ch  an  amendment  may  be  made 
after  the  expiration  of  the  term  at  which  the 
judgment  was  entered  (Irby  v.  Brown,  59  Ga, 
597),  though  it  is  otherwise  as  to  the  amend- 
ment of  a  judgment  on  the  merits  of  a  cause, 
where  it  is  sought  to  amend  after  adjournment 
of  such  term,  by  reason  of  facts  or  conditions 
subsequently   occurring.     Richards   v.   McHan, 


139  Ga.  37,  76  S.  B.  382.  'The  rule  has  alwayw 
been  recognized  in  this  state  that  a  judgment 
may  be  amended  to  conform  to  the  verdict  and 
pleadings  at  a  subsequent  term.  Dennis  v. 
Colley,  112  Ga.  114,  37  S.  E.  119."  Scarbor- 
ough V.  Merchants'  &  Farmers*  Bank.  131  Ga. 
590.  591,  62  S.  E.  1040.  See,  also.  Rucker  ▼. 
Williams,  129  Ga.  828,  60  S.  E.  155. 

2.  Amendment  or  Judgments — Law  and  Eq- 
uity. 
The  bill  of  exceptions  in  this  case  was  sned 
out  to  the  Supreme  Court,  u]3on  the  idea  that 
the  proceeding  in  the  lower  court  was  an  equita- 
ble one,  and  the  judgment  amended  by  the  or- 
der of  the  trial  court  a  decree  in  equity.  The 
Supreme  Court  transferred  the  case  to  this 
court,  holding  that  the  pleadings  upon  which  the 
case  was  tried  amounted  merely  to  an  action  at 
law,  and  that,  owing  to  the  nature  of  the  case, 
the  judgment  allowing  an  amendment  to  the 
former  judgment  was  not  a  judgment  in  an  eq- 
uity case.  King  v.  Rodgers  (Sup.)  94  S.  E. 
580.  The  judgment  amended  being  merely  a 
common-law  judgment,  and  the  amendment 
complained  of  merely  making  the  judgment  con- 
form to  the  verdict,  the  trial  judge  did  not  err 
in  allowing  the  amendment. 

Error  from  Superior  Court,  Muscogee 
County;    G.  H.  Howard,  Judge. 

Action  between  Tenna  King  and  others  and 
L.  J.  Rodgers.  Judgment  for  Rodgers,  and 
King  and  others  bring  error.    Affirmed.  ^ 

Hatcher  &  Hatcher,  of  Columbus,  for  plain- 
tiffs in  error.  A.  W.  Cozart  and  J.  E.  Chap- 
man, both  of  Columbus,  for  defendant  in  er- 
ror. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(175  N.  a  426) 

SOUTHERN  CHEMICAL  CO.  v.  BASS  et  aL 

(No.  359.) 

(Supreme  Court  of  North  Carolina.    April  2t, 

19ia) 

1.  Judgment  ^=»90--By  Consent— SEmwc 
Aside. 

As  to  the  defendant  who  was  present  in 
court  and  consented  that  if  plaintiff  waived  the 
charge  of  fraudulent  misrepresentation  judfi- 
ment  could  be  entered  for  the  amount  ox  the 
debt  as  alleged,  judgment  cannot  be  set  aside. 

2.  Pabtnbbship  ^s»150  —  Who  Abb  Pabt- 

NEBS. 

Where  counsel  for  defendant  partners  per- 
mitted judgment  to  be  entered  for  the  debt,  al- 
legation of  embezzlement  having  been  with- 
drawn in  consideration  thereof,  and  the  partner 
intrusted  with  the  management  of  the  action 
consented  thereto,  the  judgment  was  binding  as 
to  the  other  partner. 

3.  Attobney  and  Cuent  ^s»85— Authobitt 
—Judgment  by  Consent. 

Where  a  complaint  alleged  a  cause  of  ac- 
tion in  debt  and  another  in  tort,  it  was  within 
the  scope  of  the  authority  of  defendants*  coun- 
sel to  consent  to  judgment  on  debt  in  consid- 
eration that  allegation  of  tort  be  withdrawn. 

4.  Attobney  and  Client  ^=»70— Authobity 
—  Consent  to  Setting  Aside  Judgment  — 
Burden  of  Pboof. 

On  motion  to  set  aside  judgment  entered 
by  consent  of  defendants*  counsel,  the  burden 
was  on  him  to  show  that  he  did  not  consent, 
since,  the  law  presumes  that  counsel  had  neces- 
sary authority. 
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6.  Judgment  ^=»90--Bt  Cqwsbnt  —  Sbttino 
Aside—Laches. 
Defendant  partners,  one  of  whom  was  pres- 
ent in  court  and  consented  to  entry  of  judgment, 
held  guilty  of  laches  in  waiting  nearly  eight 
years  before  moving  to  set  aside  judgment. 

6.  Pabtnebship  ^=>159  —  Knowledge  of 
Pabtneb— Imputing  to  Pobmeb. 
Where  one  partner  is  intrusted  with  the 
management  of  an  action,  the  other  is  charged 
with  such  knowledge  of  the  disposition  thereof 
as  the  former  had. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty ;   Shaw,  Judge. 

Action  by  the  Southern  Chemical  Company 
against  J.  C.  Bass  and  another,  copartners. 
Motion  to  set  aside  Judgment  for  plaintiff  de- 
nied, and  defendants  appeal.    Affirmed. 

Motion  by  defendants  to  set  aside  judg- 
ment, heard  by  Shaw,  Judge,  January  term, 
1918,  superior  court  of  Forsyth  county.  The 
court  found  the  facts  and  rendered  Judgment 
as  follows: 

(1)  That  the  defendants  were  personally 
served  with  process  by  the  sheriff  of  Surry 
county,  and  that  they  were  represented  in 
the  litigation  by  Watson,  Buxton  &  Watson 
as  counsel,  who  filed  answer  In  their  behalf 
to  the  complaint  of  the  plaintiff. 

(2)  That  when  the  case  was  called  for  trial 
in  the  superior  court  of  Forsyth  county, 
C.  B.  Watson  of  counsel  for  the  defendants, 
in  the  presence  of  the  defendant  J.  C.  Bass, 
stated  in  open  court  that  if  plaintiff  would 
waiTe  the  charge  of  fraudulent  mlsappropria- 
tioQ  of  the  moneys  and  property  of  the  plain- 
tiff, as  alleged  in  the  complaint,  the  defend- 
ants would  agree  to  allow  Judgment  to  be  en- 
tered for  the  amount  of  the  debt  as  alleged 
in  the  complaint  That  plaintiff  accepted 
this  proposition  and  Judgment  was  entered 
as  appears  of  record. 

(2%)  That  defendant  Adams  was  not  pres- 
ent when  Judgment  was  taken,  and  there  is 
no  sufficient  evidence  that  he  agreed  to  same 
or  had  any  notice  that  said  Judgment  had 
been  taken  until  the  fall  of  1917.  That  the 
defendant  Bass  was  the  active  manager  of 
the  defense  and  consented  to  said  Judgment, 
and  in  no  view  of  the  case  was  there  any 
fraud  in  procuring  said  Judgment.'  The  court 
further  finds  that  said  debt  has  not  been  paid 
off  and  discharged  before  Judgment  was  en- 
tered, as  the  court  Is  satisfied  from  the  high 
character  and  ability  of  counsel  represent- 
ing defendants  that  they  would  not  have  per- 
mitted Judgment  upon  a  discharged  debt  to 
be  taken  against  their  client 

(3)  That  the  Judgment  as  appears  of  rec^ 
ord  was  prepared  by  C.  B.  Watson  of  counsel 
for  defendants^  and  was  signed  in  open  court 
by  his  honor,  Judge  B.  F.  Long,  who  was  the 
Judge  presiding  at  May  term,  1910,  of  the 
superior  court  of  Forsyth  county. 

(4)  That  said  Judgment  in  June,  1910,  was 
transcrlpted  and  docketed  In  the  superior 
court  of  Surry  county,  and  that  execution 
was  issued  thereon  In  July,  1910. 


(5)  That,  since  the  entry  of  said  Judgment 
and  prior  to  the  filing  of  the  motion  in  this 
cause  by  the  defendants,  both  C.  B.  Watson 
and  J.  C.  Buxton  have  died. 

(6)  That,  subsequent  to  the  entry  of  this 
Judgment  and  the  transcriptlng  of  same  to 
the  superior  court  docket  of  Surry  county,  all 
of  the  property  and  effects  of  the  Southern 
Chemical  Company,  Including  this  Judgment, 
was  purchased  by  the  Virginia-Carolina 
Chemical  Company  without  notice  of  any  of 
the  things  alleged  by  the  defendants  In  this 
motion,  and  this  company  Is  now  the  holder 
and  owner  of  said  Judgment  for  value.  That 
the  Southern  Chemical  Company  has  been 
dissolved,  and  its  assets  have  been  distribut- 
ed amongst  its  stockholders,  and  it  is  no 
longer  in  business. 

Upon  the  foregoing  findings  of  fact,  and 
upon  motion  of  Louis  M.  Swink  and  Manly, 
Hendren  &  Womble,  attorneys  for  the  Virgin- 
ia-Carolina .  Chemical  Company,  it  is  order- 
ed and  adjudged  that  this  motion  be  dismiss- 
ed, and  that  the  defendants  be  taxed  with 
the  costs  by  the  clerk  of  this  court  The  de- 
fendants appealed. 

Raymond  G.  Parker  and  T.  W.  Kallam, 
both  of  Winston-Salem,  for  appellants.  Louis 
M.  Swink  and  Fred  S.  Hutchlns,  both  of  Win- 
ston-Salem, for  appellee. 

BROWN,  J.  [1  ]  It  f oUows  as  a  matter  of 
course  that  the  Judgment  cannot  be  set  aside 
as  to  defendant  Bass,  as  he  was  present  in 
court  and  personally  consented  to  it. 

[21  We  are  also  of  opinion  that  the  court 
properly  refused  to  set  it  aside  as  to  Adams. 

1.  Adams  and  -Bass  were  copartners  and 
had  employed  most  reputable  counsel  to  con- 
duct their  defense.  The  copartner  Bass  was 
intrusted  by  the  firm  with  the  management  of 
the  action.  The  complaint  alleged  a  cause  of 
action  In  contract,  a  simple  indebtedness,  and 
another  cause  of  action  in  tort,  embezzlement 
and  willful  misappropriation  of  plaintiff's 
property  by  the  copartnership.  When  the 
case  was  called  for  trial,  the  counsel  for  de- 
fendants permitted  Judgment  to  be  entered 
for  the  debt ;  the  allegation  of  embezzlement 
having  been  withdrawn.  The  managing  part- 
ner, being  present  in  court,  consented  to  this. 

[3]  It  was  well  within  the  scope  of  coun- 
sel's authority  to  consent  to  such  a  disposi- 
tion of  the  case  in  their  client's  interest 
Doubtless  those  experienced  attorneys  felt 
they  could  successfully  meet  the  charge  of 
embezzlement,  but  could  not  defeat  the  debt. 
Halrston  v.  Garwood,  123  N.  C.  345,  31  S.  B. 
653.  But  consenting  to  the  Judgment  was 
not  really  the  act  of  counsel,  but  that  of  the 
managing  partner  who  was  present  directing 
their  action  and  that  is  binding  on  Adams. 

[4]  2.  The  burden  of  proof  was  on  Adams 
to  satisfy  the  Judge  that  he  did  not  consent 
to  the  Judgment  and  he  has  failed  to  offer 
sufficient  evidence.     The  law  presumes  the 
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attorneys  had  the  necessary  authority,  and 
the  burden  is  on  the  party  seeking  to  set 
aside  a  consent  Judgment  to  prove  that  no 
such  authority  existed.  Gardiner  v.  May,  172 
N.  G.  192,  89  S.  E.  955. 

[5,  6]  3.  The  defendants  have  been  guilty 
of  great  laches  in  making  their  motion.  The 
judgment  was  rendered  in  May,  1910.  The 
summons  was  served  personally  on  both  part- 
ners. It  is  claimed  by  Adams  that  he  did  not 
know  of  the  rendition  of  the  judgment  until 
1917.  He  knew  of  the  pendency  of  the  ac- 
tion, and  that  his  i>artner  was  supervising 
and  attending  to  its  defense.  He  is  guilty  of 
laches  in  not  inquiring  as  to  its  disposition. 
He  is  charged  with  such  knowledge  as  an 
inquiry  would  have  disclosed.  He  cannot  be 
permitted  to  wait  nearly  eight  years  and  then 
say  he  did  not  know  that  his  suit  had  ended 
in  a  judgment  against  him.  Besides,  as  his 
partner  was  acting  for  the  firm,  he  is  charged 
with  such  knowledge  as  his  partner  had. 

Attirmed. 

WALKER,  J.  (concurring).    The  conclusion 

of  the  court  is,  in  my  opinion,  correct;  but 

the  reference  to  Hairston  v.  Garwood,  123 

N.  C.  345,  31  B,  E.  653,  in  the  connection  it 

is  placed,  may  seem  to  go  beyond  what  that 

case  decides.'    There  the  defendant  asked  to 

set  aside  the  judgment,  as  being  irregular, 

and  as  taken  on  account  of  his  excusable 

neglect.     The  presiding  judge  merely  held 

that  it  was  not  irregular,  and  refused  to  set 

it  aside,  and  that  ruling  was  affirmed  on 

appeal ;  but  the  learned  justice,  who  wrote 

the  opinion  of  this  court  said: 

"If  the  judgment  had  shown  upon  its  face 
that  it  had  been  entered  as  the  result  of  a 
ccmpromise  made  by  the  attorney,  and  that  the 
judgment  had  been  entered  by  his  consent,  the 
question  would  be  a  very  different  one  from 
the  one  presented  by  this  record.  That  ques- 
tion is  not  before  us  and  we  need  not  discuss 
it  On  the  subject,  however,  the  case  of  Moye 
V.  Cogdell,  69  N.  C.  at  page  95,  may  be  read 
with  interest." 

In  Moye  v.  Cogdell,  supra,  the  court  held, 

as  shown  by  the  headnote,  that: 

"An  attorney  cannot  compromise  his  client's 
case  without  special  authority  to  do  so,  nor 
can  he,  without  such  authority,  receive  in  pay- 
ment of  a  debt  due  his  client  anything  except 
the  legal  currency  of  the  country,  or  bills  which 
pass  as  money  at  their  par  value  by  the  com- 
mon consent  of  the  community.  A  subsequent 
ratification  of  the  acts  of  the  attorney  is  equiva- 
lent to  a  special  authority  previously  granted 
to  do  those  acts,  but  it  must  be  the  ratification 
of  the  client  himself  and  not  of  his  agent" 

See  Cox  v.  Boyden,  167  N.  0.  320,  83  S.  E. 
246 ;  Lance  v.  Russell,  157  N.  C.  448,  73  S.  B. 
151. 

There  is  a  presumption  that  an  attorney 
has  the  requisite  power  to  act,  where  a  judg- 
ment is  taken  against  his  client  (Gardiner  v. 
May,  172  N.  C.  192,  89  S.  B.  955);  for,  hav- 
ing the  apparent  authority,  the  law  will  not 


presume  that  he  has  committed  a  wronft 
and  acted  without  the  actual  authority.  We 
said,  in  HarrUl  v.  Railroad  Ck).,  144  N.  a 
543,  57  S.  B.  882: 

"The  counsel  who  signed  the  case-agreed  in 
behalf  of  the  defendant  was  actually  its  at- 
torney at  the  time,  and  representing  it  in  this 
case  at  the  term  of  the  court  when  the  case  was 
settled.  He  had,  apparenUy,  all  the  authority 
necessary  to  act  in  the  premises,  and  because 
he  failed  to  observe  special  private  instructions 
as  to  the  manner  of  defending  the  suit  is  no 
reason,  in  our  opinion,  under  the  circumstances 
of  this  case,  why  the  judgment  should  be  set 
aside,  as  he  appeared  to  be  dothed  with  general 
authority  to  act  for  the  defendant.  Greenlee 
V.  McDowell,  39  N.  O.  485 ;  Branch  v.  Walker, 
92  N.  0.  89;  Beck  v.  Bellamy,  93  N.  O.  129; 
Weeks  on  Attorneys,  §  222;  Rogers  t.  Mc- 
Kenzie,  81  N.  C.  164." 

And  this  authority  to  act  for  his  client 
extends  to  and  embraces  all  things  done 
within  the  scope  of  his  authority,  as  held 
in  Westhall  v.  Hoyle,  141  N,  C.  337,  63  S.  E. 
863.  The  presumption  that  he  has  acted 
within  the  limit  of  his  authority  will  be  in- 
dulged, even  where  he  agrees  to  a  compro- 
mise or  settlement  of  his  client's  interests* 
in  the  absence  of  evidence  to  the  contrary. 

In  this  case  there  was  previous  consent 
by  the  clients  to  what  was  done.  The  firm 
was  represented  by  one  of  the  copartners, 
who  was  clothed  with  full  power  to  act  in 
the  matter  for  the  partnership,  and,  of 
course,  his  consent,  which  was  giyen  to  the 
attorneys,  clothed  the  latter  with  the  neces- 
sary authority  to  act,  as  they  did.  In  agree- 
ing to  the  judgment.  So  that,  however  de- 
rived, the  power  existed,  and  the  action  of 
the  attorneys  was  fully  justified. 

I  am  rather  inclined  to  the  opinion  that, 
in  this  case,  the  attorneys  were  exercising 
their  ordinary  authority,  in  the  conrse  of 
the  litigation,  and  not  surrendering,  sacri- 
ficing, or  even  compromising,  any  ri|^t  of 
their  client.  It  was  a  chance  between  evils^ 
or  the  selection  of  chances,  and  they  jirop^" 
ly  chose  the  lesser  of  the  two  in  the  one  case, 
and  the  less  hazardous  of  the  two  in  the 
other,  by  eliminating  the  fraud,  Which  was 
the  dangerous  element,  and  letting  judgment 
go  by  default  for  the  debt,  as  it  does  not 
appear  that  their  client  had  any  real  or  meri- 
torious defense  to  the  cause  of  action  for 
the  same,  and,  if  he  had,  the  attorneys  do 
not  seem  to  have  been  informed  of  it.  They 
were  merely  serving  their  client  by  exercis- 
ing their  judgment  and  professional  skill  in 
his  behalf  and  in  furtherance  of,  what  they 
deemed  to  be,  his  best  interests,  as  was  done 
in  HarriU  v.  Railroad  Co.,  supra.  It  would 
seem  that  defendants  have  been  tardy  ia 
asserting  their  claim.  They  were  a  long  time 
finding  out  that  they  had  been  wronged,  and 
were  guilty  of  such  laches  as  should  bar 
their  present  application  for  relief. 
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(176  N.  C.  418) 

McI^AN  et  aL  v.  McDOKALD  et  al. 

(No.  418.) 

(Supreme  Court  of  North  Carolina.     April  24, 

1918.) 

1.  Appeal  and  Ekrob  <®=>797(3)— Dismissal 
ON  Appeal  —  Failure  to  Docket  Case  in 
Time— Laches  of  Appellee. 
A  motion  to  docket  and  dismiss  an  appeal 
made  at  the  first  term  after  the  trial  will  not  be 
entertained   where   appellant  dockets  his  tran- 
script before  the  motion  to  dismiss,  under  rules 
5.  7.  and  17  (81  S.  E.  vU,  viii,  ix). 

Z  Appeal  and  Brbob  €:=3>765— Dismissal  of 
Appeal—Gbounds. 
Where  cause  was  docketed  too  late  to  be 
heard  at  a  term  on  appeal,  the  brief  need  not  be 
filed  until  the  time  required  by  rule  34  (81  S. 
C  xii)  before  the  call  for  hearing  at  the  next 
term. 

3.  Appeal  and  Ebbob  ^=:>797(2)  —  Dismissal 
of  Appeal—Gbounds. 
Where  transcript  was  filed  too  late  for  hear- 
ing at  a  term  on  appeal,  but  before  ipotion  to 
dismiss,  a  motion  to  dismiss  on  ground  that  as- 
signments of  error  were  not  grouped  and  num- 
bered as  required  by  rule  19(2)  (81  S.  E.  x) 
could  not  be  entertained  until  the  following 
term. 

Action  by  R.  W.  McLean  and  others 
against  D.  A.  McDonald  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appealed. 
Motion  by  defendants  to  dismiss  appeal. 
Denied. 

H.  F.  Seawell,  of  Carthage,  for  defendants. 

CLARK,  C.  J.  The  appellee  moves  to  dis- 
miss the  appeal  upon  the  following  grounds: 

(1)  That  the  transcript  was  not  docketed 
"seven  days  before  entering  upon  the  call  of 
the  docket  of  the  district  to  which  it  be- 
longs," as  required  by  rules  6,  7,  and  17  of 
this  court  (81  S.  E.  vli,  viU,  ix) ;  (2)  "the  as- 
signments of  error  are  not  grouped  and  sepa- 
rately numbered,  immediately  before  or  after 
the  signature  to  the  case  on  appeal,  or  else- 
where in  the  transcript,  as  required  by  rule 
19(2)"  (81  S.  E.  X) ;  (3)  the  appellant  faUed 
to  "file  brief  by  12  o'clock  noon  on  Tuesday 
of  the  week  preceding  the  call  of  the  dis- 
trict to  which  the  cause  belongs,"  as  re- 
quired by  rule  34  (81  S.  E.  xii). 

[1]  This  case  was  tried  at  September  term, 

1917,  of  Moore,  and,  if  not  docketed  here  at 

our  last  term  (as  it  might  have  been),  it  was 

required  under  the  rule  to  be  docketed  at 

this  term,  being  the  first  term  of  this  court 

beginning  after  the  trial  below.    Rules  5  and 

17  require  that,  in  order  to  be  heard  at  this 

term,  the  appeal  must  be  docketed   "seven 

days  before  entering  upon  the  call  of  the 

docket  of  the  district  to  which  it  belongs." 

Rule  17  provides  that,  If  not  docketed  by 

that  time  at  this  term,   the   appellee  may 

file  a  certificate,  in  the  form   required  by 

that   rule,  and  have  the  appeal  dismissed. 

But  there  is  the  further  provision  in  rule  5: 

"If  not  so  docketed,  the  case  shall  be  contin- 
ued or  dismissed  under  rule  17,  if  the  appellee 
files  a  proper  certificate  prior  to  the  docketing 
of  the  transcript." 


In'  Triplett  v.  Foster,  118  N.  O.  389,  18 

S.  E.  714,  It  is  held: 

"A  motion  to  docket  and  dismiss  an  appeal 
made  at  the  first  term  after  the  trial  below  will 
not  be  entertained  when  the  appellant  brings  up 
and  dockets  his  transcript  at  that  term  before 
the  motion  to  dismiss." 

This  case  itself  cites  precedents,  and  the 
citations  thereto  are  set  out  in  the  Anno. 
Ed.  The  authorities  to  this  effect  are  re- 
viewed and  reaffirmed  in  Benedict  v.  Jones, 
131  N.  C.  473  [42  S.  E.  ©09],  and  cases  cited 
thereto  in  the  Anno.  Ed.  In  that  case  it  is 
said: 

"Of  course,  if  the  appeal  is  not  docketed  till 
after  the  termination  of  such  next  ensuing  term 
(after  the  trial),  it  will  be  dismissed.  Burrell  v. 
Hughes,  120  N.  C.  277,  26  S.  B.  782;  State  v. 
James,  108  N.  C.  792,  13  S.  E.  112.  The  laches 
of  the  appellee  in  not  moving  to  dismiss  under 
rule  17,  as  soon  as  he  might,  will  not  authorize 
the  appellant  to  docket  after  that  term." 

The  motion  of  the  appellee  to  dismiss  un- 
der rule  17  must  therefore  be  denied.  It  was 
the  appellee's  fault  that  he  did  not  docket 
and  move  to  dismiss  under  rule  17  before 
the  appellant  docketed  the  transcript  at 
this  term.  Gupton  v.  Sledge,  161  N.  C.  214, 
76  S.  E.  527,  citing  Benedict  v.  Jones,  131 
N.  C.  473,  42  S.  E.  909,  and  Laney  v.  Mackey, 
144  N.  C.  630,  57  S.  B.  386. 

[2]  In  Gupton  v.  Sledge  the  court  says: 

"The  case  thus  being  docketed,  though  too  late 
for  hearing  at  this  term,  a  motion  to  dismiss  for 
failure  to  print  the  record  and  file  printed  brief 
cannot  avail,  as  these  things  are  required  to  be 
done  at  the  time  required  before  the  call  for 
hearing  at  the  next  term.*' 

This  disposes  of  the  third  ground  of  the 
appellee's  motion  to  dismiss. 

[3]  For  the  same  reason  we  cannot  now 

consider  the  other  ground  of  his  motion  that: 

"The  assignments  of  error  are  not  grouped 
and  separately  numbered  in  the  transcript  on 
appeal  in  accordance  with  rule  19(2)." 

That  is  a  matter  which  will  come  up  when 
the  case  is  regularly  reached  for  argument. 
At  present  it  is  continued  under  rule  5,  and 
is  not  before  us.  It  may  be  that,  if  there 
is  a  defect  to  this  effect,  the  appellant  may 
take  steps  to  cure  the  same -by  a  certiorari 
or  otherwise  before  the  case  is  reached  for 
argument  at  next  term. 

Motion  denied. 


(176  N.  C.  420) 

In  re  CHISMAN'S  WILU 

(No.  386.) 

(Supreme  Court  of  North  Carolina.     April  24, 

191&) 

1.  Wills  ^=:»213  —   **Pbobatb  in  Common 
Form." 

The  probate  of  a  will  in  common  form  is 
an  ex  parte  proceeding,  and  no  one  interested 
is  before  the  clerk  except  tho  proponents  and 
witnesses. 

2.  Wills  <&=>316(1)— Trial  of  Issue— Devi- 
SAViT  Vel  Non. 

When  an  issue  of  devlsavit  vel  non  is  rais- 
ed by  caveat,  it  is  tried  in  the  superior  court 
in  term  by  jury. 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DigMts  and  Index^i 
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8.  Wills  ^=s>289— Pbobatb  in  Solemn  Form 
—Burden  of  Proof. 
Upon  the  trial  of  an  issue  dcvisavit  yel  non, 
the  propounder  carries  the  burden  of  establish- 
ing the  formal  execution  of  the  will  by  proving 
the  will  per  testes  in  solemn  form. 

4.  Wills  <&=>294— Probate  in  Solemn  Form 

—Subscribing  Witnesses. 
Upon  the  trial  of  an  issue  of  devisavit  tcI 
non,  the  propounder  must  call  the  subscribing 
witnesses  or  by  accounting  for  their  absence  re- 
sort to  the  next  best  competent  evidence. 
6.  Wills  ^»424— Probate  in  Common  Form 

—Parties  Bound. 
The  proceedings  in  common  form  before  the 
clerk  are  ex  parte,  and  not  binding  on  the  ca- 
veators, who  are  not  parties. 

6.  Wills  <S=>293(1)  —  Probate  in  Common 
Form— Substantive  Evidence. 

'  Affidavits  taken  before  the  clerk  when  a 
will  is  probated  in  common  form  are  not  sub- 
stantive evidence  except  in  certain  cases  pro- 
vided by  statute. 

7.  Wills  <8==>293(1)  —  Probate  in  Solemn 
Form-Evidence— Admissibility 

On  trial  of  issue  of  devisavit  vel  non  after 
the  witnesses  for  the  will  have  been  sworn,  their 
affidavits  takeh  before  the  clerk  when  the  will 
was  probated  in  common  form  are  competent 
only  to  corroborate  them. 

8.  Wills  ^=:»293(1)  —  Probate  in  Solemn 
Form— Evidence— Admissibility. 

In  trial  of  issue  devisavit  vel  non,  the  men- 
tal capacity  as  well  as  undue  influence  being 
in  issue,  and  the  witnesses  to  the  will  having 
testified  that  they  did  not  know  what  the  men- 
tal condition  of  testatrix  was,  the  affidavits  of 
such  witnesses  taken  before  the  clerk  when 
the  will  was  probated  in  common  form,  and  in 
which  they  deposed  that  testatrix  was  of  sound 
mind  and  memory,  were  inadmissible,  since  evi- 
dence competent  solely  as  corroborative  must 
tend  to  corroborate. 

9.  Witnesses  ^=»140(6)— Transaction  with 
Deceased  Person. 

Declarations  of  testatrix  constituting  vital 
evidence  tending  to  establish  the  will  and  rebut 
the  charge  of  undue  influence  cannot  be  proved 
by  the  testimony  of  the  principal  beneficiary  un- 
der the  will  in  view  of  Revisal  1905,  §  1631, 
prohibiting  evidence  of  transactions  with  a  de- 
ceased person. 

Appeal  from  Superior  Court,  Stokes  Coun- 
ty ;   Harding,  Judge. 

In  the  matter  of  the  estate  of  Augusta  Cbis- 
man,  deceased.  Caveat  after  will  was  admit- 
ted to  probate  in  common  form  by  Wm.  Wade 
Chisman  and  others.  From  Judgment  admit- 
ting will  to  probate,  ca^ators  appeal.  New 
trial. 

This  is  an  appeal  from  an  issue  of  devlsa- 

At  vel  non,  viz.: 

"Is  the  paper  writing  propounded  for  probate 
dnd  every  part  thereof  the  last  will  ana  testa- 
ment of  Mrs.  Augusta  Chisman?  Answer: 
Yes." 

From  the  Judgment  rendered,  caveators  ap- 
pealed. 

N.  O.  Petree,  of  Danbury,  C.  O.  McMichael, 
of  ReidsviUe,  and  E.  B.  Jones,  of  Winston- 
Salem,  for  appellants.  Louis  M.  Swink  and 
J.  E.  Alexander,  both  of  Wlnston-Salem,  for 
appellees. 

BROWN,  J.  After  the  two  witnesses  to  the 
will,  Franklin  and  Young,  had  been  examin- 


ed, the  propounders  <^ered  their  aflldavlts 
taken  before  the  clerk  when  the  will  was  pro- 
bated in  common  fomu  These  were  Q.dmitted 
as  corroborative  evidence. 

[1-6]  The  probate  of  a  will  in  common 
form  is  an  ex  parte  proceeding,  and  no  one 
Interested  Is  before  the  clerk  except  the  pro- 
pounders and  witnesses.  When  an  issue  of 
devisavit  vel  non  is  raised  by  caveat,  it  is 
tried  in  the  superior  court  in  term  by  a  Jury. 
Upon  such  trial  the  propounder  carries  the 
burden  of  proof  to  establish  the  formal  ex- 
ecution of  the  will.  This  he  must  do  by 
proving  the  will  per  testes  in  solemn  form. 
He  must  call  the  subscribing  witnesses,  or,  by 
accounting  for  their  absence,  resort  to  the 
next  best  competent  evidence  obtainable.  In 
re  Hodgepeth,  150  N.  C.  245,  63  S.  B.  1025. 
The  proceedings  in  common  form  before  the 
clerk  are  ex  parte  and  not  binding  on  the 
caveators,  who  were  not  parties.  The  affida- 
vits of  the  witnesses  are  not  substantive  evi- 
dence, except  in  certain  cases  provided  by  the 
statute. 

[7]  After  the  witnesses  for  the  will  have 
been  sworn  and  examined,  their  affidavits 
are  competent  evidence  only  to  corroborate 
them,  and  the  affidavits  of  FVanklin  and 
Young  were  so  offered.  The  objectioD  that 
the  affidavits  did  not  tend  to  corroborate  the 
witnesses  should  have  been  sustained. 

[8]  It  was  the  mental  capacity  of  the  testa- 
trix, as  well  as  undue  influence,  that  was  In  is- 
sue. Upon  their  examination  as  witnesses 
when  subject  to  cross-examination  both  wit- 
nesses testified  that  they  did  not  know  what 
her  mental  condition  was  and  could  not  testify 
to  it.  In  their  affidavits  taken  by  the  derk 
in  the  usual  formula  the  witnesses  deposed 
that  "Mrs.  Augusta  Chisman  was  of  sound 
mind  and  memory."  The  affidavits  did  not 
corroborate  the  witnesses,  and,  not  being 
corroborative,  they  should  have  been  exclud- 
ed. As  presented  to  the  jury,  they  had  the 
force  and  effect  of  substantive  evidence  as  to 
her  mental  condition.  Evidence  competent 
solely  as  corroborative  must  tend  to  corrobo- 
rate;  otherwise  it  should  be  excluded. 

[9]  Upon  the  trial  Mrs.  Martha  Hanes,  the 
principal  beneficiary  under  the  will,  was  of- 
fered as  a  witness  by  the  propounders.  She 
was  asked  this  question: 

*'Whnt  do  you  know  about  the  preparation  of 
this  will,  if  anything?  (Objection  by  caveator?. 
Overruled.  Exception  by  caveators.)  A.  She 
told  me  she  had  made  her  will  willing  me  her 
property,  that  she  had  changed  the  nrst  will 
leaving  my  sister  out,  and  that  she  copied  this 
from  the  nrst  will  so  that  she  would  know  that 
it  was  written  correctly."* 

The  objection  should  have  been  sustained, 
as  the  witness  was  a  beneficiary  and  directly 
Interested  in  the  result  of  the  proceeding 

As  long  ago  as  1S79  it  was  held  that  the 

propounders  and   caveators   to   a  contested 

will  are  parties  to  the  proceeding  within  the 

spirit  and  meaning  of  section  343,  Code,  now 

J  Revisal,  §  1631,  which  excludes  the  testimony 
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of    parties    In    certain    cases.      Pepper    v. 
Broughton,  80  N.  C.  251. 

It  is  true  that  this  court  has  held  in  Me- 
Leary  ▼.  Norment,  84  N.  C.  235,  and  more  re- 
cently in  Rakestraw  v.  Pratt,  160  N.  C.  43T, 
76  S.  E.  259,  that: 

"In  an  action  to  set  aside  a  deed  or  will  on 
the  ground  of  mental  incapacity  of  the  maker 
or  testator  at  the  time  of  their  execution,  it  is 
competent  for  a  witness,  after  testifying  as  to 
his  opinion,  that  the  maker  or  testator  was 
mentally  incompetent  at  the  time  of  the  execu- 
tion of  the  deed  or  will  to  further  testify  as  to 
such  communications  or  conversations  he  had 
had  with  him  upon  which  his  opinion  was  found- 
ed ;  and  as  to  such  the  provisions  of  Revisal,  § 
1631,  prohibiting  evidence  of  transactions  with 
a  deceased  person,  do  not  apply." 

This  case,  however,  does  not  come  within 
the  scope  of  those  precedents.  The  evidence 
of  the  witness  tended  directly  to  establlslt  the 
will,  and  to  prove  that  it  was  the  free  and 
voluntary  act  of  the  testatrix,  and  also  to 
contradict  the  charge  of  undue  influence  al- 
leged by  the  caveators  and  submitted  to  the 
Jury  under  the  issue. 

It  is  held  that  a  witness,  devisee  under  a 
will  executed  In  January,  is  not  competent 
upon  a  trial  of  an  issue  of  devisavit  vel  non, 
to  speak  of  conversations  with  testator  tend- 
ing to  impeach  a  will  executed  in  May  there- 
after. Hathaway  v.  Hathaway,  91  N.  O.  139. 
Again,  it  is  held  that  It  was  not  competent 
to  prove  by  a  witness  caveator  Interested  In 
the  result  declarations  of  testator  offered  for 
the  purpose  of  showing  undue  influenKse. 
Linebarger  v.  Llnebarger,  143  N.  C.  229,  55 
S.  E.  709,  10  Ann.  Cas.  696. 

The  conversation  with  the  testatrix  tes- 
tified to  by  the  witness  was  not  a  casual  con- 
versation upon  some  indifferent  subject,  ad- 
mitted in  evidence  as  a  basis  for  forming  an 
opinion  upon  the  sanity  of  the  testatrix,  but 
the  declarations  constitute  very  vital  evidence 
tending  to  establish  the  will  and  to  rebut  the 
charge  of  undue  influence.  Sucn  declarations 
may  not  be  proven  by  a  witness  interested  in 
the  result  of  the  action.  Bunn  v.  Todd,  107 
N.  O.  266,  11  S.  E.  1043, 

New  trial. 


(175  N.  C.  423) 

TAYLOR  V.  CITX  OF  GREENSBORO  et  aL 

(No.  391.) 

(Supreme  Court  of  North  Carolina.     April  24, 

19ia) 

1.  Municipal  Corporations  ^=:»46— Charter 
— Amen  dment— Referendum— Ballots. 

That  in  a  referendum  election  to  amend  city 
charter  pursuant  to  Pub.  Laws  1917,  c  136,  pt 
7,  the  ballots  were  small  rectangular  pieces  of 
paper  of  two  kinds  upon  one  of  which  was  only 
the  words  "for  the  proposed  amendment  to  city 
charter,"  and  upon  the  other  **against  the  pro- 
posed amendment  to  city  charter,"  did  not  in- 
validate the  election. 

2.  Appeal  and  Error  ^=>843(1)— Moot  Ques- 
tions—Referendum to  Amend  Charter- 
Voting  Booth. 

That  in  a  referendum  election  to  amend 
citv  charter  pursuant  to  Pub.  Laws  1917,  c. 
136,  pt.  7,  no  booth  was  provided  and  persons 


who  were  not  election  officials  or  officials  of  the 
city  were  permitted  to  stand  within  a  few  feet 
of  the  ballot  box,  becomes  academic  upon  ex- 
press admission  that  no  person  was  interfered 
with  or  prevented  from  casting  a  free  ballot, 

3.  Municipal  Corporations  ^=»62  — Ordi- 
nances Establishing  Board  of  Educa- 
tion—Validity. 

An  ordinance  giving  the  board  of  education 
power  to  say  what  taxes  within  prescribed  lim- 
its are  necessary  to  maintain  the  schools  is  not 
subject  to  objection  that  it  vests  in  such  board 

f}ower  of  a  body  politic  where  the  tax  is  to  be 
evied  by  the  city  commissioners;  the  board  in 
such  case  not  being  a  separated  and  unrelated 
corporation,  but  a  co-ordinate  branch  of  the  city 
government 

4.  Municipal  Corporations  ^=>46— Charter 
Amen  dment— Validity— Premature  Deter- 
mination. 

An  election  adopting  a  charter  amendment 
placing  control  of  city  schools  in  a  board  of 
education,  instead  of  city  commissioners,  wiU 
not  be  held  invalid  upon  the  ground  that  the 
amendment  confers  upon  the  board  the  power 
of  eminent  domain  and  allows  it  to  divert  school 
funds;  there  having  been  no  attempt  by  the 
board  to  exercise  such  powers  making  decision 
premature. 

5.  Municipal  Corporations  ^=:>46  — Char- 
ter Amendments— Election— Ballots. 

A  municipal  referendum  election  under  Pub. 
Laws  1917,  c.  136,  pt.  7,  submitting  an  ordi- 
nance amending  the  charter  so  as  to  create  a 
board  of  education,  and  increasing  tbe  maxi- 
mum tax  rate  for  schools,  submitted  but  one 
proposition  requiring  but  one  ballot  for  or 
agamst  the  amendment. 

Appeal  from  Superior  Court,  Guilford 
County ;  Adams,  Judge. 

Action  by  C.  C.  Taylor  against  the  City  of 
Greensboro  and  others.  Judgment  tor  de- 
fendants,   and   plaintiff   appeals.     Affirmed. 

This  is  an  action  brought  by  the  plaintiff, 
a  citizen  and  taxpayer  of  the  city  of  Greens- 
boro, for  the  purpose  of  having  an  election 
declared  void.  The  election  was  held  upon  a 
referendum  submitting  to  the  voters  an  ordi- 
nance passed  by  the  board  of  commissioners 
of  said  dty  for  the  creation  of  a  school  hoard 
and  increasing  the  maximum  rate  for  taxa- 
tion for  school  purposes  from  30  cents  to  50 
cents.  The  case  was  heard  in  the  superior 
court  of  Guilford  county  by  Adams,  Judge, 
upon  complaint,  answer,  and  facts  agreed. 
The  judge  rendered  the  following  Judgment 
and  opinion: 

This  cause  i9  heard  on  an  agreed  statement 
of  facts. 

The  plaintiff  asks  that  the  election  referred  to 
in  the  pleadings  be  declared  void,  and  that  the 
defendants  be  enjoined  from  exercising  any 
right  or  power  which  the  election  purports  to 
confer.  He  bases  his  prayer  for  judgment  upon 
the  allegations  in  paragraphs  11,  13,  14,  and 
15  of  tbe  complaint. 

1.  The  plaintiff  claims  that  the  ballots  cast 
were  not  of  tbe  prescribed  form.  It  is  agreed 
that  the  ballots  were  small  rectangular  pieces 
of  paper  of  two  kinds;  that  upon  one  were 
only  tne  words,  "For  the  proposed  amendment 
to  city  charter,"  and  upon  the  other  only  the 
words,  "Against  the  proposed  amendment  to 
city  charter'* ;  that  the  resolution  providing  for 
the  election  w^as  adopted  after  six  days  from 
the  date  it  was  introduced,  and  was  published 
once  a  week  for  four  weeks  in  two  daily  news- 
papers in  the  city;    that  the  number  of  regis- 
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tered  and  qualified  yoters  was  791,  the  number 
of  votes  cast  for  the  amendment  414,  and 
against  the  amendment  58,  leaving  319  of  those 

aualified  not  voting.  There  is  no  suggestion  in 
iie  facts  agreed  that  the  voters  did  not  com- 
prehend the  purpose  and  scope  of  the  proposed 
amendment.  The  clause  "Stating  the  nature  of 
the  proposed  ordinance"  (Charter,  §  29B)  is  di- 
rectory, even  if  it  be  conceded  that  the  nature 
of  the  proposed  ordinance  is  not  stated  in  the 
ballot.  The  form  of  the  ballot  in  my  opinion 
does  not  vitiate  the  election. 

2.  The  plaintifE  insists  that  the  election  is 
void  because  the  board  of  commissioners  failed 
to  provide  a  place  in  which  the  voter  might  pre- 
pare his  ballot  in  secret.  It  is  admitted  that  no 
booth  was  provided,  and  that  persons  who  were 
not  election  officials  or  officials  of  the  citv  were 
permitted  to  stand  within  a  few  feet  of  the  bal- 
lot box.  This  (question  becomes  academic  upon 
the  express  admission  that  no  person  was  inter- 
fered with  in  voting  or  prevented  from  casting 
a  free  ballot. 

3.  The  1)1  ain tiff  contends  that  the  board  of 
education  is  not  lawfully  constituted,  and  that 
the  attempt  to  vest  in  this  board  tne  powers 
of  a  bod^  politic  is  ultra  vires.  He  argues  that 
the  election  of  the  board  of  education  by  the 
board  of  commissioners  is  the  creation  by  the 
municipality  of  a  distinct  corporation  which  has 
no  power  to  levy  a  tax  or  to  condemn  land. 
Chapter  136,  Public  Laws  1917,  was  enacted 
pursuant  to  the  amendments  of  article  8  of  the 
Constitution.  While  the  board  of  education 
may  say  what  tax  within  the  prescribed  limits 
is  necessary^  to  maintain  the  schools,  the  tax 
is  to  be  levied  by  the  board  of  commissioners; 
and,  while  it  is  made  the  duty  of  the  board  of 
commissioners  to  levy  the  tax  certified  bv  the 
board  of  education,  the  latter,  in  contemplation 
of  the  act  of  1917,  is  not  a  separate  and  unre- 
lated corporation,  but  a  co-ordinate  branch  of 
the  city  government  which,  under  the  express 
legislative  power  conferred,  is  authorized  to  as- 
certain and  certify  the  rate  of  taxation  neces- 
sary to  the  maintenance  of  the  city  schools. 

As  to  the  right  of  eminent  domam:  The  Gen- 
eral Assembly  usually  confers  this  power.  But 
the  act  of  1917  specially  provides  that  the  leg- 
islative power  of  the  governing  body  of  a  d^ 
may  be  exercised  as  provided  by  an  ordinance 
or  a  rule  adopted  by  it.  The  correct  interpre- 
tation of  this  law  would  probably  lead  to  the 
conclusion  that  the  board  of  education  is  em- 
powered to  condemn  land  by  virtue  of  the  ordi- 
nance adopted  in  the  exercise  of  legislative  au- 
thority, but  a  decision  of  the  question  is  not 
necessary  for  this  reason:  It  is  not  alleged  in 
the  complaint,  nor  does  it  appear  in  the  facts 
agreed,  that  the  board  of  education  has  under- 
taken to  condemn  the  plaintiflf's  property,  or 
to  exercise  the  right  of  eminent  domain.  It 
would  be  vain  to  declare  the  election  illegal 
upon  the  p6ssibility  of  a  contingency  that  may 
never  occur.  The  same  principle  applies  to 
the  plaintiff's  argument  concerning  the  diver- 
sion of  school  taxes.  Until  such  diversion  is 
attempted,  the  judgment  of  the  court  would  be 
premature. 

4.  The  plaintiff  alleges  that  in  the  election 
two  distinct  and  unrelated  propositions  were 
combined  and  voted  for  on  a  single  ballot,  to 
wit:  The  creation  of  the  board  of  education  and 
the  increase  of  the  maximum  tax  rate.  He 
contends  that  the  election  for  this  reason  is  in- 
valid. In  my  opinion  the  objection  is  not  fatal 
to  the  election. 

The  facts  in  the  case  of  Winston  v.  Bank,  158 
N.  C.  512,  74  S.  E.  611.  on  which  the  plaintiff 
relies,  are  distinguishable.  Moreover,  in  that 
case  it  is  held  that  the  method  of  voting  on  the 

Proposition  of  municipal  indebtedness  under  or- 
inary  conditions  is  for  the  Legislature.  But 
the  very  purpose  and  effect  of  the  act  of  1917 
are  to  confer  upon  municipal  corporations  legis- 


lative powers  •  which  may  be  exerdsed  as  pre- 
scribed by  an  ordinance  of  the  municipality.  In 
the  exercise  of  its  legislative  power  the  city 
adopted  an  ordinance  prescribing  the  form  of 
the  ballot  and  regulating  the  machinery  of  the 
election,  and  thereby  respected  the  legal  princi- 
ple stated  in  the  case  on  which  the  plaintiff 
relies.  It  will  be  observed  that  the  proposed 
increase  in  the  tax  was  adopted  with  the  ap- 
proval of  a  majority  of  the  qualified  voters,  and 
not  by  a  mere  majority  of  tne  votes  cast.  Up- 
on the  pleadings  and  the  facts  agreed,  it  is  or- 
dered and  adjudged  that  plaintiff  take  nothing 
by  his  action  and  the  defendants  go  without  day 
and  recover  costs. 

From  the  Judgment  plaintiff  appeals. 

R.  D.  Douglas  and  Brooks,  Sapp  &  KeUy, 
all  of  Greensboro,  for  appellant  Chas.  A 
Hlnes  and  R.  C.  Strudwick,  both  of  Greens- 
boro, for  appellees. 

BROWN,  J.  [1-4]  For  the  reasons  so  clear- 
ly stated  by  the  learned  Judge  of  tlie  superior 
court,  we  are  of  opinion  his  Judgment  should 
be  affirmed. 

The  case  of  Winston  v.  Bank,  158  N.  G.  512, 
74  S.  £.  611,  presented  a  very  different  ques- 
tion from  the  one  involved  in  this  case.  In 
that  case  it  Is  held: 


*^^ 


'When  a  popular  vote  is  reciuired  to  author- 
ize or  validate  a  municipal  indebtedness,  the 
proposition  should  be  single,  and  when  the  ques- 
tion presented  embodies  two  or  more  distinct 
and  unrelated  propositions,  and  the  voter  is 
only  afforded  opportunity  to  express  his  prefer- 
ence or  decision  on  a  single  ballot,  and  on  th« 
question  as  an  entirety,  the  election  as  a  mU 
is  invalid,  and,  on  objection  made,  in  apt  time 
and  in  a  proper  way,  may  be  disregarded  and 
set  aside. 

It  is  also  held  that  the  method  of  submit- 
ting the  matter  to  a  vote  of  the  people  is  not 
fixed  by  the  Constitution,  but  is  regulated  by 
the  Legislature. 

[5]  There  was  only  one  proposition  submit- 
ted to  the  voters  of  Greensboro,  and  that  was 
to  amend  the  city  charter  in  two  particulars. 
A  proposition  could  be  submitted  to  amend  a 
section  of  a  city  charter  in  a  dozen  particu- 
lars, and  yet  it  would  be  but  one  proposition 
and  require  but  one  ballot  for  or  against  the 
amendment  Briggs  v.  Raleigh^  166  N.  C. 
149,  SI  S.  E.  1084;  Keith  y.  Lockhart,  171 
N.  C.  451,  88  S.  E.  640. 

Affirmed. 

cm  K.  c.  406) 
PHILLIPS  ▼.  GILES.     (No.  S26.) 

(Supreme  Court  of  North  Carolina.     April  24, 

1918.) 

1.  Limitation  of  Actions  ^=>148(3)  —  Ac- 
knowledgment or  Debt  in  Wamwo — Suf- 
ficiency 
Under  Revisal  1905,  S  371,  providing  that 
no  acknowledji^ment  or  promise  shall  be  received 
as  evidence  of  a  new  or  continuing;  contract  from 
which  the  statute  of  limitations  shall  run,  unless 
the  same  be  contained  in  some  writing  signed  by 
the  party  to  be  charged,  a  paper  writin]?.  stating 
in  substance  that  "this  is  to  certify  that  I  owe 
my  dauj^bter  Bettie"  $283.95,  for  money  borrow- 
ed at  different  times,  dated  and  signed  by  tbe 
party  to  be  charged,  was  sufficient. 
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2.  Limitation  of  Actions  ^=5>148(1)  —  Ac- 
knowledgment OF  Debt  in  Wbiting — Suf- 
ficiency. 

Under  Kevisal  1905,  |  371,  either  a  prom- 
ise to  pay  or  an  acknowledgment  of  the  debt 
as  an  existent  obligation  will  suffice,  unless  there 
is  something  to  qualify  the  express  promise  or 
to  repel  that  which  the  law  would  imply  from 
the  definite  acknowledgment  of  a  debt  as  a  sub- 
sisting obligation. 

3.  Tbial  ^=»193(2)--lNaTEUcnoNs--OPiNioN 
or  Judge. 

In  a  suit  to  recover  money  loaned  by  plain- 
tiff to  defendant  intestate,  the  issue  was  whether 
a  paper  writing  sufficient  to  bar  the  statute  of 
limitation  was  signed  by  intestate.  The  court 
instructed:  **The  court  charges  you  if  you  find 
the  facts  as  testified  to  by  the  witnesses  you 
will  answer  that  issue,  *Yes';  the  evidence  be- 
ing that  the  signature  is  that  of  Mary  J.  Klch- 
mond.  If  you  so  find  by  your  direction  and 
with  your  consent,  I  will  write  that  answer  for 
you,  'Yes.'  If  you  find  the  facts  to  be  as  testi- 
fied to  yon  will  answer  the  second  issue  $283.95. 
If  you  so  find  by  your  direction  and  with  your 
consent  I  will  write  the  figures  $283.95  for 
you."  Held,  that  the  expression  of  opinion  by 
the  judge  was  error,  for  which  there  must  be 
a  new  trial. 

Appeal  from  Superior  Court,  Durham 
County ;  Devin,  Judge. 

Action  by  Mrs.  Bettle  M.  Phillips  against 
J.  A.  Giles,  administrator  of  Mary  J.  Blch- 
mond.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    New  trial. 

The  action,  instituted  apparently  in  1917, 
was  to  recover  the  sum  of  $283.95,  for  money 
loaned  by  plaintiffs  to  defendant's  intestate. 
There  was  allegation,  with  evidence  on  part 
of  plaintiff  tending  to  show,  that  in  the  years 
1905  to  1908  and  1910,  plaintiff  loaned  to  in- 
testate, who  was  her  mother,  different  sums 
aggregating  the  amount  in  question,  and,  in 
the  fall  of  1916,  not  long  before  intestate's 
death,  she  executed  a  paper  writing,  acknowl- 
edging said  indebtedness  In  terms  as  follows: 

**Sept.  18,  1916.  This  is  to  certify  that  I, 
Mary  J.  Richmond,  owes  my  daughter,  Bettie 
M.  Phillips  $283.95  (two  hundred  and  eighty- 
three  dollars  and  ninety-five  cents)  for  borrowed 
money  at  different  times.  And  Bettie  is  to 
have  $500.00  (five  hundred  dollars)  out  of  my 
estate  as  a  gift  at  my  death,  as  the  rest  of  the 
children  has  had  something  and  Bettie  nothing. 
Willie  L.  Richmond  and  Johnnie  D.  Richmond 
each  got  land.  And  Mary  Fannie  Chambers 
got  b  $1,000  (thousand  dollars),  $500  (five  hun- 
dred) as  a  gift  and  $500  (five  hundred)  to  take 
care  of  me  as  long  as  I  live. 

"This  I  witness  my  hand  and  seal. 

"[Signed]    Mary  J.  Richmond." 

Some  time  after  Intestate's  death  and  de- 
fendant's qualification  as  executor,  plaintiff 
presented  her  claim,  and  payment  having 
been  refused,  plaintiff  instituted  the  pres- 
ent suit.  There  was  a  denial  of  indebtedness 
and  of  execution  of  paper  writing  on  part 
of  defendant,  and  also  plea  of  the  statute  of 
limitations.  Plaintiff  presented  the  paper 
writing  and  offered  evidence  tending  to  show 
that  the  signature  was  in  the  handwriting 
of  her  mother,  the  intestate.  T.  B.  Pierce,  a 
witness,  cashier  of  a  bank  in  Durham,  quali- 
fied as  an  expert  in  the  handwriting  of  intes- 
tate, testified  that  such  signature  was  in  her 


handwriting.  On  cross-examination  he  ad- 
mitted there  were  some  ndnor  differences, 
but  adhered  to  his  opinion  that  the  signature 
was  In  the  handwriting  of  intestate,  and 
plaintiff  herself  testified  that  such  signature 
was  in  the  handwriting  of  the  intestate.  It 
was  insisted  for  defendant  that  the  paper 
writing  in  question  was  not  sufiScient  to  re- 
pel the  bar  of  the  statute  of  limitations  oth- 
erwise existent  against  plaintiff's  claim,  and, 
for  that  reason,  moved  for  Judgment  of  non- 
suit Motion  overruled,  and  defendant  ex- 
cfepted. 

The  cause  was  submitted  to  the  Jury,  who 
rendered  verdict  as  follows: 

"(1)  Is  the  signature  to  the  paper  writing, 
dated  September  18^  1916  (Exhibit  2),  offered  in 
evidence  by  the  plaintiff,  that  of  defendant's  in- 
testate, Mary  J.  Richmond?    Answer:    Yes. 

"(2)  What  amount,  if  any,  is  plaintiff  entitled 
to  recover  of  the  defendant?  Answer:  $283.95 
and  Interest." 

The  court  charged  the  Jury  and  defendant 
made  exceptions  as  follows: 

"Upon  the  view  of  law  which  the  court  takes 
in  this  case,  two  issues  are  submitted  to  you : 

**(1)  Is  the  signature  to  the  paper  writing, 
dated  September  18,  1916  (Exhibit  No.  2),  offer- 
ed by  plaintiff,  that  of  defendant's  ijitestate, 
Mary  J.  Richmond?  (a)  The  court  charges  you 
if  you  find  the  facts  to  be  as  testified  to  by  the 
witnesses,  you  will  answer  that  issue  *Yes';  the 
evidence  being  that  the  signature  is  that  of 
Mary  J,  Richmond.  If  you  so  find  by  your  di- 
rection and  with  your  consent  I  will  write  that 
answer  for  you,  *Yps.'  (b>  To  the  foregoing 
part  of  his  honor's  charge  between  the  letters 
(a)  and  (b)  the  defendant  excepted  and  assigns 
the  same  as  error. 

"(2)  What  amount  is  plaintiff  entitled  to  re- 
cover of  defendant?  (c)  If  you  find  the  facts  to 
be  as  testified,  you  will  answer  the  second  is- 
sue $283.95.  If  you  so  find,  by  your  direction 
and  with  your  consent  I  will  write  the  figures 
$283.95  for  you.  (d)  To  the  foregoing  part  of 
his  honor's  charge  between  the  letters  (c)  and 
(d)  the  defendant  excepted  and  assigns  the  same 
as  error. " 


t9 


Judgment  on  the  verdict,  and  defendant  ex- 
cepted and  appealed,  assigning  for  error  the 
ruling  of  the  court,  as  to  the  paper  writing 
helng  sufficient  to  repel  the  bar  of  the  statute 
of  limitations,  the  errors  noted  to  the  charge. 

W.  6.  Bramham,  of  Durham,  for  appellant. 
Bryant  &  Brogden,  of  Durham,  for  appellee. 

HOKE,  J.  [1  ]  Our  statute  on  the  question 
of  preventing  the  bar  of  the  statute  of  limi- 
tations by  reason  of  a  new  promise  (Revlsal, 
§  371)  is  in  terms  as  follows: 

"No  acknowledgment  or  promise  shall  be  re- 
ceived as  evidence  of  a  new  or  continuing  con- 
tract, from  which  the  statutes  of  limitations 
shall  run,  unless  the  same  be  contained  in  some 
writing  signed  by  the  party  to  be  charged  there- 
by; but  this  section  shall  not  alter  the  effect  of 
any  payment  of  principal  or  interest." 

Authority  on  the  subject  is  to  the  effect 
that  it  was  not  the  meaning  of  this  law  in  its 
terms  or  purpose  to  make  any  change  in  the 
character  or  quality  of  the  acknowledgment 
or  promise  heretofore  required  to  repel  the 
bar  of  the  statute,  except   that  the  same 
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should  be  "in  some  writing  signed  by  the 
party  to  be  charged."  Apart  from  this  re- 
quirement, therefore,  our  decisions  both  be- 
fore and  since  are  apposite  to  the  true  in- 
terpretation of  the  law.  This  position  was 
fully  recognized  in  the  recent  case  of  Shoe 
Store  Co.  v.  Wiseman,  174  N.  C,  716,  94  S. 
E.  452,  and  ^n  that  and  many  other  well- 
considered  cases  on  the  subject  it  is  held 
that,  in  order  to  revive  a  debt  which  is  barred 
by  the  statute,  there  should  be  an  express 
unconditional  promise  to  pay  the  same,  or 
that  there  should  be  a  definite,  unqualified 
acljnowledgment  of  the  debt  as  a  subsisting 
obligation  and  from  which  the  law  will  im- 
ply a  promise  to  pay.  Royster  &  Co.  v.  Far- 
rell  and  Wife,  115  N.  C.  306,  20  S  E.  475; 
Taylor  v.  Miller,  113  N.  C.  340,  18  S.  E.  504 ; 
Faison  v.  Bowden,  72  N.  C.  405;  Moore  v. 
Hyman,  35  N.  C.  272;  Smith  v.  Leeper,  32 
N.  C.  86.  In  Faison  v.  Bowden,  supra,  it  Is 
held: 

"The  new  promise,  necessary  to  repel  the  bar 
of  the  statute  of  limitations,  must  be  definite, 
'and  show  the  nature  and  amount  of  the  debt; 
or  must  distinctly  refer  to  some  writing,  or  to 
some  other  means,  by  which  the  nature  and 
amount  of  the  debt  can  be  ■  ascertained.  Or, 
there  must  be  an  acknowledgment  of  a  present 
subsisting  debt,  equally  definite  and  certain, 
from  which  a  promise  to  pay  such  debt  may  be 
implied." 

And  in  Smith  v.  Leeper,  32  N.  C.  86,  the 
true  principle  applicable. is  stated  as  follows: 

"To  repel  the  statute  of  limitations,  a  promise 
tO  pay  must  be  proven,  either  express  or  implied. 


?he  law  will  imply  a  promise,  when  there  is 
an  acknowledgment  of  a  subsisting  debt,  unless 
there  be  something  to  rebut  the  implication." 

The  same  position  has  been  approved  in 
the  decisions  of  the  Supreme  Court  of  the 
United  States  dealing  with  the  question. 
Thus  in  Sftiepherd  v.  Thompson,  122  U.  S. 
235  (7  Sup.  Ct  1231,  30  L.  Ed.  1156),  Asso- 
ciate Justice  Cray,  delivering  the  opinion, 
said: 

"But  in  order  to  .continue  or  to  revive  the 
cause  of  action,  after  it  would  otherwise  have 
been  barred  by  the  statute,  there  must  be  ei- 
ther an  express  promise  of  the  debtor  to  pay 
that  debt,  or  else  an  express  acknowledgment  of 
the  debt,  from  which  his  promise  to  pay  it  may 
be  inferred.  A  mere  acknowledgment,  though  in 
writing,  of  the  debt  as  having  once  existed,  is 
not  sufficient  to  raise  an  imphcation  of  such  a 
new  promise.  To  have  this  effect,  there  must  be 
a  distinct  and  unequivocal  acknowledgment  of 
the  debt  as  still  subsisting  as  a  personal  obliga- 
tion of  the  debtor." 

[2]  It  Is  the  principle  very  generally  pre- 
vailing on  the  subject  and  w*ould  seem  to  be 
required  with  us  by  the  phraseology  of  the 
statute  itself  which  clearly  recognizes  that 
either  a  promise  to  pay  or  acknowledgment  of 
the  debt  as  an  existing  obligation  will  sufiice, 
unless  there  is  something  to  qualify  the  ex- 
press promise  or  to  repel  that  which  the  law 
would  Imply  from  the  definite  acknowledg- 
ment of  the  debt  as  a  subsisting  obligation. 
In  the  cases  cited  and  relied  upon  by  defend- 
ant, chiefly  Wells  v.  Hill,  118  N.  C.  900,  24 
S.  E.  771,  and  Helm  Co.  v.  Griflan,  112  N.  a 


356,  16  S.  EL  1023,  the  beadnotes  and  some 
expressions  in  the  opinions  give  countenance 
to  the  proposition  that,  in  such  cases,  there 
should  biB  both  an  acknowledgment  and  a 
direct  promise  to  pay,  but  a  careful  examina- 
tion of  the  facts  will  disclose  that,  in  the  lat- 
ter, there  was  no  acknowledgment  of  auy 
debt  as  a  subsisting  obligation,  but  only  tliat 
the  defendant  had  formerly  owed  the  plaln- 
tiflf,  and  the  language  of  the  instrument  gave 
clear  indication  that  no  promise  to  renew  the 
obligation  or  pay  the  same  was  intended. 
And  in  Wells  v.  Hill,  supra,  while  there  may 
have  been  an  acknowledgment  of  the  debt, 
the  promise  to  pay  was  indefinite  and  condi- 
tional, and  the  entire  correspondence,  the  ba- 
sis of  the  claim  for  a  renewal,  showed  that 
there  was  no  intent  on  the  part  of  the  prom- 
isor to  recognize  the  debt  as  a  subsisting  ob- 
ligation, or  to  make  an  unconditional  prom- 
ise to  pay.  On  the  facts  presented,  therefore, 
both  of  those  cases  were  well  decided,  and 
neither,  when  properly  interpreted.  Is  oppos- 
ed to  the  position  that  it  will  suffice  to  repel 
the  bar  when  there  is  a  direct  promise  to  pay 
the  debt,  written  and  signed  by  the  party  to 
be  charged  or  a  definite  acknowledgment  of 
the  debt  as  a  subsisting  obligation  and  noth- 
ing in  the  writing  to  qualify  or  repel  the 
promise  that  the  law  will  imply  from  such 
an  acknowledgment.  And  in  the  present  case 
we  fully  concur  in  his  honor's  view  that  the 
paper  writing  contains  a  definite  acknowl- 
edgment of  ttite  debt,  and,  on  its  face,  gives 
clear  indication  that  it  was  intended  as  a  re- 
newal of  the  obligation  as  required  by  the 
statute. 

[3]  While  we  approve  the  ruling  of  his 
honor  in  the  respect  suggested,  \ve  are  of 
opinion  that  there  must  be  a  new  trial  of  the 
cause  by  reason  of  an  erroneous  instruction 
on  the  issues  submitted.  It  is  the  fixed  prin- 
ciple in  oiur  system  of  procedure,  both  by 
statute  and  approved  precedent,  that  a  judge 
in  charging  a  jury  shall  not  give  an  opinion 
whether  a  fact  is  fully  or  sufiSciently  proven, 
"such  matter  being  the  true  ofiSce  and  prov- 
ince of  the  jury"  (iRevisal,  §  535) :  and  it  has 
been  held  with  us  in  many  well-considered 
cases  that  the  inhibition  expends  not  only  to 
the  ultimate  facts,  but  to  all  the  essential  in- 
ferences of  fact  arising  from  the  testimony 
and  upon  which  the  ultimate  facts  necessa- 
rily depend.  This  principle,  recognized  by 
the  court  in  Bank  v.  Pugh,  8  N.  C.  198,  has 
been  again  and  again  approved  in  our  cases. 
Forsyth  v.  Oil  Mill,  167  N.  C.  179.  83  S.  E. 
320 ;  State  v.  Railroad,  149  N.  C.  508-^512.  62 
S.  E,  1088 ;  State  v.  Daniels,  134  N.  C.  6n, 
46  S.  E.  991.  In  the  Forsyth  Case,  the  cor- 
rect principle  is  stated  by  Brown,  judge,  as 
follows: 

"The  converse  of  this  rule  is  true,  and  fur  a 
stronger  reason  a  verdict  can  never  be  dirpcte<l 
in  favor  of  a  plaintiff  when  there  is  any  evidence 
from  which  the  jury  may  find  contrary  to  the 
plaintiff's  contention,  or  where  there  is  evidence 
which  will  justify  an  inference  to  the  contrary 
of  such  contention." 
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And  in  State  y.  Railroad,  supra,  the  court 
said: 

"When  there  was  conflict  in  the  evidence  on 
any  essential  feature  of  the  charge  (here  an  in- 
dictment), or  when,  though  there  be  no  such  con- 
flict, more  than  one  inference  of  fact  was  per- 
missible, and  any  one  of  these  make  for  defend- 
ant's innocence,  the  question  for  his  guilt  or  in- 
nocence was  for  the  jury  and  not  for  the  court." 

In  the  case  presented,  the  witness  Pierce 
and  the  plaintiff  herself,  by  the  proper  and 
legal  interpretation  of  her  evidence,  gave  it 
as  their  opinion  that  the  signature  to  the 
paper  writing  in  controversy  was  in  the 
handwriting  of  the  intestate.  The  ultimate 
fact  was  whether  she  signed  it  or  not.  The 
evidence,  consisting  of  these  opinions,  is  rela« 
vant  and  permits  the  conclusion  that  intes- 
tate signed  the  paper;  but,  on  the  record, 
this  was  an  inference  of  fact  which  the  jury 
might  or  might  not  deduce  from  the  testi- 
mony, and  which  they  should  be  allowed  to 
determine  without  expression  of  opinion  from 
the  judge.  For  this  error  there  must  be  a 
new  trial  of  the  cause,  and  it  is  so  ordered. 

New  trial. 


(175  N.  C.  431) 

DUMAS  V.  TRUSTEES  OF  CHURCH  AT 
ROCKINGHAM.  (No.  412.) 

(Supreme  Court  of  North  Carolina.     April  24, 

1918.) 

1.  Refebencb  ^=s»100(6)'  —  Sbttino  Aside 
FiNDiNOB  OP  Refereet— "Review." 
Under  Revisal  1905,  §  524,  providing  that 
the  report  of  a  referee  shall  be  made  to  the 
clerk  of  the  court  in  which  the  action  is  pend- 
ing, and  that  either  partv  during  the  term  or 
on  ten  days'  notice  to  the  adverse  party  out 
of  term  may  move  the  jud^e  to  "review*'  such 
report  and  set  aside,  modify,  or  confirm  the 
same  in  whole  or  in  part,  defendants'  exception 
to  referee's  report  that  under  all  the  evidence 
he  should  have  found  that  plaintiff  was  not 
entitled  to  recover,  was  in  legal  effect  the  same 
as  if  defendants  had  excepted,  because  the  find- 
ings of  fact  were  contrary  to  the  weight  of  the 
evidence,  and  the  judge  nad  the  power  to  set 
aside  the  findings  and  find  the  fact  anew  from 
the  evidence  taken  and  reported  by  the  referee, 
and  state  his  conclusions  of  law  upon  which 
judgment  was  entered,  where  the  case  was  sub- 
mitted upon  the  pleadings,  the  report  and  ex- 
ception thereto,  and  counsel  after  argument 
agreed  that  the  court  might  take  the  record 
**and  pass  upon  the  whole  case";  the  general 
meaning  of  the  word  "review"  as  used  in  the 
statute  being  to  examine  critically  and  delib- 
erately, its  special  meaning  to  reconsider  or 
revise,  and  its  legal  meaning  to  re-examine  ju- 
dicially. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Review.] 

2. '  Referenge  ^=»100(6)— Report— Review- 
Extent. 
A  judge  of  the  superior  court  in  reviewing 
a  referee's  report  is  not  confined  to  the  question 
whether  there  is  any  evidence  to  support  his 
findings  of  fact,  but  may  also  decide  that  while 
there  is  some  evidence  it  does  not  preponderate 
in  favor  of  plaintiff,  and  thus  find  the  facts  con- 
trary to  those  reported  by  the  referee. 

3.  Appeal  and  Ebbob  ^=>1022(2)— Review  of 
Findings— Referee's  Report. 
The  Supreme  Court  in  considering  a  ref- 
eree's report  does  not  review  the  judge's  find- 


ings, if  there  is  any  evidence  to  support  them, 
and  does  not  pass  upon  the  weight  of  the  evi- 
dence. 

Appeal  from  Superior  Court,  Richmond 
County ;  Ix)ng,  Judge. 

Action  by  one  Dumas  against  the  Trustees 
of  Church  at  Rockingham.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

The  plaintiff  sued  for  the  recovery  of  a 
balance  alleged  to  be  due  on  a  contract,  be- 
tween him  and  the  defendants,  for  the  build- 
ing of  a  church  at  Rockingham,  of  which 
the  defendants  were  trustees.  The  case  was 
referred,  by  consent  of  parties,  and  the  ref- 
eree made  his  report,  to  which  exceptions 
were  filed  by  defendants,  and  among  them 
this  one  appears: 

"For  that  the  referee  finds  that  the  defend- 
ants are  due  the  plaintiff  the  sum  of  $908, 
whereas,  under  all  tne  evidence,  he  should  have 
found  that  the  plaintiff  had  breached  the  con- 
tract and  was  not  entitled  to  recover  any  sum 
from  the  defendants." 

There  are  others  of  a  like  kind,  which 

challenge    the   correctness  of   the   referee's 

finding  that  the  defendants  are  Indebted  to 

the  plaintiff,  and  allege,  on  the  contrary,  that 

the  defendants  owe  the  plaintiff  nothing,  and 

that  his  action  should  be  dismissed.     The 

matter  came  on  to  be  heard  before  Judge 

Long,   at  July   term,  1917,  when,  as  found 

by  the  jndge,  the  following  agreement  was 

entered  into  by  the  parties,  on  account  of  the 

lack  of  time  and  the  consequent  inability  of 

the  Judge  to  hear  the  case: 

"This  action  came  on  for  hearing  before  the 
undersigned  judge  at  July  term,  1917,  of  Rich- 
mond county,  and  was  heard  upon  pleadings  and 
the  report  of  the  referee,  and  exceptions  thereto, 
and  the  argument  of  counsel  representing  the 
plaintiff  and  the  defendants,  and  after  the 
argument,  counsel  on  both  sides  agreed  that  the 
court  might  take  the  record  and  pass  upon  tf^e 
whole  case^  and  render  judgment  at  any  time 
thereafter  when  it  was  able  to  do  so."  (italics 
ours.) 

Judge  Long,  instead  of  passing  on  each 
exception,  found  the  facts  himself  from  the 
evidence  and  stated  his  conclusion  of  law. 
After  going  into  the  matter  in  some  detail, 
showing  the  several  respects  in  which  the 
plaintiff,  as  contractor,  had  failed  to  do  his' 
work  properly,  or  to  perform  his  contract 
according  to  plans  and  specifications,  the 
judge  makes  the  following  findings  of  fact: 

"The  damage  done  to  the  building  by  reason 
of  plaintiff's  failure,  and  the  material,  labor, 
and  expense  incurred  by  the  defendants  in  or- 
der to  remedy  the  defects  arising  from  plain- 
tiff's failure  as  heretofore  found— in  brief,  all 
the  damage  suffered  by  the  defendant  for  and 
on  account  of  the  breach  of  the  contract  by  the 
plaintiff,  and  of  his  renunciation  of  his  contract 
— is  in  excess  of  the  amount  sought  to  be  recov- 
ered by  the  plaintiff  of  the  defendants.  The 
court  does  not  make  its  findings  more  definite 
as  to  this  amount,  because  in  the  view  that  it 
takes  of  the  case  at  this  time,  it  is  confining 
itself  to  the  question  as  to  whether  or  not  the 
plaintiff  is  entitled  to  recover  of  the  defend- 
ants, the  court  finding  that  the  plaintiff  from 
time  to  time  committed  breaches  of  his  contract, 
and  finaUy  renounced  it  and  put  the  defendants 
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under  compulsion  to  take  the  building  in  hand 
or  otherwise  suffer  an  entire  loss  of  the  build- 
ing." 

Judgment  was  rendered  for  tbe  defendants, 
and  plaintiff  appealed. 

John  T.  Bennett  and  W.  R.  Jones,  both  of 
Rockingham,  and  Robinson,  Caudle  &  Pruette, 
of  Wadesboro,  for  appellant.  Fred  W.  By- 
num,  of  Rockingham,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  real  question  in  this  case  is 
whether  the  Judge  had  the  power  to  set  aside 
the  findings  of  the  referee,  or  the  most  of 
them,  and.  find  the  facts  anew  from  the  evi- 
dence taken  and  reported  by  the  referee.  The 
plaintiff  says  that  he  could  not  do  so,  because 
there  were  no  exceptions  to  the  referee's  find- 
ings which  justified  such  a  course.  We  do 
not  so  understand  the  record.  The  defend- 
ants -filed  eleven  exceptions  to  the  referee's 
report,  and  every  one  of  them  (save  one  which 
is  to  the  form  of  the  report)  was  taken  to  the 
findings  of  fact,  and  these  ten  of  them  are 
practically  and  substantially  to  the  effect 
that  the  findings  should  have  been  such  as 
to  show  that  defendants  had  either  paid  all 
that  was  due,  or  that  the  plaintiff,  'for  other 
reasons,  was  not  entitled  to  recover  anything. 
They  amounted,  in  other  words,  to  a  sweeping 
exception  that  the  findings  were  contrary  to 
the  evidence,  and  this  required  the  Judge  to 
review  the  entire  case,  and.  If  he  disagreed 
with  the  referee,  to  find  the  facts  anew,  and 
this  he  did.  It  Is  not  denied  that  the  Judge 
has  the  power  to  review  and  revise  the  re- 
port, but  the  contention  is  that  he  must  ror 
strict  his  rulings  to  the  specific  exceptions 
which  have  been  taken  by  either  party.  If 
this  be  true,  and  the  Judge's  power  Is  not  any 
broader  than  as  stated  by  the  plaintiff,  we 
have  shown  that  the  exceptions  are  of  such 
a  nature  and  so  compr^enslve  as  to  bring 
the  case  even  within  this  restricted  state- 
ment of  the  rule.  The  statute,  however,  gives 
a  wider  scope  to  the  Judge's  power  In  dealing 
with  the  report  of  a  referee.  Revlsal,  S  524, 
provides  that: 

"The  report  of  the  referee  shall  be  made  to 
the  clerk  of  the  court  in  which  the  action  is 
pending;  either  party,  during  the  term  or  upon 
ten  days'  notice  to  the  adverse  party  out  of 
term,  may  move  the  judge  to  review  such  re- 
port, and  set  aside,  modify  or  confirm  the  same 
in  whole  or  in  part,  and  no  judgment  shall  be 
entered  on  any  reference  except  by  order  of  the 
judge." 

It  will  be  noted  that  the  Judge  Is  authoriz- 
ed by  that  provision  to  review,  set  aside,  or 
modify  the  report,  and  this  may  be  done,  as 
to  each  of  these  powers.  In  whole  or  in  part. 
The  general  meaning  of  the  word  "review" 
Is  "to  examine  critically  and  deliberately," 
and  Its  specific  meaning  Is  "to  reconsider"  or 
"to  revise,"  and  In  its  legal  sense  it  means 
*to  re-examine  Judicially."  But  he  may  "set 
aside"  the  report  "or  modify  It,"  and  this  may 
be  done,  as  we  have  seen,  "in  whole  or  In 
part."  This  power,  as  defined  In  the  statute, 
is  a  very  broad  one. 


The  question  has  been  decided  by  this  court 
upon  facts  so  similar  to  those  In  this  record 
that  the  two  cases  cannot  be  distinguished. 
In  Bradcett  t.  Gilliam,  125  N.  G.  380,  ai  SL 
E.  444,  the  present  Chief  Justice  delivering 
the  opinion,  this  court  said: 

"The  fourth  exception  therefore  took  the  en- 
tire ruling  of  the  referee,  that  the  plaintiff  could 
not    recover,    to    the   judge    for   review.      The 

Elaintiff  could  not  bind  the  referee  to  the  reason 
e  gave  for  his  conclusion  while  excepting  to 
the  condnsion.  The  exception  being  bdore  the 
judge,  he  could  overrule,  modifv  or  afiSrm  the 
action  of  the  referee.  He  could  find  the  facts 
himself  and  afSrm,  as  he  did,  the  referee's  con- 
clusion, as  stated  in  the  fourth  exception, 
though  he  reversed  the  reason  given  by  the  ref* 
eree  for  such  result.  The  power  of  the  court 
over  references  is  ver^  broad.  As  is  said  in 
the  late  case  of  Cummings  v.  Swepson»  124  N. 
G.  579  [32  S.  E.  066]:  'The  court  retains  the 
cause  and  its  jurisdiction  in  every  case  of  ref- 
erence, with  power  to  review  and  reverse  the 
conclusions  of  law  of  the  referee,  and  a  discre- 
tion to  modify  and  set  aside  the  report,  and  his 
ruling  in  the  latter  respect  is  not  reviewable 
unless  it  appears  that  such  discretion  has  been 
abused.' " 

The  exception  in  that  case  involTed  the 
same  question  as  we  have  here,  whether  the 
plaintiff  could  recover.  It  was,  at  least,  tan- 
tamount to  saying  that  the  referee  erred  in 
holding  that  plaintiff  could  not  recover,  and 
it  was  60  viewed  by  this  court  125  N.  C, 
382,  34  S.  E.  444.  The  exception  here  does  not 
require  construction  to  show  wliat  question 
is  presented.  It  is  an  objection  to  the  ref- 
eree's report  upon  the  ground  that  he  found 
and  decided  that  plaintiff  could  recover. 
This  is  plainly  expressed,  and  not  merely  to 
be  Inferred  from  the  exception,  and  It  is  re- 
peated in  all  but  one  or  two  of  the  other  ex- 
ceptions. It  was  in  legal  effect  the  same  as 
if  the  defendants  had  excepted  because  the 
findings  of  fact  by  the  referee  were  not  sup- 
ported by  the  evidence,  being  contrary  to  its 
weight.  Jeffords  v.  Waterworks  Co.,  157  N. 
G.  10,  72  S.  E.  624.    This  court  has  said  that: 

"When  exceptions  are  taken  to  a  referee's 
findings  of  fact  and  law,  it  is  the  duty  of  the 
judge  to  consider  the  evidence  and  give  his  own 
opinion  and  conclusion,  both  upon  the  facts 
and  the  law.  He  is  not  permitted  to  do  this 
in  a  perfunctory  way,  but  he  must  deliberate 
and  decide  as  in  other  cases — ^use  his  own  facul- 
ties in  ascertaining  the  truth,  and  form  his  own 
judgment  as  to  fact  and  law.  This  is  required 
not  only  as  a  check  upon  the  referee  and  a 
safeguard  against  any  possible  errors  on  his 
part,  but  because  he  cannot  review  the  referee's 
findings  in  any  other  way.  The  noint  was  pre- 
sented clearly  and  directly  in  Miller  v.  Groome, 
109  N.  C.  148  [13  S.  E.  840],  and  it  contrgls 
this  case."  Thompson  v.  Smith,  156  N.  G.  345, 
72  S.  E.  379. 

See  Credle  v.  Ayers,  126  N.  G.  11,  35  S.  EL 
128,  48  L.  R.  A.  751;  Wallace  v.  Douglass, 
103  N.  G.  19,  9  S.  E.  453 ;  MUler  v.  Groome, 
109  N.  G.  148,  13  S.  E,  840. 

It  was  held  in  Highland  v.  Ice,  75  W.  Va. 
513,  84  S.  E.  252,  that  findings  of  fact  by  a 
referee,  though  entitled  to  weight,  are  not 
conclusive,  and  if  not  Justified  by  the  evi- 
dence may  be  disregarded  or  set  aside  by  the 
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court  and  a  decree  entered  according  to  its 
own  view  of  the  evidence. 

[2,  3]  It  must  be  remembered  that  a  judge 
of  the  superior  court,  In  reviewing  a  referee's 
report,  is  not  confined  to  the  question  whethr 
er  there  is  any  evidence  to  8upi)ort  his  find- 
ings of  fact,  but  he  may  also  decide  that 
while  there  is  some  such  evidence,  it  does 
not  preponderate  in  favor  of  the  plaintiff, 
and  thus  find  the  facts  contrary  to  those  re- 
ported by  the  referee.  The  rule  is  otherwise 
in  this  court  when  a  referee's  report  is  under 
consideration.  We  do  not  review  the  judge's 
findings,  if  there  is  any  evidence  to  support 
them,  and  do  not  pass  upon  the  weight  of  the 
evidence. 

But  Judge  Long  has  found  as  a  fact  that 
the  following  express  agreement  was  made 
by  the  parties,  as  to  his  power  to  find  the 
facts  and  decide  the  case,  and  he  was  there- 
by authorized  (quoting  the  language  of  the 
agreement)  "to  take  the  record,  <md  pMS  up- 
on the  whole  case,  and  render  judgment  at 
any  time  thereafter  he  was  able  to  do  so." 
(Italics  ours.)  So  that  in  any  view  taken  of 
the  matter,  the  judge  had  the  power  to  ex- 
amine and  consider  the  evidence,  find  the 
facts,  and  state  his  conclusion  of  law,  upon 
which  the  judgment  was  entered.  Apart 
from  any  other  valid  reason,  which  justified 
his  course,  the  defendants'  exceptions  alone 
required  him,  and,  at  least,  authorized  him, 
to  do  so. 

Affirmed. 


(176  N.  C.  415) 

COMMERCIAL  NAT.  BANK  v.  SEABOARD 

AIR  LINE  RY.    (No.  251.) 

(Supreme  Court  of  North  CaroUna.    Aoril  24, 

1918.) 

Cabbiers  ^s»59  — BiU/  of  La dino  — Goods 
Not  Received— Bona  Fide  Holder. 
A  common  carrier  is  not  bound  by  a  bill  of 
lading  issued  by  its  agent,  unless  the  goods  were 
actually  received  for  shipment,  and  is  not  es- 
topped by  the  bill  of  lading  from  showing  by 
parol  that  not  goods  were  in  fact  received,  al- 
though the  bill  has  been  transferred  to  a  bona 
fide  bolder  for  value. 

Appeal  from  Superior  Court,  Wake  County'; 
Stacy,  Judge. 

Action  by  the  Commercial  National  Bank 
against  the  Seaboard  Air  Line  Railway. 
Judgment  sustaining  demurrer  to  complaint, 
and  plaintiff  appeals.    Affirmed. 

The  complaint  alleged,  in  effect: 

"That  it  purchased  for  value  and  is  the  owner 
of  certain  bills  of  lading  issued  bjr  the  defend- 
ant company  through  its  local  freight  office  in 
the  city  of  Raleigh  which  were  made  to  the 
Haleigh  Grain  &  Milling  Company  and  indors- 
ed to  the  order  of  plaintiff,  on  which  bills  of 
lading  drafts  were  attached,  drawn  by  said  Ra- 
leigh Grain  &  Milling  Company  on  the  con- 
signees, payable  to  plaintiff,  which  drafts  plain- 
tiffs discounted  at  their  face  value." 

Then  follows  itemized  statement  of  drafts 
and  bills,  giving  names  of  consignees,  etc., 
and  aggregaUng  $5,091.30;   that  said  drafts 


were  returned  "not  paid,"  with  the  informa- 
tion that  no  goods  had  been  received  by  the 
consignees,  and  that  plaintiff  is  informed  and 
believes  that  the  defendant,  the  Railroad 
Company,  did  not  receive  the  goods  as  repre- 
sented by  the  bills  of  lading  and  no  ship- 
ments were  made  on  account  thereof,  and 
that  the  Raleigh  Grain  &  Milling  Company 
was  totally  insolvent. 

Defendant  demurs  because  it  appears  from 
the  complaint  that  the  goods,  as  represented 
by  the  bills  of  lading  attached  to  the  com- 
plaint>  were  not  actually  received  by  defend- 
ant and  dejjendant  is  not  bound  thereby,  al- 
though they  have  been  transferred  to  a  bona 
fide  holder  for  value,  and  that  the  copy  of 
the  form  of  bill  annexed  to  complaint  con- 
tains the  notation,  shipper's  load,  and  count, 
etc.  There  was  Judgment  sustaining  the  de- 
murrer, and  plaiivtiff  excepted  and  appealed. 

•S.  Brown  Shepherd,  of  Fuquay  Springs, 
for  appellant  Murray  Allen,  of  Raleigh,  for 
appellee. 

HOKE,  J.     In  Williams,  Black  &  Co.  v. 

Railroad,  93  N  C.  42,  53  Am.  Rep.  450,  it  was 

held  that: 

"A  common  carrier  is  not  bound  by  a  bill  of 
lading  issued  by  its  agent  unless  the  goods  be 
actually  received  for  shipment;  and  the  prin- 
cipal is  not  estopped  thereby  from  showing  by 
parol  that  no  goods  were  in  fact  received  al- 
though the  bill  has  been  transferred  to  a  bona 
fide  bolder  for  value." 

This  decision,  fully  approved  in  the  more 
recent  case  of  Peele  v.  Railroad,  149  N.  Cw 
390,  63  S.  E.  66,  has  since  been  the  accepted 
and  unquestioned  law  of  the  state,  and,  to 
our  minds,  the  ruling  is  in  accord  with  right 
reason  and  sustained  by  the  decided  weight 
of  authority  in  other  jurisdictions.  Mo.  Ry. 
V.  McFfedden,  154  U.  S.  155,  14  Sup.  Ct.  990, 
38  L.  Ed.  944 ;  Pollard  v.  Vinton,  105  U  S. 
7,  26  U  Ed.  998;  Ray  &  Roy  v.  Northern 
Pacific  R.  R.,  42  Wash.  572,  85  Pac.  53,  6  L. 
R.  A.  (N.  S.)  302,  7  Ann.  Cas.  728 ;  Baltimore, 
etc.,  R.  R.  V.  Willfens,  44  Md.  11,  22  Am.  Rep. 
26 ;  National  Banli  of  Commerce  v.  Railroad 
Co.,  44  Minn.  224,  46  N.  W.  342,  560,  9  K  R. 
A.  263.  20  Am.  St.  Rep.  566.  The  position  and 
the  principles  upon  which  it  may  be  properly 
made  to  rest  are  very  impressively  stated  by 
Mitchell,  Judge,  in  the  Minnesota  case,  su- 
pra, as  follows: 

"The  reasoning  by  which  this  doctrine  is  usu- 
ally supported  is  that  a  bill  of  lading  is  not  ne- 
gotiable in  the  sense  in  which  a  bill  of  exchange 
or  promissory  note  is  negotiable,  where  the  pur- 
chaser need  not  looli  beyond  the  instrument  it- 
self ;  that  so  far  as  it  is  a  receipt  for  the  goods 
it  is  susceptible  of  explanation  or  contradiction, 
the  same  as  any  other  receipt ;  that  the  whole 
question  io  one  of  the  law  of  agency  ;  that  it  is 
not  within  the  scope  of  the  authority  of  the  ship- 
ping agent  of  a  carrier  to  issue  bills  of  lading 
where  no  property  is  in  fact  received  for  trans- 
portation ;  that  the  extent  of  his  authority,  ei- 
ther real  or  apparent,  is  to  issue  bills  of  lad- 
ing for  freight  actually  received ;  that  his  reel 
and  apparent  authority,  i.  e.,  the  power  with 
which  his  principal  has  clothed  him  in  the  obar- 
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acter  in  which  he  is  held  out  to  the  world,  is 
the  same,  viz.  to  give  bills  of  lading  for  goods 
received  for  transportation ;  and  that  this  lim- 
itation upon  his  authority  is  known  to  the  com- 
mercial world,  and  therefore  any  person  pur- 
chasing a  bill  of  lading  issued  by  the  agent  of  a 
carrier  acts  at  his  own  risk  as  respects  the  exist- 
ence of  the  fact  (the  receipt  of  the  ^oods)  upon 
which  alone  the  agent  has  authority  to  issue 
the  bill,  the  rule  being  that,  if  the  authority  of 
an  agent  is  known  to  be  open  for  exercise  only 
in  a  certain  event,  or  upon  the  happening  of  a 
certain  contingency,  or  the  performance  of  a  cer- 
tain condition,  the  occurrence  of  the  event,  or 
the  happening  of  the  contingency,  or  the  per- 
formance of  the  condition  must  be  ascertained 
by  him  who  would  avail  himself  of  the  results 
ensuing  from  the  exercise  of  the  authority.  An 
examination  of  the  authorities  also  shows  that 
they  apply  the  same  principle  whether  the  bill 
of  lading  was  issued  fraudulently  and  coUusive- 
ly,  or  merely  by  mistake." 

And  further  In  the  opinion,  while  recogniz- 
ing the  force  of  the  opposing  position,  going 
so  far  as  to  say  that  if  the  question  was  res 
Integra,  it  might  be  allowed  to  prevail,  the 
learned  Judge  gives  the  practical  suggestions 
in  support  of  the  court's  decision  as  follows: 

"But,  on  the  other  hand,  it  may  be  said  that 
carriers  are  not  in  the  business  of  issuing  and 
dealing  in  bills  of  lading  in  the  same  sense  in 
which  bankers  issue  and  deal  in  bills  of  ex- 
change; that  their  business  is  transporting  prop- 
erty ;  and  that  if  the  statements  in  the  receipt 
part  of  bills  of  lading  issued  by  any  of  their  nu- 
merous station  or  local  agents  are  to  be  held 
conclusive  upon  them,  although  false,  it  would 
open  so  wide  a  door  for  fraud  and  collusion  that 
the  disastrous  consequences  to  the  carrier  would 
far  outweigh  the  inconvenience  resulting  to  the 
commercial  world  from  the  opposite  rule.  It 
is  also  to  be  admitted  that  it  requires  some  te- 
merity to  attack  either  the  policy  or  the  sound- 
ness of  a  rule  which  seems  to  nave  stood  the 
test  of  experience",  which  has  been  approved  by 
so  many  eminent  courts,  and  under  which  the 
most  successful  commercial  nation  in  the  world 
has  developed  and  conducted  her  vast  commerce 
ever  since  the  inception  of  carriers'  bills  of  lad- 
ing. 

•Suggestions  that,  to  our  minds,  embody  the 
weightier  reason. 

It  is  argued  for  the  plaintiff  that  as  a 
recent  federal  statute  (chapter  415,  Act  Aug. 
29,  1916,  39  U.  S  Stat,  at  Large,  pt.  1,  p.  538 
[Comp.  St  1916,  §§  8601aaa-86(Hw])  makes 
these  bills  of  lading  negotiable,  tHe  question 
of  public  policy  Involved  in  these  cases  and, 
so  far  as  the  federal  decisions  are  concerned, 
is  no  longer  of  weight.  (^  a  cursory  exam- 
ination of  the  statute  in  question,  there  is 
doubt  if  the  law  does  or  was  intended  to 
make  bills  of  lading  negotiable  in  the  full 
sense  of  the  term,  that  is,  to  the  extent  that 
ordinary  commercial  paper  is  so.  Nat.  Bank 
v.  Railroad,  supra,  and  see  an  interesting 
article  on  this  subject  in  Michigan  Law  Re- 
view for  April,  1918,  p.  402.  But,  if  this  be 
conceded,  the  fact  that  such  a  law  was  deem- 
ed necessary  to  bring  about  a  change,  and  that 
Congress  considered  the  subject  with  its  at- 
tendant results  of  such  perplexity  and  im- 
portance as  to  require  a  statute  of  45  sections 
to  deal  with  it  adequately  and  safely,  makes 
rather  against  the  plaintiffs  position  as  to 


f  what  the  law  now  is,  for  ours  is  only  the  Jus 
dicere,  and  leads  to  the  conclusion  also  that. 
If  any  change  is  found  desirable,  it  should 
be  by  the  lawmaking  body,  where  all  the 
practical  suggestions  that  are  presented  in 
such  a  problem  may  be  fully  discussed  and 
determined. 

As  now  advised,  wp  must  adhere  to  our 
former  decision  and  the  Judgment  for  de- 
fendant is  affirmed. 

Affirmed. 

BROWN,  J.,  did  not  sit,  and  took  no  part 
in  the  decision  of  the  case. 


a^S  N.  C.  655) 

COLE  et  al.  t.  BOYD  et  al.    (No.  413.) 

(Supreme  Court  of  North  Carolina.     April  24, 

1918.) 

1.  Trial  ^='256(1)— Submission  of  Issues— 
Insteuctions— Kequests. 

If  .defendants  desired  further  or  different 
issues  submitted,  or  other  instructions  than 
those'  given,  it  was  their  duty  to  make  requests 
therefor. 

2.  Mortgages  ^=»294— Deed  to  Mortgagee- 
Action— Failure  TO  Tender  Issue. 

In  an  action  by  the  heirs  of  a  mortgagor 
against  defendant  mortgagee  to  whom  mortgagor 
had  given  a  deed  to  part  of  the  property  covered 
by  the  mortgage  while  the  relation  of  mortgagor 
and  mortgagee  existed,  where  the  answer  did 
not  allege  that  defendant  bought  for  full  value 
and  without  fraud  or  oppression,  and  tendered 
no  issue  to  that  effect,  the  court  properly  direct- 
ed a  statement  of  the  account  and  a  reconvey- 
ance upon  payment  of  balance  due  on  mortgage 
debt 

3.  Mortgages  ^=>295(1)— Purchase  of  Out- 
standing Title. 

When  a  mortgagee  purchases  the  equity  of 
redemption  or  takes  in  an  outstanding  title,  he 
holds  it  as  additional  security  for  any  indebted- 
ness secured  by  the  mortgage. 

4.  Mortgages  ^=5>294  —  Conveyance  bt 
Mortgagor  to  Mortgagee  —  Bubden  of 
Proof. 

Although  such  a  conveyance  is  not  void,  t 
mortgagee  who  takes  a  conveyance  of  the  mort- 
gaged property  from  the  mortgagor  has  the  bur- 
den of  showing  that  he  took  for  full  value,  and 
that  there  was  no  oppression  or  undue  influ- 
ence: the  rule  *'once  a  mortgage,  always  a  mort- 
gage" applying  in  such  case. 

6.  Appeal  and  Error  <S=>1078(1)  —  AlSSIgn- 
MENTS  Not  Argued— Waiver. 
Exceptions  not  discussed  in  appellant's  brief 
are  deemed  waived  in  view  of  rule  34  (81  S.  E. 
xii),  providing  that  exceptions  in  the  record  not 
set  up  in  appellant's  brief  or  in  support  of  which 
no  reason  or  argument  is  stated  or  authorities 
cited  will  be  taken  as  abandoned. 

6.  Mortgages  ^=:»294  —  Recording  —  Co:f- 
STRucTiVE  Notice. 

Where  a  mortgagee  took  conveyances  from 
the  mortgagor  of  land,  one  who  purchased  from 
mortgagee  while  mortgage  was  on  record  would 
acquire  no  better  title  than  the  mortgagee. 

7.  Mortgages  ^=s>294— Peremptory  Instrco- 

TION. 

In  an  action  to  have  a  mortgagee  to  whom 
mortgagor  had  conveyed  land  declared  a  trus- 
tee, the  court  instructed;  "The  jury  is  instruct- 
ed that  the  relation  of  mortgagor  and  mortgagee 
is  one  of  trust  and  confidence;  that  the  mort- 
gagee is  trustee;  that  when  a  mortgagee  buys  a 
superior   or   paramount  outstanding   title— out- 
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standing  in  some  one  else— he  buys  and  holds 
the  same  for  the  benefit  of  the  mortgagor  and 
holds  such  title  as  trustee.  And  the  court 
therefore  instructs  the  jury  that  the  purchase 
of  the  title  of  P.  by  B.  on  May  14,  1906— the 
relation  of  mortgagor  and  mortgagee  then  exist- 
ing between  B.  and  C— then  the  purchase  of 
such  title  inured  to  the  benefit  of  0.,  and  B. 
still  continued  the  trustee  of  0.  for  the  said 
property  and  such  of  it  as  was  not  sold  by  both 
of  them.  Gentlemen,  that  is  the  law  as  I  under- 
stand it.  It  has  been  the  law  all  the  time,  and 
I  give  you  that  instruction.  I  believe  I  have 
stated  to  you  that  the  burden  is  on  the  plaintiff 
to  satisfy  you  by  the  greater  weight  of  the  evi- 
dence, and  you  will  understand  that  it  is  only 
as  to  the  fourth  issue  that  upon  all  the  evidence, 
if  you  believe  it,  you  will  answer  the  issue 
*Yes.' "  Held  that  such  instruction  was  not  sub- 
ject to  objection  that  it  was  peremptory.    ^ 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Richmond 
County ;  Long,  Judge. 

Action  by  J.  C.  Cole  and  others  against 
T.  F.  Boyd  and  others.  Judgment  for  plain- 
tifCa,  and  defendants  appeal.    No  error. 

The  plaintiffs,  as  the  Jury  find,  are  the 
heirs  at  law  of  Tony  Cole,  who  died  Intestate 
in  December,  1906,  seised  and  possessed  of  a 
tract  of  185  acres  near  Hamlet,  N.  C,  which 
he  had  mortgaged  in  sundry  mortgages  to 
the  defendant  Boyd.  While  this  relation  of 
mortgagor  and  mortgagee  existed  Boyd  ob- 
tained a  fee-simple  deed  from  dble  for  100 
acres  of  the  land  covered  by  the  mortgages. 
Boyd  sold  10  acres  of  the  land,  which  he  held 
under  mortgage  from  Cole  to  his  codefendant 
Gordon,  who  purchased  from  the  mortgagee 
with  notice  of  the  mortgage.  These  facts 
are  admitted  in  the  answer  by  the  defend- 
ants. 

The  court  submitted  four  issues,  the  first 
two  of  which  were  whether  the  plaintiffs 
were  the  heirs  at  law  of  Tony  Cole,  to  which 
the  Jury  responded,  "Yes."  The  court  sub- 
mitted also  these  Issues: 

(3)  Did  the  defendant  Gordon  purchase  the 
10*acre  tract  described  in  the  complaint,  with 
notice  that  the  defendant  Boyd  was  mortgagee 
of  said  land,  from  Tony  Cole  as  alleged  in  the 
complaint? 

(4)  Did  the  relation  of  mortgagor  and  mortga- 
gee exist  between  Tony  Cole  and  the  defendant 
t.  F.  Boyd  from  February  12,  1902,  to  the 
death  of  Tony  Cole  in  December,  1906,  as  al- 
leged in  the  complaint? 

To  both  of  these  issues  the  jury  also  re- 
sponded, "Yes."  Upon  said  verdict  the  court 
adjudged  that  the  plaintiffs  were  entitled  to 
possession  of  the  land  upon  payment  of  the 
amount  due  upon  said  mortgage,  and  referred 
the  case  to  Fred  W.  Bynum,.  Esq.,  referee, 
to  state  an  account  of  the  balance  due  on 
said  mortgage,  and  to  employ  a  competent 
surveyor  to  make  a  plat  of  the  land  embraced 
in  said  mortgages  with  the  boundaries  there- 
of and  upon  the  confirmation  of  said  report 
and  the  payment  of  the  amount  ascertained 
to  be  due  thereon  the  defendants  should  re- 
convey  said  property  to  the  plaintiffs,  heirs 
at  law,  of  the  mortgagor.  From  said  judg- 
ment the  defendants  appealed. 


Morrison  &  Dockery,  of  Charlotte,  and  B. 
A.  Harrill,  of  Hamlet,  for  appellants.  Man- 
ning &  Kitchin,  of  Raleigh,  and  Walter  R. 
Jones,  of  Rockingham,  for  appellees. 

CLARK,  O.  J.  The  brief  of  the  defendant? 
states  as  follows: 

**The  court  submitted  certain  issues  to  th« 
jury  with  reference  to  the  relationship  of  the 
plaintiffs  to  their  alleged  intestate,  and  gave  in- 
structions to  the  jury  thereon.  We  will  not  dis- 
cuss any  of  these  rulings  assigned  as  errors,  be- 
cause the  case  is  necessarily  disposed  of,  in  our 
opinion,  by  the  errors  assigned  upon  the  third 
and  fourth  issues  submitted  to  the  jury." 

The  brief  thereupon  sets  out  issue  8  wheth- 
er the  defendant  Gordon  purchased  the  10- 
acre  tract  described  in  the  complaint,  with 
notice  that  the  defendant  Boyd  was  mort- 
gagee of  said  land,  from  Tony  Cole,  as  al- 
leged in  the  complaint,  contending  that  said 
issue  was  not  suffldent  to  dispose  of  the  case. 
The  brief  further  sets  out  the  fourth  issue: 

"Did  the  relation  of  mortgagor  and  mortgagee 
exist  between  Tony  Cole  and  the  defendant 
Boyd  from  February  12,  1902,  to  the  death  of 
Tony  Cole  in  December,  1906,  as  alleged  in  the 
complaint?" 

[1]  The  defendants  objected  to  the  submis- 
sion of  the  foregoing  issue,  and  assigned  it 
as  error,  but  assign  no  reason  for  the  objec- 
tion to  either  issue.  In  the  brief  they  con- 
tend that  the  purchase  of  land  by  mortgagee 
from  his  mortgagor  Is  not  void  as  a  matter  of 
law,  and  that  a  deed  from  a  mortgagee  to  a 
third  party  for  land  purchased  from  his 
mortgagor  is  not  invalid  because  the  Mort- 
gage was  upon  record  at  the  time  the  mort- 
gagee executed  the  deed  to  such  third  party. 
The  brief  further  states  that: 

"There  are  many  exceptions  and  assignments 
of  error,  none  of  which  the  defendants  desire  to 
abandon,  but  after  full  reflection  we  think  the 
case  may  be  disposed  of  upon  the  sufficiency  of 
the  issues  submitted  and  instructions  to  the 
court." 

The  brief  submits  no  argument  t>r  author- 
ities upon  any  other  proposition.  Rule  34 
(81  S.  E.  xli)  of  this  court  provides: 

'^Exceptions  in  the  record  not  set  in  appel- 
lant's brief,  or  in  support  of  which  no  reason  or 
argument  is  stated,  or  authorities  cited,  will  be 
taken  as  abandoned  by  him." 

This  has  been  often  cited  and  upheld  by  the 
court 

The  jury  have  found  that  the  plaintiffs 
were  heirs  at  law  of  Tony  Cole,  the  deceased 
mortgagor.  It  is  admitted  that  Boyd  was 
mortgagee,  and  that  while  such  mortgagee 
he  bought  the  land  in  question  from  the  mort- 
gagor, taking  a  conveyance  therefor,  and  that 
he  conveyed  10  acres  thereof  to  his  codefend- 
ant  Gordon,  who  took  said  conveyance  with 
the  mortgage  at  the  time  on  record.  It  is 
not  denied  that  the  mortgage  has  never  been 
canceled.  If  the  defendants  desired  any 
further  or  different  issues  submitted  or  any 
other  instructions  than  those  given,  it  was 
their  duty  to  have  so  asked  the  court. 

[2]  As  tihe  case  stands,  upon  the  ground 
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chosen  by  the  defendants  In  the  brief,  the 
controversy  practically  presents  the  question 
whether,  when  a  mortgagee  takes  a  convey- 
ance of  the  mortgaged  property  from  th^ 
mortgagor,  the  burden  is  upon  the  defendants 
to  allege  and  prove  that  he  bought  for  full 
value  and  without  any  influence  or  oppres- 
sion exercised  against  the  mortgagor.  The 
answer  does  not  allege  that  Boyd  bought  of 
the  mortgagor  for  full  value  and  without 
fraud  or  oppression,  and  he  having  tendered 
no  issue  to  that  effect,  the  judgment  of  the 
court  directing  a  statement  of  the  account 
and  a  reconveyance  by  the  mortgagee  upon 
the  payment  of  the  balance  found  to  be  due 
on  the  mortgage  debt  is  correct ;  the  amount 
paid  for  such  conveyance  being  simply  a 
credit  to  be  entered  upon  the  debt 

[3]  It  is  well  settled  that  when  a  mortgagee 
purchases  the  equity  of  redemption  or  takes 
in  an  outstanding  title,  the  defendant  holds 
the  title  as  additional  security  for  any  in- 
debtedness secured  by  the  mortgage. 

[4]  When  the  mortgage  is  admitted  or 
shown,  the  burden  is  upon  the  mortgagee  to 
allege  and  to  show  that  he  took  a  convey- 
ance of  the  land  from  the  mortgagor  for  full 
value,  and  that  there  was  no  oppression  or 
undue  influence.  In  such  case  "once  a  mort- 
gage, always  a  mortgage'*  applies,  and  as  the 
mortgagor  is  "in  chains"  the  court  will  not 
throw  upon  him  the  burden  of  proving  that 
the  transaction  was  inequitable,  but  the 
burden  is  upon  the  mortgagee  to  allege  and 
show  that  the  purchase  was  for  full  value, 
and  {hat  no  advantage  was  taken  of  the 
mortgagor. 

[6]  The  exceptions  not  discussed  in  the 
appellant's  brief  are  deemed  waived.  The 
appellant'^  brief  rest  their  defense  entirely 
upon  "the  errors  assigned"  upon  the  third 
and  fourth  issues.  The  contention  of  the  de- 
fendant is  that  while  the  purchase  of  land 
by  a  mortgagee  is  prima  facie  evidence  of 
durcas  or  .fraud  that  the  court  has  never 
held  that  such  deed  is  void  except  at  a  pub- 
lic sale  where  the  mortgagee  buys  the  prop- 
erty. This  is  not  controverted,  but  the  bur- 
den was  upon  the  defendant  to  rebut  the 
presumption  by  showing  the  transaction  was 
free  from  fraud  or  oppression,  and  that  the 
price  paid  was  fair  and  reasonable.  McLeod 
V.  BuUard,  86  N.  C.  210;  Jones  v.  Pullen,  115 
N.  C.  471,  20  S.  E.  624.  But  for  the  denial 
in  the  pleadings  that  the  plaintiffs  were  the 
heirs  of  Tony  Cole,  the  court  might  well 
have  ordered  the  reference  to  state  the  ac- 

« 

count.  The  plea  that  Boyd  claimed  under 
the  Phillips  deed  could  not  avail  the  defend- 
ants in  view  of  the  admission  that  Boyd  was 
mortgagee  at  the  time  he  took  said  deed. 

[«]  The  mortgage  of  record  includes  the 
10  acres  sold  to  Gordon.  Boyd  testified  that 
there  was  a  balance  due  him  on  the  mort- 
gage debt,  and  thi  registration  was  notice  to 
Gordon.  IJames  v.  Gaither,  93  N.  C.  358; 
Harper  v.  Edwards,  115  N.  C.  246,  20  S.  E. 
392.    He  took  the  land  in  the  same  plight 


and  condition  as  Boyd  held  it  It  was  not 
discharged  from  the  lien  of  the  mortgage, 
and  be  acquired  no  better  title  than  Boyd 
possessed.  The  conveyance  from  the  mort- 
gagor to  the  mortgagee  was  not  void,  but 
the  burden  was  upon  the  defendants  to  shoF 
that  the  price  paid  was  fair  and  reasonable, 
and  that  the  transaction  was  free  frcxn  fraud 
or  oppression.  In  McLeod  v.  BuUard,  86  N. 
C.  210,  Smith,  C.  J.,  held  that  when  the  mort- 
gagor conveys  his  equity  of  redemption  to 
the  mortgagee,  but  later  brings  an  action  to 
state  an  account  and  to  cancel  the  deed,  the 
burden  of  proof  Is  upon  the  mortgagee  to 
show  by  evidence  other  than  the  deed  Itself 
that  the  transaction  was  fair;  that  he  paid 
full  value  in  order  to  rebut  the  presumption 
of  law  that  the  conveyance  was  fraudulent-^ 
a  mortgagee  being  included  In  the  class  of 
trustees  to  whose  dealing  with  their  cestnla 
que  trustent  the  presumption  is  applied. 
This  case  has  often  been  cited  since.  In 
one  of  them  (Jones  v.  Pullen,  115  N.  G.  472, 
20  S.  E.  624)  the  court  held: 

"Where  a  mortgagee  with  power  of- sale  deals 
directly  with  the  mortgagor  and  purchases  from 
him  the  equity  of  redemption,  there  is  by  reason 
of  the  trust  relation,  a  presumption  of  fraud, 
which,  however  (as  decided  in  McLeod  v.  Bill- 
iard, 86  N.  C.  210),  may  be  rebutted  by  showing 
that  the  transaction  was  free  from  fraud  or  op- 
pression, and  that  the  price  paid  was  fair  and 
reasonable,  in  which  case  the  mortgagor  cannot 
avoid  the  sale." 

The  opinion  In  this  case  is  by  Shepherd, 

O.  J.,  and  is  like  that  In  McLeod  V.  Bullard, 

a  very  full  and  complete  discussion  of  the 

subject,  saying: 

**This  is  an  inflexible  rule,  and  •  •  • 
not  because  there  is,  but  because  there  may  be 
fraud." 

The  nx>rtgage  in  this  case  contained  a 
power  of  sale,  if  that  made  any  difference. 
The  mortgagee  dealt  directly  with  the  mort- 
gagor, and  took  a  conveyance  of  the  land; 
i.  e.,  he  bought  the  equity  of  redemption. 
In  Cauley  v.  Sutton,  150  N.  O.  327.  64  S.  EL 
3,  Walker,  J.,  says: 

"We  have  held  that  if  the  mortgagee  "pays 
off  an  incumbrance  or  buys  any  outstanding  title 
superior  to  his  own  he  cannot  hold  it  for  his  own 
benefit,  but  the  act  inures  to  the  benefit  of  him 
for  whom  he  holds  as  trustee." 

And  further:  * 

''If  he  buys  at  a  sale  made  under  a  prior 
mortgage  he  aoes  not  acquire  the  title  for  his 
own  personal  benefit,  but  merely  removes  an  in- 
cumbrance, and  the  charge  of  it  as  a  prior  lien, 
upon  the  property  itself;  and  this  is  so,  be- 
cause he  cannot  take  advantage  of  his  position 
to  the  injury  of  those  whose  interests  are  com- 
mitted to  his  protection.  Taylor  v.  Heggie,  83 
N.  O.  244." 

To  same  purport  McLeod  ▼.  Bullard,  86  N. 

C.  210,  approving  on  rehearing  s.  c,  84  N.  C. 

516,  which  held: 

"Where  a  mortgagee  buys  the  equity  of  re- 
demption •  •  •  the  law  presumes  fraud  and 
the  burden  ♦  •  ♦  is  upon  the  mortgagee  to 
]show  the  bona  fides  of  the  transaction." 

The  burden  of  proof  was  upon  the  defend- 
ants, and  they  did  not  tender  any  other  la- 


aq.) 


MoLENDON  v.  HAMPTON  COTTON  MIIiLS  00. 


781 


snes.  Nor  did  they  object  to  the  issues 
tendered,  nor  did  they  assign  any  error  In 
the  submission  of  the  third  and  fourth  Is- 
sues, except  as  follows: 

"The  defendants  objected  to  the  tender  of  the 
third  and  fourth  issues.  Objection  overruled, 
and  defendants  except." 

In  their  brief  the  defendants  as  a  matter 
of  argument  contend  that  the  third  issue  Is 
not  sufficient  to  dispose  of  the  case,  and  that 
the  fourth  issue  was  erroneous  because  the 
purchase  by  Gordon  from  Boyd  was  not  void 
because  the  mortgage  was  on  record.  How- 
ever, as  we  have  seen  the  third  issue  was 
sufficient  to  dispose  of  the  case,  unless  the 
defendants  averred  and  proved  to  the  .sat- 
isfaction of  the  jury  that  the  purchase  was 
for  full  value  and  without  fraud  and  oppress 
sion,  and  they  should  have  tendered  an  is- 
sue to  that  effect.  The  answer  does  allege 
that  the  land  was  conveyed  to  Gordon  by 
Boyd  for  fair  value.  But  there  is  no  alle- 
gation that  the  conveyance  from  Cole  to 
Boyd  was  for  full  and  fair  value  and  with- 
out fraud  and  oppression.  Upon  the  plead- 
ings the  issues  submitted  were  those  which 
arose  upon  the  pleadings. 

[7]  The  instruction  giv0n  by  the  court  was 
not  as  contended  by  the  defendants  a  per- 
emptory instruction,  but  Is  as  follows: 

•*The  jury  is  instructed  that  the  relation  of 
mortgagor  and  mortgagee  is  one  of  trust  and 
confidence;  that  the  mortgagee  is  trustee;  that 
when  a  mortgagee  buys  a  superior  or  paramount 
outstanding  title— outstanding  in  some  one  else- 
he  buys  and  holds  the  same  for  the  benefit  of  the 
mortgagor  and  holds  such-  title  as  trustee.  And 
the  court  therefore  instructs  the  jury  that  the 
purchase  of  the  title  of  Robert  Phillips  by  T.  F. 
Boyd  on  May  14,  1906— the  relation  of  mort- 
gagor and  mortgagee  then  existing  between  T. 
F.  Boyd  and  Tony  Cole— then  the  purchase  of 
such  title  inured  to  the  benefit  of  Tony  Cole,  and 
T.  F.  Boyd  still  continued  the  trustee  of  Tony 
Cole  for  the  said  property  and  such  of  it  .as  was 
not  sold  by  both  of  them.  Gentlemen,  that  is 
the  law  as  I  understand  it.  It  has  been  the 
law  all  the  time,  and  I  give  you  that  instruc- 
tion. I  believe  I  have  stated  to  you  that  the 
burden  is  on  the  plaintiff  to  satisfy  you  by  the 
greater  weight  of  the  evidence,  and  you  will  un- 
derstand that  it  is  only  as  to  the  fourth  issue 
that  upon  all  the  evidence,  if  you  believe  it,  yon 
will  answer  the  issue,  'Yes.* " 

This  issue  was  as  to  whether  the  relation 
of  mortgagor  and  mortgagee  existed  be- 
tween Boyd  and  Cole  down  to  the  death  of 
the  latter. 

As  to  the  third  Is^e  the  court  instructed 

the  jury: 

"If  you  believe  all  the  evidence  in  the  case  and 
find  the  Gordon  tract  as  it  is  called  is  in- 
cluded within  the  mortgage  deed  made  by  Cole 
to  Boyd,  then  you  will  answer  that  issue,  *Yes,' 
because  registration  of  the  deed  would  be  no- 
tice to  Gordon  and  everybody  else  as  to  what  it 
purports  to  convey." 

Upon  consideration  of  all  the  exceptions, 

we  find  no  error. 

WALKER  and  ALLEN,  JJ.,  dissent 


a09  S.  C.  288) 
McLENDON  v.  HAMPTON  COTTON  MILLS 

CO.     (No.  9818.) 

(Supreme  Court  of  South  Carolina.     Oct.  10, 

1917.)* 

1.  Negxigencb  ^=»56(1)  —  Pboximatb  Cause. 

Negligence  in  having  defective  places  in  a 
fence  around  a  reservoir  could  not  be  the  prox- 
imate cause  of  drowning  of  a  child  who  climbed 
over  it  where  it  was  in  good  condition. 

2.  Negliobncb  ^s»25— Places  ATTBAonvB  to 
Children. 

The  purpose  of  the  rule  that  dangerous  plac- 
es attractive  to  children  should  be  guarded  is 
to  save  the  child  of  ordinary  normal  instincts 
and  training,  and  safeguards  need  not  be  such 
that  an  abnormally  mischievous  and  disobedient 
child  could  not  overcome  them. 

8.  NEQLIOEI9CS  ^=s>25— Placbb  ATTaAOnVB  TO 
Cnil/DBEN. 

A  mill  company  maintaining  a  four-foot 
woven  wire  fence  around  a  reservoir,  though 
easy  to  climb,  maintained  a  sufficient  safeguard, 
and  was  not  liable  for  the  death  by  drowning  of 
six  year  old  child  who  climbed  over  the  fence. 

Watts  and  Gage,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  W.  Devore,  Judge. 

Action  by  H.  C.  McLendon,  as  administra- 
tor of  the  estate  of  Victor  McLendon,  deceas- 
ed, against  the  Hampton  Cotton  Mills  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Haynsworth  &  Haynsworth,  of  Greenville, 
and  R.  B.  Herbert  and  William  Elliott,  both 
of  Columbia,  for  appellant  Whiting  &  Baker, 
of  Florence,  and  E.  J.  Best,  of  Columbia,  for 
respondent 

HYDRICK,  J.  Defendant  appeals  from 
Judgment  for  plaintiff  for  $5,0(X>  damages  for 
the  death  of  plaintiff's  infant  son  by  drown- 
ing in  a  reservoir  built  by  defendant  for  the 
storage  of  water  used  in  the  operation  of  Its 
cotton  mill. 

Plaintiff  was  an  employ^  of  defendant  and 
resided  in  the  mill  village  several  hundred 
yards  from  the  reservoir.  In  August  1915, 
his  little  boy,  Victor,  who  was  six  years  and 
ten  months  old,  and  several  other  boys  were 
passing  the  reservoir,  when  Victor  proposed 
to  them  that  they  climb  over  the  fence  sur- 
rounding it  and  go  in  wading.  They  did  so, 
and  Victor  stepped  into  a  deep  place  and 
was  drowned. 

The  liability  of  defendant  is  put  upon  the 
ground  that  the  reservoir  was  not  properly 
safeguarded.  There  is  no  dispute  about  the 
material  facts.  The  reservoir  was  surround- 
ed by  a  fence,  between  four  and  five  feet  high, 
built  of  farm  wire,  with  meshes  a'bout  three 
Inches  in  size  at  the  bottom  and  increasing 
in  size  to  the  top.  It  had  a  wide  plank  for 
a  baseboard  and  a  2x4  scantling  for  a  top 
rail.  It  stood  on  the  top  of  a  sloping  em- 
bankment six  or  eight  feet  high,  which  made 
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the  retaining  wall  of  the  reservoir.  It  was 
easy  for  a  boy  of  Victor's  age  to  approach  and 
climb  over  the  fence.  But  it  was  generally 
understood  by  the  children  of  the  village  that 
they  were  not  allowed  to  go  inside  the  in- 
closure ;  and,  while  there  were  occasional  vi- 
olations of  this  prohibition,  whenever  chil- 
dren were  seen  inside  the  fence  they  were 
driven  out  by  the  company's  watchman,  who 
was  also  the  village  policeman,  or  by  other 
employes  who  saw  them.  About  three  weeks 
before  the  accident,  plaintiff  saw  some  boys 
in  there  fishing,  and  took  the  occasion  to 
warn  Victor  never  to  go  In  there. 

[1]  There  was  testimony  that  the  wire 
had  been  broken  loose  from  one  of  the  posts 
and  pulled  down  so  as  to  make  it  easier  to 
get  over  the  fence  at  that  place,  and  that 
there  was  a  hole  in  the  bottom  of  the  fence 
at  another  place  large  enough  for  a  boy  to 
get  through,  and  that  the  gate,  which  was 
usually  kept  shut  and  fastened,  was  occa- 
sionally found  open.  But.  conceding  negli- 
gence in  these  respects,  it  cannot  affect  the 
decision,  for  it  was  not  the  cause  of  the  in- 
jury, since  the  undisputed  evidence  is  that 
the  boys  climbed  over  the  fence  where  it  was 
in  good  condition. 

The  question  is  not  whether  defendant 
should  have  provided  a  reasonably  sufficient 
safeguard  against  the  probability  of  injury 
resulting  to  children  of  the  village  who  were 
too  young  to  understand  and  appreciate  the 
danger  of  going  into  or  about  the  reservoir. 
That  question  was  thoroughly  considered  and 
settled  by  the  decision  of  this  court  In  Franks 
V.  CJotton  Oil  Co.,  78  S.  C.  10,  58  S.  E.  960, 
12  L.  R.  A.  (N.  S.)  468,  and  the  principle  there 
announced  has  been  followed  in  several  sub- 
sequent cases.  Hayes  v.  Power  Co.,  95  S.  C. 
230,  78  S.  B.  956;  Tucker  v.  Cotton  Mills,  95 
S.  C.  302,  78  S.  E.  890,  and  96  S.  O.  466,  81  S. 
B.  182. 

In  the  E*ranks  and  Tucker  Cases,  chil- 
dren were  drowned  In  reservoirs  which  were 
not  fenced  at  all.  In  the  Hayes  Case,  tJie 
court  considered  the  question  of  properly 
safeguarding  against  a  much  greater  dan- 
ger— ^wires  carrying  a  deadly  current  of  elec- 
tricity which  were  easily  reached  by  the 
injured  boy  through  a  window  in  the  trans-' 
former  house  which  had  been  negligently 
left  open.  It  is  not  necessary  now  to  decide 
whether  the  rule  of  the  Franks  and  Tucker 
Cases,  which  was  applied  in  thickly  settled 
communities,  should  or  will  be  extended  to 
artificial  bodies  of  water  created  in  sparse- 
ly settled  communities.  For  what  is  and 
what  is  not  negligence  depends  so  much  upon 
the  circumstances  that  no  Inflexible  rule  can 
be  laid  down  by  which  all  cases  may  be  de- 
termined. 

[2]  As  pointed  out  in  the  opinion  in  the 
Franks  Case,  the  rule  there  adopted  is  an  ex- 
ception to  the  general  rule  applicable  to 
adult  trespassers.  It  is  based  upon  the  just 
and  humane  principle  that  one  who  creates 


upon  his  own  premises  a  thing  which  is 
naturally  attractive  to  ohildren  and  at  the 
same  time  dangerous  to  them,  or  which,  al- 
though it  may  not  be  especially  attractive  to 
them,  yet  if  left  exposed  where  they  are  like- 
ly to  come  in  contact  with  it,  and  their  do- 
ing so  is  fraught  with  obvious  danger  to 
them,  should  anticipate  their  childish  pro- 
clivities and  exercise  reasonable  care  to 
safeguard  them  from  injury  that  otherwise 
would  probably  result.  The  exception  is 
made  in  favor  of  children  of  tender  years, 
because  they  are  presumed  to  be  incapable 
of  understanding  and  appreciating  the  dan- 
gers into  which  they  are  led  by  their  child- 
ish instincts. 

But  though  this  rule  is  just  and  humane, 
it  should  not  be  applied  so  as  to  impose  un- 
reasonable burdens  or  liabilities  upon  the 
owner  or  occupier  of  land  in  such  cases.  It 
does  not  make  him  an  insurer  of  the  safety 
of  his  neighbors'  trespassing  children.  He 
is  not  bound  to  make  their  trespasses  or  their 
injury  impossible.  If  he  takes  such  measures 
or  precaution  as  an  ordinarily  pmdent  per- 
son should  take  under  the  circumstances,  and 
such  as  ought  to  be  sufficient  to  prevent  in- 
jury to  children  of  normal  instincts,  pro- 
clivities, and  training,  he  satisfies  the  re- 
quirement of  the  law.  There  are  some  chil- 
dren in  nearly  every  community  who  are  ab- 
normally mischievous  and  disobedient,  who 
not  only  defy  parental  authority,  but  public 
authority  as  well,  and  set  at  naught  all 
reasonable  rules  and  regulations,  and  seek 
to  overcome  every  obstacle  to  the  accomplish- 
ment of  their  willful  purposes.  But  the 
purpose  of  the  rule  is  to  save  the  child  of  or- 
dinary and  normal  instincts  and  training 
from  the  consequences  of  that  inadvertence 
or  thoughtlessness  which  is  natural  to  diil- 
hood.  Therefore  the  landowner  is  not  bound 
to  erect  a  barrier  which  no  child  can  over- 
come, but  only  such  as  is  sufficient  to  safe- 
guard the  child  of  ordinary  and  normal  in- 
stincts, habits  and  training.  No  court  would 
hold  that  a  boy  who  broke  the  lock  with 
which  a  turntable  was  locked  and  rode  on  it 
to  his  injury  could  recover  damages  of  the 
railroad  company,  because  the  lock  was  not 
such  that  he  could  not  have  broken  It. 

[3]  The  fence  erected  by  defendant  in  this 
case  was  sufficient  to  safeguard  the  average 
normal  child  of  the  mill  village  against  the 
danger  of  the  reservoir.  It  kept  them  out^ 
although  it  was  easy  for  them  to  ^limb  over 
a  fence  one,  two,  three,  or  four  feet  higher. 
But  to  hold  that  the  fence  must  have  been 
such  that  a  boy  could  not  climb  over  it  would 
be  to  impose  upon  defendant  the  duty  of  ex- 
traordinary care  and  the  liability  of  an  in- 
surer; and  no  court  has  yet  extended  the  rule 
further  than  to  require  ordinary  precautions 
to  prevent  injury  in  such  cases. 

Defendant's    motion    for    nonsuit    should 
have  been  granted.    This  view  makes  it  nn- 
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necessary  to  consider  the  Other  grounds  of 
appeal. 

Judgment  reversed. 

GARY,  O.  J.,  and  FRASER,  J.,  concur. 

GAGE,  J.  (dissenting).  I  cannot  agree 
with  the  majority  opinion,  and  my  convic- 
tion is  so  strong  that  I  have  a  mind  to  set 
down  my  views. 

The  child  ia  issue  was  not  yet  seven  years 
old  when  he  m^t  his  death.  He  was  there- 
for incapable  of  crime,  even,  much  less,  of 
negligence  and  wantonness,  and  he  was  also 
incapable  of  observing  danger.  There  is  no 
evidence  that  he  was  headstrong,  and,  if  he 
was,  his  tender  years  saved  him  from  cen- 
sure on  that  ground. 

His  father  was  at  work  in  the  mill;  the 
place  the  defendant  wanted  him  to  be.  By 
the  laws  of  the  state,  wisely  enacted,  the 
child  could  not  he  in  the  mill.  The  child's 
mother  was  at  the  time  of  the  tragedy  nurs- 
ing a  sick  neighbor  woman,  and  she  had  her 
three  children  there  with  her;  the  deceased 
at  first  being  amongst  them. 

The  world  knows,  and  so  do  the  courts, 
that  a  body  of  water  Is  alluring  to  children. 
We  have  held  that  iu  communities  like  the 
instant  one  reservoirs  of  water  ought  to  be 
reasonably  protected  by  the  owners  against 
harm  to  children.  The  fence  around  the  res- 
ervolr  in  issue  was  not  such  a  reasonable 
safeguard  that  the  court  was  able  to  say  so ; 
it  was  of  doubtful  character.  If  a  safeguard, 
it  was  because  the  fence  was  notice  to  the 
child  or  a  hindrance  to  the  child ;  In  no  oth- 
er respect  could  it  be  a  safeguard.  To  a 
child  of  six  years  it  was  no  notice  at  all ;  the 
child  would  not  know  what  the  fence  was  put 
there  for,  except  perhaps  a  thing  to  play  up- 
on. To  a  child  six  years  old  it  was  no  hin- 
drance ;  it  was  rather  an  invitation  to  climb ; 
it  was  made  of  woven  wire. 

The  fence  was  a  compliance  with  the  letter 
of  the  law,  but  not  at  all  with  its  spirit ;  no 
witness  definitely  put  it  as  high  as  five  feet 
though  it  was  susceptible  of  exact  measure- 
ment; no  witness  for  the  defense  fixed  its 
height  at  all ;  the  witnesses  said  it  was  easy 
to  climb.  More  than  that,  the  character  of 
the  fence  and  the  condition  of  it  evidences 
the  attitude  of  the  mill  company  towards  it 
as  a  reasonably  sufiScient  safeguard.  Some 
witnesses  said  the  fence  had  holes  in  it; 
some  said  that  it  was  somewhat  let  down  at 
the  top;  some  that  the  gate  to  it  was  only 
tied  and  was  sometimes  open,  none  said  it 
was  locked;  some  said  calves  were  some- 
times pastured  in  it  by  the  company's  per- 
mission ;  the  reservoir  was  right  across  from 
the  company's  office,  and  the  place  of  the  ac- 
cident might  have  been  seen  from  the  office; 
,  children  had  been  seen  within  the  fence  be- 
fore, and  had  been  run  out;  there  was  a 
gangplank  running  from  it's  wall  into  the 


reservoir  basin  and  over  the  water,  for  what 
purpose  it  was  not  disclosed  but  easy  to  sur- 
mise. 

These  circumstances  were  a  sufficient  war- 
rant for  the  court  to  have  submitted  to  the 
jury  whether  or  not  the  protection  of  the  res- 
ervoir was  reasonably  safe  and  Intended  to 
be  so,  or  whether  it  was  constructed  and 
maintained  as  a  purely  formal  compliance 
with  law. 

WATTS,  J.,  concurs. 


(81  W.  Va,  749) 

STATE  for  Use  of  PARKER  SBURG  COR- 
RUGATED PAPER  CO.  V.  UNITED 
STATES  FIDELITY  &  GUARANTY  CO. 
(No.  3418.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26,  1918.     Rehearing  Denied 

May  9,  1918.) 

(SyUabus  hy  the  Court,) 

1.  Attachment  ^5=>375(1)  —  Wrongful  At- 

TACHME  Niy-D  AMA  GES. 

Inability  of  a  manufacturing  company  or 
firm,  on  whose  plant  an  attachment  has  been 
wrongfully  levied,  to  operate  the  plant  and 
carry  on  its  business  with  profit,  does  not  pre- 
clude right  in  it  to  recover  damages  by  way 
of  compensation  for  deprivation  of  the  valu^ 
of  the  use  of  such  property  during  the  period  of 
the  wrongful  seizure  and  possession. 

2.  Attachment  ^=»375(1)  —  Wrongful  At- 
tachme  nt-^d  ama  ges. 

In  such  case  there  may  be  a  recovery  also 
for  deterioration  of  the  plant,  and  injury  to 
materials  and  finished  products,  occasioned  by 
the  wrongful  seizure. 

3.  Attachment  ^=>375(1).  —  Wrongful  At- 
tachment —  Damages  —  Wages  AND  Sala- 
ries. 

If,  in  the  opinion  of  the  jury,  founded  upon 
sufficient  evidence,  the  company  had  reasonable 
ground  for  belief  that  it  would  be  able  to  re- 
sume operations,  profitable  or  unprofitable,  and 
intention  to  do  so,  there  may  be  a  recovery,  in 
such  case,  for  the  wages  or  salaries  of  retained 
agents  and  employes  whose  services  were  deem- 
ed to  be  essential  to  efficient  conduct  of  the 
business. 

4.  Attachment  ^=>380  —  Wrongful  At- 
tachment—Damages—Instruction. 

Though  compensation  for  deprivation  of 
profits,  if  recoverable  in  such  case,  would  in- 
clude compensation  for  deprivation  of  the  use 
of  the  plant,  and  the  latter  could  not  be  recov- 
ered in  addition  to  profits,  it  is  not  erroneous 
to  give  separate  instructions,  in  a  case  in  which 
the  evidence  may  not  justify  a  verdict  for  prof- 
its, authorizing  consideration  of  both  profits  and 
use  of  the  property  in  the  ascertainment  of 
the  damages,  and  omitting  reference  to  the  re- 
lation between  the  two  items,  since  they  cor- 
rectly state  the  law  as  far  as  they  go  and  lack 
nothmg  but  completeness.  The  mere  possibility 
of  a  misleading  inference  deducible  from  their 
terms  and  provisions  does  not  vitiate  them. 

6.  Attachment  ^=5>343— Action  on  Bond- 
Recovery— Items. 
Recovery  of  a  smaller  sum  than  is  claimed 
in  one  of  two  actions-  on  attachment  bonds,  in 
which  the  items  of  the  bills  of  particulars  filed 
are  identical,  does  not  preclude  right  of  recov- 
ery in  the  other. 


^=»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


784 


95  SOUTHEASTERN  REPORTER 


(W.Va. 


6.  Attachment  ^=»365  — Joint  Wrongdoers 
—Recovery. 

In  the  case  of  several  wrongful  and  succes- 
sive seizures  of  the  same  property,  under  at- 
tachments, covering  in  part  the  same  period  of 
time,  the  wrongful  acts  are  concurrent,  not  joint, 
and  the  injured  party  may  recover  from  any 
one^  of  the  wrongdoers  the  entire  damages  ac- 
cruing within  the  period  of  his  -seizure  and 
unlawful  possession  of  the  property;  but  he 
can  have  only  one  satisfaction  for  the  same  in- 
jury, and,  after  having  recovered  a  judgment 
against  one  of  the  parties,  he  must  allow,  in  a 
second  one  against  another,  credit  for  the 
amount  of  the  former  recovery  in  the  estima- 
tion of  his  damages. 

7.  Pleading  ^=s>324— Bill  or  Particttlars— 
Sufficiency— Evidence. 

A  clause  in  a  bill  of  particulars  specifying 
two  grounds  of  damages,  and  claiming  a  stated 
amount  on  account  thereof,  without  specification 
of  the  part  or  sum  claimed  on  each  ground,  is 
sufficient,  in  the  absence  of  a  demand  for  sepa- 
ration, and  justifies  admission  of  proof  of  dam- 
ages on  both  of' such  grounds. 

8.  Appeal  and  Error  <S=>192(4)— Objection 
OB  Exception— Sufficiency. 

To  be  available  as  ground  of  error  in  the 
appellate  court,  for  refusal  of  the  trial  court 
to  grant  it,  a  demand  for  greater  detail  and 
^ecification  In  a  bill  of  particulars  must  be 
certain  and  definite. 

Error  to  Circuit  Court.  Wood  County. 

Proceeding  by  State,  for  use  of  Parkers- 
burg  Corrugated  Paper  Company,  against  the 
United  States  Fidelity  &  Guaranty  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Merrick  &  Smith,  of  Parkersburg,  for  plain- 
tiff In  error,  McCluer  &  McCluer,  of  Mar- 
tinsburg,  for  defendant  in  error. 

POFFENBARGBR,  p.  The  Judgment  here 
complained  of  was  recovered  on  an  attach- 
ment bond  given  in  a  case  in  which  the  at- 
tachment was  quashed  on  a  plea  in  abate- 
ment, putting  In  issue  the  truth  of  the  mat- 
ters set  forth  in  the  affidavit  as  grounds  of 
attachment. 

The, writ  was  levied  on  the  machinery  and 
materials  in  a  small  manufacturing  plant 
In  Parkersburg,  a  paper  box  and  container 
factory,  that  was  idle  at  the  time.  For  some 
time  prior  to  the  year  1914,  S.  W.  Goff  had 
owned,  and  his  son  F.  C.  Goff  had  managed, 
the  plant,  and  It  was  enlarged  in  the  fall  of 

1913.  In  the  spring  of  1914  a  corporation 
known  as  the  Parkersburg  Corrugated  Paper 
Company  was  organized,  and  it  took  over  th6 
machinery  and  business,  in  consideration  of 
$19,500  of  its  capital  stock  and  $450  in  cash. 
The  corporation   began  business  March  10, 

1914,  but  partially,  if  not  wholly,  shut  down 
July  23,  1914.  The  C.  L.  La  Bolteaux  Com- 
pany had  caused  an  attachment  to  be  levied 
on  the  plant  October  15,  1914,  for  a  claim 
amounting  to  about  $350,  and  the  United  Pa- 
perboard  Company,  the  principal  In  the  bond 
sued  on,  caused  a  second  one  to  be  levied 
on  it  October  17,  1914,  for  a  claim  amounting 
to  nearly  $1,000. 


Both  attachments  were  quashed,  and  ac- 
tions were  brought  on  both  of  the  bonds. 
In  each  case  the  declaration  claimed  the 
penalty  of  the  bond,  $700  in  the  first  and 
$2,000  In  the  second,  and  the  full  amount 
of  the  penalty  was  recovered  in  each  case. 
The  bills  of  particulars  filed  in  the  two  cases 
were  exactly  alike,  and  each  claimed  $3,800 
for  deprivation  of  profits  and  use  of  the 
property;  $1,000  for  deterioration;  $200  for 
deprivation  of  the  use  of  the  rented  building 
in  which  the  plant  was  Installed;  $4,000  for 
prevention  of  a  sale  of  the  property ;  $250 
for  costs  of  dissolution  of  the  attachment; 
and  $1,266  for  wages  of  employes  retained  In 
the  hope  of  resumption;   total,  $10,516. 

While  numerous  errors  are  assigned,  the 
general  ground  of  complaint  seems  to  be  as- 
sumed or  suspected  excesslveness  of  the  dam- 
ages awarded.  One  ground  of  attack  Is  al- 
leged impossibility  of  any  losses  by  depriva- 
tion of  profits,  use,  or  deterioration  of  the 
property,  because,  It  Is  said,  the  f^cts  anu 
circumstances  .disclosed  by  the  evidence 
prove  the  business  was  unprofitable,  the 
plant  idle  at  the  time  of  the  seizure,  and  the 
corporation  insolvent  and  unable  to  obtain 
funds  necessary  to  prosecution  of  its  busi- 
ness. Lack  of  such  funds  at  that  time  i» 
admitted,  but  evidence  was  adduced  tend- 
ing to  prove  a  good  profit  in  the  operation  of 
the  plant,  and  probability  of  procurement  of 
financial  help  sufficient  to  enable  the  com- 
pany to  resume  full  operation.  The  machin- 
ery had  originally  cost  $10,030,  and  at  the- 
date  of  the  transfer  to  the  corporation  the 
accounts,  stock,  and  cash  amounted  to  $5,000* 
or  $6,000,  while  the  debts  were  at  least  $10,- 
000.  From  that  date  until  the  plant  shut 
down  there  was  no  copslderable  increase  of 
assets,  but  the  indebtedness  swelled  to  $27,- 
000  or  $28,000.  On  a  certain  day  in  1914  the 
company's  balance  In  a  bank  in  which  it  kept 
an  account  was  only  $10.74,  and  on  another 
only  $340.22.  Generally,  however,  the  bank 
balance  was  In  the  neighborhood  of  $1,000. 
The  company  had  orders  for  a  large  amount 
of  work,  which  had  been  obtained  in  an  effort 
to  make  its  trade  commensurate  with  the 
capacity  of  the  plant  About  $5,700  of  the 
indebtedness  was  really  due  to  S.  W.  Goff, 
and  It  is  said  he  had  indorsed  all  of  the  com- 
pany's paper,  but  this  claim  rests  on  no  evi- 
dence found  In  the  record.  It  Is  claimed  one 
of  the  purposes  of  the  cessation  of  operations 
was  delay  for  maturity  and  collection  of 
bilis  amounting  to  about  $5,000,  which  would 
have  provided  some  working  capital,  and 
another  effectuation  of  arrangements  for  ad- 
ditional money.  The  Goffs  say  their  efforts 
in  this  behalf  would  have  been  successfol 
but  for  the  ievy  of  the  attachment  of  the 
United  Pa  perboard  Company,  notwithstand- . 
Ing  another  one  had  been  levied  two  dajs^ 
previously  at  the  Instance  of  the  G.  L.  Lii 
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Boiteaux  Company.  8.  W.  Goff  says  the 
first  levy  would  not  bave  defeated  his  pur- 
pose,  because,  on  discovery  thereof,  he  bad 
arranged  for  money  with  which  to  pay  off  the 
claim,  and  the  arrangement  would  have  been 
consummated  but  for  the  levy  of  the  sec- 
ond one. 

[1-3]  The  merits  of  the  respective  conten- 
tions as  to  the  idleness  of  the  plant,  its 
causes,  and  the  possibility  of  profits  need 
not  be  determined.  Under  the  circnmstanc- 
es  disclosed,  the  damages  predicated  on  dep- 
riyation  of  profits  may  not  be  recoverable, 
but  there  is  proof  of  other  damages  to  the 
extent  of  the  amount  of  the  Judgment.  In- 
jury to  the  machinery  and  stock  of  supplies 
wrought  damages  recoverable  on'  the  bond, 
whether  the  concern  was  a  going  one  or  not. 
Iiowenstein  v.  Monroe,  55  Iowa,  82,  7  N.  W. 
406;  Pettlt  et  al.  v.  Mercer,  8  B.  Mon.  (Ky.) 
51.  A  witness  positively  swears  the  follow- 
ing losses  were  occasioned  by  deprivation  of 
the  possession,  care,  and  control  of  the  prop- 
erty by.  the  wrongful  levies:  Strawboard 
worth  about  $500  was  rendered  practically 
Talueless.  Oum  tape  of  the  value  of  $300 
was  injured  to  the  extert  of  one-half  of  its 
value.  Finished  ^oods  worth  $700  were 
inreatly  injured.  The  machinery  worth  $10,- 
030  was  depreciated  to  the  extent  of  $4,000 
or  $5,000.  All  of  these  things /had  a  market 
value  susceptible  of  injury,  whether  the 
company  was  able  to  continue  or  resume  ac- 
tive and 'full  operation  or  not.  Some  of  the 
estimated  losses  were  no  doubt  high,  but 
they  can  be  discounted  60  per  cent,  without 
cutting  the  aggregate  below  the  amount  of 
the  verdict  By  allowances  for  the  salaries 
of  retained  employes  and  costs  of  dissolution 
of  the  attachment,  a  still  greater  reduction  of 
damages  to  machinery  and  materials  can  be 
made  without  disturbance  of  the  verdict. 
Notwithstanding  the  substantial  cessation  of 
operation  of  the  factory  and  the  probability 
of  nonfesumption,  the  company  had  clear 
legal  right  to  fight  for  its  existence.  Likely 
it  could  not  legally  enhance  the  damages 
by  clearly  useless  retention  of  employes,  but 
it  manifestly  had  legal  right  to  retain  such 
of  them  as  would  have  been  indispensable, 
in  the  event  of  the  success  of  its  efforts  to 
resume,  if  the  managers  hiad  reasonable 
ground  to  believe  resumption  of  business  was 
possible.  They  swear  they  had  at  the  time 
of  the  wrongful  levies.  While  the  levies 
were  in  force  nothing  could  be  done,  and  the 
possibilities  of  the  situation  after  dissolution 
of  the  attachments  could  not  bave  been  cer- 
tainly known  until  the  event  happened.  Nor 
could  anybody  foresee,  with  certainty,  the 
duration  of  the  seizure.  The  Goffs  say  they 
were  diligent  and  earnest  in  their  efforts 
to  get  the  property  released.  That  they 
did  not  succeed  until  late  in  December,  1014, 
does  not  prove  previous  knowledge  of  the 
period  of  wrongful  custody.  Upon  the  evi- 
dence adduced,  the  existence  of  reasonable 
ground  for  belief  in  the  ability  of  the  com- 
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pany  to  resume  business  in  full  force.  Justi- 
fying retention  of  indispensable  agents  and 
employes,  was  a  question  for  the  Jury.  Even 
though  realization  of  profits  may  not  have 
been  possible  within  the  period  of  the  sei- 
zure, there  was  manifest  right  to  run  the 
plant  and  endeavor  to  improve  its  condition 
finahcially  and  otherwise,  in  the  hope  and 
expectation  of  better  conditions  in  the  future. 
The  maintenance  of  an  office  and  agent  at 
Pittsburgh,  while  the  attachments  were  in 
force,  cost  the  company  about  $800.  The 
salaries  of  the  foreman,  stenographer,  and 
manager  amounted  to  more  than  $500.  An- 
other item  to  be  added  is  the  market  value  of 
the  use  of  the  plant,  not  its  value  to  the 
owner.  Hurd  v,  Bamhart,  53  Cal.  97;  Pet- 
tit  et  aL  V.  Mercer,  8  B.  Mon.  (Ey.)  51 ;  Low- 
enstein  v.  Monroe,  55  Iowa,  82,  7  N.  W.  406. 
Witnesses  place  this  item  at  about  $1,200 
per  month,  find  there  is  no  conflict  in  the  evi- 
dence as  to  it  or  any  of  the  other  claims. 
Only  its  sufficiency  is  questioned,  in  view  of 
facts  and  circumstances  already  adverted 
to,  and  they  are  inconsistent  only  with  the 
claims  for  deterioration  and  loss  of  profits, 
both  of  which  may  be  eliminated  without  re- 
duction of  the  damages  below  $3,000.  The 
claim  for  costs  of  dissolution  is  resisted  on 
the  ground  of  uncertainty  as  to  the  amount, 
but,  in  view  of  the  right  of  the  Jury  to  asses;^ 
the  damages  at  a  figure  in  excess  of  the 
aggregate  of  the  verdicts  In  the  two  actions, 
it  is  unnecessary  to  inquire  as  to  the  validity 
of  this  claim. 

[7]  The  objection  Interposed  to  the  proof 
of  the  value  of  the  use  of  the  property  on 
the  ground  of  lack  of  specification  thereof 
in  the  bill  of  particulars  was  properly  over- 
ruled. The  first  item  of  the  bill  specifies  dep- 
rivation of  use  and  deprivation  of  profits, 
without  distinction  between  them  or  appor- 
tionment of  the  total  amount  claimed,  $3,800 ; 
but  there  was  no  objection  to  it  on  that  ^ 
ground.  In  other  words,  there  was  no  de- 
mand for  an  apportionment  or  division  of 
the  amount  claimed.  There  was  a  demand 
for  specification  of  the  period  of  deprivation 
of  use  and  one  for  the  amount  of  profits 
claimed,  but  these  were  not  tantamount  to  a 
request  for  separation.  To  be  available 
here,  such  a  demand  must  be  clear  and  spe- 
cific, else  rank  injustice  might  be  inflicted 
upon  the  trial  court.  An  ambiguous  or  un- 
certain demand  or  request  might  be  given 
one  aspect  in  that  court  and  another  and 
different  one  here. 

[4]  The  objection  to  plaintiff's  instruction 
No.  2  was  properly  overruled.  Though  the 
evidence  tending  to  prove  ability  of  the  com- 
pany to  resume  operations  was  slight  and 
might  not  sustain  a  verdict  for  loss  of  profits, 
it  was  sufficient  to  Justify  the  giving  of  an 
Instruction  based  upon  the  theory  of  right 
to  proflts.  State  v.  Clifford,  59  W.  Va.  1,  19, 
23,  52  S.  £.  981.  This  principle  also  Justifies 
the  giving  of  plaintiff's  instruction  No.  & 
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The  evidence  clearly  tended  to  prove  some 
expense  incurred  In  procurement  of  dissolu- 
tion of  the  attachment.  PlaintifiTs  instruc- 
tion No.  4,  propounding  the  theory  of  right 
to  recover  for  the  use  of  the  building  in 
which  the  plant  was  located,  had  a  solid 
foundation  in  the  evidence.  Lack  of  capacity 
to  operate  the  plant  did  not  preclude  right  of 
recovery  for  the  use  of  the  property.  The 
building  was  not  seized,  but  the  seizure  de- 
prived the  plaintiff  of  its  use.  There  is  a 
proper  time  limitation  in  plaintiff's  instruc- 
tion No.  6,  and  right  of  recovery  for  deteri- 
oration has  already  been  asserted.  At  the  in- 
stance of  the  defendant,  the  jury  were  told 
they  must  not  allow  for  deterioration  before 
the  levy.  The  instruction  was  properly  giv- 
en. Of  course,  both  profits  and  compensa- 
tion for  deprivation  of  the  use  of  the  prop- 
erty could  not  be  recovered,  In  so  far  as  the 
profits  included  the  value  of  the  use;  but  the 
latter  was  recoverable  in  any  event,  either 
as  part  of  the  profits,  if  any,  or  as  compen- 
sation for  use,  if  none;  wherefore  there  was 
reason  for  the  distinction  between  them, 
marked  but  not  specified  In  plaintiff's  in- 
structions  Nos.  2  and  7.  In  other  words, 
there  was  a  claim  for  the  value  of  the  use, 
which  was  recoverable  whether  the  claim  for 
profits  was  valid  or  not,  and  another  claim 
for  profits  which  the  jury  could  consider. 
Allowance  of  the  latter  would  necessitate  re- 
jection of  the  former,  because  it  was  inclu- 
sive. But  in  neither  of  the  two  instructions 
did  the  court  give  any  specific  instruction  as 
to  the  mode  of  computation.  The  Jury  were 
merely  advised  that  they  should  consider 
both  claims  in  arriving  at  their  verdict  If 
the  defendant  doubted  their  ability  to  per- 
ceive this  obvious  distinction,  without  judi- 
cial aid,  it  should  have  requested  the  court 
to  bring  it  to  their  attention  by  an  instruc- 
tion. Neither  instruction  was  binding,  and 
neither  expressly  dealt  with  the  relation  here 
noted.  To  the  extent  of  the  terms  used,  each 
correctly  stated  the  law.  Considered  sep- 
arately or  together,  they  were  incomplete, 
and  it  was  possible  to  draw  an  incorrect  In- 
ference from  them.  This,  however,  does  not 
make  the  giving  thereof  ground  for  reversal. 
State  V.  Kellison,  56  W.  Va.  690,  47  S.  E. 
166;  Bank  of  Greenville  v.  Lowry  &  Co.,  94 
S.  E.  985,  and  State  v.  Snider,  94  S.  B.  981, 
both  decided  at  the  present  term.  The  in- 
clusive character  of  the  profits  may  have 
been  fully  explained  and  agreed  upon  in  the 
oral  argument  and  thoroughly  understood  by 
the  jury.  At  any  rate,  the  defendant  had 
an  opportunity  to  have  these  two  instruc- 
tions completed  and  made  certain  and  defi- 
nite as  to  the  relation  between  profits  of  the 
business  and  use  of  the  property,  and  neglect- 
ed to  avail  itself  of  it.  What  has  been  said 
on  the  subject  of  the  right  of  the  company 
to  retain  employes  constitutes  a  sufficient  re- 
ply to  the  criticism  of  plaintilTs  Instruction 
No.  9. 


[6, 6,  8]  The  previous  recovery  on  the  bond 
given  in  the  action  by  the  C.  !>.  La  Boiteaax 
Company  was  relied  upon  In  an  objection 
to  the  giving  of  plaintiff's  Instruction  No.  8, 
and  exceptions  to  the  refusal  of  instractioDs 
Nos.  8  and  9,  requested  by  the  defendant, 
as  well  as  upon  the  motion  to  set  aside  the 
verdict.  The  former  recovery  is  not  relied 
upon  as  an  adjudication  In  favor  of  the  de- 
fendant, but  inconsistency  in  the  assertion 
of  the  same  dema'nds  against  each  of  the 
two  attacliing  creditors  Is  strongly  nrged, 
In  connection  with  the  contentions  that  nei- 
ther levy  caused  the  plant  to  shut  down, 
and  that  the  second  could  have  done  no 
harm,  because  the  property  was  already  in 
custody.  Idleness  of  the  plant  at  the  time 
of  the  levy,  however  caused,  neither  pre- 
cluded right  of  recovery  nor  instructions  as 
to  the  elements  and  measure  of  damages. 
Profit  alleged  to  have  been  lost  was  not  the 
only  item  claimed.  The  inconsistency  of 
claims,  and  the  legal  effect  of  a  former  at- 
tachment and  recovery  of  damages  on  ac- 
count thereof,  do  not  prevent  recovery  on  the 
second  bond.  Fechheimer  v.  Bank,  31  Grat 
651.  If  defendant'3  instruction  No.  8  had 
been  given,  it  would  have  told  the  jury  they 
could  allow  the  plaintiff  no  more  than  the 
costs  and  expenses  of  dissolution  of  the  at- 
tachment, if  the  other  items  of  bills  of  par- 
ticulars in  the  two  actions  were  identical. 
Release  of  the  property  from  the  first  at- 
tachment might  have  been  possible,  if  the 
second  had  not  been  levied.  Goff  swears  it 
would.  This  possibility  alone  demonstrates 
the  fallacy  of  the  proposition  embodied  in 
the  instruction.  Defendant's  instruction  No. 
9,  if  given,  would  have  told  the  jury  they 
could  allow  only  the  cost  and  expenses  of 
procuring  dissolution  of  the  attachment,  if 
they  believed  several  attachments  had  been 
levied  and  they  were  unable  to  separate  the 
damages.  As  the  attachment  here  Involved 
was  the  second,  and  the  preceding  one  might 
have  been  relieved  from  but  for  it,  the  di- 
rection asked  for  was  clearly  wrong  as  regards 
these  two.  Of  course  there  was  no  joint  lia- 
bility. Fechheimer  v.  Bank  dted  Blalsdell  v. 
Stephens,  14  Nev.  17,  33  Am.  Rep.  523,  and 
MiUer  v.  Highland  Ditch  Co.,  87  Cal.  430.  25 
Pac.  550,  22  Am.  St.  Rep.  254;  but  the  wrong- 
doer cannot  make  the  wrongful  acts  of  oth- 
ers, concurrently  done,  an  avenue  of  escape 
from  liability.  For  the  impossibility  of  the 
apportionment  of  the  damages  the  plaintiff 
was  not  responsible  in  any  particular.  The 
wrongful  act  of  the  defendant's  principal 
ran  through  the  entire  transaction,  and  at 
least  partially  produced  every  element  of 
the  entire  injury.  Its  conduct  was  not  a 
partial  contribution  to  an  entire  result  that 
could  not  have  occurred .  without  such  con- 
tribution, but  one  of  several  acts,  each  of 
which  would  have  produced  the  entire  re- 
sult. Its  own  wrongful  levy  would  have  oc- 
casioned the  whole  injury  complained  of.    In 
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such  cases  the  injured  party  may  claim  en- 
tire compensation  from  any  one  of  several 
tort-feasors.  This  is  the  settled  rule  in  cas* 
es  of  concurrent  negligence  (Lay  v.  Elk 
Ridge  Coal  Co.,  64  W.  Va.  288.  61  S.  B.  156). 
and  no  distinction  between  them  and  this 
case  is  either  logical  or  practicable. 

Perceiving  no  error  in  the  judgment,  we 
will  affirm  it 


(81  w.  Va.  7i3) 

McCULLOUGH  y.  CLARK.    (No.  3425.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26,  191&     Rehearing  Denied 

May  9,  1918.) 

(SyHahut  hp  the  Court,) 

1.  Frauds,  Statute  op  ^=>72(1)  —  Contract 
FOR  Saub  of  Reax  Estate  —  Suares  of 
Stock. 

Shares  of  stock  in  a  corporation,  the  subject 
of  sale  and  purchase  by  oral  contract,  are  not 
real  estate,  affected  by  the' statute  of  frauds,  al- 
though the  value  thereof  may  depend  on  the  use 
or  ownership  of  real  estate. 

2.  Corporations  ^=»121(1)  —  Contract  for 
Sale  of  Stock— Action  for  Damages. 

Although  under  some  circumstances  equity 
will  entertain  jurisdiction  to  enforce  specific 
performance  of  contracts  for  the  sale  of  shares 
of  stock  in  a  corporation,  nevertheless,  a  party 
has  the  right  to  dect  to  pursue  his  legal  remedy 
by  action  at  law  for  damages  for  breach  of  the 
contract. 

3.  F!raud8,  Statute  of  «=>72(1)  —  Interest 
IN  Real  Estate  ~  Bale  of  Corporate 
Stock. 

Such  right  of  action  by  the  purchaser  for 
damages  for  breach  of  the  contract  to  sell  cannot 
be  defeated  by  defendant  by  the  interposition  of 
the  statute  of  frauds,  because  by  the  terms  of  a 
contract  the  price  to  be  paid  for  such  shares  is 
to  be  ascertamed  in  a  vray  involving  the  value 
of  the  assets  of  the  corporation,  and  collaterally 
also  the  legal  or  equitable  right  and  title  to 
some  of  the  lands  owned  or  claimed  by  it,  the 
legal  title  to  which  is  vested  in  the  seller. 

Error  to  Circuit  Court,   Upshur  County. 

Aasumpsit  by  John  W.  McCul lough  against 
H.  E.  CUark.  Judgment  for  defendant,  and 
plaintiUr  brings  error.  Reversed,  and  ver- 
dict set  aside,  and  new  trial  awarded. 

Samuel  T.  Spears  and  B.  D.  Taibott,  both 
of  BlMns,  and  H.  Roy  Waugh,  of  Buckhan- 
non^  for  plaintiff  in  error.  Young  &  Mc- 
Whorter  and  J.  M.  N.  Downes,  all  of  Buck- 
hannon,  for  defendant  In  error. 

MILLER,  J.  In  assumpsit  plaintiff  sought 
to  recover  damages  laid  in  the  declaration  at 
$250,000.00,  for  the  alleged  breach  by  de- 
fendant of  his  oral  contract  made  in  April, 
1915,  to  sell  and  transfer  to  plaintiff  760 
shares  of  the  stock  of  the  Damascus  Lumber 
Company,  and  of  all  his  interest  in  said  com- 
pany, a  Delaware  corporation,  alleged  to  be 
the  legal  or  equitable  owner  of  saw  mills, 
timber,  timber  lands,  railroads,  rolling  stock, 
and  other  property,  located  in  the  states  of 
Virginia.  Tennessee,  and  North  Carolina,  the 
legal  title  to  some  of  which  timber  and  tim- 
ber lands  was  then  vested  in  the  defendant. 


but  the  equitable  title  whereto  was  in  said 
corporation,  the  declaration  alleging  also 
that  240  shares,  the  residue  of  the  capital 
stock  of  said  company,  already  belonged  to 
the  plaintiff. 

The  price,  or  consideration,  which  by  the 
contract,  the  declaration  alleged  plaintiff  was 
to  pay  defendant  for  said  760  shares  and  for 
his  interest  in  said  company,  and  in  the  prop- 
erties belonging  to  it  as  aforesaid,  was  to  be 
ascertained  by  an  audit  of  the  books  of  the 
corporation  by  persons  designated  in  the  con- 
tract, and  wherein  defendant  was  to  be  cred- 
ited with  all  the  money  advanced  to  the  cor- 
poration or  invested  by  him  in  said  proper- 
ty, with  interest  at  six  per  cent,  compounded 
every  four  months  from  the  date  of  payments 
or  investments,  and  by  debiting  him  with  all 
moneys  or  lumber  received  by  him  on  ac- 
count thereof,  and  the  difference  or  balance 
which  it  is  averred  was  thereafter  shown  by 
the  audit  made  pursuant  to  said  contract,  to- 
wit,  $132377.84,  as  of  May  1, 1915,  was  to  be 
paid  by  plaintiff  to  defendant  upon  the  same 
terms  and  conditions  and  in  the  same  pro- 
portion relatively,  as  by  the  same  contract 
and  as  a  part  thereof,  the  parties  had 
agreed,  and  as  the  declaration  alleges,  plain- 
tiff had  in  fact  paid  defendant  for  his  inter- 
est in  the  stock  and  property  of  the  Virginia 
Lumber  Company,  another  corporation  in 
which  they  also  had  been  interested,  and  the 
consideration  for  which,  paid  and  agreed  to 
be  paid,  by  plaintiff  to  defendant,  was  the 
sum  of  $325,000.00. 

And  the  further  averments  of  the  declara- 
tion are  that  after  the  completion  of  said 
contract  as  to  the  property  of  the  Virginia 
Lumber  Company,  and  after  the  audit  was 
made  as  aforesaid,  defendant  had  refused  to 
comply  with  the  other  part  of  his  said  con- 
tract to  transfer  and  convey  to  plaintiff  his 
stock  and  all  his  interest  in  the  property  of  the 
said  Damascus  Lumber  Company,  although 
plaintiff  had  always  been  ready,  willing,  able, 
and  anxious  to  perform  his  part  of  said  con- 
tract, and  whereby  and  by  reason  of  the 
breach  thereof  by  defendant,  plaintiff  had 
been  greatly  damaged  and  injured  In  the  sum 
of  $160,683.44,  the  difference  between  the  val- 
ue of  said  property  and  the  sum  of  $132,377.- 
84,  whidi  by  the  terms  of  said  contract 
plaintiff  had  agreed  to  pay  defendant  there- 
for. 

After  the  demurrer  to  the  declaration, 
overruled,  the  only  plea  was  non '  assumpsit. 
But  on  the  trial  the  evidence  showing  that 
the  legal  title  to  some  of  the  timber  and  tim- 
ber lands  was  then  invested  in  the  defendant, 
and  was  so  invested  at  the  time  of  the  pur- 
chase thereof  and  before  the  organization  of 
said  company,  and  as  there  was  no  contract 
in  writing  made  by  defendant  directly  with 
plaintiff  or  the  Damascus  Lumber  Company 
to  sell  or  convey  said  lands  to  said  company 
or  to  him,  the  statute  of  frauds  was  relied 
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on  as  constituting  a  complete  bar  to  the  en- 
forcement of  the  alleged  contract  for  the  sale 
and  purchase  of  said  stock,  and  moreover,  that 
as  the  contract  sued  on  was  one  of  entirety 
it  could  not  be  enforced  In  part  or  at  all  as 
one  to  sell  and  transfer  to  plaintiff  said  760 
shares  of  stock  In  said  company. 

And  so  on  these  issues  on  the  conclusion  of 
plalntiff^s  evidence,  which  tended  strongly 
to  support  his  theory  of  the  case  and  as  al- 
leged In  the  declaration,  the  circuit  court  on 
defendant's  motion  excluded  plaintiff's  evi- 
dence and  directed  the  Jury  to  return  a  ver- 
dict for  defendant,  which  was  done,  and  the 
judgment  complained  of  was  nil  capiat 

Though  the  contract  sued  on  in  addition  to 
the  stock  was  for  "all  the  interests  which  the 
said  defendant  owned  in  the  said  Damascus 
I/umber  Company,  or  properties  belonging  to 
the  same"  standing  "either  in  its  own  name 
or  otherwise,"  the  real  subject  matter  of  the 
contract  was  the  760  shares  of  the  defendant 
in  said  company,  the  other  interests  called 
for  being  such  as  would  necessarily  follow 
the  stock,  unless  perhaps  It  might  be  the  per- 
sonal claim  of  the  defendant,  if  any,  for  in- 
debtedness due  from  the  corporation  to  him. 
As  thus  construed  the  contract  did  not  di- 
rectly Involve  the  right  or  title  to  lands,  and 
we  cannot  agree  with  counsel  that  the  real 
and  vital  issue  In  the  case  is  whether  the 
statute  of  frauds  constitutes  a  defense  to  the 
action. 

[1]  In  our  opinion  the  statute  of  frauds  If 
at  all  can  be  only  incidentally  Involved,  not 
In  the  primary  right  of  the  plaintiff  to  en- 
force his  contract  for  the  shares  of  stock,  but 
in  the  question  of  the  quantum  of  damages, 
when  it  comes  to  determining  what  the  assets 
of  the  corporation  are  or  were,  and  what 
damages,  if  any,  the  plaintiff  may  have  sus- 
tained by  the  breach  by  defendant  of  his  con- 
tract. While  at  one  time  there  seems  to  have 
been  some  question  whether  the  shares  of- 
stock  in  a  corporation,  when  the  consequent 
value  thereof  depended  on  the  use,  or  own- 
ership of  real  estate,  constituted  real  prop- 
erty, it  is  now  well  settled  that  shares  In 
sudi  corporation  are  not  real  estate  direct- 
ly affected  by  the  statute  of  frauds.  Browne 
on  Statute  of  Frauds  (5th  Ed.)  §  258,  p.  337; 
Lipscomb  v.  Condon,  56  W.  Va.  416,'  49  S.  B. 
392,  67  L.  R.  A.  670,  107  Am.  St.  Rep.  938. 

[2]  And  equity  as  a  general  rule  will  not 
specifically  enforce  performance  of  contracts 
for  the  sale  and  purchase  of  such  shares, 
but  will  leave  the  parties  to  their  rights  of 
action  at  law  for  damages.  Bumgardner  v. 
Leavitt,  35  W.  Va.  194,  13  S.  E.  67,  1?  L.  R. 
A.  776;  Hissam  v.  Parrish,  41  W.  Va.  686, 
24  S.  E.  600,  56  Am.  St.  Rep.  892;  12  Enc. 
Dig.  Va.  &  W.  Va.  Repts.  593.  It  is  only 
where  because  of  the  inadequacy  of  the  legal 
remedy  as  when  the  shares  purchased  have 
some  peculiar  value,  and  are  unobtainable 
In  the  market,  or  have  no  certain  or  ascer- 
tainable valua,  that  equity  will  take  jurisdic- 


tion for  specific  execution  of  the  contract 
Hogg  V.  McGuffln,  67  W.  Va.  456,  68  S.  E. 
41,  31  li.  R.  A.  (N.  S.)  491. 

So  the  primary  Isgue  presented  by  the 
pleadings  and  proofs  was  whether  plaintiff 
had  a  valid  and  binding  contract  for  the 
760  shares  of  stodk  owned  by  the  ddTendant 
That  the  plaintiff  had  such  a  contract,  and 
that  the  consideration  and  the  terms  and 
conditions  thereof  were  sufilciently  definite 
and  certain  as  to  be  enforceable  we  think 
was  fully  established  by  the  proof!  Cer- 
tainly the  evidence  was  sufficient  to  call 
for  a  submission  of  the  questions  of  tact  to 
the  Jury. 

[3]  Of  course  as  tHe  contract  provided  that 
the  price  to  be  paid  for  the  stock  was  to  be 
determined  by  an  audit  of  the  books  of  the 
corporation,  and  by  crediting  defendant  with 
moneys    paid    or    advanced    with    Interest, 
and  by  charging  him  with  moneys  received, 
as  stated,  the  legal  or  equitable  right  and 
title  of  the  corporation  to  the  lands  would 
be  collaterally  Involved,  but  this  would  con- 
stitute no  Impediment  In  the  way  of  proving 
with    reasonable    certainty    what    damages 
plaintiff  had  sustained  by  the  breach  of  the 
contract.    The  submission  of  this  question  to 
the  jury  and  their  verdict  thereon  would  not 
necessarily  Involve  a  final  adjudication  as  be- 
tween the  defendant  and  the  corporation ;  It 
would  only  be  conclusive  of  the  rights  of  the 
parties  to  the  action.    The  evidence  shows 
that  the  audit  of  the  books  of  the  corporation 
was  made  as  called  for  by  the  contract,  and 
that  defendant  was  given  credit  therein  for 
all  moneys  paid  or  advanced  for  lands  or 
other  property,  with  Interest,  and  that  he 
was  charged  with  moneys  received  from  the 
proceeds  of  notes  and  lumber  cut  from  the 
lands  standing  In  his  name  and  from  other 
lands  or  timber  purchased  and  belonging  to 
the  corporation.     Presumptively   the  stock 
contracted  for  was  to  be  paid  up  stock,  and 
the  evidence  shows  that  defendant  had  not 
paid  for  this  stock  otherwise  than  by  the  ad- 
vancement of  money  for  lands,  mills  and  oth- 
er property.    So  that  whether  the  equitable 
title  to  these  lands  was  In  the  corporation 
and  whether  the  corporation  by  reason  of 
part  performance  of  the  contract,  or  other- 
wise, could  probably  enforce  the  contract  if 
not  expressed  arising  by  implication,  and  the 
manner  of   dealing  therewith   between  the 
parties,  were  all  questions  which  It  was  com- 
petent for  the  court  to  submit  to  the  juiy, 
not  for  the  purpose  of  final  adjudication  as 
between  Clark  and  the  corporation,  but  upon 
the  question  of  the  quantum  of  damages  sus- 
tained by  plaintiff.     Such  an  adjudication 
would  not  bind  strangers  to  the  contract  or 
to  the  litigation,  but  it  would  settle  the  ques- 
tion so  far  as  the  rights  of  the  parties  to  the 
litigation  were  concerned.     McClung  v.  Mc- 
Clung,  78  W.  Va.  486,  489,  89  S.  E.  148;  My- 
Uus  V.  Koontz,  69  W.  Va.  621,  625,  73  S.  £. 
319. 
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Moreover,  as  a  general  rale,  promoters  of 
a  corporation,  not  yet  organized,  especially 
when  their  contracts  are  made  for  and  on 
behalf  of  the  corporation,  are  regarded  as 
agents  of  the  corporation,  and  such  contracts 
become  binding  upon  them,  as  well  as  upon 
the  corporation,  after  organization  and  ac- 
ceptance thereof  by  it.  Spring  Garden  Bank 
V.  Hulings  Lumber  Co.,  32  W.  Va.  357,  9  S. 
B.  243,  3  li.  R.  A.  583;  Dickerman  v.  North- 
ern Trust  Co.,  176  U.  S.  181,  203,  2D  Sup.  Ct. 
311,  44  Lf.  Ed.  423,  and  authorities  cited; 
Alger  on  Law  of  Promoters  and  the  Promo- 
tion of  Corporations,  §  202  et  seq.;  7  R.  C. 
L.  i  60,  p.  81  et  seq.  And  tn  such  cases 
these  authorities  say  the  agent  Is  subject  to 
the  disabilities  of  an  ordinary  agent,  his  acts 
carefully  scrutinized,  and  that  he  will  be 
precluded  from  taking  any  secret  advantage 
of  other  stockholders.  But  it  is  unnecessary 
we  think  to  go  into  this  question  of  agency 
and  the  liability  of  defendant  to  the  corpora- 
tion, if  any,  on  the  theory  of  agency.  We  are 
only  suggesting  a  question  which  might  arise 
as  between  the  defendant  and  the  corpora- 
tion, and  which  may  be  presented  collaterally 
on  the  trial  of  the  action,  if  the  facts  develop- 
ed should  present  it. 

The  views  expressed  herein.  In  our  opin- 
ion, render  it  unnecessary  to  go  into  the  ques- 
tions of  trust  relations  or  equitable  estoppel 
elaborately  argued  by  counsel. 

We  are  of  the  opinion,  therefore,  to  re- 
verse the  judgment,  set  aside  the  verdict,  and 
award  the  plaintiff  a  new  trial,  and  the  judg- 
ment will  be  as  indicated. 

(81  W.  Va.  723) 

MONARCH  GAS  CO.  v.  ROY  et  aL 
(No.  3494.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  26,  1918.      Rehearing  Denied 
May  9,  1918.)     . 

(ByUdbus  hy  the  Court.) 

1.  Husband  and  Wife  ^=>62— Wife's  Sepa- 
rate Real  Estate— Estoppel. 

TboQgh  ordinarily  a  married  woman  is  not 
estopped  by  the  mere  disavowal  of  title  to  her 
separate  real  estate,  yet,  now  that  she  may  deal 
with  it  and  enjoy  the  issues  and  profits  derived 
from  it  as  if  she  were  single,  she  may  be  bound 
by  estoppel  in  pais  regarding  contracts  relating 
thereto. 

2.  Husband  and  Wife  <®=5>62— Wife's  Sepa- 
bate  Realty— Lease— Estoppel. 

And  if  she  assure  the  owner,  by  assignment, 
of  an  oil  and  gas  lease  on  land  acquired  by  her 
after  the  date  of  the  lease  that  rentals  accruing 
and  payable  after  title  vested  in  her  and  before 
tbe  lease  was  assigned  had  been  paid  so  far  as 
she  knew,  equity  will  not  permit  her  to  declare 
and  enforce  against  the  assignee  a  forfeiture  due 
solely  to  the  nonpayment  of  such  rentals. 

3.  Mines  and  Minerals  «=>78(2)— Oil  and 
Gas  Lease  —  Forfeiture  and  Re-Lease  — 
Equitable  Relief. 

Refusal  to  accept  a  check  for  an  amount 
less  than  the  lease  required  *to  excuse  operation 
on  the  land  for  the  quarter  then  about  to  begin, 
^i^hen  a  check  for  the  same  amount  for  the  same 
purpose    within    the    next    preceding    quarter, 


though  each  amount  was  less  than  the  lease  re- 
quired, was  accepted,  the  reduction  being  due  to 
an  alleged  defect  of  title  to  part  of  the  premises 
leased,  does  not  warrant  an  immediate  declara- 
tion of  forfeiture  by  the  lessor  and  the  grant  of 
a  lease  on  the  same  land  to  another;  and  equity 
will  relieve  against  such  forfeiture  and  cancel 
the  lease  so  executed. 

(Additional  SyUahuf  ly  Editorial  Staff, ) 

4.  Mines  and  Minerals  ^=s>81  —  Oil  and 
Gas  Leases— Conflicting  Claims— Equity 
Jurisdiction. 
Equity  is  the  proper  fonim  to  adjudicate  all 
issnes  arising  between  claimants  under  conflict- 
ing oil  and  gas  leases  executed  by  the  same  les- 
sors, or  those  holding  under  them  on  the  same 
tract  of  land. 

Appeal  from  Circuit  Court,  Lincoln  County. 

Suit  for  injunction  by  tbe  Monarch  Gas 
Company  against  Orlando  Roy  and  otbers. 
Decree  for  defendants,  dismissing  tbe  bill, 
and  plaintiff  appeals.  Decree  revetrsed, 
cause  reinstated,  and  decree  for  plaintiff. 

Meek  &  Renshaw  and  Simms  &  Staker, 
all  of  Huntington,  for  appellant  Maynard 
F.  Stiles,  of  Charleston,  for  appellees. 

LYNCH,  J.  On  September  3,  1913,  T.  M. 
Bowles  leased  to  J.  Jj.  Flack  160  acres  of 
land  in  Lincoln  county  on  which  to  drill  and 
operate  for  petroleum,  oil,  and  natural  gas 
for  a  term  of  five  years  and  as  mucb  longer 
as  either  of  these  products  is  found  in  paying  ' 
quantities  by  explorations  on  the  tract  or 
the  rental  paid  thereon.  Bowles  died  No- 
vember 15,  1915,  and  by  will  devised  the 
tract  to  his  sister,  Mrs.  Harriet  Bowles,  who 
now  owns  it.  All  the  rights  conferred  on 
him  by  the  lease  Flack  and  his  associates  as- 
signed to  the  Monarch  Gas  Company,  a  cor- 
poration, on  March  28,  1916. 

This  is  a  controversy  between  the  Monarch 
Gas  Company,  claiming  under  the  assign- 
ment from  Flack,  and  Orlando  Roy,  claiming 
under  a  lease  made  to  him  by  Mrs.  Bowles 
for  the  same  purpose  upon  the  same  tract 
September  11,  1916,  and  involves  a  provi- 
sion contained  in  the  Flack  lease,  which, 
when  properly  interpreted  and  as  the  parties 
themselves  construed  it,  as  evidenced  by 
their  acts  and  conduct  hereafter  noted,  re- 
quired a  well  to  be  drilled  on  the  land  with- 
in the  three  months  after  the  date  of  the 
lease  to  prolong  its  existence  beyond  that 
period.  In  other  words,  the  failure,  to  drill 
before  the  expiration  of  the  three  months 
should  terminate  the  rights  granted  and 
avoid  and  annul  the  lease  contract.  This 
avoidance  and  annulment,  however,  the  les- 
see could,  according  to  the  provision,  prevent, 
and  prolong  the  life  of  the  leas«  each  suc- 
ceeding quarter  or  three-months  period  by 
paying  to  Bowles,  or  depositing  to  his  credit 
in  the  Futman  County  Bank,  $40  each  quar- 
ter. 

Neither  Flack  nor  the  Monarch  Gas  Com- 
pany- entered  upon  the  tract  at  any  time  to 
exercise  the  authority  confei^red;  but  prior 
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to  the  death  of  T.  M.  Bowles,  and  for  the 
quarter  beginning  December  3,  1915,  Flack 
promptly  paid  or  deposited  the  money  speci- 
fied, Mra  Bowles,  devisee,  receiving  the 
first  deposit  made  after  the  death  of  her 
brother.  For  the  next  succeeding  quarter 
nothing  .was  so  paid  or  deposited,  either  by 
Flack,  who  owned  the  lease  until  March 
28th,  the  date  of  the  assignment,  or  by  the 
Monarch  Gas  Company,  the  assignee.  Nor 
thereafter  was  there  tendered  or  paid  or  de- 
posited the  exact  sum  required  by  the  lease 
to  effect  its  extension  for  any  subsequent 
quarter  until  November -29,  1916,  when  four 
items,  two  of  $7.50  each,  and  two  of  $40 
each,  were  deposited  in  the  bank  to  her  cred- 
it, none  of  which  has  she  withdrawn,  used, 
or  recognized  as  properly  belonging  to  her 
or  subject  to  her  control.  But  on  May  3, 
1916,  the  Monarch  Gas  Ck>mpany  did  tender 
to  her,  and  she  accepted,  a  check  for  $32.50 
to  cover  the  quarter  from  June  8,  to  Sep- 
tember 3,  1916.  The  reduction  of  the  cash 
payment  resulted  from  the  representation  of 
the  agent  of  the  company  that  an  examina- 
tion of  the  public  records  of  the  county  dis- 
closed a  deficiency  In  the  acreage  of  the 
tract  due  to  some  defect  of  title.  Her  ver- 
sion of  the  transaction  is: 

*'I  told  him  I  would  not  take  it  [the  check]: 
It  was  not  for  the  full  amount;  the  lease  called 
for  $40  every  three  months,  and  he  said  he  had 
the  land  abstracted,  and  that  was  all  that  was 
due  me ;  that  he  would  be  there  in  a  short  lime 
to  drill  a  well  for  me,  but  he  never  come." 

This  check,  however,  she  did  accept  and 
collect,  apparently  without  relying  upon  the 
alleged  promise  to  drill  promptly,  and  with- 
out further  protesting  the  claim  of  the  par- 
tial failure  of  title.  There  is  no  proof  of 
such  reliance,  and  she  seems  then  to  have 
recognized  the  Justness  of  the  reduction;  at 
least,  did  not  otherwise  further  demur  to 
the  tender,  and  accepted  and  appropriated 
the  amount  as  compensation  for  delayed 
operation  during  the  quarter  beginning  June 
3,  1916. 

Before  the  expiration  of  that  quarter  the 
Monarch  Gas  Company  again  tendered  Mrs. 
Bowles  another  check  for  the  same  amount 
in  lieu  of  drilling  during  the  next  quarterly 
period  beginning  September  3,  1916.  This 
check  she  refused  to  accept  and  did  not  ac- 
cept Nor  did  the  Monarch  Gas  Company 
cause  the  amount  called  for  therein  to  t)e 
deposited  to  her  credit  until  the  thirteenth 
day  after  that  period  had  begun  to  run.  Act- 
ing upon  the  presumption  of  an  intention  to 
abandon  the  lease,  she  entered  into  the  con- 
tract with  the  defendant  Roy;  and  when  he 
entered  or  was  about  to  enter  upon  the  land 
to  drill,  as  so  authorized,  the  Monarch  Gas 
Company  instituted  this  suit  to  enjoin  him, 
his  agents  and  employes,  from  exercising  the 
rights  conferred,  and  obtained  a  temporary 
restraining  order,  which,  on  final  hearing 
upon  the  merits,  the  decree  reviewed  dis- 
solved, and  dismissed  the  bilL  | 


What  has  been  said  reveals  these  out- 
standing and  important  facts:  Excepting  thp 
one  due  March  3,  1916,  Flack  paid  promptly, 
and  T.  M.  Bowles  while  living,  and  Mrs. 
Bowles  after  his  death,  accepted,  the  requir- 
ed quarterly  payments  of  $40  each,  where- 
by there  was  saved  to  Flack  until  March  3d 
the  right  to  exercise  the  license  granted  by 
the  lease;  that  the  March,  1916,  payment 
was  not  tendered  to  Mrs.  Bowles  for  accept- 
ance, or  accepted  by  her,  at  any  time,  and 
was  not  deposited  to  her  credit  until  No- 
vember 29,  1916;  that  it  remains  in  the  bank 
subject  to  her  order;  that  the  Monarch  Ga.> 
Company  acquiied  only  such  rights  as  Flack 
possessed  on  March  28th,  to  defer  the  exer- 
cise of  which  the  Monarch  Gas  Company 
tendered  to  her,  and  she  accepted,  $32.50  in 
lieu  of  $40  to  extend  the  lease  for  the  ensu- 
ing quarter,  each  of  them  apparently  In  good 
faith  believing  there  was  a  proportional  losa 
of  acreage  occasioned  by  some  defect  in 
title;  that  the  Monarch  Gas  Company  ten- 
dered to  her,  first  in  August  and  again  in 
September,  $32.50  to  extend  the  lease  for 
the  quarter  beginning  Sept«nber  3d,  which 
sum,  being  twice  refused  by  her,  was  deposit- 
ed to  her  credit  on  the  16th,  as  was  also  on 
November  29th  the  $40  due  and  unpaid  for 
the  quarter  beginning  March  3, 1916,  and  two 
sums,  each  for  $7.50,  to  compensate  for  the 
deductions  made  because  of  alleged  defects 
in  title,  and  finally  the  lease  to  jRoy  after 
the  beginning  of  the  September-December 
quarter. 

[1,2]  Wherefore,  obviously,  the  first  In- 
quiry is  whether  the  acceptance  of  the  first 
$32.50  payment  under  the  drcumstanees  sur- 
rounding the  transaction  concluded  Mrs. 
Bowles  and  foreclosed  the  right  to  declare  a 
forfeiture,  based  on  the  failure  to  pay  the 
full  amount  -specified  In  the  lease  as  com- 
pensation in  lieu  of  drilling  within  the 
March-June  quarter  of  that  year.  There  is 
no  refutation  of  the  testimony  that  when 
asked,  In  effect,  If  any  previous  delay  rental 
remained  unpaid  on  the  .date  of  the  tender, 
she  replied,  in  answer  to  one  question  pro- 
poimded  to  her,  *'None  that  she  knew  of/* 
and  to  another,  "There  had  money  been  plac- 
ed in  the  bank.'* 

What  the  social  status  of  Mrs:  Bowles  at 
that  time  was,  namely  whether  married  or 
widowed,  covert  or  discovert,  the  record  does 
not  show.  Though  nothing  is  said  as  re- 
gards him,  whether  living  or  dead,  the  lesral 
presumption  is  that  the  marital  relation  ha^ 
not  been  disturbed,  in  the  absence  of  evi- 
dence of  Its  dissolution  by  death  or  divorce, 
whatever  the  actual  fact  may  be.  26  Cyc. 
879,  and  cases  cited  in  note  29.  Does  thp 
acceptance  by  Mrs.  Bowles  of  the  sum  ten- 
dered, and  her  declaration  as*  to  former  pay- 
ments, estop  or  preclude  her  from  deolarin^s 
and  enforcing  a  forfeiture  of  the  right  of 
exploration;  the  sole  basis  of  the  forfeiture 
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being  the  failure  to  tender  and  pay  the  full 
amount  prescribed  by  the  lease? 

A  married  woman  is  estopped  to  assert  an 
Interest  in  land  inconsistent  with  a  grant  by 
deed  in  which  she  Joined,  as  held  In  Head- 
ley  y.  Colonial  OU  Co.,  67  W.  Va.  628.  69  S.  E. 
296,  and  by  her  verbal  assent  to  the  con- 
struction of  an  easement  to  transport  timber 
through  her  separate  real  estate,  where  the 
licensee  expends  money  in  the  construction 
of  the  road  and  operates  it  under  her  imme- 
diate observation,  as  held  in  Tufts  v.  Copen, 
37  W.  Va.  623,  16  S.  B.  793.  Though  she 
may  not  be  barred  from  asserting  title  to 
her  separate  estate  in  land,  under  the  prin- 
ciple of  estoppel  in  pais,  she  may  be  as  to 
her  i)ersonal  estate.  "Now  that  she  is  en- 
abled to  contract  as  if  single,  she  will  be 
bound  by  estoppel  in  pais  touching  her  con- 
tracts as  if  single."  Williamson  v.  Jones, 
43  W.  Va.  562,  27  S.  E.  411,  38  L.  R.  A.  694. 
64  Am.  St  Rep.  891,  point  11,  SyL  The 
statement  by  Mrs.  Bowles  in  answer  to  the 
inquiry  respecting  the  payment  of  former 
rentals  for  delay  in  drilling  was  such  as  nat- 
urally would  tend  to  mislead  the  holder  of 
the  lease,  show  no  necessity  for  further  in- 
vestigation to  ascertain  the  real  want  of  pay- 
ment of  such  rental,  and  lead  the  company 
to  believe  the  fact  to  be  as  represented  by 
her.  She  was  the  proper  person  to  whom  to 
'  apply  for  information  upon  the  subject  of  in- 
quiry. Presumably  no  one  knew  better  than 
slie  whether  the  contract  had  been  complied 
with  in  that  respect.  There- was  no  other 
more  reliable  source  from  which  to  obtain 
an  answer  with  greater  assurance  or  confi- 
dence in  its  correctness.  If  she  did  not  know, 
who  would  know?  It  was  a  matter  peculiar- 
ly within  her  knowledge,  a  matter  which  di- 
rectly concerned  her.  Estoppel  may  arise  out 
of  silence  when  duty  requires  one  to  speak, 
out  of  acquiescence  when  Interest  demands 
denial.  But  Mrs.  Bowles  was  neither  silent 
nor  acquiescent.  Her  reply  was  equivalent 
to  an  affirmation  or  representation  of  pay- 
ment, and  she  cannot  now  be  permitted  to 
take  advantage  of  her  own  dereliction,  but 
is  concluded  by  the  information  imparted,  in- 
formation which  she  does  not  deny  she  gave. 
Wherefore,  clearly,  she  cannot  now  be  heard 
to  assert  a  forfeiture  which  she  failed  to  de- 
clare at  the  proper  time,  when  by  her  repre- 
sentations she  Induced  the  Monarch  Gas 
Company  to  predicate  its  action  upon  the  as- 
sumption of  a  previous  satisfactory  compli- 
ance with  the  requirements  of  the  lease  by 
the  lessee,  and  therefore,  also,  of  the  non- 
existence of  the  forfeiture  now  sought  to  be 
enforced. 

Much  argument  is  addressed  directly  to 
the  second  phase  of  the  case,  namely,  wheth- 
er, when  an  oil  and  gas  lease  contains  a  pro- 
vision for  its  avoidance  or  nullification  for 
failure  to  drill  within  a  specified  period, 
three  months  in  this  instance,  a  result  which, 
according  to  another  provision  embodied  in 
the  former,  the  lessee  may  prevent  by  paying 


a  certain  sum  quarterly,  payment  thereof 
must,  to  prevent  a  forfeiture,  be  made  before 
the  beginning  of  each  successive  quarter,  as 
Roy,  the  second  lessee,  insists,  or  does  pay- 
ment made  within  such  quarter  avail  to  pre- 
vent a  forfeiture,  as  the  Monarch  Gas  Com- 
pany insists?  To  sustain  the  second  alterna- 
tive, counsel  for  the  Monarch  Gas  Company 
cite  Hukill  v.  Myers,  36  W.  Va.  639,  15  S.  E. 
151,  a  case  whose  facts  differ  materially 
from  these  found  in  the  record  before  us, 
though  there  is  some  similarity  in  the  leases. 
The  Myers  lease  required  Hukill  to  com- 
mence drilling  operations  on  the  land  with- 
in the  second  year  of  the  lease  term,  or 
thereafter  pay  Myers  "|12  monthly  until  the 
work  of  drilling  was  commenced,  the  failure 
to  drill  or  pay  to  work  a  forfeiture  of  the 
lease.  By  agreement  a  change  was  made 
from  monthly  to  quarterly  payments.  They 
were  not  paid  monthly  or  quarterly  as  they 
became  due,  but  were  received  by  Myers,  or 
as  directed  by  him,  from  time  to  time,  with- 
out regard  for  the  express  stipulation  of  the 
lease.  Points  1  and  2  of  the  syllabus  mark 
the  difference  noted.  Both  speak  of  indul- 
gence, acquiescence,  and  waiver,  and  cor- 
rectly declare  that  in  such  circumstances 
equity  will  not  recognize  or  enforce  a  for- 
feiture. No  such  circumstance  was  disclosed 
hera  With  the  exception  hereafter  alluded 
to,  each  payment  to  prolong  the  life  of  the 
lease  was  tendered  or  deposited  prior  to  the 
beginning  of  the  quarter  for  which  they  were 
intended,  thus  by  construction  indicating  the 
necessity  for  advance  payments  or  deposits. 
There  is  no  such  acceptance  of  overdue  pay- 
ments proved  in  this  case,  or  in  Friend  v. 
Mallory,  52  W.  Va.  53,  43  S.  E.  114,  relied 
on  by  counsel,  as  warrant  application  of  the 
doctrine  of  waiver,  and  deny  to  Mra  Bowles 
the  right  to  declare  and  enforce  a  forfeiture 
resulting  from  such  arrearages  as  may  have 
occurred.  She  refused  but  one  tender,  that 
one  being  the  payment  due  September  3d. 
Though  not  for  the  same  amount,  rentals 
other  than  the  one  due  March  3d  were  ten- 
dered to  her  before  each  successive  quarter 
began,  including  the  one  due  in  September, 
1916,  and  these  were  accepted,  except  the 
last,  and  this  one  she  declined,  as  she  says, 
because  the  amount  was  less  than  the  lease 
required.  Appellant's  witnesses  say  she  did 
not  mention  or  insist  upon  more  than  the 
amount  offered,  and  relied  solely  upon  the 
claimed  lapse  in  August  Evidently  she  mis- 
apprehended the  purpose  for  which  the  Mon- 
arch Gas  Company  tendered  her  the  first  pay- 
ment due  after  it  acquired  possession  of  the 
lease.  That  payment,  she  thought,  was  to 
postpone  development  on  the  land  during  a 
quarter  beginning  in  May,  instead  of  June, 
evidently  an  erroneous  conclusion  on  her 
part.  With  reference  to  this  lease  no  quar- 
ter began  in  May. 

[3]  But,  admitting  reliance  upon  the  ten- 
der of  an  amount  insufficient  to  comply  with 
the  lease  requirements,  can  she,  under  our 
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decisions  and  In  the  light  of  the  acceptance 
without  complaint  of  a  payment  of  a  like 
amount  for  a  former  extension,  arbitrarily 
and  immediately  refuse  longer  to  be  bound 
by  an  agreement  against  which  she  offers  no 
other  objection,  and  proceed  at  once  to  lease 
to  another  upon  terms  not  disclosed,  and 
thereby  strike  down  a  valuable  right  acquir- 
ed through  the  expenditure  of  money,  aggre- 
gating in  this  instance  $160  a  year  for  three 
years,  without  granting  any  time  whatever 
to  supply  the  alleged  shortage?  Such  de- 
parture from  the  positive  requirements  of 
the  lease  as  may  have  occurred  was  due  as 
much  to  the  conduct  of  Mrs.  Bowles  as  that 
of  the  Monarch  Gas  Company,  neither  of 
whom  acted  otherwise  than  In  the  light  of 
the  circumstances  surrounding  them  at  the 
time.  There  is  not  the  semblance  of  ansrthing 
approaching  the  dignity  of  proof  tending  to 
show  or  suggest  fraud  or  deceit  In  their 
dealings,  or  negligence  on  the  part  of  one 
more  than  upon  the  part  of  the  other. 
Whether  the  title  to  any  part  of  the  land 
was  or  was  not  defective  no  witness  testifies, 
and  no  abstract  filed  shows.  Knowledge  of 
the  defect,  if  any,  rested  wholly  upon  the  un- 
corroborated and  uncontested  declaration  of 
Elrtley,  who  spoke  of  it  to  Mrs.  Bowles,  and 
explained  to  her  the  cause  of  the  reduction. 
To  this  explanation  she  offered  no  objection, 
but  accepted  the  check,  collected  the  money, 
and  appropriated  it  to  her  own  use,  and 
thereby  expressed  satisfaction  with  the  re- 
sult and  acquiesced,  temporarily  at  least,  in 
the  truthfulness  of  the  representation;  and 
not  until  late  In  August  or  early  in  Septem- 
ber, but  before  the  beginning  of  the  next 
succeeding  quarter,  did  she  question  the  ex- 
istence of  the  defect,  If  the  mere  statement 
that  the  amount  tendered  was  less  than  that 
called  for  was  a  protest  against  an  attempt 
to  reduce  the  acreage. 

If  to  the  reason  assigned  as  an  excuse  for 
refusing  the  tender  we  accord  the  fullest  im- 
port, and  Interpret  the  language  used  to  give 
notice  of  an  Intention  not  to  receive  less 
than  $40  for  each  succeeding  quarter,  In- 
cluding that  then  about  to  begin,  can  she 
abruptly  and  arbitrarily  terminate  the  right 
to  exercise  the  license  granted?  Our  deci- 
sions and  the  decisions  of  other  states  uni- 
formly reply,  "No."  Wilson  v.  Gas  Co.,  78 
W,  Va.  329,,  88  S.  EX  1076 ;  Johnson  v.  Arm- 
strong, 94  S.  E.  754,  and  cases  therein  dted. 
Any  other  answer  would  allow  a  lessor  to  ac- 
cept willingly  moneys  expended  In  reliance 
upon  a  right,  purchased  and  paid  for,  to  de- 
fer explorations  on  lands  for  valuable  min- 
eral products,  a  delay  In  which  the  owner 
impliedly  expresses  concurrence  and  acquies- 
cence by  receiving  the  compensation  agreed 
upon,  and  then  upon  the  appearance  of  an 
opportunity  to  secure  a  more  favorable  con- 
tract, without  notice  or  warning,  decline  to 
a^ept  further  payments,  declare  the  right 
compensated  for  terminated,  confer  upon  an- 


other the  same  right,  and  so  on  from  time  to 
time  as  he  may  deem  most  conducive  to  his 
financial  Interests.  Equity  withholds  assent 
from  a  proposition  fraught  with  such  dan- 
ger. 

[4]  Finally,  Jurisdiction  to  determine  the 
equities  between  the  parties  litigant  Is  ques- 
tioned by  the  appellee.  The  right  to  enter- 
tain the  suit  and  grant  relief  is  settled  in 
this  jurisdiction  by  the  decisions  cited  Infra, 
reference  to  which  sufilces  to  show  equity  is 
the  proper  forum  to  adjudicate  ail  issues 
arising  between  claimants  under  conflicting 
oU  and  gas  leases  executed  by  the  same  les- 
sors, or  those  holding  under  them  on  the  same 
tract  of  land.  Pyle  v.  Henderson,  55  W.  Va, 
122,  48  S.  E.  791;  Peterson  v.  Hall,  57  W. 
Va.  535,  50  S.  El  603;  Mustard  v.  Develop- 
ment Co.,  69  W.  Va.  713,  72  8.  E.  1021 ;  Car- 
bon Black  Co.  v.  Ferrell,  76  W.  Va.  300,  85  S- 
E.  544. 

We  are  therefore  of  opinion  to  reyenie  the 
decree,  reinstate  the  cause  dismissed,  and 
the  Injunction  dissolved,  perpetuate  the  lat* 
ter,  and  cancel  the  lease  executed  by  Har- 
riet Bowles  to  Orlanda  L.  Roy  September 
16,  1916,  and  award  appellant  its  costSL 


(81  W.  Va.  68S> 

STATE  V.COOK.    (No.  3437.) 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

Feb.  26,  1918.    Rehearing  Denied 

May  9,  1918.) 

fSyUdbus  hy  the  Court,) 

1.  Indictment  and  Infobiiation  ^=»133(3) 
—Ilu&gal  Constitution  of  Grand  Juby— 
PiJCA  IN  Abatement. 

The  appropriate  way  to  put  in  issue  the  va- 
lidity of  an  indictment  because  of  the  improper 
constitution  of  the  grand  jury  which  found  the 
same  is  by  plea  in  abatement 

2.  Criminal  Law  ^=»280(2)  —  Motion  to 
Quash— Constbuotion  as  Plba  in  Abatb- 

ICKNT. 

A  paper  filed  in  a  criminal  case  in  time  for 
a  plea  in  abatement,  containing  the  allegations 
necessary  to  raise  the  question  of  the  validity 
of  an  indictment  because  of  the  improper  consti- 
tution of  the  grand  jury,  and  properly  verified, 
will  be  treated  as  a  plea  in  abatement,  notwith- 
standing the  pleader  designates  it  a  motion  to 
quash. 

3.  Constitutional  Law  «=>221— Equal  Pbo- 
teotion  of  the  Laws— -Sbbvicb  on  Jubt— 
Persons  iXF  African  Race. 

Whenever  by  any  action  of  a  state,  whether 
through  its  Legislature,  through  its  courts,  or 
through  its  executive  or  administrative  officers, 
all  persons  of  the  African  race  are  esKluded, 
solely  because  of  their  race  or  color^  from  serv- 
ing as  grand  or  petit  jurors  in  the  criminal  pros- 
ecution of  a  person  of  the  African  race,  the 
equal  protection  of  the  laws  is  denied  to  him 
contrary  to  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  Staes. 

4.  Constitutional  Law  ^=»221— B2qual  Pro- 
tection of  the  Laws— Jury  Service— Ex- 
clusion OF  Persons  of  African  Descent. 

The  fact  that  there  were  no  persons  of  Af- 
rican descent  upon  the  grand  jury  finding  such 
indictment,  or  upon  the  petit  jury  summoned  for 
the  purpose  of  trying  the  defendant,  does  not  of 
itself  show  the  exclusion  of  such  persons  solely 
because  of  race  or  color. 
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5.  Constitutional  Law  ^=»221— -Indictment 
AND  Information  «&=>140(2)— Equal  Pbo- 

TECTION  of  the  LAW&-^IGHT  OP  PeBSON  OF 

African  Descent— Mixed  Juet. 
A  person  of  African  descent  accused  of 
crime  cannot  of  right  ^demand  a  mixed  jury, 
some  of  which  will  be  of  his  race,  nor  is  a  jury 
of  that  kind  guaranteed  by  the  Fourteenth 
Amendment  to  any  race. 

6.  Jury  ^=>120  —  Constitution  of  Gband 
Jury  and  of  Petit  Jury  —  Pleading  and 
Proof. 

The  allegations  contained  in  a  pleading  chal- 
lenging the  proper  constitution  of  a  grand  jury 
because  persons  of  African  descent  are  excluded 
therefrom  solely  for  that  reason,  and  of  a  mo- 
tion to  quash  the  petit  jury  summoned  for  the 
trial  of  a  person  of  Air  lean  descent  charged 
with  crime  for  the  same  reason,  must  be  sup-. 
ported  by  affirmati^ne  eyidence.  The  allegations 
of  the  plea  and  of  the  motion  are  not  eyidence- 
of  these  facts. 

7.  Constitutional  Law  ^s9221— Bqual  Peo- 

TECnON  OF  THE  LAWS  —  JUBY  SBBVIOE—Ex- 

clusion  OF  Person  of  Afbican  Descent. 
Proof  that  there  are  some  persons  of  Afri- 
can descent  qualified  for  jury  service  without 
showing  the  number  thereof,  or  the  proportion 
such  qualified  persons  bear  to  the  number  of 
cmalified  persons  of  other  races,  together  with 
the  evidence  of  those  charged  with  the  selection 
of  the  jurors  that  no  person  of  African  descent 
was  drawn  thereon,  but  that  in  making  such 
selection  the  exclusion  did  not  result  from  any 
intention  or  motive  to  exclude  such  persons,  but 
was  simply  the  result  of  their  selection  of  the 
persons  whom  they  thought  to  be  most  compe- 
tent for  the  service,  does  not  show  that  such 
persons  of  African  descent  were  excluded  from 
jury  service  solely  because  of  their  race  or  color. 

8.  Criminal  Law  «=»1159(3)—Appeai/— Ver- 
dict—Reversal. 

The  verdict  of  a  jury  in  a  criminal  case 
based  upon  conflicting  oral  evidence  will  not  be 
reversed  on  writ  of  error  to  this  court,  unless 
the  evidence  so  strongly  preponderates  m  favor 
of  the  defendant  as  to  clearly  indicate  that  the 
jury  was.  influenced  by  passion,  prejudice,  or 
other  improper  motive  in  arriving  at  such  ver- 
dict. 

9.  Criminal  Law  <8=»423(1)--Act8  and  Deo- 
LA  rations— Effect. 

Acts  and  declarations  of  one  of  several  per- 
sons who  have  combined  to  commit  a  crime,  if 
done  or  made  in  furtherance  of  the  common  de- 
sign, are,  in  contemplation  of  the  law,  the  acts 
and  declarations  of  all. 

10.  Homicide  <©=>30(1) —Principals  — Con- 
spirators. 

If  persons  combine  together  for  the  purpose 
of  rescuing  a  person  in  the  custody  of  officers 
of  the  law,  and  in  the  execution  of  such  design 
a  murder  is  committed,  all  are  equally  princi- 
pals in  the  murder. 

11.  Homicide  <g=>174(l)— Killing  by  Mob- 
Evidence— Arms. 

Where  a  murder  has  been  committed  by  a 
mob  in  the  execution  of  its  design  to  rescue  a 
person  in  the  hands  of  officers,  it  is  competent 
to  introduce  to  the  jury,  upon  the  trial  of  a 
member  of  such  mob,  a  shotgun  found  upon  the 
f  round  on  the  morning  after  the  murder  which 
It  is  shown  was  used  by  some  member  of  the 
mob,  even  though  it  appears  that  the  officer  who 
-was  killed  died  as  the  result  of  a  wound  receiv- 
ed from  another  weapon.  The  jury  was  entitled 
to  be  informed  that  the  mob  was  armed  at  the 
time  of  the  attack,  and  the  character  of  the 
weapons  possessed  by  the  mob. 


12.  Criminal  Law  ^=5>829(1>— Instbuctions 
—Request. 
It  is  not  error  to  refuse  an  instruction  when 
the  jury  has  been  already  sufficiently  and  cor- 
rectly instructed  on  the  point  covered  thereby. 

Error  from  Circuit  Court,  Raleigh  County. 

Ed  Cook  was  convicted  of  murder  in  the 
first  degree,  and  from  a  judgment  of  the 
circuit  court  for  Raleigh  county,  refusing  to 
grant  him  a  writ  of  error  to  a  judgment  of 
the  criminal  court  of  the  county,  he  brings 
error.    Afllrmed. 

J.  M.  Ellis,  of  Oak  Hill,  and  Brown  W. 
Payne  -and  John  M.  Anderson,  both  of  Beck- 
ley,  for  plaintiff  in  error.  E.  T.  England, 
Atty.  Gen.,  Chas.  Ritchie,  Asst  Atty.  6en., 
and  J.  Q.  Hutchinson,  Geo.  W.  Williams,  and 
Ashton  File,  all  of  Beckley,  far  the  State. 

RITZ,  J.  From  a  judgment  of  the  cir- 
cuit court  of  Raleigh  county  refusing  to 
grant  to  him  a  writ  of  error  to  a  judgment  of 
the  criminal  court  of  said  county  convicting 
him  of  murder  in  the  first  degree,  and  sen- 
tencing him  to  Imprisonment  for  life,  the 
defendant  prosecutes  this  writ  of  error. 

[1,2]  The  first  question  presented  ia 
whether  or  not  the  trial  court  erred  in  re- 
fusing to  quash  the  indictment,  and  in  re- 
fusing to  quash  the  panel  of  petit  jurors  sum- 
moned to  try  the  defendant,  upon  the  ground 
that  colored  men  were  excluded  from  the 
grand  jury  which  found  the  indictment,  and 
from  the  petit  Jury  which  tried  the  defend- 
ant, he  being  a  colored  man.  Before  the  de- 
fendant pleaded  to  the  indictment  herein  he 
tendered  what  is  called  a  motion  to  quash 
the  indictment,  the  grounds  of  which  motion 
are  that  he,  being  a  colored  man,  was  de- 
prived of  the  equal  protection  of  the  law  lix 
that  men  of  his  race  were  excluded  from 
service  upon  the  grand  jury  which  found  the 
Indictment,  solely  because  of  their  race  and 
color;  that  there  were  a  large  number  of 
such  men  fit  for  such  service  in  the  county, 
but  that  none  were  drawn,  and  that  the 
names  of  none  of  such  were  placed  In  the 
jury  box,  and  that  the  reason  of  this  failure 
was  because  they  were  colored  men.  The  ap* 
propriate  way  to  attack  an  indictment  be- 
cause of  the  unlawful  constitution  of  the 
grand  jury  which  found  it  is  by  plea  in 
abatement,  ejxd  not  by  motion  to  quash. 
Commonwealth  v.  Cherry,  2  Va.  Cas.  20; 
Commonwealth  v.  Long,  2  Va.  Cas.  318 ;  Ker- 
by  V.  Commonwealth,  7  Leigh.  (Va.)  747; 
Moore  V.  Commonwealth,  9  Leigh.  (Va.)  639; 
Booth  V.  Commonwealth,  16  Grat.  (Va.)  519; 
Taylor  v.  Commonwealth,  90  Va.  109,  17  S. 
E.  812;  McCue  v.  Commonwealth,  103  Va. 
870,  49  S.  E.  623;  State  v.  Clark,  64  W.  Va. 
625,  63  S.  B.  402,  However,  the  paper  filed 
by  the  defendant,  which  he  called  a  motion 
to  quash  the  indictment,  was  filed  in  the 
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proper  time  for  a  plea  In  abatement  It  con- 
tains all  the  allegations  necessary  for  such 
a  plea  in  order  to  raise  the  question  sought 
to  be  raised  by  the  defendant,  and  it  was 
verified  in  the  manner  required  for  the  ver- 
ification of  such  pleas.  This  being  true,  the 
court  below  very  properly  disregarded  the 
name  which  the  pleader  gave  to  his  paper, 
and  treated  it  as  a  plea  in  abatement  Nice- 
ly V.  Butcher,  94  S.  E.  147.  The  allegations  of 
the  plea  were  put  in  issue  by  the  state,  and 
after  the  court  heard  the  evidence  thereon 
he  found  that  the  same  had  not  been  sustain- 
ed, and  refused  to  quash  the  indictment  The 
defendant  thereupon  filed  a  motion  to  quash 
the  panel  of  petit  jurors  for  the  same  reason 
set  up  in  his  plea  to  the  indictment,  and  the 
court  after  hearing  the  evidence  upon  this 
motion  found  that  the  allegations  thereof 
were  not  sustained,  and  refused  to  quash 
such  panel  of  petit  jurors. 

[3-7]  It  Is  very  well  settled  that  a  colored 
person  charged  with  crime  is  denied  the 
^ual  protection  of  the  laws  If  persons  of  his 
race  are  excluded  from  service  upon  the 
grand  Jury  making  the  indictment  against 
him,  or  the  petit  jury  before  whom  he  is 
placed  upon  trial,  solely  because  of  their 
race  or  color.  12  Corp.  Jur.  1173 ;  Strauder 
V.  West  Virginia,  100  U.  S.  303,  25  U  Ed.  664 ; 
Neal  V.  Delaware,  103  U.  S.  370,  26  L.  Ed. 
567.  And  it  makes  no  difference  whether 
such  exclusion  because  of  race  and  color  is 
effected  by  a  statute,  or  by  the  arbitrary 
and  wrongful  acts  of  the  officers  in  the  ad- 
ministration of  the  law.  Gibson  v.  Missls- 
Bippl,  162  U.  S.  565,  16  Sup.  Ct.  904,  40  U 
Ed.  1075;  Tarrance  v.  Florida,  188  U.  S. 
519,  23  Sup.  Ct.  402.  47  L.  Ed.  572;  Carter 
V.  Texas,  177  U.  S.  442,  20  Sup.  Ct.  687,  44 
li.  Ed.  839;  Martin  v.  Texas,  200  U.  S.  316, 
26  Sup.  Ct.  338,  50  L.  Ed.  4^7.  It  is  not  con- 
tended in  this  pase  that  there  is  anything  in 
the  statute  law  of  the  state  of  West  Virginia 
which,  when  properly  administered,  would 
have  the  effect  to  exclude  persons  from  jiiry 
service  because  of  race  or  color,  but  the 
whole  contention  Is  that  the  officers  of  Ral- 
eigh county  charged  with  the  execution  of 
the  law  in  this  regard  so  administered  it  as 
to  bring,  about  that  result  This  involves 
then  a  question  of  fact.  It  has  been  repeat- 
edly held  by  the  Supreme  Court  of  the  Unit- 
ed States  that  where  it  is  sought  to  quash 
an  Indictment,  or  to  discharge  a  petit  Jury, 
because  of  the  exclusion  of  colored  persons 
therefrom,  upon  the  ground  of  the  Improper 
and  unlawful  administration  of  the  law  by 
the  executive  or  administrative  officers,  he 
who  seeks  such  action  must  affirmatively 
prove  that  such  persons  are  excluded  solely 
because  of  their  race  or  color.  Martin  v, 
Texas,  200  U.  S.  316,  26  Sup.  Ct.  338,  50  L. 
Ed.  497;  Brownfield  v.  South  Carolina,  189 
U.  S.  426,  2a  Sup.  Ct  513,  47  L.  Ed.  882; 
Tarrance  v.  Florida,  188  U.  S.  519,  23  Sup. 
Ct  402,  47  L.  Ed.  572.    It  is  contended  that 


the  case  of  Neal  t.  Delaware  holds  that 
the  plea  verified  by  affidavit  Is  sufficient  evi- 
dence of  the  facts  contained  therein.  An  ex- 
amination of  that  case  will  disclose  the  fact 
that  while  the  court  held  the  allegations  of 
the  plea  to  be  evidence  of  the  contents  there- 
of, it  was  because  of  an  agreement  of  the 
Attorney  General  to  that  effect  The  subse- 
quent cases  above  referred  to  distinctly  and 
clearly  hold  that  the  allegations  of  the  plea 
will  not  be  considered  as  evidence,  and  un- 
less those  allegations  are  made  out  by  af- 
firmative evidence  introduced  upon  the  trial 
of  the  issue  raised  upon  the  plea  the  same 
must  fail.  Did  the  evidence  offered  upon 
this  plea  in  abatement  and  upon  the  motion 
to  quash  the  petit  jury  panel  establish  the 
facts  alleged?  The  testimony  in  this  re- 
gard is  that  about  one-third  of  the  population 
of  Raleigh  county  is  of  the  Negro  race.  The 
county  clerk  testifies  that  he  knows  some  col- 
ored persons  who  are  as  well  qualified  for 
jury  service  as  some  of  the  white  people  who 
sit,  and  counsel  for  the  defendant,  being  ex- 
amined as  a  witness,  testifies  that  there  are 
some  colored,  persons  in  Raleigh  county  pos- 
sessing the  qualifications  requisite  for  grand 
jury  service.  How  many,  he  does  not  say; 
what  proportion  of  the  adult  male  population 
possess  these  qualifications,  he  does  not  in- 
dicate; and  while  he  does  say  that  about 
one-third  of  the  total  population  is  of  the 
Negro  race,  this  is  not  evidence  that  one- 
third  of  the  persons  qualified  for  grand  jury 
service  are  of  that  race.  It  is  also  shown 
that  there  are  colored  persons  qualified  for 
petit  jury  service,  but  how  many  does  not 
appear.  Two  commissioners  charged  with 
the  drawing  of  the  petit  jury  were  intro- 
duced as  witnesses.  They  both  testify  that 
so  far  as  they  know  the  names  of  no  colored 
persons  were  placed  in  the  jury  box;  but 
they  further  testify  that  In  filling  the  jury 
box,  and  In  drawing  the  jurors,  they  never 
considered  the  question  of  race  or  color; 
that  they  were  moved  only  by  the  desire  to 
select  men  qualified  for  the  service;  that  In 
doing  this  they  relied  largely  upon  their  ac- 
quaintance with  the  people  of  the  county,  and 
upon  the  personal  property  books ;  that  when 
they  resorted  to  the  personal  property  books 
to  secure  names  to  place  in  the  jury  box  they 
did  so  without  regard  to  whether  or  not  the 
persons  so  selected  were  white  or  colored; 
in  fact  they  both  say  that  this  question  was 
never  considered  or  thought  of  by  them.  It 
is  also  shown  that  there  were  no  colored 
persons  on  the  grand  jury  which  made  the  in- 
dictment against  the  defendant,  nor  were 
there  any  colored  persons  upon  the  petit 
jury  which  tried  him.  This  fact  of  lts?lf  is 
not  sufficient.  The  defendant  did  not  have 
a  constitutional  right  to  a  mixed  jury,  such 
right  extending  no  further  than  to  guarantee 
to  him  that  the  laws  under  which  the  jurors 
were  drawn  would  not  exclude  men  of  his 
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race.  Martin  v.  Texas,  200  U.  S.  316,  26  Sup. 
Ct.  338,  50  L.  Ed.  497.  In  a  number  of  the 
cases  above  cited  in  which  this  question  was 
considered  by  the  Supreme  Court  of  the  Unit- 
ed States  the  Judgments  of  the  lower  courts 
were  reversed  because  they  arbitrarily  re- 
fused to  allow  a  plea  to  be  filed  raising  the 
question.  In  others  the  judgments  of  the 
lower  courts  were  affirmed  because  there  was 
no  evidence  Introduced  to  sustain  the  plea. 
In  the  case  of  Murray  v.  Louisiana,  163  U.  S. 
101,  16  Sup.  Ct.  990,  41  L.  Ed.  87,  evidence 
was  offered  upon  the  plea.  It  was  shown  In 
that  case  by  the  evidence  the  comparative 
population  of  white  and  colored,  the  number 
of  whites  qualified  for  Jury  service,  and  the 
number  of  colored  qualified  therefor,  these 
figures  Indicating  that  more  than  one-third 
of  the  persons  qualified  for  Jury  service  were 
of  the  colored  race.  It  was  also  shown  that 
occasionally  the  name  of  a  colored  man  was 
placed  In  the  Jury  wheel,  but  that  no  colored 
man  was  drawn  for  Jury  service.  The  Jury 
commissioners  testify  that  they  selected  the 
names  with  reference  to  their  qualification 
as  Jurors,  without  regard  to  color,  and  that 
there  was  no  discrimination  upon  that  ac- 
count It  was  held  that  these  facts  did  not 
sustain  the  plea,  and  the  Judgment  of  the 
lower  court  refusing  to  quash  the  Indictment 
was  sustained.  The  evidence  in  that  case 
went  very  much  further  than  the  evidence  in 
the  case  we  have  before  us,  as  will  be  ob- 
served by  a  reading  of  the^  case.  In  the 
case  at  bar  the  Judge  of  the  court  below  gave 
full  opportunity  to  the  defendant  to  offer  all 
the  evidence  he  desired  upon  this  question, 
and  it  appears  that  he  came  to  his  conclusion 
that  the  plea  was  not  sustained  only  after 
due  and  careful  consideration.  We  find  no 
error  in  the  Judgment  refusing  to  quash  the 
indictment  for  the  reason  that  persons  of 
the  African  race  were  excluded*  from  the 
grand  Jury  because  of  their  race  or  color, 
and  refusing  to  quash  the  petit  Jury  pane) 
for  the  same  reason. 

[8-11]- The  action  of  the  court  below  in  the 
admission  of  certain  evidence,  in  the  refusal 
of  a  certain  instruction,  and  in  overruling 
the  motion  to  set  aside  the  verdict  of  the  Jury 
because  contrary  to  the  law  and  the  evidence, 
is  also  assigned  as  error: 

On  the  6th  day  of  June,  1916,  at  a  prima- 
ry election  being  held  at  Winding  Gulf  pre- 
cinct in  Raleigh  county  a  difficulty  arose  be- 
tween a  colored  man  by  the  name  of  McClen- 
an  and  a  white  man  by  the  name  of  Altle 
Cook,  which  resulted  in  McClenan  striking 
Cook  over  the  head  with  the  limb  of  a  tree, 
fracturing  his  skull.  McClenan  attempte<) 
to  escape,  but  was  pursued  by  officers,  over- 
taken, and  arrested.  Another  colored  man 
Interfered  with  the  officers  in  making  the 
arrest,  and  he  was  likewise  arrested  for  his 
Interference.  These  two  colored  men  were  tak- 
en to  Winding  Gulf  and  confined  in  a  small 
building  used  at  that  place  as  a  temporary 


Jail.  It  appears  that  iheiie  was  consider- 
able talk  of  lynching  the  colored  man 
McClenan  because  of  the  attack  made  by 
him  on  Cook,  and  for  this  reason  the  officers 
having  him  in  charge  kept  him  very  careful- 
ly guarded  during  the  afternoon  and  eve- 
ning of  that  day,  and  likewise  telephoned 
to  the  county  seat  to  a  Justice  of  the  peace 
to  come  and  take  charge  of  the  prisoners. 
There  is  a  considerable  colored  population 
in  and  around  Winding  Gulf,  and  this  taJk 
of  lynching  came  to  the  knowledge  of  the 
colored  people.  Late  in  the  evening  they 
gathered  in  considerable  groups  around  the 
place  where  McClenan  was  confined,  and  de- 
termined to  rescue  him.  One  of  the  colored 
men  who  seems  to  have  been  in  the  confi- 
dence of  the  officers  was  directed  to  commu- 
nicate to  the  mob  that  there  would  be  no 
lynching,  that  the  prisoners  would  be  pro- 
tected and  taken  to  the  Beckley  Jail,  and  to 
request  the  mob  to  disperse.  Upon  this  com- 
munication being  made  this  man  testifies 
that  some  member  of  the  mob  replied,  "Hell 
with  the  officers !  We  are  Odd  Fellows  from 
Hot  Coal;  come  up  for  them."  It  seems 
that  about  this  time  one  of  the  deputy  sher- 
iffs discovered  that  some  of  the  mob  were 
armed,  and  he  and  two  of  his  companions 
stepped  out  of  the  house  where  the  prison- 
ers were  confined  and  directed  all  the  mem- 
bers of  the  mob  who  had  weapons  to  lay  them 
down.  Thereupon  the  mob  immediately 
opened  fire  upon  these  three  officers^  killing 
one  of  them  instantly,  and  severely  wound- 
ing the  other  two.  The  prisoners  confined 
in  the  house  were  rescued,  and  the  mob 
thereupon  dispersed.  It  is  shown  that  when 
the  mob  fired  upon  the  three  officers  some 
of  them  returned  the  fire,  but  they  were  al- 
most instantly  overcome  by  the  excessive 
force  of  the  mob.  Some  of  the  witnesses 
say  that  there  were  from  100  to  300  shots 
fired  almost  simultaneously.  The  defendant 
was  Indicted,  charged  with  the  murder  of 
the  deputy  sheriff  who  was  killed.  It  is  not 
contended  that  the  evidence  shows  that  the 
defendant  actually  fired  the  shot  Which  kill- 
ed this  man,  but  it  is  contended  that  he  was 
one  of  the  mob  who  came  there  for  the  pur- 
pose of  rescuing  the  prisoners.  His  defense 
is  that  he  was  not  present  at  the  time, 
but  was  three  or  four  miles  away.  It  is 
shown  that  the  attack  made  by  the  mob  was 
between  12  and  1  o'clock  on  the  morning  of 
Jime  7th.  Two  witnesses  testify  that  they 
saw  the  defendant  in  the  front  ranks  of  tho 
mob  on  the  occasion  of  the  shooting.  Anoth- 
er witness  testifies  that  a  short  time  before 
the  shooting  he  saw  the  defendant  and  a 
number  of  other  colored  men  a  short  dis- 
tance away  from  the  place  of  the  shooting, 
going  in  that  direction.  Some  eight  or  ten 
colored  men  testify  that  COok  was  not  at 
the  place  of  the  shooting,  but  was  at  Hot 
Coal,  about  3^  miles  distant  therefrom,  at 
a  meeting  of  the  Odd  Fellows*  lodge  at  that 
place.    They  testify  that  Cook  was  present 
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at  the  opening  of  the  lodge  at  about  8  o'clock 
on  the  evening  of  the  6th,  and  that  the  lodge 
continued  in  session  until  nearly  1  o'clock 
on  the  morning  of  the  7th,  and  that  Cook 
did  not  leave  during  all  of  that  time.  The 
witnesses  for  both  the  state  and  the  defense 
are  contradicted  in  many  ways,  and  the  evi- 
dence is  highly  conflicting  upon  the  point  as 
to  whether  or  not  Cook  was  actually  one  of 
the  mob  who  rescued  the  prisoners  from  the 
deputy  sheriffs.  It  is  earnestly  contended 
by  the  defendant  that  the  evidence  clearly 
preponderates  in  his  favor  upon  that  ques- 
tion, and  that  the  Jury's  verdict  should  be 
set  aside  for  that  reason.  It  is  true  a  larg- 
er number  of  vrttnesses  testify  that  Cook 
was  at  another  place  than  testify  that  he 
was  present  at  the  place  of  the  shooting,  but 
this  fact  is  not  conclusive  upon  the  jury. 
It  was  the  province  of  the  jury  to  consider 
not  only  the  oral  testimony  given  by  the  wit- 
nesses, but  all  the  other  circumstances  sur- 
rounding the  giving  of  the  same,  and  sur- 
rounding the  witnesses  at  the  time  of  the 
transaction.  We  think  the  question  involv- 
ed here  was  one  peculiarly  for  jury  determi- 
nation. "" 

The  action  of  the  court  in  permitting  one 
of  the  witnesses  to  testify  to  the  declaration 
made  by  some  member  of  the  mob  to  the 
effect  that  they  were  Odd  Fellows  from  Hot 
Coal,  and  had  come  up  to  take  the  prison- 
ers, Is  assigned  as  error.  If  this  statement 
was  made,  and  that  it  was  Is  not  denied,  it 
was  made  immediately  before  the  shooting 
whidi  resulted  in  the  death  of  one  of  the 
officers  and  the  serious  wounding  of  the  oth- 
er twov  and  the  rescue  of  their  prisoners. 
It  was  a  part  of  the  particular  transaction 
in  which  the  mob  was  engaged.  It  is  quite 
clear  from  the  evidence  that  there  was  a 
conspiracy  to  rescue  the  two  colored  men  In 
charge  of  the  officers,  and  any  statement  or 
declaration  made  by  one  of  the  conspirators 
in  furtherance  of  the  design  declaratory  of 
their  purpose  and  intent  is  part  of  it  Spies 
V.  People,  122  111.  1,  12  N.  E.  865,  17  N.  B. 
8d8,  3  Am.  St.  Rep.  320;  Jones  on  Evidence, 
§  344;  Wigmore  on  Evidence,  §  1700.  In  the 
trial  of  Lord  George  Gordon  for  treason  be- 
fore Lord  Mansfield,  recorded  in  21  Howell 
St  Trials,  p.  485,  evidence  was  admitted  to 
prove  declarations  of  a  mob  addressed  by 
Lord  Gordon  as  to  their  intentions  and  pur- 
poses, and  this  was  held  to  be  entirely,  prop- 
er as  tending  to  show  that  the  Intentions  of 
the  defendant  were  treasonable. 

The  action  of  the  court  in  permitting  the 
defendant  to  introduce  in  evidence  before 
the  jury  a  shotgun  found  upon  the  ground 
the  morning  after  the  shooting  is  also  com- 
plained of.  We  think  there  was  no  error  in 
this.  While  it  is  true  the  evidence,  shows 
without  contradiction  that  the  mob  was  arm- 
ed, still  this  gun  left  by  one  of  the  mob  up- 
on the  ground  was  corroborative  of  this  fact, 


and  the  state  was  entitled  to  Introduce  to 
the  jury  all  of  the  evidence  it  had  proving, 
or  tending  to  prove,  that  the  mob  was  arm- 
ed, and  the  character  of  such  arms.  The 
fact  that  the  men  constituting  the  mob  were 
armed  would  indicate  their  purpose  and  in- 
tention In  coming  there,  and  introdudn:.; 
this  gun  to  the  jury  was  indicative  of  the 
general  character  of  the  weapons  in  the 
hands  of  the  mob. 

[12]  The  action  of  the  court  in  refusing 
to  give  to  the  jury  instruction  No.  4  asked 
for  by  the  defendant  is  also  assigned  as  er- 
ror. This  instruction  tn  effect  told  the  jury 
that  if  they  had  any  reasonable  doubt  that 
the  defendant  committed  the  offense,  or  aid- 
ed and  abetted  in  its  conunisslon,  he  should 
be  found  not  guilty.  It  might  be  said  that 
this  instruction  presents  propositions  of  law 
applicable  to  this  case,  and  should  have  been 
given,  unless  it  had  been  fully  covered  by 
the  instructions  already  given.  It  must  be 
borne  in  mind  in  considering  this  assign- 
ment that  all  of  the  defendant's  testimony 
fixed  his  presence  at  the  Odd  Fellows'  lodge 
room  in  Hot  Ck)al  at  the  time  of  the  shoot- 
ing, and  the  jury  were  very  carefully  in- 
structed by  the  court  In  instructions  given 
on  motion  of  the  defendant  that  if  they  had 
a  reasonable  doubt  of  the  defendant's  guilt 
they  must  acquit  him.  They  were  also  in- 
structed that  he  was  presumed  to  be  inno- 
cent, and  that  the  state  must  prove  every 
eissential  element  necessary  to  constitute  the 
crime  beyond  all  reasonable  doubt  Of 
course  the  presence  of  the  prisoner  and  his 
participation  with  the  mob  were  essential 
elements  of  the  crime  under  the  evidence. 
The  court  further  instructed  the  jury  in  a 
particular  instruction  that  if  they  believed 
that  the  defendant  was  at  the  lodge  tooim  at 
Hot  Goal  at  the  time  of  the  commission  of 
the  crime,  then  they  must  acquit  him.  The 
issue  in  this  case  was  so  clearly  defined  that 
the  jury  could  scarcely  be  misled,  even 
though  no  instructions  were  given,  but  when 
we  consider  that  the  court  did  very  carefal- 
ly  instruct  the  jury  that  the  state  was  re- 
quired to  prove  all  the  elements  necessary  to 
make  the  crime  beyond  all  reasonable  doubt, 
and  that  if  the  prisoner  was  at  Hot  Goal  he 
could  not  be  guilty  of  .the  offense,  we  are  of 
opinion  that  to  give  this  instruction  would 
be  simply  to  repeat  in  effect  instructions  al- 
ready given,  and  as  has  been  repeatedly 
held  it  is  not  error  to  refuse  to  give  an  in- 
struction when  the  jury  has  been  already 
sufficiently  and  correctly  instructed  on  the 
point  covered  thereby.  State  v.  Dillard,  i39 
W.  ^a.  197,  53  S.  E.  117 ;  Harman  v.  Maddy 
]^ros.,  57  W.  Va.  66,  49  S.  E.  1009;  NormOe 
V.  Wheeling  Traction  Co.,  57  W.  Va,  132,  19 
S.  B.  1030,  68  L.  R.  A.  901. 

Our  conclusion  is  that  there  is  no  error 
in  the  judgment  complained  of,  and  the 
same  is  affirmed. 
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(81  W.  Va.  781) 

PERKINS    V.    MONONGAHBLA    VALLEY 
TRAOTIONCO.    (No.  8145.) 

(Supreme  Court  of  Appeals  of  Wcet  Virginia. 

March  5,  1918.    Rehearing  Denied 

May  9,  1918.) 

(SyUahus  hy  the  Court,) 

1,  Damages   ^=»20G  (3)— Physical   Ex  akin  a- 
tion—dlscbetion  of  trial  coubt. 

It  is  not  an  abuse  of  discretion  to  refuse 
to  require  the  plaintiff  in  a  suit  to  recover 
damages  for  personal  injuries  to  submit  to  a 
physical  examination,  to  be  conducted  by  physi- 
cians selected  by  the  defendant,  where  it  ap- 
pears that  the  plaintiff  has  submitted  to  one 
such  examination,  and  upon  demand  Jbeing^  made 
for  a  second  one,  expressed  his  willingness  to 
submit  thereto  at  the  trial;  if  indeed  the  court 
has  the  power  to  require  such  examination  in 
any  case. 

2.  Cabbiebs    ^=»280(1)  —  Passenqkbs  —  Cabb 
Required. 

Carriers  of  passengers  in  the  execution  of 
their  contracts  of  carriage  are  charged  with  the 
exercise  of  the  highest  degree  of  care  and  dili- 
gence of  which  human  skill  and  foresight  is 
capable. 

8.  Dauages  ^=;»33,  142— Personal  Injury— 

Special  Damages— Pleading. 
One  suffering  an  injury  from  the  unlawful 
act  or  negligence  of  another  is  entitled  to  re- 
cover all  of  the  damages  resulting  from  such 
negligence,  even  though,  because  of  his  en- 
feebled condition,  the  injury  to  him  is  much 
more  severe  than  would  have  been  sustained  by 
one  in  good  health:  The  damages  in  such  case 
are  not  special  in  the  sense  that  the  injured  par- 
ty in  his  pleading  must  aver  his  weakened  phys- 
ical condition,  and  the  more  serious  effect  of 
the  accident  upon  him  because  thereof. 
4«  Evidence  #s»555  —  Expert  Testimony*- 

Hypothetical  Facts— Basis  of  Opinion. 
It  is  not  improper  to  permit  an  expert  wit- 
ness to  give  an  opinion  based  partly  upon  an 
hypothetical  state  of  facts  contained  in  the  ques- 
tion asked  him,  and  partly  upon  his  knowledge 
of  the  subject  of  snch  opinion,  where  it  ap- 
pears that  before  being  asked  therefor  he  has 
fully  informed  the  jury  as  to  the  character  and 
extent  of  his  knowledge  of  the  subject  upon 
which  his  opinion  is  asked. 

5.  Trial  ^=^86— Admission    of   Evidence— 
Qenebal  Objection. 
Evidence  that  is  competent  for  any  purpose 
is  properly  admitted  over  a  general  objection 
thereto. 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Benjamlh  L.  Perkins  against  the 
MoDongahela  Valley  Traction  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

George  M.  Alexander  and  Tusca  Morris, 
both  of  Fairmont,  and  Osman  E.  Swartz,  E. 
Bryan  Templeman,  and  Chas.  G.  Coffmau,  all 
of  Clarksburg,  for  plaintiff  in  error.  Smith 
A  Jackson,  of  Clarksburg,  and  Ireland  & 
Perkins,  of  Parkersburg,  for  defendant  in 
error. 

RITZ,  J.  Plaintiff  was  a  passenger  on  a 
car  of  the  defendant  company  from  Fairmont 
to  Clarksburg.  When  the  car  arrived  at 
Clarksburg  it  was  dusk.  This  coach  was  not 
hauled  up  to  the  platform  where  passengers 
are  ordinarily  discharged,  but  stopped  with 


one  end  of  it  extending  over  a  trestle.    The 
station  was  called  by  the  conductor  and  the 
plaintiff  got  up  from  the  brightly  lighted  car, 
walked  out  upon  the  platform,  and  being  un- 
able, because  of  the  fact  that  he  came  out  of 
a  brightly  lighted  car  into  the  dark,  to  see 
that  the  car  was  extending  over  the  trestle^ 
stepped  off   the   car  upon   the   trestle,   his 
right  leg  going  through   between  the  tles» 
he  alighting  upon  the  base  of  his  spinal  col- 
umn and  the  pelvic  region.    Some  superficial 
injury  resulted  to  his  right  leg,  but  the  prin- 
cipal injury  of  which  he  complains  is  that 
which  he  claims  was  produced  by  the  shock 
to  his  spinal  column.     The  defendant  does 
not  now,  and  could  not  very  well,  in  the  light 
of  the  evidence,  contend  that  it  was  not  guil- 
ty of  negligence  in  its  conduct  toward  the 
plaintiff  on  the  occasion  of  his  injury,  but 
it   insists  that  the  injuries  for  which  the 
plaintiff  recovered  damages  did  not  result 
from  the  accident  to  him  on  that  occasion, 
but  were  the  effect  of  a  pre-existing  disease. 
[1]  The  defendant's  first  contention  is  that 
the  court  below  erred  in  refusing  its  motion 
to  require  the  plaintiff  to  submit  to  a  physi- 
cal examination,  to  be  conducted  by  physi- 
cians selected  by  the  defendant  and  approved 
by  the  court    A  few  days  before  the  calling 
of  this  case  for  trial  the  defendant  made  a 
motion  in  the  court  below  to  require  the 
plaintiff  to  submit  to  a  physical  examination, 
to  be  conducted  by  physicians  of  its  selec- 
tion, to  be  approved  by  the  court,  but  the 
court  after  hearing  this  motion  refused  the 
same.    Was  this  error  undef  the  circumstanc- 
es shown  to  exist  in  this  case?    The  accident 
to  the  plaintiff  occurred  on  the  30th  day  of 
November,  1913.    His  contention  is  that  his 
physical   condition  has  continued   to   grow 
worse  ever  since  that  time.    There  was  some 
negotiation  between  the  parties  looking  to  a 
settlement   of  plaintiff's   claim  for  the  in- 
juries received,  and  in  the  fall  of  1914,  at 
the  request  of  the  defendant,  tjief  plaintiff 
submitted  himself  for  a  physical  examination 
by  a  physician  designated  by  the  defendant 
This  examination  was  conducted  in  the  office 
of  the  plaintiff's  physician,  and  was  as  full 
and  complete  as  the  defendant's  physician  de^ 
sired.    No  settlement  resulted,  and  this  suit 
was  thereafter  brought    A  short  time  before 
the  case  was  set  for  trial  plaintiff,  fearing 
that  he  would  be  unable  to  attend  the  trial 
because  of  his  debilitated  condition,  took  his 
own  deposition-  to  be  read  as  evidence  upon 
the  trial  in  case  he  should  be  unable  to  at- 
tend.   At  this  time  he  was  examined  as  to  the 
nature  and  cause  of  his  illness,  and  testified 
that  he  could  not  speak  as  to  the  causes  of 
the  trouble,  but  that  certain  physicians  who 
had  been  attending  him  would  testify  at  the 
trial  in  regard  thereto.    The  defendant  com- 
pany thereupon  asked  him  if  he  was  willing 
to  submit  to  a  further  physical  examination 
by  physicians  of  Its  selection,  and  he  replied 


4t=3»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digesti  and  Indexes 
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that  lie  would  DOt  submit  to  any  further  ex- 
amination by  the  defendant's  physicians  in 
advance  of  the  trial;  that  it  secured  a  con- 
tinuance of  his  case  at  a  former  term  of  the 
court  on  the  ground  of  the  absence  of  its 
physician  who  had  theretofore  examined  him, 
and  he  did  not  care  to  be  a  party  to  making 
more  witnesses  for  fear  the  result  would  be 
another  continuance  of  the  case,  but  that  if 
the  defendant  desired  to  have  him  examined 
further  he  would  submit  to  such  examination 
at  the  trial.  The  plaintiff  was  present  at  the 
trial  of  the  case  and  was  examined  as  a  wit- 
ness, and  no  request  was  made  by  the  defend- 
ant company  to  have  him  examined  by  any 
physician  of  its  selection.  The  right  to  have  a 
physical  examination  of  a  plaintiff  in  an  action 
to  recover  damages  for  personal  injury,  if 
such  right  exists,  and  upon  this  we  express  no 
opinion,  can  certainly  only  be  reasonably 
exercised.  The  authorities  upon  the  question 
of  the  existence  of  the  right  are  irreconcila- 
bly in  conflict.  See  City  of  South  Bend  v. 
Turner,  156  Ind.  418,  60  N.  E.  271,  54  L.  R.  A. 
396,  83  Am.  St  Rep.  200 ;  Atchison,  Topeka 
&  3anta  F6  Ry.  Co.  y.  Palmore,  68  Kan.  545, 
75  Pac  509,  64  L.  R.  A.  90 ;  Austin  &  North- 
western R.  R.  Co.  V.  Cluck,  97  Tex.  172,  77 
S.  W.  403,  64  L.  R  A.  491,  104  Am.  St.  Rep. 
863, 1  Ann.  Gas.  261  ;•  Western  Glass  Mfg.  Co. 
v.  Schoeninger,  42  Colo.  357,  94  Pac.  342,  15 
L.  R.  A.  (N.  S.)  663,  126  Am.  St.  Rep.  165. 
The  monographic  notes  appended  to  the  re- 
ports of  the  above  cases  contain  exhaustive 
citations  of  the  authorities  on  both  sides  of 
this  question.  Ah  examination  of  these  au- 
thorities leads  to  the  conclusion  that  even  in 
those  jurisdictions  where  the. right  to  have 
such  physical  examination  is  recognized,  it 
is  granted  or  withheld  by  the  court  in  the 
exercise  of  a  sound  judicial  discretion.  Wil- 
liams V.  Chattanooga  Iron  Works,  131  Tenn. 
683,  176  S.  W.  1031,  Ann.  Cas.  1916B,  101 ; 
Wigmore  on  Evidence,  S  2220 ;  Thompson  on 
Trials,  §  859;  Jones  on  £>vidence,  §S  396,  397 ; 
Black's  Law  &  Practice  in  Accident  Cases, 
f  208;  Chamberlayne  on  the  Modem  Law  of 
Evidence,  §  3597.  These  text-writers  cite  the 
authorities  supporting  the  various  positions 
taken  In  the  text,  and  there  seems  to  .be  no 
dissent  from  the  view  that  where  the  court  ta 
which  such  a  motion  is  made,  in  the  exercise 
of  a  sound  discretion,  refuses  such  examina- 
tion its  action  will  not  be  reversed.  The 
things  to  be  considered  by  the  court  In  pass- 
ing upon  such  a  motion  are  the  convenience 
of  the  plaintiff,  the  necessity  for  the  physical 
examination,  that  is,  the  probability  that  it 
will  produce  evidence  of  value  in  the  trial  of 
the  case,  and  also  whether  or  not  the  plain- 
tiff has  declined  to  submit  to  such  reason- 
able examination.  In  no  case  have  the  courts 
required  the  submission  to  a  physical  exam- 
ination which  would  result  in  serious  incon- 
venience to  the  plaintiff,  or  would  involve  a 
surgical  operation,  and  ordinarily  the  plain- 
tiff in  such  case  is  allowed  the  privilege  of 
having  such  examination  conducted  at  such 


time  and  place  as  he  desires,  in  case  be 
makes  a  reasonable  selection  thereof.  In 
this  case,  plaintiff  without  objection  submit- 
ted to  a  physical  examination  by  a  physician 
selected  by  the  defendant  for  that  purpose. 
This  examination  was  carried  on  to  the  full- 
est extent  requested  or  desired  by  such  phy- 
sician, and  it  might  well  be  said  that  the  de- 
fendant could  not  compel  the  plaintiff  to  sub- 
mit to  any  further  inconvenience  In  that  re- 
gard. Surely  the  plaintiff  could  not  be  requir- 
ed to  submit  to  successive  examinations  until 
the  defendant  had  secured  expert  witnesses 
who  would  testify  in  support  of  its  theory  of 
■  the  case.  The  purposes  of  such  physical  exam- 
ination in  those  jurisdictions  where  it  is  allow- 
ed is  not  to  secure  evidence  to  defeat  the  plain- 
tiff's case,  but  .is  for  the  purpose  of  exi)oslng 
the  true  situation,  and  should  such  examina- 
tion result  in  opinions  upon  the  part  of  the 
examining  physicians  adverse  to  the  defend- 
ant, he  should  not  be  allowed  to  have  another 
examination  with  the  hope  of  securing  opin- 
ions from  other  experts  favorable  to  him. 
When  the  plaintiff  permits  voluntarily  such 
examination  the  defendant  should  then  se- 
lect the  experts  it  desires  to  make  it,  and 
should  not  be  allowed  to  embarrass  or  incon- 
venience the  plaintiff  by  unnecessary  repeti- 
tion of  such  request.  Here,  however,  upon 
a  second  demd.nd  being  made  upon  him,  the 
plaintiff  again  expressed  his  willingness  to 
submit  to  such  examination  as  defendant  de^ 
sired  its  physicians  to  make  of  his  person 
at  the  trial  of  the  case,  and  gave  as  his  rea- 
son for  declining  to  submit  to  it  at  any  other 
time  the  fact  that  it  had  procured  a  contin- 
uance of  his  case  because  of  the  absence  of 
the  physician  who  examined  him  on  a  former 
occasion  and  his  fear  that  it  would  procure 
another  continuance  because  of  the  absence 
of  other  physicians  it  might  select  for  the 
purpose.  Aside  from  the  reasons  given  by 
the  plaintiff  for  his  refusal  to  submit  at  any 
other  time  than  on  the  trial,  we  think  this 
was  a  reasonable  designation  of  a  time  and 
place  by  the  plaintiff  for  the  purpose.  It 
lis  true  .ordinarily  such  examinations  are 
made  in  private,  but  this  is  because  of  the 
embarrassment  that  it  might  cause  the  plain- 
tiff to  submit  to  a  public  exposure  of  his 
person.  If  he  prefers  to  have  the  examina- 
tion made  even  in  the  presence  of  the  jury, 
the  defendant  cannot  object,  and  certainly 
the  testimony  of  the  experts  would  be  very 
much  more  enlightening  under  such  circum- 
stances than  it  would  be  where  the  object 
being  examined  was  not  physically  presented 
to  the  jury  along  with  the  expert  testimony. 
Even  if  we  concede  the  right  of  the  defend- 
ant to  have  such  a  physical  examination  in  a 
proper  case,  which  question  we  do  not  now 
pass  upon,  we  are  clearly  of  the  opinion  that 
the  defendant  did  not  present  such  a  case  to 
the  court  on  this  occasion,  and  that  there  was 
no  abuse  of  the  discretion  by  the  trial  court 
in  refusing  the  defendant's  motion. 
[2]  Complaint  is  made  of  the  giving  of 
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plaintiff's  instruction  No.  1.  Tlie  objection  to 
this  instruction  is  that  it  requires  too  high  a 
degree  of  care  from  the  defendant.  It  tells 
the  Jury  that  if  the  defendant  company  fail- 
ed to  exercise  the  utmost  care,  or  was  guilty 
of  the  slightest  negligence  against  which  hu- 
man prudence  and  foresight  might  have 
guarded,  and  injury  resulted  to  the  plaintiff 
by  reason  thereof,  it  was  liable  in  damages. 
It  is  true  this  rule  imposes  upon  carriers  of 
passengers  a  very  heavy  bi^rden.  They  are 
not  insurers  against  accident  or  injury  to 
passengers  while  in  their  charge,  but  they 
are  under  obligation  to  do  everything  which 
human  diligence  and  foresight  would  dictate 
to  secure  the  safety  of  such  passengers. 
Mannon  v.  Railway  Co.,  66  W.  Va.  554,  49 
S.  E.  450;  Kennedy  v.  Railway  Co.,  68  W. 
Va.  589,  70  S.  E.  359.  This  salutary  rule  has 
for  its  purpose  the  protection  of  human  life, 
and  we  do  not  feel  that  the  establishment  of 
a  more  liberal  one  would  be  consistent  with 
the  high  regard  for  human  life  which  the 
courts  of  this  country  have  always  enter- 
tained. 

[3]  Criticism  is  mad^  of  plaintiff's  instruc- 
tion No.  2.  This  instruction  attempted  to 
afford  the  Jury  a  proper  measure  for  the  as- 
sessment of  damages  in  case  they  found  the 
](^laintiff  was  entitled  to  recover.  It  is  as 
follows: 

"The  court  iDStmcts  the  jury  that  if  they 
find  for  the  plaintiff,  they  are,  in  estimating 
the  damages,  at  liberty  to  consider  the  health, 
condition,  and  earning  capacity  of  the  plain- 
tiff before  the  injury,  as  compared  with  the 
present  condition ;  also  whether  said  injury  was 
permanent  in  its  nature,  and  how  far  it  is  cal- 
culated to  disable  the  plaintiff  from  engaging 
in  those  pursuits  and  occupations  for  which,  in 
the  absence  of  said  injury,  he  would  have  been 
qualified;  also  the  physical  suffering  to  which 
he  was  subjected  by  reason  of  said  injury;  al- 
so any  'losses'  that  may  occur  in  the  future 
to  the  plaintiff,  provided  they  are  such  as  the 
jury  believe  from  the  evidence  will  actually  re- 
sult to  the  plaintiff  as  the  proximate  damages 
of  the  wrongful  act  complained  of;  also  all 
necessary  and  legitimate  expenses  incurred  by 
the  plaintiff  because  of  said  injury;  and  to  al- 
low such  damages  as,  in  the  opinion  of  the  jury, 
will  be  a  fair  and  just  pecuniary  compensation 
for  the  injury  which  the  plaintiff  has  sustained." 

One  objection  made  to  this  instruction  is 
that  it  tells  the  Jury  that  it  may  find,  in  ad- 
dition to  damages  for  the  injury  already  sus- 
tained, such  losses  as  may  occur  in  the  fu- 
ture, provided  they  are  such  as  the  Jury  be- 
lieves from  the  evidence'  will  actually  result 
to  the  plaintiff  as  proximate  damages  from 
the  wrongful  act  It  is  claimed  that  by  the 
use  of  this  word  "proximate"  in  the  instruc- 
tion there  was  submitted  to  the  Jury  a  ques- 
tion of  law ;  that  the  court  should  determine 
what  are  proximate  damages,  and  should 
have  told  the  Jury  in  language  which  would 
not  require  the  settlement  by  the  jury  of  any 
legal  principle.  We  do  not  think  this  criti- 
cism is  sound.  The  word  "proximate"  is  a 
common  English  term,  and  its  meaning  or- 
dinarily well  understood,  and  if  the  defend- 
ant was  afraid  that  the  Jury  might  have  an 


incorrect  view  of  what  was  meant  by  the 
use  of  the  words  "proximate  damages"  it 
could  easily  have  requested  the  court  to  give 
to  the  Jury  its  views  In  that  regard.  This 
instruction  is  also  criticized  because  it  is 
said  that  it  allows  the  Jury  to  award  dam- 
ages on  account  of  the  plaintiff's  present  con- 
dition, excluding  the  defendant's  theory  that 
this  condition  may  have  been- produced  by 
causes  other  than  the  accident.  This  criti- 
cism, it  seems  to  us,  is  rather  specious.  The 
instruction  in  all  of  its  clauses  very  careful- 
ly limits  the  recovery  which  It  authorizes  to 
damages  sustained  by  the  plaintiff  from  the 
injury  received  by  him  on  the  occasion  of 
the  accident.  There  is  no  language  which 
would  allow  the  Jury  to  compensate  the 
plaintiff  for  any  injury  that  was  not  the  di- 
rect result  of  the  accident  complained  of. 
Read  in  connection  with  instructions  given 
on  behalf  of  the  defendant,  it  is  clear  that 
the  jury  could  not  have  misunderstood  the 
direction  given  by  the  court 

Plaintiff's  instruction  No.  3  is  the  subject 
of  criticism.  The  effect  of  this  instruction  is 
to  advise  the  Jury  that  even  though  it  be- 
lieves that  the  plaintiff  was  afflicted  with  a 
latent  disease  at  the  time  of  the  injury,  from 
which  he  had  a  predisposition  to  some  of 
the  troubles  from  which  he  is  now  suffering, 
but  was  otherwise  in  good  health,  and  the  in- 
juries received  by  him  at  the  time  of  the  ac- 
cident developed  the  said  disease  and  pre- 
disposition, without  the  fault  of  the  plain- 
tiff, and  such  injuries  were  the  result  of  de- 
fendant's negligence,  then  the  defendant  is 
liable  for  such  condition  so  produced  by  the 
injuries  received.  The  criticism  made  of  this 
instruction  is  that  here  is  neither  pleading 
nor  evidence  upon  which  to  base  it,  and 
that  it  permits  the  Jury  to  assess  damages  in 
favor  of  the  plaintiff  on  account  of  his  pres- 
ent condition  from  whatever  cause  that  con- 
dition may  have  resulted.  The  plaintiff's 
contention  in  this  case  is  that  he  was  not 
suffering  from  any  disease  at  the  time  of  the 
hijury,  and  that  all  of  his  troubles  since  the 
injury  were  the  result  thereof.  This  theory 
of  a  pre-existing  disease  which  may  have 
caused  the  trouble  was  introduced  into  the 
case  by  the  defendant,  and  it  was  to  meet 
the  same  that  this  instruction  was  given.  It 
the  Jury  believed  the  plaintiff's  theory  of 
the  case,  there  was  no  question  of  any  in- 
jurious effects  from  a  diseased  condition  ex- 
isting prior  to  the  time  of  the  accident,  and 
it  is  hard  to  conceive  under  what  rule  ot 
pleading  the  plaintiff  would  be  required  to 
plead  in  avoidance  of  every  defense  which 
might  be  made  to  his  suit  It  may  be  that 
if  the  plaintiff  was  setting  up  an  injury  re^ 
ceived  by  him  which  accelerated  or  caused  a 
predisposition  which  he  possessed  to  develop 
and  give  him  trouble,  he  would  have  to*  plead 
the  same,  but  surely  where  the  matter  is  in- 
troduced by  the  defendant  it  is  not  neces- 
sary, in  order  for  the  plaintiff  to  introduce 
evidence  to  meet  this  defense,  that  he  shall 
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amend  his  declaration  and  plead  the  evidence 
whicb  would  justify  the  helief  that  his  inju- 
ries were  the  result  of  the  accident,  notwith- 
standing he  was  afflicted  with  a  disease 
which  might  predispose  him  to  some  of  the 
Infirmities  from  which  he  suffers.  Sloane  v. 
Southern  California  Ry.  Co.,  Ill  Cal.  668,  44 
Pac.  320,  32  L.  R.  A.  193 ;  Campbell  v.  Los 
Angeles  Traction  Co.,  137  Cal.  565,  70  Pac 
624;  Kincaid  v.  Pearl  Steam  Laundry  Co. 
(Mo.  App.)  189  S.  W.  1189 ;  Murphy  v.  South- 
ern Paa  Co.,  31  Nev.  120,  101  Pac  323,  21 
Ann.  Cas.  502;  N.  &  W.  Ry.  Co.  v.  Spears, 
110  Va.  110,  65  S.  E.  482;  Larson  v.  Boston 
EneTated  Ry.  Co.,  212  Mass.  262,  98  N.  E. 
104&  The  criticism  that  this  instruction  per- 
mitted the  Jury  to  assess  damages  in  favor 
of  the  plaintiff  because  of  his  present  condi- 
tion, regardless  of  what  produced  such  con- 
dition, is  not  well  founded.  The  instruction 
carefully  limits  any  recovery  to  damages 
which  resulted  from  the  injuries  received  by 
the  plaintiff  at  the  time  of  the  accident.  As 
before  stated,  the  basis  upon  which  this  in- 
struction rests  was  introduced  into  the  case 
by  the  defendant  in  its  attempt  to  show  that 
the  plaintiff's  condition  resulted  from  a  dis- 
ease with  which  he  was  afflicted  before  the 
accident,  and  not  from  the  injuries  received 
by  him  at  that  time.  The  expert  witnesses 
who  testified  on  behalf  of  the  defendant  gave 
it  as  their  opinion  that  the  deplorable  condi- 
tion of  the  defendant  was  due  to  such  cause. 
The  exi>ert  witnesses  who  testified  on  behalf 
of  the  plaintiff  are  Just  as  emphatic  that  his 
condition  resulted  from  the  injury,  whether 
he  was  free  from  or  afflicted  with  disease  be- 
fore the  injury.  B*rom  this  it  appears  that 
there  was  ample  evidence  in  the  case  from 
which  the  Jury  could  find  that  the  plaintiff 
was  afflicted  with  the  disease  claimed  by  the 
defendant's  experts,  and  still  that  such  dis- 
ease would  never  have  produced  his  present 
condition  but  for  the  injuries  received  by 
him  due  to  the  defendant's  negligence. 

The  defendant  also  objects  that  the  plain- 
tiff was  permitted  to  ask  his  witness  Dr.  (X 
M.  Kessler  with  whom  of  the  traction  com- 
pany he  had  talked  about  the  case  since  he 
had  treated  the  plaintiff  at  the  time  of  the 
injury.  This  witness,  it  is  shown,  was  called 
to  attend  the  plaintiff  on  the  night  he  receiv- 
ed the  injury  complained  of,  and  he  was  call- 
ed to  testify  to  the  conditions  that  he  found 
at  that  time.  In  his  testimony  he  stated  that 
the  only  injured  condition  he  found  was  the 
abrasions  on  the  plaintiff's  right  leg,  and  that 
all  the  treatment  he  administered  was  for 
these  abrasions.  He  further  testified  that 
the  plaintiff  made  no  complaint  of  any  other 
injury  at  that  time.  The  plaintiff  was  evi- 
dently surprised  by  this  answer,  and  the  wit- 
ness was  asked  the  question  with  whom  of 
the  traction  company  people  he  had  talked 
since  he  had  treated  the  plaintiff;  the  infer- 
ence being  that  some  influence  had  been 
brought  to  bear  inimical  to  the  plaintiff.  The 
witness'   answer,   however,   shows  that  the 


only  conversation  be  had  with  any  of  the  trac- 
tion company  people  was  one  in  which  he  to- 
formed  them  that  he  would  be  of  no  service  as 
a  witness  to  that  company.  It  may  be  said 
that  ordinarily  a  party  introducing  a  witnew 
will  not  be  allowed  to  impeach  such  witness 
by  proving  that  he  is  of  general  bad  reputa- 
tion,  or  that  he  has  made  contradictory  state- 
ments, but  where,  as  in  this  case,  the  question 
asked  and  the  answer  thereto  fall  far  short 
of  impeachment,  it  amounts  simply  to  the 
introduction  of  irrelevant  matter,  which  Is 
not  cause  for  reversal  where  we  can  see,  as 
we  can  here,  that  no  Injury  could  result 
therefrom* 

[4,6]  The  action  of  the  trial  court  in  per- 
mitting Drs.  De  Pue,  Rose,  and  Frame  to  give 
their  opinions  in  answer  to  .certain  questions, 
based  partly  upon  hypotheses,  and  partly 
upon  their  own  knowledge,  is  assigned  as 
error.  These  questions,  after  stating  to  the 
witnesses  the  facts  in  regard  to  the  plaintiff's 
fall  on  the  occasion  on  which  he  was  injured, 
asked  the  witnesses  to  give  their  opinion  as 
to  the  cause  of  plaintiff's  present  physical 
condition,  taking  into  consideration  those 
facts  and  the  knowledge  they  had  of  him  ac- 
quired previous  to  his  injury,  as  well  as  from 
their  treatment  of  him  subsequent  to  the  in- 
jury. It  is  objected  that  the  witnesses  wer^ 
permitted  to  take  into  consideration  matters 
of  which  the  Jury  had  not  been  Infomed. 
It  is  quite  true  that  a  hypothetical  question 
must  be  based  upon  facts  which  have  been 
detailed  to  the  Jury,  and  not  upon  something 
outside  of  the  case,  and  if  it  can  be  said 
that  these  questions  would  permit  these  witr 
nesses  in  making  their  answers  to  consider 
matters  of  which  the  jury  was  not  advised, 
then  they  were  improper.  An  inspection  of 
the  record,  however,  discloses  that  before  the 
questions  were  propounded  to  each  of  the 
witnesses  they  had  detailed  fully  and  with 
great  circumstantiality  their  knowledge  <ji 
and  acquaintance  with  the  plaintiff.  In  other 
words,  when  these  witnesses  gave  their  opin- 
ions the  jury  knew  that  they  were  testifying 
upon  the  previous  knowledge  they  had  of 
the  plaintiff  as  detailed  by  them  to  the  Juiy, 
as  well  as  upon  the  hypothetical  state  of  facts 
set  up  in  the  question.  The  authority  dted 
by  the  plaintiff  in  error  (Raub  v.  Carpenter, 
187  U.  S.  159,  23  Sup.  Ct  72,  47  L.  Ed.  119), 
docs  not  condemn  the  questions  asked  here. 
In  that  case  the  expert  witness  was  testify- 
ing ini  regard  to  the  mental  condition  of  his 
uncle.  He  had  told  the  jury  some  of  the 
things  that  he  had  seen  his  unde  do  on  a  few 
occasions,  and  had  told  the  jury  the  result 
of  an  autopsy  held  on  the  body  of  his  uncle. 
The  question  was  then  asked  him  whether 
he  had  formed  any  opinion  from  his  ancle's 
condition  of  health,  or  the  condition  of  his 
brain  disclosed  by  the  autopsy,  and  from  all 
he  knew  about  him  himself,  what  his  condi- 
tion of  mind  was.  It  is  clear  in  that  case 
that  the  witness  testifying  did  not  attempt 
to  fully  inform  the  Jury  as  to  all  the  know!- 
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edge  be  had  of  his  nncle.  He  was  a  close  rel- 
ative, his  relations  with  him,  no  doubt,  ex- 
tended over  a  great  length  of  time  and  likely 
were  many  and  intimate,  so  that  it  can  readi- 
ly be  seen  that  he  should  ha-ve  been  limited 
In  giving  his  opinion  to  the  facts  which  he  had 
detailed  to  the  jury.  In  this  case  it  suflB- 
clently  appears  from  the  evidence  of  these 
expert  witnesses  that  they  had  all  fully  In- 
formed the  Jury  as  to  the  knowledge  upon 
which  they  based  their  answers  to  the  ques- 
tions. In  the  case  of  Bowen  v.  City  of  Hunt- 
ington, 35  W.  Va.  682,  14  S.  E.  217.  cited 
and  relied  on  by  the  defendant  it  did  not 
appear  that  the  expert  giving  his  opinion  had 
disclosed  all  of  the  facts  upon  which  it  was 
based  and  for  that  reason  the  question  asked 
was  condemned.  We  see  no  reason  for  re- 
quiring, in  propounding  a  question  to  an 
expert,  the  recital  of  all  the  facts  already 
detailed  by  the  expert  upon  which  his  opin- 
ion is  desired.  If  it  clearly  appears  that  the 
opinion  given  by  him  is  based  upon  the  state- 
ments he  has  already  made,  together  with 
the  hypotheses  submitted  with  the  question, 
then  there  is  no  encroachment  upon  the  right 
of  the  jury.  The  jury  is  as  fully  informed 
of  the  basis  of  the  witness*  opinion  as  if  all 
of  such  testimony  were  recited  in  the  ques- 
tion propounded. 

The  action  of  the  court  in  permitting  the 
plaintlfiTs  mother  to  testify  that  she  had 
never  observed  any  pimples  or  sores  upon 
the  plaintiff  is  objected  to.  The  expert  evi- 
dence shows  that  the  disease  from  which 
the  defendant  contends  the  plaintiff  was  suf- 
fering sometimes  made  sores  or  pimples  upon 
the  body  of  the  party  affected.  Certainly 
evidence  tending  to  show  that  there  were  no 
such  marks  upon  the  plaintiff  would  be  prop- 
er. It  is' true  it  is  entirely  negative  in  its 
nature.  It  only  shows  that  the  plaintiff  did 
not  have  one  of  the  symptoms  which  some- 
times accompanies  the  disease.  This,  haw- 
ever,  does  not  go  to  the  admissibility  of  the 
evidence,  but  only  to  its  weight 

The  action  of  the  court  in  i>ermitting  the 
witness  A.  D.  Ireland  to  testify  in  rebuttal 
that  Dr.  Durett,  the  physician  sent  to  Par- 
kersburg  to  examine  the  plaintiff,  stated  to 
him  after  the  examination  to  send  in  the  bill, 
meaning  the  claim  for  damages  sustained  by 
the  plaintiff,  and  the  company  would  pay  it, 
is  condemned.  Dr.  Durett  testified  As  a  wit- 
ness for  the  defendant  in  this  case,  and  the 
effect  of  his  testimony  is  that  none  of  the 
troubles  witn  which  the  plaintiff  suffers  re- 
sulted from  the  accident,  but  that  all  of  them 
are  the  result  of  the  disease  with  which  the 
defendant  contends  the  plaintiff  is  afflicted. 
He  testifies  that  he  bases  this  testimony  upon 
the  conditions  which  he  found  at  the  time  of 
the  examination.  The  statement  .which  Ire- 
land testifies  he  made  on  that  occasion  would 
have  a  tendency  to  contradict  the  evidence 
given  by  him  upon  the  trial  of  the  case. 
If,  as  he  now  states,  all  of  these  troubles 
were  attributable  solely  to  some  other  cause, 
d5  S.E.-^1 


why  would  he  advise  sending  in  a  bill  for 
the  defendant  company  to  pay?  This  state- 
ment is  consistent  and  consistent  only,  with 
the  view  that  the  defendant  company  was 
responsible  for  the  condition  .which  he  found 
at  the  time  of  liis  examination,  and  is  in 
direct  conflict  with  the  testimony  given  by 
him  at  the  time  of  the  trial.  Of  coarse  the 
evidence  was  proper  for  no  other  purpose  but 
that  of  contradiction. 

The  action  of  the  court  in  admitting  in 
evidence  two  photographs  taken  of  the  plain- 
tiff's bade  is  assigned  as  error.  The  photos* 
rapher  who  took  these  photographs  was  in- 
troduced as  a  witness  and  testified  that  thoy 
were  photographs  of  the  plaintiff's  back  tak- 
en by  liim  and  correctly  represented  the 
same.  They  were  introduced  for  the  pur- 
pose, no  doubt,  of  showing  that  upon  the 
plaintiff's  back,  at  the  point  where  it  is 
claimed  the  injury  affects  the  spine^  there 
was  a  slight  tumor  upon  the  outside.  It  is 
difficult  to  see  what  objection  there  could  be 
to  the  introduction  of  these  photographs. 
All  of  the  doctors  who  examined  the  plain- 
tiff testify  to  the  existence  of  this  tumor, 
including  Dr.  Durett,  who  examined  him 
for  the  defendant,  and  if  the  defendant  had 
any  doubt  as  to  the  existence  thereof  it  could 
have  taken  advantage  of  the  plaintiff's  of- 
fer and  had  an  examination  of  the  plaintiff's 
person  at  the  trial  for  the  purpose  of  deter- 
mining whether  or  not  these  photographs 
were  or  were  not  correct  representations  of 
actual  conditions. 

It  is  also  contended  that  the  evidence  did 
not  justify  the  conclusion  evidently  reached 
by  the  jury  that  plaintiff's  condition  was 
the  result  of  the  injuries  received  by  him 
at  the  time  of  the  accident.  The  evidence 
upon  the  question  as  to  what  caused  the 
plaintiff's  condition  consists  largely  of  the 
opinions  of  the  expert  witnesses  based  upon 
their  examinations  of  hiuk  It  appears  from 
their  testimony  that  they  made  many  exam- 
inations of  the  plaintiff  under  varying  con- 
ditions, and  the  plaintiff's  experts  testify 
that  in  their  judgment  the  troubles  with 
which  the  plaintiff  is  afllicted  resulted  from 
the  injury  occasioned  by  the  fall  of  the 
plaintiff  on  the  occasion  above  referred  to. 
They  state  from  their  examination  that  It 
is  their  opinion  that  the  plaintiff's  spinal 
cord  or  the  nerves  in  the  spinal  cavity  are 
being  pressed  either  by  a  tumorous  growth 
in  the  spinal  canal,  or  else  by  a  slight  dis- 
location of  one  of  the  vertebrae,  and  that 
this  pressure  upon  the  spinal  column  or  the 
nerves  causes  all  of  plaintiff's  troubles.  The 
defendant's  experts,  on  the  other  hand,  tes- 
tify that  no  such  condition  as  the  plain  tiff 'i 
experts  testify  exists  could  have  come  from 
the  fall  received  by  the  plaintiff.  It  was  n 
question  for  the  jury  to  determine  upon  the 
whole  evidence  what  did  produce  the  pres- 
ent deplorable  condition  of  the  plaintiff's 
health.  It  is  conceded  by  all  parties  that 
his  injuries  are  permanent,  that  his  physi- 
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cal  condition  will  continue  to  grow  worse  as 
time  passes,  and  no  complaint  is  made  that 
the  verdict  is  excessive  if  the  defendant's 
negligence  is  responsible  for  the  plalntifTs 
condition.  The  finding  upon  this  question, 
it  is  true,  depends  largely  upon  expert  tes- 
timony. The  only  testimony  aside  from  this 
which  the  Jury  had  upon  which  to  base  a 
finding  was  the  fact,  as  testified  to  by  the 
plaintiff  and  some  of  his  acquaintances,  that 
he  was  in  good  health  and  in  robust  physi- 
cal condition  immediately  before  the  acci- 
dent, and  that  immediately  thereafter  he 
went  into  a  physical  decline,  which  has  con- 
tinued ever  since.  Of  course,  those  witness- 
es do  not  undertake  to  attribute  this  decline 
to  the  injury,  and  it  is  related  to  the  inju- 
ry, so  far  as  their  evidence  is  concerned,  on- 
ly in  that  it  began  immediately  thereafter. 
Its  causal  connection  therewith  is  fixed  by 
the  testimony  of  the  experts.  While  evi- 
dence of  experts  is  always  of  an  uncertain 
and  inconclusive  nature,  there  are  many  cas- 
es in  which  it  affords  the  only  basis  for  the 
establishment  of  facts  necessary  to  be  shown 
in  order  to  the  vindication  of  substantial 
rights,  and  in  such  cases  all  the  courts  can  do 
is  to  determine  the  rights  of  litigant  parties 
by  the  application  of  legal  principles  to  the 
facts  as  the  same  are  found  to  exist  by  the 
Jury  before  whom  the  case  is  tried,  and  who 
are  under  the  necessity  of  making  a  finding 
of  fact,  even  though  the  evidence  may  not  be 
of  that  certain  and  conclusive  nature  which 
Is  always  to  be  desired  when  the  same  is 
available.  We  cannot  see  in  this  case  that 
the  Jury's  finding  is  not  supported  by  the 
evidence  introduced,  and  that  the  defendant 
ha:s  been  prejudiced  thereby.  The  issue  of 
human  affairs  is  always  uncertain,  and  par- 
ticularly is  that  true  in  cases  like  the  pres- 
ent When,  however,  the  Jury  has  made  a 
finding  of  fact  based  upon  the  best  evidence 
available,  it  does  not  lie  with  the  courts  to 
disturb  that  finding. 

We   find  no   error  in  the   Judgment  com- 
plained of,  and  the  same  is  affirmed. 


(82  W.  Va.  9) 

WISNER  V.  WISNER  et  al.     (No.  3382.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1918.    Rehearing  Denied 

May  9,  1918.) 

(8yUahu9  by  the  Court  J 

1.  Banks  and  Banking  ^=:»301(5)  —  Joint 
Savings  Account  —  Right  of  Survivor- 
ship. 
If  a  husband  and  wife  by  joint  account  open- 
ed in  a  savings  bank  stipulate  in  the  pass  book 
that  the  amount  deposited  by  them  as  joint  own- 
ers is  to  be  "payable  to  the  order  of  either,  or 
the  survivor,"  they  thereby  and  by  contract  cre- 
ate a  joint  estate  in  the  money  deposited  subject 
to  the  right  of  survivorship  as  provided  thereby, 
unaffected  by  section  1,  or  section  18,  of  chap- 
ter 71,  of  Barnes*  Code  1918,  relating  to  gifts 
inter  vivos,  joint  tenancy,  survivorship,  etc.,  and 
the  survivor  will  be  entitled  to  the  fund  remain- 
ing on  deposit  as  stipulated. 


2.  What  Law  Governs. 

The  laws  of  the  State  of  Maryland,  where 
the  deposit  involved  in  this  case  was  made, 
and  those  of  West  Virginia,  the  place  of  domi- 
cile, relating  to  joint  tenancy,  being  substantial- 
ly the  same,  the  rights  of  the  parties  under  the 
contract,  whether  solved  by  the  laws  of  the  one 
state  or  the  other,  are  the  same. 

Appeal  from  Circuit  Court,  Mineral  County. 

Suit  by  Clara  B.  Wisner,  administratrix, ; 
etc.,  against  Clarence  E.  Wisner  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

E?mory  Tyler,  of  Keyser,  for  appellant. 
CHiarles  Ritchie,  of  Charleston,  for  appellees. 

MILLER,  J.  This  appeal  is  from  so  mudi 
and  so  much  only  of  the  decree  pronounced 
on  May  11,  1916,  as  adjudges  and  requires 
plaintiff  to  pay  over  to  the  estate  of  her  late 
husband  John  H.  Wisner,  the  sum  of  1530.22. 
the  sum  remaining  to  the  Joint  credit  of  ap- 
pellant and  her  said  husband  at  the  time  of 
his  death  in  the  Second  National  Bank  of 
Cumberland,  Maryland,  and  which  on  March 
17,  1915,  was  transferred  to  and  paid  over  to 
appellant  by  said  bank. 

Putting  aside  the  regularity  of  the  decree 
and  proceedings  in  the  cause,  the  sole  ques- 
tion presented  Is  as  to  the  legal  liability  of 
appella.nt  to  account  to  said  estate  for  the 
sum  so  decreed  against  her. 

The  fact  shown  by  the  bank  pass  book  i< 
that  in  July,  1911,  a  savings  account  was 
opened  in  said  bank  under  the  heading: 

"The  Second  National  Bank,  of  Cumberland, 
Md.  Dr.  In  Acc't  with  Mr.  or.  Mrs.  J.  H. 
Wisner  Cr.  Joint  owners  payable  to  the  order  of 
either,  or  the  survivor." 

From  this  book  it  appears  that  from  July 
31,  1911,  to  October  25,  1913,  sums  including 
credits  for  interest  aggregating  $319.45,  wen- 
deposited  to  this  account,  the  last  deposit 
prior  to  October  25,  1913,  an  Interest  credit, 
being  June  30,  1912;  that  the  aggregate 
amount  withdrawn  and  debited  to  the  ac- 
count, Including  one  $200.00  item,  was  $310.- 
00,  leaving  a  net  balance  to  the  credit  of  the 
account  of  $9.45,  and  which  sum  upon  bal- 
ancing the  account  was  brought  forward  as 
a  credit  as  of  October  25, 1913;  that  the  next 
credit  or  deposit  was  on  November  21,  1913, 
in  the  sum  of  $1,500.00,  followed  by  two  cred- 
its for  interest,  December  31,  1913.  $4.50,  and 
June  30,  1914,  $11.92 ;  that  the  accoimt  was 
again  balanced  as  of  August  13,  1914,  show- 
ing withdrawals  on  checks  aggregating  $890.- 
00,  and  leaving  a  balance  to  the  credit  of  the 
account  of  $G35.87,  and  which  was  on  that 
date  brought  down  as  a  credit  in  the  account 
The  only  other  credit  was  on  December  31, 
1914,  Interest,  $9.35,  and  between  the  date 
the  account  was  last  balanced  and  the  date 
of  the  institution  of  this  suit  the  balance  aft- 
er deducting  sums  checked  out  was  $530.22. 
shown  as  of  March  17, 1915,  and  which  is  the 
sum  now  in  controversy. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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It  Is  conceded  that  the  $1,500.00  deposited 
on  November  21,  1913,  was  money  paid  said 
J.  H.  Wlsner  by  the  Brotherhood  of  Railroad 
Trainmen,  but  on  what  account,  does  not  ap- 
pear, and  we  do  not  see  that  this  fact  is  ma- 
terial, and  whether  otherwise  sufficiently 
proved  or  admitted,  we  think  the  fact  must 
be  regarded  as  established  by  the  entries  in 
the  pass  book  of  the  bank,  that  the  decedent 
to  whom  the  $1,500.00  was  so  paid  was  fully 
advised  of  the  nature  of  said  Joint  account 
and  with  appellant  or  individually  deposited 
the  same  in  said  bank  subject  to  the  terms 
and  conditions  stated  in  the  caption  of  the 
account,  and  that  this  transaction  if  not  pre- 
Tiously  agreed  to  by  him,  constituted  a  con- 
tract between  themselves  and  as  depositors 
with  the  bank,  that  the  money  so  deposited 
was  to  be  held  and  paid  out  according  to  the 
terms  and  conditions  stated  in  the  contract. 

[1]  It  is  contended  on  behalf  of  the  appel- 
lees that  the  claim  of  the  appellant  cannot 
be  supported  on  the  theory  that  the  deposit 
constituted  a  gift  inter  vivos  by  Wisner  to 
his  wife,  because  not  established  by  proof, 
and  because  as  such  it  would  be  void  by  sec- 
tion 1,  chapter  71,  Barnes'  Code  1918,  nor 
upon  the  theory  of  a  Joint  tenancy  created 
thereby  and  right  of  survivorship;  abolished 
by  section  18,  of  said  chapter,  nor  on  the  the- 
ory of  a  trust  created  in  the  bank  of  deposit, 
nor  as  a  gift  causa  mortis,  etc 

The  decisions  seem  to  hold  that  such  a  de- 
posit, the  depositor  not  relinquishing  all  au- 
thority and  dominion  over  the  funds  deposit- 
ed, will  not  be  regarded  as  an  absolute  gift 
inter  vivos.  Kennedy  v.  McMurray,  109  Cal. 
287,  146  Pac.  647,  Ann.  Gas.  1916D,  515,  and 
monographic  note-  521,  where  the  cases,  in- 
cluding the  Maryland  decisions  are  fully  re- 
viewed. But  it  is  well  settled  that  the  par- 
ties may  by  such  a  Joint  deposit  or  by  deed 
or  other  contract  create  a  Joint  estate  there- 
in, with  right  of  survivorship,  notwithstand- 
ing right  of  survivorship  at  common  law  has 
been  abrogated  by  statute.  In  such  case  the 
right  of  survivorship  is  created  by  contract 
and  not  as  one  pertaining  to  Joint  tenancy  as 
at  the  common  law ;  and  that  such  contract 
may  be  evidenced  by  a  Joint  deposit  upon 
terms  and  conditions  such  as  we  have  under 
consideration  in  the  case  at  bar.  Cobnary 
▼.  Fanning,  124  Md.  548,  92  Atl.  1045 ;  Mathi- 
as  V.  Fowler,  124  Md.  655,  98  Atl.  298;  West 
T.  McCullough,  123  App.  Div.  846,  108  N.  Y. 
Supp.  493;  Clary  v.  Fitzgerald,  155  App.  Div. 
659,  140  N.  Y.  Supp.  536 ;  In  Re  Meehan,  59 
App.  Div.  156,  69  N.  Y.  Snpp.  9 ;  Kennedy  v. 
McMurray,  supra,  and  note  520;  Magee  on 
Banks  and  Banking  (2d  Ed.)  292;  2  Morse 
on  Banks  and  Backing  (5th  Ed.)  §  609,  p.  277 
et  seq.  and  notes. 

The  learned  Judge  of  the  circuit  court  was 
of  opinion  that  although  the  deposit  was  in 
a  Maryland  bank  and  the  respective  rights 


of  the  bank  and  the  depositors  would  be  solv- 
able by  the  laws  of  that  state,  the  rights  of 
the  depositors  as  between  themselves  would 
be  controlled  by  the  laws  of  their  domicile. 
West  Virginia,  where,  by  section  18,  chapter 
71,  Code,  right  of  survivorship  in  Joint  ten- 
ancy, and  of  estates  by  entireties  are  abolish- 
ed. In  Maryland,  the  statute,  section  13,  Art. 
50,  2  Pub.  Gen.  Laws,  Maryland,  provides 
that,  "No  deed,  devise  or  other  Instrument  of 
writing  shall  be  construed  to  create  an  estate 
In  Joint  tenancy,"  unless  it  be  "expressly  pro- 
vided that  the  property  thereby  conveyed  is 
to  be  held  in  Joint  tenancy."  Nevertheless  it 
is  recognized  in  (IJolmary  v.  Fanning,  supra, 
that  such  right  of  survivorship  in  a  joint  es- 
tate in  a  deposit^  may  be  created  by  stipu- 
lation or  agreement  evidencing  the  same  con- 
tained in  a  bank  book,  such  as  we  have  be- 
fore us  in  the  case  at  bar.  Other  Maryland 
cases  cited  in  the  note  to  Kennedy  v.  McMur- 
ray, supra,  also  affirm  the  same  proposition. 
And  notwithstanding  our  statute,  section  18, 
chapter  71,  Code,  it  has  been  distinctly  de- 
cided by  this  court,  that  by  virtue  of  sec- 
tion 19,  of  said  chapter,  said  section  18  there- 
of does  not  apply  to  Joint  tenancy  in  personal 
estate  and  right  of  survivorship  therein  when 
the  contract  or  deed  of  the  parties  evidences 
an  intention  to  create  such  Joint  estate  and 
such  right  of  survivorship  therein.  Bank  of 
Greenbrier  v.  Effingham,  51  W.  Va.  267,  269, 
41  S.  E.  143.  So  that  whether  we  apply  the 
law  of  Maryland  or  the  law  of  West  Vir- 
ginia, the  result,  so  far  as  the  rights  of  the 
parties  to  the  present  controversy  are  con- 
cerned must  be  the  same.  In  either  case  the 
right  of  survivorship  in  the  fund  in  contro- 
versy was  complete  in  appellant  upon  the 
death  of  her  husband. 

Moreover,  In  the  recent  cases  of  Chippen- 
dale V.  North  Adams  Savings  Bank,  222 
Mass.  499,  111  N.  E.  371,  Bllck  v.  Cocklns, 
252  Pa.  56,  97  Atl.  125,  and  Deal's  Adm'r  v. 
Merchants'  &  Medianics*  Savings  Bank,  120 
Va.  297,  91  S.  E.  135,  L.  R.  A.  1917C,  548",  the 
right  of  survivorship  in  Joint  estates  created 
and  evidenced  by  Joint  deposits  like  the  one 
involved  here  was  distinctly  upheld,  not  upon 
the  theory  of  a  valid  gift  inter  vivos,  but  by 
virtue  of  the  contract  of  deposit.  In  the  Vir- 
ginia case  it  is  said: 

**It  was  a  pure  contractnal  relation,  and  no 
question  of  gift  or  trust  arises  in  determining 
the  rights  of  the  parties  under  such  a  contract." 

[2]  Whether  we  turn  the  case  upon  one 
theory  or  another  the  result  is  the  same  so 
far  as  appellant  is  concerned,  for  she  is  clear- 
ly entitled  to  the  fund,  and  the  decree  to  the 
extent  appealed  from  must  be  reversed  and 
the  cause  remanded  for  further  proceedings 
to  be  had  in  accordance  herewith  and  further 
according  to  rules  and  principles  governing 
courts  of  equity. 
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ROOKHOLD  V.  CABOT  et  al.    (No.  3444.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26,  1918.     Rehearing  Denied 

May  9,  1918.) 

(SyUahua  hy  ih€  Court.) 

1.  Courts   ^=>76—Adjouenment— Power   os 
Circuit  Court. 

The  circuit  courts  have  common-law  powers 
to  adjourn  to  a  distant  day,  or  from  time  to 
time,  provided  such  distant  day  is  not  beyond 
the  time  to  which  the  term  could  legally  con- 
tinue. 

2.  Courts  ^==>76— Adjournment— Statute. 

Section  4  of  chapter  112  of  the  Code  of  1913 
(sec.  4551),  providing  that,  when  a  term  of  the 
circuit  court  is  about  to  end  without  dispatch- 
ing all  its  business,  the  judge  thereof  may,  by 
an  order  entered  of  record,  adjourn  the  holding 
of  such  court  to  any  future  aay  on  which  he  is 
not  required  by  law  to  hold  the  court  in  some 
other  county,  and  providing  that,  when  this  is 
done,  the  judgments  and  decrees  already  render- 
ed shall  become  final,  does  not  restrict  the  com- 
mon-law powers  of  the  circuit  courts  to  adjourn 
from  time  to  time,  or  to  a  distant  day,  provid- 
ing such  adjournment  be  to  a  day  not  beyond 
the  time  to  which  the  term  could  legally  con- 
tinue. 

3.  Courts  ^=:»66  (2)— Adjournment. 

In  order  that  the  judgments  and  decrees 
rendered  by  a  circuit  court  niay  become  final, 
upon  adjournment  being  taken  to  a  distant  day, 
the  order  taking  such  adjournment  must  by 
clear  language  show  that  it  is  the  purpose  of 
the  court  to  end  its  term  at  that  time,  and  that 
upon  reconvening  on  the  day  fixed  therefoir  it 
will  sit  in  an  adjourned  term. 

Error  from  Circuit  Court,   Wirt  County. 

Proceeding  on  execution  by  Ida  Rockhold 
against  Godfrey  L.  Cabot  and  others.  Judg- 
ment for  defendants,  quashing  the  execution, 
and  plaintiff  brings  error.    Affirmed. 

Wm.  Beard,  of  Parkersburg,  for  plaintiff 
in  error.  J.  L.  Smith,  of  Elizabeth,  and  Thos. 
A.  Brown  and  Van  Winkle  &  Ambler,  all  of 
Parkersburg,  for  defendants  in  error. 

RITZ,  J.     On  the  11th  day  of  January, 

1917,  in  the  circuit  court  of  Wirt  county,  a 

verdict  was  rendered  in  favor  of  the  plaintiff 

against  the  defendants,  and  upon  this  verdict, 

after  overruling  the  motion  of  the  defendants 

to  set  the  same  aside  and  grant  to  them  a 

new  trial,  Judgment  was  rendered.     On  the 

same  day  the  court  entered   the  following 

order: 

"Ordered  that  this  court  do  now  adjourn  un- 
til 9  o'clock  a.  m.  Tuesday,  January  23,  1917."" 

Said  court  reconvened  on  the  28d  day  of 
January,  1917,  and  on  the  next  day  on  Its 
own  motion  set  aside  the  judgment  rendered 
in  favor  of  the  plaintiff,  set  aside  so  much  of 
the  former  order  as  overruled  defendants' 
motion  for  a  new  trial,  and  took  further  time 
to  consider  said  motion.  On  the  6th  day  of 
March,  1017,  the  plaintiff  sued  out  an  execu- 
tion upon  the  judgment  so  rendered  on  the 
Llth  day  of  January,  and  placed  the  same  in 
the  haiids  of  the  sheriff.  The  defendants 
thereupon  gave  notice  of  a  motion  to  quash 
said  execution,  on  the  ground  that  the  judg- 


ment upon  which  it  was  issued  had  heea  set 
aside,  and  had  no  existence.  On  the  hearing 
upon  this  motion  said  execution  was  quashed, 
and  from  the  judgment  of  the  circuit  court, 
quashing  the  same,  this  writ  of  error  is 
prosecuted. 

Plaintiff's  contention  is  that  when  the 
circuit  court  of  Wirt  county  entered  the 
order  above  quoted  on  the  llth  day  of  Janu- 
ary, 1917,  taking  an  adjournment  until  the 
23d  day  of  January,  1917,  it  lost  control  over 
all  judgments  theretofore  entered  at  that 
term,  and  that  it  was  without  jurisdiction  to 
enter  the  order  setting  the  judgment  aside. 

[1,  2]  It  will  be  seen  that  the  sole  question 
is  whether  the  judgment  rendered  on  the  llth 
day  of  January,  1917,  became  final  upon  ad- 
journment being  taken  until  the  23d  day  of 
January?  If  it  did,  then  the  circuit  court 
was  without  Jurisdiction  to  subsequently 
set  it  aside,  and  the  motion  to  quash  the  ex- 
ecution should  hav,e  been -overruled ;  if  it  did 
not,  then  the  action  of  the  court  in  quashing 
the  execution  was  proper.  Section  4  of  chap- 
ter 112  (section  4551),  so  far  as  it  is  appli- 
cable to  the  question  raised  here,  is  as  fol- 
lows: 

"If  any  term  of  a  circuit  court  is  about  to  end 
without  dispatching  all  its  business,  the  judge 
thereof  may,  by  an  order  entered  of  record,  ad- 
journ the  holding  of  such  court  to  any  future 
day  on  which  he  is  not  required  by  law  to  hold 
a  court  in  some  other  county;  and  all  causes 
on  the  docket  of  said  court,  and  not  otherwise 
disposed  of,  shall  stand  continued  to  such  ad- 
journed day.  ♦  ♦  ♦  AH  judgments,  orders 
and  decrees,  rendered  and  made  by  such  court 
before  or  during  the  day  on. which  said  court 
adjourns  to  such  future  day,  as  aforesaid,  shall 
have  the  same  force  and  e^ect  in  all  respects 
as  if  said  court  had  finally  adjourned  on  that 
day." 

It  is  contended  by  the  plaintiff  in  error  that 
under  the  provisions  of  section  2  of  chapter 
114  (section  4(505)  the  circuit  court  is  without 
power  to  adjourn,  except  from  day  to  day, 
without  rendering  the  provisions  of  section  4 
of  chapter  112  applicable  to  such  adjourn- 
ment.   In  Mann  v.  County  Court,  58  W.  Va. 
651,  52  S.  E.  776,  it  was  held  that  the  provi- 
sions of  section  2  of  chapter  114,  author!^ 
ing  circuit  and  county  courts  to  adjourn  from 
day  to  day  uhtil  their  business  is  dispatched, 
or  until  the  ends  of  their  terms,  does  not  limit 
or  restrict  the  common-law  powers  of  such 
courts  to  adjourn  to  a  distant  day,  or  from 
time  to  time,  provided  the  day  fixed  be  not 
beyond  the  time  to  which  the  term   could 
legally  continue.    In  other  words,  the  effect 
of  that  holding  is  that  the  provision  for  ad- 
journments from  day  to  day  is  directory,  and 
that  the  courts  may  still  exercise  their  com- 
mon-law powers  of  adjourning  from  time  to 
time,  or  to  a  distant  day,  as  it  is  sometimes 
expressed.    This  construction  of  that  statute 
is  not  called  in  question  by  the  plaintiff  in 
error,  her  only  contention  being  as  to  the 
effect  of  such  an  adjournment  to  a  distant 
day.    Does  the  proper  construction  of  section 
4  of  chapter  112,  above  quoted,  require  that 
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Us  provisions  be  applied  in  case  the  court 
adjourns  for  a  longer  time  tban  one  day? 
It  will  be  observed  that  this  statute  says 
that,  when  a  term  of  a  circuit  court  is  about 
to  end  without  dispatching  all  its  business, 
then  it  may  be  adjourned  to  a  distant  day, 
and  the  judgments  theretofore  entered  at  that 
term  shall  become  final.  This  statute  con- 
templates that  for  some  reason  the  term  is 
about  to  end.  There  is  no  Intimation  in  the 
record  here  that  the  judge  of  the  circuit  court 
of  Wirt  county  had  any  intention  of  ending 
the  term,  or  that  there  was  any  reason  for 
ending  the  term  on  the  11th  day  of  January. 
[3]  Will  this  statute  be  given  a  construc- 
tion which  will  restrict  the  common-law 
rights  which  courts  had  to  adjourn  from  time 
to  time  without  losing  their  power  over  the 
Judgments  rendered  during  the  term?  It  is 
well  established  by  the  authorities  that  if 
the  court,  upon  convening  on  the  23d  day  of 
January,  1917,  was  in  an  adjourned  term, 
then  It  had  no  power  to  set  aside  the  judg- 
ment rendered  on  the  11th  day  of  January. 
Childers  y.  Loudin,  51  W.  Va.  559,  42  S.  E. 
637;  Helms  v.  Greenbrier  Valley  Cold  Stor- 
age Co.,  05  W.  Va.  203,  63  S.  E.  1089.  It 
will  be  observed,  however,  in  the  Helms  Case, 
last  above  dted,  that  the  order  adjourning 
the  term  to  a  distant  day  recited  in  it  that 
the  court  was  about  to  adjourn  without  com- 
pleting the  business  of  the  term,  and  adjourn- 
ed until  the  adjourned  term  to  be  holden  on 
the  future  day.  In  all  of  the  cases  in  which 
this  question  has  been  involved,  where  it 
was  held  that  the  continuation  of  the  term 
was  an  adjounied  term,  the  order  of  adjourn- 
ment to  the  distant  day  recited  the  fact  that 
the  court  was  about  to.  adjourn  without 
dispatching  its  business,  or  that  the  adjourn- 
ment was  taken  to  an  adjourned  term,  or 
some  equivalent  language.  The  order  here 
contains  no  such  provision,  but  is  simply 
an  order  taking  a  recess  from  the  11th  day 
of  January  until  the  23d  day  of  January.  If 
it  were  not  for  section  4  of  chapter  112,  above 
quoted,  there  would  be  no  question  but  that 
this  would  be  a  continuation  of  the  term' 
l)egun  earlier  in  the  month,  the  court  having 
a  clear  right  under  its  common*law  powers 
to  take  a  recess  for  such  a  len/^th  of  time. 
Can  we  assume  that  the  Legislature  intend- 
ed to  restrict  this  right  by  enacting  this 
statute?  When  we  bear  in  mind  that  at  the 
time  this  statute  was  enacted  the  terms  of 
circuit  courts  were  compelled  to  end  at  the 
time  fixed  for  convening  a  term  in  another 
county,  and  that  in  some  Instances,  on  this 
account,  the  time  allowed  for  the  continuance 
of  the  terms  was  very  short,  we  can  see  that 
It  might  well  happen  that  a  circuit  court 
would  be  adjourned  by  operation  of  law  be- 
fore its  business  was  dlsi>atched.  This  stat- 
ute having  come  into  our  legislation  when 
this  condition  existed,  we  are  rather  of  the 
opinion  .that  it  was  the  purpose  of  the  Legis- 
lature to  extend  the  power  of  the  circuit 


courts  in  the  matter  of  adjournment  rather 
than  to  limit  it,  and  to  provide  for  the  con- 
tinuance of  a  term  at  some  time  in  the 
future,  when  the  term  in  another  county  was 
over,,  rather  than  to  lose  the  benefit  of  the 
term  entirely.  Important  litigation  might  be 
in  process  of  trial  when  the  time  arrived 
for  the  holding  of  a  term  in  another  county 
in  the  circuit,  and  without  the  aid  of  this 
statute  the  time  engaged  in  such  a  trial 
would  be  lost.  Inasmuch  as  the  term  would 
have  to  adjourn.  However,  with  the  aid  of 
this  statute  the  court  may  adjourn  the  terra 
over  to  a  day  when  the  term  in  such  other 
county  in  the  circuit  would  be  concluded,  and 
then  resume  such  trial  where  it  had  been 
interrupted  by  the  adjournment 

In  the  case  of  Mann  v.  County  Court,  58 
W.  Va.  659,  52  S.  E.  776,  Judge  Poffenbarger, 
in  discussing  the  particular  construction  to 
be  given  to  the  statutes  providing  for  the 
adjournment  of  courts,  lays  gn^eat  stress  upon 
the  interpretation  that  has  been  placed  upon 
them  in  practice,  and  we  think  that  where 
there  is  language  used  that  is  susceptible  of 
two  constructions,  or  of  doubtful  application 
to  a  particular  state  of  facts.  It  must  be 
quite  true  that  that  construction  which  it 
has  generally  been  given  should  be  followed. 
We  know  that  as  matter  of  fact  It  has  been 
the  practice  of  the  circuit  courts  of  the  state 
to  adjourn  for  longer  times  than  one  day 
without  any  intention  of  making  their  judg- 
ments final,  or  of  considering  the  term  an 
adjourned  term  when  it  reconvenes.  When 
we  consider  the  history  of  the  enactment  of 
this  statute  and  the  condition  which  It  was 
evidently  sought  to  remedy,  as  well  as  the  ' 
universal  construction  placed  upon  it  by  the 
courts  of  the  state,  we  are  led  to  the  conclu- 
sion that  it  was  passed  for  the  purpose  of 
extending  the  powers  of  the  courts  in  regard 
to  jadjoUjTnments,  rather  than  restricting 
them ;  that  it  gave  to  the  courts,  in  addition 
to  the  right  possessed  by  them  at  common  law 
to  adjourn  from  time  to  time,  so  long  as  such 
distant  day  was  within  the  time  that  the 
term  could  continue,  the  right  to  adjourn 
over  to  a  time  beyond  the  time  fixed  for  the 
adjournment  of  the  term  by  law,  but  that, 
when  this  was  done,  such  continuance  would 
become  an  adjourned  term.  We  are  of  opin- 
ion, therefore,  that  In  order  that  a  continu- 
ance of  a  term  of  a  circuit  court  may  be 
treated  as  an  adjourned  term,  and  the  judg- 
ments and  decrees  already  rendered  be  treat- 
ed as  final,  the  order  adjoining  over  to  the 
day  on  which  it  is  expected  to  reconvene 
must  recite  that  the  court  is  about  to  adjourn 
without  having  transacted  its  business,  that 
the  adjournment  is  taken  to  an  adjourned 
term,  or  some  language  of  similar  import, 
to  show  the  clear  intention  upon  the  part  of 
the  court  to  create  an  adjourned  term  upon 
reconvening. 

It  follows  that  the  judgment  complained  of 
will  be  affirmed. 
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STROTHER  ▼.  UNITED  STATES  COAL  & 
COKE  CO.    (No.  3395.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  22,  1918.     Relioaring  Denied 

May  9,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Master  and  Servant  <©=>190(14)-~Injury 
TO  Servant— Negligence  of  Mine  Fore- 
man—Statutory Duty. 

Tlie  business  of  making  or  directing  excava- 
tions for  overcasts  in  the  roof  of  haulways  or 
air  courses  in  a  coal  mine  as  the  operations 
therein  progress  for  properly  ventilating  the 
mine  and  of  making  the  places  of  work  therein 
safe  is  by  section  3Gd(2)  of  chapter  15H, 
Barnes'  Code  1916,  devolved  upon  the  statutory 
mine  foreman,  and  his  negligence  in  the  per- 
formance of  these  duties,  unless  he  is  authoriz- 
ed by  the  master  to  represent  him  in  other  ways 
incompatible  with  his  statutory  duties,  as  in  the 
emiployment  and  discbarge  of  miners,  can  not 
be  imputed  to  the  owner  of  the  mine  and  render 
him  liable  for  personal  injuries  sustained  due  to 
snch  negligence. 

2.  Master  and  Servant  <3=>279(5)  —  Mink 
Foreman— Statutory  Duties— Proof. 

Authority  of  the  mine  foreman  to  represent 
the  mine  owner  outside  of  his  statutory  duties 
must  be  proven  either  by  express  authority  giv- 
en, or  by  such  open,  apparent  and  notorious 
acts  and  conduct  on  the  part  of  the  mine  fore- 
man that  it  is  evident  they  must  have  been 
known  to  the  owner  of  the  mine,  and  approved 
and  ratified  by  him ;  and  proof  of  one  or  two 
isolated  instances  thereof  is  not  sufficient  to  es- 
tablish such  authority  of  the  mine  foreman  and 
render  the  owner  liable  in  damages  for  injuries 
due  to  the  negligence  of  the  mine  foreman  in  the 
discharge  of  his  statutory  duties. 

3.  Case  Distinguished. 

The  facts  in  this  case  distinguish  it  from 
Gartin  v.  Draper  Coal  &  Coke  Co.,  72  W.  Va. 
405,  416,  78  S.  E.  673,  and  Haptonstall  v. 
Boomer  Coal  &  Coke  Co.,  78  W.  Va.  412,  89  S. 
E.  724. 

4.  Master  and  Servant  «=»294(6)  —  Injury 
TO  Servant— Master's  Liability— Imput- 
ed Negligence  of  Mine  Foreman. 

On  the  case  presented  the  defendant  was  en- 
titled to  its  nine  several  instructions  to  the  jury 
absolving  the  owner  of  the  mine  from  liability 
for  personal  injuries  sustained  by  plaintiff's  de- 
cedent, imputable  to  the  negligence  of  its  mine 
foremen  in  the  discharge  of  their  statutory  du- 
ties. 

Error  to  Circuit  Court,  McDowell  CJounty. 

Action  by  James  A.  Strother,  administra- 
tor, etc.,  against  the  United  States  Coal  & 
Coke  Company.  Judgment  for  plaintifT,  and 
defendant  brings  error.  Reversed,  verdict 
set  aside,  and  new  trial  awarded. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Wtelch,  for  plaintiff  in  error.  Strother,  Tay- 
lor &  Taylor,  of  Welch,  for  defendant  in 
error. 

MILIiER,  J.  Plaintiff's  decedent,  Henry 
Gilbert,  an  adult,  employed  In  March,  1912, 
as  a  water  bailer  and  general  laborer  in  de- 
fendant's coal  mine,  was  Injured  and  killed 
by  the  falling  of  slate  upon  him  while  at 
work  in  the  mine.  The  place  of  the  injury 
was  In   the  main  entry  and  haulway  at  a 


gang  were  engaged  In  excavating  for  putting 
in  what  is  called  an  overcast,  as  a  part  of  the 
ventilating  system  of  the  mine.  This  excava- 
tion was  necessarily  made  In  the  roof  of  the 
mine  over  the  haulway  and  air  course  to  the 
height  of  from  fifteen  to  eighteen  feet,  and 
was  to  be  constructed  of  concrete,  lumber  or 
other  material.  Hawthorne,  the  chief  mine 
foreman,  had  general  charge  of  this  work,  and 
had  personal  supervision  over  the  work  on  the 
day  shifts,  and  Mitchell,  his  assistant  mine 
foreman,  had  charge  of  the  work  j^t  night  On 
the  day  shift  before  Gilbert  sustained  his  in- 
juries the  miners  had  shot  or  pulled  down 
considerable  slate,  stone  and  coal,  which  un- 
der the  direction  of  Mitchell  the  foreman  on 
the  night  shift  was  ordered  to  be  loaded  into 
cars  to  be  hauled  out  of  the  mine.  Haw- 
thorne, foreman  on  tlie  day  shift,  had  In- 
structed his  assistant  Mitchell  that  the  roof  on 
the  left  side  of  the  entry  was  dangerous  be- 
cause of  the  overhanging  slate,  and  not  to  al- 
low the  men  under  him  to  work  there,  but 
that  on  the  right  side  of  the  entry  and  track 
the  place  was  safe  and  to  confine  the  men  to 
that  side  In  their  work  of  loading  the  slate 
and  coal  already  down.  Mitchell  swears  that 
he  did  so  Instruct  the  men  and  warned  them 
as  directed,  a  fact  however  on  which  the  evi- 
dence is  conflicting.  And  it  Is  also  proven 
that  some  one  or  more  of  the  men  regarded 
the  overhanging  slate  dangerous  and  refused 
to  work  under  it,  and  two  of  them  got  up  and 
bored  two  drill  holes  In  the  slate  and  charged 
them  with  monobell,  an  explosive,  and  at- 
tached wires  or  cables  thereto  and  sent  for 
Mitchell  to  come  and  shoot  the  slate  down, 
and  who  did  appear,  but  said  the  place  was 
perfectly  safe  at  least  on  the  right  side  where 
he  had  directed  the  men  to  work,  and  that  he 
had  no  orders  from  Hawthorne  to  shoot  down 
any  more  slate  and  refused  to  do  so.  Shortly 
afterwards  the  overhanging  slate  fell  killing 
Gilbert  and  Injuring  one  or  two  of  the  other 
miners  engaged  in  the  work.  The  evidence 
is  somewhat  conflicting  whether  it  fell  direct- 
ly down  on  the  track  where  Gilbert  is  shown 
to  have  been  standing  or  upon  the  slate  or 
"gob"  shot  down  by  the  day  force,  and  from 
there  slid  down  upon  him  with  the  fatal  re- 
sult stated. 

[1,2]  That  the  work  of  putting  in  over- 
casts for  ventilating  mines  and  making  the 
roofs  thereof  safe  and  free  from  overhanging 
slate  are  duties  devolved  by  section  36d  (2) 
of  chapter  15H,  Barnes'  Code  1916,  on  the 
mine  foreman,  our  decisions  fully  attest. 
The  only  basis  for  recovery  seriously  relied 
on  by  counsel  for  plaintiff  Is  the  assumption 
that  both  Mitchell  and  Hawthorne,  in  addi- 
tion to  their  statutory  duties,  also  represent- 
ed the  owner  as  superintendents  of  the  mine, 
and  had  authority  to  employ  and  discharge 
the  men,  wherefore  notice  to  them  was  notice 
to  the  owner  of  the  dangerous  condition  of 


point  w^here  the  mine  foremen  with  the  slate    the  mine  w^here  Gilbert  was  set  to  work  and 

■  . — ■  • 

C=s»I^  or  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


W.Va.) 


STROTHER  ▼.  UNITED  STATES  OOAIi  A  COKE  00. 


807 


of  their  alleged  negligence  in  failing  to  in- 
struct and  to  warn  him.  That  Gilbert  was 
entitled  to  notice  and  warning,  and  if  not 
given  by  Mitchell  or  Hawthorne,  they  were 
negligent,  is  conceded;  but  as  these  were 
statutory  dutiesi  of  the  mine  foremen,  fellow 
servants  of  deceased,  the  defendant  is  not 
liable  therefor,  unless  they  also  represented 
the  master  In  other  and  non  assignable  duties 
in  the  operation  of  the  mine. 

So  our  decision  must  turn  on  the  correct 
determination  of  this  important  question.  Of 
course  defendant  denies  any  such  authority 
to  represent  it,  and  shows  that  besides  the 
mine  foremen  employed  it  had  a  general  su- 
perintendent of  all  its  twelve  operations,  and 
also  a  superintendent  of  each  mine.  The  bur- 
den of  proof  of  other  agency  of  the  mine  fore- 
men, under  the  circumstances,  was  clearly  up- 
on the  plaintiff. 

There  was  not  a  particle  of  direct  proof- 
of  any  such  authority.  It  was  fully  proven 
that  both  Mitchell  and  Hawthorne  were  ex- 
perienced and  competent  mine  foremen,  and 
that  each  had  certificates  as  such  from  the 
mining  department  of  the  state.  The  only 
evidence  relied  on  by  plaintiff  is,  first,  that 
Mitchell,  the  night  foreman,  and  on  the  night 
of  Gilbert's  Injuries,  at  the  latter's  request, 
permitted  or  dlrectejj  him  to  work  at  the 
place  of  his  injuries.  Gilbert  had  previously 
been  at  work  in  the  mine,  mainly  in  bailing 
water  for  tliree  or  four  months,  and  there 
can  be  no  doubt  of  Mitchell's  authority  under 
the  statute  to  requisition  miners  at  work  in 
the  mine  to  aid  in  the  performance  of  the 
duties  devolved  upon  him  by  statute.  The 
proper  ventilation  of  the  mine  is  as  much  un- 
der the  control  of  the  mine  foreman  as  is 
the  draining  and  removing  of  water  there- 
from, and  necessarily  the  men  employed  in 
the  mine  may  be  called  upon  and  assigned  to 
the  work  of  so  rendering  the  mines  safe,  else 
the  duties  so  imposed  could  not  be  performed. 
Sub-section  (e)  of  said  section  36d  (2)  also 
Imposes  upon  the  mine  foreman  the  duty  of 
Instructing  miners,  and  sub-section  (f)  the  du- 
ty of  making  the  working  places  safe,  etc., 
so  that  Gilbert  was  simply  performing  work 
which  by  the  statute  Mitchell  had  the  right 
to  call  upon  him  to  do.  He  was  not  original- 
ly employed  by  Mitchell,  and  the  only  evi- 
dence of  his  employment  by  him  was  his  as- 
signment to  work  on  the  night  In  question. 
One  witness  who  had  been  working  In  the 
same  mine  swears  that  Mitchell  employed 
him  on  the  evening  of  the  accident  to  work 
at  the  same  place;  he  says  he  first  went  to 
Hawthorne,  but  does  not  say  that  Hawthorne 
employed  him,  but  says,  after  seeing  Haw- 
thorne he  went  to  work  and  worked  all  told 
on  two  shifts;  then  under  Mitchell  during 
one  shift,  and  that  he  afterwards  left  and 
was  never  back  there  afterwards.  Another 
witness  for  plaintiff  when  asked  whether 
Mitchell  ever  hired  or  discharged  men,  an- 
swered, that  he  did  not  know  ''whether  he 
hired,  but  he  discharged";  and  when  asked 


whom  he  discharged,  said  "He  discharged 
me."  But  he  admits  he  was  not  employed  by 
Mitchell  and  does  not  prove  by  whom  he 
was  employed.  The  circumstances  of  tho 
alleged  discharge  he  does  not  give. 

This  Is  the  only  evidence  of  any  authorltj^ 
of  Hawthorne  or  Mitchell  to  employ  and  dis- 
charge miners,  except  that  when  Mitchell 
was  on  the  stand  as  a  witness  for  defendant 
and  denied  that  he  had  employed  Gilbert,  he 
was  asked  whether  he  knew  who  did  employ 
him,  and  answered  that  Hawthorne  had  done 
so;  but  in  the  same  connection  he  said  he  did 
not  remember  of  being  present  when  he  was 
so  employed,  nor  does  he  say  nor  was  he  ask- 
ed to  say  how  he  knew  Hawthorne  employed 
Gilbert,  nor  when  nor  In  what  capacity. 

There  being  no  direct  evidence  of  general 
authority  given  either  Hawthorne  or  Mitch- 
ell to  employ  or  discharge  miners,  or  to  act 
in  any  other  capacity  than  as  statutory  mine 
foremen  and  quasi  agents  of  the  state,  was 
the  evidence  of  the  single  Instance  oif  the 
employment  of  Gilbert  by  Hawthorne,  If 
admissible  as  hearsay,  and  of  the  discharge 
and  employment  by  Mitchell  of  the  two  oth- 
er witnesses,  suflaclent  to  establish  the  gen- 
eral agency  of  either  Mitchell  or  Hawthorne? 
We  think  not.  Considered  In  connection 
with  the  fact  that  defendant  had  a  general 
Superintendent  of  this  mine,  the  doubtful 
and  unsatisfactory  evidence  of  the  two  wit- 
nesses referred  to,  it  is  not  in  our  opinion 
sufficient  to  establish  even  a  prima  facie 
case  of  general  authority  or  any  authority 
to  employ  and  discharge  miners.  Besides, 
why  was  not  direct  proof  on  this  question 
Introduced.  Mitchell,  Hawthorne,  and  Dunn, 
the  superintendent,  were  all  three  put  upon 
the  witness  stand  by  defendant,  and  the 
plaintiff  was  given  ample  opportunity  to 
prove  the  fact  of  such  authority.  The  bur- 
den rested  upon  him,  and  as  a  prima  facie 
case  was  not  presented  we  do  not  think  the 
law  would  justify  us  in  assuming  such  au- 
thority so  as  to  place  liability  on  the  de- 
fendant for  the  negligent  acts  of  the  mine 
foreman.  If  any,  in  failing  to  instruct,  warn, 
or  furnish  Gilbert  a  reasonably  safe  .place 
to  work.  Either  of  these  witnesses  were,  ac^ 
cording  to  our  decisions,  competent  to  testify 
as  to  such  agency,  and  if  plaintiff  was  not 
able  to  make  a  case  by  proof  of  a  course  of 
conduct  or  dealing  between  defendant  and 
said  mine  foremen,  he  might  have  proven 
their  supposed  authority  by  these  witnesses. 
Gartin  v.  Draper  Coal  &  Coke  Co.,  72  W.  Va. 
405, 416,  78  S.  E.  673,  citing  Garber  v.  Blatch- 
ley,  51  W.  Va.  148,  41  S.  E.  222,  and  Plercy 
V.  Hedrlck,  2  W.  Va.  458,  98  Am.  Dec.  774. 

The  mere  fact  that  one  assumes  to  act  as 
the  agent  of  another  Is  not  alone  sufficient 
to  show  such  agency.  And  to  establish  such 
agency  without  proof  of  express  authority 
by  his  acts  alone  those  acts  must  have  been 
so  open,  apparent  and  notorious  that  It  Is 
evident  they  must  have  been  known  to  the 
j  principal.    Black  Lick  Lumber  Co.  v.  Camp 
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Construction  Co.,  63  W.  Va.  477,  60  S.  B. 
409.  The  mere  fact  that  Mitchell  and  Haw- 
thorne were  mine  foremen  employed  In  the 
mine,  without  more,  did  not  authorize  any 
one  to  assume  that  they  represented  the 
master  in  any  other  capacity  than  as  statu- 
tory officers.  And  their  duties  as  mine  fore- 
men being  often  incompatible  with  their  du- 
ties as  representatives  of  the  owner,  ought 
not  the  presumption  to  be  rather  that  mine 
foremen  have  no  authority  to  act  for  the 
master  or  owner  of  the  mine? 

[3]  The  foregoing  conclusions  distinguish 
this  case  from  the  cases  of  Gartin  v.  Draper 
Coal  &  Coke  Co.,  supra,  and  Haptonstall  v. 
Boomer  Coal  &  Coke  Co.,  78  W.  Va.  412,  89 
S.  E.  724,  cited  and  much  relied  on  by  plain- 
tiff's counsel,  and  we  hold  them  inapplicable 
to  the  facts  presented  here. 

All  other  questions  presented  and  argued 
by  counsel  for  plaintiff  based  on  their  theo- 
ry of  general  authority  in  the  mine  fore- 
men to  employ  and  discharge  employes  or  to 
otherwise  represent  the  defendant,  may  be 
laid  aside  as  not  properly  arising  on  the 
record. 

[4]  The  only  other  questions  that  need  be 
dealt  with  relate  to  the  defendant's  instruc- 
tions, nine  in  number,  and  all  rejected  by 
the  court  Without  repeating  them  here  we 
may  say  generally  that  they  all  propound 
correct  legal  propositions  applicable  to  the 
facts  proven  in  this  case.  They  would  in 
general  absolve  a  mine  owner  from  liabil- 
ity on  account  of  negligence  in  the  perform- 
ance by  mine  foremen  of  their  statutory 
duties,  in  the  absence  of  competent  and  suffi- 
cient evidence  showing  authority  by  the  mas- 
ter to  represent  him  outside  of  those  statu- 
tory duties,  absent,  as  we  hold,  in  this  case, 
and  unless  on  another  trial  a  case  justifying 
recovery  should  be  presented  it  will  be  the 
duty  of  the  court,  if  requested,  to  give  these 
Instructions  or  such  of  them  as  may  be  then 
applicable  to  the  case  presented. 

We  are,  therefore,  of  opinion  to  reverse 
the  Judgment,  set  aside  the  verdict,  and  to 
award  tiie  defendant  a  new  triaL 


(82  W.  Va.  106) 

HODGE   V.    SYCAMORE   COAL   CO. 

(No.  3432.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1018.    Rehearing  Denied 

May  9,  1918.) 

(Syllahus  by  the  Court.) 

1.  Carriers  <@==>243  —  "Passenger"  —  Rela- 
tion—Care Required. 
A  person  riding  gratuitously  on  a  truck  or 
hand  car  maintained  and  operated  by  a  coal- 
mining company  to  haul  its  express  matter  over 
a  spur  trark  of  a  railway  company,  leading  from 
the  main  line  to  its  coal  mine,  with  the  consent 
of  its  general  manager  Iiaving  control  of  the  op- 
eration of  such  car.  is  a  passenger,  and  not  a 
trespasser  or  mere  licensee,  and  sucb  company 


owes  him  the  duty  to  use  reasonable  care  for  hU 
safety. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

2.  Cabbiers  ^=»331(7)  —  Passsnoess  —  As- 
sumption OF  Risk. 

A  person  who  rides  on  a  yehide  not  designed 
for  carrying  passengers  assumes  only  such  riaks 
as  are  incident  to  the  particular  mode  of  con- 
veyance. 

3.  Carriers  ^=»289  — Passenger  — Care  Re- 
quired—Patment  OF  Fare. 

A  person  riding  on  another's  Tehide  with 
his  consent  is  entitled  to  the  protection  of  a  pas- 
senger, even  though  he  has  paid  no  fare. 

4.  Carriers     ^=>316(4)— Passengers— Nbgi.i- 
gence— Res  Ipsa  Loquitur, 

Collision  of  such  truck  with  a  train  of  tlie 
railway  company  is  prima  fade  proof  of  negli- 
gence, and,  if  not  rebutted,  justifies  a  verdicL 
To  such  an  accident  the  maxim  res  ipsa  loqui- 
tur applies. 

5.  Carriers  ^==>331(7)  —  Passengers  —  Coif* 

TRIBUTORY  NEGLIGENCE. 

Plaintiff  is  not  guilty  of  negligence  in  riding 
on  a  truck  unprovided  with  seats  or  rails,  when 
it  appears  that  a  collision  of  the  truck  with  a 
train  of  cars  was  the  only  proximate  cause  of 
his  injury. 

Error  to  Circuit  (Jourt,  Mingo  County. 

Action  hy  Eliza  Hodge  against  the  Syca- 
more Coal  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

S.  D.  Stokes  and  W.'  H.  Bronson,  both  of 
Williamson,  for  plaintiff  in  error.  RusseU  S. 
Ritz,  of  Bluefield,  for  defendant  in  error. 

WILLIAMS,  J.  Plaintiff  recovered  Judg- 
ment for  a  personal  Injury  caused  by  a  col- 
lision of  defendant's  hand  car  or  truck  on 
which  she  was  riding  with  a  train  of  cars, 
and  defendant  prosecutes  this  writ  of  error. 

Defendant  is  a  coal-mining  corporation  op- 
erating a  mine  on  Sycamore  creek,  a  tribu- 
tary of  Tug  river,  in  Mingo  county.  A  spur 
track  extends  from  the  main  line  of  the  Nor- 
folk &  Western  Railway  near  the  mouth  of 
Sycamore  creek,  up  said  cre^  for  a  dis- 
tance of  about  two  miles,  and  is  used  by  the 
railway  company  in  hauling  the  coal  from 
defendant's  mine.  No  passenger  cars  are 
run  over  this  spur  track.  By  permission  of 
the  railway  company  defendant  used  a  hand 
car  or  truck  for  the  purpose  of  hauling  its 
express  matter  ftom  the  Junction  with  the 
main  line  to  its  mine.  The  truck  had  four 
wheels,  was  about  80  inches  high,  with  a 
flat  top,  6  by  8  feet,  without  seats  for  the 
accommodation  of  passengers  and  without 
railing  on  the  sides.  It  was  down  grade  from 
the  mine  to  the  Junction,  and  the  car  was 
run  down  by  gravity  and  hauled  back  to  the 
mine  by  a  mule.  It  made  two  regular  trips  a 
week.  On  the  morning  of  August  17,  1915, 
plaintiff,  her  mother,  and  a  number  of  other 
persons  were  riding  on  the  truck  down  the 
grade  when  It  collided  wlthi  a  train  of  empty 
coal  cars  being  pushed  up  to  the  mine  by  an 
engine  in  charge  of  the  railway  company's 
employes,  and  plaintiff  was  injured. 
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The  defenses  to  the  action  are:  (1)  That 
plaintiff  was  not  a  passenger  but  was  mere- 
ly a  trespasser  or,  at  most,  only  a  licensee, 
and  defendant  owed  her  no  duty  other  than 
not  to  willfully  Injure  her;  and  (2)  that,  if 
the  relation  of  carrier  and  passenger  did  in 
fact  exist,  then  defendant  was  only  a  private 
carrier,  and  was  not  bound  to  that  high  de- 
gree of  care  which  the  law  requires  of  pub- 
lic carriers,  but  was  bound  to  use  only  ordi- 
nary or  reasonable  care,  and  the  evidence 
does  not  prove  plaintiff's  injury  was  due  to 
a  lack  of  such  care. 

[1-3]  Ilespectlng  the  relationship,  plaintiff 
does  not  contend  defendant  was  a  common 
or  public  carrier,  but  does  strenuously  insist 
the  evidence  proves  it  was  a  private  carrier. 
There  is  no  evidence  that  defendant  sold 
tickets  or  collected  fares  from  persons  riding 
on  its  truck,  but  there  is  ample  evidence  to 
establish  a  general  custom  of  riding  on  the 
hand  car  or  truck  which  existed  at  the  time 
of  the  accident  and  had  existed  for  some  time 
prior  thereto,  and  that  this  was  known  to 
defendant  through  its  general  manager  and 
general  superintendent.  Mr.  Patterson,  the 
general  manager,  admitted  he  frequently  saw 
persons  riding  on  the  car  and  never  objected, 
and,  if  he  was  present,  he  permitted  them  to 
ride,  and  never  at  any  time  forbade  any  one 
the  privilege  of  riding  on  the  car.  The  tes- 
timony of  Mr.  Thomas,  defendant's  general 
superintendent  of  the  mine,  is  of  like  import. 
He  admits  the  custom,  and  says  he  thinks  it 
had  prevailed  for  a  period  of  two  yeans. 
Plaintiff  testified  she  saw  Mr.  Thomas  the 
evening  before  the  accident,  and  he  then 
agreed  with  her  to  transport  her  and  her 
mother  to  the  Junction  on  the  morning  of 
August  17th  in  time  to  catch  the  morning 
train  on  the  main  line,  and  told  her  he  would 
heave  the  mian  in  charge  of  the  car  to  stop  for 
them.  This  testimony  is  not  denied.  There 
is  no  evidence  that  any  fare  was  charged  or 
agreed  to  be  paid  for  their  transportation, 
and  in  fact  none  was  paid.  Archie  EUdridge, 
the  man  who  ran  the  truck,  was  under  the 
direction  of  Mr.  Thomas,  and  he  admits  he 
was  ordered  by  Mr.  Thomas  to  take  the  car 
down  to  the  Junction  that  morning  to  get 
some  express,  but,  because  of  objection  by 
plaintiff,  was  not  permitted  to  answer  wheth- 
er or  not  he  was  ordered  by  Mr.  Thomas  to 
take  some  passengers  down  to  the  station 
that  morning.  He  stated,  however,  that  he 
stopped  his  car  a  short  distance  from  the 
mine  and  took  on  plaintiff  and  some  other 
persons.  These  facts  and  circumstances  es- 
tablish between  plaintiff  and  defendant  the 
relation  of  passenger  and  private  carrier,  and 
defendant  was  bound  to  exercise  such  rea* 
sonable  care  for  plaintiff's  safety  as  Is  usual- 
ly employed  by  prudent  persons  engaged  in 
the  same  business,  or  business  similar  in 
character.  Shoemaker  v.  Kingsbury,  12  Wall. 
369,  20  L.  Ed.  432,  and  4  R.  C.  L.  §  593.  The 
truck  was  not  designed  for  the  accommoda- 


tion of  passengers,  and  defendant  did  not 
solicit  their  patronage  or  hold  itself  out  as  a 
public  carrier,  and  plaintiff  assumed  the  or- 
dinary risks  incident  to  the  mode  of  travel. 
Shoemaker  v.  Kingsbury,  supra,  and  Files  v. 
Boston  &  Albany  R.  Co.,  149  Mass.  204,  21 
N.  B.  311,  14  Am.  St  Rep.  411.  Even  if  no 
express  agreement  by  the  superintendent  to 
carry  her  were  proven,  plaintiff  could  not  be 
regarded  as  a  trespasser  or  mere  licensee  in 
view  of  other  facts  and  circumstances  clear- 
ly proven.  Defendant,  through  its  acting 
agents,  knew  of  the  prevailing  custom  of 
carrying  passengers  to  and  from  the  Junction, 
and  there  is  no  evidence  of  any  rule  of  the 
company  forbidding  the  practice.  The  ex- 
istence of  the  custom,  with  knowledge  there- 
of by  defendant  and  no  rule  forbidding  the 
practice,  is  sufficient  to  establish  the  relation 
of  carrier  and  passenger.  However,  it  is  not 
denied  that  plaintiff  was  being  carried  pur- 
suant to  an  understanding  or  agreement  had 
with  defendant's  general  superintendent  the 
evening  before  the  accident  Payment  of  fare 
or  an  agreement  for  compensation  was  not 
necessary  in  order  to  constitute  plaintiff  a 
passenger.  We  held  in  Harris,  Adm'r,  v.  City 
&  Elm  Grove  Ry.  Co.,  69  W.  Va.  65,  70  S. 
E.  859,  that  a  person,  even  though  an  em- 
ploy4  of  defendant,  while  riding  on  a  free 
pass  about  his  own  business,  was  entitled  to 
the  rights  of  a  passenger,  and  was  not  a  fel- 
low servant  of  the  motorman  whose  negli- 
gence caused  his  injury.  In  support  of  the 
proposition  that  plaintiff  was  a  passenger, 
see,  also,  the  following  authorities:  Simmons 
V.  Oregon  R.  R.  Co.,  41  Or.  151,  69  Pac.  440, 
and  again  at  page  1022,  denying  a  rehearing ; 
Todd  V.  Old  Colony  &  Fall  River  Co.,  3  Allen 
(Mass.)  18,  80  Am.  Dec.  49 ;  4  R.  C.  L.  §  475 ; 
Wagner  v.  Mo.  Pac.  R.  Co.,  97  Mo.  512,  10 
S.  W.  486,  3  L.  R.  A.  166 ;  and  Whitehead  v. 
St  Louis,  etc.,  R.  R.  Co.,  99  Mo.  263,  11  S, 
W.  761,  6  L.  R.  A.  409. 

[4,  5]  Defendant  insists  the  happening  of 
the  collision  Is  the  only  evidence  of  negli- 
gence, and  that  alone  is  not  sufficient  to  prove 
it.  It  is  unquestionably  the  rule,  applied  in 
case  of  a  public  carrier,  that  a  collision  or 
derailment  of  its  train  prima  fade  proves 
negligence,  and,  if  unexplained,  is  conclusive. 
No  good  reason  is  perceived  for  applying  a 
different  rule  of  evidence  in  the  case  of  a 
train  or  car  operated  by  a  private  carrier. 
A  collision,  in  either  case,  is  not  one  of  those 
incidents  which  is  liable  to  happen  if  proper 
care  is  observed.  In  fact,  such  an  accident 
Is  generally  so  disastrous  in  Its  consequences, 
and  happens  so  infrequently,  that  negligence 
is  necessarily  presumed  to  be  the  cause.  The 
doctrine,  or  maxim,  res  ipsa  loquitur,  is  ap- 
plied to  such  an  accident 

Harvey  v.  Deep  River  Logging  Co.,  49  Or. 
583,  90  Pac.  501,  12  L.  R.  A.  (N.  S.)  131,  was 
a  case  very  similar  in  character  to  the  cas^ 
under  consideration.  A  lumber  company  op- 
erated a  private  railroad  between  a  landing 
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on  Deep  river  and  its  logging  camp,  a  dis- 
tance of  about  four  miles.  It  provided  no 
cars  for  carrying  passengers,  but  permitted 
persons  to  ride  gratuitously  on  its  flat  top 
logging  cars  or  trucks  to  and  fro  over  its 
tracks,  and  Harvey  was  injured  by  being 
thrown  from  the  car  on  which  he  was  rid- 
ing by  permission  of  the  engineer,  in  conse- 
quence of  a  collision  with  another  train. 
The  Supreme  Court  of  Oregon  there  held  that 
he  was  entitled  to  recover;  that  he  did  not 
assume  the  risk  of  a  collision ;  and  that  the 
lumber  company  owed  him  the  duty  of  not 
Injuring  him  by  its  negligence.  The  same 
principles  were  likewise  applied,  under  a 
similar  state  of  circumstances,  in  Albion 
Lumber  Co.  v.  De  Nobra,  72  Fed.  739.  19  C. 
C.  A.  168.  The  Injury  in  that  ca.se,  however, 
was  caused  by  the  derailment  of  the  logging 
train  on  which  the  plaintiff  was  riding,  by 
permission  of  defendant  and  without  pay- 
ment of  fare.  In  discussing  an  instruction 
which  the  trial  court  had  given  to  the  jury, 
in  effect,  telling  them  that  if  they  found  the 
derailment  of  the  train  was  due  to  the  gross 
negligence  of  defendant's  servants  in  running 
it  at  too  great  a  speed  they  should  find  for 
plaintiff,  otherwise  to  find  for  the  defendant. 
Speaking  through  Judge  Gilbert  of  the  Cir- 
cuit Court  of  Appeals  of  the  Ninth  Circuit, 
the  court  said: 

"Notwithstanding  the  fact  that  the  decea8e<1 
was  on  the  defendant's  train  upon  the  defend- 
ant's invitation,  and  not  as  a  passenger  for  hire, 
the  defendant  owed  bim  proper  and  adequate 
care  under  the  circumstances.  The  instruction 
required  the  jury,  to  find  the  existence  of  gross 
negligence  on  the  part  of  the  defendant  before 
the  plaintiff  could  recover.  In  that  respect  it 
was  perhaps  more  favorable  to  the  defendant 
than  the  law  justifies,  but  of  that  the  defendant 
cannot  complain.** 

In  Whitehead  v.  St.  Louis,  etc.,  R.  Co.,  99 
Mo.  263,  11  S.  W.  751,  6  L.  R.  A.  409,  the 
Supreme  Court  of  Missouri  held  that  plain- 
tiff was  entitled  to  recover  for  an  injury  re- 
ceived by  the  collision  of  a  freight  train  on 
which  he  was  riding  by  permission  of  the 
conductor  without  payment  of  fare,  although 
the  conductor  violated  the  rules  of  the  com- 
pany In  permitting  plaintiff  to  ride.  A  sleep- 
ing car  had  been  left  on  the  track  at  the  foot 
of  a  long  grade  down  which  the  freight  train 
was  running,  and  defendant's  servants  who 
l)laced  the  coach  on  the  track  knew  of  the 
approaching  freight  train,  and  knew  that  it 
was  liable  to  be  broken  In  two,  and  there- 
fore would  not  be  under  complete  control, 
and,  knowing  these  things,  their  failure  to  sig- 
nal the  oncoming  freight  in  time  to  prevent 
the  accident,  when  it  appeared  they  could 
have  done  so,  was  held  to  be  negligence  for 
which  defendant  was  liable.  In  addition  to 
the  cases  previously  cited,  see  the  following: 
Chattanooga  Rapid  Transit  Co.  v.  Venable, 
105  Tenn.  460,  58  S.  W.  861.  51  L.  R.  A.  886 ; 
St.  Jospeh,  etc.,  Ry.  Co.  v.  Wheeler,  35  Kan. 
185,  10  Pac.  461;  and  McVeety  v.  St.  Paul, 
etc.,  Ry.  Co.,  45  Minn.  268,  47  N.  W.  809,  11 
L.  R.  A.  174,  22  Am.  St.  Rep.  728. 


The  presumption  of  negligence  arising  out 
of  the  happening  of  the  collision  is  not  re^ 
butted  or  explained  and  therefore  conclusive- 
ly proves  defendant's  negligence.  Sull  other 
circumstances  shown  to  exist  strengthen 
this  view  of  the  case.  Defendant  main- 
tained a  telephone  line  connecting  its  mine 
with  the  junction.  The  morning  of  the  ac- 
cident it  was  very  foggy.  Eldridge,  who  ran 
the  car,  testified  he  had  to  leave  the  mine 
before  half  past  5  o'clock  in  the  morning, 
and  the  telephone  was  located  in  the  store, 
which  was  locked  up  at  that  hour,  and  he 
could  not  get  to  the  telephone  to  ascertain 
whether  a  train  was  coming  up  to  the  mine. 
The  omission  to  ascertain  that  fact  before 
starting  Is  additional  evidence  tending  to 
prove  negligence. 

In  view  of  the  questions  already  passed 
upon.  It  is  unnecessary  to  enter  upon  a 
lengthy  discussion  of  the  assignments  relat- 
ing to  instructions.  Plaintiff's  instruction 
correctly  informed  the  jury  concerning  the 
law  which  we  have  found  to  be  applicable  to 
the  case. 

Defendant's  instruction  No.  1,  being  a 
peremptory  one,  was  properly  refused.  Its 
No.  2  was  given.  Its  Nos.  3  and  6  are  framed 
on  the  theory  that  the  relation  of  carrier 
and  passenger  did  not  exist,  unless  the  jury 
believed  defendant  carried  passengers  for 
hire,  and  were  properly  refused.  Its  No.  4 
is  without  evidence  to  support  it;  there  is 
no  evidence  that  plaintiff  was  a  mere  tres- 
passer. Its  No.  5  was  given,  and  was  as 
favorable  to  defendant  as  it  had  any  right 
to  ask,  under  the  circumstances  of  the  case. 
Its  No.  7,  as  originally  drawn,  refers  to  Na 
6  for  the  definition  of  a  passenger,  and  there- 
by would  make  it  depend  upon  the  existence 
of  a  contract  based  on  a  consideration,  and 
was  therefore  properly  refused.  But  as  mod 
ified  by  the  court,  and  given  after  such  mo<l- 
iflcatlon,  the  instruction  presents  defendant's 
defense  upon  the  only  proper  theory  warrant- 
ed by  the  facts  in  the  case,  and  was  as  favor- 
able to  defendant  as  it  could  reasonably  ask. 
Its  No.  8  related  to  contributory  negligence, 
and  was  not  based  on  any  evidence,  and 
therefore  was  properly  refused.  It  cannot  be 
said  that  plaintiff's  riding  on  the  truck,  even 
though  it  was  unprovided  with  seats  or  rail- 
ing, was  negligence  per  se;  that  had  noth- 
ing to  do  with  the  proximate  cause  of  her 
injury ;  her  riding  on  the  car  did  not  cause 
the  collision.  Plaintiff  assumed  only  such 
risks  as  were  incident  to  that  mode  of  trav- 
el, such,  for  instance,  as  being  jostled  off 
the  car  by  reason  of  an  uneven  track,  or 
passing  around  a  sharp  curve.  A  collision  is 
not  an  incident  to  be  reasonably  expected 
while  riding  in  any  kind  of  car  on  a  rail- 
road track,  if  proper  care  is  used  by  those 
In  charge  of  the  car.  Therefore  this  instruc- 
tion was  likewise  properly  refused. 

The  judgment  is  affirmed. 
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HUBBAKD  V.  EQUITABLE  LIFE  ASSUB. 

SOC.     (No.  3237.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  29,  1918.     Rehearing  Denied 

May  9,  1918.) 

(Bylldbus  hy  the  Court.) 

1.  Insuraxce  <s=»1T9%— Action  fob  Breach 
OF  Loan  Agreement— Declaration. 

In  an  action  on  a  policy  of  life  insurance 
for  damages  occasioned  by  a  breach  of  an  agree- 
ment therein  made  for  a  loan  of  money  by  the 
insurer  to  the  insured,  the  short  declaration  or 
count  contemplated  by  section  61,  c.  125,  Code 
(sec  4815),  is  applicable,  and  may  be  used. 

2.  Insurance  <s=>179%— Action  fob  Breach 
OF  Loan  Agbbement  —  CJount  —  Bill  of 
Pabticulabs. 

In  such  case,  a  count  charging  a  breach  of 
the  stipulation  in  general  terms  and  a  bill  of 
particulars  itemizing  the  damages  claimed  suf- 
ficiently etate  the  grounds  of  the  action. 

3.  Appeal  and  Ebbob  «=»106— Wbit  of  In- 
QuiBY— Delay. 

Mere  delay  in  the  execution  of  a  writ  of 
inquiry  in  an  action  in  which  the  issues  were 
finally  made  up  and  tried  is  not  available  as 
ground  of  error. 

4.  INBT7BANCE  ^=»179%  —  LiFB  iNStTBATVCB  — 
AOBEElfENT  TO  MAKE  LOANB  —  CONSTBUO- 
TION. 

An  agreement  in  a  life  insurance  policy  to 
make  loans  on  it,  at  a  specified  rate  of  interest 
payable  in  advance,  of  stipulated  sums  of  mon- 
ey, upon  the  due  assignment  of  the  policy  to  the 
insurer  as  collateral  security  for  the  loans,  con- 
templated continuance  of  such  loans  at  the  op- 
tion of  the  borrower  by  payment  of  the  interest 
thereon  in  advance  until  maturity  of  the  policy* 
provided  it  is  kept  alive  by  payment  of  the  pre- 
miums thereon  as  they  become  due  and  payable; 
and  the  borrower  is  entitled  to  a  provision  in 
the  loan  agreement  made  under  the  clause  con- 
ferring the  right  of  renewal  by  such  payment  of 
interest  for  such  time  as  he  keeps  the  policy 
alive  within  the  period  required  for  maturity. 

5.  iNSUBANCE  ^=»179^  —  Life  Insubance  — 
Loan  Agbebment—Pbo  vision  fob  Bene  av- 
al. 
Such  provision  may  be  made  by  the  execu- 
tion of  a  paper  separate  and  distinct  from  that 
evidencing  the  loan,  and  if  such  separate  paper 
is  offered  the  insured  i»  not  justified  in  declin- 
ing the  loan  merely  because  the  stipulation  -is 
not  inserted  in  the  latter  instrument. 

6.    iNBtTBANCE  ^S»179^  —  LlFE  INSUBANCE  — 

Loan  Pbovision— Cancellation  of  Policy 

— Notice. 
Under  such  a  provision  In  the  policy,  the 
insured  is  entitled  to  reasonable  notice  of  in- 
tention to  cancel  the  policy  for  default  in  pay- 
ment of  the  loan  and  an  opportunity  to  save  his 
X>olicy  by  payment  after  such  default,  and  re- 
fusal to  make  the  loan  without  a  stipulation  in 
the  loan  agreement  for  right  of  cancellation  of 
the  policy  without  notice  is  a  breach  of  the 
agreement  to  make  it 

7.  Insubance  <©=»179%  —  Life  Insubance  -• 
Breach  of  Loan  Agreement— Damages. 
Emphatic  refusal  of  the  insurer,  in  such 
case,  to  make  the  loan  stipulated  for,  otherwise 
than  upon  an  agreement  waiving  notice  of  in- 
tention to  cancel  the  policy  for  default  in  pay- 
ment of  the  loan,  excuses  the  insured  from 
further  efforts  to  obtain  it,  and  his  applica- 
tion for  it,  under  an  agreement  providing  for 
such  notice,  is  sufficient  proof  of  his  readiness 
and  willingness  to  accept  it. 


8.  Insurance  ^=:»179^  —  Life  Insubance  — 
Bbeach  of  Loan  Agreement— Damages. 

If  the  insured,  after  refusal  of  the  loan  up- 
on proper  terms,  borrows  the  money  so  stipu- 
lated and  applied  for  from  other  persons  upon 
collateral  of  his,  own  other  than  the  insurance 
policy  and  at  a  rate  of  interest  higher  than 
that  specified  in  the  loan  provision  of  the  pol- 
icy, but  the  lowest  obtainable,  he  is  entitled  to 
recover  the  interest  so  paid  in  excess  of  what 
he  would  have  had  to  pay  the  insurer  for  the 
use  of  the  same  amount  for  the  same  period 
under  such  loan  provision  and  the  reasonable 
value  of  his  services  in  procuring  the  loan,  but 
no  compensation  for  the  use  of  the  securities 
so  employed  as  collateral. 

9.  Trial  ^=»95— Evidencb-^bnebal  Objec- 
tion. 

A  general  objection  to  evidence  partially 
admissible  is  properly  overruled.  It  should  be 
special,  going  only  to  the  inadmissible  part. 

10.  Insubance  <©=>179^  —  Life  Insubance 
—Loan  Pbovision  —  Constbuction  —  Evi- 
dence. 

On  an  issue  as  to  the  proper  construction  of 
the  loan  stipulation  above  mentioned,  provisions 
of  policies  subsequently  issued  b^  the  insurer 
defining  the  conditions  upon  which  it  makes 
loans  to  its  policy  holders  are  admissible  as 
tending  to  prove  the  practicability  and  reason- 
ableness of  the  insured's  interpretation  of  the 
stipulation. 

11.  Witnesses  «=»255(1)— Life  Insubance— 
Loan  Pbovision— Evidence. 

A  local  agent  of  the  insurer  whose  basi-. 
ness  is  the  selling  of  its  policies  and  collection 
of  its  premiums  may  properly  be  allowed  to 
testify  to  his  personal  knowledge  of  the  loan 
provision  ^  of  such  subsequent  policies,  and  to 
refresh  his  memory  by  reading  the  same  from 
a  manual  used  by  insurance  agents. 

12.  Evidence  €=>357  —  Action  fob  Bbeach 
OF  Loan  Agbeement. 

If,  in  such  case,  the  insured  conducted  his 
negotiations  for  a  loan  under  the  policy  through 
a  local  agent  of  the  insurer,  die  correspondence 
between  the  agent  and  his  principal  is  admis- 
sible evidence  to  prove  the  demand  for  the  loan, 
even  though  the  fact  is  established  by  other  evi- 
dence. 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  William  P.  Hubbard  against  the 
Eiqultable  Life  Assurance  Society.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Judgment  reversed,  verdict  set  aside,  and 
new  trial  allowed. 

Guy  R.  C.  Allen  and  J.^  B.  SommerviUe, 
both  of  Wheeling,  Alexander  &  Green,  of 
New  York  City,  and  Brown,  Jackson  & 
Knight,  of  Charleston,  for  plaintiff  in  error. 
J.  Bernard  Handlan,  of  Wheeling,  for  de- 
fendant in  error. 


POFFENBARGER,  p.  The  Judgment  com- 
plained of  on  this  writ  of  error  is  for  dam- 
ages for  alleged  breaches  of  agreements  in 
three  life  insurance  policies  to  make  loans  to 
the  insured  and  holder  of  the  policies;  the 
elements  or  factors  in  the  recovery  being  the 
difference  between  the  rate  of  interest  agreed 
upon  in  the  policies,  5  per  cent.,  and  the  rate 
the  borrower  had  to  pay  on  loans  procured 
elsewhere,  6  per  cent.,  compensation  for  the 
use  of  collateral  securities  on  which  such 
loans  were  secured  and  remuneration  for  the 


'A=:>For  other  cases  see  same  topic  and  KBY-Nt7MBER  In  all  Key-Numbered  Digests  and  Indexes 
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borrower's  time  and  servlceB  in  obtaining  tbe 
loans.  The  three  policies  conferred  right  to 
loans  amounting  in  the  aggregate  to  $17,680 ; 
$3,990  on  one,  $Q,140  on  another,  and  $7,550 
on  the  third.  The  loss  in  interest  was  esti- 
mated at  $562.23,  in  the  testimony,  and  $500 
was  claimed  on  each  of  the  other  two  items 
of  the  bill  of  particulars.  The  jury  assessed 
the  damages  at  $1,562.23,  and  judgment  was 
rendered  on  the  verdict. 

[1,2]  A  question  of  practice  raised  by  an 
assignment  of  error,  based  on  the  orerruUng 
of  a  demurrer  to  the  declaration,  is  whether 
a  demand  of  this  kind  can  be  asserted  upon 
a  declaration  in  the  form  contemplated  for 
actions  on  policies  of  Insurance  by  section 
61  of  chapter  125  of  the  Code  (sec.  4815). 
The  argument  against  the  use  of  the  stat- 
utory form  invokes  the  rule  of  strict  con- 
struction, because  the  statute  is  derogatory 
of  the  common  law,  and  that  rule  applies  to 
remedial  legislation.  Bank  of  Weston  v. 
Thomas,  75  W.  Va.  321,  83  S.  E.  985.  How- 
ever, it  does  not  forbid  allowance  of  opera- 
tion of  a  statutory  provision  to  the  full  ex- 
tent of  its  terms  when  it  applies,  unless  the 
intention  to  limit  It  to  a  narrower  function 
is  disclosed  In  some  way.  Sections  61  to  66 
of  chapter  125  of  the  Code  (sees.  4815-4820) 
constituted  chapter  66  of  the  Acts  of  1877, 
entitled  "An  act  to  regulate  pleadings  in  ac^ 
tions  on  policies  of  insurance."  It  provides 
that: 

"A  declaration  or  count  on  a  policy  of  in- 
surance, whether  the  policy  be  under  seal  or 
not,  may  be  in  eflfect"  as  prescribed. 

Intent  to  limit  it  to  fire  and  life  policies  is 

clearly  negatived  in  the  form  prescribed  by 

this  direction: 

"Here  insert  the  cause  of  loss  in  general 
terms;  for  example:  By  fire,  by  damages  ot 
navigation,  or  otherwise,  according  to  the  fact*' 

In  so  far  as  it  relates  specially  to  declara- 
tions on  life  policies,  it  mentions  only  actions 
for  death  claims.  A  literal  adherence  to  it 
would  not  limit  the  act  to  actions  for  indem- 
nities for  loss  of  property  or  injury  thereto 
and  death  claims.  The  first  part  of  it  con- 
templates "loss  111  respect  to  the  property 
[qr  subject]  insured"  by  the  policy  sued  on. 
This  is  general,  and  seems  to  have  been  in- 
tended for  use  in  all  actions  on  all  policies 
of  insurance  except  In  particular  instances, 
actions  for  death  claims  under  life  policies, 
covered  and  specially  dealt  with  In  the  sec- 
ond part  of  the  form.  The  death  claim  seems 
not  to  have  been  regarded  as  indemnity  for 
a  loss,  wherefore  it  is  distinguished  from 
other  causes  of  action  arising  out  of  insur- 
ance policies  and  described  as  a  right  of  ac- 
tion occasioned  or  called  into  being  by  the 
death  of  the  Insured.  The  first  part  of  the 
form  contemplates  actions  for  losses  in  re- 
spect to  subjects  of  insurance  other  than 
property,  such  as  health  and  earning  capaci- 
ty, susceptible  of  loss  or  impairment  by  sick- 
ness or  casualty.  Indemnity  against  such 
losses  may  be  provided  by  policies.    In  other 


words,  a  policy  may  combine  life,  accident, 
and  health  insurance,  and,  if  the  action  on 
such  a  policy  is  one  for  indemnity,  the  dec- 
laration or  count  would  not  follow  the  lat- 
ter part  of  the  form.  The  cause  of  action 
would  be  within  both  the  puri>ose  and  letter 
of  the  general  form.  A  stipulation  in  a  pol- 
icy binding  the  insurer  to  loan  the  insured 
money  is  clearly  a  provision  of  the  poli<y, 
though  it  may  not  be  an  insurance  in  the 
strict  sense  of  the  term,  and  a  breach  there- 
of gives  a  right  of  action  on  the  policy.  The 
statute  makes  the  policy  a  part  of  the  dec- 
laration. Staats  V.  Georgia  Home  Ins.  Co., 
57  W.  Va.  571,  5q  S.  B.  815,  4  Ann.  Gas.  541. 
Its  provisions  are  substituted  for  the  com- 
mon-law allegations  of  right  of  recovery  as 
to  everything  except  averment  of  the  breach 
of  some  particular  promise  or  agreement 
shown  by  the  policy  itself  filed  as  part  of  the 
declaration  and  giving  the  right  of  action. 
The  causes  of  action  specified  in  the  form 
prescribed  are  those  most  frequently  ass^- 
ed,  and  they  ,were  obviously  used  by  way  of 
Illustration.  The  title  of  the  act  is  general^ 
going  to  all  actions  on  policies  of  insutance* 
and  section  1  provides  that  a  declaration  or 
count  on  such  a  policy  may  be  in  effect  what 
the  form  indicates,  and  the  indication  is  gen- 
eral and  comprehensive.  The  validity  and 
enforceability  of  the  stipulation  involved 
here  are  dependent  upon  compliance  with  all 
vital  conditions  and  covenants  of  the  policy. 
Just  as  any  other  obligation  imposed  by  it  is, 
wherefore  this  clause  and  the  action  predi- 
cated on  the  breach  thereof  are  clearly  with- 
in the  reason  and  purpose  of  the  enactment 
of  the  statute.  A  loan  can  be  demanded  only 
upon  a  live  and  subsisting  policy.  Union 
Cent.  Life  Ins.  CJo.  v.  Buxer,  62  Ohio  St.  385, 
57  N.  E.  66,  49  L.  R,  A.  737;  14  R.  C.  L.  p. 
942.  The  breach  of  any  condition  or  covenant 
of  the  policy  vital  to  its  life  or  efllcacy  would 
Justify  refusal  of  a  loan  and  afford  ground  of 
defense  to  an  action  for  breach  of  the  under- 
taking. For  these  reasons  we  are  of  the 
opinion  that  the  statutory  method  of  plead- 
ing may  properly  be  followed  in  the  asser- 
tion of  demands  of  this  class.  The  other 
criticisms  of  the  counts  on  the  policies,  lack 
of  allegation  of  the  promises  sued  on,  aver- 
ment of  the  promises  upon  which  the  action 
is  based,  breaches  of  the  contracts  and  as^ 
signments  of  the  policies  or  offers  to  assign 
them,  would  take  the  case  entirely  out  of  the 
statute  if  sustained.  They  amount  to  no  more 
than  specific  invocations  of  common-law 
rules  of  pleading,  with  the  observance  of 
which  the  statute  dispenses.  Refusal  of  the 
defendant  to  make  the  loans  it  agreed  to 
make  Is  averred,  and  the  statute  requires 
nothing  more,  except  the  filing  of  the  policies 
or  copies  thereof  with  the  declaration. 

The  defendant's  demand  for  a  more  partU>> 
ular  statement  of  the  nature  of  the  plaintifTs 
demand  was  properly  overruled.  From  the 
policies  filed  with  the  declaration  and  the  al- 


W.Va.) 


HUBBABD  y.  EQUITABLE  LIFE  ASSUB.  800. 


m^ 


legation  of  refusal  to  make  tbe  loans,  the  de- 
fendant had  full  knowledge  of  everything  It 
was  required  to  meet,  except  the  Items  con- 
stituting the  aggregate  of  the  damages 
claimed,  and  they  were  supplied  by  the  bill 
of  particulars.  The  assignment  of  error 
based  on  this  ruling  seems  to  have  been 
aban(}oned. 

[3]  Refusal  of  the  court  to  execute  the 
writ  of  inquiry  upon  the  demand  of  the 
plaintiff  after  considerable  delay  occasioned 
by  consideration  of  the  demurrer  and  de- 
mands by  both  parties  for  specifications  of 
the  cause  of  action  and  grounds  of  defense 
respectively  is  not  available  as  matter  of  er* 
ror.  Until  actual  entry  of  judgment  the 
right  of  defense  existed  without  disclosure 
of  an  excuse  for  delay  (Citizens*  Trust  & 
Guaranty  Co.  v.  Young.  75  W.  Va.  241,  83 
S.  E.  1007),  and  none  had  been  entered  at 
the  date  of  the  demand  for  entry  thereof. 
For  mere  delay  in  procedure,  if  undue  and 
unreasonable,  there  was  no  doubt  a  remedy 
that  could  have  been  Invoked  at  the  time. 

[4-8]  The  clause  in  each  of  the  policies  up- 
on which  the  action  is  founded  reads  as 
follows: 

"After  this  policy  has  been  in  force  three 
years  the  society  will  make  loans  thereon  at 
6  per  cent,  interest  per  annum,  payable  in  ad- 
Yance,  of  the  respective  amounts  stated  in  the 
following  table  upon  the  due  assignment  of 
this  polu^  to  the  society  as  collateral  security 
for  such  loan." 

When  the  plaintiff  applied  for  loans  under 
it  the  defendant  submitted  to  him  a  form  of 
Agreement  binding  him  to  repay  the  loans 
on  the  dates  on  which  the  premiums  should 
become  payable,  and  then  providing  as  fol- 
lows: 

"In  consideration  of  said  loan  the  party  of 
the  second  part  hereby  assigns,  transfers,  an^ 
sets  over  all  his  right«  title,  and  interest,  in- 
cluding the  right  to  exercise  any  and  all  op- 
tiona  and  privileges  in  policy  No..  1036147  on 
the  life  of  Charles  N.  Brady  Issued  by  said  party 
of  the  first  part,  together  with  all  money  which 
may  be  payable  under  the  same  to  said  party 
of  the  first  part  as  collateral  security  for  the 
repayment  of  said  loan.  In  the  event  of  de- 
fault, in  the  repayment  of  said  loan  upon  the 
date  hereinabove  mentioned,  the  party  of  the 
first  part  is  hereby  fully  authorized  and  empow- 
ered, without  notice  to  and  without  demand  for 
payment  by  the  party  of  the  second  part,  to 
cancel  said  policy  and  to  apply  the  cash  sur- 
render value  of  such  cancellation  to  the  pay- 
ment of  said  loan  and  any  unpaid  interest;  and 
upon  the  maturity  of  said  policy,  either  by 
death  or  lapse  of  time,  the  party  of  the  first 
part  is  hereby  authorized  and  empowered  to 
exercise  any  right  or  option  and  accept  and 
extend  any  privilege  or  other  benefit  held,  pos- 
sessed, or  enjoyed  by  the  party  of  the  second 
part,  under  the  terms  and  conditions  of  said 
policy,  including  the  right  to  commute  any 
amount  due  in  installments,  whether  provided 
for  in  the  i)olicy  contract  or  not.  Should  the 
surrender  value  of  said  policy  exceed  the 
amount  of  above  loan,  with  interest  at  5  per 
cent  thereon,  then,  and  in  that  case,  the  excess 
value  above  the  loan  and  interest  shall  be  due 
and  payable  to  the  legal  owner  or  owners  of  the 
policy  on  demand." 

Declining  to  sign  it  in  this  form,  the  plain- 
tiff made  three  Interlineations  therein,  one 


providing  for  extension  of  the  loan  by  pay- 
ment of  interest  In  advance  for  one  year, 
another  for  80  days'  notice  of  intention  to 
cancel  the  xwlicy  for  default  of  payment  of 
the  loan  on  the  due  date  thereof,  and  the 
third  for  waiver  of  further  demand  of  pay- 
ment The  defendant  expressed  its  inten- 
tion and  determination  in  correspondence 
not  to  alter  its  form  in  any  respect  There- 
upon the  plaintiff  borrowed  the  money  from 
other  parties,  using  as  collateral  certificates 
of  stock  in  corporations  owned  by  him. 

That  the  loan  provision  boimd  the  defend- 
ant to  make  renewable  or  successive  loans  to 
the  extent  of  the  spedfled  loan  values  after 
the  policy  had  been  in  force  for  8  years  un* 
til  the  maturity  thereof,  provided  the  policy 
was  kept  alive  by  the  payment  of  premiums 
and  performance  of  conditions  and  covenants 
necessary  to  its  continuance  in  force,  if  any, 
and  payment  of  interest  in  advance,  from 
year  to  year,  does  not  seem  to  be  disputed. 
In  the  correspondence  there  is  a  protestation 
against  purpose  on  the  part  of  the  defendant 
to  deny  this  right  In  the  policy  holder,  but 
his  claim  of  right  to  notice  of  cancellation 
is  flatly  denied.  A  letter  written  by  its  su- 
perintendent to  the  local  agent  with  whom 
the  plaintiff  negotiated  expresses  its  pur- 
pose and  Its  construction  of  the  contract  in 
the  following  terms: 

"I  note  the  interlineations  in  the  loan  agree- 
ment, but  regret  to  say  that  the  society  can- 
not accept  any  loan  agreements  with  changes 
made  therein.  It  is  the  form  of  loan  agree- 
ment carefully  prepared  by  counsel,  and  it  is 
necessary  that  it  be  executed  without  change 
in  every  case.  In  the  matter  of  a  renewal  of 
the  loan,  the  society  would  be  very  glad  to  fuiv 
nish  the  beneficiary  on  this  contract  with  an 
additional  document  In  the  shape  of  a  letter 
agreeing  to  continue  the  loan  in  accordance  with 
the  terms  of  the  contract,  although  this  is  not 
necessary,  as  the  contract  itself  brings  it  out 
The  matter  of  the  notice  is  one  the  society  can- 
not consider  any  more  than  a  bank  will  consid- 
er requirements  to  give  notice  in  its  loan  forms. 
As  a  matter  of  practice  the  society  does  send 
out  notices  in  regard  to  renewal  of  loans 
through  the  payment  of  interest  prior  to  their 
maturity,  but  we  cannot  and  will  not  put  our- 
selves in  position  of  perhaps  complicating  either 
the  policy  or  the  loan  through  any  claimed  fail- 
ure to  do  so.  We  would  be  glad  to  state  what 
our  practice  in  this  matter  is  in  a  separate  com- 
munication, but  will  not  bind  ourselves  to  send 
any  notice." 

A  fair  and  reasonable  construction  of  the 
policy  considered  as  a  whole  leaves  no  doubt 
as  to  the  purpose  of  the  loan  provision.  It  is 
a  part  of  the  policy,  and  must  be  interpret- 
ed in  the  light  of  the  general  purpose  of  the 
contract  In  which  It  is  fbund.  It  cannot  be 
assumed  that  the  defendant  Intended  to 
bind  Itself  to  make  renewable  loans  at  a  fix- 
ed rate  of  interest  below  that  usually  paid 
to  any  persons  other  than  the  holders  of  live 
policies.  There  was  presumptively  a  consid- 
eration for  such  an  agreement.  After  the 
lapse  of  a  policy  for  any  reason,  there  would 
be  no  real  justification  for  the  favor  or  in- 
dulgence stipulated  for  In  the  loan  provision. 
It  was  a  means  of  encouragement  of  sales  of 
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policies  and  payments  of  premiums  keeping 
them  In  force.  There  Is  an  express  forfeiture 
for  nonpayment  of  premiums  and  settlement 
on  a  basis  which  includes  deduction  of  any 
indebtedness  to  the  defendant  under  the 
contract.  This  necessarily  involves  by  the 
very  terras  of  the  agreement  extinguishment 
of  the  loan  in  consequence  of  nonpayment  of 
any  premium.  Assignment  of  the  policy  as 
collateral  security  for  the  money  loaned  and 
the  Interest  necessarily  carried  right  of  can- 
cellation for  nonpayment  of  the  loan  or  the 
interest. 

A  stipulation  in  the  loan  agreement  for 
renewal  on  payment  of  Interest  in  advance, 
provided  the  premium  should  have  been,  or 
should  be  contemporaneously,  paid  for  the 
period  of  the  renewal,  so  as  to  keep  the  pol- 
icy in  force  for  such  period,  would  have  been 
in  exact  accord  with  the  reciprocal  rights  of 
the  parties  under  a  proper  construction  of  the 
policy.  The  agreement  submitted  and  re- 
jected by  the  plaintiff  was  a  manifest  depar- 
ture from  it,  since  it  would  have  made  the 
debt  absolutely  due  and  payable  on  the  date 
specified.  It  made  no  provision  for  the  bor- 
rower's clear  right  of  renewal,  and  by  nec- 
essary implication  denied  it  But  the  tender 
of  a  separate  instrument  giving  the  right, 
though  Informal,  was  a  sufficient  compli- 
ance. The  two  papers  if  exchanged  would 
have  been  read  and  considered  together  and 
so  harmonized  as  to  carry  into  effect  the  in- 
tention clearly  expressed.  Pardee  et  al.  v. 
C.  Crane  &  Co.,  74  W.  Va.  359,  82  S.  E.  340. 
A  deed  absolute  on  its  face  may  be  held  to 
have  effected  only  a  conditional  grant  upon 
disclosure  of  a  defeasance  in  a  separate  pa- 
per executed  by  the  grantee.  Hoffman  v. 
Ryan,  21  W.  Va.  415;  Kyger  v.  Depue,  6  W. 
Va.  288. 

The  provision  In  the  proposed  agreement 
for  cancellation  of  the  policy  without  notice 
in  case  of  default  in  payment  of  the  loan  was 
also  inconsistent  with  the  policy  contract 
It  does  not  call  for  a  loan  agreement  of  that 
kind.  It  binds  the  insured  to  make  a  due 
assignment  of  the  policy  as  collateral  securi- 
ty, but  It  does  not  say  the  assignment  shall 
carry  right  to  the  assignee  to  cancel  it  with- 
out notice  and  an  opportunity  to  show  lack 
of  default  or  to  pay  the  loan  and  save  the 
policy  after  a  default  As  the  days  of  grace 
allowed  in  the  third  clause  of  the  division  en- 
titled "Privileges  and  Conditions"  do  not 
apply  to  defaults  in  the  payment  of  loans,  the 
right  to  pay  after  default  is  not  expressly 
provided  for  In  the  policy.  As  to  it,  the  pol- 
icy is  open  to  construction,  and  the  agreement 
proposed  would  have  amounted  to  a  practical 
construction  by  the  parties,  binding  upon 
them.  The  assignment  stipulated  for  as  a 
condition  of  the  loan  was  not  defined  other- 
wise than  by  the  use  of  the  word  "due,**  and 
the  phrase  **as  collateral  security,"  but  it  is 
contended  such  an  assignment  as  banks  cus- 
tomarily take  in  making  loans  on  collateral 
was  contemplated.     The  difference  between 


the  relations  of  these  parties  and  those  ob- 
taining between  a  bank  and  a  borrower  is 
very  marked.  This  Is  a  contract  to  make  a 
loan  on  certain  conditions  indicated  in  gener- 
al terms.  In  the  other  case  there  is  no  con- 
tract and  no  obligation  to  make  the  loan. 
Nothing  has  been  previously  settled  between 
the  parties..  Here  there  Is  a  contract  to 
make  a  loan,  and  it  is  silent  as  to  right  of 
cancellation  without  notice  for  default.  Such, 
right  is  deemed  not  to  exist  in  the  absence  of 
a  waiver  expressed  or  reasonably  and  fair- 
ly implied.  Jones,  Col.  Securities,  §§  730  to 
732.  '  Moreover,  the  subject-matter  of  the  as- 
signment stipulated  for  Is  wholly  unlike 
commercial  paper.  It  is  an  executory  con- 
tract based  upon  conditions  that  have  chang- 
ed and  cannot  be  restored,  wherefore  its  loss 
may  be  far  more  detrimental  than  the  loss 
of  a  merely  pecuniary  demand.  The  rates 
of  premium  advance  with  age  and  physical  in- 
firmities liable  to  occur  at  any  time  may  have 
rendered  it  impossible  for  the  insured  in  any 
case  to  obtain  new  insurance  at  even  higher 
rates.  The  principle  of  analogy  falls  for  to- 
tal dissimilarity  in  situation  and  clrcxun- 
stances. 

I^ack  of  proof  of  plaintiff's  readiness,  will- 
ingness, and  desire  to  take  the  loan  upon 
proper  conditions  and  deviation  of  the  form 
as  altered  by  him  from  the  true  interpreta- 
tion of  the  contract  in  that  it  fails  to  provide 
for  continuance  of  the  policy  in  force  by  pay- 
ment of  premiums  are  urged  against  the  ver- 
dict His  application  for  the  loan  and  ex- 
pression of  willingness  to  execute  his  obliga- 
tion for  it  and  assign  the  policy  warranted 
the  Jury  In  finding  his  willingness  and  desire 
to  take  it.  Nothing  in  his  conduct  indicated 
unwillingness  to  sign  an  agreement  making 
the  maintenance  of  the  i>oUcy  a  condition  of 
continuance  of  the  loan.  At  the  very  incep- 
tion of  the  negotiations,  he  was  met  with  a 
flat  refusal  to  provide  for  notice  of  default 
as  a  step  preliminary  to  cancellation.  That 
excused  further  negotiation  on  his  part,  and 
be  was  under  no  duty  to  suggest  conditions 
fiivorable  to  the  defendant  It  seems  to  have 
been  amply  able  to  take  care  of  its  own  inter- 
ests. 

[9]  An  exception  was  taken  to  the  overrul- 
ing of  a  general  objection  to  the  introduction 
of  a  letter  from  Thomas  B.  Sweeney,  the  lo- 
cal agent  of  the  defendant,  through  whom 
the  plaintiff  negotiated  for  the  loan,  directed 
to  the  defendant's  superintendent  and  urging 
compliance  with  the  conditions  suggested  by 
the  plaintiff.  Some  of  the  matter  contained 
In  it  may  have  been  inadmissible,  but  it  was 
clearly  admissible  for  proof  of  the  plaintlff^s 
efforts  to  obtain  the  loan  referred  to  in  It 
Under  such  circumstances  a  general  objec- 
tion is  unavailing.  It  must  be  special  and 
limited  to  the  Inadmissible  part  of  the  evi- 
dence or  the  purpose  for  which  it  cannot  be 
con.sidered.  State  v.  Hood,  63  W.  Va.  182.  59 
S.  E.  971,  15  Lr.  R.  A.  (N.  S.)  448.  129  Am.  St 
Rep.  964;    State  v.  Calhoun,  67  W.  Va.  666» 
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e9  a  E.  1098;  Billups  v.  Woolrldge,  80  W. 
Va.  13,  91  S.  E.  1082. 

[10,11]  The  policy  un^er  which  the  first 
loan  was  applied  for  was  issued  in  1901.  A 
provision  of  a  form  of  policy  used  by  the  de- 
fendant in  1911  relating  to  loans  and  allow- 
ing the  borrower  all  the  conditions  claimed  by 
the  plaintiff,  and  even  more,  was  admitted 
over  an  objection.  As  this  tended  to  prove 
reasonableness  of  the  plaintiff's  construction 
of  the  contract  in  the  estimation  of  the  de- 
fendant, as  disclosed  by  its  subsequent  con- 
duct relating  to  the  subject-matter,  It  was 
relevant  and  material,  wherefore  the  objec- 
tion was  properly  overruled.  State  ex  rel.  v. 
White  Oak  Ry.  Co.,  65  W.  Va.  15,  64  S.  B. 
630,  28  L.  R.  A.  (N.  S.)  1013.  Although  the 
provision  was  read  from  a  book  not  prepared 
nor  Issued  by  the  defendant,  nor  used  by  the 
witness,  defendant's  local  agent,  the  court 
permitted  the  reading  thereof  on  the  ground 
of  the  right  of  the  witness  to  use  it  to  refresh 
his  memory.  He  said  he  knew  the  company 
had  issued  policies  containing  the  provision 
read  since  1907.  As  it  was  not  the  basis  of 
the  action,  and  the  evidence  went  merely  to 
the  defendant's  conduct,  it  does  not  fall  with- 
in the  rule  requiring  production  of  the  best 
evidence.  The  witness'  knowledge  of  the  con- 
duct in  question  was  admissible.  He  said  the 
provision  was  a  standard  one  known  in  all  pol- 
icies Issued  since  some  time  in  the  year  1907. 

Inasmuch  as  the  plaintiff  borrowed  the 
money  from  banks  on  collateral  other  than 
the  policies  owned  by  him,  and  did  not  hire 
or  borrow  collateral  for  the  purpose,  the 
testimony  of  two  witnesses  proving  the  cus- 
tomary rate  paid  for  the  use  of  borrowed  col- 
lateral was  objected  to,  but  the  coiurt  admit- 
ted it  A  majority  of  the  members  of  this 
court  are  of  the  opinion  that  the  evidence  was 
Inadmissible.  Judge  MILLER  and  I  think 
the  court  properly  admitted  it  The  collater- 
als were  used  to  accomplish  the  purpose  of 
the  defendant's  broken  agreement,  and  the 
plaintiff's  right  to  compensation  for  its  use 
is,  we  think,  clear.  In  the  absence  of  a  prec- 
edent, the  question  turns  on  general  princi- 
ples, and  the  owner  of  property  used  in  the 
performance  of  a  broken  obligation  of  anoth- 
er to  him  is  entitled  to  compensation.  If  it 
had  been  a  horse,  an  implement,  oif  a  machine 
so  used,  the  right  would.be  clear  and  admit- 
ted. That  the  property  used  was  of  a  differ- 
ent kind  cannot  logically  constitute  an  excep- 
tion. 

The  plaintiff  cross-assigns  error  in  the  re- 
fusal of  his  proposed  instruction  No.  4,  which 
would  have  told  the  Jury  he  had  right  to 
recover  for  the  use  of  his  collateral  securities. 
The  disposition  of  the  assignment  of  error, 
relating  to  the  evidence  adduced  to  prove 
this  item,  sustains  the  refusal  of  the  instruc- 
tion. 

His  instruction  No.  3  is  founded  upon  the 
theory  of  right  of  recovery  for  his  time  and 
labor  devoted  to  procurement  of  the  loans 
from  banks,  and  he  proved  by  a  witness  that 


brokers  charged  one-fourth  of  1  per  cent  for 
procuring  loans  in  the  community  in  which 
he  resided,  but  not  that  he  had  paid  that  rate. 
He  procured  the  loans  himself.  The  argu- 
ment submitted  in  support  of  the  assignment 
of  error,  based  on  the  giving  of  the  instruc- 
tion, does  not  seem  to  question  right  to  com- 
pensation for  such  services,  but  it  denies 
sufficiency  of  the  evidence  to  warrant  the  in- 
struction. The  evidence  does  not  detail  the 
days  or  hours  of  service,  and  it  proves  the 
loans  in  question  were  only  parts  of  larger 
ones  obtained.  Notwithstanding  these  cir- 
cumstances, it  Justified  the  giving  of  the  in- 
struction. As  a  general  rule,  such  services 
are  not  compensated  for  on  the  basis  of  rates 
by  the  day  or  hour.  Such  compensation  is 
made  ordinarily  on  a  percentage  basis.  Sus- 
ceptibility of  apportionment  of  the  value  of 
the  service  required  in  procuring  the  larger 
loans  of  which  those  in  question  were  parts 
is  obvious. 

All  of  the  Instructions  requested  by  the  de- 
fendant were  contrary  to  the  conclusion  here 
expressed  as  to  the  interpretation  of  the  con- 
tract and  the  rights  of  the  parties  thereunder, 
wherefore  they  were  properly  refused.  In 
substance  and  effect  they  would  have  been 
directions  to  find  for  the  defendant.  The 
court  properly  told  the  Jury,  in  an  oral 
charge,  they  should  find  for  the  plaintiff  and 
assess  his  damages  at  not  less  than  $562, 
the  amount  of  the  interest  he  had-  had  to  pay, 
in  excess  of  that  stipulated  for. 

Exclusion  here  of  the  item  for  compensa- 
tion for  the  use  of  collateral  securities  which 
the  Jury  necessarily  included  in  their  verdict 
makes  it  excessive.  Jt  is  so  for  another  rea- 
son. The  proof  of  value  of  services  in  procur-* 
Ing  loans  does  not  warrant  recovery  ot  $500 
on  that  account.  The  usual  compensation  to 
brokers  for  obtaining  loans  in  the  plaintiff's 
community  is,  according  to  the  evidence,  one- 
fourth  of  1  per  cent,  and  nothing  for  renew* 
als.  He  says  he  handled  the  $17,680  on  about 
30  loans,  but  this  is  qualified  by  an  admission 
that  some  of  them  were  renewals.  Just  how 
many  were  actual  loans  and  how  many  re^ 
newals  he  does  not  say.  His  evidence  is  too 
uncertain  on  this  point  to  Justify  recovery 
of  the  amount  claimed  and  allowed  for  serv- 
ices. 

[12]  The  letter  of  Thos.  B.  Sweeney,  agent, 
to  the  superintendent,  transmitting  the  form 
of  agreement  with  interlineations  made  by 
the  plaintiff,  and  dated  Mardi  30,  1911,  was 
admissible  to  prove  transmission  of  the  al- 
tered form.  In  view  of  other  evidence  of  the 
fact,  it  may  not  have  been  important,  but  it 
was  relevant  and  material.  The  court  should 
have  admitted  it  For  reasons  stated  in  the 
disposition  of  the  assignment  of  error  pre^Ii- 
cated  on  the  admission  of  Sweeney's  testimo- 
ny, the  loan  clause  used  in  the  policy  of  1915, 
Issued  by  the  defendant,  should  have  been 
admitted.  No  evidence  offered  to  prove  pur- 
pose  on  the  part  of  the  defendant  to  discour- 
age policy  loans  is  pointed  out  in  the  cross- 
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assigniuent  of  error  pertaining  to  it  or  else- 
where The  court  will  not  search  the  record 
for  it 

The  judgment  will  have  to  be  rerersed,  the 
verdict  set  aside  and  a  new  trial  allowed. 


i82  W.  Va.  4») 
THURMOND  et  aL  v.  PARAGON  COLr 
UERY  CO.  et  al.    (No.  3390.) 

(Supreme  Court  of  Appeals  of  West  Virginia, 

March  12,  1918.    Rehearing  Denied 

May  9,  191S.) 

(Syllabus  by  ihe  Court.) 

1.  CoBPOBATiONS  €=>197  —  Stockholdebs  — 
Right  to  Vote— Interest. 
A  shareholder  in  a  pcivate  corporation  is  not 
denied  the  right  to  vote  on  a  matter  afifecting  the 
corporate  interest,  in  a  stockholders'  meeting 
regularly  called,  because  his  personal  interest  in 
such  matter  conflicts  with  the  interest  of  the 
corporation. 

2.   COBPOBATIONS       ^=»439— CONTBACTS— RaTI- 

ncATioN— Interest  of  Directobs. 
A  contract  made  by  the  directors  of  a  corpo- 
ration, which  was  either  authorized  or  subse- 
quently ratified  by  a  majority  vote  of  the  stock- 
holders in  meeting  regularly  assembled,  is  not 
affected  by  the  fact  that  one  or  more  of  the  di- 
rectors had  au  interest  in  such  contract  other 
than  as  stockholders  in  such  corporation. 

3.  Contracts  C=»116(3)  —  Restraint  of 
Trade— Sole  Selling  Agency. 

Where  a  coal  selling  corporation  acts  as  the 
sole  agent  in  selling  sdl  the  coal  produced  by 
a  number  of  coal  producing  corporations,  a 
contract  of  agency  between  it  and  one  of  said 
companies  is  not  void  as  being  in  restraint  of 
trade,  where  it  appears  that  such  agency  is  not 
owned  or  controlled  by  the  producing  companies 
and  sells  the  output  of  the  mines  of  each  of 
them,  as  its  own  individual  product,  and  at  such 
price  as  it  will  command  in  the  markets. 

4.  Corporations  €=»66,  72  —  Increase  of 
Capital  Stock— ^Method— Power  of  Direc- 
tors. 

Where  a  private  corporation  has  issued  and 
sold  only  a  part  of  its  authorized  capital  stock 
and  engaged  in  business  for  some  time,  and  then 
desires  to  increase  its  working  capital,  it  is 
within  the  discretion  of  its  directors  as  to  how 
the  money  shall  be  raised,  and  they  may  law- 
fully do  so  by  selling  a  part  or  all  of  its  unissued 
stock,  and  they  have  a  right  to  sell  it  at  a  price 
per  share  previously  determined  by  a  majority 
vote  of  the  stockholders.  Howard  v.  Tatum, 
94  S.  E.  965,  decided  at  the  present  term  of 
court. 

5.  Corporations  ^=>159  —  Shareholders  «— 
Unissued  Stock— Right  to  Purchase. 

In  such  case  a  shareholder  has  a  right  to 
purchase  his  pro  rata  share  of  such  unissued 
stock. 

6.  Injunction  ^=»71— Discretion  of  Corpo- 
rate Directors. 

As  a  general  rule,  courts  of  equity  will  not 
interfere  by  injunction  to  control  the  discretiou 
of  the  directors  of  a  private  corporation  in  the 
management  of  its  internal  affairs. 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  for  injunction  by  J.  S.  Thurmond  and 
others  against  the  Paragon  Colliery  Com- 
pany and  others.  BYom  a  decree  partly  dis- 
solving and  modifying  an  injunction,  i>laln- 
tiffs  appeaL  Decree  modified,  and  cause 
remanded. 


Campbell,  Brown  &  Davis,  of  HanUngton, 
for  appellants.  Holt,  Duncan  &  Holt,  of 
Huntington,  for  appellees. 

WILLIAMS,  J.  This  appeal  was  awarded 
on  the  petition  of  J.  S.  Thurmond  and  others, 
minority  stockholders  in  the  Paragon  Col- 
liery Company,  plaintiffs  below,  from  a  de> 
cree  dissolving  in  part  and  modifying  an 
injunction  which  had  been  awarded  by  the 
Judge  of  the  circuit  court  of  Cabell  county 
in  vacation,  restraining  and  inhibiting  W. 
E.  Deegans  and  others  named,  constituting 
a  majority  of  the  directors  of  said  company, 
from:  (1)  Paying  any  commissions  to  the 
Pocahontas-Winifrede  Coal  Company  on  coal 
shipped  to  the  Chesapeake  &  Ohio  Railway 
Company  by  said  Paragon  Colliery  Company ; 

(2)  from  shipping  to  said  Pocahontas-Wini- 
frede Coal  Company,  or  upon  orders  furnish- 
ed by  it,  any  portion  of  the  output  of  said 
Paragon  Colliery  Company's  mine  No.  1;  and 

(3)  from  making  sale  of  350  shares  of  unissu- 
ed capital  stock  of  the  last-named  company. 

vV.  E.  Deegans  and  others  named,  consti- 
tuting the  majority  of  the  directors,  the  Par- 
agon Colliery  Company,  the  Pocahontas-Win- 
ifrede Coal  Company,  and  the  Chesapeake  & 
Ohio  Railway  Company  were  made  defend- 
ants, and,  severally  answered  under  oath. 
Defendants,  except  the  Chesapeake  &  Ohio 
Railway  Company,  gave  notice  that  on  the 
28th  of  April,  1917,  they  would  move  for  a 
dissolution  of  the  injunction.  At  the  instance 
of  plaintiffs  the  hearing  was  continued  to  tbe 
30th  of  April,  at  which  time  .they  tendered 
and  were  permitted  to  file,  over  the  objection 
of  defendants,  an  amended  and  supplemental 
bill,  making  the  Bank  of  Mullens  and  the 
Rodgers  Construction  Company  parties,  and 
praying  that  said  Deegans  and  others  who» 
the  bill  avers,  control  the  Paragon  Colliery 
Company  be  enjoined  from  awarding  to  the 
Rodgers  Construction  Company  any  con- 
tracts for  the  erection  of  buildings  upon 
its  property,  and  that  it  be  enjoined  from 
paying  to  the  Bank  of  Mullens  any  part  of 
a  certain  note  executed  by  it  to  said  bank, 
and  that.  If  said  note  has  been  paid,  said 
bank  be  compelled  to  return  the  money,  and 
also  that  said  W.  E.  Deegans,  as  president 
of  the  Rodgers  Construction  Company,  be 
compelled  to  disclose  under  oath  the  amounts 
which  have  been  paid  to  said  Rodgers  Con- 
struction Company  for  the  erection  of  build- 
ings. .  At  the  Instance  of  def endanta  the  hear- 
ing of  their  motion  to  dissolve  the  injunction, 
as  well  as  plaintiffs'  motion  for  an  addition- 
al injunction,  was  continued  to  May  1st,  at 
which  time  defendants,  except  the  Chesa- 
peake &  Ohio  Railway  Company,  filed  their 
joint  and  separate  demurrer  and  answer  ver- 
ified by  the  affidavits  of  W.  E.  Deegans,  John 
Faulkner,  O.  F.  Deegans,  and  William 
Brown,  and  the  motion  to  dissolve  was  then 
heard  upon  tbe  bill,  amended  and  supplemen- 
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tal  bill,  the  joint  and  several  answers  there- 
to duly  verified,  and  nnmerous  affidavits 
taken  and  filed  by  plaintiffs  and  defendants 
respectively,  whereupon  the  court  wholly 
dissolved  the  injunction  in  respect  to  the 
first  and  second  matters,  and  modified  it  as 
to  the  third  by  allowing  said  Paragon  Col- 
liery CJompany,  acting  either  by  its  stockhold- 
ers or  board  of  directors,  to  sell  its  unissued 
stock,  and  requiring  it  to  be  sold  at  the 
"best  price  obtainable,"  giving  preference  to 
the  stockholders  to  purchase  the  stock  in 
proportion  to  their  respective  holdings,  in- 
6-tead  of  selling  at  the  price  of  $175  per 
share,  as  was  authorized  to  be  done  by  a 
stockholders'  resolution.  The  court  did  not 
rule  on  plaintiffs'  motion  to  enlarge  the  in- 
junction. 

The  Paragon  Colliery  Company  is  a  coal 
mining  corporation,  with  an  authorized  capi- 
tal stock  of  3100,000,  divided  into  shares  of 
$100  each,  and  operates  two  mines  known  as- 
Paragon  mine  No.  1  and  Paragon  mine  No. 
2.  The  number  of  shares  outstanding  are 
650,  of  which  plaintifl^s  severally  own,  in  the 
aggregate,  189.  At  a  stockholders*  meeting 
held  on  the  14th  of  April,  1917,  a  resolution 
was  passed,  ratifying  a  contract  of  sale  pre- 
viously made  by  said  company,  through  W. 
E.  Deegans  its  president,  to  the  Chesapeake 
&  Ohio  Railway  Company,  of  the  entire 
output  of  its  No.  2  mine,  for  a  period  of 
two  years,  beginning  April  2,  1917,  and 
ending  March  31,  1919,  at  the  price  of  $1.50 
per  net  ton  of  2,000  poimds,  run  of  mine, 
f.  o.  b.,  at  the  mine,  the  railway  com- 
pany obligal^g  itself  to  furnish  a  full 
supply  of  cars  to  take  care  of  the  Out- 
put, which  was  about  600  tons  daily.  At 
the  same  meeting  another  resolution  was 
adopted  authorizing  payment  to  the  Pocahon- 
tas-Wlnlfrede  Coal  Company,  a  coal  selling 
corporation,  a  commission  of  3  per  cent,  per 
ton  on  all  <;^al  shipped  under  the  aforesaid 
contract  with  the  railway  company;  also  a 
third'  resolution  was  passed,  authorizing  the 
making  of  an  agreement  with  the  Pocahon- 
tas-Wlnifrede  Coal  Company,  permitting  it 
to  sell  all  the  coal  mined  In  the  year  1917 
by  the  Paragon  Colliery  Company,  except  at 
its  mine  No.  2,  on  a  commission  of  8  per  cent 
of  the  selling  price;  and  likewise  a  fourth 
resolution,  authorizing  the  sale  of  the  S50 
shares  of  unissued  stock  of  said  company  at 
$175  per  share,  and  providing  that  the  same 
be  offered  to  the  several  stockholders  In  the 
proportion  of  their  then  holdings.  Plain- 
tiffs and  others,  representing  173  shares  of 
stock,  protested  and  voted  against  these  res- 
olutions. At  a  meeting  of  the  directors  of 
said  company,  held  immediately  after  the 
stockholders'  meeting  adjourned,  they  adopt- 
ed the  same  resolutions,  over  the  protest  of 
the  plaintiff  J.  S.  Thurmond,  one  of  said  di- 
rectors. 

W.  E.  Deegans  is  president  and  general 
manager  of  the  Paragon  Colliery  Company, 
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r  president  of  the  Pocahontas- Wlnlfrede  Coal 
Company,  and  likewise  executive  head  of 
five  or  six  other  coal  companies  engaged  in 
mining  and  selling  coal,  and  plaintiffs  con- 
tend that,  by  reason  of  his  kinship  and  busi- 
ness relations  with  certain  other  stockhold- 
ers in  the  Paragon  Colliery  Company,  he 
dominates  them  and  influences  their  votes, 
and  thereby  controls  the  corporate  action 
in  such  manner  as  to  serve  his  own  private 
interests  in  a  way  detrimental  to  the  inter- 
ests of  the  corporation.  This  charge  la  de- 
nied by  Deegans  in  his  answer  and  by  hist 
affidavit  and  also  by  the  affidavits  of  a  num- 
ber of  the  stockholders  over  whom  it  is  alleg- 
ed he  exerts  an  improper  influence  in  direc- 
tors' and  stockholders'  meetings.  In  addition 
to  these  denials  by  affidavits,  it  is  altogether 
unreasonable  that  said  Deegans  should  de- 
sire to  make  a  contract  between  the  two 
companies  which  would  permit  the  Pocahon- 
tas-Wlnlfrede  Coal  Company  to  profit  at  the 
expense  of  the  Paragon  (>>lllery  Company, 
for  it  would  be  detrimental  to  his  own  pe- 
cuniary interest.  It  is  shown  that  he  owns 
178  shat^es  of  the  650  shares  outstanding  in 
the -Paragon  CoUiery  Company,  or  a  fraction 
over  27  per  cent,  of  its  stock ;  whereas  he 
owns  only  50  of  the  497^  shares  of  outstand- 
ing stock  in  the  Pocahontas- Wlnlfrede  Coal 
Company,  or  only  about  10  per  cent,  of  its  cap- 
ital. Hence  it  is  apparent  that,  in  any  deal- 
ings between  those  two  companies  whereby 
a  profit  would  be  made  by  the  Pocahontas- 
Wlnlfrede  Coal  Company  at  the  expense  of 
the  Paragon  Colliery  Company,  It  would  nec- 
essarily result  in  pecuniary  loss  to  said 
Deegan.  This  charge  in  the  bill  is  not  only 
denied  in  the  answer,  but  is  disproved  by 
the  affidavits  filed. 

It  is  further  contended  by  counsel  for 
plaintiffs  that  any  contract  entered  into  be- 
tween these  two  companies,  which  was.sup; 
ported  by  the  vote  of  said  Deegans,  would  be 
illegal  because  of  his  official  I'elation  as  a 
director  on  the  board  of  each  company.  We 
are  not  called  upon  in  this  case  to  determine 
the  effect  his  vote  as  a  director  in  making 
the  contract  would  have  on  its  legality,  for 
the  reason  that  all  the  contracts  here  involv- 
ed were  either  ratified .  or  authorized  by  a 
majority  vote  of  the  stockholders  at  a  meet- 
ing regularly  called,  and  In  which  nearly  all 
th*e  stock  was  represented." 

[1 , 2]  The  reason  for  denying  to  a  director 
of  a  corporation  the  right  to  vote  on  a 
matter  in  which  he  Is  otherwise  interested 
than  as  a  stockholder  In  the  corporation  is 
because  of  the  fiduciary  or  trust  relation  he 
bears  toward  It.  4  Thompson  on  Corpora- 
tions (2d  Ed.)  §  4467,  But  that  reason  does 
not  apply  to  a  stockholder,  and  he  fs  not  de- 
nied his  right  to  vote  on  any  matter  properly 
coming  before  a  stockholders'  meeting  on  ac- 
count of  any  private  interest  he  may  have 
which  is  detrimental  to  the  corporation.  4 
Thompson  on  Corp.  S  4467;    Shaw  v.  Davis, 
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78  Md.  308,  28  Atl.  619,  23  L.  R.  A.  294; 
Windmuller  v.  Standard  Distilling  &  Distrib- 
uting Co.  (C.  O.)  114  Fed.  491.  In  Gamble 
V.  Queens  County  Water  Co.,  123  N.  Y.  91, 
25  N.  E.  201,  9  L.  R.  A.  527,  it  was  held: 

"A  shareholder  has  a  le^al  right,  at  a  meeting 
of  the  shareholders,  to  vote  upon  a  measure  even 
though  he  has  a  personal  interest  therein  sepa- 
rate from  other  shareholders.  In  such  a  meeting 
each  shareholder  represents  himself  and  his  own 
interests  solely,  and  he  in  no  sense  acts  as  a 
trustee  or  representative  of  others." 

The  only  restriction  upon  this  right  of  a 
shareholder  seems  to  be  that  the  matter  must 
not  be  illegal  nor  ultra  vires,  and  the  action 
of  the  majority  of  its  shareholders  must  not 
be  so  antagonistic  to  the  corporation  as  a 
whole  as  to  indicate  that  their  interests  are 
wholly  outside  of  the  interest  of  the  corpora- 
tion and  destructive  of  the  interests  of  the 
minority  shareholders.  There  is  no  question 
of  the  power  and  the  right  of  the  Taragon 
Colliery  Company  to  make  the  contract  with 
the  Pocahontas-Winifrede  Coal  Company  au- 
thorizing the  latter  to  sell  its  coal  on  a  com- 
mission of  8  per  cent  It  is  not  an  ultra 
vires  act,  nor  does  the  contract  appear  to  be 
detrimental  to  the  interest  of  the  producing 
company.  It  is  abundantly  proven  by  numer- 
ous affidavits  of  competent  witnesses,  famil- 
iar with  the  coal  trade  and  the  amount  of 
commissions  usually  paid  to  coal  selling  agen- 
cies, that  8  per  cent  of  the  selling  price  is 
a  Very  reasonable  compensation.  A  number 
of  such  witnessed  say  that  10  peir  cent,  is 
more  often  paid.  When  it  is  considered  that 
the  selling  agency,  as  a  part  of  its  under- 
taking, guarantees  payment  for  all  coal  sold 
and  makes  collections,  8  per  cent,  of  the  sell- 
ing price  appears  to  be  a  very  reasonable 
compensation. 

It  is  insisted,  because  the  Paragon  Colliery 
Company  rejected  a  bona  tide  offer  made  by 
the  Amherst  Coal  Company,  a  competitor  of 
the  Pocahontas-Winifrede  Coal  Company,  to 
sell  the  entire  output  of  Its  mine  No.  1  for 
the  year  beginning  May  1,  1917,  and  agreeing 
to  guarantee  a  price  of  $3  a  ton  for  every 
ton  of  coal  sold,  there  must  have  been  some 
sinister  motive  for  rejecting  it  and  making 
the  contract  with  the  Pocahontas-Winifrede 
Coal  Company.  This  inference  is  hardly 
Justified  we  think.  It  must  be  presumed  the 
sales  agent  will  sell  for  the  best  price  obtain- 
able, because  the  greater  the  selling  price  the 
more  money  it  will  receive  as  commissions, 
and  it  might  be  able  to  get  much  more  than  $3 
a  ton  for  the  coal,  whereas  the  Amherst  Coal 
Company  guaranteed  $3  per  ton  net,  as  a 
maximum  price.  So  that,  as  a  business  prop- 
osition, the  contract  which  it  made  might 
well  be  considered  a  much  more  beneficial 
transaction  than  an  acceptance  of  the  Am- 
herst Coal  Company's  ofl^er,  with  a  guarantee 
of  $3  a  ton  without  commissions,  would  have 
been,  when  the  rapid  advances  in  the  price 
of  coal  that  were  taking  place  are  consid- 
ered. 

[3]  It  appears  that  the  Pocahontas-Wini- 


frede Coal  Company  is  the  selling  agency  for 
all  the  coal  produced  by  the  numerous  coal 
producing  companies  of  which  W,  E.  DeeK- 
ans  is  president,  and  for  that  reason  it  Is 
urged  that  the  contract  is  Illegal  and  void 
as  being  in  restraint  of  trade,  and  against 
public  policy.  None  of  the  other  coal  com- 
panies appear  to  be  parties  to  the  contract 
with  the  Paragon  Colliery  Company,  and, 
while  it  is  possible,  by  a  series  of  similar 
contracts  with  each  of  said  coal  producing 
companies  to  bring  about  a  combinatiCKi 
among  them,  acting  through  a  common  agen- 
cy, which  would  be  unlawful,  it  does  not  ap- 
pear that  such  la  the  case  here.  The  answer 
denies  that  the  selling  company  pools  the 
coal  produced  by  the  other  companies  and 
sells  it  at  a  uniform  price.  On  the  contrary, 
the  answer  alleged  that  the  coal  produced 
by  each  company  is  sold  on  the  market  as 
the  particular  coal  of  the  company  that  pro- 
duces it,  and  at  the  best  price  that  can  be 
obtained  for  it  While  it  does  appear  tliat 
many  of  the  coal  corporations  in  which  said 
Deegans  is  interested  own  stock  in  the  Poca- 
hontas-Winifrede Goal  Company,  it  further 
appears  that  their  aggregate  holdings  amount 
only  to  127^  shares,  and  Deegans  himself, 
as  an  individual,  owns  only  50  shares,  thus 
making  the  aggregate  number  of  shares  own- 
ed by  the  several  producing  companies  and 
Deegans  only  177%,  which  Is  much  less  than 
half  the  capital  stock  of  said  company  now 
outstanding.  Thei  other  shares  appear  to  be 
held  by  individuals.  Therefore  the  organiza- 
tion of  said  selling  company  does  not  appear 
to  have  been  made  with  a  view  of  combining 
said  producing  companies  for  the  purpose  of 
fixing  a  uniform  selling  price  and  prevent- 
ing competition  amongst  them.  On  the  show- 
ing made  the  contract  does  not  come  under 
t;he  ban  of  the  law  as  declared  by  this  court 
in  Pocahontas  Coke  Co.  v.  Coal  &  Coke  Co., 
60  W.  Va.  508,  56  S.  B.  264,  10  L.  R.  A.  (X. 
S.)  268,  116  Am.  St  Hep.  901,  9  Ann.  Cas. 
667,  Slaughter,  Rec'r.  v.  Thacker  Coal  & 
Coke  Co.,  55  W.  Va.  642,  47  9.  E.  247,  65  I*. 
R.  A.  342,  104  Am.  St.  Rep.  1013,  2  Ann.  Oas. 
335,  and  Charleston  Gas  Co.  v.  Kanawha 
Gas  Co.,  58  W.  Va.  22,  50  S.  E.  876,  112  Am. 
St.  Rep.  936,  6  Ann.  Oas.  154. 

[4,  6]  It  is  contended  that  the  contract  to 
pay  the  Pocahontas-Winifrede  Coal  Company 
three  cents  per  ton  on  the  output  of  Paragon 
mine  No.  2,  sold  to  the  railway  company  is 
void,  as  being  purely  a  gift  We  have  al- 
ready pointed  out  how  W.  E.  Deegans,  who  is 
charged  with  having  induced  the  making 
of  this  contract,  would  be  the  loser  thereby, 
and  in  addition  to  that  fact  It  appears  by 
the  affidavit  of  O.  C.  Hoffman,  w^ho  has  been 
interested  in  the  coal  business  in  West  Vir- 
ginia for  the  past  15  years,  and  who  is  now 
general  sales  manager  for  the  Pocahontas- 
Winifrede  Coal  Company,  that  the  thingis 
that  company  is  required  to  do,  in  carrying 
out  the  contract  with  the  railway  oompanj% 
furnish  a  very  substantial  consideration  for 


W.Va.) 


FLEMING  V.  MONONGAHELA  RY.  CO. 


819 


the  commission  which  It  is  to  receive.  It  is 
required  to  looic  after  the  car  supply  for  mine 
No.  2,  to  keep  accounts  of  the  dates  of  ship- 
ments and  weights  of  coal  shipped,  to  keep 
accounts  of  the  money  due  on  such  shipments 
and  make  collections  thereof,  and,  in  view 
of  the  fact  that  payments  by  the  railroad 
company  are  not  always  made  at  a  time  to 
enable  the  Paragon  Colliery  Company  to  meet 
its  pay  roll,  it  is  required  to  advance  the 
money  at  such  times  to  meet  the  expenses  of 
operation.  In  view  of  the  amount  of  work 
to  be  performed  and  the  responsibility  con- 
nected with  its  undertaking,  it  cannot  be  said 
that  the  commission  is  a  gratuity,  or  even  an 
unreasonable  compensation. 

It  is  insisted  that  the  Paragon  Colliery 
Company  was  prospering  and  would  be  able 
to  declare  a  dividend  of  at  least  60  per  cent 
in  another  year,  and  therefore  there  was  no 
necessity  for  selling  its  unissued  stock  to 
raise  the  money  to  pay  off  an  indebtedness 
which  amounted  to  about  $30,000  that  it 
could  easily  pay  this  out  of  its  earnings ;  also 
that  there  was  no  necessity  for  its  building 
a  number  of  miner's  houses,  and  a  new  tipple 
at  one  of  its  mines,  as  the  bill  alleged  it  con- 
templated doing.  These  were  purely  matters 
of  legitimate  corporate  policy  to  be  deter- 
mined by  the  board  of  directors.  How  the 
money  should  be  raised  to  pay  off  the  indebt- 
edness, whether  out  of  the  earnings  or  by  a 
sale  of  its  corporate  stock,  was  in  the  discre- 
tion of  the  directors.  After  a  corporation  Is 
organized  the  disposal  of  additional  shares 
to  increase  its  working  capital  is  subject  to 
the  order  and  directions  of  its  board  of  di- 
rectors, provided  only  that  the  maximum  cap- 
ital authorized  by  its  charter  be  not  exceed- 
ed. Section  23,  c.  53,  Barnes'  Code  1018; 
Greenbrier  Industrial  Exposition  v.  Ochel- 
tree,  44  W.  Va.  626,  30  S.  E.  78.  The  board 
of  directors  did  not,  in  this  instance,  take 
the  responsibility  of  selling  the  unissued 
stock,  as  it  might  have  done,  but  first  sub- 
mitted the  question  to  the  stockholders  and 
they,  by  a  majority  vote,  authorized  a  sale 
of  it  and  fixed  the  price  at  which  the  shares 
should  be  sold,  which  ai^ears  to  have  been 
the  value  of  a  share  as  then  shown  by  the 
books  of  the  company.  In  this  matter  the 
corporation  acted  wholly  within  its  legitimate 
powers.  The  stockholders  had  a  clear  right 
to  fix  the  price  at  which  the  stock  should  be 
sold,  and  no  stockholder  had  a  right  to  com- 
plain of  such  action,  all  stockholders  be- 
ing given  the  right  to  purchase  their  pro 
rata  shares  at  the  price  fixed.  ".When  the 
capital  stock  of  a  corporation  is  increased 
by  the  issue  of  new  stock,  each  holder  of 
the  original  stock  has  a  right  to  offer  to  sub- 
scribe for  and  to  demand  from  the  corpora- 
tion such  a  proportion  of  the  new  stock 
as  the  number  of  shares  already  owned 
by  hlin  bears  to  the  whole  number  of  shares 
before  the  Increase.  This  pre-emptive  right 
of  the  stockholder  in  respect  to  new  stock  Is  ^ 


well  recognized."  1  Cook  on  Oon*orations 
(7th  ed.)  §  286.  However,  that  author  says 
this  rule  does  not  apply  to  treasury  stock  of 
a  corporation  which  has  once  been  issued, 
but  it  does  apply,  he  says,  to  such  part  of  the 
capital  stock  as  is  issued  long  after  the  cor- 
poration has  commenced  business,  which  ap- 
pears to  be  the  case  here.  Eidman  v.  Bow- 
man, 58  111.  444,  11  Am.  Rep.  90;  Gray  v. 
Portland  Bank,  3  Mass.  364 ,  3  Am.  Dec.  156 ; 
Way  V.  American  Grease  Co.,  60  N.  J.  Eq. 
263,  47  Atl.  44 ;  Crosby  v.  Stratton,  17  Colo. 
App.  212,  68  Pac.  130. 

[6]  The  court's  modification  of  the  stock- 
holders' resolution  respecting  the  sale  of  the 
stock,  requiring  it  to  he  sold  at  the  "best 
price  possible,"  instead  of  at  the  price  of 
$175  per  share  as  determined  by  a  vote  of 
the  stockholders,  would  seem  to  be  an  un- 
warranted interference  with  corporate  rights 
and  powers.  "As  a  general  rule,  courts  of 
equity  will  not  interfere  by  way  of  injunction 
to  control  the  discretion  lodged  in  the  direc- 
tors in  respect  to  the  internal  management 
of  the  corporation.  To  warrant  interference 
in  this  respect  it  must  appear  that  the  manag- 
ing officers  are  acting  in  excess  of  their  pow- 
ers or  that  their  action  is  fraudulent *•  3 
Elliott  on  Contracts,  {  2551. 

The  decree  of  the  circuit  court  will  be 
modified  by  an  order  entered  here  dissolving 
the  injunction  in  toto,  and  the  cause  will  be 
remanded  for  such  further  proceedings  as 
may  be  necessary  and  proper. 


(82  W.  Va.  1) 

FLEMING  et  aL  v.   MONONGAHEIiA  BY. 

CO.     (No.  3387.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1918.     Hehearing  Denied, 

May  9,  1918.) 

(Syllabus  by  the  Court.) 

1.  Eminent   Domain   «=»243(1)— Conoemna- 
TioN— Description. 

Where  by  condemnation  land  is  taken  and 
adjudged  to  a  railroad  company  for  railroad 
purposes  by  metes  and  bounds,  and  with  refer- 
ence to  a  certain  plat  or  plan  thereof  filed  with 
the  petition,  the  street  or  alley  aa  laid  down 
on  said  plat  and  called  for  in  the  judgment  will 
control,  and  not  aome  other  street  of  the  same 
name,  previously  projected  and  platted  through 
the  land,  but  not  opened  up,  used,  or  accepted 
by  the  public  by  public  authority. 

2.  JunoMENT  ^=»713(2)— Res  Judicata— Ad- 
judication IN  Condemnation  Pboceeding. 

And  such  a  judgment  is  res  ad  judicata  of  all 
matters  involveu,  or  that  properly  should  have 
been  involved,  in  such  suit  or  proceedings,  and 
binds  and  estops  all  parties  thereto  and  their 
privies  in  estate  in  any  subsequent  suit  between 
them. 

3.  Eminent  Domain   ^=>243(1)— Judgment- 
Impeachment— Maps  AND  Plats. 

And  such  judgment  being  in  no  way  am- 
biguous, all  maps,  plats,  or  opinion  evidence  of 
witnesses  tending  to  contradict  or  impeach  the 
same  should  be  rejected  as  illegal  and  improper. 

4.  Eminent  Domain  €=>243(2)  —  Condemna- 
tion—Damages—Lateral Support. 

The  damages  awarded  the  owner  in  such 
condemnation  suit  or  proceeding  should  not  be 
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considered  as  covering  his  right  of  lateral  sup- 
port for  the  part  not  taken,  subsequently  ro- 
moved  bv  excavations  done  on  the  land  taken, 
unless  the  purpose  to  so  deprive  him  of  such 
right  plainly  appeared  in  the  petition  or  some 
plat  or  profile  of  the  proposed  work,  plainly 
evidencing  such  purpose,  or  the  damages  were 
so  assessed  after  the  work  of  removing  such  lat- 
eral support  had  been  done. 

6.  Eminent  Domain  <3=»243(1)  —  Railboad 
Use— Right  of  Lateral  Support, 
Land  so  acquired  by  a  railway  company  for 
public  purposes  is  subject  to  the  same  burden  of 
lateral  support  as  lands  of  private  persons,  un- 
less it  appears  in  some  way  that  such  right  was 
lawfully  taken  away  and  compensation  in  dam- 
ages made  therefor. 

Error  from  Circuit  Court,  Marion  County. 

Action  by  John  W.  Fleming  and  others 
against  the  Monongahela  Railway  Company. 
Verdict  and  judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  new  trial. 

W.  S.  Meredith,  of  Fairmont,  and  Cox  & 
Baker,  of  Morgantown,  for  plaintiff  in  error. 
Tusca  Morris  and  Harry  Shaw,  both  of  Fair- 
mont, for  defendants  in  error. 

MILLER,  J.  The  action  is  in  case  for  the 
alleged  unlawful  entry  by  defendant  upon 
plaintiffs'  land  adjoining  land  owned  by  It, 
and  doing  damages  thereto  by  makijig  deep 
cuts  and  excavations  thereon  and  for  remov- 
ing the  lateral  support  thereto  to  which  they 
were  lawfully  entitled. 

There  was  a  verdict  and  Judgment  for 
plaintiffs  for  $5,375.00,  to  which  judgment 
the  defendant  sued  out  the  present  writ  of 
error. 

[1]  Upon  the  trial  plaintiffs  proved  as  a 
part  of  their  case  the  record  of  the  verdict 
and  judgment  in  a  proceeding  in  condemna- 
tion against  them  whereby  defendant,  as 
successor,  acquired  its  right  and  title  to  the 
adjoining  land,  and  wherein  the  original  and 
amended  petition  with  survey  and  plat  ex- 
hibited therewith  showing  by  metes  and 
bounds  the  location  and  boundary  of  the  land 
adjudged  to  petitioner  in  said  proceedings, 
and  wherein  the  damages  recovered  by  plain- 
tiffs herein  for  the  0.97  acres  taken  was  $8,- 
900.00,  and  which  was  actually  paid  by  pe- 
titioner as  so  adjudged. 

The  two  principal  questions  now  present- 
ed, and  which  so  far  as  we  can  see  are  in- 
clusive and  conclusive  of  all  other  questions 
Involved  here  are:  First,  whether  the  land 
80  condemned,  and  the  title  to  which  by 
virtue  of  the  statute  in  such  cases  provided, 
became  vested  In  the  railway  company,  cov- 
ers the  land  invaded  by  the  defendant;  and 
Second,  whether  the  damages  awarded  by 
the  Jury  and  paid  according  to  the  Judgpient 
in  condemnation  included  damages  for  re- 
moving the  lateral  support  to  the  adjoining 
land  of  plaintiffs  not  taken  and  for  which 
recovery  is  sought  in  the  present  suit 

As  described  in  the  amended  petition  and 
plat  filed  therewith  and  the  judgment  in  the 


condemnation  proceedings  the  land  condemih 

ed  and  transferred  thereby  to  the  railway 

company  was  as  follows: 

"All  of  that  certain  parcel  of  land  situate  and 
lying  in  the  District  of  Union  Independent,  in 
the  City  of  Fairmont,  in  the  County  of  Marion 
and  State  of  West  Virginia,  and  more  partica- 
larly  described  as  follows,  to-wit:  Beginning  at 
Sta.  277-92.9  the  point  where  the  located  cen- 
ter line  of  the  Pncketts  Branch  of  the  Bnck- 
hannon  and  Northern  Railroad  crosses  the  line 
between  John  Fleming  et  al.  and  Geo.  lAUej; 
thence  with  said  line  S.  54*  SO'  W.  23  feet, 
more  or  less,  to  a  comer  to  John  Fleming  et  aL 
and  Geo.  Lilley,  in  the  line  of  Thomas  Kubble; 
thence  with  the  line  between  John  Fleming  et 
al.  and  Thomas  Rubble,  John  Phillips  and  T. 
Wilber  Hennen,  S.  36'  63'  W.  280  feet,  more 
or  less,  to  a  comer  to  John  Fleming  et  aL 
and  T.  Wilber  Hennen;  thence  with  the  line 
between  said  Fleming  et  aL  and  Hennen,  N. 
66°  36'  W.  124  feet^  more  or  less,  to  the  center 
of  Merchant  Street ;.  thence  with  the  center  line 
of  Merchant  St ;  S.  2V  27'  W.  40  feet  to  the 
line  of  the  Buckhannon  and  Northern  Rail- 
road Co.  and  C.  E.  Harden;  thence  with  said 
line  S.  GO"*  36'  E.  259.8  feet,  more  or  less,  to 
the  West  side  of  Diamond  Street;  thence  with 
the  West  side  of  Diamond  St:  N.  81*  41'  E. 
216  feet  and  N.  40**  12'  E.  61  feet,  more  or  lea, 
to  the  line  of  Geo.  Idlley;  extendi;  thence 
with  said  line  N.  54*  30'  W.  105  feet,  more  or 
less,  to  the  place  of  beginning,  containing  .97 
acres  more  or  less," 

and  as  described  In  the  amended  plat  filed 
in  lieu  of  the  map  filed  with  the  original  pe- 
tition. 

On  the  first  of  the  questions  presented  the 
contention  of  the  plaintifi!s  is  that  regardless 
of  the  literal  calls  in  the  petition,  plat  and 
Judgment  of  condemnation,  defendant  was 
limited  in  the  calls  for  the  west  side  of  Dia- 
mond Street  to  the  line  of  Diamond  Street 
as  laid  down  on  a  certain  plat  or  plan  of  a 
proposed  addition  to  said  City  of  Fairmont, 
made  in  1003,  by  J.  Miles  Prickett,  survey- 
or. But  it  is  clearly  shown  that  for  the  most 
part  Diamond  Street  as  laid  down  on  this 
plat,  except  for  a  short  distance  at  the 
southerly  end  thereof,  was  merely  projected 
through  the  enclosed  lands  of  plaintiffs  and 
that  even  at  the  time  of  the  Judgment  of  con- 
demnation in  1914,  said  map  or  plat  of  said 
proposed  addition  had  never  been  recorded, 
or  the  land  opened  up,  or  the  plan  of  said 
addition  accepted  by  the  city,  but  that  the 
land  remained  enclosed  as  a  field  without 
other  improvements  thereon,  except  one 
house  and  a  bam  and  one  or  two  small  out 
buildings,  as  when  platted,  and  It  is  not 
clear  that  defendant  or  any  of  its  agents  had 
any  knowledge  of  said  plat. 

It  is  not  contended  that  the  lines  or 
boundaries  of  Diamond  Street,  as  laid  down 
on  the  plat  filed  in  the  condemnation  suit, 
are  coincident  with  the  lines  of  Diamond 
Street  on  the  plat  or  plan  of  the  proposed 
addition  made  by  Prickett,  surveyor,  in  190-1 
Indeed,  it  is  plainly  apparent  from  the  calls 
for  courses  and  distances,  and  from  the  evi- 
dence of  the  surveyors  and  of  other  witness 
es  that  they  are  not,  except  for  the  distance 
of  some  60  feet  at  the  southerly  end  of  said 
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street  bonnding  a  cul-de-sac  therein,  and  for 
which  distance  the  call  Is  S.  40**  12'  W.  or  N. 
40**  12'  E.  61  feet  more  or  less;  thence  S. 
31»  41'  W.  or  N.  31**  41'  B.  216  feet  to  the 
Harden  line,  showing  an  angle  In  the  street, 
whereas  the  corresponding  west  line  of  Dia- 
mond Street,  as  laid  down  on  the  plat  of 
said  Prlckett  made  In  1903,  Is  a  straight 
line  run  substantially  on  the  first  call,  and 
the  land  In  controversy  lies  between  these 
two  divergent  lines  representing  the  western 
line  of  Diamond  Street  as  called  for  in  the 
two  plats,  and  bounding  the  triangular  plot 
in  dispute,  covering  about  one  tenth  of  an 
acre. 

12, 3]  That  the  defendant  is  entitled  to 
hold  the  land  and  all  the  land  adjudged  to 
it,  or  Its  predecessor,  In  the  condemnation 
suit  on  the  principle  of  res  adjudicata  is  ele- 
mentary law,  and  that  this  principle  is  ap- 
plicable to  final  judgment  in  condemnation 
has  been  distinctly  decided  by  this  court. 
B.  Aj  O.  R.  R.  CJo.  V-  P.  W.  &  Ky.  R.  R.  Co., 
17  W.  Va.  812;  Blake  v.  Ohio  River  Rail- 
road Co.,  47  W.  Vai  520.  This  question  of 
estoppel  by  judgment  is  elaborately  argued 
in  the  briefs  of  counsel  from  all  angles  of 
observation,  and  it  is  not  controverted  by 
counsel  for  plaintiff,  except  perhaps  on  the 
theory  of  ambiguity  in  the  description  of 
the  land  condemned;  but  we  think  their  po- 
sition on  this  theory  is  imfounded.  There 
is  no  ambiguity  in  the  Judgment  or  on  the 
face  of  the  record  thereof.  The  question  is 
simply  whether  the  western  line  of  Diamond 
Street,  as  called  for  in  the  judgment,  is  a 
straight  line  for  the  entire  length  thereof 
on  the  bearing  N.  40**  12'  B.  or  after  the  dis- 
tance of  61  feet  runs  at  an  angle  to  the  first 
line  on  a  bearing  N.  31'  41'  E.  as  called  for 
in  the  judgment.  We  think  the  plat  and 
judgment  of  condemnation  are  conclusive 
and  that  plaintiffs  are  estopped  and  conclude 
ed  by  that  judgmwit  How  can  there  be  any 
question  on  this  proposition?  And  that  the 
western  line  of  Diamond  Street  called  for 
is  located  on  the  ground  substantially  as 
claimed  by  defendant,  Is  fully  established  by 
the  record  and  proofs  In  the  case.  And  in  so 
far  as  the  instructions  given  and  refused  on 
this  question,  and  especially  plaintiffs'  in- 
struction number  six,  given,  we  hold  them 
to  have  been  erroneously  given  or  refused, 
as  the  case  may  be,  and  we  will  not  under- 
take to  deal  with  these  instructions  individ- 
ually. If  the  plaintiffs  had  desired  In  the 
condemnation  suit  to  limit  the  defendant  to 
Diamond  Street  as  proposed  on  their  plat 
made  in  1903.  they  should  have  done  so  on 
the  trial  of  that  action;  not  having  -done  so, 
they  can  not  now  be  heard  to  deny  the  rights 
of  defendant  as  determined  by  the  judgment 
in  that  suit. 

It  follows  as  a  necessary  sequence  that 
all  maps  or  plats  and  all  opinion  evidence 
of  witnesses  admitted  over  defendant's  ob- 
jections for  the  purpose  or  calculated  to 
prove  title  or  to  Impeach  the  verity  of  said 


judgment  of  condemnation  or  to  vary  or 
change  the  lines  or  location  of  the  land  con- 
demned from  those  called  for  in  the  judg- 
ment of  condemnation,  were  erroneously  ad- 
mitted, and  should  be  rejected  on  the  new 
trial  to  be  awarded;  and  if  said  plats  are 
proper  for  any  purpose  they  should  be  lim- 
ited strictly  to  that  purpose,  and  not  allow- 
ed to  Influence  the  jury  on  any  other  point 
In  issue.  Such  opinion  evidence  of  a  survey- 
or or  other  witness  as  to  the  true  location 
of  a  boundary  line  is  InadmlsiAble.  Mylius 
v.  Raine-Andrew  Lumber  Co.,  69  W.  Va.  346, 
71  S.  E.  404. 

[4,  B]  The  second  question,  relating  to 
damages  to  the  residue  of  plaintiffs'  land 
and  for  lateral  support  is  fraught  with  more 
difllculty.  The  evidence  shows  that  defend- 
ant made  deep  excavations  up  to  the  west- 
ern line  of  said  Diamond  Street  botinding 
the  land  taken  in  condemnation,  and  rang- 
ing In  depth  from  a  few  feet  to  27  feet, 
thereby  removing  the  lateral  support  to 
plaintiffs'  adjoining  land,  and  that  as  a  re- 
sult erosion  had  set  in,  and  large  quantities 
bf  earth  had  fallen  out  of  said  Diamond 
Street  into  said  excavations,  thereby  injur- 
ing or  destroying  Diamond  Street,  and  also 
doing  damage  to  the  residue  of  plaintiffs' 
land  and  lots  abutting  thereon,  and  for  which 
they  seek  to  be  indemnified. 

The  position  of  defendant's  counsel  Is  that 
all  such  consequential  damages  were  necesr 
sarlly  covered  and  Included  in  the  judgment 
of  condemnation,  and  that  as  it  is  not  al- 
leged or  proven  that  such  consequential  dam- 
ages were  inflicted  by  any  unskilLful  or  neg- 
ligent manner  in  the  cpnstraction  of  said 
railroad  or  other  improvements,  or  In  the 
operations  thereof  over  the  lands  condemned, 
and  whereby  plaintiffs  were  damaged,  good 
cause  of  action  Is  not  shown.  Neither  the 
petition  for  condemnation  nor  any  surface 
or  profile  map  exhibited  therewith  shows 
the  particular  use  to  which  the  petitioner 
proposed  to  appropriate  said  land  nor  the 
extent  of  any  proposed  excavation  thereon, 
except  that  the  petition  does  allege  that  it 
was  intended  to  use  the  same  for  the  pur- 
pose of  constructing,  maintaining,  and  oper- 
ating its  said  railroad,  for  side  tracks,  sid- 
ing switches,  stations  and  freight  facilities, 
and  for  other  necessary  purposes  connected 
with  the  business  of  said  railroad.  As  the 
land  taken  and  the  residue  thereof  was  sit- 
uated on  a  hill  side,  the  part  not  taken  ly- 
ing above  that  taken,  and  all  sloping  west- 
ward toward  the  river,  it  may  be  reasonably 
assumed  that  the  plan  and  purpose  of  the 
railway  necessarily  contemplated  the  grad- 
ing of  the  land  and  the  making  of  some  ex- 
cavations thereon,  but  can  we  say  that  such 
use  and  injury  to  the  lateral  support  of  the 
land  not  taken  were  necessarily  contemplat- 
ed and  compensated  in  the  verdict  of  the  ju- 
ry and  the  judgment  thereon  for  damages? 

We  do  not  think  so.  Certainly  not  unless 
the  proceedings  disclosed  such  a  purpose,  or 
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as  111  Traction  Co.  v.  Wlndom,  78  W.  Va,  390, 
88  S.  E.  1002,  the  work  on  the  land  taken  has 
been  done  at  the  time  the  damages  are  assess- 
ed, and  the  purpose  thereby  disclosed.  And 
we  decided  In  Buckhannon  &  Northern  lUiil- 
road  Co.  v.  Great  Scott  Coal  &  Coke  Co., 
75  W.  Va.  423,  83  S.  E.  1031,  point  6  of  the 
syllabus,  that  damages  resulting  to  the  res- 
idue of  the  land  not  taken,  from  trespasses 
thereon  or  from  the  negligent  or  unskillful 
manner  of  doing  the  proposed  work,  are  not 
recoverable  in  condemnation,  but  constitute 
the  basis  of  a  separate  and  Independent  ac- 
tion. Depriving  the  owner  of  lateral  sup- 
port not  disclosed  In  the  proceedings  and 
causing  his  adjoining  land  to  fall  In,  consti- 
tutes a  trespass  and  a  new  invasion 'of  his 
right,  damages  for  which  Is  compensable  in 
a  new  and  independent  cause  of  action  and 
as  not  being  covered  by  the  damages  rea- 
sonably contemplated  In  the  original  taking 
of  his  land.  True,  as  shown  by  Mr.  Lewis, 
in  2  Lewis  on  Eminent  Domain  (3d  Ed.)  chap- 
ter 24,  the  weight  of  authority  in  point  of 
number  of  decisions  at  least  seems  to  be 
against  these  views,  but  we  are  disposed  to 
agree  with  him  that  in  point  of  reason  as 
well  as  authority  the  rule  should  be  as  in- 
dicated. He  says,  in  section  824,  of  said 
chapter : 

"It  not  infrequently  happens  that,  in  the  con- 
structioD  or  improvement  of  highways  and  rail- 
roads, excavations  are  made  so  that  the  soil  of 
the  adjoining  owner  gives  away  and  slides  Into 
the  excavation.  Some  cases,  and  perhaps  a 
majority,  hold  that  there  can  be  nb  recovery 
in  such  cases.  These  cases  proceed  upon  the 
theory  that  the  right  so  to  undermine  the  soil 
at  any  time  when  necessary  to  the  proper  con- 
structing of  the  works  was  acquired  and  paid 
for  at  the  time  of  the  original  taking.  On  the 
other  hand,  there  are  a  number  of  cases  which 
hold  that,  where  land  is  taken  for  public  use, 
the  right  of  support  for  the  adjoinm^  soil  is 
not  taken,  but  the  owner  retains  such  right  and 
the  works  must  be  constructed  so  as  not  to  in- 
terfere with  that  right,  or  further  compensation 
must  be  made.  For  reasons  already  stated  in 
a  prior  section,  it  seems  to  us  that  the  latter 
cases  are  founaed  upon  the  better  reason,  and 
upon  a  more  just  and  correct  appreciation  of 
the  rights  of  Ae  respective  parties." 

And  for  his  criticism  of  the  cases  per 
contra  and  his  reason  for  the  rule  contended 
for.  see  sections  819  and  820.  See,  also,  1 
Lewis  on  Em.  Dom.,  §f  120,  139,  and  234. 
In  the  latter  section,  quoting  from  Dam- 
koehler  v.  Milwaukee,  124  Wis.  144,  151,  101 
N.  W.  706,  708,  it  is  said : 

"The  right  of  a  landowner  to  have  his  prop- 
erty protected  against  an  excavation  which  will 
cause  it  to  subside  is  a  part  of  his  property 
in  the  land,  alike  in  nature  and  importance  to 
the  right  of  user  or  of  exclusion,  and  a  depriva- 
tion of  the  right  is  a  taking  of  property  as 
much  as  an  actual  appropriation  of  the  soil." 

See,  also,  Kunst  v.  City  of  Grafton,  67  W. 
Va.  20,  67  S.  E.  74,  26  L.  R.  A.  (N.  S.)  1201. 
Finally  on  this  subject  the  language  of  Mr. 
I^ewls  in  said  section  820  Is  strictly  in  ac- 
cord with  our  views: 

"There  is  no  reason  why  a  railroad,  in  pur- 
chasing  or   condemning   property   for    its   use, 


should  be  held  to  acquire  anything  more  than 
would  be  required  by  a  private  individual  pur- 
chasing the  same  property  for  the  same  u-se. 
A  man  may  build  and  operate  a  railroad  with- 
out any  authority  from  the  legislature,  if  he 
does  so  upon  his  own  land,  and  he  may  purchase 
land  for  that  purpose.  If  one  individual  should 
convey  to  another  a  strip  of  land  to  be  use*l 
for  a  railroad,  there  would  be  a  release  of  all 
damages  resulting  from  the  operation  of  the 
road  in  a  reasonable  and  proper  manner.  Bat 
in  constructing  the  road  the  purchaser  would  be 
bound  at  his  i;)eril  not  to  do  any  actionable  in- 
jury to  the  adjacent  land,  either  by  depriving 
the  soil  of  its  support,  by  interfering  with  the 
flow  of  rnnnine'  streams,  or  otherwise.  The 
purchaser  would  in  all  respects  be  subject  to 
the  law  of  adjoining  proprietors  and  of  the  max- 
im, sic  utere  tuo  ut  alienum  non  liedas.  So 
with  a  railroad  when  it  acquires  a  right  of  way 
through  a  tract  of  land;  it  becomes  an  adjoin- 
ing proprietor  with  the  owner  of  the  tract,  with 
precisely  the  same  rights  and  duties  with  respect 
to  such  owner  as  though  the  strip  of  land  had 
been  acquired  by  an  individual  for  ordinary  lue, 
except  the  unqualified  right  of  operating  the 
road  in  a  reasonable  and  proper  manner. 

Enough  has  been  said  to  show  the  propri- 
ety or  impropriety  of  the  rulhigs  of  the  court 
on  the  evidence,  the  interrogatories  rejected, 
and  of  the  remaining  instructions  given  and 
refused,  and  to  guide  court  and  counsel  on 
the  new  trial,  and  our  conclusion  is  to  re- 
verse the  judgment  and  award  the  defend- 
ant a  new  trial. 


(82  W.   Va.   1S€> 

NORTH  AMERICAN  COAL  &  COKE  CO.  v. 
O'NEAL  et  al.     (No.  3302.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  26,  1918.     Rehearing  Denied 
May  9,  1918.) 

fSyllahua  by  the  Court.) 

1.  Corporations  «®=>506  —  Fraud  —  Biix  by 
OoRPORATio  N— Parties. 

Where  some  of  the  promoters,  who  are  also 
directors,  officers  and  agents  of  a  corporation, 
have  surrendered  to  the  corporation  all  the 
profits  of  a  conspiracy  to  defraud  the  corpora- 
tion and  no  further  relief  is  desired  or  conld 
be  obtained  against  them,  they  are  not  necessary- 
parties  to  a  bill  subsequently  filed  by  the  corpo- 
ration against  the  other  parties  to  the  fraud  to 
clear  up  the  title  to  property,  the  subject  mat- 
ter of  such  fraud,  and  for  an  accounting  by  them 
for  money  and  other  property  fraudulently  ob- 
tained thereby. 

2.  Corporations  <^s=>506  —  Fraud  —  Bill  by 
Corporation— Parties. 

Nor  are  the  vendors  who  took  from  one  or 
more  of  such  conspirators  notes  and  hold  liens 
on  such  property  for  deferred  payments  of  pur- 
chase money,  not  parties  to  the  fraud,  and  who 
subsequently  and  before  suit  sold  and  trans- 
ferred said  notes  to  some  of  the  parties  to  the 
fraud,  and  who  have  no  further  interest  in  the 
subject  matter  of  the  litigation,  necessary  par- 
ties to  such  suit. 

3.  Equity  ^=>147— Bill— Multifariousness. 

Nor  is  such  a  bill  bad  for  multifariousness, 
where  its  object  is  to  undo  the  wrongs  and  inju- 
ries perpetrated  upon  it  by  its  directors,  ofl^cerss. 
and  agents,  and  obtain  good  and  clear  title  to 
the  property  and  an  accounting  by  the  parties 
to  the  fraud  of  the  money  or  other  property  tlie 
fruits  of  the  conspiracy  to  defraud  the  corpora- 
tion. 


^=:»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Index< 
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4.  CoBPORATioNS  <®=s>30(3)  —  Promotebs  and 
Officers— Conspiracy— Liability. 

Where  one  of  the  parties  to  such  a  conspir- 
acy and  who  secured  the  options  from  the  origi- 
nal owners  of  the  property  and  as  a  part  of 
the  scheme  fraudulently  and  secretly  agrees 
with  one  or  more  of  the  other  promoters  and 
directors  of  the  corporation  to  allow  and  pay 
them  out  of  the  price  which  he  is  to  receive  from 
a  syndicate  of  which  he  is  also  a  member  and 
by  and  throQsh  which  the  property  is  to  be  by 
them  so  fraudulently  transferred  to  the  corpora- 
tion at  a  price  which  will  net  to  the  syndicate 
a  greater  profit*  he  will  be  liable  to  account 
to  the  corporation  for  the  sum  so  paid  or  agreed 
to  be  paid,  in  addition  to  other  sums  recover- 
able against  him. 

5.  Corporations  ^=»30(2),  314(1)— Promoters 
OB  Directors— Secret  Profits— Accounta- 
bility. 

The  general  rule  applicable  to  the  facts  in 
this  case  is  that  promoters  or  directors  of  a 
corporation,  and  those  colluding  with  them,  who 
in  breach  of  their  trust  and  in  fraud  of  the  cor- 

fioration  take  to  themselves  secret  profits,  are 
iable  to  account  to  the  corporation  thereior. 

6.  Fraudulent  Conyeyancss  ^=»102— «Rkla- 

TIONSIIIP— PbESUMPTION. 

While  dealings  between  persons*  standing  in 
the  relationshi{)  of  brother-in-law  and  sister  and 
affecting  injuriously  the  rights  of  others  are 
not  presumptively  fraudulent,  yet  such  relation- 
ship when  fraud  is  charged  calls  qpon  the  court 
for  careful  and  close  scrutiny  of  the  transac- 
tions* and  conduct  of  and  evidence  offered  by 
such  persons  and  when  such  transactions  involve 
the  payment  of  large  sums  of  money  the  tes- 
timony of  such  parties  when  uncorroborated  by 
receipts,  memoranda,  and  other  docnmentary 
evidence  must  be  clear,  positive,  definite,  con- 
Bistent  with  other  evidence  offered  and  free  from 
contradiction. 

7.  Evidence  ^=»76  —  Failube  of  Pboof  — 
Badge  of  Fraud.      ' 

And  if  the  party  claiming  the  benefit  of  such 
transaction  when  assailed  as  fraudulent  has  it 
within  his  power  to  establish  the  facts  relied  on 
by  satisfactory  proof,  his  failure  to  do  so  con- 
stitutes a  badge  of  fraud. 

8.  Infants  <ts5>57(l)— Ratuioation  of  Con- 
tract—Effect. 

When  an  infant  has  once  ratified  his  con- 
tracts after  arriving  at  full  age  he  can  never  aft- 
erwards elect  to  hold  them  void. 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  the  North  American  Coal  &  Coke 
Company  against  S.  D.  O'Neal  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 
Decree  reversed,  and  cause  remanded,  with 
instructions  to  render  a  new  decree. 

W.  T.  Ice,  Jr.,  of  Phlllppl,  and  Jesse  A. 
Fenner  and  Young,  Stocker  &  Fenner,  all 
of  Cleveland,  Ohio,  for  appellant.  Blue  & 
McCabe,  of  Charleston,  and  Arthur  S.  Day- 
ton, and  J.  Hop.  Woods,  both  of  PhiUppi,  for 
api^ellees. 


MIIiLER,  J.  The  only  questions,  as  we 
view  the  case,  fairly  arising  upon  the  record 
and  of  which  we  will  take  cognizance,  are 
presented  by  the  errors  and  counter  errors 
assigned  and  relied  on  by  appellant  and  ap- 
pellees. 

Three  preliminary  questions  Involve  the 
suflaciency  of  the  bill :  First,  Is  the  bill  de- 
fective for  want  of  neces.sary  parties?  Sec- 
ond, is  it  multifarious?    Third,  is  relief  bar- 


red by  laohojs  or  HniitatloQ?  All  three  ques- 
tions were  presented  by  the  demurrer  over- 
ruled by  the  circuit  court. 

Plaintiff  predicated  Its  right  to  the  relief 
sought  on  conspiracy  to  defraud  it  In  the 
sale  to  and  purchase  by  It  in  1903  of  one 
thousand  acres  of  coal  and  mining  rights  in 
Barbour  county,  originally  conceived  and  per- 
petrated on  it  by  its  directors  Knupfer, 
Berchtold,  Scott,  Clark,  and  Peters,  and  cer- 
tain of  Its  other  officers  and  agents,  and  par- 
ticipated In  by  the  defendant  S.  L.  O'Neal, 
who,  as  part  of  the  scheme,  was  to  be  and 
was  made  a  director,  and  subsequently  join- 
ed in  by  the  defendants  Lucy  O'Neal,  wife  of 
said  S.  L.  O'Neal,  and  by  her  brothers,  the 
defendants  J.  L.  and  J.  H.  Knapp,  if  not  also 
by  the  defendant  the  First  National  Bank  of 
Phllippi  and  others. 

The  main  purposes  of  the  bill  were  to  clear 
up  the  title  to  the  coal  purchased  by  re- 
quiring defendants  to  surrender  the  pur- 
chase money  notes,  some  of  them  executed 
by  F.  L.  O'Neal,  a  nephew  of  S.  Lw  O'Neal, 
to  the  original  land  owners,  and  the  others 
by  said  Knupfer  to  said  F.  L.  O'Neal,  repre- 
senting the  conspirators, '  alleged  to  have 
been  paid  off  and  discharged  out  of  moneys 
paid  through  said  Knupfer  to  said  S.  L. 
O'Neal,  or  his  wife  Lucy  O'Neal,  and  held  by 
alleged  assignments  thereof  to  some  of  de- 
fendants, and  to  obtain  releases  of  said  liens, 
and  also  to  obtain  a  suiTender  and  cancella- 
tion of  the  shares  of  stock  of  the  plaintiff, 
fraudulently  Issued  to  the  said  S.  L.  O'Neal 
and  Lucy  O'Neal,  as  part  of  the  fraud  and 
conspiracy  aforesaid,  and  for  an  accounting 
by  said  S.  L.  O'Neal  and  Lucy  O'Neal  for  the 
moneys  alleged  to  have  been  paid  them  by 
plaintiff,  through  its  said  directors,  or  some  of 
them,  as  part  of  said  scheme  and  for  gener- 
al relief.  The  bUl  also  alleges  in  substance 
that  said  Knupfer,  Clark,  Scott,  Peters,  and 
Berchtold,  had  surrendered  to  plaintiff  all 
of  the  stock  which  had  been  issued  to  them 
respectively  pursuant  to  the  said  fraudulent 
contract,  but  that  the  said  S.  L.  O'Neal  and 
Lucy  O'Neal,  to  whom  other  shares  had  been 
Issued,  though  also  called  upon  had  declin- 
ed to  surrender  the  shares  so  Issued  to  them 
or-  to  account  for  the  moneys  received  by 
them  belonging  to  plaintiff. 

[1,2]  With  these  general  objects  and  pur- 
poses in  vlew^  it  is  contended  by  the  demur- 
rants, though  the  demurrer  was  general  and 
not  special,  that  Knupfer,  Clark,  Scott,  Pe- 
ters, and  Berchtold,  and  also  the  original 
vendors  of  said  coal,  were  necessary  and 
proper  parties  to  the  bill.  We  do  not  think 
this  point  of  demurrer  is  well  founded.  The 
bill  alleges  that  Knupfer,  Clark,  Scott,  Peters, 
and  Berchtold,  had  each  surrendered  the 
benefits  and  all  the  benefits  which  they  had 
received,  so  that  no  relief  could  be  and  none 
was  demanded  of  them  on  this  ground.  And, 
moreover,  so  far  as  the  allegations  of  the  bill 
go,  these  parties  had  accounted  to  the  other 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DlgeetB  and  Indexes 
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defendants  for  all  moneys  which  had  been 
paid  to  them ;  so  that  they  have  no  rights  or 
interests  to  prosecute  or  defend  rendering 
them  necessary  parties,  nor  can  they  be  ma- 
terially Interested  in  any  decree  that  was 
or  could  be  properly  pronounced  In  the  cause, 
wherefore  not  necessary  parties.  Bragg  v. 
United  Thacker  CJoal  Co.,  70  W.  Va.  655,  74 
S.  E.  946.  The  general  rule  that  all  persons 
Interested  In  the  subject  matter  of  the  suit 
should  be  made  parties  to  the  bill,  either  as 
plaintiffs  or  defendants,  as  laid  down  in 
Beckwith  v.  Lalng,  66  W.  Va.  246,  66  S.  E, 
354,  Is  inapplicable. 

But  were  the  original  or  subsequent  ven- 
dors having  vendor's  liens  reserved  In  the 
deeds  in  question  necessary  parties?  The  bill 
prays  that  the  present  claimants  and  holders 
of  the  notes,  the  Knapps  and  others,  be  re- 
quired to  surrender  the  notes  for  cancella- 
tion and  release  the  liens.  It  does  not  appear 
that  the  vendors  have  or  will  decline  to 
join  in  such  releases.  The  statute,  section  2, 
chapter  76,  requires  the  assignee  of  such 
Hen  to  Join  therein,  and  section  6,  of  said 
chapter,  provides  for  the  execution  of  such 
release  on  mere  notice,  and  until  such  ven- 
dor has  declined  to  execute  the  release  upon 
demand  or  request  of  the  grantee,  one  hold- 
ing under  him,  It  would  be  unfair  to  Involve 
such  vendor  In  an  expensive  litigation,  In 
which  he  has  no  other  Interest,  and  partic- 
ularly such  a  litigation  as  this  Involving 
fraudulent  transactions  between  other  par- 
ties. Morgan  v.  Ice,  80  W.  Va.  273,  92  S.  E. 
340.  The  case  of  Bryan  v.  McCann,  55  W. 
Va.  372,  47  S.  E.  143,  holding  that  the  trust 
creditor  is  a  necessary  party  to  a  suit  by 
the  trustee  to  remove  cloud,  ascertain  the 
amount  of  the  trust  debt,  and  sell  the  trust 
subject,  cited  and  relied  upon  by  counsel 
for  appellant,  l8»  therefore.  Inapplicable. 

[3]  Now  vrtth  respect  to  the  question  of 
multifariousness  relied  upon.  The  rule 
against  multifariousness  is  generally  regard- 
ed as  one  of  convenience.  And  where  the 
matters  contained  In  the  bill  are  not  wholly 
distinct  and  separate,  and  It  is  more  conven- 
ient to  litigate  and  dispose  of  them  in  one 
suit  than  In  two  or  more,  and  this  can  be 
done  without  injustice  to  any  one,  the  objec- 
tion of  multifariousness  will  be  disregarded. 
Johnson  v.  Sanger,  49  W.  Va.  405,  38  S.  E. 
645;  DlUard  v.  Dlllard,  97  Va.  434,  34  S.  B. 
60;  Dudley  v.  Nis?fvander,  65  W.  Va.  461, 
64  S.  E.  745;  Pack  v.  Whltaker,  110  Va. 
122,  65  S.  E.  496;  Johnson  v.  Black,  103  Va. 
477,  49  S.  E.  .633,  68  L.  R.  A.  264,  106  Am. 
St.  Rep.  800;  Ross  v.  Ross,  72  W.  Va.  640, 
78  S.  E.  789.  And  as  was  said  In  Baker  v. 
Berry  Hill,  etc.,  Co.,  109  Va.  776,  65  S.  E. 
056,  In  cases  involving  the  question  of  fraud, 
a  very  great  latitude  Is  allowed  In  pleading, 
both  as  to  the  circumstances  charged  and 
parties  Impleaded,  provided  one  connected 
scheme  of  fraud  be  averred. 

On  the  subject  of  laches  and  limitations  we 
think  the  bill  alleging  as  It  does  prompt  ac- 


tion as  soon  as  the  fraud  was  discoyered, 
sufficiently  negatives  that  defense. 

[4,  5]  On  the  merits  both  parties  first  com- 
plain of  the  decree  In  favor  of  the  plalntliT 
against  S.  L.  O'Neal  for  $7,491.86 ;  the  plain- 
tiff that  the  decree  should  have  included  also 
$3,000.00  In  round  numbers,  which  S.  U 
O'Neal,  who  claimed  to  own  and  control  op- 
tions on  the  coal,  fraudulently  agreed  to  al- 
low to  Knnpfer  and  Peters,  then  directors, 
and  subsequently  co-directors  with  him,  in 
the  plaintiff  company,  as  commissions  or 
compensation  for  putting  through  the  fraud- 
ulent agreement  with  and  sale  to  the  plaintiff 
company  of  this  coal  at  the  price  of  $100,000.- 
00,  or  at  the  rate  of  $100.00  per  acre,  whidi 
he  had  agreed  with  the  syndicate,  composed 
of  Knupfer,  Peters,  and  others,  directors,  he 
would  sell  to  them  at  the  rate  of  $30.00  per 
acre,  subject  to  a  commission  or  oonapensa- 
tion  to  Knupfer  and  Peters  of  $3,000.00,  as 
aforesaid;  and  O'Nears  complaint  is  that 
any  sum  was  decreed  against  him. 

The  basis  of  this  decree  was,  and  the  court 
therein  found  as  a  fact,  that  fraud  and  con- 
spiracy had  been  practiced  upon  the  plain- 
tiff company  substantially  as  alleged  in  the 
bill;  that  the  coal  which  0*Neal  by  option 
contracts  had  contracted  for  with  the  original 
owners,  at  $22.00  per  acre,  and  by  a  fraud- 
ulent agreement  had  conveyed  to  a  syndi- 
cate, of  which  he  was  one  of  the  members^ 
at  $i30.00  per  acre,  with  a  secret  agreement 
with  Ejiupfer  and  Peters,  to  allow  and  pay 
them  at  the  rate  of  $3.00  per  acre,  as  a  prof- 
it or  commission,  for  negotiating  tlie  sch^ne^ 
the  syndicate  had  unloaded  upon  the  plain- 
tiff company,  at  the  rate  of  $100.00  per  acrew 
or  in  round  numbers,  $100,000.00,  but  sabse- 
quently  modified  by  an  agreement  to  accept 
$50,000.00  in  cash,  and  $50,000.00  in  stock  of 
the  plaintiff  company.  And  the  amount  so 
decreed  against  said  O'Neal  was  the  differ- 
ence between  the  sum  of  $37,666.00,  which  the 
court  found  had  been  paid  to  him,  and  the 
sum  which  he  should  have  received  for  the 
coal  and  surface  land  covered  by  the  con- 
tract, at  the  rate  of  $30.00  per  acre  for  the 
coal,  and  56  acres  of  surface  at  the  rate  of 
$40.00  per  acre,  and  deducting  $4,398.50,  for 
the  Grim  cOal,  of  146  acres  lost  to  the  plain- 
tiff, by  the  negligence  of  the  said  O'Neal,  as 
alleged  in  the  bill. 

If  O'Neal  was  guilty  as  alleged  and  found 
by  the  court,  of  aiding  and  abetting  his 
co-conspirators  in  unloading  upon  plaintiff 
coal  and  surface  lands  which  cost  him  but 
$22.00  per  acre,  we  do  not  see  why  he  was 
not  liable  to  plaintiff  for  all  the  money  which 
he  received  over  and  above  the  twenty-seven 
thousand  odd  dollars,  which  the  property 
would  have  netted  him;  his  profits  on  the 
coal  would  then  have  been  the  difference  be- 
tween $22.00  per  acre  and  $27.00,  or  $5.00 
per  acre.  The  fraudulent  agreement  which 
he  entered  into  with  his  associates,  however, 
was  that  he  was  to  share  with  them  also  in 
all  that  was  received  from  the  plaintiff  com- 
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pany  over  and  above  the  price  of  $30.00  per 
acre.  We  have  carefully  considered  the  evi- 
dence, and  we  are  of  opinion  that  the  decree 
was  well  founded  on  fraud,  and  our  conclu- 
sion is  that  the  court  erred  in  not  including 
in  the  decree  against  O'Neal,  the  sum  of 
^,000.00  which  he  agreed  to  allow  and  pay 
to  Knupfer  and  Peters,  and  that  the  decree 
should  be  corrected  accordingly.  There  is 
nothing  disclosed  in  the  facts  of  this  case 
to  take  it  out  of  the  general  rule  that  pro- 
niters  or  directors  of  a  corporation,  or  those 
colluding  with  them,  who  in  breach  of  their 
trust  and  in  fraud  of  the  corporation,  take 
to  themselves  secret  profits,  are  liable  to  ac- 
count for  the'  same  to  the  corporation.  10 
C?yc.  276;  South  Joplln  Land  Co.  v.  Case, 
104  Mo.  572,  16  S.  W.  390;  Camden  I/and  Co. 
V.  Lewis,  101  Me.  78,  63  Atl.  523;  Yeiser  v. 
United  States  Board  &  Paper  Oa,  107  Fed. 
340,  46  C.  0.  A.  567,  52  U  K.  A.  724 ;  Central 
Trust  Co.  V.  East  Tennessee  Land  Co.  (0.  0.) 
116  Fed.  743 ;  Hayward  v.  Leeson,  176  Mass. 
310,  57  N.  E.  656,  49  L.  R.  A.  725.  In  the 
Maine  case  the  court  at  page  95  of  101  Me., 
page  530  of  63  Atl.,  says: 

"It  may  be  conceded,  for  it  is  well  settled  and 
true,  that  promoters  of  a  corporation  stand  in 
a  fiduciary  relation  to  the  corporation,  and  to 
'  its  subscribers  for  stock,  and  to  those  who  it  is 
expected  will  afterwards  buy  stock  from  the  cor- 
poration. The  promoters  owe  to  them  the 
utmost  good  faith.  And  if  they  undertake  to  sell 
their  own  property  to  the  corporation  they  are 
bound  to  disclose  the  whole  truth  respecting  it. 
If  they  fail  to  do  this,  or  if  they  receive  secret 
profits  out  of  the  transaction,  either  in  cash  or 
by  way  of  allotments  of  stock,  when  there  are 
other  stockholders,  or  it  is  expected  that  there 
wiU  be  other  holders  of  new  and  additional 
stock,  undoubtedly  the  corporation  may  elect  to 
avoid  the  purchase;  or  it  may  hold  the  promo- 
ters accountable  for  the  secret  profits,  if  in 
cash ;  or  may  require  a  return  of  the  stock  if 
unsold ;  or  if  sold,  an  accounting  for  the  profits 
of  its  sale." 

We,  therefore,  affirm  the  point  of  error 
by  the  plaintiff,  as  to  this  part  of  the  decree, 
and  deny  that  of  CKNeal. 

The  second  point  of  error  urged  by  ap- 
pellant relates  to  a  note  of  October  IQ,  1904, 
for  $2,772.75,  executed  by  F.  L.  O'Neal  to 
Lucy  O'Neal,  and  held  by  the  First  National 
Bank  of  Philippi  as  collateral  security  for  a 
certain  note  of  S.  L,  and  F.,L.  O'Neal  for 
$2,300.00,  and  to  secure  which  said  bank 
also  held  another  note  of  said  Karl  A.  Knup- 
fer to  F.  Li  O'Neal  for  $1,000.00.  This 
$2,772.75  note  as  well  as  the  $1,000.00  note, 
are  prior  purchase  money  notes  for  which 
liens  were  retained  on  the  coal  purchased  by 
plaintiff,  the  first  in  the  deed  of  October  10, 
1904,  from  Lucy  O'Neal  to  said  F.  L.  O'Neal, 
for  three  of  said  tracts ;  the  second  being  one 
of  the  notes  executed  by  said  Knupfer  to  said 
F.  L.  O'Neal  and  for  which  a  lien  was  also  re- 
served in  his  deed.  And  in  addition  to  this 
collateral  and  to  secure  certain  notes  of  said 
Lucy  O'Neal  to  which  still  other  notes  were 
pledged  as  collateral,  said  bank  also  held  a 
certain  deed  of  trust  executed  by  said  S.  Ia 
O'Neal  and  Lucy  O'Neal  on  a  house  and  lot  in 


the  City  of  PhilippL  The  decree  found  that 
said  $2,772.75  note  when  so  assigned  to  the 
bank  was  the  property  of  S.  L. 'O'Neal,  and 
that  he  was  bound  by  his  contract  to  dis- 
charge the  same  as  a  lien  on  the  coal  sold  and 
conveyed  to  the  plaintiff  company,  and  that  as 
between  him  and  other  parties,  except  the 
bank,  as  innocent  holder  thereof,  said  note  was 
thereby  canceled  and  annulled,  and  should, 
subject  to  the  rights  of  the  bank,  be  surrender- 
ed and  delivered  up  to  plaintiff.  And  respect- 
ing the  right  of  the  bank  thereto  and  also 
to  the  note  of  $1,000.00,  the  Karl  A.  Knupfer 
note,  it  was  further  decreed  that  in  addition 
to  said  two  notes  it  also  had  other  security 
for  its  indebtedness  against  S.  L.,  Lucy,  and 
F.  L.  O'Neal,  and  that  it  be  and  was  thereby 
ordered  and  required  to  exhaust  the  other 
securities  so  held  by  it  before  proceeding  to 
collect  said  $2^772.75  note,  but  that  "in  ex- 
hausting said  other  security  nothing  herein 
shall  limit  the  lawful  right  of  said  bank  to  ap- 
ply the  proceeds  of  such  other  security  to  that 
indebtedness  held  by  it  which  is  least  secur- 
ed, provided,  that  the  proceeds  ftom  such 
other  securities  shall  not  be  applied  upon  any 
debt  not  specifically  secured  by  such  other 
security."  The  point  of  criticism  of  the  de- 
cree is  that  the  court  decreed  the  $2,772.75 
note  paid  as  to  everybody  except  the  bank, 
and  as  the  record  showed  that  in  addition  to 
the  other  collateral,  the  bank  held  a  deed 
of  trust  on  the  property  of  Lucy  O'Neal,  of 
October  10,  1904,  mentioned  in  an  agreement 
between  it  and  said  Lucy,  &  L.,  and  F.  L. 
O'Neal,  which  the  evidence  showed  or  tends 
to  show  was  sufficient  to  pay  all  the  debts 
for  which  said  collateral  was  held,  and  that 
the  bank  should  not  be  allowed  to  sell  said 
real  estate  and  apply  the  proceeds  to  the 
discbarge  of  other  indebtedness  not  mention- 
ed or  included  in  said  agreement  We  do  not 
find  the  deed  of  trust  in  the  record,  but  ac- 
cording to  the  recitals  in  the  agreement,  it 
secured  only  the  notes  for  whldi  said  col- 
lateral was  pledged.  As  we  interpret  the 
decree  this  deed  of  trust  is  included  in  the 
terms  "other  security"  employed  therein,  and 
that  according  to  the  decree  the  bank  is  re- 
quired to  sell  said  real  estate  covered  by 
said  deed  of  trust  and  apply  the  proceeds 
thereof  to  discharge  said  debts  before  resort- 
ing to  said  $2,772.75  note;  thus  interpreted 
it  accomplishes  all  that  appellant  contends 
fdr,  unless  it  be  as  to  the  Knupfer  note  of 
$1,000.00,  and  the  notes  of  said  F.  U  O'Neal 
to  L.  E.  Boylen  and  J.  E.  Strader,  Executor, 
reSqpectively,  the  first  for  $300.00,  and  the 
second  for  $716.88,  given  by  said  O'Neal  to 
them  as  original  owners  of  some  of  the  coal 
conveyed  to  plaintiff,  and  which  said  S.  L. 
O'Neal  was  likewise  bound  to  pay  and  dis- 
charge for  appellant's  protection.  The  de- 
cree, we  think,  should  have  also  protected 
the  appellant  against  those  notes  and  also 
the  Knupfer  note,  it  being  paid,  by  requiring 
the  bank  to  pay  all  said  debts  out  of  the 
proceeds  of  the  sale  of  Mrs.  O'Neal's  property 
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covered  by  said  deed  of  trnst  so  far  as  the 
same  will  go  before  resorting  to  said  collat- 
eral notes,  and  when  the  case  goes  back  to  the 
circuit  court  for  final  decree  In  accordance 
herewith  it  will  so  provide. 

The  next  point  to  be  disposed  of  is  that  the 
decree  erroneously  adjudged  and  ordered  that 
the  defendant  J.  L.  Knapp  was  the  owner  and 
holder  for  value  of  the  following  notes  exe- 
cuted by  said  F.  L.  O'Neal,  and  which  6.  L. 
O'Neal  and  others,  members  of  said  syndi- 
cate, were  obligated  to  pay,  namely:  A  note 
of  June  21,  1904,  given  to  David  L.  Thrash 
for  $1,000.00,  subject  to  certain  credits;  one 
of  May  28,  1904,  given  to  Zoa  H.  Malcolm, 
for  $2,000.00;  one  of  June  18,  1904,  given 
to  Mary  E.  Green,  for  $153.00;  one  of  August 
6,  1904,  to  Edwin  O.  Wells  for  $201.00;  one 
of  June  18,  1904,  to  J.  Ed  Malcolm,  for  $305.- 
50,  subject  to  certain  credits;  one  of  June 
18,  1904  to  J.  E.  Strader,  Executor,  for  $716.- 
88t  and  one  of  October  17,  1904,  to  L.  E.  Boy- 
len  for  $300.00.  The  two  latter  notes  were 
not  claimed  by  said  Knapp  in  his  original 
answer,  but  were  in  the  amended  answer 
filed  by  him,  and  are  the  same  notes  hereto- 
fore referred  to  as  held  by  said  bank  as  col- 
lateral to  the  notes,  not  of  himself,  but  of 
said  S.  Li.  and  Lucy  O'Neal.  These  were  all 
notes  given  by  said  F.  L.  O'Neal  to  the  orig- 
inal owners  of  the  coal  sold  to  appellant,  and 
which  Knapp  claimed  as  purchaser  directly 
from  them  with  his  own  money,  in  good  faith, 
without  notice,  and  before  maturity.  The 
validity  of  his  claim  was  assailed  in  the  bill 
as  fraudulent  and  void;  established  first,  by 
the  relationship  between  him  and  said  S.  Ia 
O'Neal  and  Mrs.  O'Neal,  being  that  of  broth- 
er-in-law  and  sister;  second,  by  the  original 
fraud  practiced  upon  the  appellant  In  the 
sale  and  purchase  of  said  coal  as  alleged; 
third,  by  the  fact  that  appellant  had  already 
paid  to  said  S.  L.  O'Neal  and  others  about 
$38,000.00,  and  more  than  it  should  be  requir- 
ed to  pay,  and  which  was  to  be,  but  was  not, 
applied  to  pay  off  and  discharge  purchase 
money  notes  outstanding  and  existing  as 
liens  on  said  coal,  including  the  Knupfer 
notes,  and  most  of  which  money  has  been 
traced  into  the  bank  account  kept  by  said 
S.  L.  O'Neal  in  the  name  of  his  wife  Lucy 
O'Neal,  and  paid  out  by  checks  issued  by  him 
in  her  name ;  fourth,  by  the  fact  that  all  of 
said  notes  now  claimed  by  said  J.  L.  Knapp 
are  shown  to  have  been  paid  for  out  of  the 
account  of  said  Lucy  O'Neal  by  checks  issued 
by  said  S.  L.  O'Neal  in  her  name  and  into 
which  account  a  large  portion  of  the  money 
paid  by  appellant  was  traced,  including  the 
L.  E.  Boylen  note  and  the  J.  E.  Strader  note, 
to  which  reference  has  been  made;  fifth, 
that  all  the  transactions  with  the  original 
owners  relating  to  the  purchase  of  said  notes 
were  conducted  by  S.  L.  O'Neal,  he  and  said 
Knapp  claiming  that  O'Neal  was  acting  as 
his  agent;  sixth,  by  the  failure  of  said 
O'Neals  and  Knapp  to  produce  any  checks, 
receipt,  or  books  of  account  showing  pay- 


ment by  said  Knapp  for  said  notes,  out  of 
any  funds  belohging  to  him ;  seventh,  many 
other  badges  of  fraud  and  suspicious  fads 
and  circumstances  in  the  case. 

[B,  7]  It  is  contended  on  behalf  of  Knapp 
that  the  relationship  of  brother-in-law  and 
sister  does  not  preclude  dealings  between 
them,  and  is  not  suflScient  to  cast  the  bnrden 
on  him  of  showing  want  of  good  faith,  bona 
fides,  and  actual  payment,  but  that  that  bur- 
den rested  on  appellant,  not  sustained  by  it, 
by  any  evidence  in  the  case,  and  that  when 
Knapp  in  answer  and  deposition  swore  that 
his  purchase  of  said  notes  was  with  his  own 
money  and  in  good  faith,  the  whole  burden 
rested  on  plaintiff  to  establish  fraud  by  dear 
and  certain  proof.  Citing  among  others  the 
case  of  Colston  v.  Miller,  55  W.  Va.  490,  47 
S.  E.  268. 

Bdt  the  case  cited  while  not  denying  to 
persons  standing  to  each  other  in  such  rela- 
tionship the  right  to  deal  with  each  other 
without  presumption  of  fraud  against  them, 
it  does  hold  that  such  relationship  calls  up- 
on the  court  for  careful  and  dose  scrutiny 
of  the  transactions  and  conduct  of  and  evi- 
dence offered  by  such  persons,  and  that  to 
sustain  the  claim  of  payment  of  large  sums 
of  money  the  testimony  of  such  daimant,  if 
uncorroborated  by  receipts,  memoranda,  or 
other  documentary  evidence,  must  be  dear, 
positive,  definite,  consistent  with  other  evi- 
dence offered,  and  free  from  contradiction. 
Knapp  does  not  claim  to  have  purchased  these 
notes  directly,  but  through  S.  L.  O'Neal,  his 
agent,  by  power  of  attorney  to  do  so,  and 
that  from  time  to  time  he  placed  funds  in 
his  hands  to  buy  the  notes  in  question.  But 
where  did  the  funds  come  from,  and  if  pro- 
vided, why  put  them  to  the  credit  of  Lucy 
O'Neal  ?  Knapp  and  his  brother  J.  H.  ELuapp, 
swear  that  the  money  used  represented  loans 
which  the  latter  had  arranged  with  a  Par^ 
kersburg  insurance  company,  of  which  he 
was  then  an  officer,  and  with  the  Baptist  Ed- 
ucation Society,  of  which  he  was  treasurer. 
But  the  officers  of  the  insurance  company 
swear  it  was  not  the  business  of  said  com- 
pany to  loan  money,  and  that  Its  records  and 
books  disclose  no  such  loan,  and  no  note, 
check,  receipt,  voucher,  or  other  documenta- 
ry evidence  was  produced  showing  any  loan 
to  said  Knapp  by  said  Baptist  Education  So- 
dety. 

True  the  record  shows  that  Knapp  daims 
to  have  purchased  from  F.  L.  O'Neal  some 
$9,000.00  of  the  Knupfer  notes,  executed  to 
F.  L.  O'Neal,  and  that  some  of  the  money 
paid  on  those  notes  may  have  gone  to  the 
credit  of  Lucy  O'Neal  in  the  bank,  but  F.  L. 
O'Neal  was  the  mere  agent  of  S.  L.  O'Neal 
and  others  to  do  their  bidding.  Knapp  fails 
to  show  payment  of  anything  for  these  notes, 
and  the  bank  account  of  F.  L.  O'Neal  fails  to 
show  any  deposits  as  coming  from  said 
Knapp.    Some  of  the  proceeds  of  the  Karl  A. 
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'  Knupfer  notes  apparently  went  to  the  credit 
of  Knapp  in  the  First  National  Bank  of  Phll- 
IppI,  but  that  account  discloses  no  payments 
to  F.  L.  O'Neal,  nor  does  he  or  any  witness 
show  how  he  acquired  title  to  those  notes 
for  value  paid  or  agreed  to  be  paid.  The 
failure  of  Knapp  and  those  with  whom  he 
dealt  to  show  payment,  and  the  relationship 
ill  which  he  stood  to  the  parties  to  this  trans- 
action called  for  full  and  complete  proof  of 
the  bona  fides  thereof.  If  the  facts  were  as 
contended  by  Knapp  he  had  it  within  his 
power  to  establish  them  by  satisfactory 
proof,  failing  in  which  constitutes  a  badge  of 
fraud.  Bump  on  Fraudulent  Conveyances, 
§  66,  page  55;  20  Cyc.  453;  Mauch  Chunk 
Nat.  Bank  v.  Shrader  et  al.,  74  W.  Va.  310, 
81  S.  E.  1121.  Scrutinizing  this  evidence  as 
we  are  required  to  do,  and  after  a  careful 
consideration  thereof  we  hold  that  fraud  is 
established  and  that  said  Knapp  has  no  equi- 
table right  or  title  to  the  notes  claimed  by 
him,  or  either  of  them,  and  except  subject 
to  the  rights  of  said  bank  to  the  two  notes 
held  by  it,  that  they  should  be  surrendered 
and  cancelled  and  the  liens  therefor  released 
of  record. 

The  next  point  is  that  the  court  erred  in 
decreeing  that  the  defendant  J.  H.  Knapp, 
another  brother-in-law  of  said  O'Neal,  was 
the  owner  in  good  faith  for  value  of  other 
of  said  purchase  money  notes  of  said  F.  L. 
O'Neal  as  follows:  First,  a  note  of  May 
28,  1904,  for  $2,00000,  given  to  Zoa  H.  Mal- 
colm; second,  a  note  of  January  21,  1904, 
for  $1,000.00,  executed  to  David  L.  Thrash; 
third,  a  note  of  June  27,  1904,  for  $1,264.50, 
given  to  L.  0.  Criss.  To  establish  fraud  on 
the  part  of  Knapp  and  the  O'Neals  in  re- 
spect to  these  notes  appellant  relies  in  part 
on  the  same  facts  disclosed  in  relation  to 
tbe  notes  claimed  by  J.  L.  Knapp.  The 
method  of  paying  for  these  notes  was  differ- 
ent from  that  adopted  in  the  payment  of 
the  notes  claimed  by  J.  L.  Knapp,  but  the 
transactions  were  conducted,  in  part  at  least, 
through  S.  L.  O'Neal. 

With  respect  to  the  Zoa  H.  Malcolm  note, 
the  evidence  shows  that  Knapp  paid  through 
the  Union  Trust  &  Deposit  Company,  of 
Parkersburg,  a  draft  for  $1,900.00,  drawn  up- 
on him  through  the  First  National  Bank  of 
Philippi,  with  note  attached,  and  he  swears 
that  he  borrowed  the  money  therefor  from 
the  West  Virginia  Baptist  Education  Society, 
and  contrary  to  a  previous  statement  by  him 
that  he  paid  this  draft  by  check,  he  swore 
later  by  way  of  correction  that  no  part  of 
the  same  was  paid  by  his  check,  but  was  paid 
directly  to  the  trust  company  by  the  Baptist 
Society.  He  was  at  the  same  time  treasurer 
of  this  society,  but  produces  no  record  of 
said  loan  by  said  society.  He  does  produce 
and  file  a  note  signed  by  himself  to  said  so- 
ciety, but  no  evidence  of  the  payment  thereof 
except  the  note  and  Its  possession,  which 
note  bears  no  endorsement  or  other  evidence 


that  it  was  in  the  possession  of  said  society,  . 
other  than  in  his  possession  as  treasurer. 
It  is  also  shown  that  on  February  2,  1907, 
said  Baptist  Society  had  a  credit  in  the 
Union  Trust  &  Deposit  Company,  of  $2,303.- 
68,  and  that  it  was  debited  with  $2,003.63, 
and  Knapp  swears  that  the  debit  included 
the  draft  upon  him  for  $1,900.00.  However, 
the  evidence  of  Neal,  Assistant  Treasurer  of 
the  trust  company,  shows  that  the  deposit  of 
$2,303.68  included  a  check  for  $1,950.00, 
drawn  by  J.  L.  Knapp  upon  his  account  in 
said  trust  company.  Where  did  J.  L.  Knai>p 
obtain  the  money  to  his  credit  in  the  trust 
company,  and  for  what  or  upon  whose  ac- 
count did  he  pay  $1,950.00  to  the  Baptist ,  ' 
Society?  This  is  not  explained.  The  evi- 
dence shows,  however,  that  the  money  to  his 
credit  in  the  trust  company  was  money  trans- 
ferred from  his  account  in  the  First  National 
Bank  of  Philippi,  and  represented  by  his 
check  for  $4,753.49,  and  that  this  money  so 
transferred  from  the  Philippi  bank  represent- 
ed money  paid  by  appellant  on  the  Karl  A. 
Knupfer  notes,  and  which  Knapp  claimed 
to  own,  but  failed  to  show  valid  title  thereto 
as  we  have  already  decided  with  reference  to 
the  decree  in  his  favor.  So  that  it  seems 
clear  that  the  money  of  appellant,  and  not 
that  of  J.  H.  Knapp,  though  Indirectly,  paid 
for  the  Malcolm  note,  and  that  J.  H.  Knapp 
has  no  valid  legal  or  equitable  claim  thereto. 

Next,  as  to  the  David  L.  Thrash  note. 
Knapp  swears  that  he  also  borrowed  the 
money  to  buy  this  note  from  the  Baptist  Ed- 
ucation Society,  and  paid  for  it  in  substan- 
tially the  same  way,  the  draft  drawn  on  him 
la  this  instance  being  for  $1,125.00;  but  in 
this  case  the  evidence  shows  that  J.  L. 
Knapp  drew  his  check  not  on  the  Union 
Trust  &  Deposit  Company,  of  Parkersburg, 
but  on  the  Philippi  bank,  for  $1,130.00,  in 
favor  of  the  Baptist  Society,  which  was  en- 
dorsed by  J.  H.  Knapp,  as  treasurer,  and  was 
placed  to  the  credit  of  said  society  in  said 
trust  company,  and  there  is  no  evidence  of 
any  loan  by  said  society  to  him,  and  it  clearly 
appears  that  it  was  the  money  so  transfer- 
red by  J.  L.  Knapp  to  the  Parkersburg  trust 
company  that  paid  for  the  Thrash  note.  No 
explanation  is  otherwise  made  of  the  giving 
of  this  check  to  the  Baptist  Society,  and  we 
think  this  also  represented  the  money  of  ap- 
pellant paid  on  the  Knupfer  notes  as  in  the 
first  instance.  So  we  conclude  that  J.  H. 
Knapp  has  no  legal  or  equitable  right  or  'ti- 
tle to  this  note,  and  that  it  should  also  be 
surrendered  by  him  for  cancellation. 

With  respect  to  the  L.  C.  Criss  note  for 
$1,264.50,  subject  to  credits  reducing  it  to 
about  $500.00,  the  evidence  going  to  estab- 
lish fraud  is  not  so  clear.  Appellant's  coun- 
sel say  little  about  It.  Knapp  says  he  paid 
$475.00  for  this  note,  but  the  balance  due 
thereon  was  $500.00,  and  that  he  borrowed 
the  money  to  buy  it  from  the  estate  of  Thorn- 
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as  E.  Davis ;  but  he  produces  no  note,  check, 
draft,  or  other  documentary  evidence  of  such 
loan.  The  only  documentary  evidence  of  his 
ownership  was  his  possession  and  production 
of  the  note  before  the  notary  taking  his  dep- 
osition; and  if  his  supposed  indebtedness 
to  the  Davis  estate  was  represented  by  any 
note  or  other  paper  obligation  he  failed  to 
produce  the  same,  or  any  evidence  of  the  re- 
payment thereof,  or  explain  or  account  for 
their  absence.  In  view  of  his  relationship  to 
the  parties  to  the  transaction,  and  considered 
in  connection  with  the  evidence  of  his  fraud- 
ulent transaction  with  respect  to  the  two 
other  notes  claimed  by  him  and  the  mani- 
fest design  and  purpose  of  the  O'Neals  to  de- 
fraud the  appellant  by  keeping  said  purchase 
money  notes  alive  In  the  hands  of  their 
friends  and  relatives  and  Impose  on  It  the 
burden  of  repayment  thereof,  we  are  dis- 
posed to  hold  upon  well  recognized  principles 
of  evidence  that  the  whole  of  these  transac- 
tions, relating  to  the  purchase  money  notes, 
including  this  Criss  note,  were  fraudulent 
and  that  the  latter  note  In  the  hands  of  said 
Knapp  ought  to  be.  surrendered  by  him  for 
cancellation  and  release  of  the  lien  therefor. 
Colston  V.  Miller,  supra.  If  he  actually  bor- 
rowed .money  from  the  Davis  estate  he 
should  under  the  circumstances  have  pro- 
duced better  evidence  thereof.  The  represent- 
ative of  the  estate  could  have  been  produced ; 
he  could  and  should  have  produced  his  check 
given  in  payment,  if  any,  or  the  evidence  of 
the  debt,  if  still  owing,  and  showed  how  and 
by  what  channel  the  money  came  to  him  as 
a  loan,  but  he  furnished  no  such  evidence, 
and  the  facts  of  any  such  loan  are,  to  say 
the  least  of  it,  open  to  the  gravest  suspicion. 

The  last  point  of  error  relied  on  by  appel- 
lant Is  that  the  court  should  have  decreed 
an  accounting  by  Lucy  O'Neal.  If  the  point 
is  well  founded,  as  we  think  it  is,  it  should 
have  also  decreed  an  accounting  by  S.  L, 
O'Neal,  for  the  evidence  satisfies  us,  that 
the  account  standing  in  her  name,  and  into 
which  thousands  of  dollars  paid  by  appellant 
went,  was  in  fact  S.  L.  O'Neal's  account,  and 
that  he  simply  used  her  name  with  her  con- 
sent to  further  his  fraudtilent  purposes,  and 
that  both  are  liable  to  account  therefor,  be- 
yond the  amount  to  which  he  was  lawfully 
entitled  by  the  principles  of  this  decision. 

[8]  Apparently  as  a  last  effort  to  save  her- 
self from  liability  Lucy  O'Neal  filed  an 
amended  answer  pleading  infancy.  But  by 
filing  her  Joint  answer  after  she  reached  her 
majority  she  ratified  all  previous  contracts. 
Besides  after  she  became  of  age  she  received 
or  had  placed  to  her  credit  more  than  $15,- 
000.00,  the  proceeds  of  checks  given  by  Knup- 
ffer  out  of  money  provided  by  appellant,  rio 
her  plea  is  not  good  to  defeat  relief  against 
her,  and  was  properly  denied  by  the  circuit 
court.  Phillips  on  Pleading,  §  240;  Hobbs 
V.    Hinton   Foundry,   Machine   &   Plumbing  1 


Co.,  74  W.  Va.,  443,  82  S.  E.  267,  Ann.  Cas. 
1917D,  410.  Where  an  infant  has  once  rat- 
ified his  contracts  after  arriving  at  fall  age 
he  can  never  afterwards  elect  to  hold  them 
void.  Gillespie  v.  Bailey,  12  W.  Va.  70,  2» 
Am.  Rep.  445. 

Having  reached  these  conclusions,  the 
question  comes  what  decree' should  be  pro- 
nounced here.  As  the  matters  involved  are 
more  or  less  complicated,  and  having  settled 
the  principles  of  the  cause,  we  have  con- 
cluded to  reverse  the  decree  in  toto  and  to 
remand  the  cause  with  directions  to  the  cir- 
cuit court  after  the  accounting  ordered  to 
pronounce  a  new  decree  in  accordance  here- 
with, and  for  further  proceedings  to  be  had 
therein  according  to  the  rules  and  principles 
governing  courts  of  equity. 

(81  W.  Va.  644) 
CARVER  V.  WARD  et  aL     (No.  3460.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  15,  1918.     Rehearmg  Denied  May  9, 

19ia) 

(Syllahus  by  ihe  Court.) 

1.  Bankbuptct  «=»268— Sal»— LiicN— Doweb 

IN   SUEPLUS. 

In  an  involuntary  bankruptcy  proceeding 
the  wife  of  the  bankrupt,  who  had  pre\iously 
joined  her  husband  in  tne  execution  of  a  trust 
deed  lien  on  his  land  and  who  was  also  a  cred- 
itor of  the  general  class,  appeared  before  the 
referee  at  a  convention  of  the  creditors  and 
orally  stated  that  she  was  willing  for  the  land 
to  be  sold  free  of  her  dower  right,  "and  that 
she  receive  a  gross  sum  to  be  determined  ac- 
cording to  law  out  of  the  purchase  price  of  said 
real  estate  in  full  payment  and  satisfaction  for 
her  said  contingent  right  of  dower";  and  the 
land  was  ordered  sold,  and  was  accordingly  ad- 
vertised and  sold  free  of  her  dower  right,  but 
no  provision  was  made  for  the  payment  or  any 
gross  sum  In  lieu  of  dower,  and  none  was  in 
fact  paid  to  her,  and  after  discharging  the  lien, 
all  the  residue  of  the  purchase  money  was  ap- 
plied <m  the  bankrupt*s  debts.  After  the  bank- 
rupt's death  his  widow  brought  this  suit  to  re- 
cover commuted  dower  in  the  surplus  proceeds 
of  sale.    Held: 

She  is  entitled  to  dower  in  said  surplus  which 
may  be  enforced  as  a  lien  against  the  land  in 
the  hands  of  any  subsequent  holder. 

2.  Bankruptcy  «@=>268—Salb—Dowb»— De- 
cree OF  Bankruptcy  Court. 

The  decree  of  the  bankruptcy  court  is  not 
an  adjudication  of  her  dower  right;  the  same 
not  having  been  made  an  issue  by  any  pleading. 

3.  Dower  <5e»50— Enforcement— Estoppel. 

Her  consent  to  a  sale  of  the  land  free  from 
her  dower  right  being  conditional  and  the  con- 
dition never  having  been  complied  with,  and  no 
provision  having  been  made  for  her  protection, 
she  is  not  estopped  to  assert  her  dower  as  a 
lien  against  the  land. 

4.  Bankruptcy  €=>268— Consent  to  Bantc- 
ruptcy  Sale  —  Record  —  Notice  to  Pur- 
chaser. 

Her  conditional  consent  being  a  matter  of 
record,  it  wag  incumbent  on  the  purchaser  to 
see  that  the  condition,  if  j)ossible  of  perform- 
ance, was  complied  with,  or  that  she  was  others 
wise  protected,  before  payment  and  distribution 
of  the  purchase  money. 

Ritz,  J.,  dissenting. 


4=;:»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Circuit  Court,  E^anawlia 
Ck)unty. 

Suit  by  Fannie  J.  Carver  against  Charles 
£dwin  Ward  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Price,  Smith,  Spilman  &  Clay,  of  Charles- 
ton, for  appellants.  L.  D.  Vickers,  of 
Charleston,  for  appellee. 

WILLIAMS,  J.  On  the  26th  day  of  April, 
1912,  on  petition  of  his  creditors,  Enoch  Car- 
ver was  adjudged  a  bankrupt  by  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  and  the  bankrupt- 
cy proceedings  were  referred  to  W,  G.  Math- 
ews, referee,  in  bankruptcy.  A  schedule  of 
his  creditors  was  filed,  among  whom  was  the 
bankrupt's  wife,  Fannie  J.  Carver,  who 
claimed  three  debts,  one  of  $5,000,  one  of 
$5,531.50,  and  another  of  $186.  Pursuant  to 
notice  given  by  the  referee,  the  creditors  met 
and. elected  George  E.  Sutherland  trustee  in 
bankruptcy.  On  the  26th  of  June,  1912,  the 
referee  ordered  a  sale  of  the  bankrupt's 
lands,  the  order  containing  the  following  re- 
cital: 

"And  it  appearing  at  this  meeting  that  the 
said  Fannie  J.  Carver,  wife  of  the  said  Enoch 
Carver,  will  file  and  prove  her  claim  for  her 
contingent  right  of  dower  in  each  of  the  three 
parcels  of  real  estate  aforesaid,  and  that  she  is 
willing  that  said  three  parcels  of  real  estate, 
and  each  of  them,  be  sold,  and  that  she  receive 
a  gross  sum  to  be  determined  according  to  the 
law  out  of  the  purchase  price  of  said  real  estate 
in  full  payment  and  satisfaction  for  her  said 
contingent  right  of  dower,  and  all  her  other 
dower  rights  or  ether  interests  therein." 

The  referee  then  ordered  the  lands  to  be 
sold  free  and  clear  of  *'all  the  dower  rights 
of  said  Fannie  J.  Carver  therein."  After 
advertising  notice  of  the  time  and  place  of 
sale,  and  that  the  property  would  be  sold 
free  and  clear  of  all  liens  and  Incumbrances, 
the  trustee,  on  the  17th  of  August,  1912,  sold 
a  certain  lot  situate  on  Kanawha  street  at 
public  auction  to  Charles  Ward,  since  de- 
ceased, at  the  price  of  $27,100.  Mr.  Ward 
complied  with  the  terms  of  sale,  and  there- 
after paid  the  purchase  price  In  full.  On 
the  20th  of  August,  1912,  the  sale  was  con- 
firmed, and  thereafter  the  proceeds  collected 
and  disbursed  to  the  creditors  of  the  bank- 
rupt under  the  direction  of  the  referee.  A 
deed  of  trust  lien,  dated  July  21,  1909,  In  fa- 
vor of  the  Life  Insurance  Company  of  Virgin- 
la,  existed  on  said  Kanawha  street  property, 
in  the  execution  of  which  Fannie  J«  Carver 
had  Joined  her  husband,  and  on  which  there 
was  a  balance  due  of  $9,315,  which  was  dis- 
charged out  of  the  proceeds  of  sale.  Enoch 
Carver  died  October  16,  1915,  and  in  Febru- 
ary, 1916,  Fannie  J.  Carver,  his  widow, 
brought  this  suit  In  the  common  pleas  court 
of  Kanawha  county  against  Charles  Edwin 
Ward,  Harold  M.  Ward,  Nellie  G.  Ramsden 
and  Margaret  G.  Ward,  the  heirs  at  law  and 
widow  of  Charles  Ward,  deceased,  asserting 
that  she  is  entitled  to  dower  in  $17,785,  .that 
being  the  surplus  of  the  purchase  price  paid 


by  Charles  Ward,  deceased,  for  the  Kana- 
wha street  lot,  remaining  after  payment  of 
the  deed  of  trust  lien  thereon,  and  praying 
that  her  said  dower  be  made  a  charge  on  the 
land.  Defendants  answered  and  admitted 
many  of  the  facts  alleged  in  plaintiff's  bill, 
but  denied  that  she  was  entitled  to  dower, 
and  alleged  that  the  said  lot  was  sold  free 
and  discharged  from  all  the  dower  interest 
and  right  of  plaintiff.  They  averred  that 
plaintiff  was  a  party  to  the  bankruptcy  pro- 
ceeding, and  had  appeared  therein  and  con- 
sented that  the  lot  should  be  sold  free  and 
clear  of  her  contingent  right  of  dower,  and 
agreed  that  she  was  willing  to  accept  a  gross 
stun,  to  be  determined  according  to  law,  in 
lieu  thereof;  and  averred  that  she  had  re- 
ceived the  benefit  of  the  enhanced  price  at 
which  the  property  sold,  in  the  way  of  an  in- 
crease in  the  per  centum  paid  on  her  claims 
against  her  husband's  estate.  But  no  part  of 
the  fund  was  turned  over  to  Fannie  J.  Car- 
ver as  a  consideration  for  the  release  of  her 
contingent  dower  right,  and  no  order  was 
made  by  the  bankruptcy  court  for  the  pur- 
pose of  protecting  such  dower  right. 

[1]  It  is  claimed  that,  because  it  was  nec- 
essary to  sell  the  land  in  the  lifetime  of  her 
husband  to  satisfy  a  lien  thereon,  which  was 
paramount  to  her  dower  right,  section  3  of 
chapter  65  (sec.  3651),  Code  of  West  Virginia, 
denies  to  plaintiff  the  right  to  be  endowed  In 
the  land,  and  entitled  her  to  conunuted  dow- 
er only  in  the  surplus  proceeds  remaining 
after  discharging  the  paramount  Uen;  that 
she  could  look  only  to  that  fund  for  satis- 
faction, and  has  no  right  to  pi^rsue  the  land 
in  the  hands  of  a  purchaser  who  has  paid 
the  full  purchase  price.  That  she  is  not  en- 
titled to  dower  In  the  land.  In.  kind,  is  well 
settled.  But  in  a  number  of  prior  decisions 
by  this  courtt  that  statute  has  been  construed 
to  give  the  widow  a  lien  on  the  land  for  the 
value  of  her  commuted  dower  in  the  surplus, 
after  her  dower  has  become  consummate, 
and  that  said  lien  follows  the  land  into  the 
hands  of  any  subsequent  alienee,  however  re- 
mote. Holden  v.  Boggess,  20  W.  Va.  62,  and 
Bassell  V.  Caywood,  54  W.  Va.  241,  46  S.  E. 
159,  66  L.  R.  A.  880.  In  the  latter  case  it 
was  held  that  the  wife's  contingent  right  to 
dower  In  the  surplus  remained  a  charge  up- 
on the  land,  but  not  assignable  In  kind,  un- 
less the  land  was  sold  free  and  acquit  from 
her  contingent  dower.  And  In  George  v. 
Hess,  48  W.  Va.  534,  37  S.  E.  564,  ^  creditors' 
suit  to  sell  the  lands  of  said  Hess  to  satisfy 
liens  thereon,  some  of  which  were  paramount 
to  the  wife's  contingent  dower  right  and  oth- 
ers subordinate  thereto,  the  proceeds  of  sale 
were  more  than  sufficient  to  pay  off  the  para- 
mount liens.  Mrs.  Hess,  wife  of  the  debtor, 
tiled  a  petition  in  the  suit  praying  that  a 
portion  of  the  fund  be  set  apart  for  the  pro- 
tection of  her  contingent  dower  right,  and 
the  court  dismissed  her  petition.  She  ap- 
pealed to  this  court,  and  it  affirmed  the  de- 
cree on  the  ground,  not  that  she  was  not 
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dowable  In  the  surplus,  but  for  the  reason 
stated  in  the  opinion,  that  no  provision  need 
be  made  out  of  the  proceeds  of  sale  to  meet 
the  wife's  dower,  if  and  when  it  should  be- 
come consummate.  And  in  Barbour  v. 
Tompkins,  31  W.  Va.  410,  7  S.  E.  1,  like- 
wise a  creditors'  suit,  where  there  were  Judg- 
ment Hens  against  the  debtor's  land,  all  of 
which  were  subordinate  to  the  wife's  right 
of  dower,  and  a  trust  deed  lien  in  which  the 
wife  had  Joined,  which  was  anterior  to  some 
of  the  Judgments  and  subsequent  to  others, 
and  all  the  proceeds  of  the  sale  were  not 
necessary  to  the  satisfaction  of  the  trust 
deed  lien,  this  court  held  that  It  was  neces- 
sary to  sell  the  land'  subject  to  the  wife's 
right  of  dower.  The  foregoing  decisions  set- 
tle the  propositions  that  where  land  of  the 
husband  is  sold  in  his  lifetime  to  satisfy  a 
Hen  paramount  to  the  wife's  contingent  dow- 
er right,  and  there  is  a  surplus  remaining 
after  the  discharge  of  such  lien,  the  wife  be- 
comes entitled  to  dower  In  such  surplus  on 
the  death  of  her  husband,  and  has  a  right  to 
charge  the  land  with  the  paj'ment  of  It; 
and  that  her  contingent  dower  right  is  not 
such  property  right  as  entitles  her  to  de- 
mand that  a  fund  be  set  apart  to  meet  the 
contingency  of  its  becoming  vested.  Upon 
Its  vesting  It  becomes  a  lien  upon  the  land, 
enforceable  even  though  the  land  has  passed 
to  a  remote  vendee. 

[2]  The  Bankruptcy  Act  does  not  alter  or 
affect  the  wife's  right  to  dower  in  her  bank- 
rupt husband's  lands.  Her  right  depends  up- 
on the  laws  of  the  state  where  the  land  is 
situate.  The  trustee  in  bankruptcy  took  only 
such  title  to  the  lands  as  the  bankrupt  him- 
self had.  Plaintiff's  dower  right  was  not  a 
part  of  her  husband's  estate,  and  was  there- 
fore not  liable  to  be  sold  for  the  purpose  of 
paying  his  debts.  But,  it  is  claimed,  the  land 
was  decreed  by  the  bankruptcy  court  to  be 
sold,  and  was  actually  sold  free  of  plaintiff's 
dower  right,  and  that  her  only  remedy  was 
by  appeal  from  the  decision  of  that  court. 
Her  dower  right  was  not  litigated  in  that 
court;  it  was  not  in  issue  by  any  pleading 
In  the  cause.  The  only  puri>ose  stated  in  the 
petition,  which  is  apparently  the  only  plead- 
ing in  the  cause,  was  to  have  Enoch  Carver 
declared  a  bankrupt  and  bis  property  sold 
and  the  proceeds  applied  on  his  .debts. 
There  was  no  issue,  and  consequently  there 
could  have  been  no  decision  affecting  plain- 
tiff's dower  right  as  a  matter  adjudicated. 
Hence  the  doctrine  of  res  Judicata  has  no 
application. 

[8, 4]  But  counsel  more  earnestly,  and 
with  much  more  plausibility,  we  think,  Insist 
that  as  plaintiff  appeared  before  the  referee, 
either  in  person  or  by  counsel,  and  consented 
to  a  sale  of  the  land  free  and  acquit  from 
her  contingent  right  of  dower,  and  as  it  ap- 
pears the  land  was  so  sold  and  she  received 
the  benefit  of  the  advance  thereby  obtained 
in  price,  in  the  way  of  an  increase  in  the 
dividends  paid  on  her  claims  against  her 


husband's  estate,  she  is  thereby  estopped  to 

claim  a  lien  on  the  land  for  ber  dower.    This 

Is  really  the  vital  point  in  the  case.     No 

writing  was  filed  by  her  with  the  referee, 

stating  the  terms  of  her  consent,   but   the 

language  of  the  order  reciting  it  shows  that 

it  was  conditional.     Coupled  with  it  is  the 

provision: 

**That  she  receive  a  gross  sum  to  be  deter- 
mined according  to  law  out  of  the  purchase 
price  of  said  real  estate  in  fiill  payment  and  sat- 
isfaction for  her  said  contingent  right  of  dower." 

This  condition  was  not  compiled  with, 
and  in  fact  we  do  not  see  how  compliance 
with  it  was  possible,  for  there  is  no  means 
provided  by  law  whereby  the  value  of  the 
wife's  contingent  dower  right  may  be  ascer- 
tained. It  is  not  property,  and  has  no  com- 
mercial value  capable  of  ascertainment.  It 
is  a  mere  contingency  wisely  ordained  for 
the  protection  of  the  wife  In  case  she  is  left 
a  widow,  an  event  which  may  never  happen, 
and  until  that  contingency  does  arise '  the 
law  does  not  regard  the  inchoate  right  as 
property  having  transferable  quality  or  com- 
mercial value.  The  law  makes  provision  for 
its  release  or  extinguishment,  but  none 
whereby  it  may  be  passed  to  another.  By 
Joining  her  husband  in  the  execution  of  a 
deed  of  conveyance,  the  wife  simply  releases 
her  contingent  right,  and  Is  thereby  estopped 
to  assert  claim  to  dower;  she  does  not  con- 
vey anything.  Plaintiff's  consent  being  con- 
ditioned on  her  receiving  out  of  the  proceeds 
of  the  sale  about  to  be  made  a  sum  of  mon- 
ey not  stated,  and  for  the  ascertainment  of 
which  the  law  furnishes  no  means,  and  no 
provision  having  been  made  by  the  bank- 
ruptcy court  for  paying  to  her  any  snm  in 
consideration  for  her  alleged  consent,  and  not 
having  received  anything  on  that  acconnt, 
she  is  not  estopped.  Her  consent  being 
conditional  only,  and  the  condition  not  hav- 
ing been  complied  with,  it  would  be  very  un- 
just and  inequitable  to  apply  to  her  the  doc- 
trine of  estoppel.  She  did  nothing  to  mis- 
lead the  purchaser.  Her  consent  appeared 
of  record,  and  he  was  bound  to  know  that 
it  was  conditional  only,  for  the  doctrine  of 
caveat  emptor  applies,  and  he  is  affected  by 
what  the  record  discloses.^  He  therefore 
knew,  or  should  have  known,  that  if  the 
condition  was  impossible  or  was  not  com- 
plied with,  plaintiff's  consent  was  not  bind- 
ing. Moreover,  the  proceeds  of  sale  in  his 
hands  was  the  only  fund  which  could  have 
been  applied  to  the  satisfaction  of  her  dow- 
er right,  and  it  was  incumbent  on  him  to  see 
that  she  was  properly  protected  before  pay- 
ing all  the  purchase  money  to  the  trustee. 
In  the  event  she  was  not  otherwise  pro- 
tected, he  could  have  retained  enough  of 
the  purchase  money  in  his  hands  to  protect 
himself  in  case  her  dower  should  become 
consummate.  Porter  v.  Lazear,  109  U.  S.  84, 
3  Sup.  Ct.  58,  27  L.  Ed.  865,  in  some  of  its 
aspects  is  similar  to  this  case.  It  grew  out 
of  a  bankruptcy  proceeding  in  the  United 
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states  District  Court  for  the  Western  Dis- 
trict of  Pennsylvania,  under  the  old  Bank- 
ruptcy Act,  respecting  the  wife's  dower  right 
in  the  lands  of  the  bankrupt.  There  the 
court  ordered  a  sale  of  the  bankrupt's  land 
clear  of  all  liens  and  incumbrances,  except 
a  certain  mortgage  for  $2,550,  and  it  was 
accordingly  advertised  and  sold.  It  brought 
$465,  for  which  the  purchaser  executed  his 
note.  At  the  time  of  the  sale  the  bankrupt 
had  a  wife,  who  was  still  living  when  the 
suit  to  which  we  have  referred  was  brought. 
It  was  a  suit  by  the  assignee  in  bankruptcy 
against  the  purchaser  to  recover  the  money 
due  on  the  purchase-money  note,  brought  in 
the  state  court  The  assignee  executed  and 
tendered  the  purchaser  a  deed  for  the  proih 
erty  and  demanded  payment,  which  was  re- 
fused on  the  ground  that  the  land  was  in- 
eiunbered  with  the  right  of  dower.  The  Su- 
preme Court  of  Pennsylvania  gave  Judgment 
for  the  defendant,  and  the  assignee  in  bank- 
ruptcy appealed  the  case  to  the  Supreme 
Court  of  the  United  States,  and  that  court 
affirmed  the  Judgment  of  the  state  court, 
holding  that  the  purchaser  had  a  right  to 
retain  the  purchase  money  in  his  hands  as 
a  protection  against  the  incumbrance  of  the 
dower  right  .of  the  wife  of  the  bankrupt. 

The  fact  that  plaintiff  received  her  share 
of  the  proceeds  as  a  creditor  of  her  hus- 
band's estate  does,  not  affect  her  right  to 
dower.  Her  claims  were  of  the  general 
class,  and  on  debts  of  that  class  there  were 
paid  two  dividends  aggregating  a  little  over 
15  per  cent  The  small  increase  in  dividends 
which  she  may  have  received  because  of  the 
advance  in  price  for  which  the  property  was 
sold,  on  the  supposition  that  she  had  released 
her  dower,  does  not  estop  her  from  now  as- 
serting it  as  a  liability  against  the  land. 
There  is  no  means  of  ascertaining  how  much 
less  the  inroperty  would  have  brought  if  it 
had  been  ordered  sold  subject  to  her  dower, 
and  hence  no  way  to  determine  how  much 
more  she  received  as  a  creditor  than  she 
would  otherwise  have  received.  But  Judg- 
ing from  the  small  per  centum  that  was  in 
tsLCt  paid  on  her  claims,  the  additional 
amount  she  thus  received  is  certainly  very 
small,  and  is  no  consideration  for  the  re- 
lease of  dower. 

The  order  of  the  circuit  court  refusing  an 
appeal  from  the  decrees  of  the  common  pleas 
court  is  affirmed. 

BITZ,  J.  (dissenting).  Section  3  of  chap- 
ter 65  (sec.  3651)  of  the  Code  provides: 

"Where  land  is  bona  fide  sold  in  the  lifetime 
of  a  husband,  to  satisfy  a  lien  or  incumbrance 
thereon,  created  by  deed  in  which  the  wife  has 
united,  or  for  the  purchase  money  thereof, 
whether  she  has  united  therein  or  not,  or  creat- 
ed before  the  marriage,  or  otherwise  paramount 
to  the  claim  of  the  wife,  she  shall  have  no  right 
to  be  endowed  in  the  said  land.  But  if  a  sur- 
plus of  the  proceeds  of  sale  remain  after  satis- 
tying  the  said  lien  or  incumbrance,  or  purchase 
money,  she  shall  be  entitled  to  dower  in  said 
surplus,  and  a  court  of  equity  having  jurisdic- 


I  tion  of  the  case  may  make  such  order  as  may 
seem  to  it  proper  to  secure  her  right." 

It  seems  to  me  that  the  several  different 
constructions  placed  upon  this  section  of 
the  statute  by  this  court  are,  to  say  the  least, 
very  strained,  and  cannot  be  supported  either 
ui>on  reason  or  by  authority.  The  statute  is 
taken  from  the  Code  of  Virginia  of  1849,  and 
it  had  been  construed  in  that  state  by  the 
court  of  last  resort  thereof  before  any  con- 
struction of  it  by  the  courts  of  this  state. 
In  the.  case  of  Robinson  v.  Shacklett,  29 
Grat  99,  the  Supreme  Court  of  Virginia  held 
that  where  a  married  woman  Joined  in  a 
deed  of  trust  with  her  husband  to  convey 
land  to  secure  a  debt,  and  there  was  a  sur- 
plus after  paying  off  the  deed  of  trust  upon 
the  sale  of  the  land,  she  was  barred  of  any 
interest  in  the  land,  but  must  look  to  the 
surplus  alone,  and  that  the  purchaser  took 
the  title  to  the  real  estate  free  and 'clear  of 
any  claim  for  dower.  After  the  decision  of 
this  case  by  the  Court  of  Appeals  of  Virginia, 
the  same  question  arose  in  this  state  in  the 
case  of  Holden  v.  Boggess,  20  W.  Va.  62. 
The  court  in  that  case  held  that  the  stat- 
ute could  not  mean  any  such  thing  as  the 
Court  of  Appeals  of  Virginia  construed  it  to 
mean;  that,  while  the  statute  says  that 
such  married  woman  shall  not  have  the  right 
to  be  endowed  in  the  land,  it  did  not  mean 
that ;  and  proceeded  to  give  to  the  statute  an 
entirely  different  construction,  holding  in 
effect  that  when  the  land  was  sold  the  pur- 
chaser acquired  all  of  the  title  or  interest 
in  it,  but,  if  there  was  a  surplus  after  pay- 
ing the  lien,  that  the  widow's  dower  in  this 
surplus  would  be  a  charge  upon  the  real  es- 
tate. In  reaching  this  conclusion  in  that 
case,  in  my  Judgment  well-recognized  canons 
of  statutory  construction  were  violated  and 
utterly  disregarded.  It  is  a  uniform  rule  of 
statutory  construction  that  where  the  lan- 
guage of  a  statute  is  clear  and  plain,  giving 
to  'the  words  used  their  ordinary  significa- 
tion, the  courts  will  not  indulge  in  legal  re- 
finements or  scholastic  reasoning  in  order  to 
give  those  words  another  or  different  effect, 
unless  to  give  to  them  their  ordinary  mean- 
ing will  violate  some  provisi9n  of  the  funda- 
mental law,  or  some  well-established  rule 
of  public  policy.  It  is  conceded  in  all  of 
the  opinions  which  will  be  hereafter  noted 
that  there  is  no  ambiguity  nor  uncertainty 
in  the  language  used  in  this  statute;  that 
the  meaning  intended  by  the  Legislature  is 
entirely  plain;  nor  is  it  contended  for  a 
moment  that  it  is  necessary  to  vary  the  or- 
dinary meaning  of  the  words  used  in  order 
to  avoid  conflict  with  any  provision  of  the 
Constitution  or  rule  of  public  policy. 

There  is  another  canon  of  construction 
which  was  violated,  and  that  is  that,  where  a 
statute  is  taken  from  the  laws  of  another 
state,  it  will  ordinarily  be  given  in  the  state 
where  it  is  adopted  the  construction  given  to 
it  by  the  courts  of  the  state  from  which  it 
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Is  taken.  As  before  shown,  this  statute  had 
been  construed  by  the  Court  of  Appeals  of 
Virginia  prior  to  the  rendition  of  the  decision 
in  Holden  v.  Boggess;  bat  notwithstanding 
that  fact  this  court  refused  to  give  any  con- 
sideration to  the  construction  placed  upon 
the  statute  by  the  court  of  last  resort  of  the 
state  from  which  it  came.  The  Court  of 
Appeals  of  Virginia  has  subsequently  had  the 
question  before  it  in  the  case  of  Hurst  v. 
Dulaney,  87  Va.  444,  12  S.  E.  800,  and  again 
held  that  the  widow  had  no  right  of  dower 
in  real  estate  where  she  had  signed  a  trust 
deed,  even  though  there  was  a  surplus,  and 
that  the  purchaser  of  sudi  real  estate  at 
said  sale  took  it  free  and  clear  of  dower, 
and  was  under  no  obligation  to  see  to  the 
application  of  the  purchase  money.  It  is 
hard  to  see  how  any  other  conclusion  can  be 
arrived  at  when  we  look  to  the  language  of 
the  statute  above  quoted.  It  is  Just  about 
as  plain  as  it  could  be  written.  While  I 
have  no  doubt  that  the  Legislature  in  enact- 
ing this  statute  meant  Just  what  it  said  In 
plain  language,  I  would  hesitate  to  over- 
rule the  construction  placed  upon  It  by  this 
court  if  that  construction  had  been  a  uniform 
one;  but  as  I  read  the  decisions  of  this 
court  construing  this  statute  they  are  in 
conflict  with  each  other,  there  is  no  uniform- 
ity of  construction,  and  inasmuch  as  the 
statute  cannot  now  be  construed  in  accord- 
ance with  our  former  decisions  without 
being  in  conflict  with  some  of  them,  we  had 
as  well  give  to  the  statute  Its  fair  and  proper 
construction,  and  establish  a  rule  which  will 
obviate  the  necessity  of  resort  to  legal  re- 
finements in  order  to  furnish  a  basis  for 
the  court's  decree.  As  before  stated,  the 
case  of  Holden  v.  Boggess  held  that,  when 
a  sale  was  made  in  a  case  like  this,  the  pur- 
chaser acquired  the  land ;  that  the  whole 
of  the  estate  in  the  land  was  said,  but  that, 
if  there  was  a  surplus  at  that  sale,  the  mar- 
ried woman,  when  she  became  a  widow, 
would  have  dower  in  that  surplus ;  and  that 
this  would  be  a  charge  upon  the  real  estate. 
The  effect  of  the  holding  was  that  the  pur- 
chaser must  see  that  the  contingent  Interest 
of  the  married  woman  was  protected.  In 
the  case  of  Barbour  v.  Tompkins,  31  W.  Va. 
410,  7  S.  E.  1,  it  was  held  to  be  error  to  sell 
the  real  estate  in  case  there  was  a  surplus 
except  subject  to  the  widow's  dower.  The 
effect  of  the  holding  in  that  case  is  that  what 
is  sold  is  not  all  of  the  real  estate,  but  so 
much  of  the  real  estate  as  is  necessary  to 
pay  the  lien  debt,  and  then  the  balance  of 
it  subject  to  the  widow's  dower  therein. 
The  holding  is  in  direct  conflict  with  the 
statute,  as  well  as  with  the  holding  In  Hold- 
en V.  Boggess. 

The  case  of  George  v.  Hess,  48  W.  Va.  534, 
37  S.  E.  564,  is  cited.  In  that  case  a  hus- 
band's lands  were  sold,  and  after  the  pay- 
ment of  liens  of  deeds  of  trust,  in  which  the 
wife  ha'd  Joined,  there  was  a  surplus,  and 


she,  before  her  husband's  death,  filed  a  peti- 
tion asking  to  be  protected  in  that  sarpias. 
The  court  held  that,  Inasmuch  as  it  was  not 
certain  whether  she  would  ever  have  any 
interest  at  all,  it  depending  entirely  on  her 
surviving  her  husband,  her  petition  could 
not  be  maintained,  notwithstanding  the  plain 
command  of  the  statute  to  the  court  to  make 
such  order  as  might  be  necessary  for  her 
protection.  The  case  of  Bassell  t.  Gaywood, 
54  W.  Va.  24i,  46  S.  B.  159,  66  L.  R.  A.  880, 
is  also  dted.  In  this  case  the  land  of  the 
debtor  was  sold  under  a  deed  of  trust  in 
which  his  wife  had  Joined.  It  brought  more 
than  enough  to  pay  <^  the  lien.  The  pur- 
chaser under  the  deed  of  trust  filed  a  biU 
asking  that  provision  be  made  for  the  wid- 
ow's dower  In  the  surplus,  tn  case  it  should 
ever  become  consummate.  The  holding  in 
that  case  is  that  the  land  was  sold  subject 
to  the  widow's  contingent  right  of  dower  in 
such  surplus,  and  the  purchaser  having 
bought  it  under  those  conditions  could  not 
apply  for  the  protection  that  he  sought,  for 
the  reason  that  it  would  be  something  that 
he  was  not  entitled  to,  the  court  there  hold- 
ing contrary  to  Holden  v.  Boggess  that  the 
married  woman's  contingent  interest  In  the 
excess,  after  satisfaction  of  the  trust  deed 
Hen,  was  not  sold  at  all ;  but  it  was  likewise 
held,  contrary  to  the  doctrine  announced  in 
Barbour  v.  Tompkins,  that  in  a  particular 
case  such  real  estate  might  be  sold  free  and 
clear  from  the  widow's  contingent  right  of 
dower.  A  careful  perusal  of  these  cases  will 
show  their  inconsistencies,  and  from  them  it 
is  impossible  to  tell  Just  what  a  purchaser 
does  get  In  a  case  like  this.  It  would  de- 
jpend  altogether  upon  which  one  of  the  cases 
this  court  follows.  This  being,  true,  it  neces- 
sarily follows  that  any  holding  at  all  must 
result  in  overruling  some  of  the  cases  al- 
ready decided.  That  being  true,  I  think  we 
had  as  well  overrule  all  of  thera,  and  give 
the  statute  a  sensible  and  reasonable  con- 
struction. 

There  is,  however,  another  reason  why  the 
decree  complained  of  here  should  be  reversed. 
Mrs.  Carver  was  a  party  to  the  suit  in  bank- 
ruptcy in  which  this  real  estate  was  sold. 
The  decree  entered  by  the  referee  ih  bank- 
ruptcy ordering  it  to  be  sold  shows  that  she 
appeared,  and  that  she  agreed  that  the  real 
estate  be  sold  free  and  clear  of  her  claim  of 
dower  therein,  and  that  she  further  agreed 
that  she  would  file  a  petition  asking  fbr  a 
commutation  of  dower  out  of  any  excess  of 
purchase  money  that  might  be  obtained.  In 
order  to  overcome  this  solemn  agreement  up- 
on her  part,  the  majority  opinion  holds  that 
there  was  a  duty  upon  the  purchaser  to  see 
to  the  application  of  the  purchase  money,  and 
further  holds  that,  notwithstanding  Mrs.  Car- 
ver undertook  with  the  court  to  file  her  peti- 
tion asking  for  commutation  In  money,  she 
was  under  no  obligation  to  do  so.  In  the 
opinion  in  Bassell  v.  Caywood  it  is  clearly 
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recognized  that  real  estate  In  a  case  like  this 
might  be  sold  free  and  clear  of  dower,  and 
the  opinion  in  the  Instant  case  necessarily 
overrules  the  conclusion  reached  In  that  case. 
It  also  overrules  the  conclusion  reached  in 
Barbour  v.  Tompkins,  for  the  conclusion  in 
this  case  is  that  the  land  was  sold  free  and 
clear  of  the  dower,  and  the  duty  was  on  the 
purchaser  to  see  to  the  application  of  the 
purchase  money,  while  in  Barbour  v.  Tomp- 
kins it  was  held  that  In  no  event  could  it  be 
8o  sold.  This  illustrates  the  irreconcilable 
conflict  arising  upon  the  decisions  of  this 
conrt  upon  this  question.  I  say  that,  when  a 
married  woman  joins  in  a  deed  with  her  hus^ 
band  conveying  his  real  estate  to  secure  a 
debt,  she  thereby  waives  any  claim  of  dower 
therein;  that  she  cannot  enforce  any  interest 
In  the  real  estate,  but  that  she  must  resort 
to  the  surplus  which  arises  from  the  sale 
thereof  under  the  trust  deed.  When  she 
signs  the  deed,  she  thereby  undertakes  to  look 
to  the  surplus  because  that  is  the  law,  and 
when  a  sale  is  made,  if  a  surplus  is  produced, 
all  she  would  have  to  do  is  to  follow  the  plain 
language  of  the  statute  and  apply  to  a  court 
of  equity  for  protection  in  that  surplus.  But 
it  is  said  that  this  protection  would  be  hard 
for  a  court  of  equity  to  afford.  Courts  of 
equity  do  not  shrink  from  protecting  the 
rights  of  people  charged  to  them  simply  be- 
cause it  is  difficult.  The  very  fact  that  it 
was  difficult  for  courts  of  law  to  fully  protect 
the  rights  of  litigants  brought  into  existence 
courts  of  equity,  and  are  we  to  hold  that  they 
have  become  Impotent  to  perform  the  very 
functions  that  brought  them  into  being? 
Why  cannot  a  court  of  equity  sequestrate  a 
sufficient  amount  of  the  surplus  to  fully  pro- 
tect the  widow,  should  she  ever  be  entitled  to 
the  dower,  pay  the  interest  on  it  to  the  par- 
ties entitled  to  receive  it,  and  hold  it  until 
it  is  determined  whether  this  right  of  dower 
ever  will  exist,  and,  should  it  at  any  time  in 
the  future  come  into  being,  commute  the  same 
in  money,  pay  this  amount  to  the  widow,  and 
disburse  the  balance  to  the  parties  entitled  to 
it?  There  is  no  difficulty  in  doing  this. 
Courts  of  equity  surmount  many  problems  of 
much  more  difficulty,  and  it  does  not  occur  to 
me  that  a  court  of  equity,  which  makes  this 
excuse  for  refusing  to  execute  the  plain  com- 
mands of  the  statute,  justifies  its  existence. 

There  is  still  another  reason  why  the  de- 
cree in  this  case  ;5hould  be  reversed.  It  will 
be  observed  that  there  was  a  surplus  after 
the  satisfaction  of  the  trust  deed  lien  In  this 
case  of  something  like  $17,000  which  was  dis- 
bursed to  creditors  of  the  bankrupt.  If  the 
doctrine  announced  in  the  majority  opinion 
had  been  applied,  and  the  widow  protected 
in  this  surplus,  it  would  have  been  reduced  to 
the  extent  of  more  than  $3,000,  so  that,  in- 
stead of  there  being  for  disbursement  to  the 
creditors  the  sum  of  $17,000,  there  would 
have  been  in  round  numbers  the  sum  of  $14,- 


000.  This  would  have  reduced  the  dividends 
actually  paid  to  Mrs.  Carver  to  a  considera- 
ble extent.  An  inspection  of  the  record  shows 
that  she  received  about  one-twentieth  of  the 
fund  as  dividends  on  her  claims,  so  that  out 
of  this  $3,000  she  actually  got  the  sum  of 
about  $150  to  which  she  was  in  no  wise  en- 
titled under  the  holdings  in  this  case.  Can  it 
be  said  that  a  party  may  come  Into  a  court 
having  jurisdiction  of  the  ciase,  take  advan- 
tage of  the  decree  of  that  court  disbursing 
the  fund  by  which  his  interest  is  affected  to 
this  extent,  and  then  afterward  attack  that 
decree  and  overthrow  it,  as  was  done  in  this 
case?  It  occurs  to  me  that,  by  receiving  these 
dividends  on  the  fund  which  the  court  says 
should  have  been  set  apart  for  her  protection, 
she  is  estopped  to  say  that  the  decree  of  the 
bankruptcy  court  is  erroneous,  or  to  say  that 
anybody  should  have  seen  to  the  application 
of  the  fund,  a  substantial  part  of  which  was 
paid  to  her. 


(82  W.  Va.  224) 

STATE  V.  NANGLE.    (No.  3402.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  16,  1918.) 

(Sylla'bus  ly  the  Court.) 

1.  Statittes  <@=»243— Pbovidinq  fob  Appeal 
—Construction. 

A  statute  providing  for  the  right  of  appeal 
will  be  construed  so  as  to  maintain  the  fright 
where  this  can  be  done  without  violating  the 
well-established  rules  for  construing  statutes. 

2.  Statutes  ^=>243— Constbuotion. 

Statutes  providing  for  the  right  of  appeal 
are  remedial  in  their  nature,  and  liberal  con- 
struction will  be  given  to  the  language  employed. 

3.  Criminal  Law  ^=>260(1)— Summaby  Con- 
viCTioN—— Appeal 

Section  230  of  chapter  50  (sec.  2785)  of  the 
Code,  providing  for  appeals  from  judgments  of 
justices  of  the  peace  in  criminal  cases,  grants 
to  any  one  convicted  before  a  justice  of  the  peace 
the  right  to  have  the  fine  increased  to  not  leas 
than  the  sum  of  $10,  regardless  of  the  penalty 
provided  by  the  act  creating  the  offense,  in  order 
that  he  may  prosecute  an  appeal  from  the  judg- 
ment of  such  justice  of  the  peace  to  the  circuit 
court  of  the  county. 

Error  to  Circuit  Court,  Doddridge  County. 

G.  M.  Nangle  was  convicted  before  a 
justice  of  the  peace  of  failing  to  compel  a 
child  of  school  age  to  attend  school.  The 
justice  refused  an  appeal,  whereupon  de- 
fendant petitioned  the  circuit  court  therefor, 
and  from  an  adverse  ruling,  he  brings  error. 
Reversed  and  remanded,  with  directions. 

S.  A.  Powell,  of  Harrisville,  and  L.  W. 
Chapman,  of  West  Union,  for  plaintiff  in 
error.  E.  T.  England,  Atty.  Gen.,  and  Henry 
Nolte,  Asst  Atty.  Gen.,  for  the  State. 

RITZ,  J.  Upon  two  warrants  charging 
him  with  a  failure  to  require  the  attendance 
of  his  children  at  school,  the  defendant  was 
found  guilty  before  a  justice  of  the  peace, 
and  upon  one  of  said  charges  fined  the  sum 
of  $2,  and  upon  the  other  thereof  the  sum 


^i^^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indeiat 
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of  $5,  together  with  the  costs  of  prosecution 
in  each  case.  These  warrants  were  sworn 
out  under  the  provisions  of  section  72  of 
chapter  45  (sec.  2113)  of  the  Code,  making 
it  a  misdemeanor  for  any  one  having  under 
his  control  a  child  of  school  age  not  to  compel 
the  attendance  of  such  child  at  school  under 
certain  regulations,  and  providing  a  fine  of 
$2  for  the  first  ofl^ense,  and  a  fine  of  $5  for 
each  subsequent'  ofl^ense.  The  defendant  de- 
manded that  an  appeal  be  allowed  him  from 
the  judgments  of  the  justice  of  the  peace 
aforesaid,  and,  under  the  provisions  of  sec- 
tion 280  of  chapter  50  of  the  Code,  demanded 
that  the  justice  of  the  peace  make  the  fine 
in  each  case  the  sum  of  $10,  so  that  he  might 
be  entitled  to  said  appeal.  This  the  justice 
of  the  peace  refused  to  do,  and  refused  to 
grant  to  him  an  appeal.  He  thereupon  filed 
his  petition  in  the  circuit  court  showing 
these  facts  and  praying  that  an  appeal  from 
each  of  said  judgments  be  granted  him  by 
the  circuit  court,  and  from  that  court's  re- 
fusal to  grant  the  prayer  of  the  petition  this 
writ  of  error  is  prosecuted. 

It  will  be  observed  that  section  72  of 
chapter  45  makes  it  a  misdemeanor  for  any 
one  having  in  his  charge  or  under  his  con* 
trol  children  of  school  age  not  to  send  them 
to  school,  and  provides  as  punishment  for 
such  failure  a  fine  of  $2  for  the  first  of- 
fense, and  $5  for  each  subsequent  offense. 
The  contention  of  the  state  is  that,  inas- 
much as  the  fine  provided  by  the  statute  for 
the  offense  with  which  the  defendant  is 
charged  was  in  no  case  as  much  as  $10,  the 
justice  of  the  peace  had  no  power  to  make 
the  fine  $10  upon  the  application  of  the  de- 
fendant, and  to  grant  to  him  an  appeal  under 
section  230  of  chapter  50  (sec.  2785);  that 
this  section,  properly  construed,  only  pro- 
vides for  the  granting- of  an  appeal  in  those 
cases  in  which  provision  is  made  for  punish- 
ment in  excess  of  a  fine  of  $10  by  the  stat- 
ute creating  the  offense;  and  that  in  those 
cases  where  the  punishment  is  by  a  fine  of 
less  than  $10  there  can  be  no  appeal  from 
the  judgment  of  the  justice  of  the  peace. 
This  construction  of  the  section,  the  defend- 
ant contends,  is  too  narrow,  and  is  not  only 
not  justified  by  the  language  used,  but  would 
render  the  provision  violative  of  the  con- 
stitutional provision  providing  for  trial  by^ 
jury  of  all  crimes  and  misdemeanors.  Wheth- 
er it  is  competent  for  the  Legislature  to  make 
the  judgments  of  justices  of  the  peace  final 
in  certain  criminal  cases  does  not  become  a 
material  inquiry  if  the  statute  under  con- 
sideration, properly  construed,  grants  the 
right  of  appeal  to  the  defendant.  It  will  be 
observed  that  this  section  230  of  chapter  50 
provides  that  every  person  sentenced  to  im- 
prisonment by  a  justice  of  the  peace,  or  to 
the  payment  of  a  fine  of  $10  or  more,  shall 
be  entitled  to  an  appeal  from  the  judgment  of 
such  justice  of  the  peace  to  the  circuit  court 
of  the  county ;   and  it  further  provides  that 


in  no  case  shall  a  judgment  for  a  fine  of 
less  than  $10  be  given  by  the  justice  of  the 
peace  if  the  defendant,  his  agent  or  attor- 
ney, object  thereto.  What  was  the  puri)ose 
of  putting  in  this  latter  provision?  Evi- 
dently to  prevent  justices  of  the  peace  from 
imposing  fines  under  the  sum  of  $10  for  the 
purpose  of  cutting  off  appeals  from  their 
judgments,  and  It  is  quite  dear  that  in  any 
case  in  which  provision  is  made  by  law  for 
the  infliction  of  a  fine  ot  $10  or  more  a 
justice  of  the  peace  cannot  by  inflicting  a 
less  penalty  than  the  limit  prevent  an  appeal 
from  his  judgment.  But  what  is  the  effect 
in  a  case  in  which  the  maximum  penalty 
provided  for  the  offense  charged  is  less  than 
$10,  as  is  the  case  here?  There  are  perhaps 
very  few  of  our  criminal  statutes  where  the 
maximum  punishment  provided  for  the  com- 
mission of  the  offense  inhibited  is  less  than 
a  fine  of  $10,  but  there  are  some  such  stat- 
utes, and  the  one  we  now  have  under  con- 
sideration in  this  case  is  of  that  character. 
[1]  In  construing  the  language  used  in  sec- 
tion 230  of  chapter  50  we  must  bear  in  mind 
the  general  rule  applicable  to  the  construction 
of  statutes  providing  for  appeals.  In  3 
0.  J.  p.  818,  this  rule  is  very  aptly  said 
to  be: 

"What  errors  are  reviewable  on  appeal,  the 
proceedings  in  which  an  appeal  will  lie,  and  the 
conditions  upon  which  the  right  may  be  exer- 
cised depend  entirely  upon  a  construction  of  the 
constitutional  or  statutory  provision  by  which 
the  right  is  granted;  and  in  determining  these 
questions,  of  course,  the  general  rules  of  statu- 
tory Construction  apply.  As  a  general  rule  a 
statute  or  constitutional  provision  conferring, 
extending,  or  regulating  the  right  of  appeal 
ought  not  to  be  abridged  by  strict  constmction: 
but,  on  the  contrary,  being  remedial,  it  should 
be  liberally  construed,  and  especially,  when  the 
Constitution  guarantees  the  right  of  appeal,  a 
statute  regulating  the  exercise  of  the  right 
should  be  so  interpreted  as  most  certainly  and 
effectually  to  attain  this  object  A  statute  will 
not  be  construed  as  taking  away  the  right  of 
appeal  unless  the  language  used  clearly  shows 
such  an  intent." 

This  rule  of  construction  seems  to  be  well 
supported  by  the  authorities  in  most  ju- 
risdictions. 2  R.  C.  L.  p.  29;  State  ex  rel. 
Clarke  v.  Carter,  174  Ala.  266,  56  South. 
974 ;  Ex  parte  Jonas,  186  Ala.  567,  64  Sooth. 
960;  Mitchell  v.  Steamship  Co.,  154  Cal.  731, 
99  Pac.  202;  Appeal  of  S.  O.  Houghton.  42 
Cal.  35;  People  v.  Scholem,  238  IlL  203, 
87  N.  B.  390;  Arceneaux  v.  St  Clair  De 
Benoit,  21  La.  Ann.  673;  Converse  v.  Bur- 
rows &  Prettyman,  2  Minn.  229  (Gil.  191) ; 
Pearson  v.  Lovejoy,  53  Barb.  (N.  Y.)  407; 
O'Rouke  V.  Paint  Co.,  91  S.  C.  399,  74  S.  E. 
930;  State  v.  Olsen,  39  Utah,  177,  115  Pac 
968. 

[2]  From  these  authorities  it  may  he  de- 
duced that,  where  a  statute  providing  for 
appeals  is  capable  of  being  so  construed  as 
to  maintain  the  right  of  appeal,  without 
violating  the  well-established  rules  for  con- 
struing statutes,  it  will  be  so  construed. 
Such  statutes  are  remedial  in  their  nature. 
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and  liberality  In  their  construction  Is  In- 
dulged to  the  end  that  the  fuU  legislative 
intent  may  be  accomplished. 

[3]  Applying  this  rule  to  the  constrac- 
tion  of  section  230,  c.  50,  we  think  it  was 
the  evident  purpose  of  the  Legislature  to 
provide  for  an  appeal  from  a  judgment  of 
conviction  by  a  justice  of  the  peace  in  any 
criminal  case.  There  are  statutes  creating 
offenses  the  punishment  for  which  is  a  fine  of 
less  than  $10,  but  the  defendant,  If  he  wants 
to  submit  to  a  heavier  punishment  in  case 
of  conviction  upon  appeal,  is  given  the  right 
to  do  so  by  virtue  of  this  statute.  This  con- 
struction gives  to  the  language  used  its  plain 
and  ordinary  meaning,  and  avoids  any  real 
or  fancied  conflict  with  the  provisions  of 
the  Constitution  that  the  trial  of  crimes  and 
misdemeanors  shall  be  by  a  jury  of  12  men, 
and  that  no  person  shall  be  deprived  of  life, 
liberty,  and  property  without  due  process 
of  law  and  the  judgment  of  his  peers.  In 
every  case  In  which  a  party  is  adjudged 
guilty  of  a  crime  or  misdemeanor  before  a 
justice  of  the  peace,  if  he  desires  to  appeal, 
the  effect  of  this  statute  is  to  make  the  pun- 
ishment a  fine  of  not  less  than  $10,  so  that 
his  right  to  have  a  trial  by  a  common-law 
Jury  before  a  court  of  record,  presided  over 
by  a  judge  learned  in  the  law,  shall  not  be 
taken  from  him.  We  are  of  opinion  that  the 
circuit  court  erred  in  refusing  the  appeals 
prayed  for. 

The  judgment  of  the  circuit  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  grant  an  appeal  to  the 
defendant  in  each  case,  to  the  end  that  he 
may  be  tried  in  the  circuit  court  for  the  of- 
fense with  which  he  is  charged. 


(82  W.  Va.  250) 

COOK  v.  CONTINENTAL  CASUALTY  CO. 

(No.   3482.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1918.) 

(SyUdbu9  hy  the  Court) 

1.  Justices  of  the  Peace  ^=»149(1)— Right 
OF  Appeal  —  Statutes  —  Counter  Affida- 
vits. 

The  right  of  a  defendant  to  appeal  from  the 
judgment  of  a  justice,  and  thereby  to  remove  the 
case  into  the  circuit  court  to  be  tried  de  novo 
and  to  have  the  cause  determined  without  ref- 
erence to  the  judgment  of  the  justice  on  prin- 
ciples of  law  and  equity,  as  provided  by  section 
109.  chapter  50,  Barnes'  Code,  1916  (Code  1913, 
J  2723),  is  not  aflfected  or  abrogated  by  section 
50a  of  said  chapter,  being  chapter  79,  Acts  1915 
(Code  Supp.  1918,  c.  50,  $  68a  [sec.  2622al),  re- 
quiring a  counter  affidavit  as  therein  provided  as 
a  pre-reqnisite  to  the  filing  of  any  answer  to  the 
action  and  to  malce  defense  thereto.  He  may  not- 
withstanding said  section  50a  file  with  his  an- 
swer such  counter  affidavit  upon  appeal  in  the 
circuit  court. 

2.  Justices  of  the  Peace  «=»174(4)  —  Ap- 
peals—New Pleadings. 

The  provision  of  said  section  169,  that  ap- 
peals may  be  tried  npon  the  pleading's  made  up 
in  the  justice's  court,  or  upon  amended  pleadings 


before  or  during  the  trial,  interpreted  in  the 
light  of  our  decisions  relating  to  proceeding  be* 
fore  justices,  does  not  limit  the  parties  strictly 
to  amendment  of  pleadings  filed  before  the  jus- 
tice, but  includes  new  and  different  pleadings 
when  necessary  to  the  ends  of  justice. 

3.  Justices  of  the  Peace  ^=>92,  174(3)— Ap- 
peal—A  ffid  a  vrrs. 

The  affidavit  of  the  plaintiff  filed  before  the 
justice  pursuant  to  said  section  50a,  which,  as 
in  this  case,  omits  substantial  requirements  of 
that  section,  should  be  treated  as  ineffectual  ei- 
ther in  the  justice's  court  or  upon  the  trial  de 
novo  upon  appeal  in  the  circuit  court  to  cut  off 
proper  defenses  or  preclude  the  defendant  from 
filing  with  his  answer  his  counter  affidavit  as 
provided  by  said  statute. 

4.  Justices  of  the  Peace  ^c»174(3)— Appeal 
—Affidavits— Statute. 

Such  a  statute  as  said  section  50a  should  be 
so  construed  as  to  operate  in  harmony  with  the 
general  statute  and  not  to  infringe  upon  it  when 
the  terms  thereof  fairly  and  reasonably  consid* 
ered  will  permit  such  construction. 

Error  to  Circuit  Court,  Wyoming  County. 

Action  by  Dan  W,  Cook  against  tlie  Con- 
tinental Casualty  Company.  From  a  judg- 
ment of  the  circuit  court  in  favor  of  plain- 
tiff, on  appeal  from  a  judgment  of  a  justice, 
defendant  brings  error.  Reversed,  appeal 
reinstated,  and  case  remanded  to  circuit 
court  for  further  proceedings. 

Childers  &  Gorby,  of  Pineville,  for  plain- 
tiff in  error.  F.  B.  Shannon,  of  Pineville, 
for  defendant  in  error. 

MILLER,  J.  This  is  a  writ  of  error  by 
defendant  to  the  judgment  of  the  circuit 
court  rendered  against  it  in  favor  of  plain- 
tiff upon  an  appeal  by  it  from  the  judgment 
of  a  justice. 

Defendant  is  a  foreign  corporation  and 
service  of  the  summons  of  the  justice  was 
had  upon  it  by  acceptance  of  the  Auditor 
only,  which  of  course  was  sufficient  to  confer 
jurisdiction,  but  for  some  reason  not  appar- 
ent from  the  record  defendant  did  not  ap- 
pear before  the  justice  to  make  defense  to 
the  action. 

No  formal  complaint  was  filed  before  the 
justice,  but  according  to  the  summons  plain- 
tiflCs  action  was  for  the  recovery  of  money 
due  on  contract  in  which  he  would  claim 
judgment  for  $300.00,  exclusive  of  interest 
and  costs.  The  transcript  of  the  justice's 
docket  makes  no  note  of  the  filing  of  any 
complaint  or  claim  by  plaintiff  on  the  date 
of  the  summons ;  but,  on  December  23,  1916, 
the  return  day  thereof,  his  docket  shows 
that  plaintiff  with  his  attorney  appeared 
and  filed  a  sworn  statement  of  account 
against  the  defendant  for  the  sum  of  $150.00. 
alleged  to  be  due  on  health  and  accident 
policy  No.  3336756,  covering  illness  from  Sep- 
tember 1,  1916,  to  November  17,  1916,  with 
afiSdavit  thereto  that  the  defendant  corpora- 
tion "is  due  him  the' sum  of  $150.00,  as  per 
above  itemized  statement,  and  that  said  Con- 
tinental Casualty  Company,  a  corporation, 
is   due   affiant   said   sum   of  $150.00,   after 
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allowliig  all  credits,  counter  claims  and  seta- 
off."  After  waiting  one  hour,  and  without 
other  evidence  than  the  affidaviti  the  Justice 
proceeded  to  pronounce  judgment  for  plain- 
tiff against  defendant  for  the  sum  claimed 
by  him  therein.  Subsequently,  on  January  2, 
1917,  defendant  appeared  before  the  jus- 
tice and  applied  for  an  appeal,  which,  upon 
filing  a  proper  bond  approved  by  the  justice, 
was  awarded,  and  the  transcript  and  papers 
in  the  action  were  duly  certified  to  the  ap- 
pellate court,  where  the  case  was  duly  dock- 
eted. On  February  12,  1917,  in  the  circuit 
court,  defendant  appeared  and  tendered  and 
asked  leave  to  file  its  counter  afl9davit,  re- 
quired by  section  50a,  chapter  50,  Barnes' 
Code,  1916,  which  was"  objected  to  by  plain- 
tiff, but  for  reasons  appearing  to  the  court 
the  motion  was  not  then  passed  upon  and 
the  case  was  continued  to  the  next  term. 

At  the  subsequent  May  term  the  order  en- 
tered in  the  case  shows  that  the  plaintiff 
then  tendered,  and,  over  defendant's  objec- 
tion and  demurrer  thereto  and  motion  to 
quash  the  same,  overruled,  was  permitted  to 
file,  a  special  plea  challenging  the  juris- 
diction of  the  circuit  court  upon  said  appeal 
for  the  reasons  and  upon  the*  grounds  al- 
leged therein  that  defendant  had  made  no 
appearance  before  the  justice  and  filed  no 
counter  aflldavit  to  the  afl9davlt  filed  by 
plaintiff,  and  wherefore  it  was  alleged  the 
court  had  no  jurisdiction  of  said  appeal. 
Thereupon  upon  said  grounds  the  court  was 
of  opinion  to  sustain  plaintiff's  motion  to 
dismiss  said  appeal,  when,  as  shown  by  the 
same  order,  the  defendant  again  tendered 
and  offered  to  file  its  counter  affidavit  and 
also  an  affidavit  of  diligence,  but  upon  objec- 
tion thereto  the  court  again  denied  defend- 
ant the  right  to  file  said  affidavits  and  under- 
took to  and  did  pronounce  judgment  against 
it  and  the  sureties-  on  its  appeal  bond  for 
the  sum  of  $15375,  being  the  aggregate  of 
the  principal,  interest  and  costs,  as  found  by 
the  justice,  with  interest  thereon  until  paid 
and  costs.  The  defendant  moved  to  set  aside 
said  judgment  and  grant  it  a  new  trial, 
which  was  overruled,  and  defendant  ex- 
cepted. On  the  following  day,  May  25,  1917, 
the  court  apparently  of  its  own  motion  en- 
tered an  order  setting  aside  said  judgment 
as  having  been  improvidently  entered,  and 
by  agreement  of  counsel  as  the  order  recites 
the  case  was  continued  until  the  next  term. 

On  August  22,  1917,  when  the  case  was 
again  called  defendant  again  tendered  and 
asked  leave  to  file  its  counter  affidavit  as  re- 
quired by  snid  section  50a,  chapter  50, 
Barnes'  Code,  which  was  again  objected  to 
by  plaintiff  and  the  objection  sustained,  and 
then  over  defendant's  objection  and  excep- 
tion, and  demurrer  thereto,  overruled,  plain- 
tiff was  again  permitted  to  file  his  said  plea 
to  the  jurisdiction  of  the  court,  and  there- 
upon, on  motion  of  plaintiff  and  upon  the 
grounds  set  forth  in  his  said  plea,  the  court 


was  again  of  opinion  to  and  did  dismiss  said 
appeal  with  costs  to  plaintiff  agalDst  de- 
fendant and  the  sureties  on  its  appeal  bond, 
but  omitting  judgment  for  the  debt  as  in 
the  previous  judgment  which  was  set  aaide 
as  having  been  improvidently  awarded-  The 
last  judgment  is  the  one  to  which  the  present 
writ  of  error  Is  directed. 

[1-3]  The  primary  question  presented  for 
decision  is,  has  section  50a  of  chapter  50, 
Barnes'  Code,  1916,  being  chapter  79,  Acts 
1915,  so  modified  the  law  as  it  previously 
existed  as  to  make  it  a  condition  precedent 
to  the  right  of  a  defendant  to  appeal  from 
the  judgment  of  a  justice  and  to  give  the 
circuit  court  jurisdiction  of  such  appeal  tbat 
he  should  have  appeared  before  the  justice 
and  filed  his  plea  or  answer  with  counter 
affidavit  as  provided  therein  and  made  de- 
fense in  the  justice's  court?    Although  sec- 
tion 2,  of  chapter  79,  of  said  Act  of  1915, 
repeals  all  acts  and  parts  of  acts  inconsistent 
therewith,  we  do  not  think  it  was  intended 
to  make  any  change  in  the  provisions  of 
said  chapter  50,  relating  to  the  right  of  ap- 
peal to  the  circuit  court     That  act  is  an 
independent  statute.     It  does  not  purport 
to  be  an   amendment  or  addition   to   said 
chapter^  of  the  Code ;  besides  there  Is  noth- 
ing in  it  inconsistent  with  any  section  or 
provision  of  said  chapter.    Section  163  there- 
of provides  that  in  all  cases  an  appeal  shall 
lie  under  the  regulations  therein  prescribed 
from  the  judgment  of  a  justice  to  the  circuit 
court  of  the  county,  when  the  amount  in 
controversy  on  the  trial  before  the  Justice 
exceeds  fifteen  dollars,  exclusive  of  interest 
and  costs,  or  the  case  involves  the  freedom 
of  a  person,  the  validity  of  a  law  or  an  or- 
dinance, etc.     And  all  that  is  required  by 
section  164  of  that  chapter  la  that  within 
ten  days  after  the  judgment  rendered  appel- 
lant shall  give  a  bond  as  therein  provided 
and   approved   by   the   justice.     When   this 
has  been  done  the  appeal  is  thereby  perfect- 
ed and  its  effect,  unless  changed  by  the  new 
statute,  as  has  been  before  decided,  is  to 
vacate  the  judgment  of  the  justice  and  ren- 
der it  ineffectual;   and  the  function  of  such 
appeal  is  to  transfer  the  case  from  the  jus- 
tice's court  to  the  circuit  court  for  a  new 
trial,  irrespective  of  the  judgment  of  the 
justice  and  uninfluenced  thereby;   the  judg- 
ment of  the  justice  is  not  even  available 
evidence  for  the  appellee  on  the  trial  in  the 
circuit  court,     Hogg's  Treatise  and  Forms, 
section  654 ;  Evans  v.  Taylor,  28  W.  Va.  184; 
Chenowith  v.  Keenan,  61  W.  Va.  108,  55  S. 
E.  991 ;    Elkins  v.  Michael,  65  W.  Va.  503. 
64  S.  E.  619.    And  so  effectually  does  sndi 
an  appeal  transfer  the  case  into  the  api)el- 
late  court  that  the  appellant  can  not  dis- 
miss his  appeal,  nor  ask  or  obtain  judgment 
except  upon  proof  of  his  case;   the  judgment 
of  the  justice  can  not  be  made  the  basis  for 
affirmance  of  the  judgment  of  the  inferior 
tribunal.    Elkins  v.  Michael,  supra ;  Town  of 
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Rowlesburg  v.  Zelano,  74  W.  Va.  142,  81  S.  B. 
732;  Whelan  v.  Railroad  Co.,  70  W.  Va. 
442,  74  S.  E.  410.  Moreover,  section  169  of 
chapter  50  specifically  provides  that  the 
cause  shall  be  determined  in  the  circuit 
court  without  reference  to  the  judgment  of 
the  Justice,  on  the  principles  of  law  and 
equity. 

Moreover,  prior  to  the  enactment  of  said 
section  56a,  it  was  regarded  unnecessary  for 
the  defendant  to  have  appeared  in  the  jus- 
tice's court,  or  filed  any  pleading  there  as 
a  condition  of  his  right  to  appeal.  In  Jones 
V.  Browse,  32  W.  Va.  444,  9  S.  E.  873,  judg- 
ment was  rendered  by  the  justice  on  default 
of  appearance  by  defendant,  and  defendant, 
as  in  this  case,  appealed  to  the  circuit  court, 
where  for  the  first  time  he  appeared  and 
filed  his  pleas.  It  was  held  to  be  error  to 
deny  him  his  plea,  and  the  case  was  reversed 
and  remanded  for  further  proceedings.  De- 
fendant's right  to  make  defense  in  the  cir- 
cuit court  was  not  even  questioned  in  that 
case.  In  Longacre  Colliery  Co.  v.  Creel, 
67  W,  Va.  347,  50  S.  B.  430,  the  judgment  ot 
the  justice  was  for  the  defendant  without 
pleadings  to  support  it,  and  upon  appeal  this 
judgment  was  reversed  by  this  court  and 
remanded  to  the  circuit  court  In  order  that 
proper  pleadings  might  be  filed  therein  and 
the  case  properly  heard  and  determined  in 
that  court.  In  Poole  v.  Dllworth,  26  W. 
Va.  583,  the  right  to  file  new  pleadings  in 
the  circuit  court,  not  strictly  amendments  of 
some  pleadings  before  the  justice,  was  rec- 
ognized and  afiSrmed. 

It  is  true  section  169  of  said  chapter  50 
provides  that: 

"The  appeal  may  b©  tried  upon  the  pleadings 
made  up  in  the  justice's  court,  or  the  pleadings 
may  be  amended  before  or  during  the  truil  of  the 
appeal,  when  substantial  justice  will  be  promot- 
ed by  the  amendment." 

But  as  we  have  seen  from  the  cases  just 
cited  this  statute  has  never  been  construed 
to  limit  the  parties  to  amendment  of  plead- 
ings filed  before  the  justice,  but  In  a  broad- 
er and  more  comprehensive  sense  as  includ- 
ing new  and  different  pleadings  when  neces- 
sary to  the  ends  of  justice.  To  construe 
the  statute  otherwise  would  be  to  deny  rath- 
er than  promote  justice,  and  to  Impose  more 
technical  rules  In  such  cases  than  obtain 
in  cases  begun  and  prosecuted  In  the  circuit 
courts.  "An  appeal  from  the  judgment  of 
a  justice,  which  under  the  law  Is  tried  de 
novo  In  the  appellate  court.  Is  a  continua- 
tion of  the  same  action,"  not  a  new  suit 
Bratt  V.  Marum,  24  W.  Va.  652. 

What  effect  then  should  be  given  said  sec- 
tion 50a,  on  the  right  of  a  defendant  and 
appellant  to  file  his  counter  aflBdavit  and 
answer  In  the  appellate  court?  This  stat- 
ute was  evidently  copied  from  section  46, 
chapter  125  (sec,  4800),  of  the  Code.  The 
language  is  substantially  the  same.  To  cut 
off  defenses  under  that  statute,  as  has  been 
decided,   plaintiff's   affidavit  must   substan- 


tially comply  with  the  requirements  thereof. 
The  statute  now  Involved  is  that: 

"Where  the  plaintiff  has  filed  with  the  jnatice 
on  or  before  the  return  da^  of  the  sammons,  a 
complete  statement  of  the  items  of  his  account, 
together  with  an  affidavit  stating  that  there  is, 
as  he  verily  believes,  due  and  unpaid  to  him 
from  the  defendant^  including  principal  and  in- 
terest, after  deductmg  all  payments,  credits  and 
sets-off  made  by  the  defendant,  and  to  which  he 
is  entitled,  a  sum  certain  to  be  named  in<  the 
affidavit,  no  answer  shall  be  filed  before  the  jus- 
tice, unless  defendant  shall  file  with  his  answer, 
his  affidavit  stating  that  there  is  not,  as  he  ver- 
ily believes,  any  sum  due  from  him  to  the  plain- 
tiff upon  the  demand  or  demands  stated  in  said 
summons;  or  stating  a  sum  certain  less  than 
stated  in  the  affidavit,  which,  as  he  verily  be-  ' 
lieves,  is  all  that  is  due  from  him  to  the  plaintiff 
upon  the  demand  or  demands  stated  in  the  sum- 
mons." 

The  affidavit  of  the  plaintiff  in  this  case 
Interpreted  in  the  light  of  our  decisions  con- 
struing like  or  similar  provisions  of  section 
46  of  chapter  125  of  the  Code,  Is  not  a  strict 
or  even  substantial  compliance  with  the 
requirements  of  said  section  50a.  All  that 
plaintiff's  affidavit  says  is  that  there  "is 
due  him  the  sum  of  $150.00  as  per  above 
Itemized  statement,  and  that  said  Continen- 
tal Casualty  Company,  a  corporation.  Is  due 
affiant  the  said  sum  of  $150.00,  after  allow- 
ing all  credits,  counter  claims  and  setfroff." 
What  the  statute  required  of  him  was  "an 
affidavit  stating  that  there  Is,  as  he  verily 
helieves,  due  and  unpaid  to  him  from  the 
defendant,  including  principal  and  interest, 
after  deducting  all  payments,  credits  and 
sets  off  made  hy  the  defeTuULnt,  and  to  which 
he  is  erUUled,**  a  sum  certain.  All  the 
words  of  the  statute  which  we  have  Italicized 
we  observe  are  wholly  omitted  from  plain- 
tiff's affidavit;  and  are  they  not  substantial 
provisions  thereof?  In  Vinson  v.  Norfolk 
&  Western  Ry.  Co.,  37  W.  Va.  598,  16  S.  E. 
802,  we  held  that  an  affidavit  by  plaintiff 
which  does  not  comply  with  the  prescribed 
requirements  will  not  exclude  a  plea,  though 
the  plea  be  not  accompanied  by  the  affida- 
vit required,  pt  defendant  And  in  Mar- 
stUler  V.  Ward,  52  W.  Va.  74,  43  S.  B.  178, 
we  held  that  an  affidavit  of  plaintiff  that 
there  is  "due"  him  a  certain  sum.  Instead 
of  saying  that  there  is  "due  ai^d  unpaid,"  Is 
not  a  sufficient  affidavit  to  call  for  judgment 
under  said  statute  by  reason  of  the  absence 
of  the  words  "and  unpaid."  So,  also,  in 
Vinson  V.  Norfolk  &  Western  Ry.  Co.,  supra, 
we  decided  that  an  affidavit  omitting  the 
words  "after  deducting  all  payments,  cred- 
its, and  sets-off  made  by  the  defendant,  and 
to  which  he  is  entitled,"  or  words  to  the 
same  effect.  Is  not  sufficient.  True  in  the 
case  at  bar  defendant  made  no  objection  to 
the  sufficiency  of  plaintiff's  affidavit,  and 
tendered  its  counter  affidavit  which  com- 
plies strictly  with  the  statute,  but  was  de- 
nied the  right  to  file  the  same.  Clearly  the 
court  erred  in  rejecting  its  answer  and 
counter  affidavit.  If  for  no  other  ground  than 
the  insufficiency  of  the  plaintiff's  affidavit. 
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[4]  It  Is  manifest  that  the  only  purpose  of 
section  50a,  being  chapter  79,  Acts  1915,  was 
to  regulate  the  practice  in  justice's  courts, 
and  of  course  also  upon  appeal  in  the  cir- 
cuit courts,  not  to  cut  off  such  appeals,  or 
to  deny  rights  given  by  chapter  50,  of  the 
Code.  The  object  of  the  corresponding  pro- 
visions of  section  40,  of  chapter  125,  as  is 
evident  frora  the  context,  was  to  cut  off  dil- 
atory pleas,  or  other  defenses,  and  preserve 
to  plaintiff  his  office  judgment  entered  at 
rules,  unless  the  defendant  should  file  his 
counter  affidavit  with  his  plea  or  answer 
as  required  to  set  aside  the  office  judgment, 
«  and  so  as  to  let  him  in  to  defend  the  action. 
But  as  there  is  no  such  thing  as  an  office 
judgment  in  a  justice's  court  to  be  set  aside 
with  limitation  thereon,  section  50a  could 
be  given  no  construction  by  analogy  or  oth- 
erwise to  preserve  the  judgment  as  per  affi- 
davit of  plaintiff.  To  give  the  statute  a 
construction  that  would  cut  off  appeals  from 
judgments  of  justices  would  be  to  ignore 
well  recognized  principles  of  construction 
and  to  effectually  cut  off  appeals  by  defend- 
ants in  cases  where  no  appearance  or  plead- 
ings have  been  made  by  him  before  the  jus- 
tice. A  new  statute  like  this  should  be  so 
construed  as  to  operate  in  harmony  with 
the  general  statute  and  not  to  infringe  upon 
it  when  the  terms  thereof  fairly  and  reason- 
ably construed  will  permit  such  construction. 
Reeves  v,  Ross,  62  W.  Va.  7,  57  S.  E.  284. 
See,  also,  State  v.  Nangle,  95  S.  E.  833, 
decided  cotemporaneously  herewith.  And 
we  suggest  not  as  a  point  of  decision,  but 
arguendo,  that  to  give  the  statute  the  con- 
struction contended  for  by  appellee,  a  de- 
fendant might  thereby  be  denied  trial  by 
jury  according  to  the  course  of  the  common 
law,  in  cases  In  which  this  right  is  guaran- 
teed by  the  Constitution. 

Our  conrl!i?1nn  Is  to  reverse  the  judgment, 
reinstate  the  appeal,  and  remand  the  case  to 
the  circuit  court  for  further  proceedings  to 
be  had  therein  in  accordance  herewith  and 
further  according  to  rules  and  principles 
applicable  in  such  cases. 


(82  w.  Va.  a?) 

CAPEHART   ▼.    BOARD    OF   EDUCATION 
OF  GRAHAM  DIST.     (No.  3502.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1918.) 

(Bylldbun  hy  the  Court.) 

1.  Schools  and  Scitool  Districts  ^==>128  — 
Teachebs  —  Excused  fbom  Institute  At- 
tendances-Certificate. 
One  proposing  to  teach  school  who  is.  under 
the  provisions  of  section  106  of  chapter  45  of  the 
Code  of  1913  (sec.  2161),  excused  from  institute 
attendance  by  the  county  superintendent  of  the 
county  in  which  he  proposes  to  teach,  for  some 
reason  deemed  sufficient  by  such  county  super- 
intendent, need  not  have  a  certificate  of  such 
fact  in   writing,  in   order  to  have  the  benefit 
thereof. 


2.  Schools  and  School  Districts  ^=»135(4} 
—Appointment  of  Teacher— Writing. 

The  appointment  of  a  teacher  by  trustees  of 
a  subdistrlct  under  the  provisions  of  section  56 
of  chapter  45  of  the  Code  of  1913  (sec.  2097), 
to  be  binding  upon  the  board  of  education,  must 
be  in  writing. 

3.  Schools  and  School  Districts  C=>57  — 
Board  of  Education— Notice  of  Meeting. 

It  is  immaterial  whether  all  of  the  members 
of  the  board  of  education  have  notice  of  a  f?pe- 
cial  meeting,  in  accordance  with  the  proTisions 
of  section  32  of  chapter  45  of  the  Code  of  1913 
(!*ec.  2071),  or  not,  where  it  appears  from  the 
minutes  of  said  meeting  that  all  of  the  members 
of  said  board  were  present  thereat  and  partici- 
pated therein. 

4.  ScirooLs  and  School  Districts  ^=>42(2)— 
Establishment  of  Graded  School— Stat- 
ute, 

Where,  in  a  district,  the  conditions  exist 
which  are  required  for  the  establishment  of  a 
graded  school,  in  accordance  with  the  provisions 
of  section  28  of  chapter  45  of  the  C3ode  of  1913 
(sec.  2066),  and  the  board  of  education  and  other 
school  officers  of  said  district  treat  such  school 
as  a  graded  school,  and  it  is  in  fact  conducted  as 
such  graded  school,  it  will  be  considered  and  held 
to  be  such,  notwithstanding  no  formal  order  may 
have  been  entered  by  the  board  of  education  so 
designating  it. 

5.  Officers  ®=>103— Authority. 

One  dealing  with  a  public  officer  must  in- 
form himself  as  to  the  authority  possessed  by 
such  officer.  The  public  will  be  bound  by  the  acts 
of  a  public  officer  only  so  far  as  he  possesses  au- 
thority to  act. 

6.  ScnoO'T^  and  School  Districts  ^=>135(1) 
—  Employment  of  Teachers  —  Power  of 
Board  of  Education. 

Where  a  board  of  education  takes  charge  of 
a  graded  school  and  relieves  the  trustees  of  the 
subdistrlct  from  their  duties  in  regard  thereto, 
such  trustees  have  no  authority  to  employ  a 
teacher,  or  teachers,  for  such  schooU  or  for  any 
grade  therein. 

Error  to  Circuit  Court,  Mason  County. 

Action  by  Mary  Capehart  against  the  Board 
of  Education  of  Graham  District.  From  a 
Judgment  for  plaintiff,  rendered  by  the  cir- 
cuit court  on  appeal  from  Justice  of  the 
peace,  defendant  brings  error.  Reversed, 
verdict  set  aside,  and  cause  remanded  for 
new  trial. 

Musgrave  &  Blessing  and  John  E.  Beller, 
all  of  Point  Pleasant,  for  plaintiff  in  error. 
B.  H.  Blagg,  Rankin  Wiley,  and  Somerrille 
&  Somerville,  all  of  Point  Pleasant,  for  de- 
fendant in  error. 

RITZ,  J.  To  recover  salary  claimed  to  be 
due  her  by  the  board  of  education  of  Gra- 
ham district,  in  Mason  county,  the  plaintiff 
instituted  this  suit  before  a  Justice  of  the 
peace,  where  she  had  Judgment  for  the 
amount  claimed,  to  wit,  $210,  being  six 
months'  salary,  at  the  rate  of  $35  per  month. 
Upon  an  appeal  from  this  Judgment  to  the 
circuit  court  of  Mason  county,  a  like  Judg- 
ment was  rendered  against  the  defendant, 
and  this  writ  of  error  is  prosecuted  thereta 

On  the  23d  day  of  July,  1914,  the  trustees 
of  the  subdistrlct  known  as  New  Haven  met 
at  the  schoolbouse  in  said  district,  and  select- 
ed the  plaintiff  to  teach  the  primary  grade 
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in  tbe  New  Haven  school  for  the  next  school 
year.  At  that  time  the  plaintiff  had  no  cer- 
tificate authorizing  her  to  teach  school,  but 
she  claimed  that  she  had  taken  examina- 
tions, as  a  result  of  which  she  subsequently 
procured  a  certificate.  The  trustees,  how- 
ever, entered  into  no  contract  in  writing  at 
that  time  with  the  plaintiff.  Thereafter,  on 
the  1st  day  of  August,  the  board  of  educa- 
tion of  the  district  held  a  meeting  and  passed 
a  resolution  taking  over  the  management  of 
the  New  Haven  school,  and  relieving  the 
trustees  of  any  duties  in  regard  thereto,  in- 
cluding the  duty  of  employing  teachers.  The 
trustees  claim  not  to  have  been  advised  of 
this  fact,  and  on  the  22d  day  of  August  en- 
tered into  a  contract  in  writing  with  the 
plaintiff  employing  her  as  teacher  for  the 
primary  grade  in  said  New  Haven  school. 
Prior  to  this  date,  however,  to  wit,  on  the 
10th  day  of  August,  the  board  of  education 
selected  teachers  for  all  of  the  grades  in 
said  school.  It  appears  that  at  the  time  the 
board  was  in  session  for  this  purpose  two  of 
its  members  inquired  of  the  plaintiff  if  she 
had  a  certificate  authorizing  her  to  teach 
school,  and  she  advised  that  she  had  not 
These  two  members  state  that  she  told  them 
in  addition  that  she  did  not  know  whether 
she  would  secure  a  certificate.  She  states 
that  she  told  them  that  she  did  not  have  a 
certificate,  but  she  had  grades  entitling  her 
to  a  certificate.  This  Information  was  de- 
sired by  the  board  of  education  with  a  view 
of  determining  whether  they  would  employ 
her.  Upon  ascertaining  that  she  did  not 
have  a  certificate,  they  employed  a  full  quota 
of  teachers  aside  from  tbe  plaintiff.  When 
the  plaintiff  presented  herself  to  teach  school 
at  the  opening  of  the  school  term  she  was  de- 
nied the  opportunity  to  enter  upon  the  work 
under  the  contract  made  by  her  with  the^ 
trustees  on  the  22d  day  of  August,  and  she' 
states  that,  on  account  of  its  being  so  late  in 
tbe  season,  she  was  unable  to  get  another 
school,  and  consequently  lost  the  salary  she 
would  have  received  as  teacher  for  the  six 
months  for  which  she  had  contracted  to 
teach  the  New  Haven  school,  to  wit,  the  sum 
of  $210.  A  great  many  questions  are  pre- 
sented by  counsel  on  either  side  of  this  case, 
but,  stripped  of  all  unnecessary  verbiage,  the 
controversy  resolves  Itself  into  a  solution  of 
the  question  of  whether  or  not  the  plaintiff 
had  a  valid  contract  with  the  trustees  to 
teach  the  primary  grade  in  the  New  Haven 
school. 

[1-8]  The  first  ground  relied  upon  by  the 
defendant  to  defeat  the  recovery  here  is  that 
the  plaintiff  did  not  have  a  certificate  show- 
ing her  attendance  at  the  institute  during 
the  year  1914,  nor  did  she  have  a  certificate 
excusing  her  from  such  attendance  It  is  con- 
ceded that  the  plaintiff  did  not  attend  the  in- 
stitute for  five  days  during  that  year,  as  is 
contemplated  by  tbe  law,  but  that  she  attend- 
ed only  one  day.  She  says,  however,  that  she 
was  excused  from  attendance  by  the  county 


superintendent  on  account  of  her  Illness  and 
the  illness  of  her  mother.  Under  the  law 
the  county  superintendent  had  the  authority 
to  excuse  her.  He  does  not  deny  that  he  did 
so  excuse  her,  although  he  was  a  witness  for 
the  defendant  in  this  gase.  The  insistence 
of  the  defendant  is  that,  in  order  for  such 
an  excuse  to  be  valid,  it  must  be  in  writing. 
The  statute  does  not  say  so,  and  we  see  no 
reason  for  placing  such  a  strict  construction 
upon  the  language  used.  -The  statute  makes 
it  the  duty  of  the  county  superintendent  to 
see  that  no  one  teaches  in  the  schools  of  his 
county  unless  he  has  attended  the  institute 
for  five  days,  or  been  excused  from  such  at- 
tendance for  a  good  and  sufficient  reason. 
The  county  superintendent  who  is  authorized 
to  excuse  the  teacher  from  institute  attend- 
ance Is  the  county  superintendent  of  the 
county  in  which  such  teacher  proposes  to 
teach,  and  we  can  see  no  reason  why  he 
should  be  required  to  give  a  certificate  of 
the  excuse  In  writing  when  he  is  the  only 
party  charged  with  the  execution  of  this  pro- 
vision of  the  law. 

The  defendant  contends,  also,  that  the 
plaintiff  did  not  have  a  valid  contract  with 
the  trustees  by  reason  of  her  selection  as  a 
teacher  on  the  23d  day  of  July,  because  such 
appointment  was  not  in  writing,  as  required 
by  the  statute.  The  language  of  the  statute 
provides  that  the  appointment  of  a  teacher 
shall  be  in  writing  upon  the  form  prescribed 
by  the  state  superintendent ;  and  in  the  case 
of  Casto  V.  Board  of  Education,  38  W.  Va. 
707,  18  S.  E.  923,  It  was  held  that  this  provi- 
sion is  mandatory,  and  that  unless  the  con- 
tract was  in  writing  it  would  not  be  binding 
upon  the  board  of  education,  so  that  the  ac- 
tion of  the  trustees  on  the  23d  day  of  July, 
in  selecting  the  plaintiff  to  teach  the  pri- 
mary grade  In  the  New  Haven  school,  did 
not  constitute  a  valid  appointment  of  her 
as  such  teacher.  In  order  to  make  the  same 
valid,  it  required  that  a  writing  be  entered 
Into  either  at  that  time,  or  some  subsequent 
time. 

It  is  also  insisted  that,  because  of  the 
fact  that  plaintiff  had  no  certificate  at  that 
time,  the  trustees  could  not  enter  Into  a  con- 
tract with  her.  We  are  not  prepared  to  say 
that  if  the  trustees  of  a  subdlstrict  contract- 
ed in  writing  with  a  teacher  who  did  not 
have  a  certificate,  and  the  teacher  subse- 
quently procured  a  certificate  before  entering 
upon  the  discharge  of  his  duties  under  the 
contract,  it  might  not  be  a  valid  and  binding 
contract.  That  question  does  not  arise  In  this 
case,  for  the  reason  that  the  trustees  did 
not,  at  the  time  they  first  made  the  appoint- 
ment, make  It  In  writing.  It  is  contended, 
however,  that  inasmuch  as  the  trustees  sub- 
sequently, on  the  22d  day  of  August,  enter- 
ed into  a  written  contract  upon  the  form 
prescribed  by  the  state  superintendent,  the 
board  of  education  is  bound ;  and  this  might 
be  true  were  it  not  for  '^he  fact  that  prior 
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to  that  time  the  hoard  of  education,  as  It 
had  a  right  to  do  tinder  the  law,  took  over 
the  control  of  the  graded  school  at  New  Ha- 
ven from  the  trustees,  and  relieved  the  trus- 
tees from  further  responsibilities  or  duties  In 
connection  therewith.  After  the  1st  of  Au- 
gust the  trustees  of  this  subdlstrict  had  no 
authority  to  employ  teachers  for  the  New 
Haven  school,  if  the  action  of  the  board  of 
education  in  withdrawing  the  control  of  the 
school  from  the  trustees  was  valid.  It  is 
contended,  however,  that  this  action  was  not 
valid,  because  it  is  shown  that  it  was  at  a 
special  meeting  of  the  board,  and  it  does  not 
appear  that  notice  of  this  meeting,  specify- 
ing the  purposes  thereof,  was  given  to  all. 
of  the  members.  It  is  true  the  minutes  of 
this  meeting  show  that  it  was  a  special  meet- 
ing. Whether  the  minutes  show  that  notice 
of  this  meeting  was  given  to  all  of  the  mem- 
bers we  do  not  know.  The  minutes  do  show* 
however,  that  all  of  the  members  of  the  board 
of  education  were  present  at  the  meeting. 
It  is  true  it  has  been  held  that,  in  order  to 
make  the  action  of  a  county  court  valid 
when  the  same  is  at  a  special  meeting  of  the 
court,  the  record  must  show  that  notice  there- 
of was  posted  as  required  by  law,  and  that 
the  purpose  of  the  meeting  was  set  out  In  the 
notice.  It  is  clear  from  that  statute  that  the 
notice  Is  given  for  the  benefit  of  the  public, 
and  it  Is  equally  as  clear  that  the  notice  pre- 
scribed for  the  members  of  a  board  of  edu- 
cation of  a  special  meeting  of  the  board  Is 
for  the  benefit  of  the  members.  Where  the 
notice  is  required  for  the  benefit  of  those  hav- 
ing business  to  transact  with  the  board  or 
tribunal.  It  may  be  said  that  the  minutes  of 
the  meeting  must  show  that  such  notice  was 
posted  as  the  law  requires;  but  where,  as  In 
the  case  of  special  meetings  of  the  board  of 
education,  the  only  purpose  of  the  notice  is 
that  the  members  of  the  board  may  be  in- 
formed of  such  meeting,  and  the  purpose  of  It, 
It  Is  dispensed  with  by  the  presence  of  all 
members  at  the  meeting.  Their  presence  Is 
proof  that  they  had  notice  of  the  meeting. 
Lee  V.  Mitchell,  108  Ark.  1,  156  S.  W.  450. 

[4-6]  Again,  it  Is  contended  that  It  does  not 
appear  that  the  board  of  education  ever  es- 
tablished the  New  Haven  school  as  a  graded 
school.  It  may  be  said  that  it  clearly  ap- 
pears from  the  record  In  this  case  that  the 
board  of  education  of  this  district  treated 
this  school  as  a  graded  school  not  only  for 
that  year,  but  for  some  years  before  that. 
Whether  any  formal  order  had  ever  been  en- 
tered upon  the  record  showing  that  it  was  a 
graded  school  does  not  appear.  The  superin- 
tendent testifies  that  it  was  a  graded  school. 
The  contract  which  the  plalntifiF  made  with 
the  trustees  shows  that  she  treated  It  as  a 
graded  school,  because  she  contracted  to 
teach  the  primary  grade.  It  is  shown  that 
It  was  a  school  of  two  or  more  rooms,  in 
which  the  pupils  were  graded  In  accordance 
with  their  intellectual  attainments;  and  it 
may  be  said  that  where  physical  facts  exist 


which  are  necessary  to  make  a  graded  school 
under  the  provisions  of  law,  and  the  school 
authorities  treat  such  a  school  as  a  graded 
school.  It  will  be  considered  as  such  whether 
any  formal  order  was  ever  entered  establish- 
ing It  as  a  graded  school  or  not  We  con- 
clude, therefore,  that  the  order  of  the  board 
of  education  made  on  the  1st  day  of  August 
was  a  valid  and  binding  order,  and  deprir- 
ed  the  trustees  of  authority  to  appc^nt  teach- 
ers for  the  New  Haven  schooL  The  trustees, 
however,  say  that  they  had  no  notice  that 
this  order  had  been  made  at  the  time  they 
entered  into  the  contract  In  writing  with  the 
plaintiff,  and  the  plaintiff  says  likewise  that 
she  had  no  notice  of  the  entry  of  such  order. 
Can  this  make  any  difference?  In  this  case 
the  plaintiff,  it  must  be  borne  in  mind,  had 
no  completed  contract  on  the  1st  of  August 
An  essential  thing  had  to  be  done  In  order  to 
complete  the  contract ;  that  is.  It  had  to  be  in 
writing  on  the  form  prescribed  by  the  state 
superintendent  of  schools.  This  was  done  on 
the  22d  day  of  August,  but  at  that  time  the 
trustees  had  no  power  to  make  any  contract 
with  her.  They  had  been  relieved  of  all 
charge  of  the  New  Haven  school.  It  may  be 
true  that  she  believed  they  had  this  right 
and  they  may  also  have  believed  that  they 
were  authorized  to  contract  with  the  plaintiff, 
but  this  can  make  no  difference.  One  deal- 
ing with  a  public  ofllcer  must  know  that  such 
officer  has  authority  to  do  the  thing  he  un- 
dertakes to  do  at  the  time  he  does  it  One 
dealing  with  a  public  officer  without  full 
knowledge  of  the  extent  of  his  authority  does 
so  at  his  peril.  The  public  will  be  bound 
only  to  the  extent  that  such  officer  has  au- 
thority, no  matter  what  his  assumed  or  ap- 
parent authority  may  be.  This  doctrine 
seems  to  be  fully  supported  by  the  authori- 
ties. 29.  Cyc.  1431;  Whiteside  v.  United 
States,  93  U.  S.  247,  23  L.  Ed.  882;  Wood- 
ward V.  Campbell,  Commissioner,  30  Ark. 
580;  Schaw  v.  Dietrichs,  1  Wils.  (Ind.)  153; 
New  York  &  Charleston  Steamship  Co.  v. 
Harbison  (C.  C.)  16  Fed.  688;  Mltdiell  v. 
Board  of  County  Commissioners,  24  Minn. 
469;  State  ex  rel.  Blakeman  v.  Hays,  52  Ma 
678;  liamar  Township  v.  City  of  I^mar,  261 
Mo.  171, 169  S.  W.  12,  Ann.  Cas,  1916D.  740; 
Delafield  v.  State  of  Illinois,  26  Wend.  (X.  T.) 
192;  Montgomery,  Sheriff,  v.  Ins.  Ca,  111 
Miss.  6,  71  South.  162.  We  are  of  the  opin- 
ion that  the  trustees  of  this  subdlstrict  had 
no  authority  to  execute  any  writing  appoint- 
ing a  teacher  after  the  1st  of  August  and 
that  their  action  in  doing  so  on  the  22d  of 
August  was  absolutely  void  and  conferred  no 
rights  upon  the  plaintiff.  This  conclusion 
renders  unnecessary  the  consideration  of 
many  other  questions  discussed  by  counsel, 
including  the  propriety  of  the  Instructions 
which  were  given  and  refused.  The  motion 
of  the  defendant  to  direct  a  verdict  in  Its 
favor  should  have  been  sustained. 
We  therefore  reverse  the  Judgiuent  of  the 


W.Va.) 


MoDEBMOTT  v.  PENTRESS  GAS  CO. 


841 


circuit  court  of  Mason  county,  set  aside  the 
verdict  of  the  Jury,  and  remand  the  cause  for 
a  new  trial. 

(82  W.  Va.  280) 

McDERMOTT  v.  PENTRESS  GAS  CO.  ct  al. 

(No.  3570.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Ai)ril  16,  1918.) 

(Syllalvs  hy  the  Court  J 

1.  Appeal  and  Ebboe  t8=»966(l)  —  Continu- 

▲NCB  ^=>7— GbOUNDS— DlBCKETION. 

A  motion  to  continue  or  delay  is  addressed 
to  the  sound  discretion  of  the  tribunal  before 
which  the  motion  is  made;  and,  unless  that 
discretion  is  abused^  the  appellate  court  cannot 
interfere. 

2.  Equity  ^=»18G— Denials— Admissions. 

Material  allegations  of  a  bill  in  equity  not 
expressly  denied  will  be  taken  as  true,  and  no 
proof  thereof  wUl  be  required. 

3.  Receivebs  ^=»35(1)  —  Appointment  —  No- 
tice OF  Application. 

Where  the  bill  prays  for  the  appointment 
of  a  receiver,  no  notice  of  application  for  the 
appointment  need  be  given  if  made  in  term; 
the  bill  itself  importing  the  notice  required. 

4.  Receivebs  €=»12S— Issuance  of  Cebtifi- 
cates. 

Equity  has  power  to  direct  the  issuance  and 
sale  01  receiver's  certificates  and  prefer  them  to 
prior  subsisting  liens  and  incOmbrances  for  the 
preservation  of  the  property  affected  from 
waste,  impairment,  or  loss  until  such  time,  as 
may  be  required  to  put  the  property  into  a 
salable  condition. 

5.  Receivebs  ^=»128— Issuance  of  Cebtifi- 
cates— Pbiobitt— Waiveb. 

But  receiver's  certificates  authorised  for  the 
operation,  improvement,  or  development  of  a 
business,  other  than,  a  railroad  or  other  utility 
of  paramount  public  importance,  cannot  law- 
fully displace  prior  liens,  unless  the  holders  of 
such  hens  waive  them  either  expressly  or  im* 
pliedly. 

Api>eal  from  Circuit  Ck>urt,  Monongalia 
County. 

Suit  by  Joseph  H.  McDermott  against  the 
Pentress  Gas  Company  and  others.  Decree 
for  plaintiff,  and  the  Pentress  Gas  Company 
and  others  appeal,  and  moved  to  reverse  un- 
der Barnes  C6de  1916,  c.  135,  §  26  (Code 
Supp.  1918,  c.  135,  §  26  [sec  5006]).  Motion 
overruled,  and  decree  aflOlrmed. 

Stewart  &  John,  of  Morgantown,  for  appel- 
lants. Cox  &  Baker,  of  Morgantown,  for  ap- 
pellee. 

LYNCH,  J.  This  case  is  before  us  upon  a 
motion  to  reverse,  a  motion  authorized  by 
section  26,  chapter  135,  Code  1916.  The 
plaintiff,  a  stockholder  and  an  alleged  cred- 
itor, brought  this  suit,  and  in  his  bill  prayed 
for  the  appointment  of  a  special  receiver  of 
the  property  of  Pentress  Gas  Company,  a 
corporation,  of  whi(^  he  was  president  and 
general  manager,  and  named  numerous  de- 
fendants  thereto,  some  of  whom  are  the  own- 
ers of  mortgage  bonds  which  are  liens  upon 
the  property,  and  others  who  represent  the 
bondholders  by  their  authority,  and  still  oth- 
ers whose  interests  are  set  out  in  that  plead- 


ing, and  also  prayed  for  an  injunction  and 
for  special  and  general  relief. 

To  the  bill  several  of  the  defendants  de- 
murred, and,  their  demurrer  being  overrul- 
ed, answered  and  in  part  denied  and  in  part 
admitted  some  of  its  allegations,  find  neither 
denied  nor  admitted  others,  and  demanded 
full  proof  of  those  not  admitted.  The  alle- 
gations are  ample  and  yet  not  unduly  prolix. 
They  charge  the  Insolvency  of  the  Pentresa 
Gas  Company ;  its  lack  of  funds  to  pay  rent- 
als due  or  about  to  become  due  upon  oil  and 
gas  leases  which  constitute  its  principal  as- 
sets ;  its  lack  of  credit  to  obtain  funds  and 
the  danger  of  loss  to  the  detriment  of  its 
secured  and  unsecured  creditors  and  its 
stockholders  without  financial  aid;  suits 
threatened  by  landowners  to  cancel  leases 
for  failure  to  drill  or  pay  rentals;  and  the 
proposal  of  the  secured  creditors  to  enforce 
the  mortgage  by  a  sale  of  the  property  and 
the  necessity  of  enjoining  the  foreclosure  un- 
der the  present  status  of  the  property,  etc. 

The  defect  pointed  out  on  demurrer  main- 
ly affects  the  sufficiency  of  the  allegations  to 
warrant  what  demurrants  conceive  to  be  the 
real  relief  sought,  namely,  a  sale  of  the  prop- 
erty under  a  decree  to  be  rendered  in  the 
cause.  But  that  defect,  if  such  it  be,  cannot 
be  considered  now,  and  not  untQ  such  a  de- 
cree is  proposed. 

[2]  In  so  far  as  the  allegations  are  admit- 
ted or  not  expressly  denied  no  proof  was  re- 
quired (section  36,  c.  125,  Code;  Hogan  v. 
Piggott,  60  W.  Va.  544,  56  S.  B.  189;  Ihrlg 
V.  Ihrig,  78  W.  Va.  860,  88  S.  B.  1010),  and 
in  so  far  as  they  are  denied  sufficiently  to 
put  the  plaintiff  to  his  proof  he  has  met  that 
burden  successfully  by  depositions  promptly 
taken  upon  due  notice,  to  which  the  respond- 
ents did  not  appear  for  any  purpose.  They 
do,  however,  complain  of  the  promptness  of 
the  court  in  appointing  the  plaintiff  as  such 
receiver  and  refusing  their  request  to  post- 
pone the  hearing  upon  the  motion  to  appoint 
to  give  them  an  opportunity  to  mature  their 
defense,  and  of  his  fitness  and  qualification 
to  administer  the  trust  and  of  the  lack  of  no- 
tice to  them  of  such  motion.  Apparently 
there  was  no  such  urgency  for  the  Immediate 
hearing  as  warranted  haste  in  making  the 
appointment  or  the  denial  of  the  proposed 
postponement  for  the  brief  period  requested, 
a  few  days  only. 

[1,3]  A  motion  to  continue  or  delay,  how- 
ever, is  addressed  to  the  sound  discretion  of 
the  tribunal  before  which  the  motion  is  made, 
and  unless  that  discretion  is  abused  the  ap- 
pellate court  cannot  Interfere;  and  no  such 
abuse  is  apparent  The  bill  itself  furnished 
all  the  notice  of  the  proposed  appointment 
which  the  respondent  could  reasonably  hope 
for  or  demand,  when  made  in  term.  Wilson 
v.  Maddox,  46  W.  Va.  641,  33  S.  B.  775 ;  Bat- 
son  V.  Findley,  52  W.  Va.  343,  43  S.  B.  142. 

While,  generally  speaking,  there  is  no  fixed 
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rule  precluding  the  appointment  of  a  party 
to  a  bill  praying  for  a  receiver  or  of  one  who 
has  vital  Interests  Involved  In  the  suit,  the 
more  prudent  course  is  to  select  some  other 
competent  and  available  person  to  act  In  that 
capacity.  The  power  so  conferred  is  great, 
and  the  administration  easily  made  oppres- 
sive, If  not  disastrous,  to  the  welfare  of  the 
persons  Interested  In  the  property  so  seques- 
tered. The  main  argument  addressed  to  us 
upon  this  motion  to  reverse  is  that  the  per- 
son named  to  exercise  these  drastic  powers 
has  produced  the  necessity  for  the  appoint- 
ment of  a  receiver,  and  that  to  perpetuate 
his  management  of  the  property  Is  the  equiv- 
alent of  perpetuating  a  management  which 
Impaired  its  value.  This  argument  is  not  en- 
tirely devoid  of  merit  The  authorized  cap- 
ital stock  of  the  Pentress  Gas  Company,  or- 
ganized in  1914,  he  sold,  and  received  the 
proceeds,  as  he  also  did  the  proceeds  of  the 
mortgage  bonds,  $200,000  less  commissions 
and  less  $52,000  retained  as  compensation  for 
the  leases  he  sold  to  it,  approximately  $300,- 
000  including  the  shares  purchased  and  now 
held  by  him.  What  he  did  with  this  amount 
of  money  is  not  disclosed,  though  doubtless 
some  of  It,  probably  the  greater  part,  was. 
expended  in  Increasing  the  value  of  the  leas- 
es by  mining  operations  on  the  lands  covered 
by  them.  But  there  Is  much  proof  to  show 
his  competency  and  skill  as  an  oil  and  gas 
producer  for  many  years,  and  none  to  show 
the  contrary,  wherefore  it  cannot  reasona* 
bly  be  said  that  he  was  not  qualified  for  the 
position,  although  under  the  circumstances 
detailed  another  person,  if  available,  might 
have  been  more  satisfactory  to  all  the  par- 
ties interested,  and  especially  to  the  defend- 
ants, who  had  invested  large  sums  of  mon- 
ey upon  faith  In  the  solvency  of  the  property, 
and  whose  Interests  in  it  therefore  were  vital 
and  valuable. 

The  power  so  tonf erred  was  to  control  and 
manage  the  property,  receive  the  income  fi^m 
it,  employ  labor,  attorneys,  engineers,  and 
other  agents,  fix  their  compensation,  reim- 
burse them  out  of  the  income;  and  the  de- 
cree reserved  for  further  consideration  the 
need  to  drill  additional  wells  and  the  amount 
of  receiver's  certificates  necessary  for  this 
purpose.  A  subsequent  decree,  for  some  rea- 
son not  now  apparent  or  Important,  reap- 
pointed plaintifT  receiver,  again  conferred 
the  same  power,  approved  the  former  de- 
cree, and  authorized  the  issuance  and  sale 
of  five  $1,000  receiver's  certificates,  the  pro- 
ceeds to  be  applied  to  the  payment  of  ren- 
tals to  prevent  the  leases  from  lapsing  and 
of  other  Incidental  operating  expenses,  pre- 
ferred them  to  the  lien  of  the  mortgage  In- 
debtedness over  the  objection  and  protest  of 
the  bondholders,  and  adjudged  ''that  the  ag- 
gregate of  the  principal  of  all  receiver's  cer- 
tificates issued  under  this  or  any  subsequent 
order  in  this  cause  shall  not  exceed  $100,000, 
and  the  court  does  not  now  authorize  the  is- 
suance of  any  other  except  the  five  certifi- 


cates above  mentioned,  •  •  •  and  r<»serr- 
ed  the  question  whether  any  other  certifi- 
cates shall  be  issued."  But  the  decree  does 
specifically  provide  "that,  whether  Issued  un- 
der the  authority  of  this  or  any  subsequent 
order  entered  in  the  cause,  sudi  certlfloates 
shall  be  without  priority  as  among  them- 
selves," and  after  taxes,  costs  of  the  suit, 
and  of  administration  of  the  trust  "shall 
constitute  the  first  Hen  upon  all  the  property 
of  the  insolvent  corporation." 

[4]  There  can  be  no  doubt  of  the  authority 
and  power  of  a  court  of  equity  in  a  proper 
case  where  a  real  necessity  exists  therefor  to 
direct  the  issuance  and  sale  of  receiver's 
certificates  and  prefer  them  to  prior  subsist- 
ing liens  and  incumbrances  for  the  preserva- 
tion of  the  property  affected  from  waste,  im- 
pairment, or  loss  until  such  time  as  may  be 
required  to  put  the  property  into  a  salable 
condition  to  protect,  so  far  as  possible,  the 
lienors  and  shareholders  from  financial  loss 
and  disaster.  Karn  v.  Rorer  Iron  Co.,  86  Va. 
754,  11  S.  E.  431.  S^,  also,  Hulings  ▼.  Jones. 
63  W.  Va.  696,  704,  60  S.  E.  874.  Equity  gen- 
erally declines  to  authorize  the  issuance  of 
such  certificates  to  Improve,  foster,  or  develop 
a  private  corporate  enterprise,  and  thereby 
defer  prior  liens  without  the  consent  of  cred- 
itors whose  rights  may  injuriously  be  af- 
fected. So  far  as  we  have  been  able  to  dis- 
cover, no  court  other  than  the  Supreme  Court 
of  Texas  has  assumed  the  right  to  displace 
Hens  against  the  property  of  a  public  service 
corporation,  other  than  railroads  and  other 
public  carriers,  without  the  consent  of  the 
mortgagee,  except  only  to  the  extent  of  nec- 
essary eximnditures  Incident  to  the  adminis- 
tration of  the  corporate  assets,  the  preser- 
vation of  the  property  from  deterioration  or 
loss  pending  the  dissolution  of  the  concern, 
the  final  adjustment  of  its  business  affairs, 
and  the  settlement  of  the  receivership  ac- 
counts. Beyond  that  point  the  lower  court 
has  not  yet  gone,  it  is  true,  but  it  has  pre- 
pared the  way  for  further  priority  Incum- 
brances. That  course,  if  pursued,  eventually 
may  wholly  deprive  the  secured  creditors  of 
the  benefit  of  their  investment  and  amount 
to  a  confiscation  of  valuable  property  rights. 
In  other  words,  the  security  may  become  en- 
tirely exhausted  by  preferential  certificates 
and  the  mortgage  security  wholly  destroyed. 

[6]  Speaking  of  such  certificates,  that  is, 
certificates  preferred  to  existing  valid  liens. 
Judge  Woods  of  the  Cirouit  Court  of  Appeals, 
Fourth  Circuit,  says  in  Smith  v.  Shenandoah 
Valley  National  Bank  of  Winchester,  246 
Fed.  379, CCA. ,  point  1  of  the  syl- 
labus: 

"Receiver's  certificates  given  for  the  operatum 
of  a  business  of  a  private  industrial  corpora- 
tion cannot  be  made  to  displace  prior  liens. 
unless  the  holders  of  such  liens  have  waived 
them,  either  expressly  or  impliedly." 

The  same  principle  is  embodied  in  the  syl- 
labus in  Hanna  v.  State  Trust  Co.,  70  Fed. 
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2, 16  C.  C.  A.  586,  30  L.  R.  A.  201,  In  this  lan- 
guage: 

"A  court  of  chancery  cannot,  against  the  ob- 
jection of  the  first  mortgagee,  authorize  the  re- 
ceiver of  a  private  corporation  appointed  at  the 
suit  of  a  second  mortgagee  to  borrow  money  to 
carry  on  the  corporate  business  on  certificates 
to  be  made  a  first  and  paramount  lien  on  the 
corporate  property." 

The  doctrine  enunciated  by  the  United 
States  Supreme  Court  in  Wallace  v.  Loomls, 
97  U.  S.  146,  24  L.  Ed.  895 ;  Fosdick  v. 
Schall,  &9  U.  S.  235,  25  L.  Ed.  339,  and  oth- 
er later  cases  of  like  character,  in  which  re- 
ceivers of  insolvent  railroad  corporations,  in 
order  to  enable  them  to  operate  the  roads, 
were  authorized  to  issue  receivers'  certifi- 
cates which  were  made  a  first  and  paramount 
Hen  on  the  property  of  the  insolvent  compa- 
nies, has  no  application  to  this  case.  It  rests 
upon  the  public  character  of  railroads  and 
the  prime  importance  to  the  national  wel- 
fare of  their  continued  operation.  The  Su- 
preme Court  has  not  as  yet  expressly  declar- 
ed that  receiver's  certificates  cannot  be  giv- 
en priority  in  the  case  of  other  corporations 
to  enable  the  receiver  to  continue  the  busi- 
ness, but  its  intimations  have  been  to  that 
effect.  In  Wood  v.  Guarantee  Trust,  etc.. 
Co.,  128  U.  S.  416.  9  Sup.  Ct  131,  32  L.  Ed. 
472,  the  court  said: 

"The  doctrine  of  Fosdick  v.  Schall  has  never 
yet  been  applied  in  any  case,  except,  that  of  a 
railroad.  The  case  lays  great  emphasis  on  the 
consideration  that  a  railroad  is  a  peculiar  prop- 
erty»  of  a  public  nature,  and  discharging  a 
great  public  work.  There  is  a  broad  distinction 
between  such  a  case  and  that  of  a  purely  private 
concern.  We  do  not  undertake  to  decide  the 
question  here,  but  only  point  it  out." 

And  in  Kneeland  v.  American  L.  &  T.  Ca, 

136  U.  S.  89,  10  Sup.  Ot  950,  34  L.  Ed.  879, 

it  was  said: 

"It  is  the  exception  and  not  the  rale  that  such 
priority  of  liens  can  be  displaced.  We  empha- 
size this  fact  of  the  sacredness  of  contract  liens, 
for  the  reason  that  there  seems  to  be  growing 
an  idea  that  the  chancellor,  in  the  exercise  of 
his  e<|uitable  powers,  has  unlimited  discretion 
in  this  matter  of  the  displacement  of  vested 
liens." 

The  lower  federal  courts,  however,  have 
passed  upon  the  question  and  are  uniform 
in  holding  that  the  receiver  of  a  private  cor- 
poration has  no  such  latitude  in  the  issu- 
ance of  receiver's  certificates  as  has  a  re- 
ceiver of  a  railroad  corporation.  Farmers' 
U  &  T.  Co.  V.  Grape  Creek  Coal  Oo.  (C.  C.) 
50  Fed.  481,  16  L.  R.  A.  603;  Hanna  v.  New 
York  State  Trust  Co.,  supra;  Farmers'  L.  & 
T.  Co.  V.  Burbank  Power  &  Water  Oo.  (D.  C.) 
196  Fed.  539;  Smith  ▼.  Shenandoah  Valley 
Nat.  Bank,  supra. 

In  the  Texas  case  referred  to  supra,  Ellis 
V.  Vernon  Ice,  Light  &  Water  Co.,  86  Tex. 
109,  23  S.  W.  858,  a  case  in  which  receiver's 
certificates  were  issued  to  carry  on  the  busi* 
ness  of  a  quasi  public  concern,  a  light  and 
water  company,  under  Judicial  administra- 
tion through  a  receivership,  and  given  prior- 
ity over  mortgage  liens,  the  court  declined 
to  distinguish  between  a  railroad  and  other 


public  service  corporations,  laying  down  the 
broad  rule  that : 

"When  a  court  has  taken  the  control  of  prop- 
erty from  its  owners  and  has  placed  it  in  the 
hands  of  its  receiver,  it  is  its  duty  so  to  direct 
its  management  as  to  preserve  its  value  for  the 
benefit  of  all  parties  at  interest.  This  may  be 
best  accomplished  bv  a  continuation  of  the  busi- 
ness, although  such  continued  operation  may 
involve  the  danger  of  some  loss.  ♦  ♦  ♦  To 
the  exercise  of  such  authority  the  court  should 
have  the  right  to  make  the  expense  chargeable 
upon  the  corpus  of  the  property,  in  the  event 
the  income  may  not  prove  sufficient  to  pay  the 
expense." 

Even  conceding  that  the  Pentress  Gas  Com- 
pany is  a  public  service  corporation,  though 
it  is  engaged  only  indirectly  in  selling  its 
product  to  consumers,  and  that  the  necessity 
for  the  continued  operation  of  such  compa- 
nies differs  only  in  degree  from  that  of  a 
railroad,  yet  the  rule  generally  laid  down 
limits  such  extraordinary  power  to  receiver- 
ships of  insolvent  railroad  corporations,  and 
should  not  be  extended  to  the  detriment  of 
those  who  have  trusted  to  the  security  of 
their  liens,  and  priority  should  be  accorded 
only  to  such  certificates  as  are  necessary  to 
preserve  the  property  from  waste  and  de- 
struction. 

Certainly,  as  held  in  Lazear  ▼.  Ohio  Val- 
ley Steel  Foundry  Co.,  65  W.  Va.  105,  63  S. 
EX  772,  certificates  given  preference  over  oth- 
er older  liens,  a  vendor's  lien  in  that  case,  with 
the  assent  of  the  lienor  expressed  or  implied, 
will  be  sustained  and  enforced.  A  creditor 
may  waive  any  right  he  may  have;  but  can 
there  be  a  compulsory  waiver?  If  such  a 
thing  is  possible,  it  would  destroy  the  mar- 
ketable value  of  every  industrial  security. 
No  one  would  venture  to  invest  money  in  an 
enterprise  fraught  with  such  financial  dan- 
ger and  ruin.  We  do  not  interpret  the  opin- 
ion and  syllabus  in  the  Lazear  Case  to  mean 
to  favor  such  a  policy  as  that  contemplated 
by  the  decree.  On  the  contrary,  the  opinion 
in  stating  the  facts  essential  to  the  decision 
used  the  significant  phrase  "all  the  creditors 
acquiescing,"  and  point  1  of  the  syllabus  is : 

"Where  a  person  tacitly  encourages  an  act  to 
be  done,  he  cannot  afterwards  exercise  his  legal 
rights  in  opposition  to  such  consent,  if  his  con- 
duct or  ac^  of  encouragement  induced  the  other 
party  to  change  his  position  so  that  he  will 
be  pecuniarily  prejudiced  by  the  assertion  of 
such  adversary  daim.'' 

This  is  but  the  application  of  a  sound  and 
well-established  equitable  principle. 

An  attempt  is  made,  an  attempt  justifiable 
in  the  first  instance,  to  show  consent  by  the 
owners  of  the  mortgage' bonds  or  of  their 
business  representatives  or  some  Of  them  to 
the  issuance  of  the  first  certificates  and  to 
their  preference  over  other  liens  on  the  prop- 
erty. There  was,  we  think,  such  a  prelimi- 
nary consent.  Depositions  and  affidavita 
seem  to  give  credit  for  that  assumption.  But, 
if  so,  that  consent  was  withdrawn  before  the 
decree  appointing  the  receiver  and  authoriz- 
ing the  five  certificates  was  entered,  and  do* 
fendants  vigorously  protested  against  the  al- 
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lowance  of  the  certificates  for  and  on  behalf 
of  such  owners,  In  person  or  by  their  legal 
advisors.  However,  as  the  expenditure  of 
the  amount  ordered  and  actually  sold  inured 
to  the  benefit  and  advantage  of  the  mortga- 
gees, in  that  the  expenditure  probably  saved 
the  undeveloped  leases  from  lapsing,  the  lien 
of  the  certificate  should  not,  under  such  cir- 
cumstances, be  impaired  or  destroyed. 

It  may  be  urged  that  the  receiver's  certifi- 
cates should  not  be  accorded  priority  over 
other  liens  ui)on  the  property,  even  to  the 
extent  of  preserving  it  from  waste  and  de- 
struction. But,  as  was  pointed  out  In  Hul- 
Ings  v.  Jones,  63  W.  Va.  696,  704,  60  »S.  B. 
874,  the  property  will  be  held  first  liable  for 
the  receivership  expenses  which  were  neces- 
sary to  preserve  It  in  the  status  quo,  and  the 
same  principle  Is  applicable  here  where  pri- 
ority Is  accorded  In  advance  to  suflSclent  re- 
ceiver's certificates  to  save  the  property  In- 
tact. Where  money  Is  required,  not  for  the 
purpose  of  operating  the  business,  but  for  the 
purpose  of  saving  the  property  from  destruc- 
tion, the  authority  exists.  International 
Trust  Co.  V.  Decker,  152  Fed.  78,  81  C.  O.  A. 
302,  11  li.  R.  A.  (N.  S.)  152;  International 
Trust  Co.  V.  United  Coal  Co..  27  Colo.  246,  60 
Pac.  621,  83  Am.  St  Rep.  59;  Lockport  Felt 
Oo.  V.  United  Box  Co.,  74  N.  J.  Eq.  686,  70 
Atl.  980 ;  Karn  v.  Rorer  Iron  Co.,  86  Va.  754, 
11  S.  B.  431 ;  Dalliba  v.  Wlnschell,  11  Idaho, 
364,  82  Pac.  107,  114  Am.  St.  Rep.  267.  See, 
also,  Raht  v.  Attrill,  106  N.  Y.  423,  434,  435, 
13  N.  E.  282,  60  Am.  Rep.  456.  But  that 
power  ought  to  be  used  with  the  utmost  cau- 
tion, and  not  at  all  except  upon  notice  to 
those  whose  property  rights  are  to  be  affect- 
ed and  an  opportunity  to  be  heard  In  opposi- 
tion to  that  method  of  relief.  Osborne  v.  Big 
Stone  Gap  Colliery  Co.,  96  Va.  58,  30  S. 
B.  446;   Karn  v.  Rorer  Iron  Co.,  supra. 

Equity  is  so  zealous  In  protecting  the  rights 
of  lienors  that  it  will  not  tolerate  court  ad- 
ministration of  private  property  through  a 
receivership  beyond  the  briefest  possible  pe- 
riod necessary  to  put  the  property  into  a  rea- 
sonable marketable  condition.  It  will  not 
permit  a  prolonged  sequestration  of  the  prop- 
erty to  the  probable  Injury  and  detriment  of 
mortgagees,  such  injury  and  detriment  as 
must  necessarily  result  from  the  great  lati- 
tude allowed  by  the  decree  In  this  case,  If 
dEirrled  to  Its  fullest  extent  The  power 
granted  to  Incumber  by  operating  expenses 
and  by  the  drilling  of  additional  wells,  except 
to  meet  the  imperative  necessities  of  the 
situation,  and  the  appropriation  of  the  In- 
come to  meet  these  expenses,  and,  when  this 
Is  exhausted,  to  displace  the  Hens  by  re- 
ceiver's certificates,  cannot  result  otherwise 
than  detrimentally  to  the  rights  and  Inter- 
ests of  the  secured  creditors.  If  continued 
longer  than  reasonably  necessary  to  obtain 
a  fair  market  value  for  the  estate  of  the  In- 
solvent corporation.  The  rights  of  lienors 
are  paramount  to  the  rights  of  unsecured 


creditors,  and  their  rights  are  superior  to  the 
rights  of  stockholders. 

But  as  the  lower  court  has  not  ordered  and 
may  not  allow  certificates  other  than  the  first 
five,  it  is  not  within  our  power  to  reverse 
merely  on  the  ground  that  the  court  has  in- 
dicated a  purpose  still  further  to  incumber 
the  property,  and  thereby  wrongfully  imperil 
the  value  of  the  mortgage  security.  Perceiv- 
ing no  reversible  error,  we  deny  the  motion 
to  reverse  the  decree  and  affirm  it. 


(82  W.  Va.  S9) 
WELCH  V.  KING  et  al.    (No.  3370.) 

(Supreme  Court  of  Appeals  of  West  Virgiaia. 

AprU  16,  1918.) 

(SyUahus  hy  the  Court,) 

1.  Trial  ^=>252(1)  —  Instructions  —  Evi- 
dence. 

To  warrant  the  giving  of  an  instractioii, 
evidence  must  have  been  adduced  tending  to 
prove  facts  sustaining  the  hypothesis  it  states. 

2.  Sales  (S=;>218^  —  Sale  on  Credit  —  In- 
struction—Evidence. 

Evidence  tending  to  prove  a  contract  of 
sale  of  personal  property,  in  which  payment  of 
the  purchase  money,  in  cash,  is  stipulated  for, 
as  a  condition  precedent  to  the  transfer  of 
title,  or  a  mere  option  to  purchase,  does  not 
justify  the  giving  of  an  instruction  propound- 
ing the  law  of  a  sale  on  credit,  passing  title  to 
the  purchaser. 

3.  Sales   ^=>244(3)— Payment— Fbaud— Evi- 
dence. 

Such  a  contract  having  been  proved  in  a 
case  in  which  there  is  an  issue  as  to  whether 
the  person  making  it  and  delivering  possession 
of  the  propertjf  was  an  agent  of  the  owner,  or 
a  morti^agor  m  possession,  with  authority  to 
sell  the  property  for  cash,  the  vendee  having 
no  knowledge  of  his  lack  of  clear  title,  evidence 
casting  doubt  upon  the  character  of  the  title 
as  between  the  alleged  principal  and  agent, 
or  mortgagor  and  mortgagee,  has  no  tendency  to 
prove  perpetration  of  a  fraud  upon  the  alleged 
vendee,  he  having  failed  to  comply  with  the  con- 
dition of  the  contract  of  sale,  if  any^  or  to  ex- 
ercise his  option,  if  any,  and  an  instruction 
propoundhig  the  law  of  fraud  cannot  properly 
be  based  thereon. 

4.  Trial  <g;=»207— Documentary  Bvidence— 
Consideration. 

When  documentary  evidence,  admissible  for 
some  purposes  and  inadmissible  for  others,  has 
been  introduced, '  the  court,  if  requested  so  to 
do,  should  limit  consideration  thereof,  by  in- 
struotions  or  otherwise,  to  proper  purposes,  or 
direct  disregard  thereof  as  to  purposes  for 
which  it  is  not  admissible. 

5.  Sales  ^=»235(4)— Bona  Fide  Purchaser— 
Notice. 

A  purchaser  of  property  giving,  as  consid- 
eration therefor,  only  his  negotiable  notes,  and 
having  notice  of  lack  of  title  in  his  vendor,  be- 
fore Uie  notes  are  paid  or  disposed  of  by  the 
vendor  to  an  innocent  party,  is  not  a  complete 
purchaser,  and  therefore  not  one  for  value  and 
without  notice,  within  the  meaning  of  the  re- 
cording statutes. 

Error  to  Circuit  Court,  Roane  County. 

Action  of  detinue  by  James  Welch  against 
W.  S.  King  and  others.  Judgnoent  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed, verdict  set  aside,  and  cause  remanded  for 
new  trial. 


^S9For  other  cases  see  same  tgplc  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indtzas 
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CtmnlDgbam  St  Morford,  of  Spencer,  for 
plaintiff  In  error.  Ryan  &  Boggess,  of  Spen- 
cer, for  defendants  in  error. 

POFFENBARGER,  P.  Review  of  this  ver- 
dict and  judgment  for  the  defendant.  In  an 
action  of  detinue  for  tlie  recovery  of  the  pos- 
session of  an  automobile,  involves  considera- 
tion and  application  of  certain  principles  of 
the  law  of  title  to  personal  property,  agen- 
cy, sale^  bona  fide  purchaser,  and  trial  prac- 
tice. 

Both  the  plaintiff  and  W.  S.  King,  one  of 
the  defendants,  claim  title  to  the  automobile 
by  direct  and  separate  purchases  from  O.  D. 
Strader,  the  former  by  a  contract,  made  at 
Parkersburg,  W.  Va.,  August  4, 1916,  and  the 
latter  by  a  contract,  made  at  Spencer,  W. 
Va.,  August  11,  1916.  Douglas  claims  it  by 
an  alleged  purchase  from  King,  made  Au- 
gust 14,  1916..  Although  the  plaintiff's  claim 
of  title  is  evidenced  by  a  formal  written  in- 
strument, sealed  and  acknowledged,  certain 
facts  and  circumstances  are  relied  upon  as 
casting  doubt  upon  the  character  and  valid- 
ity thereof.  The  written  contract  purports 
to  have  been  one  of  absolute  and  uncondi- 
tional sale,  but  a  suggestion  of  the  existence 
of  the  relation  of  mortgagor  and  mortgagee 
between  the  plaintiff  and  Strader  is  predicat- 
ed upon  the  fact  that  the  sum  of  money  paid 
for  the  two  cars  constituting  the  subject-mat- 
ter of  the  contract  was  less  than  what  they 
oost  by  about  $150,  and  certain  conduct  of 
the  parties  indicative  of  ownership  in  Strad- 
er after  the  date  of  tibe  contract.*  According 
to  the  testimony  of  the  parties  to  the  con- 
tract and  two  other  witnesses,  their  attor- 
ney and  his  stenographer,  their  mutual  un- 
derstanding and  the  contract  entered  into  by 
them  conformed  strictly  to  the  written  me* 
morial  thereof.  After  the  payment  of  the 
purchase  money  and  execution  of  the  bill  of 
sale,  the  vendor,  Strader,  unloaded  the  cars 
which  were  then  in  the  possession  of  the  Bal- 
timore &  Ohio  Railroad  Company,  under  a 
consignment  to  Strader,  and  drove  them  to 
a  garage  selected  by  the  purchaser.  At  and 
before  the  consummation  of  the  purchase, 
the  employment  of  Strader  as  the  iflaintifTs 
agent  to  sell  the  cars  had  been  under  dis- 
cussion, and  on  the  next  day  it  was  agreed 
upon.  Within  a  short  time  thereafter  Strad- 
er sold  one  of  the  cars  to  some  person  re- 
siding near  West  Union  for  $600  in  cash, 
and  paid  the  money  to  the  plaintiff,  and  was 
allowed  out  of  the  same  $43  for  his  services 
and  expenses;  but  whether  this  transaction 
occurred  before  or  after  the  car  involved  in 
this  controversy  was  taken  to  Spencer  is  left 
in  doubt  by  the  evidence.  The  relation  in  time 
between  the  two  transactions,  however,  is  not 
Important  On  Monday  following  the  date 
of  the  contract  of  sale,  Strader  drove  the 
car  here  involved  from  Parkersburg  to  Spen- 
cer, at  which  place  he  and  King  endeavored 
for  three  or  four  days  to  sell  it  to  different 
pezsons.     Failing  In  that,  he  left  it  with 


King,  returned  to  Parkersburg,  and  reported 
the  result  of  his  trip  to  the  plaintiff. 

Strader  was  an  agent  at  Parkersburg,  han- 
dling the  Empire  Automobile  Company's  cars 
and  distributing  them  in  that  city  ^nd  other 
sections  of  this  state,  but  he  had  been  un- 
successful and  was  in  failing  circumstances. 
About  August  1,  1916,  the  two  cars  referred 
to  arrived  in  Parkersburg  under  a  consign- 
ment to  him,  at  the  price  of  $1,668,  and,  as 
a  condition  precedent  to  their  delivery  to 
him,  he  had  to  pay  a  sight  draft 'accompany- 
ing the  bill  of  lading.  Failure  to  do  that, 
and  take  the  cars,  would  have  inflicted  upon 
him  the  loss  of  his  agency  and  about  $100 
he  had  deposited  with  the  company.  Not 
having  the  money,  he  applied  to  R.  B«.  Bills, 
an  attorney,  for  assistance  in  the  procure- 
ment of  a  loan,  or  some  arrangement  by 
which  he  could  obtain  the  money.  After  fu- 
tile efforts  to  borrow  it,  Bills  induced  the 
plaintiff,  one  of  his  clients,  to  purchase  the 
cars  outright  at  the  price  of  $1,550,  which 
was  $400  or  $500  less  than  the  price  for 
which  they  were  usually  sold.  The  original 
proposition  was  for  a  joint  purchase  by  Bills 
and  Welch,  the  former  contributing  $500  and 
the  latter  $1,050,  and  the  bill  of  sale  was 
originally  drawn  in  their  favor.  After  hav- 
ing gone  over  his  bank  account  and  found 
that  he  did  not  have  as  much  as  $500  to 
spare,  Bills  proposed  to  Welch  that  he  furnish 
the  entire  amount  of  money  and  take  the  ti- 
tle himself,  assuring  him  that  the  investment 
was  perfectly  safe,  and  this  proposition  was 
accepted,  and  the  bill  of  sale  altered. 

Except  as  to  the  amount  of  money  paid 
and  the  alleged  sale  price,  Strader  and  King 
do  not  materially  differ  in  their  testimony 
concerning  the  transaction  between  them. 
Although  the  latter  says  he  purchased  the 
car,  the  facts  related  by  him  clearly  show 
the  contrary.  His  claim  of  purchase  Is  a 
mere  conclusion  of  law,  not  warranted  by 
the  facts.  He  admits  that  he  and  Strader 
together  made  numerous  unavailing  efforts  to 
sell  the  car  to  other  parties.  After  failure 
thereof,  Strader  left  the  car  with  him,  not 
as  a  purchaser,  but  as  an  agent,  or,  possibly, 
as  an  optionee  having  ri^t  of  purchase* 
Strader  admits  he  paid  him  $50,  which  he 
turned  over  to  Welch,  but  King  claims  he 
paid  him  $100.  Strader  says  King  was  to 
sell  the  car  for  cash,  agreeably  to  the  terms 
of  his  (Strader's)  authority,  and  bring  him 
the  money  or  the  car  not  later  than  the  fol- 
lowing Saturday.  King  says  he  was  either 
to  return  the  car  and  forfeit  $25  of  the  mon- 
ey he  claims  to  have  paid,  or  sell  it  and  pay 
Strader  $800  out  of  the  proceeds  of  the  sale. 
He  claims  the  price  agreed  upon  between 
him  and  Strader  was  $900,  wliile  Strader 
claims  it  was  $950*  According  to  the  testi- 
mony of  the  former,  the  car  should  have  been 
returned,  or  $900  brought  to  Parkersburg  in 
lieu  thereof  by  Saturday.  As  substantially 
admitted   by  the  latter,  eithor  the  car  or 


y 

/> 


846 


95  SOUTHEASTERN  REPORTER 


(W.Ya. 


$800  was  to  be  brought  to  Parkersburg  on 
or  before  that  day.  Though  King  says  he 
never  told  Strader  he  would  take  the  money 
to  him,  he  unequivocally  admits  this  obliga- 
tion was^  a  part  of  the  proposition  submit- 
ted to  him  by  Strader  and  accepted.  He  and 
Strader  had  had  former  dealings  and  trans- 
actions in  cars,  which  had  resulted  in  an  in- 
debtedness of  Strader  to  him  of  several  hun- 
dred dollars,  possibly  more  than  the  value 
of  the  car  in  question.  He  sold  the  car  to 
Douglas  August  14,  1916,  at  the  price  of  $900, 
taking  three  notes  for  the  purchase  money, 
one  for  $500  and  two  for  $200  each,  payable 
to  himself  in  six,  nine,  and  twelve  months 
from  date.  On  the  trial,  he  produced  all  of 
these  notes,  had  evidently  collected  nothing 
on  any  of  them,  and  claimed  right  to  set  off 
Strader's  indebtedness  to  him  against  the 
price  of  the  car  named  in  the  alleged  con- 
tract of  sale  thereof  to  him. 

King  was  not  fully  advised  as  to  the 
state  of  the  title  to  the  car,  at  the  time  it 
was  left  with  him,  and  he  may  have  had 
reason  to  believe  it  belonged  to  Strader.  He 
saya  he  had  no  knowledge  whatever  of 
Welch's  title,  nor  of  Strader's  lack  of  title. 
Strader  says  he  told  him  the  car  did  not  be- 
long to  him,  but  that  he  does  not  know  that 
he  told  him  it  belonged  to  Welch  or  Bills. 
A  letter  from  him  to  King,  dated  August  14, 
1916,  at  Parkersburg,  and  mailed  on  the' next 
day,  contains  an  admission  that  be  had  not 
fully  explained  the  state  of  the  titles  of  the 
two  cars  sold  to  Welch.  In  that  letter  he 
says  they  were  in  Bills,  who  was  told  to 
hold  them  until  the  money  advanced  by  him 
should  be  paid.  The  naming  of  Bills  as  the 
holder  of  the  title  was  an  inaccuracy,  due,  no 
doubt,  to  the  fact  that  Bills  had  been  the 
active  man  in  the  procurement  of  the  money, 
if  the  contract  was  made,  August  4,  1916, 
as  it  purports  to  have  been.  A  suggestion 
that  it  was  prepared  and  signed  after  this 
controversy  arose,  and  for  the  purpose  of  this 
litigation,  stands  upon  nothing  more  than 
Strader*s  possession  of  the  car,  his  purpose 
to  make  sale  of  it,  and  evidence  of  his  hav- 
ing taken  its  number  on  the  occasion  of  one 
of  his  visits  to  Spencer  after  the  sale  to 
Douglas.  His  letter  of  August  14, 1916,  writ- 
ten before  .the  date  on  which  it  is  claimed 
he  took  the  car  number,  said  Bills  had  the 
number  and  could  identify  the  property. 

As  stated  and  defined  by  himself  and  his 
principal,  Bills  and  Cooley,  Strader's  author- 
ity as  agent  was  limited  to  sales  for  cash. 
Although  King  denies  knowledge  of  the  agen- 
cy and  lack  of  title  in  Strader,  he  admits  the 
car  was  left  with  him  to  be  sold  for  cash. 
One  of  the  defenses  Is  that  Strader,  if  agent, 
and  not  owner,  made  a  sale  on  time  to  King, 
without  authority,  but  that  Welch,  his  prin- 
cipal, accepted  the  cash  payment,  acquiesced 
in  the  unauthorized  terms  of  the  sale  and 
thereby  ratified  the  unauthorized  act.  Strad- 
er denies  having  made  any  sale  to  him  at 
all.    His  testimony  is  that  he  left  the  car 


with  King  for  sale,  and  took  from  him  a  de- 
posit of  $50,  to  be  applied  on  the  price  of 
the  car,  in  settlement,  in  case  of  the  sale 
thereof  for  cash,  at  the  price  of  $950,  and  to 
be  forfeited  on  the  return  of  the  car.  in  the 
event  of  failure  to  sell  it.  This  is  the  trans- 
action reported  to  his  principal,  Welch.  Both 
he  and  Welch  deny  any  intimation  to  the  lat- 
ter of  a  sale  on  time.  Except  as  to  the  amount 
of  the  payment  and  forfeiture,  these  are  the 
terms,  also,  upon  which  King  says  the  car 
was  left  with  him,  and  his  acceptance  of  it 
upon  such  terms  and  conditions  obviously 
amounted  to  an  acceptance  of  the  terms  or 
his  agreement  thereto.  If,  therefore,  he  is 
correct  in  the  statement  that  he  never  told 
Strader  he  would  take  the  money  to  him. 
the  fact  is  immaterial.  His  silence  gave  con- 
sent. If  he  did  not  qualify  his  acceptance, 
it  was  an  agreement  to  the  terms  of  the  of- 
fer. He  does  not  say  he  dissented,  or.  gave 
any  notice  of  intention  not  to  driver  the 
money  or  the  car.  Moreover,  he  expressly 
says  it  was  his  understanding  that,  if  he  did 
not  sell  the  car  and  return  it,  he  was  to  for- 
feit part  of  the  money  he  had  paid.  Again, 
he  says  he  was  to  lose  $25,  if  he  returned 
the  car  and  did  not  "come  over  with  the  bal- 
ance of  the  money — ^the  $800." 

[1,  2]  This  evidence  touching  the  conditions 
upon  which  the  car  was  left  with  King  and 
the  plaintiff's  knowledge  thereof,  together 
with  the  retention  of  the  $50  received  by  the 
plaintiff  until  the  date  of  the  trial,  at  which 
time  it,  with  interest  thereon,  was  tendered 
to  King  in  open  court,  did  not  Justify  the  giv- 
ing of  defendant's  instructions  Nos.  5  and  7. 
submitting  to  the  Jury  the  hypothesis  of  a 
sale  to  King  on  time,  without  authority,  and 
ratification  thereof  by  the  plaintiff.  They 
proceed  upon  the  hypothesis  of  title  in  Welch 
and  agency  in  Strader.  If  the  latter  exceed- 
ed his  authority  at  all,  the  unauthorized 
act  was  not  a  grant  of  time  for  payment,  for, 
according  to  the  admitted  terms  of  the  al- 
leged sale,  the  title  would  not  have  passed 
to  King,  otherwise  than  on  payment  of  the 
balance  of  purchase  money,  whether  $800  or 
$900.  If  a  sale  at  all,  it  was  a  sale  upon  con- 
dition of  payment  of  the  whole  amount  of 
purchase  money  in  cash,  and  King  has  never 
complied  with  that  condition.  If  the  con- 
tract was  not  one  of  conditional  sale,  it  may 
have  been  a  mere  option  to  buy,  which  King 
intended  to  exercise,  in  the  event  of  his  abil- 
ity to  sell  the  car  to  some  other  pers(xi,  and 
the  payment  he  made  may  have  been  the 
consideration  of  the  option.  Whatever  the 
legal  character  of  the  transaction  may  have 
been,  it  was  not  a  contract  of  sale  on  time, 
passing  title.  Delivery  of  the  possession  of 
personal  property  does  not  always  pass  the 
title,  even  in  contracts  of  sale.  The  time 
and  condition  of  the  transfer  of  title  depend 
upon  the  intention  of  the  parties,  and,  if  pay- 
ment of  the  purchase  money  is  stipulated  for 
as  a  condition  precedent  to  the  passing  there- 
of, it  does  not  vest  in  the  purchaser  until 
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he  complies  with  the  condition.  Busklrk 
Bros.  V.  Peck,  57  W.  Va.  360,  50  S.  E.  432; 
Barrett  v.  Pritchard,  2  Pick.  (Mass.)  512,  13 
Am.  Dec.  449;  Meeker  v.  Johnson,  3  Wash. 
247,  28  Pac.  542;  Ayer  v.  Bartlett,  9  Pick. 
(Mass.)  156 ;  Reed  v.  Upton,  10  Pick.  (Mass.) 
522,  20  Am.  Dec.  545;  Bauendahl  v.  Horr,  7 
Blatchf.  548,  Fed.  Cas.  No.  1,113;  Hammett 
V.  Linnenian,  48  N.  Y.  399 ;  Dows  v.  Kidder, 
84  N.  T.  121 ;  Adams  v.  O'Connor,  100  Mass. 
515,  1  Am.  Rep.  137;  Elevator  Co.  v.  Bank, 
23  Ohio  St.  311;  Ferguson  v.  Clifford,  37  N. 
H.  86;  Benjamin,  Sales,  299 ;  Mechem,  Sales, 
S  544.  These  two  instructions  were  improp- 
erly given,  because  there  was  an  utter  lack 
of  evidence  to  prove  or  establish  the  hypoth- 
esis they  submitted.  Kuykcndall  v.  Fisher, 
61  W.  Va.  87,  56  S.  E.  48,  8  L.  R.  A.  (N.  S.) 
94.  11  Ann.  Cas.  7p0;  Parker  v.  Building  & 
Loan  Association,  55  W.  Va.  134,  46  S.  E.  811. 

[3]  Two  other  instructions  given  at  the 
instance  of  the  defendants,  Nos.  2  and  8, 
were  inappropriate  and  inapplicable  for  the 
sama  reason.  The  former  propounded  to 
the  Jury  the  badge  of  fraud  doctrine  of  the 
law  of  fraudulent  conveyances,  and  It  was 
predicated  Upon  the  formality  of  the  con- 
tract of  sale  between  Strader  and  Welch. 
The  defendants  had  no  interest  or  right  in 
the  subject-matter  thereof.  They  were  nei- 
ther owners  of  the  property  nor  creditors  of 
Strader,  to  siich  an  extent  or  in  such  sense 
as  to  confer  upon  them  any  right  respecting 
the  subject-matter.  Strader  himself  was 
not  then  the  owner  of  the  car.  Title  could 
pass  to  him  only  by  payment  of  the  pur- 
chase money.  Before  it  was  paid,  he  as- 
signed such  right  as  he  had  to  Welch,  by  an 
absolute  contract  of  sale.  That  contract 
was  given  a  greater  degree  of  formality  than 
was  necessary,  but  the  form  with  which  the 
parties  clothed  it  was  neither  Illegal  nor 
immoral.  The  motive  or  purpose,  whatever 
it  may  have  been,  did  not  In  any  way  con- 
cern or  affect  any  interest  of  the  defendants, 
nor  any  other  person.  It  antedated  the 
transactions  in  which  the  defendants  became 
Interested,  ahd  waa  wholly  unconnected 
therewith.  Hence  it  is  not  evidence  of  any 
fraudulent  purpose  or  intent  respecting  those 
transactions  or  either  of  the  defendants. 
Instruction  No.  8  advised  the  Jury  of  the 
propriety  and  necessity  of  resort  to  circum- 
stantial evidence,  for  proof  of  fraud,  and  of 
the  rule  that  it  need  not  be  proven  beyond  a 
reasonable  doubt,  as  a  ground  of  action  or 
defense.  Nothing  in  the  conduct  of  either 
the  plaintiff  or  Strader  tended  to  prove  any 
fraudulent  intent  or  purpose.  If  there  was 
a  contract  of  sale,  it  was  made  upon  a  condi- 
tion with  which  the  defendant  King  did  not 
comply,  and.  If  he  had  fulfilled  his  contract, 
be  could  not  have  been  hurt  by  anything 
done  by  his  alleged  vendor& 

[4,  6]  There  is  no  evidence  of  the  perpe- 
tration of  fraud  upon  Douglas.  He  can  lose 
nothing  but  the  benefit  of  his  contract    He 


cannot  be  regarded  as  a  bona  fide  purchaser 
for  value  without  notice,  because  his  pur- 
chase was  not  complete.  He  paid  no  pur- 
chase money,  and,  long  before  the  notes  he 
executed  for  it  became  due,  he  had  notice  of 
Welch's  title.  Although  they  were  negotia- 
ble, it  does  not  appear  that  King  ever  dis- 
posed of  them,  or  that  anything  has  been 
paid  on  them.  If  there  was  any  purpose  or 
intention  on  his  part  to  negotiate  them,  un- 
der such  circumstances  as  would  have  in- 
flicted loss  or  injury  upon  Douglas,  a  court 
of  equity  would  have  readily  granted  the 
latter  a  remedy  for  prevention  thereof,  aft- 
er his  discovery  of  King's  lack  of  title.  He 
was  not  a  complete  purchaser.  Plow  Co.  v. 
Blackburn,  74  Neb.  246,  104  N.  W.  178; 
Greenlee  v.  Marquis,  49  Mo.  App.  290;  Wet- 
more  V.  Woods,  62  Mo.  App.  265;  35  Cyc 
352. 

Plaintiff's  prayer  for  his  Instruction  No. 
5,  which,  if  given,  would  have  told  the  Jury 
Strader's  letter  to  King,  affirming  title  to 
the  car  to  be  In  Bills,  could  not  be  regard- 
ed as  showing  ownership  in  Bills,  or  as  af- 
fecting Welch's  title,  if  they  believed  the 
latter  had  become  the  owner  of  the  car,  by 
the  contract  of  August  4th,  imless  they 
should  believe  he  had  had  knowledge  of  said 
statement  and  acquiesced  In  it,  was  improp- 
erly refused.  A  declaration  of  title  in  any 
other  person  than  his  principal  was  not 
within  Strader's  authority  as  agent.  If 
Welch  was  owner,  Strader  must  necessarily 
have  been  agent  for  some  purpose;  for  he 
had  rightful  possession  of  the  car.  There  Is 
no  evidence  of  any  authority  in  him  to  dis- 
avow his  principal's  title.  All  of  the  testi- 
mony on  the  subject  Is  against,  it  Having 
admitted  the  letter,  the  court  should  have 
given  Instructions  limiting  its  effect  to  prop- 
er purposes,  upon  request  therefor. 

For  the  errors  noted,  the  Judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 

(82  W.  Va.  247) 

JONES  V.  SMITH.    (No.  3517.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  16,  191&) 

(Syllabus  by  the  Ci>urt,) 

1.  Quieting  Title  ^=»10(1)  —  Suit  to  Set 
Aside  Deed— Right  of  Action. 

A  6uit  to  set  aside  a  prior  deed  as  a  usuri- 
ous contract  and  as  constituting  a  cloud  upon 
his  title  to  the  land  or  interest  therein  conveyed, 
cannot  be  maintained  by  the  grantor,  when 
he  has  subsequently  and  before  suit  brought 
conveyed  to  a  third  person  his  entire  interests 
in  the  land. 

2.  Quieting  Title  ^=»10(1)— Setting  Aside 
Deed— Right  of  Action. 

Being  without  title  or  interest  therein  plain- 
tiff has  no  right  of  interference  with  another 
who  appears  to  have  good  title  to  the  property. 

Appeal    from    Circuit    Court,    Doddridge 
County. 

Suit  by  James  F.  Jones  against  Martha  J. 
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Smith.    Decree  for  plaintiff,  and  defendant 
appeals.    Rerversed,  and  bill  dismissed. 

A.  F.  McCue,  of  Clarksburg,  and  L.  W. 
Chapman,  of  West  Unioo,  for  appellant  J. 
Ramsey,  of  West  Union,  for  appellee. 

MILLER,  J.  Defendant  has  appealed  from 
the  decree  below  adjudging  that  the  deed  or 
grant  of  March,  1897,  made  by  plaintiff  to 
her,  for  the  one  sixteenth  interest  of  all  the 
oil  and  gas  under  a  tract  of  thirty  and  one 
sixteenth  acres  of  land  in  Doddridge  County, 
is  a  usurious  contract,  and  that  the  property 
purporting  to  be  conveyed  thereby  without 
other  consideration  was  in  excess  of  the  le- 
gal rate  of  interest  paid  for  a  loan  by  de- 
fendant to  pldintiff,  and  which  loan  with  its 
legal  rate  of  interest  had  been  fully  paid 
off  and  discharged,  and  further  adjudging 
and  decreeing  that  said  deed  be  set  aside, 
cancelled  and  annulled  and  held  for  naught 

The  primal  proposition  relied  on  for  rever- 
sal is  that  at  the  time  of  the  suit  plaintiff 
had  no  interest  in  the  land  or  in  the  oil 
or  gas  purporting  to  have  been  conveyed  by 
him  to  defendant,  and  that  regardless  of 
the  original  rights  of  the  parties  under  the 
deed  in  controversy,  plaintiff  has  no  present 
interest  to  protect  or  subserve  and  should 
not  prevail  in  his  suit.  We  think  this  prop- 
osition well  founded  in  law  and  fact,  and 
that  it  is  unnecessary,  if  not  improper,  to  at- 
tempt to  deal  with  any  of  the  other  questions 
sought  to  be  raised  and  presented  for  deci- 
sion. 

The  record  shows  that  on  April  28,  1898, 
more  than  e],^hteen  years  before  the  institu- 
tion of  this  suit  plaintiff  by  deed  of  general 
warranty  sold  and  conveyed  said  tract  of 
thirty  acres  and  two  poles  without  reserva- 
tion or  exception  to  one  0.  H.  Pigott,  and 
that  thereafter  Pigott  on  *  December  15, 
1898,  sold  and  conveyed  to  one  W.  S,  Shinn, 
with  general  warranty,  five  acres  more  or 
less  out  of  said  thirty  acres,  but  in  which 
it  was  fully  agreed  and  understood  by  all 
parties  concerned  that  defendant  '*hOlds  a 
one  sixteenth  part  of  the  oil  and  gas  pro- 
duced from  said  premises  and  her  rights 
which  are  a  matter  of  record  in  the  Clerk's 
office  of  the  County  Court  of  Doddridge  Coun- 
ty, West  Va.,  are  reserved  and  excepted  and 
not  conveyed  to  the  said  W.  S.  Shlnn";  that 
afterwards,  on  March  2,  1903,  said  Pigott 
by  deed  of  that  date,  sold  and  conveyed  with 
general  warranty  the  residue  of  said  thirty 
acre  tract,  described  as  containing  twenty 


four    acres    and   one  hundred  and    fifteen 

poles  to  one  Davis  Smith,  with  the  following 

reservation  however: 

"Reserving  therefrom  all  the  coal  exoeptia; 
surface  vein,  with  all  the  rights  of  mining  and 
removing  the  same,  and  the  rights  of  ingress, 
egress  and  regress  for  the  purpose  of  mining 
and  removing  the  same,  by  paying  all  surface 
damages  caused  thereby;  and  a  one  half  in- 
terest of  oil  and  gas  conveyed  to  said  C.  H. 
Pigott,  by  J.  F.  Jones,  excepting  rentals  and 
bonuses  which  are  conveyed  in  full  to  the  party 
of  the  second  part" 

It  is  manifest  that  the  reservations  in 
these  deeds  were  not  made  for  the  benefit 
of  the  plaintiff,  but  so  far  as  they  relate  to 
the  one  sixteenth  of  the  oil  and  gas  for  the 
benefit  of  the  defendant 

[1,  2]  The  object  of  the  bill  and  the  decree 
thereon  was  for  no  other  purpose  than  to 
remove  as  a  cloud  upon  plaintifTs-  alleged 
title  the  oil  and  gas  interest  conveyed  by 
the  deed  of  March  18,  1897,  to  defendant 
If  this  deed  was  void  as  alleged  the  title 
to  the  property  conveyed  thereby  not  re- 
served passed  to  Pigott  by  plaintiff's  deed  of 
April  28,  1898.  There  can  be  no  doubt 
about  this  proposition.  The  fact  that  plain- 
tiff had  previously  conveyed  it  to  defendant 
does  not  strengthen  plaintiff's  claim,  nor 
does  the  contention  that  Pigott  might  not  be 
able  to  maintain  a  suit  to  set  aside  the  deed 
on  the  grounds  of  usury  give  plaintiff  right 
to  do  so.  Having  parted  with  all  right  and 
title  to  the  land  how  can  he  sue  for  an  inter- 
est which  years  before  he  parted  with  to 
Pigott?  Interest  in  the  subject-matter  of  the 
suit  or  the  right  to  demand  the  thing  de- 
manded are  necessary  pre-requisites  to  the 
maintenance  of  any  suit  therefor.  Roberts  v. 
Gruber,  74  W.  Va.  552,  82  S.  E.  367;  Hitch- 
cox  V.  Morrison,  47  W.  Va.  207,  34  S.  E.  993; 
Horse  Creek  Ck>al  Land  Co.  v.  Trees,  75  W. 
Va.  559,  84  S.  1^.  376. 

Treated  as  a  bill  to  ^remove  doud,  which 
the  present  bill  clearly  Is,  plaintiff  being 
without  title  or  interest  in  the  land  has  no 
right  of  interference  with  others  who  ap- 
pear to  have  good  title  to  the  property.  Harr 
V.  Shaffer,  45  W.  Va.  709,  31  S.  E.  905; 
Wallace  v.  Elm  Grove  Coal  Co.,  58  W.  Va. 
449,  52  S.  E.  485,  6  Ann.  Gas.  140.  Nor  as  a 
general  rule  can  one  maintain  a  suit  to  re- 
move cloud  or  quiet  title  who  has  no  other 
interest  than  that  he  has  sold  the  property 
with  covenants'  of  general  warranty.  Jact:- 
son  V.  Kittle,  34  W.  Va.  207,  12  S.  B.  484. 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  reverse  the  decree  and  dlamlsB  the 
bill. 


N.a) 
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WILSON  V.  POLK  et  ux.    (No.  444.) 

(Supreme  0>urt  of  North  Carolina.    May  8, 

1918.) 

1.  Appeal  and  Ebbdb  ^=s>930(1)  —  Scope  of 
Review— Record  . 

The  court  on  appeal  cannot  presume  that 
the  jury  found  the  fact  without  supporting  evi- 
dence. 

2.  Master  and  Servant  ^s^SSCKI^—Injuribb 
TO  Third  Person— Burden  op  Proof. 

Evidence  that  defendant  owned  the  automo- 
bile which  was  driven  by  her  minor  son,  though 
not  establishing  liabilitv  of  defendant,  calls  for 
explanation  from  defendant  in  an  action  for  in- 
juries in  a  colUsion  with  such  automobile. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge. 

Action  by  W.  L.  Wilson  against  William 
J.  Polk  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.    No  error. 

This  is  an  action  against  the  feme  defend- 
ant to  recover  damages  for  p^rsoDal  injuries 
caused  by  an  automobile  running  down  the 
plaintiff,  who  was  going  home  in  a  buggy 
drawn  by  a  mule,  in  the  nighttime.  From  a 
verdict  and  Judgment  in  favor  of  the  plain- 
tiff the  defendants  appealed. 

J.  D.  McCall  and  Plummer  Stewart,  both 
of  Charlotte,  for  appellants,  E).  R.  Preston 
and  Duckworth  &  Puhlman,  all  of  CJharlotte, 
for  appellee. 

CLARK,  C  J.  The  evidence  for  the  plain- 
tiff is  that  he  was  a  guest  in  the  buggy  owned 
by  one  Thomi)son  and  was  on  his  way  home 
at  night,  when  he  was  run  into  by  the  auto- 
mobile in  a  head-on  collision;  that  he  recog- 
nized the  feme  defendant  in  the  automobile 
and  spoke  with  her ;  that  the  automobile  was 
driven  by  her  son,  and  that  her  husband  was 
in  the  conveyance  at  the  time.  It  was  also  in 
evidence  that  the  feme  defendant  listed  the 
automobile  as  her  property  on  the  tax  list, 
and  that  license  was  issued  in  her  name. 
She  offered  evidence  that  she  was  not  in  the 
automobile,  and  that  she  had  given  her  auto- 
mobile to  her  son,  who  had  exchanged  it  for 
a  new  one.  There  was  conflict  of  evidence, 
on  which  the  Jury  found  that  the  automobile 
was  owned  by  the  feme  defendant  and  her 
son. 

There  was  evidence  that  the  defendants 
were  running  the  automobile  at  night  with- 
out headlights,  or  with  defective  headlights 
which  did  not  enable  them  to  see  the  plain- 
tiff in  the  buggy,  while  the  defendants 
offered  evidence  tiiat  the  plaintiff's  buggy 
was  on  the  wrong  side  of  the  road  and  had 
stopped.  This  was  denied  by  evidence  for 
plaintiff.  The  Jury  found  against  the  de- 
fendants as  to  the  negligence  which  caused 
the  collision.  There  was  no  evidence  of 
contributory  negligence  by  the  plaintiff  who 
was  a  passenger  in  the  buggy. 

There  was  some  evidence,  irrespective  of 
the  evidence  of  ownership,  that  the  car  was 


being  sent  out  by  the  wife  on  a  mission  to 
her  farm.  The  court  charged  on  this  phase 
as  follows: 

"If  you  find  the  son  guilty  of  negligence,  or 
if  yon  find  the  husband  was  guilty  of  negligence 
and  find  that  they  were  her  agents,  acting  in 
the  employment  of  the  wife  and  mother,  find 
that  she  had  sent  them  out  to  look  after  her 
business  and  sent  them  in  her  car,  and  sent  the 
boy  along,  he  being  19  years  of  age,  if  you  find 
he  was  19  years  of  age,  and  find  that  he  was 
guilty  of  negligence,  and  that  he  was  her  agent, 
actine  under  her  authority,  the  court  charges 
you  tibat  she  would  be  liable  just  as  much  as  if 
she  were  along.  But  if  you  find  that  her  hus- 
band and  son  were  not  acting  as  her  agent,  and 
if  vou  find  that  she  did  not  send  them  out  to 
look  after  her  business  and  find  that  she  was 
not  along,  find  she  waa  at  home,  and  find  she 
did  not  know  where  they  had  gone,  but  knew 
that  they  had  taken  the  machine  and  gone  oft 
with  it,  out  not  to  attend  to  her  business  or  by 
her  direction,  the  court  charges  you  that  any 
negligence  of  her  husband  or  son  would  not  be 
imputed  to  her,  and  it  would  be  your  duty  to 
answer  the  issue  'No'  as  to  her.  If  it  was  not 
her  car  she  would  not  be  liable." 

[1]  The  evidence  as  recited  in  the  state- 
ment of  the  case  is  not  very  full  as  to  the  mis- 
sion to  the  feme  defendant's  farm,  but  the  ex- 
ception is  merely  to  the  charge  above  given, 
and  not  on  the  ground  that  there  was  no 
evidence  to  support  it  We  cannot  presume 
that  the  Jury  found  the  fact  without  evi- 
dence, and  if  such  exception  had  been  set 
out  in  the  appellant's  statement  of  the  case 
on  appeal,  doubtless  the  evidence  in  support 
of  that  hypothesis  would  have, been  recited 
more  fully.  The  Jury  absolved  the  husband 
from  liability  but  found  against  the  mother 
and  the  son.  It  is  unnecessary  to  discuss  the 
other  exceptions. 

[21  From  the  argument  in  this  case  and  in 
others  before  us  there  seems  to  be  some  mis- 
apprehension as  to  our  ruling  in  Linville  v. 
Nissen,  162  N.  C.  101,  77  S.  B.  1096.  The 
court  did  not  hold  in  that  case  that  proof  of 
the  ownership  of  the  automobile  and  that  it 
was  being  driven  by  the  minor  son  of  the 
owner  was  not  evidence  to  go  to  the  Jury. 
These  are  facts  which  usually  call  for  ex- 
planation from  the  defendant  owner.  The 
court  held  in  that  case  tiiat  such  evidence 
was  rebuttable,  as  in  that  instance,  by  the 
fact  that  the  son  had  been  forbidden  to  use 
the  machine  and  had  taken  it  out  and  was 
using  it  contrary  to  his  father's  wishes  and 
without  his  knowledge,  and  that  the  mere 
ownership  of  the  automobile  of  itself  would 
not  make  the  owner  liable  for  personal  in- 
juries; that  a  parent  was  not  ordinarily 
liable  for  such  tort  of  his  minor  son  (subject 
to  exception  where  the  father  permitted  a 
child  of  tender  years  to  run  his  automobile), 
nor  would  the  owner  be  liable  for  the  negli- 
gence of  his  son  or  any  other  chauffeur  run- 
ning an  automobile  unless  at  the  time  driv- 
ing the  machine  in  the  scope  of  his  employ- 
ment or  implied  authority.  Clark  v.  Swea- 
ney,  95  S.  E.  668,  at  this  term. 

No  error. 
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ALEXANDER   v.    AUTEN'S    AUTO    HIRE, 
Inc.,  et  al.    (Nos,  446,  447.) 

(Supreme   Court  of  North  Carolina.     May   8, 

1918.) 

1.  Appeal  and  Error  ^=>  1123— Affirmance 
—Evenly  Divided  Court. 

Where  the  Supreme  Court  is  evenly  divided, 
an  appeal  must  be  affirmed. 

2.  Easements  ^=»58(1)— Right  of  Way— Ob- 
structions. 

Where  an  owner  granted  part  of  a  tract  to 
plaintiff,  reserving  to  himself,  heirs,  and  as- 
signs the  right  of  "using  and  occupying"  a  cer- 
tain strip  "as  a  street,**  a  grantee  of  a  lot  on 
the  opposite  side  of  such  strip,  running  a  ga- 
rage, was  not  entitled  to  park  automobiles  in, 
or  otherwise  obstruct,  such  strip,  which  was  be- 
ing used  as  an  alley  by  plaintiff. 

3.  Easements  <S=»58(3)— Right  of  Way— Ob- 
structions. 

Plaintiff  was  not  entitled  to  maintain  a  gate 
across,  or  partly  across,  the  end  of  such  strip. 
(Affirmed  by  divided  court) 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Webb,   Judge. 

Action  by  S.  B.  Alexander  to  restrain  Au- 
ten's  Auto  Hire,  Incorporated,  and  others 
from  obstructing  an  alley,  with  cross-action 
by  defendants  to  restrain  plaintiff  from  main- 
taining a  gate  across,  or  partly  across,  the 
alley.  Judgment  for  plaintiff  on  the  main 
action  and  for  defendants  on  the  cross-action, 
and   they   both   appeal.     Affirmed. 

This  Is  an  action  to  restrain  the  defend- 
ants from  parking  automobiles  in,  or  other- 
wise obstructing,  a  certain  alley,  and  a  cross- 
action  to  prevent  the  plaintiff  from  maintain- 
ing a  gate  across,  or  partly  across,  the  al- 
ley. 

The  plaintiff  and  defendants  own  adjoining* 

lots  In  the  dty  of  Charlotte,  and  there  is  a 

public  garage  on  the  lot  of  the  defendants 

abutting  on  the  alley.     Both  parties  claim 

title  under  Charles  J.  Fox,  and  In  the  deed 

under  which  the  plaintiff  claims  the  lot  on 

which  the  plaintiff  lives  is  conveyed,  and  also 

another  lot  "now  used  as  an  alley,"  20  feet 

wide,  which  runs  between  the  residence  lot 

of  the  plaintiff  and  the  lot  of  the  defendants, 

and  Is  the  alley  In  question.    Following  the 

description  of  the  alley  in  the  deed  there 

is  the  following  reservation : 

"Reserving  to  tho  said  C.  J.  Fox,  his  heirs 
and  assigns  forever,  the  right  of  using  and  oc- 
cupying the  said  20  feet  of  land  as  above  de- 
scribed as  a  street."    ' 

Upon  the  trial  the  plaintiff  tendered  the 
following  Issues: 

"(1)  Is  the  alleyway  mentioned  in  the  plead- 
ing a  private  alleyway? 

"(2)  Has  the  owner  of  the  servient  tenement 
the  right  to  erect  gates  and  fences  across  that 
alleyway?" 

His  honor  declined  to  submit  the  issues,  and 
the  plaintiff  excepted  to  the  refusal  to  submit 
the  second  Issue  tendered.  Judgment  was 
then  rendered  restraining  the  plaintiff  from 
maintaining  gates  across  the  alley,  and  re- 
straining the  defendants  from  parking  auto- 


mobiles in,  or  otherwise  obstructing,  the  al- 
ley, and  both  parties  appealed. 

Julia  M.  Alexander,  of  Charlotte,  for  plain- 
tiff. Tlllett  &  Guthrie,  of  Charlotte,  for  de- 
fendants. 

PER  CURIAM.  [1,2]  The  Chief  Justice 
has  declined  to  participate  in  the  considera- 
tion of  these  appeals  because  of  bis  relation- 
ship to  the  plaintiff.  The  other  members  of 
the  court  are  unanimous  in  the  opinion  that 
there  Is  no  error  in  the  appeal  of  the  defaid- 
ants,  and,  being  equally  divided  as  to  the 
correct  disposition  of  t}ie  appeal  of  the  plain- 
tiff, both  appeals  must  be  affirmed  under  the 
precedents,  which  require  a  majority  of  the 
court  to  reverse  a  Judgment  of  the  superior 
court. 

[3]  Two  members  of  the  court  are  of  opin- 
ion that,  while  the  alley  is  not  strictly  a  pub- 
lic one,  as  between  the  parties  to  the  deeds 
and  those  clainilng  under  them,  the  right  of 
using  and  occupying  all  of  the  20  feet  as  a 
street  is  reserved  In  the  deeds,  and.  If  so,  the 
plaintiff  cannot  Interfere  with  the  use>or  oc- 
cupation of  any  part  of  It  by  erecting  gates ; 
while  the  othier  two  members  of  the  court  are 
of  opinion  that  the  alley  Is  a  private  way, 
that  the  defendants  are  only  entitled  to  a 
reasonable  use  of  It,  and  that  the  question 
ought  to  be  submitted  to  a  Jury  as  to  wheth- 
er erecting  gates  by  the  plaintiff  will  unrea- 
sonably interfere  with  the  rights  of  the  de- 
fendants. 

Affirmed  on  both  appeals. 

CLARK,  C.  J.,  did  not  sit. 


a75  N.  C.  608) 

BRISTOL  v.  CAROLINA,  C.  &  O.  RY.  CO., 

Inc.     (No.  478.) 

(Supreme   Court  of  North   Carolina.     May  8. 

1918.) 

1.  Pleading  ^s»867(6)  —  Motion  to  Make 
Definite  and  Certain. 

In  an  action  against  a  railroad  company  for 
damages  caused  by  fire,  it  was  not  an  abuse  of 
discretion  for  the  trial  court  to  order  the  com- 
plaint to  be  made  more  certain  under  Revival 
1905,  §  496,  by  showing  the  day  and  as  near 
as  practicable  the  hour  and  direction  of  travel 
of  the  train  or  trains  alleged  to  have  set  out 
fire,  although  the  complaint  had  been  filed  at 
October  term,  1916.  and  the  motion  was  not 
made  until  December  term,  1917,  immediately 
before  trial. 

2.  Pleading    ^=»367(6)— Complaint— Motion 
TO  Make  Definite  and  Certain. 

Where  a  motion  under  Revisal  1905,  §  496, 
to  make  a  complaint  more  definite  and  certain 
is  made  on  the  eve  of  the. trial,  it  should  be 
granted  with  great  caution  if  the  moving  party 
has  been  very  dilatory. 

Appeal  from  Superior  Court,  Burke  Coim- 
ty;  Justice,  Judge. 

Action  by  L.  A.  Bristol  against  the  Caro- 
lina, Clinchfield  &  Ohio  Railway  Company 
for  damages  by  fire.    From  an  order  to  make 
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the  complaint  more  definite  and  certain, 
plaintiff  appeals.  No  error,  and  cause  re- 
manded, with  directions. 

Plaintiff  seeks  to  recover  damages  for  in- 
Jury  to  his  land  by  burning  his  timber  which, 
he  alleged,  was  caused  by  fire  negligently  set 
out  from  one  of  defendant's  engines  "on  or 
about  April  28,  1916."  The  complaint  was 
filed  at  Octot)er  term,  1916,  and  answer 
March  17,  1917,  and  motion  was  made  by  de- 
fendant, under  Reylsal,  |  496,  to  make  the 
complaint  more  certain  and  definite,  at  De- 
cember term,  1917.  The  court  made  the  fol- 
lowing order  upon  the  motion: 

"In  the  above-entitled  cause  and  six  others 
against  the  said  defendant,  it  is  ordered,  upon 
motion  of  the  defendant,  that  the  complaint  be 
made  more  definite,  so  as  to  show  the  day  and  as 
near  as  practicable^  the  hour  and  the  uirection 
of  travel  of  the  tram,  or  trains,  alleged  to  have 
set  out  fire,  as  alleged  in  the  complaint;  the 
plaintiff  to  have  40  days  in  which  to  file  these 
amendments." 

Plaintiff  excepted   and   appealed. 

Spalnhour  &  Mull  and  S.  J.  Ervtn,  all  of 
Morganton,  for  appellant. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  motion  might  well  have  been 
denied  because  of  defendant's  long  delay  and 
gross  laches  in  moving  for  the  amendment 
or  for  a  bill  of  particulars,  but,  on  the  other 
hand,  it  does  not  appear  that  plaintiff  could 
not  have  amended  his  allegation  so  as  to 
have  compiled  with  the  order.  Plaintiff 
says,  in  his  brief,  that  it  is  impossible  to 
make  the  allegation  more  definite.  This, 
however,  should  have  been  addressed  to  the 
judge,  who  has  a  large  discretion  in  such 
mattera  If  it  had  appeared  to  him,  by  af* 
fidavit  or  otherwise,  that  such  was  the  case, 
he  doubtless  would  not  have  granted  the  mo- 
tion, and  )io  appeal  would  have  been  neces- 
sary to  review  his  action.  If  an  appeal  will 
lie  in  such  a  case;  it  being  purely  a  matter 
of  discretion.  Allen  v.  Railroad  Ck>.,  120  N, 
C.  548,  27  S.  B.  76;  State  v.  Brady,  107  N. 
C.  822,  827,  12  S.  E.  825 ;  Conley  v.  Railroad 
Co.,  109  N.  O.  692,  14  S.  E.  303 ;  Blackmore 
V.  Winders,  144  N.  O.  216,  66  S.  Bl  874; 
State  V.  Railroad  Ck>.,  149  N.  G.  508,  62  S. 
B.  1088. 

[1  ]  It  was  said  in  the  case  last  cited  that 
this  court  "will  not  review  or  disturb  on  ap- 
peal" the  order  of  the  Judge  unless  there  has 
been  manifest  abuse  of  his  discretion.  We 
find  no  such  abuse.  The  Judge  has  merely 
ordered  that  the  amendment,  in  the  particu- 
lar respects  set  forth  by  him,  be  made  ''as 
near  as  practicable,"  and  the  plaintiff  should 
at  least  have  made  an  attempt  to  comply 
with  this  order  instead  of  appealing.  If  he 
found  that  he  could  not  make  the  complaint 
more  certain  or  definite  after  proper  effort 
to  do  so,  and  this  appeared  to  the  court  to  be 
the  fact.  It  would,  we  are  sure,  not  have  re- 
quired   any   further    amendment,   and    this 


course  may  be  taken  when  the  case  goes 
back  to  the  superior  court 

[2]  A  motion  was  made  in  Conley  v.  Rail- 
road Co.,  supra,  for  a  more  definite  state- 
ment upon  a  complaint  similarly  worded, 
and  this  court  strongly  Intimated  that  It 
should  have  been  granted.  But  the  defend- 
ant was  far  more  diligent  in  that  case  than 
the  defendant  has  been  in  this  one.  Such 
a  motion  should  be  granted  by  the  court  with 
great  caution,  when  made  on  the  eve  of  a 
trial,  as  it  causes  delay  and  vexation,  and  if 
the  party  who  makes  the  motion  has  been 
very  dilatory  his  motion  should  not  commend 
itself  to  the  favorable  consideration  of  the 
court,  if  he  is  allowed  to  so  move  at  all  aft- 
er answer  Is  filed.  Allen  v.  Railroad  Co.,  120 
N.  C.  at  page  550,  27  S.  E.  76.  But  the  Court 
may,  ex  mero  motu,  direct  the  pleadings  to 
be  reformed.  Bute  v.  Brown,  104  N.  C.  335, 
10  S.  E.  465 ;    Qark's  Code,  p.  207,  |  261. 

There  is  no  reversible  error  in  the  ruling 
of  the  court,  but  the  plaintiff  will  be  al- 
lowed an  opportunity  to  make  his  allega- 
tion more  definite,  if  he  can,  atid  if  it  reason- 
ably appears  to  the  court  that  he  cannot  do 
so  the  cause  should  proceed  on* the  present 
complaint.  There  is  neither  the  statement 
of  a  defective  cause  of  action,  nor  a  defec- 
tive statement  of  a  cause  of  action,  but  an 
uncertain  or  indefinite  statement  of  a  cause 
of  action,  which  can  be  corrected  only  by 
motion  to  make  the  pleading  more  definite 
under  Revlsal,  |  496,  or  by  application  for  a 
bill  of  particulars  under  section  494.  Cause 
remanded,  with   above  directions. 

No  error. 


(176  N.  C.  486) 
KRACHANAKB  v.  ACME  MFG.  CO. 

(No.  292.) 

(Supreme  Court  of  North  Carolina.     April  24, 

1918.) 

1.  Wab  4=»11— Resident  "Alien  Enemy." 

A  native  of  Austria-Hungary,  with  which 
the  United  States  is  at  war,  thoagh  a  resident 
of  North  Carolina,  and  regardless  of  the  fact 
that  he  is  gailty  of  no  act  or  utterance  unfriend- 
ly to  the  United  States,  and  is  a  quiet,  law- 
abiding  laborer,  is  an  alien  enemy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Alien  Enemy.] 

2.  Wab  <s=»10f2^  —  Enemy's  Rights  of  Ac- 
tion—Resident Alien.  "Enemy." 

In  view  of  the  President's  Proclamation 
No.  1417,  as  to  rights  of  Austrian  nationals, 
and  the  Trading  with  the  Enemy  Act  (Act 
Cong.  Oct  6,  1917,  c.  106,  40  Stat.  411),  defin- 
ing an  enemy  as  a  person  resident  within  the 
territorv  of  any  nation  with  which  the  United 
States  is  at  war,  a  native  of  Austria-Hungary 
resident  within  the  United  States  may  sue  for 
torts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Enemy.] 

3.  Wab  ^=»10(2)— Enemy's  Rights  of  Action 
—Resident  Alien  Enemy. 

A  ten  year  old  child  bom  in  Canada  of  par- 
ents native  to  Austria-Hungary,  residing  with 
his  parents  in  the  United  States,  could  sue  for 
injuries   by   tort   through   his   father   as   next 
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friend,  since  the  father  was  not  a  party  in  the 
legal  sense,  but  an  officer  appointed  oy  the  court 
to  protect  the  interest  of  the  son,  and  the  Unit- 
ed States  follows  the  rule  according  to  which 
nationality  is  primarily  determioed  by  the 
place  of  birth. 

4.  Wab  «©=>10(2)^Enemt'b  Rights  or  Pkop- 
ibtt—Resident  Alien  Enemy. 
Rules  preventing  certain  enemy  aliens  from 
resorting  to  our  courts  do  not  prevail  against 
a  minor,  the  son  of  a  native  of  Austria  resident 
in  the  United  States,  since  the  money  recovered 
will  be  in  charge  of  a  guardian  appointed  by  the 
court,  and  cannot  be  removed  from  the  state 
without  the  court's  consent,  and  so  cannot  be 
used  in  aid  of  the  enemy. 

6.  Trial  ^=»105— Nonsuit— Presumptions. 

On  motion  for  judgment  of  nonsuit,  the  evi- 
dence must  be  construed  most  favorably  for  the 
plaintiff. 

6.  Explosives  ^=^8  —  Abticles  ATTBAcnvx 
TO  Children— Liability. 
Owner  of  business  mining  marl  one-fourth 
of  a  mile  from  a  station  and  town,  who  main- 
tained an  unlocked  shed  in  which  dynamite 
caps  were  stored,  around  which  children  were 
seen  playing^  and  to  which  a  path  led  from  the 
road,  was  liable  when  a  seven  year  old  boy 
took  dynamite  caps  from  the  shed  and  was  in- 
jured by  the  explosion  of  one  of  them. 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  New  Han- 
over County;   Devin,  Judge. 

Action  by  Andrew  Krachanake,  Jr.,  by  his 
next  friend,  Andrew  Krachanake,  Sr.,  against 
the  Acme  Manufacturing  Company.  Judg- 
ment for  plaintiff,,  and  defendant  appeals. 
No  error. 

This  is  an  action  to  recover  damages  for 
personal  injury  caused,  as  alleged,  by  the 
negligence  of  the  defendant.  The  action  is 
brought  by  Andrew  Krachanake,  Jr.,  a  mi- 
nor 10  years  of  age,  by  his  father,  Andrew 
Krachanake,  Sr.,  as  his  next  friend.  The 
father  is  a  native  of  Austria-Hungary.  He 
left  that  country  with  his  family  fifteen 
years  ago,  and  has  lived  since  then  two 
years  in  Ohio,  eight  years  in  Canada,  and 
five  years  in  this  state.  This  country  de- 
clared war  against  Austria-Hungary  after 
the  verdict  was  retiu*ned  In  the  action,  but 
before  the  Judgment  was  signed.  The  de- 
fendant contends  that  the  action  cannot  be 
maintained  because  the  plaintiffs  are  alien 
enemies.  This  objection  was  overruled,  and 
the  defendant  excepted. 

The  negligence  alleged  is  in  permitting 
dynamite  caps  or  cartridges  to  be  kept  in 
unlocked  boxes  In  an  open  house  near  a 
highway  and  easy  of  access  to  chlldr^ 
and  other  people.  There  was  evidence  tend- 
ing to  prove  that  the  plaintiff,  Andrew  Kra- 
chanake, Jr.,  entered  the  house  and  took  the 
caps  therefrom  and  carried  them  to  his 
home,  and,  while  standing  before  the  -fire 
with  one  of  the  caps  in  his  hand,  the  cap 
exploded  and  caused  the  loss  of  two  of  his 
fingers  and  serious  injury  to  one  of  his  eyes. 
The  other  facts  necessary  to  an  understand- 
ing of  the  case  will  appear  in  the  opinion. 
There  was  a  motion  for  judgment  of  non- 


suit, which  was*  overruled,  and  the  defend- 
ant excepted.  The  jury  returned  a  verdict 
in  favor  of  plaintiff,  and  from  the  judg- 
ment rendered  thereon  the  defendant  ap- 
pealed. 

J.  G.  McCormick  and  Rountree  &  Davis, 
all  of  Wilmington,  for  appi^lant.  W.  F. 
Jones  and  E.  K.  Bryan,  both  of  WUmlngton, 
for  appellee. 

ALLEN,  J.  The  first  question  presented 
by  the  appeal  is  as  to  the  right  of  the  plain- 
tiff, a  native  of  Austria-Hungary,  and  resi- 
dent in  this  state,  to  maintain  an  action  in 
our  courts,  as  next  friend,  to  recover  dam- 
ages for  personal  injury'  to  his  Infant  son. 
The  plaintiff  left  Hungary  fifteen  years  ago, 
and  since  then  has  lived  two  years  In  Ohio, 
eight  years  in  Canada,  and  five  years  in  this 
state.. 

[1]  There  is  neither  allegation  nor  evi- 
dence that  he  has  been  guilty  of  any  act  or 
utterance  unfriendly  to  the  United  States, 
and,  so  far  as  the  record  discloses,  he  is  a 
quiet  law-abiding  laborer.  He  comes,  how- 
ever, within  the  classification  of  an  alien  en- 
emy, because  the  country  to  which  he  ow^* 
allegiance  is  at  war  with  the  United  States; 
and  conceding  that  his  son,  who  was  seven 
years  old  at  the  time  of  his  injury,  stands  in 
the  same  relation  to  this  government  as  his 
father,  which  does  not  seem  to  be  the  Amer- 
ican rule  (12  Mod.  Am.  X*.  143;  Case  of  Carl 
GimdUch,  12  Mod.  Am.  H  09^,  can  the  ac- 
tion be  maintained? 

[2]  The  question  is  new  in  this  court,  but 
it  has  been  considered  so  frequently  and 
with  such  unanimity  of  opinion  in  England 
and  America,  and  the  conclusion  reached 
has  been  so  clearly  recognized  by  the  Presi- 
dent In  his  proclamation  after  the  declara- 
tion of  war  against  Germany  and  Austria- 
Hungary,  and  by  Congress  in  the  Trading 
with  the  Enemy  Act,  that  but  llttie  is  left 
for  us  to  do  except  to  give  the  result  of  our 
investigations. 

The  statement  is  often  made  by  the  law- 
writers  that  an  alien  enemy  cannot  sue,  and 
upon  the  ground  that  to  permit  a  recovery 
would  strengthen  and  add  to  the  resonrces 
of  the  hostile  government,  and  correspond- 
ingly weaken  our  government;  but  when  ref- 
erence Is  had  to  the  facts  it  is  found  that 
the  principle  is  predicated  upon  residence  in 
the  country  at  war  with  ours,  and  that  it 
has  no  application  to  the  alien  enemy  resi- 
dent here,  who  may  be  interned  and  held 
as  a  prisoner  of  war  without  the  right  to 
apply  for  the  writ  of  habeas  corpus,  and 
whose  property  may  be  taken  into  custody 
by  the  government  See  note  to  Daimler 
Co.  V.  Continental  Tyre  Co.,  Ann.  Cas. 
1917C,  193,  where  the  authorities  are  col- 
lected. 

The, test,  therefore,  of  the  right  to  sue, 
I  which  has  been  universally  adopted,  is  r^- 
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dence,  and  not  nationality,  where  the  alien 
enemy  is  and  not  what  he  is.  This  was  sub* 
stantially  declared  in  1097  in  Wells  y.  Wil- 
liams, 1  Lord  Raym.  282,  and  was  approved 
in  1813  in  an  opinion  by  Chancellor  Kent 
in  Clarke  v.  Morey,  10  Johns.  (N.  T.)  70,  and 
in  1915  in  an  opinion  by  Lord  Reading, 
Chief  Justice  of  England,  in  Porter  v.  Freu- 
denberg,  1  K.  B.  857;  Ann.  Cas.  1917C,  215. 
The  learning  upon  the  question  will  be 
found  in  these  two  opinions,  and  in  an  inter- 
esting article  in  the  Yale  Law  Journal  of  De- 
cember, 1917,  written  by  Mr.  Picdotto  of  the 
Inner  Temple,  London,  and  in  the  notes  to 
Daimler  Co.  v.  Continental  Tyre  Co.,  Ann. 
Cas.  1917C,  193. 

In  Clarke  v.  Morey,  the  plaintiff,  a  resi- 
dent of  New  York,  was  a  subject  of  Great 
Britain.  War  then  existed  between  that 
country  and  the  United  States,  and  it  was 
objected  that  the  plaintiff  could  not  prose- 
cute his  action  in  the  courts  of  the  state  of 
New  York,  which  is  the  case  presented  by 
this  record.  Chancellor  Kent  said  in  an- 
swer to  the  objection: 

'The  disabili^  [to  sae]  is  confined  to  these 
two  cases:  (1)  Where  the  right  saed  for  was  ac- 
quired in  actual  hostility,  as  was  the  case  of 
the  ransom  bill  in  Anthon  ▼.  Fisher,  Doug.  649, 
note.  (2)  Where  the  plaintiff,  being  an  alien 
enemy,  was  resident  in  the  enemy's  country; 
such  was  the  form  of  the  plea  in  George  y. 
Powell,  Fortesc.  221,  and  in  Le  Bret  v.  Pa- 
pillon,  4  Elast,  502.  And  such  was  the  case  with 
the  persons  in  whose  behalf,  and  for  whose  bene- 
fit, the  suit  was  brought  upon  the  policy,  in 
Brandon  v.  Nesbitt,  6  Term  Kep.  23. 

'*It  was  considered  in  the  common  pleas,  at 
Westminster,  as  a  settled  point  (Heath,  J.,  and 
Rooke,  J.,  m  Sparenburgh  v.  Bannatrne,  1 
Bos.  &  Pull.  163)  that  an  alien  enemy  under  the 
king's  protection,  even  if  he  were  a  prisoner  of 
war,  might  eue  and  be  sued.  This  point  had 
long  before  received  a  very  solemn  decision  in 
the  case  of  Wells  y.  Williams,  1  Lord  Raym* 
282,  1  Lutw.  34,  S.  C.  1  Salk.  46.  It  was  there 
decided  that  if  the  plaintiff  came  to  England 
before  the  war,  and  continued  to  reside  there, 
by  the  license  and  under  the  protection  of  the 
kmg,  he  might  maintain  an  action,  upon  his  per- 
sonal contract;  and  that  if  even  he  came  to 
lingland  after  the  breaking  out  of  the  war,  and 
continued  tiiere  under  the  same  protection,  he 
might  sue.  upon  his  bond  or  contract;  and  that 
the  distinction  was  between  such  an  alien  enemy 
and  one  commorant  in  his  own  country.  The 
plea  in  that  case  averred  that  the  plaintiff  was 
not  only  bom  in  France,  under  the  allegiance 
of  the  French  king,  then  being  an  enennr,  but 
that  he  came  to  England  without  any  safe  con- 
duct, and  the  plea  was  held  bad  on  demurrer. 
It  was  considered  that  if  the  plaintiff  came  to 
England  in  time  of  peace,  and  remained  there 
<luletTy,  it  amoimted  to  a  hcense;  and  that  if  he 
came  over  in  time  of  war,  and  continued  with- 
out disturbance,  a  license  would  be  intend- 
ed.   ♦♦    ♦ 

"In  the  case  before  us,  we  are  to  take  it  for 
panted  (for  the  suit  was  commenced  before  the 
present  war)  that  the  plaintiff  came  to  reside 
here  before  the  war,  ana  no  letters  of  safe  con- 
duct were,  therefore,  requisite,  nor  any  license 
from  the  President.  The  license  is  Implied  by 
law  and  the  usage  of  nations;  if  he  came  here 
aince  the  war,  a  license  is  also  implied,  and 
the  Drotection  continues  until  the  executive 
shall  think  proper  to  order  the  plaintiff  out  of 
the  United  States;  but  no  such  order  is  stated 
•or  averred.    *    *    •    UntU  sueh  order,  the  law 


grants  permission  to  the  alien  to  remain,  though 
his  soverei^  be  at  war  with  us.  A  lawful  resi- 
dence implies  protection,  and  a  capacity  to  eue 
and  be  sued.  A  contrary  doctrine  would  be  re- 
pugnant to  sound  policy,  no  less  than  to  jus- 
tice and  humanity. 

''The  right  to  sue,  in  such  a  case,  rests  on 
still  broader  ground  than  that  of  a  mere  munici- 
pal provision,  for  it  has  been  freqnentiy  held  that 
the  law  of  nations  is  part  of  the  common  law. 
By  the  law  of  nations,  an  alien  who  comes  to 
reside  in  a  foreign  country  is  entitied,  so  long 
as  he  conducts  himself  peaceably,  to  continue  to 
reside  there,  under  the  public  protection;  and 
it  requires  the  express  will  of  the  sovereign  pow- 
er to  order  him  away.    •    •    • 

"Wf>  nil  recollect  the  enlightened  and  humane 
provision  of  Magna  Charta,  c.  30,  on  this  sub- 
ject ;  and  in  France  the  ordinance  of  Charles  V, 
as  earljr  as  1370,  was  dictated  witii  the  same 
magnanimity;  for  it  declared  that  in  case  of 
war  foreign  merchants  had  nothing  to  fear,  for 
they  might  depart  freely  with  their  effects,  and 
if  tiiey  nappened  to  die  in  France  their  goods 
should  descend  to  their  heirs.  Henault's  Ab- 
r§ge  Chron.  tom.  1,  338.  So  all  the  judges  of 
England  resolved,  as  early  as  the  time  of  Henry 
VIII,  that  if  an  alien  came  to  England,  before 
the  declaration  of  war,  neither  his  person  nor 
his  effects  should  be  seized  in  consequence  of 
it.  Bro.  tit.  'Property,'  pi.  38;  Jenk.  Cent.  201. 
Case  22.  And  it  has  now  become  the  sense  and 
practice  of  nations,  and  may  be  regarded  as  the 
public  law  of  Europe  (the  anomalous  and  aw- 
ful case  of  the  present  violent  power  on  the 
continent  excepted),  that  the  subjects  of  the 
enemy  (without  connning  the  rule  to  merchants), 
so  long  as  they  are  permitted  to  remain  in  the 
country,  are  to  'he  protected  in  their  persons  and 
property,  and  to  be  allowed  to  eue  as  well  as  to 
be  sued." 

Lord  Reading,  discussing  the  same  ques- 
tion, says,  "It  is  clear  law  that  the  test  for 
this  purpose  is  not  nationality,  but  the  place 
of  carrying  on  the  business;"  and  Mr.  Pic- 
dotto, "In  the  Anglo-American  system  of 
law  the  test  is  now  well  settled ;  it  is  a  test 
not  of  nationality,  but  of  residence  or  com- 
mercial domicile;  not  what  a  man  is,  but 
where  his  business  Is." 

Mr.  Plcclotto  also  refers  to  Schaffenlus  v. 

Goldberg,  1  K.  B.  284,  decided  In  1916,  and 

aflarmed  on   appeal,  in  which   it  was  held 

that  an  interned  alien  enemy  could  sue  in 

the  courts  of  England,  Younger,  J.,  saying: 

"There  has  been  a  gradual  and  progressive 
modification  in  the  rules  of  the  old  law  in  their 
restraint  and  discouragement  of  aliens.  It  is, 
as  I  have  already  indicated,  not  the  nationality, 
but  the  residence  and  business  domicile,  of  the 
plaintiff  that  are  now  all  important." 

After  the  declaration  of  war  against  Aus- 
tria-Hungary, the  President  issued  his  proc- 
lamation No.  1417,  similar  to  one  issued 
after  war  was  declared  against  Germany,  in 
which,  after  quoting  the  rescdution  declaring 
war,  and  stating  that  he  was  acting  under 
and  by  virtue  of  authority  vested  in  him  by 
the  Constitution  of  the  United  States,  and 
section  4067  et  seq.,  United  States  Kevised 
Statutes  (U.  B.  Comp.  St  |  7616  et  seq.),  he 
declared  as  follows: 

"I  do  hereby  further  proclaim  and  direct  that 
the  conduct  to  be  observed  on  the  part  of  the 
United  States  towards  all  natives,  citizens,  deni- 
zens, or  subjects  of  Austria,  being  males  of  the 
age  of  fourteen  years  and  upwards,  who  shall 
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be  within  the  United  States  and  not  actually 
naturalized,  shall  be  as  follows: 

"All  natives,  citizens,  denizens,  or  subjects  of 
Austria-Hungary,  being  males  of  fourteen  years 
and  upwards,  who  shall  be  within  the  United 
States,  and  not  actually  naturalized,  are  enjoin- 
ed to  preserve  the  peace  towards  the  United 
States  and  to  refrain  from  crime  against  the 
public  safety,  and  from  violating  the  laws  of  the 
United  States  and  of  the  states  and  territories 
thereof,  and  to  refrain  from  actual  hostility  or 
giving  information,  aid.  or  comfort  to  the  ene- 
mies of  the  United  States,  and  to  comply  strict- 
ly with  the  reflations  which  are  hereby,  or 
which  may  be  from  time  to  time,  promulgated 
by  the  President;  andj  so  long  as  they  shaU 
conduct  themselves  in  accordance  with  law, 
they  shall  he  undisturbed  in  the  peaceful  pur^ 
suit  of  their  lives  and  occupations,  and  he  ac- 
corded the  consideration  due  to  all  peaceful  and 
law-abiding  persons,  except  so  far  as  restric 
tions  ihay  he  necessary  for  thetr  own  protec- 
tion and  for  the  safety  of  the  United  States; 
and  towards  such  persons  as  conduct  themselves 
in  accordance  with  law  all  citizens  of  the  Unit- 
ed States  are  enjoined  to  preserve  the  peace, 
and  to  treat  them  with  aU  such  friendliness  as 
may  he  compatible  toiih  loyalty  and  all€{;ianoe 
to  the  United  States.**    (Italics  ours.) 

One  of  the  important  acts  of  Congress 
growing  out  of  the  present  war  is  what  Is 
known  as  'Trading  with  the  Enemy  Act," 
and  it  is  therein  provided  that  "the  word 
'enemy,'  as  nsed  herein,  shall  be  deemed 
to  mean,  for  the  purpose  of  such  trading  and 
ot  this  act,  (a)  any  Individual,  partnership 
or  other  body  of  individuals,  of  any  na- 
tionality, resident  within  the  territory  (in- 
cluding that  occupied  by  the  military  and 
naval  forces)  of  any  nation  with  which  the 
United  States  is  at  war,  or  resident- outside 
the  United  States  and  doing  business  with- 
in such  tertltory,"  etc,  (Act  CJong,  Oct.  6, 
1917,  c  106,  t  2,  40  Stat.  411),  thereby  clear- 
ly recognizing  residence  or  doing  business  in 
hostile  territory  as  the  test  of  an  alien  en- 
emy for  the  purpose  of  trading. 

It  appears,  therefore,  that  under  the  com- 
mon law,  and  in  accordance  with  the  spirit 
and  declared  purpose  of  the  President  in 
his  proclamation,  and  by  congressional  in- 
terpretation, the  father,  against  whom  noth- 
ing is  urged  except  that  he  was  born  in 
Hungary,  if  the  real  plaintiff,  would  be  en- 
titled to  maintain  the  action. 

[3]  The  father  is  not,  however,  a  party  in 
the  legal  sense.  He  is  an  officer  appointed 
by  the  court  to  protect  the  interest  of  his 
son,  who  is  the  real  plaintiff  (Hockoday  v. 
Lawrence,  156  N.  C.  322,  72  S.  E.  387);  and 
the  son  is  ten  years  of  age,  and  was  bom  in 
Canada,  a  province  of  Great  Britain,  with 
which  we  are  in  alliance;  and,  while  most 
of  the  European  countries  have  adopted  the 
rule  that  nationality  follows  parentage,  "the 
United  States  and  Great  Britain  follow  the 
older  territorial  rule,  according  to  which 
nationality  is  primarily  determined  by  the 
place  of  birth."    12  Mod.  Am.  L.  143. 

In  United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  18  Sup.  Ct.  456,  42  L.  Ed.  890,  it  was 
held  that  a  Chinaman  born  in  the  United 
States,  of  parents  who  were  the  subjects 


of  the  emperor  of  China,  was*  an  American 
citizen;  and  the  court  says  of  the  English 
rule,  "The  fundamental  principle  of  the 
common  law  with  regard  to  E^llsh  na- 
tionality was  birth  within  the  allegiance." 

In  1907  Carl  Gundlich  applied  to  Mr.  Tow- 
er, ambassador  to  Germany,  for  a  passport 
for  his  minor  son,  upon  the  ground  that  he 
was  an  American  citizen.  It  appeared  that 
the  father  and  his  wife  came  to  the  United 
States  In  1886,  and  remained  here  one  year 
and  a  half,  during  which  time  the  son  was 
bom;  that  the  family  returned  to  Germany  in 
1887,  no  one  of  them  being  naturalized,  and 
had  lived  there  since  then,  with  no  Intention 
of  returning  to  this  country  and  owning  no 
property  here.  The  matter  was  referred  to 
the  acting  Secretary  of  State,  Mr.  Bacon, 
who  ruled  that  the  son  was  a  citizen  of  the 
United  States,  with  the  right  to  elect  his 
nationality  upon  becoming  21  years  of  age. 
12  Mod.  Am.  L.  698. 

[4]  Again,  the  proclamations  of  the  Presi- 
dent, and  the  rules  and  regulations  of  the 
Attorney  General  under  the  act  of  Congress 
(Rev.  St.  U.  S.  t  4067  [U.  S.  Comp.  St  1916. 
S  7615]),  requiring  alien  enemies  to  register, 
do  not  seem  to  include  those  under  14  years 
of  age;  nor  do  the  reasons  which  prevent 
alien  enemies  under  certain  conditions  from 
resorting  to  our  courts  prevail  in  the  ca«!e 
of  the  son,  as  the  money  received  will  be  in 
charge  of  a  guardian  appointed  by  our 
courts,  and  cannot  be  removed  from  the 
state  without  the  consent  of  the  court  so 
that  the  danger  of  its  being  used  to  strength- 
en the  hands  of  the  enemy  is  entirely  re- 
moved. We  have  no  doubt  that  the  action 
can  be  maintained. 

The  second  question  relied  on  by  the  de- 
fendant Is  whether  there  was  sufficient  evi- 
dence of  negligence  to  be  submitted  to  the 
Jury. 

[6,  6]  The  evidence,  construing  it  most  fa- 
vorably for  the  plaintiff,  which  is  the  rule 
on  motions  for  judgment  of  nonsuit,  tends  to 
prove  the  following  facts:  (1)  That  the  de^ 
fendant  was  engaged  in  the  manufacture 
and  sale  of  fertilizer  in  the  town  of  Acme, 
N.  C,  and  in  its  business  It  mined  marl 
within  the  corporate  limits,  for  use  In  its 
fertilizers;  that  this  mine  was  located 
about  one-fourth  of  a  mile  from  the  railroad 
station;  that  within  a  radius  of  two  blocks 
of  the  mine  of  the  town  of  Acme  there  lived 
from  100  to  150  people,  the  nearest  resi- 
dence being  about  75  yards  from  the  mine; 
that  one  of  the  main  roads  in  Acme  ran 
within  75  or  100  yards  of  a  small  house 
where  dynamite  caps  w*ere  stored  by  defend- 
ant, and  at  this  point  a  road  or  path  ran 
from  this  road  to  the  house ;  that  the  house 
and  machinery  at  the  mine  were  visible  from 
the  thoroughfare.  (2)  At  this  mine  blasting 
was  carried  on  and  dynamite  and  dynamite 
caps  were  used  for  blasting  purposes.  (3) 
That  neither  mine,  house,  nor  blasting  place 
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was  inclosed  or  fenced  In.  (4)  That  prior 
to  the  time  of  plaintiff's  injury  children 
were  seen  playing  around  the  mine  and 
near  the  house.  (5)  That  the  path  from  the 
road  led  to  the  small  house  where  the  dyna* 
naite  caps  were  kept  (6)  That  the  door  to 
the  house  had  a  hole  cut  in  it,  and  a  hook 
on  the  inside  with  which  to  fasten  the  door, 
and  in  order  to  open  the  same  a  person 
would  run  his  hand  into  a  pigeon  hole,  un- 
fasten the  hook,  and  open  the  door.  (7) 
That  the  door  was  not  kept  locked  or  nailed 
up.  (8)  That  the  plaintiff,  then  a  boy  sev- 
en years  of  age,  having  gone  to  school  that 
day,  and  there  being  none,  started  to  Acme, 
and  arrived  at  the  place  where  the  path  led 
to  the  house  where  the  dynamite  was  kept. 
He  walked  down  the  path,  and  looked  in  the 
door,  which  was  open,  and  saw  two  boxes 
of  dynamite  caps,  one  of  them  being  closed 
and  the  other  open.  He  went  into  the  house, 
took  five  of  the  caps,  and  carried  them  home 
with  him.  Upon  arriving  home  he  went  to 
the  fire,  and  was  holding  his  hand  to  the 
fire,  in  which  hand  he  held  one  of  these 
caps,  which  exploded,  blowing  off  two  of  his 
fingers  and  injuring  his  right  eye.  (9)  That 
the  plaintiff  did  not  know  the  dangerous 
character  of  the  cap,  not  having  seen  one 
before. 

This  brings  the  plaintiff's  case  within  the 
principle  of  Bamett  v.  Gliffside  Mills,  167 
N.  0.  580,  83  S.  £.  826,  in  which  the  au- 
thorities dealing  with  injuries  to  children 
by  explosives  are  collected,  and  from  which 
we  quote  briefly  as  follows: 

"In  Powers  v.  Harlow,  53  Mich.  607  [19  N. 
\^  257,  51  Am.  Rep.  154],  Judge  Cooley  says : 
'Children,  wherever  the^  go,  must  be  expected 
to  act  upon  children's  instincts  aad  impulses, 
and  others,  who  are  chargeable  with  a  duty  of 
care  and  caution  towards  them,  must  calculate 
accordingly.  If  they  leave  exposed  to  the  ob- 
servation of  children  anything  which  would  be 
tempting  to  them,  and  which  they,  in  their 
immature  judgment,  might  naturally  suppose 
they  were  at  liberty  to  handle  or  play  with,  they 
should  expect  that  liberty  to  be  taken.'  In  this 
case  it  was  held  that  the  defendant  was  guilty 
of  negligence  when  it  appeared  that  defendant 
kept  on  his  premises  over  which  the  injured 
person,  a  boy,  was  in  the  habit  of  passing,  in 
an  exposed  place,  certain  dangerous  explosives, 
-which  the  boy  discovered  and  exploded  with 
serious  injury  to  his  person. 

"In  Mattson  v.  Minnesota  Ry.  Co.,  95  Minn. 
477  [104  N.  W.  443.  70  L.  R.  A.  503,  111  Am. 
St.  Rep.  483,  5  Ann.  Cas.  498],  Justice  Brown 
says:  'There  is  nothing  so  attractive  to  young 
boys  as  articles  of  an  explosives  nature,  and  the 
greater  the  volume  of  sound  that  may  be  produc- 
ed the  greater  the  attraction.  As  compared  with 
ordinary  turntable,  dynamite  is  vastly  more  at- 
tractive. Young  children  are  incapable  of  com- 
prehending the  dangers  in  handling  or  explod- 
ing the  same,  and  their  natural  instincts  urge 
them  into  experiments  with  it  whenever  it 
comes  within  their  reach.  The  degree  of  care 
required  of  persona  having  the  possession  and 
control  of  dangerous  explosives,  such  as  fire- 
arms or  dynamite,  is  of  the  highest.  The  ut- 
most care  must  be  exercised,  respecting  the 
care  and  custody  of  such  instrumentalities,  to 
guard  against  injury  to  others.  The  degree  of 
care  must  be  commensurate  with  the  dangerous 
nature  of  the  article,  and  greater  and   more 


exacting  as  respects  young  children.*  •  •  • 
In  Olson  V.  Home  Investment  Co.  [58  Wash. 
151,  108  Pac.  140]  27  L.  R,  A.  (N.  S.)  884. 
it  was  held  that  the  act  of  boys  in  stealmg  or 
attempting  to  explode  dynamite  negligently 
left  unguarded  in  an  unlocked  shanty  on  a  va- 
cant city  lot  is  not  such  an  intervening  cause 
of  injury  to  one  of  them  by  an  explosion  as 
will,  as  a  matter  of  law,  relievo  the  owner 
from  liability  for  the  injury,  if  the  boys  might 
have  been  found,  from  their  age,  ♦  ♦  ♦  and 
Irnowledge  of  right  and  wrong,  to  have  been  rov- 
emed  by  unreasoning  and  natural  impulses. 
l^r^^  J^  Brittingham  v.  Stadiem,  151  N.  C. 
302  [66  S.  B.  128],  Justice  Mannmg  quotes  with 
approval  from  Mattson  v.  R.  R.,  supra:  'The  de- 
gree of  care  required  of  persons  having  the  pos- 
session and  control  of  dangerous  explosives,  such 
ai^  firearms  and  dynamite,  is  of  the  highest  The 
utmost  caution  must  be  used  in  their  care  and 
custody,  to  the  end  that  harm  may  not  come 
to  others  from  coming  in  contact  with  them. 
The  degree  of  care  must  be  commensurate  with 
the  dangerous  character  of  the  article ;'  and  the 
samo  case  is  cited  by  Justice  Brown  in  Wood 
V.  McCabe,  151  N.  O.  458  [66  S.  B.  433],  in 
support  of  the  proposition  that  'all  courts  and 
writers  agree  that  the  degree  of  care  required  of 
persons  using  such  instrumentalities  as  dyna- 
mite in  their  business  is  of  the  highest,  and 
what  might  be  reasonable  care  in  respect  to 
grown  persons  of  experience  would  be  negligence 
as  applied  to  youth  and  children.'  7  A.  and  E. 
li^ ».  J^^^S^^  ^'  ^  R-  t^  Minn.  477,  104  N. 
J^o,^^.^V.^?  ^c^->-  ^3,  111  Am.  St  Rep. 
483],  111  Am.  St  Rep.  487." 

We  have  examined  the  other  exceptions, 
and  find  nothing  justifying  a  new  trial. 
No  error. 

BROWN,  J.  (dissenting).  The  defendant  la 
a  corporation  engaged  in  mining  marl  for 
fertilizing  purposes.  On  February  15,  1915, 
the  plaintiff,  a  child  at  that  time  seven  years 
of  age,  entered  a  small  house  near  the  mines, 
in  which  defendant  kept  some  dynamite  caps 
stored  for  blasting  purposes,  and  took  some 
of  them  and  carried  them  home  with  him. 
In  handling  them  over  a  Are  one  exploded 
and  injured  his  thumb  and  forefinger  on  his 
left  hand  so  that  they  were  amputated.  The 
sight  in  one  eye  has  been  seriously  and  per- 
manently impaired.  The  jury  awarded  dam- 
ages in  sum  of  $7,000. 

I  think  my  Brother  ALLBN  has  demon- 
strated, in  a  learned  and  interesting  opinion, 
the  right  of  the  plaintiff  to  sue  in  the  courts 
of  this  state ;  but  I  am  of  opinion  that,  up- 
on  all  the  evidence,  he  is  not  entitled  to  re- 
cover. 

The  ground  upon  which  a  recovery  is  ba»- 
ed  is  that  defendant  kept  dynamite  in  a  place 
easily  accessible  to  children  and  where  they 
were  likely  to  be  attracted  by  it  I  do  no? 
think  .the  facts  justify  such  conclusion.  The 
plaintiff's  evidence  discloses  that  the  dyna- 
mite caps  were  stored  in  a  house  prepared 
for  the  purpose  and  accessible  to  the  mining 
operations.  They  were  not  scattered  on  the 
floor,  but  were  contained  in  a  tin  box  on  a 
high  shelf,  and  beyond  the  reach  of  a  child 
on  the  floor.  There  is  no  evidence  that  any 
children  had  been  seen  playing  around  the 
little  house  or  that  defendant  knew  that  any 
had  ever  been  there.    There  is  evidence  that 
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children  sometimes  played  around  the  mina 
The  plaintiff  says  he  had  never  been  to  the 
hotise  before.  On  the  day  he  was  hurt  he 
was  alone,  and  took  the  footpath  leading  to 
the  house,  and,  finding  the  door  ajar,  went 
In.  He  climbed  up  on  something  so  as  to 
reach  the  upper  shelf,  and  took  several  of  the 
dynamite  caps  out  of  the  box  and  carried 
them  off  with  him.  There  is  no  evidence 
that  any  child  had  ever  been  at  the  house  or 
ever  entered  it  before.  The  door  had  prop- 
er fastenings  on  it,  and  there  is  no  evidence 
that  it  was  habitually  left  open.  The  fact 
that  it  was  left  open  on  this  one  occasion 
(by  some  workman  probably)  is  insufficient, 
in  my  Judgment,  to  charge  the  defendant 
with  actionable  negligence. 

No  child  had  ever  been  attracted  to  this 
house  before,  not  even  the  plaintiff,  and  there 
was  nothing  going  on  there  which  would  at- 
tract chilrdren  and  bring  the  case  within 
the  principle  of  the  turntable  or  attractive 
nuisance  cases.  The  caps  were  not  left 
strewn  around  the  house  or  on  the  floor  or 
placed  where  children  would  be  likely  to  get 
them.  In  order  to  get  these  caps,  plaintiff 
had  to  enter  the  door,  climb  up  on  some- 
thing so  as  to  reach  a  high  shelf,  and  then 
take  them  out  of  a  tin  box.  The  plaintiff 
was  a  trespasser,  and,  if  he  was  sui  Juris, 
he  may  have  been  guilty  of  theft. 

I  have  examined  carefully  many  cases  in 
which  this  subject  has  been  considered,  no- 
tably Briscoe  v.  Power  Co.,  148  N.  O.  896,  62 
S.  E.  eOO,  19  L.  R.  A.  (N.  S.)  1116^  and  Har- 
nett V.  Gliffside  Mills,  167  N.  G.  576,  83  S. 
EI  826,  where  most  of  the  authorities  are 
collected  and  reviewed,  and  I  fail  to  find 
any  case  where  liability  has  been  adjudged 
upon  a  state  of  facts  at  all  similar  to  these. 
Those  in  which  liability  has  been  predicated 
are  apparently  founded  upon  an  application 
of  the  principle  laid  down  by  Lord  Denman 
in  the  old  case  of  Lynch  v.  Nurdin,  1  Q.  B. 
29,  quoted  by  Lord  MacNaghten  in  Cooke  v. 
RaUway,  App.  Cas.  (1909)  234  (a  turntable 
case),  as  follows: 


•t 


'If,'  says  Lord  Denman,  'I  am  guilty  of  neg- 
ligence in  leaving  anything  dangerous  in  a 
place  where  I  know  it  to  be  extremely  probable 
that  some  other  person  will  unjustifiably  set 
it  in  motion  to  the  injury  of  a  third  party,  and 
if  that  injury  should  be  so  brought  abou^  I 
presume  that  the  sufferer  might  have  redress  by 
action  against  both  or  either  of  the  two,  but 
unquestionably  against  the  first.' " 

The  principle  of  liability  is  very  fairly  and 
clearly  stated  in  Mattson  v.  R.  R.,  95  Minn. 
477,  104  N.  W.  443,  70  L.  R.  A.  603,  111 
A.m.  St.  Rep.  483,  as  follows: 

"The  rule  governing  cases  of  this  kind  stated, 
in  substance,  is  that  one  who  maintains  danger- 
ous instrumentalities  or  appUances  on  his  prem- 
ises, of  a  character  likely  to  attract  chil- 
dren in  play,  or  permits  dangerous  conditions 
to  remain  thereon  with  the  knowledge  that  chil- 
dren are  in  the  habit  of  resorting  thereto  for 
amusement,  is  liable  to  a  child  non  sui  juris 
who  is  injured  therefrom,  even  though  a  tres- 
passer. The  rule  is  intended  for  the  protection 
of  children  of  tender  years,  who,  from  imma- 


turity,  are   incapable   of   exercising   a   proper 
degree  of  care  for  their  own  protection." 

This  principle  is  applied  in  Bamett  ▼. 
Mills,  supra.  In  that  case  a  boy  11  years 
old  got  a  dynamite  cap,  which  had  been 
carelessly  left  unguarded  by  the  defend- 
ant, in  front  of  the  posr  office  In  the 
town  of  Oliffside,  where  children  were  ac- 
customed to  play,  and  were  plajring,  and 
was  injured  by  the  explosion.  Defendant 
was  held  liable.  The  opinion  refers  to  the 
case  of  Chambers  t.  Coal  and  Railway  Co., 
143  Ala.  265,  39  South.  170,  with  apparent 
approval.  In  the  Chambers  Case  the  powder 
house  was  alleged  to  be  negligently  located, 
but  was,  In  fact,  160  yards  from  the  road, 
and  near  a  path  seldom  traveled,  which  is 
very  similar  to  the  case  here,  and  defendant 
was  held  not  to  be  liable. 

The  case  of  Nicolosi  t.  Clark,  169  Cal.  746, 
147  Pac.  971,  L.  R.  A.  1915F,  638,  is  an  in- 
structive one  and  very  much  in  point  In 
that  case  the  defendant  was  a  street  contrac- 
tor, and  in  the  conduct  of  his  work  In  ex- 
cavating a  sewer  in  ope  of  the  streets  open 
to  the  public  he  kept  a  box  used  for  storing 
tools  and  implements.  This  box  was  stand- 
ing within  three  feet  of  the  sidewalk.  There 
was  kept  in  that  box  a  small  box  containing 
dynamite  caps.  Plaintiff,  a  small  boy  of  10 
years  of  age,  passing  along  the  street,  saw 
the  open  box,  and,  being  prompted  by  childish 
curiosity,  approached  the  box  and  took  from 
the  small  box  a  dynamite  cap,  and,  while 
handling  \U  it  exploded  and  injured  him. 
A  demurrer  to  the  action  was  sustained,  and 
the  court  said  on  page  748  of  169  Cal.,  on 
page  971  of  147  Pac,  and  on  page  640  of 
L.  R.  A.  19X5F: 

"In  the  case  at  bar  the  plaintiff  was  clearly 
guilty  of  trespass,  if  not  of  peculation.  If  a 
boy  of  ten  years  of  age  is  not  chargeable  with 
knowledge  that  he  has  no  right  to  make  free 
with  the  contents  of  a  box  placed  such  as  this, 
manifestly  a  box  belonging  to  other  people,  and 
containing  their  goods,  it  can  only  be  because 
that  particular  boy  is  of  deficient  intellect  and 
understanding.  But  this  is  not  alleged.  Not 
being  alleged,  we  hold  it  plain,  as  a  propositioii 
of  law,  that  he  was  guilty  of  an  unwarranted 
trespass,  barring  his  right  of  recovery." 

In  Fanning  v.  White,  148  N.  C.  641,  62 

S.  B.  734,  this  court  held  that— 

"to  store  dynamite  being  used  for  the  legitimate 
purposes  necessary  for  the  construction  of  a 
railroad  on  its  right  of  way,  in  a  shanty  with 
the  door  open  and  the  window  torn  out,  afford- 
ing any  person  ample  opportunity  to  see  the 
danger,  with  the  warning  written  or  printed  on 
the  boxes,  cannot  violate  any  duty  owing  to  a 
person  going  upon  the  premises  without  a  li- 
cense, either  express  or  implied." 

I  will  cite  only  a  few  of  the  many  cases 
on  the  subject  which  I  think  support  my 
views:  Furnace  Co.  ▼.  Patterson,  120  Ga- 
521,  48  S.  B.  166;  Travell  v.  Bannerman, 
174  N.  Y.  47,  66  N.  E.  583;  O'Connor  t. 
Brucker,  117  Ga.  461,  43  S.  E.  731 ;  Etheridgtf 
V.  Ry.,  122  Ga.  853,  50  S.  B.  1003 ;  Affllck  ▼. 
Bates.  21  R.  I.  281,  43  Atl.  639,  79  Am.  St. 
Rep.  801 ;  Hughes  v.  B.  &  N.  R.  R.,  71  N.  H 
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279,  51  Ati.  1070,  93  Am.  St  Rep,  618.  In 
tbis  last  case  the  child  was  nine  years  of  age, 
and  his  recovery  was  denied  upon  the  ground 
that  he  was  a  trespasser.  Slayton  v.  Free- 
mont,  B.  &  M.  Valley  R.  R.,  59  N.  B.,  510; 
Carter  v.  a  &  G.  R.  R.,  19  S.  O.  20,  45  Am. 
Rep.  754 ;  Ball  v.  Middlesboro  Town  &  Lands 
Co..  68  S.  W.  6,  24  Ky.  Law  Rep.  114 ;  Perry 
▼.  Rochester  Lime  Co.,  219  N.  Y.  60,  113 
N.  E.  529;  L.  R.  A.  1917B,  1058;  Horan  v. 
Water  Town,  217  Mass.  185,  104  N.  B.  464; 
Nlcolosl  V.  Clark,  169  Cal.  746,  147  Pac.  941, 
L.  R.  A.  1915F,  638 ;  Flnkbelner  v.  Solomon, 
225  Pa.  333;  74  Atl.  170,  24  L.  R.  A,  (N.  S.) 
1257. 

It  appears  to  me  that  the  evidence  In  this 
case  is  lacking  the  most  essential  elements 
necessary  to  constitute  liability.  The  ele- 
ment of  allurement  is  lacking,  for  the  mine 
was  shut  down  and  work  had  stopped. 
There  was  nothing  apparent  in  the  house 
calculated  to  entice  the  plaintiff  to  leave 
the  path  and  go  into  it  unless  he  went  in  to 
pilfer  and  to  take  what  any  boy  seven  years 
old,  of  ordinary  sense  and  morality,  must 
have  known  he  had  no  right  to  take.  He 
did  not  know  that  there  was  dynamite  in 
there,  for  that  was  shut  up  in  a  tin  box  on 
an  upper  shelf  and  beyond  his  observation 
and  reach  from  the  floor.  The  element  of 
probability  (or,  as  Lord  Denman  puts  It,  ''ex- 
treme probability")  is  entirely  wanting.  No 
human  foresight  could  be  expected  to  antic- 
ipate that  a  normal  seven-year  old  boy  would 
leave  the  path,  go  into  the  house,  climb  up 
to  an  upper  shelf,  and  purloin  dynamite 
caps  out  of  a  tin  box,  and  carry  them  off 
with  him;  for  there  is  not  a  scintilla  of 
evidence  that  a  child  had  ever  before  entered 
the  house  or  been  seen  about  its  door. 

With  the  utmost  deference  for  the  opin- 
ion of  my  Brethren,  I  am  convinced  that 
their  Judgment  in  this  case  imposes  a  liabil- 
ity beyond  any  ever  pronounced  by  a  court 
before  in  this  character  of  case,  and  that 
it  inflicts  a  penalty  upon  this  defendant  un- 
warranted by  law  or  justice. 

WALKER,  J.,  concurs. 


(176  N.  C.  629) 

MBDLIN  V.  MBDLIN.     (No.  415.) 

(Supreme   Court  of  North   Carolina.     May  8, 

19ia) 

1.  DivoBCE  <8=s>255— Judgment}— Bar. 

In  action  by  husband  for  divorce  a  vinculo 
for  adultery,  the  wife's  claim  for  alimony  in 
her  cross-bill  for  divorce  from  bed  and  board 
for  being  maliciously  turned  out  of  doors  by 
her  husband,  under  Revisal  1905,  §  1562.  subsec. 

2,  is  barred  by  judgment  against  wife  in  her 
prior  suit  for  alimony  for  support  under  sec- 
tion 1567  because  of  wrongful  abandonment  un- 
der section  1562.  subsec.  1 ;  tbe  basic  facts 
of  the  two  suits  being  the  same,  and  malicious 
turning  out  of  doors,  under  subsection  2,  be- 
ing but  an  instance  of  wrongful  abandonment, 
provided  for  in  8ubsccti9n  1, 


2.  DrvoBOE  ^=»221— Expense  Monet. 

Reasonable  expense  money  is  properly  al- 
lowed wife  without  means,  defending  in  good 
faith  an  action  for  divorce  for  adultery. 

Appeal  from  Superior  (X>urt,  Union  Coun- 
ty ;  Harding,  Judge. 

Action  by  Berry  Medlln  against  Ida  Med- 
Itn,  alias  Ida  Carter.  On  motion  by  defend- 
ant for  allowance  of  alimony  and  expense 
money,  expense  money  was  adjudged,  and 
plaintiff  appeals.    Affirmed. 

The  principal  action  is  for  divorce  a  vin- 
culo, brought  by  the  husband  against  the 
wife  on  account  of  her  alleged  adultery.  De- 
fendant answers,  and  under  oath  denied  the 
alleged  adultery  and  also  filed  a  cross-bUl  for 
divorce  from  bed  and  board  on  the  alleged 
ground  that  plaintiff  had  malidousiy  turned 
her  out  of  door&  It  appeared  further  that 
some  time  prior  to  the  institution  of  the 
present  suit  the  feme  defendant  had  Institut- 
ed an  independent  suit  for  alimony  for  her 
support  under  section  1567  of  Revisal,  al- 
leging a  wrongful  abandonment  by  her  hus- 
band. On  issue  joined  in  that  suit,  there 
was  verdict  for  the  husband  on  the  question 
of  wrongful  abandonment,  and  judgment  de- 
nying alimony  as  prayed  for.  . 

On  the  present  hearing,  his  honor  was  of 
opinion,  and  so  ruled,  that  no  alimony  for 
support  could  be  allowed  by  reason  of  the 
verdict  and  judgment  in  the  former  suit 
involving  the  same  state  of  facts  as  those  re- 
lied upon  in  defendant's  cross-bill,  but  on 
affidavits  duly  filed  the  court  found  as  perti- 
nent facts-: 
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'That  defendant  has  denied,  under  oath, 
the  adultery  charged  against  her  in  the  com- 
plaint; that  such,  her  denial,  is  made  in  good 
faith;  that  defendant  is  unable  financially  to 
employ  counsel  or  to  bring  to  the  court  the 
witnesses  necessary  for  her  proper  defense; 
that  plaintiff,  her  husband,  is  solvent  and  amply 
able  to  pay  the  sum  of  $150;  and  that  said 
sum  is  a  reasonable  allowance  for  the  purpose'* 

— and  thereupon  adjudged  that  plaintiff 
pay  to  the  defendant  the  said  sum  of  $150 
expense  money  to  enable  her  to  defend  the 
suit,  from  which  judgment  plaintiff,  having 
duly  excepted,  appealed. 

Maness,  Armfleld  &  Vann,  of  Monroe,  for 
appellant.  Stock  &  Parker,  of  Monroe,  for 
appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  Under  recognized  principles,  we 
must  approve  his-  honor's  ruling  that  no 
alimony  can  be  allowed  the  defendant  as  an 
incident  to  her  cross-bill,  an  application  for 
divorce  from  bed  and  board  because  of  her 
being  maliciously  turned  out  of  doors,  and 
for  the  reason  given  by  him  that  in  a  sepa- 
rate and  independent  action  for  alimony 
imder  section  1567,  Revisal,  the  facts  in- 
volved in  her  present  bill  have  been  deter- 
mined against  the  defendant  and  judgment  en- 
tered denying  her  alimony  for  support     It 
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Is  understood  with  us  that  a  suit  for  divorce 
because  of  being  maliciously  turned  out  of 
doors  under  subsection  2,  §1562,  Revlsal,  Is 
but  an  instance  of  a  wrongful  abandonment 
provided  for  in  subsection  1  of  the  statute, 
and  the  basic  facts  of  these  two  suits  being 
the  same,  the  accepted  principle  is  that  an 
authoritative  decision  on  the  right  of  ali- 
mony will  conclude  the  parties  as  to  such 
right  and  as  to  the  essential  relevant  facts 
existent  at  the  time  and  involved  in  the  Id- 
quiry.  1  Ruling  Case  Law,  title  Alimony, 
§87,  p.  940,  and  cases  cited. 

[2]  We  concur  also  in  his  honor's  decision 
awarding  to  defendant  $150  expense  money 
as  an  incident  to  the  husband's  suit  against 
her  for  divorce  on  account  of  her  alleged 
adultery;  the  defendant  having  formally  de- 
nied the  same  under  oath,  and  on  the  facts 
found  by  his  honor: 

"That  defendant's  denial  and  ber  desire  to  do- 
fend  the  suit  are  in  good  faith ;"  '*that  she  is 
unable  by  reason  of  her  poverty  to  prepare  and 
present  her  defense ;  that  her  husband  is  able 
to  furnish  the  same;  and  that  the  sum  award- 
ed is  reasonable  for  the  purpose." 

On  these,  facts,  and  under  the  rulings*  and 
precedents  of  the  ecclesiastical  courts  in 
England  having  Jurisdiction  in  matters  of 
divorce  and  questions  appertaining  thereto, 
an  award  of  a  reasonable  amount  to  enable 
the  wife  to  properly  present  her  defense  was 
allowable  in  the  sound  discretion  of  the 
court,  there  usually  as  a  part  of  the  costs 
and  very  much  on  the  principle  that  alimony 
for  support  was  given.  D'Agullar  v.  D'Agui- 
lar,  8  English  E^cclesiastical  Reports,  329^338. 
And  these  rulings  and  precedents,  as  a  con- 
stituent part  of  the  common  law,  were  trans- 
ported to  the  English-speaking  colonies*  of 
this  country  and  allowed  to  prevail  here  after- 
wards as  the  basis  of  our  state  jurisprudence 
to  the  extent  that  its  principles  were  "not 
inconsistent  with  the  genius  of  a  free  peo- 
ple," and  except  when  abrogated  or  modifi- 
ed by  constitutional  or  express  statutory  pro- 
vision. And  so  considered,  and  as  approved 
and  applied  by  authoritative  decisions  here 
and  elsewhere,  they  are  in  full  support  of 
his  honor's  ruling.  Webber  v.  Webber,  79 
N.  0.  572;  Crump  v.  Morgan,  38  N.  C.  91,  40 
Am,  Dec.  447;  Methvln  v.  Methvin,  15  Ga. 
97,  reported  in  60  Am.  Dec.  664;  Van  Qordor 
V.  Van  Gordor,  54  Colo.  67,  129  Pac.  226, 
reported  also  in  44  L.  R.  A.  (N.  S.)  998;  1 
Ruling  Case  Law,  p.  910,  title  Alimony,  fi  57 ; 
Bishop  on  Marriage  and  Divorce  and  Separa- 
tion, §  976 ;  1  Bnc.  PI.  &  Pr,  p.  541 ;  14  Cyc. 
p.  767. 

In  the  citation  to  1  Enc.  Pi.  ft  Pr.,  supra, 

it  is  said: 

"That  suit  money  and  counsel  fees  are  award- 
ed on  the  same  principles  as  those  which  gov- 
ern the  granting  of  alimonv  pendente  lite,  and 
so  it  has  been  universally  held  by  the  English 
courts  as  well  as  by  most  of  those  in  this 
country  that  this  allowance  to  the  wife  is  a 
common-law  right  and  grantablo  Without  stat- 
utory aid." 


And  that  from  Bishop,  supra: 

"Natural  justice  and  tha  policy  of  the  law 
alike  demand  that,  in  any  litigation  between 
the  husband  and  the  wife,  they  shaU  have  equal 
facilities  for  presenting  their  case  before  the 
tribunal.  This  reguires  that  Ihey  shall  have 
equal  command  of  funds,  so  that  if  she  ia  with- 
out means,  the  law  having  vested  the  acquisi- 
tions of  the  two  in  him,  he  shall  be  compelled 
to  furnish  them  to  her  to  an  extent  rendering 
her  bis  equal  in  the  suit.  This  doctrine  is  a 
part  of  the  same  whence  proceeds  temporary 
alimony.  And  so  the  EhigUsh  courts  have, 
from  tile  earliest  times  to  the  present,  held, 
without  the  aid  of  an  act  of  ParUament,  and 
nearly  all  of  our  own  have  accepted  the  doe- 
trine  as  of  common  law." 

True,  it  was  at  one  time  held  In  this  state 
(Wilson  V.  Wilson,  19  N.  C.  377)  that  the 
precedents  of  the  ecclesiastical  courts  did 
not  obtain  here  as  to  the  right  to  award 
alimony  in  divorce  proceedings  cognizable 
before  them,  and  that  such  alimony  could 
only  be  allowed  by  express  legislative  sanc- 
tion, but  this,  as  a  general  proposition,  "was 
ruled  to  the  contrjiry  in  Crump  v.  Morgan, 
38  N.  C.  91,  40  Am.  Dec.  447,  supra,  and,  as 
to  the  right  to  alimony  pendente  lite,  was 
directly  disapproved  in  the  later  caae  of 
Webber  v.  Webber,  heretofore  dted. 

We  are  not  inadvertent  to  the  case  of 
Reeves  v.  Reeves,  82  N.  C.  348,  in  which  it 
was  held  that  the  matter  of  awarding  ali- 
mony pendente  lite  and  expense  money  la 
entirely  controlled  by  statute,  and  that  the 
power  is  only  conferred  by  the  law  wnere 
the  suit  is  by  the  wife,  and  does  not  extend  to 
a  case  like  the  present  wherein  the  allowance 
must  be  made,  if  at  all,  as  an  incident  of 
the  husband's  suit  against  her.  But,  with 
full  recognition  of  the  ability  aid  learning  of 
the  court  when  that  ruling  was  made,  and  of 
the  eminent  Judge  who  wrote  the  opinion, 
we  are  unable  to  concur  in  their  view,  and 
are  constrained  to  hold  that  the  case  of 
Reeves  y*  Reeves,  in  the  respect  suggested, 
was  not  well  decided. 

In  Webber  v.  Webber,  supra,  very  clear 
intimation  is  given  that  the  statute  itself, 
by  correct  Interpretation,  should  be  extended 
to  cover  all  cases  where  the  wife  was  a  party 
to  a  divorce  proceedings,  whether  as  plaintiff 
or  defendant,  but  apart  from  this,  the  statute, 
being  remedial  in  its  nature  and  affirmative 
in  terms,  gives  no  indication  that  it  was 
intended  to  abrogate  the  common  law  exist- 
ent on  the  subject,  or  to  withdraw  from  the 
court  any  powers  already  possessed  by  them 
in  administering  its  principles.  In  such  case, 
if  there  were  repugnancy  between  the  two, 
the  repeal  would  only  operate  to  the  extent 
of  the  interference,  but  there  is  no  repug- 
nancy between  them,  and  nothing  to  show 
that  the  remedies  provided  by  one  are  not 
cumulative  or  declaratory  of  those  afforded 
by  the  other.  WaddiU  v.  Masten,  172  N.  C 
582-586,  90  S.  B.  694,  citing  Humphrey  v. 
Wade,  70  N.  C.  280;  Oliveira  v.  University, 
62  N.  C.  69 ;  McKay  v.  Woodle,  2S  N.  C.  352 ; 
Davies  v.  Fairbairn  et  al.,  3  How.  (44  U.  S^ 
636,  11  li.  Ed.  760;   Rosin  v.  Lldgerwood,  Si» 


W.Va-) 


ADAMS  Y.  ADAMS 


859 


App.  Div.  245»  86  N.  T.  Supp.  49;  Endlich  on 
Inter,  of  Statutes,  fi§  204,  205;  36  Cyc.  pp. 
1145,  1175. 

tVhile  divorce  a  vinculo  was  not  originally 
awarded  by  the  ecclesiastical  courts  for 
ca;uses  transpiring  subsequent  to  a  valid 
marriage,  the  reason  upon  wliich  the  power 
was  made  to  rest  and  the  principle  of  public 
policy  involved  in  its  exercise  are  present 
wherever  jurisdiction  to  grant  a  divorce  is 
conferred.  Even  in  Wilson  v.  Wilson,  supra, 
in  which  the  principles  of  the  common  law 
permitting  an  award  of  alimony  pendente  lite 
was  denied,  the  great  and  humane  judge  who 
delivered  the  opinion,  conscious  that  the  deci- 
sion might  at  times  operate  with  harshness 
against  an  innocent  and  helpless  defendant, 
felt  constrained  to  express  himself  further  on 
the  subject  as  follows: 

"We  are  not  called  upon  to  say,  whether  there 
may  not  be  cases  In  which  the  husband  is  an 
applicant  for  a  divorce,  and  is  endeavoring  to 
stigmatize  his  wife  with  foul  imputations  where 
the  court  may  withhold  its  aid  from  him,  unless 
he  will  furnish  the  means  of  a  fair  investiga- 
tion." 

In  our  opinion,  both  right,  reason  and  ap- 
proved precedent  are  in  support  6t  his  honor's 
ruling,  and  on  the*facts  as  found  by  him  the 
judgment  is  affirmed. 

Affirmed. 

(176  N.  C.  721) 

JONES  V.  PIEDMONT  &  N.  RY.  CO. 

(No.  445.) 

(Supreme  Court  of  North  Carolina.    May  8, 

1918.) 

Appeal  from  Superior  Court,  Gaston  County; 
Webb,  Judge. 

Action  by  Pickett  Jones  against  the  Pied- 
mont &  Northern  Railway  Company,  substitut- 
ed for  the  defendant  Piedmont  Traction  Com- 
pany. From  the  judgment  rendered,  defendant 
appeals.    No  error. 

Civil  action  tried  upon  these  issues: 

(1)  Did  the  plaintiff,  Pickett  Jones,  sign  the 
release  and  receipt  offered  in  evidence?  An- 
svfCT  m   Yes. 

(2)  Was  the  plaintiff,  Pickett  Jones,  21  years' 
old  when  he  signed  the  said  release?  Answer: 
No. 

(3)  Did  the  defendant  by  undue  advantage 
procure  the  plaintiff  to  sign  the  release  offered 
in  evidence?    Answer:    No.  ^ 

(4)  Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant  as  alleged  in  the  'complaint? 
Answer:    Yes. 

(5)  Did  the  i>laintiff,  by  his  own  negligence, 
contribute  to  his  injury,  as  alleged  in  the  an- 
swer?   Answer:   Yes. 

(6)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:   $166.50. 

From  the  judgment  rendered,  defendant  ap- 
pealed. 

Osborne,  Cocke  &  Robinson,  of  Charlotte,  for 
appellant  R.  C.  Patrick  and  P.  W.  Garland, 
both  of  Gastonia,  for  appellee. 

PER  CURIAM.  The  plainUff,  a  boy  under 
21  years  old,  was  injured  while  in  employ  of 
defendant  as  a  section  hand.  In  obedience  to 
orders^  he  jumped  off  a  loaded  motor  car  to 
start  it  by  running  and  pushing  it  and  then 
jumping  on  again,  when  he  was  thrown  off  and 
injured.     There  is  suflSdent  evidence  of  negli- 


gence to  justify  the  court  in  submitting  the  is- 
sue to  the  jury,  and  therefore  the  motion  to 
nonsuit  was  properly  overruled. 

The  jury  found  plaintiff  guilty  of  contributory 
negligence,  and  evidently  considered  the  same  in 
diminution  of  damages  under  the  statute.  The 
four  exceptions  to  the  charge  relate  to  the  is- 
sue of  negligence  and  are  without  merit.  The 
judge  submitted  the  case  to  the  jury  under  in- 
structions in  line  with  the  settled  decisions  of 
this  court. 

We  find  no  error. 


(82  W.  Ya.  244) 
ADAMS  V.  ADAMS  et  al.     (No.  3430.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  16,  1918.) 

(ByllahuM  by  the  Court.) 

1.  Infants  e=^5S{l)  —  Release  of  Inhebit- 
ANCE— Disaffirmance. 

A  child  who  has  signed  a  writing  during  his 
minority,  releasing  his  right  of  inheritance  in 
his  father's  estate  in  consideration  of  an  ad- 
vancement, cannot,  after  attaining  his  major- 
ity and  waiting  a  number  of  years  thereafter 
until  his  father's  death,  disavow  his  act  and  be 
let  in  to  share  the  inheritance. 

2.  Descent  and  Distbibution  ^=»101--Ad- 
vancement— Change  to  Gift. 

A  parent  who  has  made  an  advancement  to 
one  of  his  children  and  taken  from  him  a  writ- 
ing evidencing  the  same  cannot  thereafter,  by 
a  mere  oral  declaration,  convert  it  into  an  abso- 
lute gift 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Suit  by  William  C.  Adams  against  Curtis 
Adams  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

L.  W.  Chapman,  of  West  Union,  for  ap- 
pellant J. /Ramsey,  of  West  Union,  and  A. 
F.  McCue,  of  Clarksburg,  for  appellees. 

WILLIAMS,  J.  This  appeal  is  taken  by 
the  plaintlif  to  a  decree  sustaining  a  demur- 
rer to  his  bill  and  dismissing  his  suit,  he 
having  declined  to  amend. 

The  suit  is  brought  by  William  C.  Adams, 
one  of  the  children  of  J.  J.  Adams,  deceas- 
ed, against  his  other  children,  his  widow, 
0.  C.  Freeman,  his  administrator,  and  the 
Eureka  Pipe  Line  Company,  to  have  parti- 
tion made  of  a  tract  of  154  acres  of  land  of 
which  J.  J.  Adams  died  seised,  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
and  sell  certain  oil  alleged  to  be  in  the 
hands  of  the  Eureka  Pipe  Line  Company  be- 
longing to  decedent's  estate,  for  the  set- 
tlement of  the  administrator's  accounts  with 
said  estate,  and  for  the  distribution  of  the 
proceeds  to  those  entitled  thereto.  Plain- 
tiff admits  in  his  bill  that  he  signed  a  writ- 
ing with  his  father  on  the  18th  of  April, 

1907,  "releasing  all  his  interest  in  the  real 
and  personal  estate  of  the  said  J.  J.  Adams« 
now  deceased,  in  consideration  of  two  hun- 
dred seventy  five  dollars";  but  he  avers  he 
was  then  an  infant  and  did  not  attain  the 
age  of  21  until  the  25th  day   of  January, 

1908,  and  that  he  is  therefore  "not  bound  by 
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said  contract  and  hereby  revokes  the  same/* 
There  Is  no  denial  that  he  received  the  stat- 
ed consideration  for  the  release  of  his  In- 
terest or  expectancy,  but  he  avers  that  it 
was  spent  during  Infancy,  and  therefore  he 
is  not  liable  to  refund  the  same.  He  further 
avers  that  J.  J.  Adams  died  intestate  on  the 
22d  of  March,  1915. 

Plaintiff's  right  to  maintain  this  suit  de- 
pends upon  the  effect  of  his  release  of  his 
expectancy,  as  prospective  heir  to  the  estate 
of  his  father,  In  consideration  of  a  present 
advancement.  That  such  a  contract  is  valid 
and  binding  and  estops  a  child  from  there- 
after claiming  any  interest  in  his  father's  es- 
tate is  settled  by  prior  decisions  of  this 
court  Roberts  v.  Coleman,  37  W.  Va,  143, 
16  S.  B.  482;  Coffman  v.  Coffman,  41  W.  Va. 
8,  23  S.  E.  523;  Squires  v.  Squires,  65  W. 
Va.  611,  64  S.  E.  911;  and  Pritchard  v, 
Pritchard,  76  W.  Va.  91,  85  S.  E.  29. 

[1]  But,  it  is  insisted,  this  case  is  dis- 
tinguishable from  those  dted,  on  the  ground 
that  this  plaintiff  was  an  infant  and  not 
capable  of  making  a  binding  contract,  and 
therefore  he  could  repudiate  it  Although 
this  is  true,  generally  speaking,  he  must 
nevertheless  disavow  his  contract  within  a 
reasonable  time.  What  is  a  reasonable  time 
depends  on  the  facts  and  circumstances  of 
each  particular  case.  Hobbs  v.  Hinton  Foun- 
dry Co.,  74  W.  Va.  443,  82  S.  E.  267,  Ann. 
Cas.  1917D,  410.  He  cannot  wait  an  in- 
definite time,  until  the  rights  of  others  will 
be  injuriously  affected  by  his  disavowal, 
and  then  exercise  his  option  to  their  detri- 
ment; but  he  must  act  with  reasonable 
promptness. 

Plaintiff's  father  did  not  die  until  more 
than  seven  years  had  passed  after  plaintiff 
had  attained  his  majority.  He  should  have 
repudiated  his  contract  within  his  father's 
lifetime,  and  thereby  have  afforded  him  an 
opportunity  to  make  such  distribution  of 
his  property,  by  will  or  otherwise,  among 
his  children  as  he  might  think  was  just  and 
proper.  To  allow  plaintiff  to  rescind  his 
contract  at  this  late  day  and  be  let  in  to 
share  the  inheritance  with  the  other  chil- 
dren, after  enjoying  for  more  than  seven 
years  an  advancement  which  he  regarded  as 
a  fair  consideration  for  his  right  of  inherit- 
ance in  his  father's  estate,  would  be  inequi- 
table, unfair,  and  unjust  to  his  brothers 
and  sisters.  In  view  of  the  circumstances, 
his  long-continued  silence,  after  attaining 
his  majority,  amounts  to  a  ratification  of 
his  contract. 

[2]  But  it  is  averred  in  his  bill  that  plain- 
tiff and  his  father  made  "an  oral  agreement 
in  the  presence  of  witnesses  that  the  con- 
tract signed  by  your  complainant  on  the 
18  th  day  of  April,  1907,  should  be  held  for 
naught,  and  your  complainant's  share  in  the 
estate  of  J.  J.  Adams  should  be  equal  with 
the  other  heirs."     It  Is  insisted,  in  view  of  this 


averment,  that  the  demurrer  ^ould  have 
been  overruled,  that  plaintiff  was  entitled 
to  an  opportunity  to  prove  the  averment, 
and,  if  true,  that  it  shows  a  valid  rescission 
of  the  contract  by  agreement  The  demur- 
rer admits  the  truth  of  the  averment,  but 
it  was  a  mere  oral  agreement  made  without 
any  consideration,  whereas  the  original 
contract  was  in  writing,  signed  by  plaintiff, 
and  was  supported  by  a  valuable  considera- 
tion. It  was  a  contract  which  the  father 
had  made  with  plaintiff,  one  of  his  children, 
for  the  benefit  of  his  other  children,  and 
could  not  be  rescinded  by  mere  oral  declara- 
tion without  any  consideration  to  support  it 
any  more  than  payment  of  a  valid  debt 
could  be  thus  forgiven.  The  original  agree- 
ment created  contractual  rights  whicli  could 
not  be  thus  lightly  discharged.  The  ad- 
vancement to  plaintiff,  being  clearly  estab- 
lished as  such  by  the  writing  which  he  ad- 
mits he  signed,  his  father  could  not  there- 
after, by  mere  oral  declaration,  change  ita 
character  and  convert  it  into  an  absolute 
gift  That  was  the  only  purpose  of  the  al- 
leged  oral  declaration.  2  Min.  Inst  445, 
cited  authoritatively  in  the  opinion  in  Rob- 
erts y.  Coleman,  supra,  at  page  154  of  37 
W.  Va. 

The  demurrer  to  the  bill  was  properly  sufl^ 
tained,  and  the  decree  is  afi&rmed. 


(82  w.  Va.  K8> 
PINGLBY  et  aL  v.   PINGLEY.     (No.  3406.) 

(Supreme  Court  of  Appeals  of  West  Vixgima. 

April  16,  1918.) 

f8yUahu$  hy  the  Court,) 

1.  Easismeitts  (@=:»27— Mebgeb. 

The  acquisition  of  the  fee-simple  title  to  a 
tract  of  land,  to  which  is  appurtenant  an  ease- 
ment over  an  adjoining  tract,  by  the  owner  of 
such  adjoining  tract,  eztlngoishes  soeh  ease- 
ment 

2.  Appeal   and    Ebbob   ^=s>781(2)    ~    Moot 
Questions. 

An  appeal  prosecuted  to  this  court  by  one 
claiming  an  easement  over  the  lands  of  another* 
as  appurtenant  to  adjoining  lands  owned  by 
him,  will  be  dismissed,  where  it  appears  that 
pending  such  appeal  the  owner  of  the  land, 
which  it  is  contended  is  subject  to  such  ease- 
ment, has  acquired  the  title  to  the  land  to  which 
it  is  claimed  the  easement  is  appurtenant 

Appeal  from  Circuit  Court,  Randolph 
CJounty. 

Suit  by  David  W.  Pingley  and  others 
against  George  W.  Pingley.  Decree  for  de- 
fendant, and  plaintiffs  appeaL  Appeal  di^ 
missed. 

W.  B.  &  E.  L.  Maxwell,  of  Elklns,  for  appel- 
lants. A.  M.  &  Neil  Cunningham,  H.  G. 
Kump  and  James  Coberly,  all  of  Elklns,  for 

appellee, 

RITZ,  J.  Plaintiffs  and  defendant  owned 
adjoining  tracts  of  land,  the  land  of  the  de- 
fendant lying  between  the  county  road  and 
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the  plaintiffs'  land.  Plaintiffs  dalm,  as  appur- 
tenant to  their  tract  of  land,  a  right  of  way 
to  the  coiinty  road  over  the  land  of  the  de- 
fendant, and  by  this  proceeding  sought  to 
enjoin  the  defendant  from  obstructing  this 
way.  The  court  below  refused  the  relief, 
and  this  appeal  was  prosecuted.  Pending  the 
appeal  the  plaintiffs  sold  their  land  to  a  third 
party,  who  has  in  turn  sold  it  to  the  defend- 
ant, who  is  now  the  owner  of  both  of  the 
tracts  of  land  involTed  in  this  litigation.  A 
motion  is  roade  to  dismiss  the  appeal  upon 
the  ground  that  the  subject-matter  of  the 
litigation,  to  wit,  the  right  of  way  claimed 
by  the  plaintiffs  over  the  land  of  the  defend- 
ant,  has  ceased  to  exist;  it  being  contended 
that  the  defendant,  by  the  acquisition  of  the 
land  to  which  it  is  claimed  this  right  of  way 
is  appurtenant  also  acquired  the  same,  and 
that  it  has  become  merged  in  the  superior 
estate  which  he  theretofore  owned  in  the  land 
over  which  the  right  of  way  is  claimed  to 
Jiave  existed.  ' 

[1]  It  seems  to  be  firmly  established  that 
where  the  owner  of  land  over  which  an  ease- 
ment is  claimed  as  appurtenant  to  another 
tract  of  land  becomes  also  the  owner  of  such 
other  tract,  the  easement  is  merged  in  his 
superior  estate.  No  one  can  use  part  of  his 
own  estate  adversely  to  another  part,  and  the 
proiwsition,  therefore,  must  be  true  that,  if 
the  owner  of  pne  of  the  estates,  whether 
the  dominant  or  servient  one,  becomes  the 
owner  of  the  other,  the  servitude  which  one 
owes  to  the  other  is  merged  in  such  owner- 
ship, and  thereby  extinguished.  Washburn 
on  Basements,  p.  684;  14  Gyc.  p.  1188;  9  R. 
C.  L.  p.  808;  Warren  v.  Blake,  54  Me.  276, 
89  Am.  Dec  748 ;  Carbrey  v.  Willis,  7  Allen 
(Mass.)  .364,  83  Am.  Dec.  688;  Clark  v.  Bos- 
ton, Ck>ncord  &  Montreal  R.  R.,  24  N.  H. 
114;  Robb  v.  Hannah's  Ex'r  (Ky.)  14  S.  W. 
360;  Parsons  v.  Johnson,  68  N.  Y.  62,  23  Am. 
Rep.  149;  Wilder  v,  Wheeldon,  56  Vt.  344; 
Damper  v,  Bassett,  70  L.  J.  Ch.  Div.  (N.  S.) 
657;  Muscogee  Mfg.  Co.  v.  Eagle  &  Phenlx 
MlUs,  126  Oa.  210,  54  S.  E.  1028,  7  L.  R.  A. 
(N.  S.)  1139 ;  M^bie  v.  Matteson,  17  Wis.  1. 

[2]  It  is  likewise  also  firmly  established 
that  where  pending  litigation  the  subject^ 
matter  thereof  ceases  to  exist,  or  the  parties 
cease  to  have  adverse  interests  therein,  the 
court  in  which  such  cause  is  pending  will 
dismiss  the  same  for  the  reason  that  there 
is  nothing  presented  but  a  moot  question. 
There  is  no  matter  left  upon  which  the  judg- 
ment of  the  court  can  operate  advantageously 
or  disadvantageously  to  either  of  the  parties 
8  C.  J.  865;  Baker  v.  Tappan,  56  W.  Va.  849, 
49  S.  E.  447 ;  State  v.  Jones,  81  W.  Va. — ,  94 
8.  El  120,  and  authorities  there  cited;  South 
Spring  Hill  Gold  Mining  Co.  v.  Amador 
Medean  Gold  Mining  Co.,  145  U.  S.  300,  12 
Sup.  Ct.  921,  36  L.  Ed.  712;  Booker  v. 
Blythe.  90  Ark,  165,  118  S-  W.  401.  Both  the 
dominant  and  servient  estate  having  become 


vested  In  the  defendant,  tlie  easement 
claimed  is  thereby  extinguished,  and  leaves 
nothing  upon  which  any  judgment  rendered 
by  this  court  could  operate. 

It  therefore  follows  that  the  appeal  must 
be  dismissed  as  presenting  only  a  moot  ques- 
tion. 

(82  W.  Va.  240) 
STATE  ex  rel.  SOMMERS  v.  DOWELiL  et  al. 

(No.  3536.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1918.) 

(SyllahuM  hy  the  Court.) 

1.  Justices  of  the  Peace  ^s»&— Acts  of  Db 
Facto  Justice— Effect. 

The  oflScial  acts  of  a  de  facto  justice  of  the 
peace  are  as  valid  and  binding  in  respect  to  the 
public  and  third  persons  as  if  he  were  also  a 
justice  de  jure. 

2.  Justices  of  the  Peace  «=»11— Title  of 
De  Facto  Justice— Collateral  Attack. 

The  title  to  office  of  a  de  facto  judicial  of- 
ficer cannot  be  collaterally  questioned,  and  a  mo- 
tion made  in  a  pending  cause  to  quash  a  sum- 
mons issued  by  a  de  facto  justice  of  the  peace, 
on  the  ground  that  at  the  time  he  issued  it  he 
was  occupying  another  office  incompatible  there- 
with, should  not  be  entertained,  either  by  the 
justice  or  by  the  circuit  court  on  appeal. 

Error  to  Circuit  Court,  Mason  County. 

Action  by  the  State,  on  relation  of  John 
Sommers,  against  George  Dowell  and  others. 
From  a  judgment  of  the  circuit  court,  dis- 
missing plaintiff's  appeal  from  a  judgment  of 
a  justice's  court  for  defendants  for  costs, 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

B.  H.  Blagg,  of  Point  Pleasant,  for  plaintiff 
in  error.  John  B.  Beller  and  W.  L.  Poling, 
both  of  Point  Pleasant,  for  defendants  in 
error. 

WILLIAMS,  J.  John  Sommers,  the  rela- 
tor, brought  an  action  before  William  Jlvl- 
den,  a  justice  of  the  peace,  on  an  injunction 
bond.  Defendants  appeared  In  answer  to  the 
summons,  and  moved  to  quash  the  same, 
which  motion  was  overruled.  Their  appear- 
ance was  general.  The  case  was  tried  by 
J.  F.  Eddington,  another  justice  of  the  same 
county,  at  the  request  of  said  William  Jivl- 
den.  Judgment  was  rendered  in  favor  of  de- 
fendants against  the  plaintiff  for  their  costs. 
Plaintiff  appealed  the  case  to  the  circuit 
court  Defendant  appeared  on  the  8th  of 
October,  1918,  and  moved  to  quash  the  sum- 
mons Issued  by  Justice  William  Jividen,  on 
the  ground  that,  on  the  9th  of  November, 
1915,  when  he  issued  the  summons,  he  was 
a  commissioner  of  the  county  court  of  Ma- 
son county,  which  fact  plaintiff  admitted. 
The  circuit  court  sustained  the  motion, 
quashed  the  summons,  dismissed  the  appeal 
and  adjudged  that  plaintiff  pay  defendants 
their  costs  expended  both  in  the  circuit  court 
and  before  the  justice;  and  plaintiff  has 
brought  the  case  here  on  writ  of  error. 
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William  Jividen  was  elected  a  justice  of 
the  peace  of  Mason  county  in  1912,  was  duly 
qualified  and  entered  ui>on  the  duties  of  that 
office  on  the  1st  day  of  January,  1918,  and 
continued  to  serve  as  such  justice  until  the 
31st  of  December,  1916.  After  his  election 
and  qualification  as  justice  of  the  peace  he 
became  a  commissioner  of  the  county  court, 
whether  by  election  or  by  appointment  does 
not  appear  nor  is  it  material,  and  was  occu- 
pying said  office  at  the  time  he  issued  the 
summons  commencing  this  action.  The  two 
offices  are  declared  to  be  incompatible  by 
section  30,  art.  8,  of  the  Constitution,  but 
no  proceedings  were  ever  taken  to  oust  him 
from  the  office  of  justice  of  the  peace. 

[1]  The  legal  question  to  be  determined  is 
whether  his  title  to  the  office  of  justice  of 
the  peace  can  be  questioned  collaterally. 
Neither  the  Constitution  or  any  statute  of 
the  state  provides  that  a  justice  of  the  peace 
who  accepts  an  office  incompatible  therewith 
thereby  vacates  the  former  office.  William 
Jividen  was  not  a  mere  usurper  or  intruder 
into  the  office,  but  was  a  de  facto  justice  of 
the  peace ;  he  had  been  elected  and  was  act- 
ing colore  officii.  His  official  acts,  within 
the  scope  of  a  justice's  jurisdiction,  as  to  the 
public  and  third  persons  were  therefore  as 
valid  and  binding  as  if  they  had  been  per- 
formed by  a  de  jure  justice.  The  rule  re- 
specting the  validity  of  the  odicial  acts  of  de 
facto  officers  applies  to  all  judicial  officers, 
whether  of  high  or  low  rank  and  regardless 
of  whether  the  nature  of  the  matters  coming 
before  them  for  adjudication  is  civil  or  crim- 
inal. Constantineau  on  De  Facto  Doctrine, 
§  422.  In  re  Manning,  139  U.  S.  504,  11  Sup. 
Ct  624,  35  L.  Ed.  264,  a  case  wherein  peti- 
tioner had  been  convicted  of  manslaughter 
by  the  municipal  court  of  Ashland  county. 
Wis.,  and  sentenced  to  imprisonment  and 
was  denied  a  writ  of  habeas  corpus  by  the 
Supreme  Court  of  said  state,  the  Supreme 
Court  of  the  United  States  held  that  the  pe- 
titioner was  not  denied  the  equal  protection 
of  the  law,  nor  deprived  of  his  liberty  with- 
out due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment  of  the  Constitution, 
even  though  he  was  sentenced  by  a  judge 
who  had  been  appointed  to  office  by  the  Gov- 
ernor without  authority  of  law.  The  court 
held  that  he  was  a  de  facto  judge  presiding 
over  a  de  jure  court,  and  therefore  his  offi- 
cial acts  were  as  valid  as  if  he  had  been 
lawfully  appointed. 

[2]  The  motion  to  quash  the  summons  was 
a  collateral  attack  upon  the  title  of  William 
Jividen  to  the  office,  which  the  law  does  not 
permit  His  official  acts  are  valid  and  bind- 
ing until  he  is  ousted  by  some  direct  pro- 
ceeding to  which  he  is  a  party,  brought  to 
try  his  title  to  the  office.  This  rule  is  es- 
tablished by  numerous  decisions  in  the  dif- 
ferent states  of  this  country  and  is  founded 
on  good  reajEK>n.    Otherwise  t&e  administra- 


f  tion  of  justice  might  be  greatly  impeded  and 
embarrassed  by  questioning  the  title  of  the 
presiding  judge  in  any  proceeding  pending 
before  him,  thus  halting  the  proceedings  un- 
til that  question  should  be  determined.  If 
that  could  be  done  in  any  proceeding,  it 
could  be  rei>eated  in  any  number  of  proceed- 
ings, because  the  determination  of  it  in  one 
suit  would  not  be  an  adjudication  binding 
upon  subsequent  litigants  in  other  causes. 
The  rule  is  one  of  convenience,  based  on 
principles  affecting  the  public  policy.  As 
said  by  Judge  O'Brien  in  Curtin  v.  Barton, 
139  N.  T.  at  page  611,  34  N.  E  a(  page  1091. 
and  quoted  by  Constantineau  in  his  work  on 
De  Facto  Doctrine,  §  406,  as  the  doctrine  uni- 
versally admitted: 

"When  a  court  with  competent  jurisdiction 
is  duly  established,  a  suitor  who  resorts  to  it 
for  the  administration  of  justice  and  the  protec- 
tion of  private  rights  should  not  be  defeated  or 
embarrassed  by  questions  relating  to  the  title 
of  the  judge,  who  presides  in  the  court,  to  his 
office.  If  the  court  exists  under  the  Constitu- 
tion and  laws  and  it  had  jurisdiction  of  the' 
case,  any  defect  in  the  election  or  mode  of  ap- 
pointing the  judge  is  not  available  to  litigants. 
Such  questions  must  be  raised  by  some  action 
or  proceeding  to  which  the  judge  himself  is  a 
party,  and  where  the  issue  as  to  the  validity 
of  his  election  or  appointment  is  directly  in- 
volved. It  would  be  an  unseemly  proceeding. 
derogatonr  to  the.  dignity  of  the  court  and  sub- 
versive of  all  respect  for  the  orderly  adminis- 
tration of  justice,  to  permit  private  Iftigants 
to  enter  upon  an  inquiry  as  to  the  title  of  the 

i'udge,  before  whom  the  action  is  pending,  to 
lis  office.  Of  course,  if  such  an  inquiry  is 
permissible,  the  very  judge  whose  official  ex- 
istence is  in  question  must,  in  the  first  instance 
at  least,  determine  it,  and  thus  he  is  compelled 
to  violate  a  fundamental  principle  in  all  pro- 
ceedings of  a  judicial  nature,  which  precludes  a 
person  from  acting  as  a  judge  in  his  own  case 
or  in  respect  to  a  question  in  the  result  of  which 
he  -has  a  personal  interest." 

The  following  authorities  are  to  the  same 

effect;    In  re  Burke,  76  Wis.  357,  45  N.  W. 

24 ;   Commonwealth  v.  Taber,  123  Mass.  253 ; 

Commonwealth  v.  McCombs,  56  Pa.  436;   Ex 

parte  Strang,  21  Ohio  St.  610;   McGregor  v. 

Balch  et  al.,  14  Vt.  428,  39  Am.  Dec.  231: 

Keith  V.  State,  49  Ark.  439.  5  8.  W.  880; 

Ex  parte  Johnson,  15  Neb.  .512,  19  N.  W. 

594.     The  Supreme  Court  of  Errors  of  the 

State  of  Connecticut,   in   State  v.  Carroll, 

38  Conn.  499,  9  Am.  Rep.  409,  held: 

"The  acts  of  an  officer  appointed  by  and  act- 
ing under  and  pursuant  to  an  unconstitutional 
law,  performed  before  the  unconstitutionality  of 
the  law  has  been  judicially  determined,  are  valid 
as  respects  the  public  and  third  persons,  as  the 
acts  of  an  officer  de  facto." 

It  not  being  proper  to  question  the  title  of 
the  justice  of  his  office  in  the  proceeding  be> 
fore  him,  it  necessarily  follows  that  it  could 
not  be  done  in  the  same  proceeding  on  ap- 
peal in  the  circuit  court  It  would  be  as 
much  a  collateral  attack  in  the  one  instance 
as  in  the  other. 

The  judgment  of  the  circuit  court  is  re- 
versed,  and  the  cause  remanded  for  further 
proceedings. 
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DUMPHY  V.  NORFOLK  &  W.  RY.  Ca 

(No.  3470.) 

(Supreme  Court  of  Appeals  of  West  Virgliiia. 

March  19, 1918.    Rehearing  Denied 

May  9,  1918.) 

(Syllabus  hv  the  Court.) 

1.  Commerce  ^=»27(6)— Federal  Emplotees' 
Liability  Act  — Engaged  in  "Interstate 

0>MHERCE." 

Plaintiff,  an  electrical  engineer,  employed 
by  defendant  to  instruct  its  motormen  how  to 
operate  motors,  in  interstate  business,  was  while 
so  employed  engaged  in  interstate  commerce 
within  the  meaning  of  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908,  c  149.  35 
Stat.  65  [U.  S.  Comp.  St  1916,  fif  8657-^665]). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Commerce  ^=»27(6>— Federal  Employers' 
Liability  Act— Injury  While  Engaged 
IN  Interstate  Commerce— ''Employe." 

The  duties  of  such  employee  requiring  him 
to  ride  passenger  trains  and  freight  trains,  and 
at  times  to  board  them  while  in  motion,  and 
whose  time,  pajr  and  service  began  and  ended 
at  a  certain  point  on  defendant's  railway,  re- 
mained such  employee  within  the  meaning  of 
said  act  so  long  as  he  was  engaged  in  the  dis- 
charge of  his  duties  as  such  and  while  attempt- 
ing to  board  a  freight  train  to  get  back  to  his 
Initial  point  in  order  to  complete  his  day's 
service. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Employ^.] 

3.  Master  and  Servant  <9=>219(11),  226(5)— 
Federal  Employers'  Liability  Act— As* 
sumption  of  Risk— Reliance  on  Master's 
Care. 

Such  servant,  when  so  employed,  assumes 
all  the  ordinary  risks'  of  his  employment,  in- 
clading  the  risk  of  mounting  and  riding  moving 
trains,  but  he  does  not  assume  extraordinary 
risks  and  hazards,  the  result  of  negligence  on 
the  part  of  the  railway  company  or  tiiose  for 
whom  it  becomes  responsible.  He  has  the  right 
to  assume  that  his  employer  will  not  subject 
him  to  such  extraordinary  risks  and  hazards, 
and  may  act  on  this  assumption,  unless  they 
are  so  open  and  apparent  as  to  cause  a  man  of 
ordinary  prudence  to  see  and  appreciate  them. 

4.  Master  and  Servant  ^s>137(3)— Federal 
Employers'  Liability  Act— "Negligence." 

A  railway  company  is  negligent  within  the 
meaning  of  said  act  when  its  railway  engineer 
refuses  or  neglects  to  obey  the  order  of  his  su- 
perior officer  to  stop  or  slow  down  at  a  particu- 
lar point  and  pick  up  such  employee  engaged 
in  interstate  commerce  having  knowledge  of 
such  order  and  relying  thereon,  or  so  negligent- 
ly manages  his  engine  and  train  as  to  do  in- 
jury  to  such   employee  lawfully  on  his  train. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

5.  Damages  ^s»132('10)— Excessiyb  Damages 
—Loss  OP  Arm  and  Leg. 

A  verdict  in  favor  of  such  an  employee  so 
injured,  of  the  age  of  thirty-one  years,  for  ^0,- 
000.00,  for  the  loss  of  his  right  arm  above  the 
elbow  and  of  his  left  leg  below  the  knee,  and 
for  mental  and  physical  pain  and  suffering 
endured,  not  shown  to  have  been  influenced  by 
bias,  prejudice,  partiality,  corruption  or  mis- 
take on  the  part  of  the  jury,  or  misdirection  of 
the  court,  will  not  be  set  aside  as  excessive. 


Error  to  Circuit  Court,  Mingo  County. 

Action  by  Chester  A.  Bumphy  against  the 
Norfolk  &  Western  Railway  Company.  Ver- 
dict for  plaintiff,  and  from  a  judgment  set- 
ting aside  the  verdict  and  awarding  defend* 
ant  a  new  trial,  he  brings  error.  Judgment 
reversed,  verdict  reinstated,  and  judgment 
entered  thereon  in  favor  of  plaintiff. 

Chas.  J.  Schuck,  of  Wheeling,  and  Wiles  & 
Bias,  of  Williamson,  for  plaintiff  in  error. 
Theodore  W.  Reath,  of  Philadelphia,  Pa., 
and  Holt,  Duncan  &  Holt,  of  Huntington,  for 
defendant  in  error. 

MILLER,  J.  Plaintiff  in  error  was  plain- 
tiff below  in  an  action  brought  by  him  against 
defendant  for  personal  injuries  alleged  to 
have  been  sustained  by  him  because  of  the 
negligence  of  the  defendant,  while  employed 
in  interstate  commerce. 

The  action  was  founded  upon  the  federal 
Employers*  Liability  Act  (Act  Cong.  Fed.  St. 
Anno.  1900  Supp.  {  1,  p.  584),  and  the  JLudg- 
ment  complained  of,  pronounced  upon  defend- 
ant's motion,  set  aside  the  verdict  in  favor  of 
plaintiff  for  $30,000.00,-  and  awarded  the  de- 
fendaiit  a  new  triaL 

The  issues  involved  on  the  trial  and  dispos- 
ed of  by  the  various  rulings  of  the  court  in 
the  admission  and  rejection  of  evidence,  the 
giving  and  refusing  of  instructions  to  the  ju- 
ry, and  the  motion  of  the  defendant  for  a 
new  trial  awarded,  are  as  follows :  (1)  Was 
plaintiff,  at  the  time  of  his  injuries  engaged 
with  defendant  in  interstate  commerce?  (2) 
Was  he  at  the  same  time  an  employee  in  the 
service  of  the  company,  and  not  a  passenger 
or  trespasser?  (3)  Was  there  any  proof  of 
negligence  rendering  defendant  answerable 
in  damages?  (4)  Were  the  damages  found 
by  the  jury  excessive? 

Plaintiff  in  support  of  the  errors  assigned 
for  reversal  affirms  the  first  three  proposi- 
tions, and  negatives  the  fourth,  while  the  de- 
fendant, of  course,  would  negative  issues  one, 
two,  and  three,  and  affirm  the  fourth. 

[1]  On  the  first  question  the  evidence  shows 
that  plaintiff  was  an  electrical  engineer,  em- 
ployed by  defendant  with  others  to  instruct 
Its  motormen  how  to  operate  its  electric  mo- 
tors over  that  part  of  its  railway,  then  re- 
cently electrified,  between  Bluestone  Junction 
and  Vivian,  West  Virginia,  stations  on  de- 
fendant's road  on  the  western  slope  of  the 
Flat  Top  Mountain.  His  headquarters  were 
at  the  City  of  Bluefield,  east  of  Bluestone 
Junction,  and  where  he  made  his  reports  to 
the  train  dispatcher  of  that  division,  and  also 
received  his  orders,  but  his  time  and  pay  be- 
gan and  ended  at  Bluestone  Junction.  He 
did  not  always  get  upon  the  motors  at  Blue- 
stone  Junction ;  but  was  required  to  get  them 
wherever  they  might  be  in  service,  and  to 
do  this  as  well  as  to  reach  headquarters  he 
was  obliged  to  ride  passenger  or  freight 
trains  as  occasion  might  require,  and  was 
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provided  with  passes  for  this  purpose.  These 
motors  were  employed  as  pushers  In  helping 
the  steam  engines  with  their  loads  of  coal 
up  the  Flat  Top  Mountain,  and  In  hauling 
empties  hack  to  the  coal  fields,  employed  In 
Interstate  commerce,  their  work  as  helpers 
heglnnlng  generally  at  North  Fork,  a  few 
miles  east  of  Vivian.  This  made  plaintiff 
an  Interstate  employee  generally,  and  It  Is 
not  controverted  that  on  the  day  of  his  In- 
juries and  up  to  the  time  he  was  relieved  at 
North  Fork  he  had  been  employed  in  Inter- 
state commerce.  The  controversy  Is  as  to 
whether  he  was  so  employed  at  the  time  he 
was  Injured.  • 

[2]  On  the  second  question  the  facts  are 
these:  On  April  2,  1915,  just  before  he  was 
injured,  plaintiff  had  left  the  motor  he  had 
been  riding  that  day  at  North  Fork  about 
nine  or  nine  thirty  o'clock  In  the  evening, 
but  his  duties  and  time  and  pay  did  not  end 
until  he  had  made  his  way  back  to  Bluestone 
Junction.  He  was  required  to  report  for  or- 
ders the  following  morning  at  Bluefleld,  To 
enable  him  to  do  this,  Peters,  the  trainmas- 
ter at  North  Fork,  at  the  request  of  Quinu, 
then  engaged  in  testing  the  side  rod  equip- 
ment on  Motor  No.  2507,  now  Chief  Elec- 
trical Engineer,  with  headquarters  at  Roan- 
oke, Virginia,  in  the  presence  of  plaintiff, 
called  up  Snidow,  then  assistant  yard  mas- 
ter at  Eckman,  a  station  west  of  North  Fork, 
and  directed  him  to  order  eastbound  freight 
No.  84,  designated  "First  84,"  as  plaintiff 
swears,  "to  pick  him  up  at  North  Fork,**  and 
plaintiff  also  swears  that  immediately  after 
so  phoning  Snidow,  Peters  turned  to  him  and 
said,  "You  wait  here  and  84  will  slow  down 
for  you."  Plaintiff  also  swore,  and  there  la 
little  or  no  evidence  to  the  contrary,  that  he 
and  other  trainmen  were  frequently  required 
in  the  discharge  of  their  duties  to  jump  or 
board  moving  trains,  and  that  his  orders 
when  caught  out  on  a  trip  were  to  get  back 
the  best  way  he  could.  He  says  he  could 
have  gone  back  to  Bluestone  Junction  on 
the  motor  he  was  riding  that  day,  but  could 
not  have  reached  headquarters  that  night, 
unless  he  got  No.  84  at  that  point  or  at  Mor- 
gan, a  small  station  west  of  Bluestone  Junc^ 
tion,  where  No.  84  usually  took  water,  but 
that  when  he  asked  Peters  what  he  should 
do,  Peters  said,  "You  stay  right  here  and  I 
will  phone  Eckman  and  have  84  pick  you  up." 
Plaintiff  did  as  directed,  and  waited  at  North 
Fork  until  No.  84  came  along  about  twelve 
o'clock  that  night.  He  saw  the  train  ai>- 
proachlng  around  a  curve,  and  when  close 
enough  he  says  he  gave  the  engineer  a  signal 
to  which  the  latter  responded  by  two  blasts 
of  the  whistle,  and  plaintiff  made  prepara- 
tions to  mount  the  train,  but  when  the  engine 
passed  him  he  thought  it  was  moving  too 
fast  to  get  upon  it;  that  he  then  picked  out 
a  car  with  steps  and  ladder,  and  when  It 
reached  him,  and  thinking  the  train  had  slow- 
ed down  enough  to  make  it  safe  to  get 
aboard,  he  grabbed  the  round  of  the  ladder 


with  both  hands  and  landed  safely  with  his 
knees  in  the  stirrup;  that  the  engine  then 
gave  a  sudden  violent  Jerk  forward  throwing 
him  out  of  the  stirrup,  and  breaking  the  hold 
of  his  right  hand  and  then  of  his  left,  and 
throwing  him  under  the  train,  resulting  in 
the  cutting  off  of  his  right  arm  and  his  left 
leg,  the  injuries  of  which  he  complains. 

[3,  41  The  only  substantial  conflict  in  the 
evidence  is  whether  the  order  to  "First  84" 
was  to  "slow  down"  and  pick  up  plaintiff, 
as  he  swears,  or  to  "stop"  and  pick  blm  up, 
as  Peters  and  Snidow  swear.  Garrett,  the 
engineer  on  No.  84,  admits  that  he  received 
the  order,  and  that  it  was  read  to  him,  and 
that  he  put  it  in  his  pocket,  but  professes 
that  when  he  reached  Bluefleld  and  there 
learned  of  plalntifTs  Injuries  he  looked  or 
felt  in  his  pocket  for  the  message,  but  could 
not  flnd  it  Snidow  and  his  clerk  to  whom 
he  dictated  the  message  swear  no  record  of 
the  message  was  kept,  although  it  Was  sign- 
ed  H.  C.  Weller,  Superintendent,  and  nei- 
ther the  original  nor  a  copy  of  the  message 
was  produced  on  the  trial. 

There  is  no  question  that  when  actually 
employed  on  the  motors  the  day  of  his  in- 
juries, plaintiff  was  assisting  in  hauling  in- 
terstate trains;  nor  is  it  controverted  that 
the  train  doing  him  the  injury  was  an  inter- 
state train.  Nor  is  it  controverted  that  his 
employment  required  him  to  have  his  head- 
quarters and  report  at  Bluefleld;  nor  that 
his  time  and  pay,  unless  otherwise  ordered. 
began  and  ended  at  Bluestone  Junction.  He 
spent  the  night  of  April  1st,  at  North  Fork, 
but  this  was  upon  special  order  of  his  su- 
perior, and  at  his  or  the  railway  company's 
expense.  He  had  no  such  order  for  the 
night  of  April  2d,  but  in  trying  to  make 
his  way  back  to  Bluestone  Junction  and  to 
headquarters  he  was  acting  under  his  gen- 
eral orders.  Proper  performance  of  Ms  du- 
ties called  for  rest  at  headquarters  and  re- 
porting for  duty  the  next  morning  to  the 
train  dispatcher,  and  then  at  Bluestone  Junc- 
tion, where  his  time  and  pay  began.  The 
facts  clearly  distinguish  this  case  from  Har- 
ris V.  City  &  Elm  Grove  R.  R.  CJo.,  69  W.  Va- 
65,  7p  S.  E.  859,  50  L,  R.  A.  (N.  S.)  706, 
Ann.  Gas.  1912D,  59.  In  that  case  Harris 
was  riding  on  his  pass  to  the  place  where 
his  work  began  when  he  was  injured.  He 
was  not  on  duty;  his  time  and  pay  had  not 
begun;  he  was  In  no  sense  in  the  service  of 
the  company,  and  the  liability  of  the  com- 
pany to  him  was  that  of  carrier  to  passen- 
ger. Not  so  in  this  case.  Under  plaintifTs 
employment  it  was  as  much  his  duty  to  get 
back  to  Bluestone  Junction  and  to  head- 
quarters, as  it  was  to  ride  the  motors  and 
instruct  motormen,  and  imtll  his  duties  be- 
gun in  tbe  morni^  were  concluded  at  night 
he  must  be  regarded  as  being  engaged  in  in- 
terstate commerce.  Dickinson  v.  West  End 
Street  Railway  Co.,  177  Mass.  365,  59  N.  B. 
60,  52  L.  R.  A.  326,  83  Am.  St  Rep.  284; 
Pryor  t.  Bishop,  234  Fed.  9,  148  G.  G.  A,  25; 
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Bennett  v.  Lehigh  Valley  R.  Co.  (D.  C.)  197 
Fed.  578;    Lamphere  v.  Oregon  R.  &  Navi- 
gation CJo.  (0.  0.)  193  Fed.  248,  In  our  opin- 
ion do  not  controvert  this  proposition.    They 
are  all  dlstingnlshable  on  the  principles  of 
Karris   v.    City    &   Elm    Grove   R.    R.    Co., 
supra.    Nor  do  we  think  Erie  Railroad  Co. 
▼.  Welsh,  242  U.  S.  803,  37  Sup.  Ct  116,  61 
L.  Ed.  319,  In  point  or  persuasive  authority 
for  defendant  on  the  proposition  involved. 
In  that  case  the  train  crew  were  engaged  in 
miscellaneous  duties,  and  at  the  particular 
instant  of  the  injuries,  they  were  engaged 
in    intrastate    commerce.    Here    the    plain- 
tiff's duties  were  confined  to  interstate  traf- 
fic, and  as  stated,  the  train  he  was  attempt- 
ing to  ride  back  to  the  Initial  point  of  serv- 
ice  Was  interstate.    It  was  not  contended 
that  at  the  time  of  his  injuries  plaintiff  was 
doing     intrastate     business.    There     were, 
therefore,  no  controverted  facts  calling  for 
their    submission    to    the    Jury    upon    the 
principles  enunciated  in  L.  &  N.  R.  R.  Co.  v. 
Parker,  242  U.  S.  13,  37  Sup.  Ct.  4,  61  L.  Ed. 
119.    It  is  not  pretended  that  plaintiff  was 
engaged  In  intrastate   business;    the   main 
contention  is  that  he  was  not  at  the  time 
of  his  injury  in  the  service  of  the  defend- 
ant at  all;   but  had  been  relieved  of  all  du- 
ties, and  that  his  time  was  his  own,  and 
that  his  riding  or  attempt  to  ride  train  No. 
84  was  a  mere  convenience  permitting  him 
to  get  to  his  place  of  residence  or  headquar- 
ters.   But  unless  we  can  say  that  though 
still  under  pay  and  required  as  a  part  of 
his   employment  to  get  back   to   Bluestone 
Junction,  where  his  duty  and  pay  for  the 
day  ended,  he  was  not  then  in  the  service 
of  the  company,  and  the  company  bwed  him 
no  duty  as  an  Interstate  employee,  instruc- 
tion number  seven,  for  defendant,  rejected, 
was  properly  rejected.    Its  purpose  was  to 
affirm  the  proposition  which  we  are  disposed 
to  deny,  namely,  that  defendant  at  the  time 
plaintiff  was  Injured  owed  him  no  duty  as 
such    employee.    In    Brie   Railroad    Co.    v. 
Wlnfield,  244  U.  S.  170,  37  Sup.  Ct  556,  61 
L.  Ed.  1057,  in  accord  with  our  case  of  Eas- 
ter V.  Virginian  Railway  Co.,  76  W.  Va.  383, 
86  S.  E.  37,  it  was  decided,  that  in  leaving 
the  yard  after  his  day's  work  an  employee 
is  still  engaged  in  commerce,  interstate  or 
intrastate,   as  the  fact  may  be.    In   Great 
Northern  Ry.  Co.  v.  Otos,  239  U.  S.  349,  36 
Sup.  Ct.  124,  60  L.  Ed.  322,  it  was  decided 
that  a  car,  coming  from  another  state,  which 
is  merely  delayed  in  the  state  of  destination 
before    reaching,    and    which    does    finally 
reach  its  destination,  is  not,  by  reason  of 
such  delay,  withdrawn  from  interstate  com- 
merce, and  the  operation  of  the  safety  ap- 
pliance act.    To  the  same  effect  is  St.  L., 
San   Francisco   &  Texas   Ry.   Co.   v.    Seale, 
229  U.  S.  156,  33  Sup.  Ct.  651,   57  L.   Ed. 
1129,  Ann.  Cas.  1914C,  156.    As  we  have  said, 
plaintiff's  duties  had   not  ceased   when   he 
reached  North  Fork.    True,  he  was  there  re- 
lieved of  duties  on  the  motor,  but  he  was 
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still  under  pay  ot  the  defendant  witti  a  posi* 
tlve  duty  to~  return  to  Bluestone  Junction - 
until  he  had  done  so,  and  had  had  a  reason- 
able time  to  get  away  to  Blaefleld,  he  wab 
still  a  servant  of  defendant,  upon  the  prin- 
ciples-of  Erie  Railroad  Co.  v.  Wlnfield,  ana 
Easter  v.  Virginian  Railway  Co.,  supra. 

But  to  render  defendant  liable  it  must 
have  been  guilty  of  negligence  within  the 
meaning  of  the  federal  statute,  and  defend- 
ant's counsel  argue  that  Ita  negligence  must 
have  been  the  proximate  cause  of  the  injury 
and  not  the  contributory  negligence  of  the 
plaintiff.  But  for  the  statute  contributory 
negligence  would  defeat  recovery,  but  sec^ 
tion  3  of  that  Statute  (U.  S.  Comp.  St  1916, 
§  8659)  says: 

"Contributory  negligence  shall  not  bar  a  re- 
covery, but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employee,  «  «  «  " 
etc. 

The  authorities  say  that  an  employee  as- 
sumes all  the  ordinary  risks  of  his  employ- 
ment, and  cannot  recover  for  injuries  sus- 
tained thereby,  but  that  he  does  not  assume 
extraordinary  risks  and  hazards,  the  result 
of  the  negligence  of  the  defendant  or  of  those 
for  whom  the  carrier  becomes  responsible. 
Gila  Valley,  G.  &  N.  Ry.  Co.  v.  Hall,  232  U. 
S.  94,  34  Sup.  Ct,  229,  58  L.  Ed.  521;  Sea- 
board Air  Line  Ry.  v.  Horton,  233  U.  S.  492, 
34  Sup.  Ct  635,  58  L.  Ed.  1062,  L.  R.  A. 
1915C,  1,  Ann.  Cas.  1915B,  475 ;  Southern  Ry. 
Co.  V.  Gadd,  207  Fed.  277,  125  C.  C.  A.  21; 
Northern  Pacific  Ry.  Co.  v.  Maerkl,  198  Fed. 
1,  117  C.  O.  A.  237.  And  according  to  the 
highest  federal  authority  an  employee  has 
the  right  to  assume  that  his  employer  will 
not  subject  him  to  extraordinary  risks  and 
hazards  while  performing  his  duties,  and 
unless  such  risks  and  hazards  are  so  appar- 
ent or  great  as  to  cause  a  man  of  ordinary 
prudence  to  see  and  appreciate  them  and  to 
avoid  them,  the  negligence  of  the  railway 
company  will  render  it  liable  according  to 
the  statute.  O.  &  O.  Ry.  Co.  v.  De  Atley, 
241  U.  S.  310,  36  Sup,  Ct  564,  60  L.  Ed.  1016, 
and  cases  cited. 

That  defendant  was  negligent  on  the  night 
of  April  2,  1915,  there  can  be  no  doubt.  The 
engineer  received  his  order,  but  neglected 
to  obey  it  Plaintiff  admits  he  assumed  the 
ordinary  risks  incident  to  his  employment, 
Including  that  of  getting  aboard  moving 
trains,  when  required,  as  it  appears  railway 
trainmen  are  at  times  required  to  do.  He 
swears  that  on  the  night  in  question  his 
judgment  was  that  at  the  instant  he  under- 
took to  get  aboard  the  train  it  had  slowed 
down  to  a  speed  not  exceeding  twelve  miles 
per  hour,  and  that  It  was  reasonably  safe  for 
him  to  attempt  to  get  aboard,  and  that  he 
safely  mounted  the  car  selected  by  him,  and 
would  have  succeeded  In  getting  to  a  place 
of  safety,  but  for  the  subsequent  negligence 
of  the  engineer  in  causing  the  sudden  jerking 
of  the  train,  and  the  breaking  of  his  hold 
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upon  the  car  and  throwing  him  under  the 
train,  hue  some  of  the  witnesses  say  the 
train  did  not  stop  or  slow  down,  and  was 
running  at  the  rate  of  from  fifteen  to  twenty 
miles  per  hour;  hut  the  engineer  had  orders 
to  stop  or  slow  down;  according  to  the  evi- 
dence he  did  neither,  and  was  therefore  neg- 
ligent in  that  duty.  But  plaintiff  had  the 
right  to  assume  the  train  would  stop  or  slow 
down  to  enable  him  to  get  aboard;  he 
thought  at  the  time  it  had  slowed  down ;  the 
facts  involved  were  for  the  jury,  who  by 
their  verdict  must  have  decided  them  ac- 
cording to  the  contention  of  the  plaintiff. 
The  facts  are  very  similar  to  those  in  the 
De  Atley  Case  and  we  think  the  princi- 
ples of  that  case  control  this.  Apropos  to  the 
case  here  presented  the  court  in  that  case 
says: 

"According  to  our  dedsions,  the  settled  rule 
is  not  that  it  is  the  duty  of  an  employee  to 
exercise  care  to  diBCover  extraordinary  dangers 
that  may  arise  from  the  negligence  of  the  em- 
ployer or  of  those  for  whose  conduct  the  em- 
ployer is  responsible,  but  that  the  employee 
may  assume  that  the  emnloyer  or  his  agents 
have  exercised  proper  care  with  respect  to  his 
safety  until  notified  to  the  contrary,  unless  the 
want  of  care  and  the  danger  arising  from  it 
are  so  obvious  that  an  ordinarily  careful*  per- 
son, under  the  circumstances,  would  observe  and 
appreciate  them."  Citing  Gila  Valley  Rv.  Co. 
V.  Hall,  and  Seaboard  Air  Line  v.  Horton, 
supra. 

The  verdict  should  not  have  been  set  aside 
on  the  question  of  negligence  of  the  plaintiff. 

[5]  Lastly,  was  the  verdict  excessive? 
Dumphy  was  thirty-one  years  of  age,  edu- 
cated for  his  particular  profession  or  calling, 
that  of  an  electrical  engineer;  he  was  then 
earning  $1,500.00  per  year;  his  life  expect- 
ancy was  thirty-six  years.  He  swears  he 
has  tried  in  vain  to  get  employment,  on  ac- 
count of  his  physical  disabilities,  the  result 
of  his  injuries.  He  suffered  great  mental 
and  physical  pain,  and  Is  rendered  a  cripple 
for  life,  and  unfitted  for  his  profession.  It 
Is  argued  that  $30,000.00,  the  amount  of  the 
verdict,  at  6%  would  produce  $1,800.00  per  an- 
num, $300.00  more  than  he  was  earning  when 
injured;  but  this  theory  allows  nothing  for 
taxes,  loss  of  time,  expenses,  and  the  uncer- 
tainty of  keeping  the  money  Invested  at  the 
rate  of  6%.  We  think  that  4%  net  would  be 
as  much  as  one  of  ordinary  financial  ability 
could  reasonably  expect  to  realize  upon  his 
Investments.  Few  persons  do  that  well  dur- 
ing a  long  period  of  time.  Approved  annuity 
tables  say  that  the  value  of  one  dollar  at  4% 
for  a  person  of  the  age  of  31  years  is  17.5885, 
and  to  purchase  annuity  of  $1,500.00,  for  one 
of  that  age,  would  require  1,500  times  17.- 
5885,  or  $26,382.75.  Glauque  and  McClure, 
Dower  and  Curtesy  Tables,  pp.  196,  197.  The 
difference  between  this  sum  and  the  amount 
of  the  verdict  would  not  be  an  unreasonable 
allowance  for  the  costs  and  expenses  in  ob- 
taining a  cure  and  for  mental  and  physical 
pain  suffered^  and  which  plaintiff  will  likely 


continue  to  suffer  for  a  long  time  If  not  for 
the  remainder  of  his  life.  Neither  the  fed- 
eral statute  nor  the  state  law  fixes  any  lim- 
itation on  the  amount  recoverable  for  per- 
sonal injuries,  as  our  statute  does  in  the 
case  of  death  by. wrongful  act  The  only 
limitation  is  that  the  amount  shall  not  be  so 
gross  as  to  evince  mistake,  prejudice,  par- 
tiality, or  corruption  on  the  part  of  the  Jury, 
or  some  misdirection  of  the  court.  4  Sedg- 
wick on  Dam.  fi  1325;  Normlle  v.  Wheeling 
Traction  Co.,  57  W.  Va.  132,  49  S.  E.  1030, 
68  L.  R.  A,  901;  0.  &  O.  Ry.  Co.  v.  Fortune. 
107  Va.  412,  59  S.  B.  1095;  Southern  R.  R 
Co.  V.  Smith,  107  Va.  553,  59  S.  E.  372;  Nich- 
ols V.  Camden,  etc.,  Ry.  CO.,  62  W.  Va,  409. 
416,  59  S.  E.  968;  Goshorn  v.  Wheeling  Mold 
&  Foundry  Co.,  65  W.  Va.  250,  64  S.  B.  22. 
True  in  the  case  of  death  of  an  employee 
the  federal  statute  as  construed  gives  to  ben- 
eficiaries of  the  deceased  damages  only  for 
the  pecuniary  loss  sustained.  Chafin  v.  N.  & 
W.  Ry.  Co.,  80  W.  Va.  703,  93  S.  B.  822,  and 
cases  cited. 

The  elements  generally  allowed  to  enter 
Into  the  amount  of  damages  found  for  per- 
sonal injuries  are,  in  cas^  of  total  or  par- 
tial disability  caused  thereby,  the  character 
of  the  employment,  the  earning  powers  of  the 
employee,  his  age,  and  previous  physical 
health  and  condition,  and  often  his  prospects 
for  future  advancement  In  his  trade  or  call- 
ing have  been  allowed  to  Influence  Terdicts. 
The  Supreme  Court  of  the  United  States  In 
cases  arising  under  the  federal  act  have  de- 
clined to  deal  with  the  question  of  mere  ex- 
cess of  damages,  even  where  the  action  is 
for  the^  death  of  a  servant,  and  the  right  of 
recovery  is  limited  to  pecuniary  loss  of  the 
beneficiaries,  holding  that  it  does  not  pre- 
sent a  question  for  re-examination  upon  writ 
of  error  to  that  court.  Southern  Ry.  Co.  v. 
Bennett,  233  U.  S.  80,  34  Sup.  Ct.  566,  58  L. 
Ed.  880.  But  our  practice  is  different  We 
may  in  cases  brought  here  by  writ  of  error  re- 
view judgments  on  the  question  of  damages^ 
and  affirm  or  reverse  on  this  ground.  Our 
decisions  contain  many  examples  of  the  prac- 
tice which  are  familar  to  the  profession  and 
need  not  be  cited.  And  such  we  think  Is  the 
general  rule  of  practice  In  other  states. 

The  best  and  most  approved  method  of  de- 
termining the  quantum  of  damages,  perhaps, 
is  the  probable  pecuniary  loss  sustained  with 
something  added  for  mental  and  physical 
pain  suffered  and  to  be  endured,  and  for 
loss  of  time,  and  the  costs  and  expense  of 
being  cured.  And  in  case  of  total  disability 
it  is  fair  to  take  into  consideration  as  al- 
ready indicated  the  present  value  of  an  an- 
nuity equal  to  the  earning  capacity  of  the 
plaintiff,  and  a  sum  sufficient  in  the  judgment 
of  the  jury  to  compensate  for  other  damages 
Incurred.  Observing  this  rule  how  can  we 
say,  how  could  the  trial  court  say,  the  ver- 
dict in  the  case  at  bar  la  excessive?     'Die 
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cases  reported  in  the  books  show  that  ver- 
dicts in  such  cases  are  as  variant  as  the  facts 
and  circumstances  involved.  No  one  case 
can  serve  as  an  exact  guide  or  rule  for  other 
cases.  We  cannot  review  the  many  decisions 
on  this  subject  For  examples  of  verdicts 
sustained  and  not  sustained  for  the  loss  of  a 
leg  we  can  best  refer  the  profession  to  4 
Sedg^vick  on  Damages,  §  1356,  p.  2721;  and 
for  the  loss  of  an  arm,  similar  examples  will 
be  found  in  the  same  section  at  p.  2725.  De- 
pending on  the  circumstances  and  conditions 
already  mentioned  it  will  be  found  that  ver- 
dicts ranging  all  the  way  from  $2,500.00  to 
$25,000.00,  and  for  the  loss  of  an  arm,  from 
$6,500.00  to  $12,000.00,  have  been  sustained. 
And  in  Goshorn  v.  Wheeling  Mold  &  Foundry 
Co.,  supra,  we  sustained  a  verdict  for  $16,- 
777.75,  for  the  loss  of  an  arm  by  an  employee 
thirty -five  years  of  age,  who  the  proof  showed 
was  earning  only  thirty  cents  per  hour.  In 
L.  &  N.  B.  R.  Co.  V.  Fox,  11  Bush  (74  Ky.) 
495,  a  case  relied  on  by  defendant's  counsel, 
many  cases  are  reviewed,  and  at  page  510 
of  11  Bush  (74  Ky.)  it  is  said: 

"We  know  of  no  better  means  of  arriving  at 
a  solution  of  the  question  whether  the  amount 
of  the  verdict  in  this  case  was  the  result  of 
passion  or  prejudice  than  by  comparing  the  in- 
juries Buffered  by  the  appellee  with  the  injuries 
sustained  by  the  plaintiffs  in  similar  actions, 
and  then  comparing  this  verdict  with  the  ver- 
dict in  those  cases." 

That  case  was  a  passenger  case  and  the 
verdict  was  $35,500.00,  for  loss  of  right  foot 
and  injury  to  left  leg.  The  court  in  that  case 
set  aside  the  verdict  as  being  excessive,  ap- 
parently because  it  was  found  that  the 
amount  was  greater  by  several  thousand  dol- 
lars than  the  verdicts  in  any  of  the  cases 
cited  and  reviewed.  On  the  other  hand  we 
find  that  In  Texas  a  verdict  for  $35,000.00  in 
favor  of  a  brakeman  earning  more  than 
$100.00  per  month  with  prospects  of  being 
promoted  to  conductor  with  a  higher  salary 
was  affirmed  as  not  being  excessive.  Other 
cases  affirming  verdicts  of  like  size  might  be 
cited. 

Of  course  there  is  a  great  variety  of  opin- 
ion among  the  courts  on  this  subject,  but 
until  C!k>ngress  shall  limit  the  amount  of  re- 
covery In  such  cases  we  do  not  see  how  we 
can  invade  the  province  of  the  jury  and  take 
away  from  them  the  right  to  fix  the  amount 
of  damages,  unless  upon  some  one  or  more 
of  the  grounds  referred  to. 

Two  points  not  covered  by  what  has  already 
been  said  should  not  perhaps  be  over- 
looked. First,  it  is  complained  that  the 
court  erroneously  sustained  the  objection  of 
plaintill  to  certain  questions  propounded  the 
witnesses  Garrett  and  Maston.  A  sufficient 
answer  is  that  there  was  no  proffer  showing 
what  the  answers  would  have  been. 

Another  point  is  that  the  court  erroneously 
declined    to   permit   defendant's   counsel   to 


ask  plaintiff  whether  he  had  not  given  his 
counsel  the  facts  on  which  the  original  dec- 
laration was  predicated.  The  original  dec- 
laration was  that  the  yard  master's  order 
was  to  stop  and  pick  him  up,  instead  of  to 
slow  down  and  pick  him  up.  We  think  the 
ruling  of  the  court  was  right  on  the  princi- 
ple announced  in  Bartley  v.  Western  Mary- 
land Ry.  Co.,  95  S.  E.  443,  decided  at  the 
present  term  of  the  court,  point  7  of  the  syl- 
labus. 

Our  conclusion  Is  to  reverse  the  judgment, 
reinstate  the  verdict,  and  to  pronounce  the 
judgment  thereon  In  favor  of  plaintiff  which 
we  think  the  trial  court  should  have  given, 
with  costs  in  this  court  and  also  in  the  cir- 
cuit court  by  him  expended. 


(148  Oa.  66) 

MOTT  v.  GEORGIA  STATE  BOARD  OF 

EXAMINERS  IN  OPTOMETRY 

et  al.     (No.  508.) 

(Supreme  Court  of  (Georgia.     April  12,  1918. 
Rehearing  Denied  May  6,  1918.) 

(Hyllabus  hy  ilie  Court,) 

1.  Constitutional  Law  ^=>275(1)  —  Physi- 
cians   AND    StTBOEONS    ^=»2^t>VZ    PbOCESB 

OF  Law— Refusal  of  Cbbtifioatb  of  Reg- 
istration IN  Optometry. 
Section  7  of  the  act  of  the  General  Assembly 
approved  August- 7,  1916  (Acts  1916,  pp.  83,  87), 
as  follows:  **The  state  board  of  examiners  in 
optometry  shall  refuse  to  issue  the  certificate  of 
registration,  provided  for  in  this  act,  to  any  per- 
son who  shall  have  been  guilty  of  grossly  unpro- 
fessional and  dishonest  conduct"— is  contrary  to 
article  1,  |  1,  par.  3.  of  the  Constitution  of  this 
sUte  (CHv.  Code  1910,  §  6359),  which  guarantees 
due  process  of  law,  and  therefore  is  void  and 
unenforceable. 

2.  Constitutional  Law  €=»275(1)— Due  Pro- 
cess OF  Law— Right  to  Notice  <f nd  Hear- 
ing—Appeal. 

.  The  provision  in  the  act  for  an  appeal  to  the 
superior  court  after  the  board  has  rendered 
judgment  of  condemnation  is  not  a  compliance 
wiUi  the  mandate  of  the  Constitution. 

3.  Constitutional  Law  ^=»318  --  Due  Pro- 
cess OF  Law— Notice  of  Hearing. 

Where  a  legislative  act  provides  for  times 
and  places  for  the  meetings  of  a  board  authoriz- 
ed to  perform  duties  delegated  to  it,  no  further 
notice  need  be  given;  but  where  the  act  fails 
to  specify  any  place  of  meeting,  and  permits  un- 
limited meetings  besides  those  provided,  and  re- 
quires no  hearing,  the  essentials  of  the  constitu- 
tional guaranty  of  due  process  of  law  are  not 
met. 

4.  Mandamus  ^=>87— Discretionary  Action. 

It  cannot  be  said  that  the  board  were  in  the 
exercise  of  a  discretion  delegated  by  the  General 
Assembly.  Whether  one  is  guilty  of  "grossly 
unprofessional  and  dishonest  conduct"  is  not  a 
matter  of  discretion.  The  terms  of  the  act  are 
mandatory,  and  orovide  that  when  guilt  is  fixed 
the  board  "shair  refuse  to  issue  the  certificate 
of  registration. 

5.  Mandamus  ^s>154(2)  —  Action  of  State 
Bo ARi>— Sufficiency  of  Petition. 

The  petition  set  out  a  cause  of  action,  and 
it  was  error  to  dismiss  it  on  demurrer. 


^s»For  other  CABes  s«e  same  topic  and  KfiY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(AddiiionaX  ByUahuM  ly  Editorial  Staff.) 

6.  Constitutional  Law  €=>251  —  "Due  Pbo- 

CEss  OP  Law"— Requisites. 
The  fundamental  idea  in  "due  process  of 
law"  is  that  of  notice  and  hearing,  and  it  means 
that  a  citizen  must  be  afforded  notice  of  hear- 
ing before  he  is  condemned,  and  that  a  judgment 
can  be  rendered  only  after  trial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due 
Process  of  Law.] 

Error  from  Superior  Court,  Fulton  County; 
J.  T,  Pendleton,  Judge. 

Mandamus  by  Kennon  Mott  against  the 
Georgia  State  Board  of  Examiners  in  Optom- 
etry and  others.  Demurrer  to  petition  sus- 
tained, and  petition  dismissed,  and  plaintiff 
brings  error.    Reversed. 

Thos.    B.    Felder,    of   New    York    City,    and 
Owens  Johnson,  of  Atlanta,  for  plaintiff  in  er- 
ror.    Daley,   Chambers  &   Daley   and   Jas.  K.' 
Hines,  all  of  Atlanta,  for  defendants  in  error. 

GILBERT,  J.  Pursuant  to  the  act  of  the 
General  Assembly  approved  August  7,  1916 
(Acts  1916,  p.  83),  Kennon  Mott  applied  to  the 
Georgia  state  board  of  examiners  in  optom- 
etry for  registration  and  certificate  covering 
the  practice  of  optometry.  He  paid  the  fee 
of  $10  required  by  the  act;  he  submitted 
proof,  In  form  as  required  by  the  board,  that 
he  was  21  years  old,  of  good  moral  character, 
and  for  at  least  two  years  prior  to  the  pas- 
sage of  the  act  had  been  continuously  engaged 
In  the  practice  of  optometry  in  this  state; 
and  he  satisfactorily  passed  an  examination 
by  the  board  into  his  proficiency.  The  board 
refused  to  issue  the  certificate  of  registration. 
Mott  filed  his  petition  for  mandamus  and 
other  relief  against  the  board  and  each  of  its 
members,  alleging  that  their  action  was  un- 
just, wrongful,  arbitrary,  oppressive,  and  un- 
lawful; that  they  had  refused  to  give  him 
any  hearing  or  trial  as  to  the  grounds  upon 
which  their  action  was  based;  that  he  was 
not  allowed  to  hear  any  evidence  which  the 
board  may  have  heard  or  considered  in  the 
premises;  that  he  had  not  been  confronted 
with  or  given  an  opportunity  to  examine 
witnesses  testifying  against  him,  or  to  be  in 
any  manner  heard  in  support  of  his  right; 
and  that  no  just  cause  for  the  refusal  of  the 
certificate  existed.  He  contends  that  the  ac- 
tion in  refusing  the  certificate  was  null  and 
void,  because  in  violation  of  the  due  process 
clause  of  the  Constitution  of  this  state  and 
of  the  United  States,  and  that  section  7  of 
the  legislative  act  is  unconstitutional  and 
void  for  the  reasons  that  it  arbitrarily  de- 
prives him  of  his  right  and  property  in  his 
profession  (although  he  has  complied  with  all 
requirements  for  the  Issuance  of  certificate), 
without  notice,  hearing,  or  trial,  and  without 
due  process  of  law ;  that,  while  section  7  of 
the  act  provides  for  due  notice  and  hearing 
before  a  certificate  already  Issued  can  be  re- 
voked by  the  board,  it  denies  the  same  due 


process  to  an  applicant  who  may  be  suspected 
of  unprofessional  or  dishonest  conduct,  and 
is  therefore  in  violation  of  article  1,  fi  1,  par. 
3,  of  the  Constitution  of  this  state,  and  para- 
graph 1  6f  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States. 

The  defendants  demurred  generally,  and 
upon  the  following  grounds:  That  the  legis- 
lative act  provides  for  an  appeal  to  the  supe- 
rior court  by  the  applicant  for  registration, 
where  registration  is  refused  by  the  board, 
upon  giving  bond  to  secure  the  costs  of  such 
appeal  if  determined  against  him,  this  being 
the  only  remedy  open  to  plaintiff,  and,  as  his 
petition  does  not  contain  the  essentials  of 
an  appeal,  it  cannot  be  maintained ;  that  he 
does  not  allege  that  the  board  had  not  made 
Investigation  into  his  moral  character  or  pro- 
fessional conduct  before  refusing  certificate 
of  registration,  the  presumption  of  law  being 
that  it  had  made  such  investigation  and  bas- 
ed its  refusal  upon  the  same;  that  the  peti- 
tion does  not  allege  facts  showing  that  the 
action  of  the  board  was  unjust,  wron^nl,  ar- 
bitrary, or  oppressive ;  that  the  discretion  of 
the  board  in  refusing  registration  will  be 
controlled  or  abridged  only  upon  showing 
abuse  of  such  discretion,  and  the  presump- 
tion is  in  favor  of  the  board  having  acted 
within  such  discretion;  that  the  legislative 
act  creates  a  public  service  board,  whose 
discretion  will  be  restricted,  controlled,  or 
inquired  into  by  the  courts  only  in  the  man- 
ner prescribed  in  the  act,  by  appeal  to  the  su- 
perior court;  that  the  act  seeks  to  conserve 
and  protect  the  health  and  welfare  of  the  peo- 
ple of  the  state,  and  is  based  upon  the  exer- 
cise by  the  Legislature  of  the  police  power, 
and  is  therefore  not  violative  of  any  provi- 
sion of  the  state  and  federal  Constitutions; 
and  that  the  exemption  of  optometrists  who 
are  physicians  and  surgeons  is  no  such  dis- 
crimination against  optometrists  who  are 
not  physicians  and  surgeons  as  to  deny  to 
the  latter  the  equal  protection  of  the  laws. 
The  demurrer  was  sustained,  and  the  petitlrai 
was  dismissed. 

Following  the  well-known  rule,  where  peti- 
tions are  considered  with  respect  to  demur- 
rers thereto,  the  observations  and  rulings 
hereinafter  stated  are,  of  course,  based  upon 
the  assumption  that  the  facts  are  true  as 
alleged. 

[1]  1.  Although  there  are  numerous  as- 
saults made  upon  the  act  of  the  General 
Assembly  regulating  the  practice  of  optom- 
etry, we  think  It  necessary  to  consider  only 
that  based  ui>on  the  ground  that  the  act  de- 
prives the  petitioner  of  the  due  process  of 
law  guaranteed  him  under  the  Constitutions 
of  this  state  and  of  the  United  States^ 
Whether  the  act  offends  either  of  these  Con- 
stitutions in  other  respects  is  not  decided, 
because,  under  the  view  we  entertain,  it  Is 
immaterial  to  the  petitioner  and  cannot  oper- 
ate to  his  injury. 


^=:»For  other  cases  see  same  topic  and  K£T-NUMBER  in  all  Key-Numbered  Digests  and  Indext 


Ga.)        MOTT  V.  GEORGIA  STATE  BOARD  OF  EXAMINERS  IN  OPTOMETRY       869 


Mott  was  already  engaged  in  the  practice 
of  optometry  prior  to  March  1, 1917 ;  and  the 
portions  of  the  act  In  question,  bearing  upon 
his  right  to  be  registered  and  to  receive  a 
certlflcate  of  registration  authorizing  him  to 
continue  the  practice,  are  as  follows: 

Section  6:  (1)  **The  applicant  shall  be  regis- 
tered and  given  a  certificate  of  registration  on 
passing  a  satisfactory  examination  limited  to  a 
demonstration  of  practical  work,  if  he  shall  pre- 
sent satisfactory  proof,  on  or  before  March  1, 
1917,  of  being  twenty-one  years  of  age,  of  good 
moral  character  and  of  havmg  been  continuously 
engaged  in  the  practice  of  optometry  in  this 
state  for  at  least  two  years  i^rior  to  the  passage 
of  this  act.  The  fee  for  registering  such  appli- 
cants shall  be  $10.00." 

Section  7:  "The  state  board  of  examiners  in 
optometry  shall  refuse  to  issue  the  certificate  of 
registration,  provided  for  in  this  act,  to  any  per- 
son who  shall  have  been  guilty  of  grossly  un- 
professional and  dishonest  conduct.** 

Provision  is  made  for  an  appeal  to  the 
superior  court  whenever  the  certificate  is 
refused,  and  the  practice  of  optometry  with- 
out a  license  from  the  hoard  is  made  a  penal 
offense.  Mott  complied  with  every  require- 
ment provided  in  section  6  (1)',  just  quoted, 
and,  the  board  having  withheld  his  certificate 
of  registration,  he  made  several  inquiries  of 
the  ofiScers  of  the  board  as  to  their  intention 
in  the  matter  of  granting  the  certificate. 
After  several  evasive  and  unsatisfactory  re- 
plies, the  president  of  the  board  finally  in- 
formed him  that  he  had  passed  a  perfectly 
satisfactory  examination.  Mott  then  inquir- 
ed if  the  affidavits  he  had  furnished  as  to  his 
character  were  in  any  way  insufficient  to 
meet  the  requirements  of  the  board,  and 
offered  to  furnish  additional  evidence  as  to 
his  moral  character,  to  which  the  president 
of  the  board  replied  that  this  would  be  un- 
necessary; that  Mott  had  already  complied 
-with  the  requirements  of  the  board.  On  a 
later  occasion,  after  another  inquiry,  the 
president  of  the  board  stated  that  the  board 
bad  some  affidavits  which  they  were  going  to 
consider  before  they  gave  him  a  certificate, 
and,  although  requested  to  do  so,  the  presi- 
dent of  the  board  refused  to  divulge  the 
names  of  the  afiSants,  or  the  character  of  the 
affidavits,  or  what  they  contained.  Mott  then 
demanded  that  he  be  given  an  opportunity 
to  be  heard  In  respect  to  the  affidavits,  or  any 
other  matter  that  the  board  might  consider 
in  connection  with  his  application  for  certifi- 
cate of  registration,  and  an  opportunity  to 
refute  any  charge  that  might  be  preferred 
against  him,  to  which  request  the  president 
of  the  board  replied  that  the  board  did  not 
have  to  do  that,  and  would  not  do  it,  and  that 
if  the  certificate  was  refused,  and  Mott  was 
not  satisfied,  he  could  appeal  to  the  superior 
court,  but  that  the  board  would  not  give  him 
any  trial.  At  a  still  later  time,  not  having 
heard  from  the  board  whether  his  certlflcate 
was  to  be  granted  or  not,  Mott  again  went  to 
the  president  of  the  board,  asked  him  why  his 
certificate  was  being  withheld,  and  was  then 
told  that  the  board  had  decided  not  to  grant 
him  a  certificate.    He  inquired  why  he  was 


refused  it,  and  asked  if  the  board  did  not 

think  he  knew  enough,  after  practicing  20 

years,  to  be  entitled  to  a  license,  to  which 

the  president  of  the  board  replied: 

"The  board  does  not  question  your  ability,  but 
we  have  afiSdavits  complaining  of  your  deal- 
ings." 

Mott  demanded  to  know  who  made  the 
affidavits,  and  was  given  the  name  of  A.  P. 
Dixon,  of  Woodbury,  Ga. ;  but  the  president 
refused  to  say  whether  he  had  any  other 
affidavits,  or,  if  so,  by  whom  they  were  made, 
Mott  asked  what  the  affidavit  of  Dixon  con- 
tained, and  was  informed  that  Dixon  stated 
that  Mott  **had  made  extravagant  claims  as 
to  his  skill."  Mott  then  demanded  that  an 
opportunity  be  given  him  to  meet  and  refute 
any  charge  of  improper  conduct  on  his  part, 
and  that  the  board  give  him  a  fair  trial  in 
respect  to  the  same,  stating  he  rwas  abun- 
dantly able  to  disprove  any  charge  made 
against  his  character  or  conduct  in  the  prac- 
tice; but  he  was  Informed  that  the  board 
-would  not  give  him  any  trial  or  hearing, 
that  it  was  the  policy  of  the  board  to  refuse 
certificates  in  every  case  in  which  charges  or 
complaints  were  made  against  an  optometrist, 
that  the  law  allowed  an  appeal  to  the  superi- 
or court,  and  that  so  fftr  as  the  board  was 
concerned  the  matter  was  final. 

The  refusal  of  the  board  to  issue  a  certifi- 
cate' of  registration  was  *  based  upon  that 
part  of  section  7  of  the  act  already  quoted; 
and  this  portion  of  the  act  is  clearly  uncon- 
stitutional. *'When  we  consider  the  nature 
and  the  theory  of  our  institutions  of  govern- 
ment, the  principles  upon  which  they  are 
supposed  to  rest,  and  review  the  history  of 
their  development,  we  are  constrained  to 
conclude  that  they  do  not  mean  to  leave  room 
for  the  play  and  action  of  purely  personal 
and  arbitrary  power."  Tick  Wo  v.  Hopkins, 
118  U.  S.  356^09,  6  Sup.  Ct  1064.  1071  (30  D. 
Ed.  220).  Under  the  alleged  authority  of 
the  act  In  question  the  certificate  of  registra- 
tion was  denied  by  the  board  without  notice 
or  hearing,  and  only  after  repeated  inquiries 
was  petitioner  able  to  ascertain  what  Juag- 
ment  had  been  passed,  and  the  basis  therefor. 
Although  he  had  complied  with  every  require- 
ment of  the  law,  his  certificate  was  refused 
on  the  ground  that  he  had  been  guilty  of 
"grossly  unprofessional  and  dishonest  con- 
duct," in  that  he  had  "made  'extravagant 
claims  as  to  his  skill."  Neither  the  portion 
of  the  act  tjuoted  above  nor  any  other  por- 
tion applicable  to  Mott  makes  any  provlc;ion 
whatever  for  notice  or  hearing  before  con- 
demnation, which  is  contrary  to  the  rights 
guaranteed  by  both  the  state  and  federal 
Constitutions.  Civil  Code,  §§  6359,  6700. 
"The  fundamental  idea  in  'due  process  of  law' 
is  that  of  'notice*  and  'hearing.'  It  metins 
that  the  citizen  must  be  afforded  notice  and 
a  hearing  before  he  is  condemned.  There 
must  be  a  hearing  first,  and  Judgment  can  bo 
rendered  only  after  trial."  Arthur  v.  State, 
146  Ga.  827,  828,  92  S.  E.  637,  638.  The  bene- 
fit of  notice  and  a  hearing  before  Judgment 
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is  not  a  matter  of  grace,  but  is  one  of  right 
Shippen  V.  Elliott,  134  Ga.  702,  68  S.  B.  509; 
Security,  etc.,  O).  v.  Lexington,  203  U.  S.  333/ 
27  Sup.  Ct.  87,  51  L.  Ed.  204.  Without  notice 
and  opportunity  to  be  heard,  there  is  no  juris- 
diction to  pass  Judgment. 
The  act  contains  the  following: 

**Said  board  shall  prescribe  such  rules,  regula- 
tions, and  by-laws  for  its  own  proceedings  and 
government  as  will  carry  into  effect  the  provi- 
sions of  this  act." 

And  it  is  insisted  that  this  provision  will 
"save  the  said  act  from  being  unconstitu- 
tional and  void."  The  provision  is  not  suffi- 
cient to  comply  with  the  constitutional  re- 
quirements. Even  if  it  is  conceded  that  a 
constitutional  act  can  be  passed  which  re- 
quires the  board  to  provide  due  notice  and 
hearing  before  judgment,  this  provision  does 
not  in  terms  make  it  mandatory  upon  the 
board  to  give  due  notice  and  hearing  before 
judgment  in  the  class  of  cases  which  includes 
the  petitioner.  The  petitioner  having  com- 
plied fully  with  the  requirements  of  the  stat- 
ute, the  issue  was,  In  contemplation  of  law, 
closed  as  to  him.  The  action  of  the  board  as 
complained  of  was  In  effect  the  raising  of  a 
new  Issue  by  them,  of  which  the  petitioner 
had  no  notice  until  after  judgment. 

[2]  2.  The  provision  in  the  act  for  an  appeal 
to  the  superior  court  after  the  board  ha?  ren- 
dered Judgment  of  condemnation  Is  not  a 
compliance  with  the  mandate  of  the  Consti- 
tution. It  is  not  conceivable  that  the  consti- 
tutional guaranty  Is  satisfied  when  a  hearing 
is  provided  only  after  judgment  in  such  a 
case.  To  deprive  one  of  the  right  to  practice 
his  profession  is  to  subject  him  to  humilia- 
tion, mortification,  and  injury,  which  the 
Constitution  will  not  permit,  except  in  con- 
formity with  the  law  of  the  land  and  on  evi- 
dence sufficient  to  authorize  such  a  finding 
by  an  impnrtinl  tribunal.  To  say  that  one 
may  be  adjudged  guilty  of  "grossly  unprofes- 
sional and  dishonest  conduct,"  for  the  reasons 
stated  by  the  board  in  this  case,  is  to  demon- 
strate the  arbitrary  power  which  the  act  un- 
dertakes to  lodge  in  the  state  board  of  op- 
tometry. The  cases  of  O'Neil  v.  Northern 
Colorado  Irrigation  Co.,  242  U.  S.  20,  37  Sup. 
Ct.  7,  61  L.  Ed.  123,  San  Diego  Land  Co.  v. 
National  City,  174  U.  S.  739,  19  Sup.  Ct.  804, 
43  L.  Ed.  1154,  and  Reetz  v.  Michigan,  188  U. 
6.  605,  23  Sup.  Ct  390,  47  L.  Ed.  663,  are  not 
in  conflict  with  the  principles  just  stated. 
The  last  case  contains  a  clear  intimation  in 
harmony  with  our  ruling.    We  are  not  un- 


mindful of  that  line  of  decisions  in  cases  of 
taxation,  but  these  stand  upon  a  different 
basis.  See  Beckham  v.  Gallemore,  147  Ga. 
323,  93  S.  E.  886. 

[3]  3.  It  Is  insisted  that,  where  the  act 
fixes  the  time^  and  place  for  meeting,  no  fur- 
ther notice  is  required.  The  act  In  question 
does  not  conform  to  this  requiremenL  It 
does  provide  that: 

"There  shall  be  at  least  two  regular  meetings 
of  the  board  of  examiners  held  every  year  on 
the  first  Wednesday  in  January  and  July.'* 

But  It  also  provides  for  special  meetings, 
without  limitation  as  to  time,  and  does  not 
specify  where  any  of  the  meetings  shall  be 
held.  Under  the  allegations  of  the  petition, 
it  appears  that  the  board  did  hold  meetings 
in  more  than  one  city  of  the  state.  Under  the 
provisions  of  the  act  the  board  was  at  liberty 
to  meet  at  any  time  and  at  any  place,  and  to 
transact  Its  business  without  any  notice 
whatever  to  Interested  parties,  and,  nnder 
the  allegations  in  this  petition,  the  board  ex- 
ercised that  unlimited  power ;  and  its  action, 
being  arbitrary  and  oppressive,  is  unconstitu- 
tional and  void.    Yick  Wo  v.  Hopkins,  supra. 

[4]  4.  The  contention  that  the  courts  will 
not  Interfere  with  the  action  of  the  board, 
because  they  were  in  the  exercise  of  a  discre- 
tion delegated  by  the  General  Assembly,  is 
untenable.  They  were  not  in  the  exercise  of  a 
discretion.  The  act  authorized  none.  Guilt 
is  not  a  matter  of  discretion.  To  pronounce 
one  guilty  of  "grossly  unprofessional  and  dis- 
honest conduct''  is  to  adjudicate  a  fact,  and 
a  fact  Involving  moral  turpitude.  The  neces- 
sary result  thereof  is  a  refusal  of  the  right 
to  practice  the  profession  of  optometry. 
When  one's  guilt  is  fixed,  the  duty  of  the 
board  is  mandatory.  The  act  provides  that 
they  "shall"  refuse  to  issue  the  certificate  oi 
registration. 

[5]  5.  The  allegations  of  the  petition  are 
sufficient,  if  established  by  proof,  to  entitle 
the  plaintiff  to  a  mandamus  requiring  the 
issue  of  the  certificate  of  registration.  Tbe 
Judgment  of  the  trial  court  dismissing  the  pe- 
tition was  erroneous,  and  must  be  vacated. 
Whether  other  forms  of  relief  may  be  had 
under  the  petition  is  not  decided,  because,  in 
the  light  of  the  foregoing  rulings,  such  deci- 
sion is  deemed  unnecessary. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness,  and  ATKINSON,  J.,  concurring 
specially. 
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(22  Qa.  App.  268) 

SALTRR  ▼.  STATE.    (No.  9685.) 
(Ck>urt  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  191&) 

(Byli(ibu9  by  the  Court.) 

Vebdict— Motion  for  New  Trial. 

The  Terdict  was  authorized  hy  the  evidence, 
and  there  is  no  merit  in  any  of  the  special 
grounds  of  the  motion  for  a  new  trial. 

Elrror  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Proceeding  by  the  State  against  Ethel 
Salter.  From  the  yerdict,  she  brings  error. 
Affirmed. 

W.  A.  Dampler,  of  Dublin,  for  plaintiff  in 
error.  S.  P.  New,  Sol.,  of  Dublin,  for  the 
State. 

BROYLES,  P.  J.    Judgment  aflSrmed. 

BLOODWORTH  and  HARWELL,  JJ., 
concur. 


(22  Ga.  App.  271) 

SIMMONS  y.  STATE.    (No.  9615.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(Syllabus  hy  the  Court.) 

Obihinal  Law  ^=>1160  —  Appeal  —  Verdict 
Supported  by  Evidence. 
The  grounds  of  the  motion  for  a  new  trial 
are  the  usual  general  grounds,  and  amplifica- 
tions of  those  grounds.  There  is  some  evidence 
to  support  the  verdict,  which  is  approved  by 
the  trial  judge,  and,  under  repeated  rulings,  this 
court  id  not  authorized  to  interfere. 

Error  from  Superior  CJourt,  Randolph 
County;  W.  O.  Worrill,  Judge. 

Proceeding  by  the  State  against  Arthur 
Simmons,  alias  Arthur  Kennedy,  and  from 
the  verdict  he  brings  error.    Affirmed. 

(3has.  W.  Worrill,  of  CJuthbert,  for  plain- 
tiff in  error.  B.  T.  CJastellow,  Sol.  Gen.,  of 
Cuthbert,  and  R.  R.  Arnold,  of  Atlanta,  for 
the  State. 

BLOODWORTH,   J.     Judgment   affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Qa.  App.  268) 

COOLEY  y.   STATa     (No.  9587.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

May  1,  1918.) 

(Byllabus  by  the  Court*) 

1.  Criminal  Law  ^ss>1172(2)— Harmt.kss  Er- 
ror—Instructionb. 

Even  if  the  charge  of  the  court  complained 
of  in  reference  to  the  burden  of  proof  was  er- 
roneous, it  was  harmless,  as  there  was  direct 
and  positive  evidence  that  the  "stuff'  possessed 
and  sold  by  the  accused  was  rye  whisky. 

2.  Charge  or  Court. 

No  error  appears  in  the  excerpt  from  the 
charge  complaint  of  in  ground  6  of  the  motion 
for  a  new  trial. 


3.  Criminal  Law  ^ss>S24(1)  —  Trial  —  Re- 
quest FOR  Instruction. 

The  excerpt  in  ground  7  of  the  motion 
states  a  correct  proposition  of  law.  If  a  fuller 
charge  on  the  subject  was  desired,  a  proper  and 
timdy  written  request  therefor,  as  provided  by 
the  statute,  should  have  been  made. 

4.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict. 

Error  from  CJity  Ctourt  of  Savannah;  Jno. 
Rourke,  Jr.,  Judge. 

R.  Cooley  was  convicted  of  an  offense 
against  the  liquor  laws,  and  he  brings  error. 
Affirmed. 

Shelby  Myrlck,  of  Savannah,  for  plaintiff 
in  error.  Walter  0.  Hartridge,  Sol.  Gen., 
of  Savannah,  for  the  State. 

BLOODWORTH,   J.     Judgment   affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(28  Ga.  App.  876) 

GRAHAM  ▼.  STATE.     (No.  9622.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

May  1,  1918.) 

(Syllabus  by  the  Court.) 

1.  Instructions. 

The  instruction  complained  of  was  not  er- 
roneous for  the   reason   assigned. 

2.  Criminal  Law  ^=»lieO  —  Appeal  —  Ver- 
dict Supported  by  Some  Evidence. 

There  was  some  evidence  which  authorized 
the  verdict,  and,  the  finding  of  the  jury  having 
been  approved  by  the  trial  judge,  this  court  has 
no  authority  to  interfere. 

Error  from  City  Court  of  Polk  County; 
J.  K.  Davis,  Judge. 

Proceeding  by  the  State  against  Dock  Gra- 
ham, and  from  the  verdict  he  brings  error. 
Affirmed. 

Irwin  &  Tison,  of  Cedartown,  for  plaintiff 
in  error.  J.  A.  Wright,  Sol.,  and  E.  S.  Ault, 
both  of  Cedartown,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con* 
cur. 


(22  Ga.  App.  248) 
BLAKE  V.  STATE.     (No.  d469.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(Syllabus  by  the  Court.) 

Verdict— Reversible  Error. 

The  verdict  was  authorized  by  the  evidence, 
and  no  reversible  error  of  law  appears. 

Error  from  Superior  Court,  Fulton  County ; 
B.  H.  HUl,  Judge. 

Proceeding  by  the  State  against  Will 
Blake,  and  from  the  verdict  he  brings  error. 
Affirmed. 

B.  L.  Milling,  J.  L.  Moore,  and  Tillon  Von 
Nunes,  all  of  Atlanta,  for  plaintiff  in  error. 
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John  A.  Boykin,  8oL  Gen.,  and  E.  A.  Steph- 
ens, both  of  Atlanta,  for  the  State. 

BROYI4ES,  P.  J.    Judgment  affirmed. 

BLOOD  WORTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  6a.  App.  273) 

CRUMP  V.  STATE.    (No.  9614.) 

(Court  of  Appeals  Of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(ByUdhui  by  the  Court.) 

1.  Motion  fob  New  Trial. 

When  considered  in  connection  with  the 
qualifying  notes  of  the  trial  judge,  there  is  no 
substantial  merit  in  any  of  the  special  grounds 
of  the  motion  for  a  new  trial. 

2.  Sufficiency  of  Evidence. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  Olty  CJourt  of  Macon ;  Du  Pont 
Guerry,  Judge. 

Proceeding  by  the  State  against  Mary 
Crump,  and  from  the  verdict,  she  brings  er- 
ror.    Affirmed. 

Nottingham  &  Holliman,  of  Macon,  for 
plaintiff  in  error.  Will  Gunn,  Sol.,  of  Ma- 
con, for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL^  JJ.,  con- 
cur. 


(22  Ga.  App.  257) 

WARD  V.  STATE.    (No.  9578.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  2. 

May  1,  1918.) 

(Byllahus  hy  ike  Court) 

1.  Disorderly  House  ^=>16  —  Evidsnob  — 
Reputation. 

There  is  no  merit  in  the  grounds  of  the  mo- 
tion for  a  new  trial  which  complain  of  the  ad- 
mission of  testimony  that  the  general  reputation 
of  the  defendant's  house  for  lewdness  was  bad. 
"Reputation  of  a  house  being  kept  and  main- 
tained as  a  lewd  house  is  admissible  evidence." 
Hogan  V.  State.  76  Ga.  82(3);  Brindle  v.  Cope- 
land,  145  Ga.  398,  89  S.  E.  332(2);  Jones  v. 
State,  2  Ga.  App.  433,  58  S.  B.  559(7) ;  Cole- 
man V.  State,  5  Ga.  App.  766,  64  S.  E.  828(2). 

2,  Sufficiency  or  Evidence. 

There  is  sufficient  evidence  to  support  the 
verdict.  Heard  v.  State,  113  Ga.  448,  449,  89 
S.  E.  118. 

Error  from  City  Court  of  Floyd  County; 
(V.  J.  Nunnally,  Judge. 

Marinda  Ward  was  convicted  of  maintain- 
ing a  disorderly  house,  and  she  brings  error. 
Arilrmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in 
error.  Jas.  F.  Kelly,  Sol.,  of  Rome,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J., 
foncur. 


(22  Oa.  App.  257) 

STOREY  T.   STATE.     (No.  0577.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

May  1,  191&) 

(ByUalnu  hy  the  Court) 

SUFFIOIENOX  OF  EVIDENOB. 

The  evidence,  while  circumstantial,  warn  suf- 
ficient to  exclude  every  reas<»iablo  hypothesis 
save  that  of  the  defendant's  guilL 

Error  from  SiQ)erior  Court,  Harris  Oouir 
ty;  Gk  H.  Howard,  Judge. 

John  Storey  was  charged  with  an  off^ise, 
and  from  the  yerdiet  he  brings  error.  Af- 
firmed. 

A.  L.  Hardy,  of  Hamilton,  and  Geo.  0. 
Palmer,  of  Columbus,  for  plaintiff  in  error. 
C.  F.  McLaughlin,  SoL  Gen.,  of  Columbua. 
for  the  State. 

BROYLES,  P.  J.    Judgment  afitoned. 

BLOODWORTH'    and    HARWELL^     JJ^ 

concur. 


(22  Ga.  App.  273) 
AKIN   v.    STATE.      (No.    96ie.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(Byllalw  ly  the  Court.) 

Obihinai.  Law  «=»1160  —  Vkbdict— Re  view. 
The  defendant  was  convicted  of  simple  lar- 
ceny. His  only  complaint  is  that  the  verdict 
was  contrary  to  law  and  the  evidence.  The 
verdict  was  authorized  by  the  evidence  and  was 
approved  by  the  trial  judge,  and  this  court  will 
not  interfere. 

Error  from  CJity  Court  of  WrigbtsvlDe; 
B.  B.  Blount,  Judge. 

Henry  Aktn  was  convicted  of  simple  lar- 
ceny, and  he  brings  error.    Affirmed. 

Falrcloth  &  Clatton,  of  Wrightsvllle,  for 
plaintiff  in  error.  W.  C.  Brinsout  SoU  of 
Wrightsvllle,  for  the  State. 

HARWELL,   J.    Judgment  affirnied. 

BROYLES,   P.    J.,   and   BLOODWORTH. 

J.,  concur. 

(22  Ga.  App.  274) 
ALLEN  V.  STATE.     (Na  9617.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

May  1,  191&) 

(Byllabut  hy  the  Court.) 

Masteb  and  Servant  ^=s>67  —  Labor  Con- 
tract Act  —  Offenses— Burden  of  Proof. 
In  a  prosecution  under  sections  715,  716,  of 
the  Penal  Code  of  1910  (known  as  tho  "Labor 
Contract  Act"),  tho  burden  is  upon  the  state 
to  show  affirmatively  that  the  accused  failed 
to  perform  the  services  contracted  for,  or  failed 
to  return  the  money  advanced  on  the  strength  of 
the  contract,  ''without  good  and  sufficient 
cause."  Jones  v.  State,  IG  Ga.  App.  216,  84 
S.  E.  988,  and  cases  there  cited.  In  the  in- 
stant case  this  material  proof  was  lacking,  and 
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the  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial. 

Error  from  City  Court  of  Wrlghtsvllle; 
B.  B.  Blount,  Judge. 

Tom  Allen  was  convicted  of  a  violation 
of  the  Labor  Contract  Act,  his  motion  for 
new  trial  was  overruled,  and  he  brings  er- 
ror.   Reversed. 

Falrcloth  &  Claxton,  of  Wrightsrille^  for 
plaintiff  in  error.  W.  C.  Brlnson,  SoL,  of 
Wrlightsville,  for  the  State. 

BROYIiES,  P.  J.    Judgm^t  reversed. 

BLOODWORTH  and  HARWELL,  JJ., 
concur. 

(22  Ga.  App.  265) 

STEWART  V.   STATE.     CNo.  9675.) 
(Court  of  Appeals  of  (Georgia,  Division  No.  2. 

May  1,  1918.) 

fSyUdbus  hp  ihe  Court.) 

1.  Refusal  of  Chaboe. 

The  trial  judge  did  not  err  in  refusing  to 
charge  the  jury  as  requested  by  the  plaintiff  in 
error. 

2.  Sufficiency  of  Evidence. 

There  was  evidence  sufficient  to  support  the 
verdict,  and  the  judgment  is  affirmed. 

Error  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Proceeding  by  the  State  against  J.  B. 
Stewart.  From  the  judgment  rendered, 
Stewart  brings  error.    Affirmed. 

T.  E.  Hightower,  of  Dublin,  for  plaintiff 
In  error.  S.  P.  New,  SoL,  of  Dublin,  for  the 
State. 

BLOODWORTH,   J.     Affirmed. 

BROTLES,  P.  Jm  and  HARWELL,  J., 
concur. 


(22  Oa.  App.  276) 

HIGHTOWER  v.  STATE.     (No.  9Cr23.) 

(Court  of  Appeals  of  Georgia*  Division  No.  2. 

May  1,  1918.) 

fSytlabuB  hy  the  Court.) 

1.  Bill  of  ExcEpnoN&— Statute. 

No  cause  can  be  carried  to  the  Supreme 
Court,  or  to  the  Court  of  Appeals  upon  a  bill 
of  exceptions  so  long  as  the  case  is  pending  in 
the  court  below,  unless  a  final  disposition  of 
the  cause,  or  a  disposition  final  as  to  some  ma- 
terial party  thereto  would  have  been  made  if 
the  court  had  rendered  the  decision  or  judgment 
which  the  plaintiff  in  error  daims  should  have 
been  rendered  therein.    Civ.  Code  1910,  J  6138. 

2.  Cbucinal  Law  ^=:>283— Plea  in  Abate- 

HSNT— EyiDBNCB^ 

A  plea  in  abatement,  whether  traversed  or 
untraversed,  cannot  be  sustained  without  evi- 
dence to  support  it.  Wells  v.  State,  118  Ga. 
656,  45  S.  E.  443  (9). 

8.  Criminal  Law  ^=3>1023(2)— Final  Judo- 

mknt— BiLi,  OF  Exceptions. 

The  sustaining  of  a  demurrer  to  a  plea  in 

abatement  and  the  overruling  or  tiie  striking 

of  the  plea  is  not  a  final  judgment  in  the  case, 


and  a  direct  bill  of  exceptions,  assigning  error 
upon  such  jud^ent,  cannot  be  maintained. 
The  decision  which  the  plaintiff  in  error  claims 
should  have  been  rendered  on  this  question 
would  not  have  been  a  final  disposition  of  the 
case.  Jackson  v.  State,  76  Ga.  551  (4);  Mc- 
Ehroy  v.  State,  123  Ga.  546,  51  S.  E.  596. 

4.  Pbematxtbe  Bill  of  Exceptions. 

Under  the  foregoing  rulings  and  the  facts  of 
this  case,  the  bill  of  exceptions  was  prematurely 
brought 

Error  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Proceeding  by  the  <State  against  J.  B.  High- 
tower,  and  from  the  verdict  he  brings  error. 
Writ  of  error  dismissed. 

J.  S.  Adams,  of  Dublin,  for  plaintiff  In  er- 
ror. S.  P.  NevF,  SoL,  of  Dublin,  for  the 
State. 

BLOODWORTH,  J.  Writ  of  error  dis- 
missed. 

BROTLES,  P.  J.,  and  HARWELL^  J.,  con- 
cur. 

(22  Ga.  App.  269) 

PLUMER  V.  STATE.     (No.  9605.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(Byllabu9  hy  ihe  Court,) 

1.  Cbiminal  Law  ^=»598(6)— ^Sontinuance— 
Absence  of  Witnesses. 
Refusal   to   grant  a   continuance  was  not 
error. 

2.   SEDUOnON    ^s»45  —  SXTFFIODSNOT    OF    EVI- 
DSNOE. 

A  conviction  of  seduction  was  authorized  by 
the  evidence. 

(Additional  SyUabue  by  Editorial  Staff.) 

3.  Criminal  Law  ^=:>322  —  Pbesumftion — 
Pebformance  of  Official  Dvtt. 
The  presumption  of  law  is  that  oflScers  do 
their  duty,  and  it  would  be  presumed,  Without 
any  showing  to  the  contrary,  that  the  ehenS 
attempted  to  serve  subpoenas  which  had  oeen 
placed  in  his  hands. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Len  Plumer  was  convicted  of  seduction, 
his  motion  for  new  trial  was  overruled,  and 
he  brings  error.    Affirmed. 

•J.  W.  Culpepper,  of  Fayetteville,  and  H. 
A.  Allen  and  W.  I.  Heyward,  both  of  Atlan- 
ta, for  plaintiff  in  error.  E.  M.  Owen,  Sol. 
Gen.,  of  Zebulon,  for  the  State. 

HARWELL,  J.  [1,  3]  1.  Error  is  assigned 
on  the  overruling  of  the  defendant's  motion 
to  continue,  based  on  the  absence  of  two 
witnesses,  who  It  was  claimed  would  testify 
that  they  had  had  sexual  intercourse  with 
the  prosecutrix  prior  to  the  time  that  de- 
fendant was  charged  with  seducing  her. 
One  of  these  witnesses,  it  was  shown,  lived 
in  Spalding  county,  and  another  was  at 
Camp  Gordon.  The  defendant  was  indicted 
at  the  March  term,  1917,  and  tried  on  the 
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Sth  day  of  tbe  September  term.  His  coun- 
sel stated  that  at  the  March  term  he  (coun- 
sel) gave  the  names  of  these  witnesses  to 
the  clerk  to  be  subpoenaed,  and  the  clerk 
promised  to  issue  the  subpoenas  and  give 
them  to  the  sheriff;  that  he  relied  upon 
what  the  clerk  had  told  him,  and*  thought 
the  subpoenas  had  been  issued  until  last 
week.  He  asked  for  a  postponement  of  the 
case  until  these  witnes-ses  could  be  brought 
The  clerk  stated  that  he  had  no  recollection 
of  a  request  by  counsel  to  issue  these  sub- 
poenas, but  would  not  say  that  it  did  not 
occur.  The  defendant  stated  that,  relying 
upon  his  counsel,  he  thought  these  witnesses 
had  been  subpoenaed,  until  the  last  week,  and 
that  he  and  his  attorney  went  to  the  clerk's 
office  and  found  that  the  subpoenas  had  not 
been  issued,  and  then  got  subpoenas  and  gave 
them  to  the  sheriff  to  serve.  The  court,  in 
a  note  to  this  ground  of  the  motion  for  a 
Dew  trial,  states  that: 

'*The  agreement  between  Mr.  Culpepper  and 
his  client  as  to  subpoenaing  witnesses  and  the 
delivery  of  a  list  of  witnesses  to  the  clerk  as 
testified  about  occurred  at  the  March  term, 
1917,  of  court.  The  motion  to  continue  and 
the  trial  occurred  at  the  September  term,  1917, 
of  court,  and  on  the  8th  day  of  that  term.  Be- 
tween tnese  two  terms  of  court  the  defendant 
made  no  effort  to  get  these  two  witnesses  sub- 
poenaed." 

We  are  not  prepared  to  say  that,  accord- 
ing to  the  facts  appearing  in  the  record,  the 
defendant  and  his  counsel  used  proper  dili- 
gence In  attempting  to  secure  the  attend- 
ance of  thesie  witnesses.  Six  months  inter- 
vened without  any  effort  being  made  by  de- 
fendant or  his  counsel  to  find  out  if  these 
witnesses  had  been  subpoenaed.  Moreover, 
it  appears  that  some  ten  days '  before  the 
trial  the  defendant  talked  to  these  witness- 
es, and  it  does  not  appear  that  he  made  any 
inquiry  at  that  time  to  find  out  whether  or 
not  they  had  been  subpoenaed.  It  does  not 
appear  how  many  days  before  the  trial  these 
subpoenas  had  been  delivered  to  the  sheriff. 
The  trial  was  on  the  8th  day  of  the  term, 
evidently  on  Monday.  The  statement  of  de- 
fendant and  his  counsel  is  that  *'they  were 
delivered  to  the  sheriff  last  week."  It  does 
not  appear  that  the  sheriff  did  not  do  all  •in 
his  power  to  subpoena  these  witnesses  after 
these  subpoenas  had  been  delivered  to  him. 
The  presumption  of  law  is  that  officers  do 
their  duty,  and  it  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that 
he  did  attempt,  after  these  subpoenas  had 
been  placed  in  his  hands,  to  serve  them. 
D*urthennore,  it  does  not  appear  from  the 
showing  that  the  sheriff  was  ever  informed 


as  to  the  residence  of  these  witnessesr  who 
lived  out  of  the  county.  Compare  Glover  v. 
State,  89  Ga.  391,  15  S.  B.  496  (1);  Jones  v. 
State,  125  Ga.  307,  308,  54  S.  JS.  122.  It 
further  appears  that  on  the  trial  of  the  case 
the  defendant  introduced  two  witnesses  who 
testified  to  alleged  acts  of  sexual  intercourse 
with  the  prosecutrix.  Hence,  If  the  testi- 
mony of  these  absent  v^tnesses  had  been 
procured,  it  would  simply  have  been  cumula- 
tive of  that  introduced  by  the  defendant  on 
the  trial.  "Where  there  are  present  at  the 
trial  other  witnesses  by  whom  a  defendant 
can  prove  the  same  facts  as  those  to  which 
an  absent  witness  would  swear,  the  court, 
in  the  exercise  of  a  sound  discretion,  may 
refuse  a  continuance  based  on  the  ground  of 
the  absence  of  such  witness  who  has'  not 
been  served  with  a  subpoena."  Jones  v. 
State,  125  Ga.  308,  54  S.  E.  123.  See,  also, 
Salmons  v.  State,  118  Ga.  763,  45  S.  £.  611 
(1);  Taylor  v.  State,  135  Ga.  622,  70  S.  E. 
237  (2);  Huffman  v.  State,  95  Ga.  469,  20 
S.  E.  216  (2).  Under  the  facts  appearing 
in  the  record,  we  cannot  say  that  the  trial 
judge  abused  his  discretion  in  overruling 
the  motion  to  continue.     • 

[2]  2.  It  is  insisted  by  the  able  counsel 
for  the  plaintiff  in  error  that  the  evidence 
did  not  show  a  case  of  seduction,  that  the 
testimony  of  the  prosecutrix  showed  sim- 
ply a  meretricious  transaction,  amounting  to 
fornication  only;  and  counsel  cite  in  support 
of  this  contention  Disharoon  v.  State,  95  Ga. 
353,  22  S.  E.  698,  and  other  cases  in  which 
it  has  been  held  that  the  evidence  did  not 
authorize  a  conviction  for  seduction.  We 
cannot  agree  with  this  contention.  While 
certain  isolated  expressions  in  the  testimony 
of  the  prosecutrix  might  tend  to  support  this 
contention,  we  think,  taking  her  evidence  as 
a  whole,  that  it  showed  both  persuasion  and 
promise  of  marriage,  all  of  the  elements 
necessary  to  support  a  conviction  for  seduc- 
tion. Her  evidence  showed  that  the  defend- 
ant was  her  Sunday  school  teacher,  had 
courted  her  for  a  number  of  years,  won  her 
love,  engaged  to  marry  her,  and  then 
wrought  her  ruin.  She  was  a  girl,  only  17 
years  of  age,  when  he  began  his  attentions. 
It  would  serve  no  useful  purpose  to  ent«r 
into  a  full  discussion  of  the  evidence.  We 
think  it  authorized  the  verdict,  and  that  the 
trial  Judge  did  not  err  In  overruling  the  mo- 
tion for  new  trial. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J^ 
concur. 
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(22  Oa.  App.  242) 

HUDGINS  V.  STATE.     (No.  0248.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  2. 

May  1,  1918.) 

(Syllahua  1>u  the  Court,) 

1.  Criminal  Law  ^=>1024(1,  11)— Dismibsal 
OF  Bill  of  Exceptions  —  Juries  —  Cross- 
bill OF  Exceptions— Motion  to  Dismiss. 

The  motion  to  dismiss  the  writ  of  error  is 
without  merit  "The  Court  of  Appeals  is  with- 
out jurisdiction  to  consider  the  grounds  of  a 
motion  to  dismiss  a  bill  of  exceptions  in  a  crim- 
inal case  which  is  predicated  upon  alleged  er- 
rors of  the  trial  judge  antecedent  to  its  final 
decision  upon  a  motion  for  new  trial,  (a)  The 
adjudication  of  alleged  errors  in  a  criminal  case, 
adverse  to  the  state,  would  be,  in  effect,  the  con- 
sideration of  a  cross-bill  of  exceptions,  which 
the  state  is  not  permitted  to  file,  (b)  Such  er- 
rors cannot  properly  be  reviewed  by  a  motion 
to  dismiss,  for  the  reason  that  such  a  motion 
must  be  addressed  to  some  defect  in  form  or 
procedure,  inherent  in  the  bill  of  exceptions  it- 
self, and  relates  back  no  further  than  the  incep- 
tion of  the  proceedings  to  obtain  a  writ  of  er- 
ror, to  wit,  the  presentation  of  a  bill  of  excep- 
tions." Bryan  y.  State,  3  Ga.  App.  26(1),  59 
S.  E.  185. 

2.  Criminal  Law  ^s»197,  196  —  Amendment 
of  Indictment— Evidence— Former  Jeop- 
ARDT— Plea. 

Where  one  is  placed  on  trial  on  a  present- 
ment by  the  ^and  jury,  charging  him  with  the 
offense  of  selling  spirituous  and  intoxicating  liq- 
uors, without  charging  any  particular  person  to 
whom  such  sale  was  made,  or  specifying  any 
particular  occasion  on  which  it  took  place,  the 
accused  is  thereby  placed  in  jeopardy  for  un- 
lawfully selling  such  Uquors  to  any  person  with- 
in the  period  of  the  statute  of  limitations.  It 
follows  that  when  the  accused  has  pleaded  guUty 
of  the  offense  Charged,  and  within  two  years 
from  the  date  of  the  return  of  the  former  indict- 
ment is  again  placed  on  trial  on  an  accusation 
in  a  city  court,  charging  the  same  offense  in 
substantially  the  same  language,  and  naming 
a  day  as  the  time  of  the  offense,  it  would  be  er- 
ror for  the  court  on  general  demurrer  to  strike 
a  plea  of  autrefois  convict  based  upon  these 
facts.  Craig  v.  State,  108  Ga.  776,  83  S.  E. 
653(2);  Webb  y.  State,  13  Ga.  App.  733,  80 
S.  E.  14(1,2);  Sable  y.  State,  14  Ga.  App. 
816(1).  818,  82  S.  E.  379.  However,  an  entire- 
ly different  question  is  presented  where  the  ac- 
cusation, as  in  the  instant  case,  after  amend- 
ment, names  a  date  and  alleges  a  sale  of  liquor 
on  said  date  and  "at  divers  other  times  be- 
tween" said  date  and  another  date,  both  of 
which  are  subsequent  to  the  time  when  the  in- 
dictment was  returned.  These  allegations  spe- 
cifically limit  the  time  during  which  proof  of 
the  crime  can  be  shown,  and  the  accused  is  put 
on  notice  that  no  attempt  will  be  made  to  prove 
a  sale  prior  to  the  date  of  the  return  of  the  in- 
dictment, nor  one  prior  to  the  earliest  date  nam- 
ed in  the  accusation.  The  amendment  was  offer- 
ed for  the  purpose  of  limiting  the  charge  to  sales 
of  liquor  accruing  since  the  finding  of  the  in- 
dictment to  which  he  had  pleaded  guilty,  and  the 
amended  accusation  was  so  construed  by  the 
trial  judge.  In  the  case  of  Sable  y.  State,  14 
Ga.  App.  818,  82  S.  E.  379,  Chief  Judge  Rus- 
seU  said:  "As  pointed  out  in  the  Webb  .Case 
[Webb  y.  State,  13  Ga.  App.  733  (80  S.  E.  14)], 
it  is  very  plain  that  a  defendant  is  legally  in 
jeopardy  for  an  offense  for  which  he  has  been 
previously  tried  and  convicted  or  acquitted, 
when  the  range  of  the  evidence  against  him, 
under  the  second  accusation,  might  legally  in- 
clude the  same  transaction  for  which  he  has 
previously  been  subjected  to  trial.  If  the  plain- 
tiff in  error  had  fil^  a  plea  of  former  jeopardy. 


the  present  accusation  should  have  been  quash- 
ed, and  the  time  of  the  offense  should  have  been 
confined  in  such  specific  terms  as  would  have 
restricted  the  proof  to  a  transaction  subsequent 
to  the  filing  of  the  prior  accusation.  In  other 
words,  the  second  accusation  should  not  only 
have  alleged,  pro  forma,  the  day  upon  which  the 
offense  was  committed,  so  as  to  show  that  the 
offense  was  not  barred  by  the  statute  of  limita- 
tions, but  should  also  have  stated  unequivocally  • 
that  the  offense  charged  in  the  pending  accusa- 
tion was  subsequent  to  May  12,  1913.  How- 
ever, we  know  of  no  means,  other  than  an  ap- 
propriate plea  of  former  jeopardy,  by  which  the 
point  can  be  raised  and  the  limitation  be  placed 
upon  the  power  of  the  state  to  include  within  the 
range  of  its  evidence  any  violation  of  the  law 
not  barred  by  the  statute  of  limitations.  In  the 
Webb  Case,  supra,  we  held  specifically  that  it 
was  not  within  the  power  of  the  court  to  sub- 
stitute a  limitation  imposed  upon  the  range 
of  evidence  by  the  court  ex  mero  motu  for  the 
rights  belonging  to  the  defendant  under  a  time- 
ly plea  of  former  jeopardy."  See,  also,  the 
dissenting  opinion  of  (Shief  Judge  Hill  in  the 
Webb  Case,  13  Ga.  App.  736,  737,  80  S.  E.  14. 
We  therefore  hold  that  under  the  accusation  in 
this  case,  as  amended,  the  state  could  not  legally 
introduce  evidence  that  would  include  a  transac- 
tion for  which  the  accused  had  been  previously 
tried,  and  that  the  plea  of  former  conviction  was 
properly  stricken. 

3.  Sufficiency  of  EyiDENCS. 

The  evidence  supported  the  yerdict.  and  the 
trial  judge  properly  refused  a  new  trial. 

Error  from  City  Court  of  Hall  County; 
A.  C.  Wheeler,  Judge. 

J.  J.  Hudglns  was  convicted  of  an  offense 
under  tbe  liquor  law,  his  inotion  for  new 
trial  was  denied,  and  he  brings  error.  Af- 
firmed. 

W.  B.  Sloan  and  Boyd  Sloan,  both  of 
Gainesyille,  for  plaintiff  in  error.  Ham- 
mond Johnson,  of  Gainesville,  for  the  State. 

BLOODWORTH,  J.    Judgment  afiArmed. 

BROTLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Oa.  App.  274) 
HAINES  y.   STATE.     (Na  9618.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  191&) 

Error  from  City  Court  of  WrightsviQe;  B.  B. 
Blount,  Judg^. 

Gene  Haines  was  convicted  of  gaming,  and  he 
brings  error.     Affirmed. 

Faircloth  &  Claxton,  of  Wrightsvllle,  for 
plaintiff  in  error.  W.  C.  Brinson,  Sol.,  of 
Wrightsville,  for  the  State. 

BLOODWORTH,  J.  The  evidence  in  this 
case  is  almost  exactly  like  that  in  Frost  v. 
State,  120  Ga.  811,  47  S.  E.  901,  in  which 
the  Supreme  Court  said:  'The  defendant  was 
indicted  for  the  offense  of  playing  and  bet- 
ting at  cards.  The  evidence  disclosed  that  in 
a  certain  house  one  of  the  persons  named  in 
the  indictment  was  lying  on  the  floor,  sup- 
ported on  his  elbows,  with  his  head  from 
under  the  bed,  shuffling  a  deck  of  cards.  The 
others  were  arranged  around  in  a  circle,  in  the 
center  of  which  was  thirty  or  forty  cents  in 
nickels.  The  defendant  was  included  among 
those  who  were  in  the  circle,  and  was  on  his 
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knees.  This  was  the  tableau  which  met  the 
gaze  of  the  police  officer  and  another  person 
who  was  with  him,  when,  withoat  warning,  they 
entered  the  house.  The  jurv  could  infer  from 
this  evidence  the  defendant  s  guilt,  and  their 
finding,  approved  by  the  trial  judge,  will  not 
be  tiisturbed." 

The  instant  case  is  stronger  than  that  of 
Freeman  v.  State^  21  Ga.  App.  494,  94  S.  E. 
<588,  cited  by  plamtiff  in  error.  In  that  case 
the  defendant  was  indicted  for  participating  in 
this  same  game.  In  the  instant  case  the  evi- 
dence shows  that  the  chief  of  police  of  the  city 
of  Wrightsville  went  to  the  home  of  Nath  Nealf 
and  there  saw  several  negroes  sitting  in  a  ring 
around  a  lamp  which  was  on  the  floor;  that 
the  accused  was  "sitting  in  the  ring  with  the 
bunch,^'  and  Nath  Neal  was  shutQing  cards; 
that  he  left,  and  returned  10  or  15  minutes  lat- 
er, and,  with  the  night  watchman  and  the  deputy 
sheriff,  entered  the  house^  and  then  "the  de- 
fendant Gene  Haines  was  in  the  party  down  on 
the  floor  around  the  lamp,  and  Nath  Neal  still 
had  the  cards  in  his  hands,  shuffling  them,  and 
there  was  some  money  down  on  the  floor  in  the 
ring,  and  cards  lying  on  the  floor.  Gene  Haines 
was  in  the  crowd  around  the  lamp  and  cards.*' 
In  the  EVeeman  Case,  supra,  the  evidence  of 
the  chief  of  police  was  that  when  he  was  first 
at  the  house  "the  defendant  was  lying  down 
on  his  stomach  and  elbows,  with  his  face  to- 
wards or  fronting  the  ring,  where  the^  were 
all  sitting,"  and  when  he  returned  with  the 
other,  officers  and  went  into  the  room,  the  de- 
fendant David  Freeman  was  standing  up  on  the 
floor.  Another  witness  for  the  state,  who  was 
present  in  the  room  where  the  card  game  was 
in  progress,  testified:  "I  did  not  see  the  de- 
fendant David  Freeman,  playing  carda"  Thus 
is  the  one  case  differentiated  from  the  other. 
While  the  evidence  in  the  present  case  is  weak 
and  unsatisfactory,  the  jury  are  the  final  arbi- 
ters of  the  facts ;  no  error  of  law  is  complained 
of,  and  it  cannot  be  held  that  the  evidence  was 
not  sufficient  to  authorize  the  jury  to  infer  that 
the  defendant  was  guilty« 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(22  Ga.  App.  2B) 
CHANGE  T.  STATE.    (No.  9564.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2L 

May  1,  19ia) 

(Syllahfu  hy  the  Court.) 

CsrinNAi.  Law  ^=>1160— Verdict  Sitfpobied 
BT  Some  Evidencb— Review. 
There  being  some  evidence  to  authorize  the 
verdict  of  assault  with  intent  to  rape,  and  the 
verdict  being  approved  by  the  trial  judge^  this 
court  will  not  interfere. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  B.  Thomas,  Judge. 

Charley  Chance  was  conyloted  of  aasanlt 
with  intent  to  rape,  and  he  excepts  and 
brings  error.     Afilrmed. 

Ragan  A  Malre,  Edgar  Dykes,  and  James 
Humphreys,  all  of  Moultrie,  for  plaintiff  In 
error.  Pondren  Mitchell,  SoL  Gen.,  of  Thom- 
asville,  and  T.  H.  Parker,  of  Moultrie,  for 
the  State. 

HARWELL,  J.  Charlie  Chance  was  ln> 
dieted  for  rape  upon  his  14  year  old  daugh- 
ter, Lela  Chance,  and  was  convicted  of  as- 
sault with  intent  to  rape.  Her  testimony 
was  sufficient  to  authorize  the  yerdict.  Other 
vTitnesses  testified  that  she  came  to  them 
and  made  complaint  of  her  father's  treat- 
ment, and  a  physician  testified  on  behalf  of 
the  state  as  to  her  condition.  The  excep- 
tions relate  only  to  the  sufllciency  of  the 
evidence  to  support  the  verdict. 

Judgment  afiSrmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 
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(22  Ga.  App.  264) 

GBTER  V.  STATE.  (No.  9595.) 

(Goart  of  Appeals  of  Georgia,  Division  No.  2. 

May  1.  1918.) 

(Syllabus  ly  the  Court.) 

1.  Criminal  Law  <e=»1173(3)— Harmless  Er- 
BOR— Failure  to  Instruct. 

Failure  to  instruct  the  jury  on  the  law  as  to 
the  punishment  for  attempts  to  commit  crim^ 
and  as  to  principals  in  the  first  and  second 
degrees,  does  not  require  a  new  trial  in  this 
case. 

2.  Criminal  Law  <s=>935(l)— Overruling  of 
Motion  for  New  Trial. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  Superior  Court,  Harris  Coun- 
ty ;  G.  H.  Howard,  Judge. 

Munroe  Geter  was  convicted  of  manufac- 
turing and  making  intoxicating  liquor,  his 
motion  for  new  trial  was  overruled,  and  he 
brings  error.     AfBrmed. 

The  plaintiff  in  error  was  indicted  for 
manufacturing  and  making  alcoholic,  spir- 
ituous, malt,  and  intoxicating  liquors  and 
other  drinks  which,  if  drunk  to  excess,  will 
produce  intoxication,  to  wit,  whisky,  brandy* 
rum,  gin,  wine,  ale,  and  beer.  The  verdict 
was  guilty,  with  a  recommendation  that  he 
be  punished  as  for  a  misdemeanor.  The 
grounds  of  his  motion  for  a  new  trial;  be- 
sides the  general  grounds,  were  that  the 
court  erred  in  failing  to  charge  the  first 
paragraph  of  section  1066  of  the  Penal  Code 
(1910),  and,  the  fifth  subdivision  thereof,  as 
to  the  punishment  of  attempts  to  commit 
crime,  and  in  faiUng  to  charge  the  law  de- 
clared in  section  42  of  the  Penal  Code,  as  to 
principals  in  the  first  and  second  degrees. 
From  the  evid^ice  It  appears  that  the  ac- 
cused was  found  with  a  negro  at  work  at  a 
distillery.    The  sheriff  testified: 

*'I  found  them  at  work  at  the  distillery  when 
I  got  there.  I  could  not  tell  what  they  were  do- 
ing when  I  first  saw  them — stood  and  looked 
at  them  dipping  beer  from  a  barrel  and  pouring 
it  in  a  distillery  in  the  kettle.  I  refer  to  Mr. 
Monroe  Geter,  the  defendant  on  trial.  Mr.  Get- 
er was  toting  beer  from-  the  fermenter  to  the  disr- 
tillery  and  filling  it  up.  There  was  fire  under 
it  When  they  discovered  my  presence,  the  de- 
fendant ran.  That  was  a  300  or  400  gallon  ca- 
pacity still.  I  found  18  or  20  barrels  of  beer 
at  the  still,  and  the  still  outfit  That  distillery 
was  in  process  of  manufacturing  whislcy.  I  did 
not  find  any  whisky  there.  The  defendant  was 
toting  slop  from  the  fermenters;  I  mean  by 
slop,  beer.  He  was  toting  that  from  the  fer- 
menters and  pouring  it  into  the  distillery.  I 
didn't  see  any  whisky.  Beer,  if  drunk  to  excess, 
will  produce  intoxication.  There  was  beer  in 
the  barrels,  and  that  is  what  I  tasted." 

The  defendant  made  the  following  state- 
ment at  the  trial: 

"These  men  aint  telling  no  story  on  me.  They 
found  me  there.  They  found  me  rigjit  there. 
I  was  right  there,  but  the  reason  I  was  there, 
I  got  a  large  family,  and  all  girls  but  two.  €k>t 
nine  children  and  the  old  lady,  and  all  of  them 
are  girls  but  two,  and  that  is  all  the  way  I  seed 
to  make  a  living.  The  boll  weevil  has  done 
ruined  my  crop,  and  the  dry  weather  hurt  my , 


crop,  and  that  was  the  only  way  that  I  seed 
to  make  a  living  right  then  that  I  knowed  of. 
If  you  all  will  forgive  me  for  that,  I  won't  be 
back  here  no  more." 

Thos.  H.  Shanks,  of  Columbus,  for  plain- 
tiff in  error.  C.  F.  McLaughlin,  Sol.  Gen., 
of  Columbus,  for  the  State. 

HARWELL,  J.  (after  stating  the  facts*  as 
above).  [1]  1.  The  charge  of  the  court  fully 
and  fairly  submitted  to  the  Jury  the  Issues 
in  the  case,  and  there  is  no  merit  in  the 
special  grounds  of  the  motion  for  a  new 
trial  which  complain  that  the  court  erred  in 
not  giving  in  charge  certain  provisions  of 
the  Code  as  to  the  punishment  of  attempts 
to  commit  crime,  and  section  42  of  the  Pe- 
nal Code  as  to  principals  in  the  first  and  sec- 
ond degrees.  Failure  to  charge  as  to  the 
punishment  for  an  attempt,  which  in  this 
case  would  reduce  the  punishment  to  that  of 
a  misdemeanor,  could  not  have  harmed  the 
accused;  for  the  punishment  actually  impos- 
ed, under  the  recommendation  of  the  jury, 
was  that  of  a  misdemeanor. 

[2]  2.  The  verdict  was  authorized  by  the 
evidence,  and  the  trial  judge  did  not  err  in 
overruling  the  motion  for  a  new  trial.  Jus- 
tice V.  State,  7  Ga.  App.  43,  65  S.  B.  1070; 
Strickland  v.  State,  9  Ga.  App.  201,  70  S. 
E.  990;  White  v.  State,  18  Ga.  App.  214,  89 
S.  E.  175;  Cole  v.  State,  21  Ga.  App.  49,  93 
S.  E,  512;  Cason  v.  State,  21  Ga.  App.  122, 
94  S.  B.  268. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 

concur. 


(22  Ga.  App.  252) 
ADAMS  V.  STATE.     (No.  9562.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(SyUdbiu  ty  the  Court,) 

1.  OBiirriVAL  Law  ^=»954(4)  —  Motion  fob 
New  TaiAii— Admission  of  Bvidencb. 

A  ground  of  a  motion  for  a  new  trial  which 
complains  of  the  admission  of  specified  testi- 
mony most  state  the  name  of  the  witness  whose 
testimony  is  complained  of.  Hayes  v.  State, 
18  Ga.  App.  68,  88  S.  E.  752;  Peeples  &  Shep- 
herd V.  Butler,  Stevens  &  Bell,  21  Ga.  App.  310, 
94  S.  E.  278.  Under  this  ruling  the  first  ground 
Of  the  amendment  to  the  motion  for  a  new  trial 
cannot  be  considered. 

2.  Cbiicinal  Law  <S=»1172(1)— Habuxess  Eb- 
bob— instbugtions. 

As  the  proof  showed  that  the  offense  of  hav- 
ing, confroUing,  and  possessing  intoxicating  liq- 
uors was  committed  solely  in  October,  19lt, 
after  the  passage  of  the  prohibition  law  of  1917 
(Acts  1917  [Ex.  Sess.]  jpp.  7,  8),  which  became 
effective  on  March  28, 19i7,  and  the  trial  having 
occurred  on  December  3, 1917,  it  was  not  harm- 
ful to  thfr  accused  that  the  court  charged  the 
jury  that  the  offense  could  be  proved  at  any  time 
witnin  two  years  prior  to  the  filing  of  the  charge 
against  him. 
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S.  Criminal  Law  «=>958(1)  —  New  Trial  — 
Newly  Discovered  Evidence— Denial  of 
.  Motion. 

The  affidavit  of  the  defendant  in  support  of 
the  ground  of  his  motion  for  a  new  trial  based 
won  alleged  newly  discovered  evidence  shows 
that  much  of  this^  evidence  was  known  to  him 
before  his  trial,  although  he  did  not  then  know 
it  was  material  evidence,  and  that  he  failed  to 
inform  his  counsel  concerning  it.  See,  in  this 
connection,  Carlisle  v.  Tidwell,  16  Ga.  33. 
Moreover,  this  evidence  was  cumulative  in  its 
character,  and  the  brief  of  evidence  clearly 
shows  that  substantially  all  of  it  that  would 
have  been  relevant  was  known  to  the  defend- 
ant, or  could  have  been  discovered  by  him  with 
the  use  of  ordinary  diligence,  before  his  trial. 
In  addition,  the  supporting  affidavits  as  to  the 
good  character,  etc.,  of  the  newly  discovered  wit- 
nesses are  defective,  in  that  they  fail  to  show 
their  associates  or  means  of  knowledge.  Civ. 
Code  1910,  §  6086 ;  Young  v.  State,  56  Ga.  403. 
406.  Under  such  circumstances  it  was  not  error 
for  the  judge  to  overrule  this  ground  of  the  mo- 
tion for  a  new  trial. 

4.  SumciENCY  OP  Evidence. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  City  Court  of  Carrollton ;  Jas. 
Beall,  Judge. 

B.  B.  Adams  was  convicted  of  having  and 
possessing  intoxicating  liquors,  and  he  brings 
error.    Affirmed. 

B.  T.  Steed,  of  Carrollton,  J.  H.  Hudson, 
of  Villa  Rica,  and  I.  N.  Cheney,  of  Bremen, 
for  plaintiff  in  error.  Willis  Smith,  Sol.,  of 
Carrollton,  for  the  State. 

BROXLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 


(22  Oa.  App.  258) 

PHINAZEE  v.  STATE.    (No.  9581.) 

(Court  of  Appeals  of  Creorgia,  Division  No.  2. 

May  1.  1918.) 

(Svlldbu9  hy  the  Court,) 

1.  Criminal  Law  ^=»1176%(5)  — Review- 
Harmless  Error  —  Exclusion  of  Testi- 
mony. 

The  exclusion  of  testimony  of  a  witness  for 
the  state  that  he  had  been  "arrested  about  this 
same  affair"  was  not,  under  the  facts  of  this 
case,  such  harmful  error  as  to  require  a  new 
trial. 

2.  Criminal  Law  «5»82d(14)  —  Inbtruotionb 
—Circumstantial  Evidence. 

The  instructions  on  circumstantial  evidence, 
which  were  complained  of  as  taking  from  the 
jury  the  right  to  apply  the  doctrine  of  reasona- 
ble doubt,  were  not  erroneous,  when  considered 
with  the  remainder  of  the  charge  of  the  court. 

3.  Criminal  Law  1^=9762(5),  815(11)  —  In- 
structions—Sufficiency OF  Evidence. 

The  court  did  not  err  in  giving  in  charge  the 
rule  laid  down  in  section  1013  of  the  Penal  Code 
of  1910. 

4, 5.  Criminal  Law  «=:>762(3),  814(10),  1064(7) 
—Appeal— Confession— Instruction. 
The  instruction  on  the  law  as.  to  a  confes* 
sion,  complained  of  in  ground  6  of  the  motion  for 
a  new  trial,  was  not  error  for  the  reasons  as- 
signed. The  other  grounds,  relating  to  in- 
structions of  the  court  on  confessions,  are  in- 
complete, It  being  necessary  to  refer  to  other 


parts  of  the  record  to  understand  and  pass  upon 
them,  and  therefor^  they  cannot  be  considered. 

6.  Criminal  Law  ^=>  1178— Argument  on  Ap- 
peal—Abandonment  OF  Grounds. 

Grounds  of  the  motion  for  a  new  trial,  not 
argued  in  the  brief  of  counsel  for  the  plaintiff 
in  error,  will  be  treated  as  abandoned. 

7.  Homicide  <8=>257(1)  —  Assault  with  In- 
tent TO  Murder  —  Sufficienct  of  Evi- 
dence. 

The  conviction  of  assault  with  intent  to 
murder  was  authorized  by  the  evidence. 

Error  from  Superior  Court,  Spalding  Coun- 
ty;   W.  B.  H.  Searcy,  Jr.,  Judge. 

Corrice  Phinazee  was  convicted  of  assault 
with  intent  to  murder,  and  he  brings  error. 
Affirmed. 

The  plaintiff  in  error  was  found  guilty  of 
assault  with  intent  to  murder.    The  evidence 
showed   that  officers   went  to  raid   a  still. 
When  they  arrived  on  the  scene,   about  8 
o'clock  at  night,  they  watched  the  operations 
at  the  distillery  for  a  while,  and  then  ran 
towards  the  still  and  holloaed  for  the  per- 
sons at  the  distillery  to  "hold  up."    One  of 
the  party  testified  that  as  they  ran  towards 
the  still  a  pistol  shot  was  made,  and  he  then 
shot  in  the  direction  from  which  the  blaze 
of  the  pistol  came,  and  that  there  were  three 
or  four  shots  with  a  shotgun  on  his  left.    He 
afterwards  went  back  and  found  that  the 
shots  had    hit  within    three  feet  from    the 
place  where  he  stood.    The  first  pistol  shot 
came  so  close  to  him  that  he  felt  the  air  in 
his  face  as  it  came  by.    The  sheriff  testified 
that  three  people  were  shooting  at  them,  and 
that  the  shots  came  from  different  places; 
that  one  shot  hit  him  in  the  Jaw,  and  that 
the  load  of  shot  came  with  such  force  that 
it  knocked  him  back,  and  three  heavy  loads 
came    by  him.      The  officers    testified    that 
there  were  four  or  more  x>eople  at  the  still, 
and  that  one  person  that  came  by  the  officers 
was  about  the  size  of  the  defendant    They 
watched  the  persons  at  the  still,  but  could 
not  identify  them,  as  they  could  only  see 
them  from  their  waist  down.    As  the  offlc^^ 
charged  in  the  direction  of  the  still  the  per- 
sons at  the  still  ran  off.    One  of  the  officers 
further  testified  that  he  saw  defendant  sub- 
sequently, and  that  his  back  from  his  neck 
down  was  full  of  shot;  that  they  were  gun- 
shot, fine  shot.  No.  9,  the  same  that  he  used 
in  his  pump    gun,  and  that    the  defendant 
said  that  he  (defendant)  was  shot  at  the  still 
that  night,  and  that  the  defendant  told  him 
they  were  making  liquor  there;    that  when 
the  pistol  shot  was  first  fired  at  the  officers 
they  commenced  shooting;     that  one  of  the 
men  at  the  still  had  a  lantern ;    that  as  the  offi- 
cers   ran  towards    the  still    they    holloaed^ 
"Hold  up  V*  that  they  were  about  50  or  60 
feet  from  the  still  when  they  started  to  run 
towards  it;    that  they  had  no  warrants  for 
these  men;  that  no  whisky  had  been  run  at 
the  still  that  night.     It  was  not  quite  hot 
enough.    "They  were  looking  after  th^  beer 
and  water." 
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Grant  Reid,  another  witness  for  the  state, 
testified  that  he  saw  the  defendant  that 
night,  that  the  defendant  came  to  his  house 
about  8  o'clock  with  a  double-barrel  shot- 
gun, and  that  the  distillery  was  about  thxee- 
quarters  of  a  mile  from  his  house;  that  the 
defendant,  when  asked  how  he  was  getting 
along,  said,  "Pretty  bad,"  that  he  "got  shot 
awhile  ago  mighty  bad" ;  that  he  was  In  the 
swamp  distilling,  and  "revenoos"  ran  upon 
them  and  told  them  to  "hold  up";  he  (the 
defendant)  said  he  had  his  gun  behind  a 
pine  tree,  and  took  it  up  and  shot  at  them 
twice,  and  then  turned  and  ran;  he  didn't 
know  how  it  was  that  he  got  shot  when  he 
turned  and  ran;  that  they  shot  him  in  the 
back;  that  he  shot  at  them,  but  he  didn't 
know  whether  he  shot  anybody  or  not;  that 
he  shot  twice  at  the  *'revenoos." 

The  defendant,  in  his  statement  at  the 
trial,  said  th^t  Grant  Reid,  the  state's  wit- 
ness, got  him  and  one  Mitchell  to  go  over 
there  to  help  him  run  off  some  liquor,  and 
that  on  the  night  on  which  the  still  was 
raided  he  saw  Reid  there,  and  was  at  Reid'.s 
house  afterwards;  that  they  got  to  the  still 
directly  after  dark  set  in,  and  the  stuff  was 
wet  and  directly  after  they  got  the  fire  start- 
ed these  persons  came  up;  that  they  came 
tipping  across  there,  and  "about  that  time 
it  looked  like  somebody  started  to  run,  and 
some  one  hollered  to  "hold  up,"  and  he  got 
up  and  commenced  to  move  away;  that  he 
h^rd  the  shooting,  but  didn't  know  who 
shot;  he  didn't  shoot ;  that  all  he  knew  was 
that  they  were  shooting  him,  and  It  looked 
like  every  shot  hit  him,  and  after  the  shoot- 
ing was  over  he  went  on  down  in  the  swamp 
and  across  the  field,  over  by  Reid's  house. 
He  then  related  a  conversation  which  he 
said  took  place  between  him  and  Reid,  and 
explained  why  he  left  the  community.  He 
denied  having  done  the  shooting. 

J.  W.  Culpepper,  of  Fayetteville,  J.  A. 
Darsey,  of  Griffin,  and  H.  A.  Allen  and  W. 
I.  Heyward,  both  of  Atlanta,  for  plaintiff  in 
error.  £>.  M.  Owen,  SoL  Gen.,  of  Zebulon, 
for  the  State. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  first  special  ground  of  the 
motion  for  a  new  trial  complains  that  the 
court  erred  in  ruling  out  testimony  of  Grant 
Beid,  a  witness  for  the  state,  and  the  ques- 
tion in  response  to  which  it  was  given,  as 
follows : 

"Q.  Haven't  you  been  arrested  about  this 
same  affair?    A.  Yes,  sir." 

This  testimony,  we  think,  was  competent, 
and  should  have  been  admitted,  as  illustrat- 
ing the  witness'  interest  in  the  case.  The 
court  adds  to  this  ground  a  note  stating  that : 

"The  defendant  had  the  benefit  that  the  ad- 
mission of  this  testimony  would  have  afforded, 
because  his  counsel  was  permitted  to  and  did  ar- 

Sie  to  the  jury  the  weakness  of  the  witness 
eld's  testimonv,  for  the  reason  that  Reid  had 
been  charged  witn  this  same  crime,  and  was  try- 


r  ing   to   clear  himself  by  showing   defendant's 
I  guilt" 

'  Under  the  facts  thus  shown  we  think  that 
the  exclusion  of  this  testimony  was  not  so 
prejudicial  as  to  affect  the  verdict,  and  there- 
fore was  not  such  error  as  would  afford 
reason  for  the  grant  of  a  new  trial. 

[2]  2.  In  the  second  special  ground  of  the 
motion  for  a  new  trial  the  following  excerpt 
from  the  charge  of  the  court  was  complain- 
ed of: 

"In  cases  founded  upon  direct  or  positive  tes- 
timony the  rule  of  reasonable  doubt  applies; 
but  in  cases  founded  upon  indirect  or  circum- 
stantial evidence,  such  as  this  case  is,  the  law 
requires  that  the  proven  facts  and  circumstances 
shall  not  onlv  be  consistent  with  the  guilt  of 
the  accused,  but  shall  be  inconsistent  with  his 
innocence,  and  must  exclude  every  other  rea- 
sonable hypothesis  save  that  the  accused  is 
guilty.  In  this  case  the  burden'  is  on  the  state 
to  prove  to  your  satisfaction,  and  to  this  extent, 
the  guilt  of  this  accused,  before  you  would  be 
authorized  to  convict  him." 

We  do  not  think  that  this  excerpt  from  the 
charge  is  subject  to  the  criticism  that  it  took 
away  from  the  Jury  the  right  to  apply  the 
doctrine  of  reasonable  doubt  Immediately 
following  this  instruction  the  Judge  charged 
on  the  subject  of  reasonable  doubt,  and  in 
other  portions  of  the  charge  he  instructed 
the  Jury  that,  If  they  had  a  reasonable  doubt 
of  the  defendant's  guilt,  they  should  acquit 
him.  The  court  in  the  charge  excepted  to 
was  simply  giving  to  the  Jury  the  rule  ap- 
plicable in  cases  founded  upon  circumstantial 
evidence,  and  instructed  them  that,  before 
they  would  be  authorized  to  convict  the  de- 
fendant, the  evidence  must  come  up  to  that 
rule.  We  think,  therefore,  there  is  no  merit 
in  this  ground  of  the  motion. 

[3]  3.  The  third  special  ground  of  the  mo- 
tion complains  of  the  following  charge,  tak- 
en from  Pen.  Code,  §  1013: 

"The  true  rule  in  criminal  cases  is  not  wheth- 
er it  be  possible  that  the  conclusion  at  which  the 
testimony  points  may  be  false,  but  whether 
there  is  sufficient  testimony  to  satisfy  the  minds 
of  fair,  impartial  jurors  that  the  defendant  is 
guilty  as  charged  in  the  indictment  beyond  a 
reasonable  doubt." 

We  do  not  think  that  this  charge,  when 
taken  in  connection  with  the  charge  as  a 
whole,  is  erroneous  for  the  reasons  alleged — 
that  it  excluded  the  defendant's  statement 
from  consideration,  and  expressed  an  opin- 
ion that  testimony  pointed  to  his  guilt.  The 
court  charged  fully  and  correctly  the  law  as 
to  the  statement  of  the  accused.  See  Early 
V.  State,  14  Ga.  App.  467  (2),  469,  81  S.  E. 
385,  and  citations. 

{4]  4.  Ground    4   alleges   that   the   Judge 

erred — 

"in  charging  the  Jury,  on  pages  2  and  3  of  his 
written  charge,  the  law  in  regard  to  confessions 
in  criminal  cases,  for  the  reason  that  the  alleged 
statements  made  by  the  defendant  to  the  witness 
Grant  Reid  were  not  in  the  nature  of  a  confes- 
sion, but  nothing  more  or  less  than  inculpa- 
tory admissions." 

Ground  5  alleges  that  the  Judge  erred — 
"an  charging  the  juiy  on  page  two  and  three  of 
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his  written  charge,  on  the  doctrine  of  confea- 
Bions,"  etc. 

These  grounds  are  not  complete  and  can- 
not be  considered.  This  court  and  the  Su- 
preme Court  have  repeatedly  held  that  the 
grounds  of  a  motion  for  a  new  trial  must  be 
complete  within  themselves,  and  cannot  be 
considered  when  it  is  necessary  to  refer  to 
other  portions  of  the  record  in  order  to  un- 
derstand them. 

[6]  6.  Ground  6  of  the  motion  complains 

of  the  following  charge: 

**If  you  find  there  was  hope  or  fear,  but  if 
you  find  that  the  hope  or  fear  originated  in  his 
own  mind,  and  was  not  induced  or  kindled  by 
the  acts,  conduct,  or  words  of  another,  and  that, 
under  the  influence  of  the  hope  or  fear  so  origi- 
nated, defendant  made'  the  confession,  this 
would  not  exclude  the  confession  from  evidence." 

We  do  not  think  this  instruction  Is  errone- 
Otis,  as  being  unwarranted  by  the  evidence 
and  Inapplicable  to  the  facts,  or  as  express- 
ing an  opinion  on  the  part  of  the  court  that 
a  confession  had  been  made.  By  reference 
to  the  court's  charge  it  appears  that  the 
court  submitted  to  the  Jury  the  question  as 
to  whether  or  not  any  confession  had  been 
made  by  the  defendant,  and  charged  the  jury 
''  fully  and  fairly  on  this  subject  and  in  im- 
mediate connection  with  this  excerpt 

[6]  6.  In  reference  to  the  remaining  grounds 
of  the  motion,  the  brief  of  counsel  for  the 
plaintiff  in  error  says  merely: 


«i 


'We  insist  upon  all  of  the  assignments  of 
error  in  the  seventh,  eighth,  ninth,  tenth,  elev- 
enth, twelfth,  thirteenth,  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  and  eighteenth  grounds 
in  the  amendment  to  the  motion  for  a  new  trial, 
for  the  reasons  therein  stated*** 


Under  repeated  rulings  of  this  court,  these 
grounds,  not  being  argued  in  the  brief,  will 
be  treated  as  abandoned.  Barfield  Music 
House  V.  Harris^  20  Ga.  App.  42,  92  S.  E. 
402  (2);  Agee  v.  Rhodes,  20  Ga.  App.  117, 
92  S,  B.  771. 

[7]  7.  The  able  counsel  for  the  plaintiff  la 
error  insisted  that  the  evidence  did  not  au- 
thorize a  conviction  of  assault  with  intent  to 
murder,  but  at  most  authorized  only  a  ver- 
dict of  shooting  at  another.  We  cannot  agree 
with  this  contention.  Some  of  the  evidence 
is  set  out  in  the  statement  of  facts,  and, 
without  going  into  a  discussion  of  the  ques- 
tion, we  think  that  it  will  readily  be  seen 
that  the  evidence  amply  authorized  the  ver- 
dict The  defendant,  according  to  his  own 
statement,  being  engaged  at  the  time  in  a 
violation  of  the  law,  and  the  offense  being 
committed  in  the  presence  of  the  officers,  it 
was  not  necessary  that  the  officers  have  a 
warrant  in  order  to  make  the  arrest.  The 
officers  did  not  fire  until  they  were  fired  up- 
on, and  then  fired  in  the  direction  from 
which  the  pistol  shot  came.  The  defendant, 
according  to  the  testimony  of  Reld,  fired 
twice  with  a  shotgun,  and  these  shots  came^ 
not  from  the  direction  in  which  the  officers 
were  firing,  but  from  their  left;  so  under 
no  view  of  the  evidence  was  the  defendant 
Justifiable,  and  the  verdict  of  assault  with  in- 
tent to  murder  was  amply  authorized  by  the 
evidence. 

Judgment  affirmed. 

BROYLES,  P.  J^  and  BLOODWORTH,  J.. 

concur. 


N.a) 
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(175  N.  a  ns) 

PUBTTB  V.  MULL  et  aL     (No.  517.) 

(Supreme  Court  of  North  Carolina.    May  15, 

1918.) 

JUDOUENT  i&=»272  — •  Time  op  Entry  —  Ad- 

JOUBNMENT. 

In  action  to  recover  possession  of  land, 
where  the  judge  during  term  entered  order  al- 
lowing defendants  ten  days  to  file  answer  and 
defense  bond,  and,  in  default,  plaintiff  to  be  al* 
lowed  judgment  final,  to  which  was  attached  a 
form  of  judgment  which  was  formally  entered 
by  the  clerk  after  the  adjournment  for  the  term, 
the  judgment  so  entered  was  a  nullity. 

Appeal  from  Superior  Court,  Transylva- 
nia County;  Carter,  Judge. 

Action  by  S.  M.  Puette  'against  W.  P.  and 
A.  L.  MaU,  wherein  defendants  moved  to  en- 
join the  enforcement  of  a  writ  of  possession. 
From  a  judgment  setting  aside  the  writ  and 
granting  defendants  leave  to  file  a  bond  and 
answer,  plaintiff  appeals.    Affirmed. 

D.  L.  English,  of  Brevard,  for  appellant.  ' 

BROWN,  J.    This  action  was  brought  to 

recover  possession  of  a  tract  of  land.    The 

summons  was  duly  served  and  returned  at 

July  term,  1917,  at  which  time  the  complaint 

was  filed  duly  verified.    The  plaintiff  did  not 

move  for  judgment  at  the  return  term,  and 

.the  cause  was  continued  until  the  following 

term,   November,   1917.     At   that   time  the 

plaintiff  moved  the  court  for  judgment  by 

default  final  for  failure  of  the  defendant  to 

file  answer  or  defense  bond.    At  that  term 

Ferguson,  Judge,  entered  the  following  order: 

'*It  is  ordered  by  the  court  that  the  defend- 
ants be  and  they  are  hereby  allowed  ten  days 
from  this  date  to  file  answer  and  justified  de- 
fense bond,  and  in  default  the  plaintiff  is  allow- 
ed judgment  final  by  de&iult,  and  the  judgment 
hereto  attached  shall  be  and  constitute  such 
judgment  by  default  final." 

This  order  is  dated  December  7,  1917,  and 
attached  to  it  is  a  Judgment  in  the  ordinary 
form  by  default  final  for  failure  to  file  an 
answer  or  defense  bond,  whereby  the  plain- 
tiff is  adjudged  to  be  the  owner  of  the  land 
described  in  the  complaint,  and  directing 
the  issuing  of  a  writ  of  possession.  No  an- 
swer or  defense  bond  having  been  filed  witli- 
in  the  ten  days  from  the  adjournment  of  the 
court,  this  Judgment  was  duly  doclneted  by 
the  clerk  on  December  24,  1917.  After  that 
on  motion  of  the  plaintiff,  a  writ  of  posses- 
sion was  issued.  The  cause  came  on  to  be 
heard  before  Carter,  Judge,  upon  a  motion 
to  enjoin  the  execution  of  the  writ,  and  to 
set  the  same  aside.  Upon  the  hearing  he  ad- 
judged that  the  writ  of  possession  was  im- 
p^ovidently  issued;  that  no  judgment  had 
been  duly  entered,  and  docketed  during  the 
regular  term  of  the  court;  and  that  the 
docketing  of  the  Judgment  on  December  24th, 
after  the  term  expired^  was  a  nullity.  His 
honor  set  aside  the  writ  of  possession,  and 
directed  that  the  defendants  be  permitted 
to  file  an  answer  and  defense  bond.  The 
plaintiff  excepted. 


We  are  of  opinion  with  his  honor  that,  ac- 
cording to  the  record,  no  judgment  was  ren- 
dered by  Judge  Ferguson  during  the  term 
of  the  court,  and  that  the  docketing  of  the 
judgment  on  the  24th  of  December — three 
weeks  after  the  term  had  ended — was  a 
nullity.  We  have  often  held  that  a  judgment 
to  be  valid  must  be  rendered  during  the  reg- 
ular term  of  the  court  and  before  it  has  been 
adjourned.  In  this  case  it  is  manifest  that 
no  judgment  was  rendered  to  become  effec- 
tive during  the  term  of  the  court.  The  or- 
der made  during  the  term  was  that  the  de- 
fendants should  file  an  answer  and  defense 
bond  within  ten  days  after  the  term  expired 
on  December  7th,  and  if  they  failed  to  com- 
ply with  that  order,  then,  and  then  only, 
was  the  Judgment  to  be  docketed  by  the 
clerk,  and  entered  upon  the  minutes  of  the 
court.  It  is  true  a  judgment  sufficient  in 
form  was  drawn  up  and  signed  by  the  judge 
and  attached  to  that  order,  but  it  did  not 
go  into  effect,  and  was  not  docketed  during 
the  term.  The  judge  had  no  ^power  to  pro- 
vide that  the  Judgment  should  go  into  effect 
at  some  future  date  upon  the  failure  to  per- 
form the  condition  named  in  the  order. 
Therefore  we  are  of  opinion  there  was  no 
valid  judgment  rendered  and  docketed'  dur- 
ing the  term  upon  which,  a  writ  of  posses- 
sion  could  issue. 

This  case  is  the  opposite  from  Hopkins  v. 
Bowers,  111  N,  C.  176,  16  S.  B.  1.  In  that 
case  the  judge  rendered  and  signed  the  judg- 
ment, l>ut  directed  the  derk  to  strike  it  out 
if  a  bond  was  filed  within  five  days  after 
the  court  adjourned.  This  court  held  that 
the  condition  was  invalid,  and  that  the.  judg- 
ment was  regular  and  would  be  enforced. 
In  the  case  at  bar  the  Judge  granted  ten  days 
within  which  to  file  the  answer  and  bond, 
and  provided  that  if  they  were  not  filed 
within  that  time,  that  then,  and  then  only, 
the  Judgment  was  to  be  docketed  and  go  in- 
to effect 

Affirmed. 


(175  N.  C.  626> 
BEIiXi  et  al.  v.  KEESLER.     (No.  448.) 

(Supreme  Court  of  North  Carolina.     May  8, 

-      1918.) 

1.  Wills  «=»614(2)— Estates  Cheated— Lim- 
iTATioNB— Statute  —  Contingent  Remain- 

DER8 

Reviaal  1905,  §  1581,  providing  that  every 
contingent  limitation  by  will,  made  to  depend 
on  death  without  heirs  or  issue,  shall  take  ef- 
fect when  such  person  ^all  die  without  issue 
living  at  the  time  of  his  death,  or  born  to  him 
within  ten  lunar  months  thereafter,  unless  con- 
trary intention  is  expressly  declared,  is  for 
the  purpose  of  making  such  limitations  good 
by  fixing  a  definite  time  when  the  estate  shall 
become  absolute,  and  to  establish  a  rule  of 
interpretation  by  which  the  estate  of  the  first 
taker  shall  be  affected  with  the  contingency 
until  his  death,  unless  a  contrary  intent  ap> 
pears  on  the  face  of  the  instrument. 


4ts»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
95  S.E.-56 
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2.  Wills  ^=»614(2)— Estates  Created— Limi- 
tations—Dying  Without  Issue. 
Devise  to  testator's  daughter  on  her  be- 
coming of  age  or  marrying,  with  further  pro- 
vision for  gift  over  if  she  did  not  live  to 
become  of  age  or  died  without  heirs,  confer- 
red absolute  title  on  the  devisee  when  she  be- 
came of  age,  though  without  issue. 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Long,  Judge. 

Action  by  James  A.  Bell,  trustee,  and  oth- 
ers, against  B.  L.  Keesler.  Judgment  sus- 
taining demurrer  to  the  answer,  and  defend- 
ant excepts  and  appeals.    Affirmed. 

The  action  was  to  collect  the  purchase 
price  of  a  tract  of  land  bought  by  defend- 
ant at  trustee's  sale,  and  payment  of  pur- 
chase money  being  refused  by  reason  of  the 
fact  that  plaintiff  could  not  make  a  valid  title 
and  on  further  facts  set  forth  in  the  answer. 

H.  L.  Taylor,  of  Charlotte,  for  appellant. 
Pharr  &  Bell,  of  Charlotte,  for  appellees. 

HOKE,  J.  Plaintiff  Bell,  holding  the  land 
under  a  deed  of  trust  to  secure  $1,770,  con- 
veying to  him  the  title  of  Marie  Anna  Glor- 
er,  sold  said  land  pursuant  to  the  terms  of 
the  deed  when  defendant  became  the  last 
and  highest  bidder  at  the  price  of  $4,875. 
Said  plaintiff  having  prepared  and  tendered 
a  deed,  payment  of  purchase  money  was  re- 
fused on  the  ground  that  plaintiff  could>  not 
make  a  good  title  to  the  land  according  to 
the  terms  of  the  contract.  On  present  ac- 
tion, Instituted  to  recover  purchase  money, 
defendant,  admitting  that  plaintiff  had  sold 
pursuant  to  the  terms  of  the  deed,  and  that 
the  title  offered  was  that  of  Marie  Anna 
Glover,  grantor  in  the  deed  of  trust,  coa- 
tended  that  said  title  was  defective  In  that 
the  grantor  only  had  a  defeasible  fee  in  said 
land,  and  on  facts  stated  In  the  further  de- 
fense as  follows: 

''That  the  land  was  formerly  owned  by  F.  H. 
Glover  who  died  some  time  in  1888  leavmg  him 
surviving  his  widow  Laura  Amanda  Glover, 
and  their  one  child,  Marie  Anna  Glover,  gran- 
tor in  plaintiff's  deed;  that  said  F.  H.  Glov- 
er, by  his  last  will  and  testament,  in  the  fifth 
and  sixth  items  of  the  same,  made  disposi- 
tion of  the  property  as  follows: 

**  '(5).  After  the  payment  of  my  just  debts 
aforesaid  I  give  and  bequeath  half  of  all  my 
estate,  real  and  personal,  to  my  beloved  wife, 
Laura  Amanda  Glover,  for  and  during  the  time 
of  her  natural  life  at  her  death  of  what  may 
remain  to  such  child  or  diildren  as  may  sur- 
vive me  by  her,  to  them  and  their  heirs  forever. 
I  give,  devise  and  bequeath  the  other  half  of 
all  my  estate,  real  and  personal,  to  any  child 
or  children  that  may  survive  me  by  my  be- 
loved wife,  Laura  Amanda  Glover,  upon  their 
becoming  of  age  or  marriage,  share  and  share 
alike,  to  them  and  their  heirs  forever. 

"  *(6)  In  event  of  my  dying  and  no  child  or 
children  by  my  beloved  wife,  Laura  Amanda 
Glover,  live  to  become  of  age  or  marriage  or 
die  without  heirs,  I  then  give,  devise  and  be- 
queath all  my  estate,  real  and  personal,  afore- 
said, to  my  beloved  wife,  Laura  Amanda  Glover, 
during  her  natural  life  and  at  her  death  what 
may  remain  to  the  Francis  Glover,  son  of  my 
brother,  Joseph  B.  Glover,  of  Colleton  county. 


state  of  South  Carolina,  to  him  and  his  heirs 
forever.' 

"That  Laura  Amanda  Glover,  the  wid- 
ow, died  in  the  latter  part  of  1904,  and  in  1905, 
said  Marie  Anna  Glover,  now  about  50  yean 
of  age  and  unmarried,  executed  the  deed  of  trust 
under  which  the  sale  was  had  and  defendant 
bought" 

i[1,2]  On  these  the  controlling  facts  rele- 
vant to  the  question  presented,  we  concur  in 
his  honor's  view  that  the  title  offered  Is  a 
good  one,  and  no  valid  defense  to  plaintiff's 
action  has  been  alleged.  Our  statute  (Revis- 
al,  §  1581)  provides  that: 

"Every  contingent  limitation  by  deed  or  will, 
made  to  depend  upon  the  dying  of  any  person 
without  ♦  ♦  ♦  heirs  *  ♦  ♦  or  issue,  etc, 
shall  be  held  and  interpreted  a  limitation  to 
take  effect  when  such  person  shall  die,  not  har- 
ing  such  heir,  or  issue,  ♦  *  *  or  descendant 
or  other  relative,  etc.,  living  at  the  time  of  his 
death,  or  born  to  him  within  ten  lunar  months 
thereafter,  unless  the  intention  of  such  limita- 
tion be  otherwise,  and  expressly  •  *  •  de- 
clared in  the  face  of  the  deed  or  will  creating 
it" 

This  statute  was  enacted  for  the  primary 
purpose  of  making  such  limitations  good  by 
fixing  a  definite  time  when  the  estate  of  the 
first  taker  shall  become  absolute,  and  it  is 
also  held  to  establish  a  rule  of  interpretation 
by  which  the  estate  of  the  first  taker  shall 
be  afffected  with  the  contingency  till  the 
time  of  his  death,  unless  a  contrary  intent 
appears  on  the  face  of  the  Instrument.  Kirk- 
man  V.  Smith,  174  N.  C  603,  W  S.  B.  423; 
Harrell  v.  Hagan,  147  N.  C.  lll,i  60  S.  E. 
909,  125  Am.  St  Rep.  539;  Sain  v.  Baker, 
128  N.  O.  256,  38  S.  E.  858,  and  citations. 
In  ascertaining  whether  there  is  an  intent 
in  the  face  of  the  will  or  deed  to  fix  an  ear- 
lier period  when  the  estate  shall  become  ab- 
solute, we  have  held  in  numerous  cases  that 
the  instruments  should  be  construed  in  ref- 
erence to  the  recognized  principles  that  the 
law  favors  the  early  vesting  of  estates,  and 
that  the  first  taker  is  ordinarily  to  be  re- 
garded as  the  primary  object  of  the  testa- 
tor's bounty,  and  more  especially  so  when 
such  taker  is  a  child  or  lineal  descendant 
Citizens'  Bank  v.  Murray,  175  N.  O.  94,  94 
S.  E.  665;  Dunn  v.  Hines,  164  N.  (X  113,  80 
S.  E.  410. 

Considering  the  question  presented  in  view 
of  thes€  positions,  we  are  of  opinion  that  the 
will,  on  its  face  and  under  the  admitted 
facts,  clearly  confers  on  Marie  Anna  Glover, 
the  testator's  only  child  and  heir  at  law,  an 
unqualified  estate  in  fee  simple,  and  that 
under  its  provisions,  and  on  the  death  of  her 
mother,  she  was  to  have  all  the  property  in 
absolute  ownership,  either  on  her  becoming 
of  age,  or  on  her  marriage,  or  on  her  death, 
leaving  heirs  in  the  sense  of  children  or  off- 
spring. Harrell  v.  Hagan,  147  N.  C.  111.  60 
S.  E.  909,  125  Am,  St  Rep.  539;  Fairly  v. 
Priest,  56  N.  C.  383. 

In  item  5,  standing  alone,  the  effect  of 
the  will  is  to  confer  on  this  child  all  of  hi^ 
property  in  absolute  ownership   subject  to 


^S9For  other  cases  see  same  topic  and  KEY-2^UMBER  In  all  Key-Numbered  Digests  and  Indexes 
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a  life  estate  In  the  wife,  as  to  one-half.  In 
item  6  he  annexes  a  qualification  by  which 
the  estate  is  limited  over,  but,  carrying  his 
property,  as  it  does,  to  collateral  relations, 
it  is  not  to  be  operative  if  his  own  child, 
the  primary  object  of  his  bounty,  becomes 
21  or  marries,  or,  as  stated,  dies  leaving  chil- 
dren. The  principle  applicable  is  stated  in 
40  Qyc.  1506,  as  foUows  : 

"When  a  gift  over,  in  case  of  death  without 
issue,  is  accompanied  by  a  gift  over  in  ease  of 
death  before  arriving  at  a  certain  age,  the 
dying  without  issue  will  generally  be  restricted 
to  a  dying  without  issue  before  arrival  at  the 
age  specified,  to  aid  which  the  word  'or*  may 
be  construed  as  *and.'  ** 

And  this  statement  of  the  principle  has 
been  approved  in  many  well-considered  cas- 
es here  and  elsewhere.  Ham  v.  Ham,  168 
N.  C.  486,  84  S.  E.  840,  Ann.  Oas.  19170,  301 ; 
Parker  v  Parker,  5  Mete.  (46  Mass.)  134-137. 
In  this  last  citation  the  position  apposite  is 
stated  as  follows. 

"The  manifest  object  of  the  testator  was,  we 
think,  that  if  the  son,  who  was  the  first  object 
of  his  bounty,  should  die  without  leaving  chil- 
dren to  take  after  him,  and  whilst  he  was  under 
age,  BO  that  he  could  not  make  anv  disposition 
cf  the  prbperty,  on  account  of  the  incapacity  of 
7onage,  then  the  testator  intended  to  make 
disposition  of  it  himself.  But  if  the  son  should 
leave  no  children,  but  still  if  he  should  arrive 
at  an  age,  at  which  the  law  would  allow  him 
to  dispose  of  real  estate,  by  his  own  act  by  deed 
or  will,  then  it  was  intended  that  the  gift  to 
him  should  be  absolute,  and  the  devise  over 
would  fail." 

In  the  case  before  us,  the  change  suggest- 
ed or  authorized  by  these  cases  does  not  seem 
to  be  required,  for  the  two  items  of  the  will, 
to  our  minds,  clearly  mean: 

"That  this  property  is  to  go  to  our  child, 
Marie  Anna  Glover,  to  be  hers  in  absolute  own- 
ership if  she  becomes  21  years  of  age,  or  if 
she  marries  or  dies  leavine  heirs  living  at  her 
death  in  the  sense  of  children  or  offspring.'* 

In  the  case  of  Dawson  v.  Ennett,  151  N. 
G.  543,  66  S.  E3.  566,  cited  and  relied  upon 
by  defendant,  there  was  no  intervening  pe- 
riod referred  to,  and  no  provision  of  the  will 
tending  to  show  that  the  estate  was  to  be- 
come absolute  at  any  time  before  the  death 
of  the  first  taker. 

We  find  no  error  in  the  record,  and  the 
Judgment  sustaining  the  plaintiff's  demurrer 
will  be  aflSrmed. 

Afiirmed. 

(175  N.  0.  472) 

HORTON  V.  SEABOARD  AIR  LINE  BY.  CO. 

(No.  410.) 

(Supreme  Court  of  North  Carolina.    May  8, 

1918.) 

1.  Appeal  and  Erbob  ^s»1078(1)  —  Excep- 
tions—Abandonment. 

Exceptions  not  discussed  in  appellant's  brief 
are  deemed  abandoned. 

2.  Mastbb  and  Sebvant  ^s9203(1)— Asbump^ 
TioN  o7  Risk. 

Although  an  employ^  assumes  the  risk  of  ac- 
cidents and  injuries  incident  to  the  business 
properly  operated,  he  does  not  assume  the  rislc 
caosed  by  the  negligence  of  the  .employer. 


3.  Masteb  and  Sebvant  ^=»88(1)— Relation. 

That  deceased  railrosd  conductor  was  run- 
ning his  train  without  the  headlight  displayed 
as  required  by  state  law  would  not  malce  him  a 
mere  trespasser,  to  whom  employing  railroad 
company  owed  no  duty  save  to  refrain  from 
willful  injury. 

4.  Master  and  Sebvant  ^=»217(1)— "Assum- 
ed Risk." 

*' Assumed  risk"  is  founded  upon  the  knowl- 
edge by  the  employ^  of  the  hazards  to  be  encoun- 
tered and  his  consent  to  take  the  chance  of  in- 
jury therefrom. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assump- 
tion of  Risk.] 

5.  Death  $=»05(1>— Damages. 

Under  Revisal  1905,  S  ^»  &s  to  compensa- 
tion for  wrongful  death,  damages  are  based  upon 
the  present  worth  of  the  net  pecuniary  value  of 
the  life  of  deceased. 

6.  Death  ^=>105  —  Damages  —  B^debal  Em- 

PLOTEBS'   LJABILTTT  ACT. 

Since,  under  the  federal  Employers'  Liabil- 
ity Act  (Act  Cong.  April  22,  1908,  c.  149,  35 
Stat.  65  LU,  S.  Comp,  St.  1916,  §S  8657- 
8665]),  damages  for  wrongful  death  are  based 
upon  the  pecuniary  loss  sustained  by  each  bene- 
ficiary, the  jury  must  find,  as  to  each  plaintiff, 
what  pecuniary  benefit  each  had  reason  to  ex- 
pect from  the  continued  life  of  the  deceased,  and 
the  recovery  must  be  limited  to  compensation  of 
those  relatives,  in  the  proper  class,  who  are 
shown  to  have  sustained  such  pecuniary  loss. 

7.  Death  ^s»104(6)  —  Instbuctionb  —  Dam- 
aged 

In  death  action  under  federal  Ehnployers' 
Liability  Act,  instructions  as  to  damages  sus- 
tained by  deceased's  children  in  loss  of  mainte- 
nance, and  his  care,  counsel,  etc.,  were  not  ob- 
jectionable as  not  expressly  restricted  to  minor- 
ity of  children. 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Union  Ck>un- 
ty;  Long,  Judge. 

Action  by  Mrs.  Lessie  Horton,  administra- 
trix, against  the  Seaboard  Air  Line  Railway 
Ck>mpany.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    No  error. 

This  is  an  action  of  damages  for  wrong- 
ful death  under  the  federal  Employers'  Lia- 
bility Act  The  plaintiff's  Intestate  was 
killed  at  4  a.  m.  February  9, 1917,  in  a  wreck 
between  Monroe  and  Wingate,  about  a  mile 
east  of  Monroe.  Said  intestate  was  con- 
ductor on  the  west-bound  freight  train  and 
was  proceeding  towards  Monroe.  He  had 
placed  a  caboose  and  tank  car  in  front  of 
the  engine,  and  was  pushing  them  and  pull- 
ing 36  freight  cars,  when  21  heavily  loaded 
freight  cars,  which  had  gotten  loose  at  Mon- 
roe, rolled  down  the  grade,  striking  his  train, 
killing  the  plaintifTs  intestate.  The  follow- 
ing issues  were  submitted: 

"(1)  Was  the  plaintifTs  intestate  killed  by 
the  negligence  of  the  defendant,  as  alleged  in  the 
complaint?    Answer:  Yes. 

'*(2)  Did  the  plaintifTs  intestate,  by  his  own 
negligence,  contribute  to  his  death,  as  alleged  in 
the  answer?    Answer:  Tes. 

"(3)  Did  the  plaintiff's  intestate,  by  his  own 
conduct,  assume  the  risk  of  being  killed  by  the 
collision  between  his  train  and  the  runaway 
cars,  as  alleged  in  the  answer?    Answer:   No. 

'*(4)  What  damages,  if  any,  is  the  plaintiff  en« 
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titled  to  recover  for  herself  as  the  widow  of  her 
intestate?    Answer:  $10,000. 

"(5)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover  for  the  infant  Qus  Horton? 
Answer:    $5,000. 

"(6)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover  for  the  infant  Annie  Horton? 
Answer:  $5,000." 

To  which  the  Jury  responded  as  above 
set  out.  Judgment  was  rendered  upon  the 
verdict,  from  which  defendant  appealed. 

Cansler  &  Gansler,  of  Charlotte,  Armfleld 
A  Vann,  of  Monroe,  and  John  M.  Robinson, 
of  Charlotte,  for  appellant.  Stack  &  Parker, 
of  Monroe,  for  appellee. 

CLARK,' a  J.  [1]  The  defendant  does  not 
discuss  in  his  brief  exceptions  3,  5,  6,  7,  11, 
and  12,  which  therefore,  under  rule  34  (81  S. 
E.  zii),  are  deemed  abandoned. 

The  plaintifC  alleged  that  the  death  of  her 
intestate  was  caused  by  the  negligence  of 
the  defendant:  (1)  In  allowing  loaded  freight 
cars  to  run  down  its  main  line  without  any 
one  in  charge  to  exercise  control  orer  them. 
(2)  In  making  up  a  train  upon  its  main  line 
upon  a  steep  grade,  and  in  allowing  loaded 
freight  cars  to  stand  upon  the  grade  without 
brakes  being  properly  applied.  (8)  In  violent- 
ly bumping  cars  left  upon  the  grada  (4)  In 
equipping  the  cars,  which  broke  loose,  with 
defective  couplers.  There  was  evidence 
tending  to  support  these  charges  of  negli- 
gence, and  the  court  properly  instructed  the 
Jury  in  regard  thereto. 

[2]  The  fourth  assignment  of  error  is  that 

the  court  charged  as  follows: 

"If  the  Jury  find  from  the  evidence  that  the 
wreck  which  caused  the  death  of  the  plaintiff's 
intestate  was  solely  and  proximately  caused  by 
the  negligence  of  defendant's  servants  in  not 
properly  applying  brakes  on  cars  standing  on 
its  main  line  on  a  grade,  the  jary  are  instructed 
that  the  risk  of  this  negligence  was  not  assumed 
by  the  deceased  in  allowing  the  caboose  in 
which  he  was  riding  to  be  pushed  by  the  eng^ine, 
even  if  the  deceased  would  have  escaped  injury 
if  the  caboose  had  been  behind  the  engine  in- 
stead of  in  front  of  it" 

In  this  we  find  no  error.  The  doctrine  of 
assumption  of  risk  is  that  an  employ^  as- 
sumes the  risk  of  accidents  and  injuries  inci- 
dent to  the  business  properly  operated.  He 
does  not  assume  the  risk  caused  by  the  negli- 
gence of  the  company  in  not  furnishing 
proper  appliances  or  in  any  other  respect 
In  this  case  the  Jury  have  found  that  the 
death  of  the  intestate  was  due  to  the  negli- 
gence of  the  defendant  in  the  particulars 
above  set  forth.  If  the  plaintiff  In  any  re- 
spect contributed  thereto,  by  putting  the  ca- 
boose and  tank  car  in  front  of  the  engine, 
this  was  not  assumption  of  risk,  but  was  con- 
tributory negligence;  and  though  it  is  not 
clearly  apparent  that  this  action  contrib- 
uted to  the  collision  with  the  runaway  cars, 
the  Jury  have  so  found,  and  neither  party 
has  appealed  on  that  ground,  and  the  Jury 
have  apportioned  the  damages  under  the 
federal  statute.  Such  contributory  negli- 
gence was  the  act  of  the  intestate,  and  not 


a  risk  of  the  business  which  he  assumed.    In 

Railroad  v.  Campbell,  241  U.  S.  497,  36  Sup. 

Ct  683,  60  li.  Ed.  1125,  the  court  said: 

''It  is  most  earnestly  insisted  that  the  find- 
ings established  that  Campbell  was  not  in  the 
course  of  his  employment  when  he  was  injured, 
and  consequently  that  judgment  could  not  prop- 
erly be  entered  in  his  favor  upon  the  cause  of 
action  established  by  the  general  verdict  Thu 
invokes  the  doctrine  that  where  an  employ^ 
voluntarily  and  without  necessity  growing  oat 
of  his  work  abandons  the  employment  and  steps 
entirely  aside  from  the  line  of  his  duty,  he  sus- 
pends the  relation  of  employer  and  employ^,  and 
puts  himself  In  the  attitude  of  a  stranger  or  a 
licensee.  The  cases  cited  are  those  where  an 
employ^  intentionally  has  gone  outside  of  the 
scope  of  his  em^oyment,  or  departed  from  the 
place  of  duty.  The  present  case  ia  not  of  that 
character.  *  •  *  We  are  not  aware  that  in 
any  case  it  has  been  seriously  contended  that, 
because  an  engineer  violated  the  orders,  he  went 
outside  of  the  scope  of  his  employment" 

[3]  Conceding  that  the  conduct  of  the  de- 
ceased was  in  violation  of  state  law  because 
the  intestate,  who  was  a  conductor,  was 
running  the  train  without  the  headlight  dl»> 
played  as  required  by  atate  law,  he  did  not 
thereby  become  a  mere  trespasser,  to  whom 
the  d^endant  owed  no  duty  save  to  refrain 
from  willful  injury.  His  conduct  at  most  as 
between  him  and  his  employer,  was  contrib- 
utory negligence,  which  the  Jury  have  found. 
In  the  case  Just  cited  the  United  States 
Supreme  Court  held  that,  though  Campbell 
was  guilty  of  a  criminal  offense  in  violation 
of  state  law: 

''His  right  to  recover  against  his  employer  de- 
pends upon  the  acts  of  Congress,  to  which  all 
state  legislation  affecting  the  subject-matter 
must  yield"— citing  Railroad  v.  Rigsby,  241  U. 
S.  33,  36  Sup.  a.  482,  60  L.  Ed.  874. 

The  deceased  was  not  a  trespasser,  but  wsa 
an  employ^  engaged  at  the  time  of  his  death 
in  the  discharge  of  his  duty,  and  if  guilty  of 
negligence  in  the  make-up  of  his  train  the 
damages  have  been  diminished  on  account  of 
that  negligence  by  the  provision  of  tlie  fed- 
eral Employers*  Liability  Act  that  the  negli- 
gence of  an  employ^  should  not  defeat  but 
merely  diminish  the  recovery.  There  is  a  vi- 
tal difference  between  contributory  negligence 
and  assumption  of  risk,  which  is  thus  stated 
(1  Labatt  on  Master  and  Servant,  H  365  and 
306)  as  follows: 

"Assumed  risk  Is  founded  upon  the  knowl- 
edge of  the  employ^,  either  actual  or  constmc- 
tive,  of  the  risks  to  be  encountered,  and  his 
consent  to  take  the  chance  of  injury  therefrom. 
Contributory  negligence  implies  miscondnct,  the 
doing  of  an  imprudent  act  by  the  injured  party, 
or  his  dereliction  in  failing  to  take  proper  pre- 
caution for  his  personal  safety.  The  doctrine  of 
assumed  risk  is  founded  upon  oontrabt,  while 
contributory  negligence  is  solely  matter  of  con- 
duct** 

This  distinction  has  often  been  approved 
by  the  United  States  Supreme  Court  in  cases 
under  the  Employers*  Iiiability  Act  Rail- 
road Y.  Horton,  233  U.  S.  492,  34  Sup.  Ct 
635,  58  Ia  Ed.  1062,  L.  It  A.  1915^  1*  Ann. 
Cas.  1915B,  475;  Railroad  v.  Wright,  235 
U.  S.  376,  35  Sup.  Ct  130,  50  U  Ed.  277. 
Tl»  distinction  is  well  stated  in  Bichcyi 


N.C.) 


HOBTON  V.  SEABOARD  AIR  LINE  BY   CO. 


885 


Federal   Employers*  Liability  Act  (2d   Ed.) 

169,  as  follows: 

"Though  an  employ^  is  said  to  assume  the  risk 
of  the  consequences  resulting  from  a  violation  of 
rules,  this  is  properly  contributory  negligence. 
And  an  employ^  in  view  of  severe  weather  condi- 
tions is  guilty  of  contributory  negligence  and 
does  not  assume  the  risk  when  he  fails  to  pro- 
tect the  rear  of  his  train  by  projper  signals, 
though  warned  by  the  following  engineer  that  it 
was  impossible  to  see  the  block  signals  and  told 
to  do  a  good  job  of  'flagging.' " 

[41  Exceptions  8  and  9  are  to  InstmctlonB 
as  follows: 

"(8)  If  you  answer  this  third  issue  [assump- 
tion of  riakl  'yes,'  the  plaintiff  cannot  recover  at 
alL 

"(9)  In  this  connection  I  will  say  to  you  that 
'assumed  risk,'  is  founded  upon  tibe  knowledge 
of  the  employ^  of  the  hazards  to  be  encountered 
and  his  consent  to  take  the  chance  of  injury 
therefrom," 

We  find  no  error  in  these  instructions 
which  require  no  discussion. 

The  intestate  left  a  wife  and  two  children, 
and  exceptions  1  and  2  are  to  the  court  sub- 
mitting an  issue  as  to  damages  sustained 
by  each  of  the  three  beneficiaries,  for  whom 
the  action  was  brought  At  the  time  of  his 
death  the  deceased  was  engaged  in  discharg- 
ing the  duties  of  a  freight  conductor  on  one 
of  the  defendant's  freight  trains  engaged 
in  Interstate  commerce,  as  Is  admitted  in  the 
defendant's  brief,  and  this  action  was 
brought  under  the  federal  Employers'  Lia- 
bility Act.  There  is  a  radical  difference 
between  the  wrongful  death  statute  of  North 
Carolina  (Revisal,  {  59)  and  the  provision  of 
the  federal  statute  under  which  this  action 
is  brought.  Revisal,  §  59,  provides  that  the 
action  shall  be  brought  by  the  personal  rep- 
resentative of  the  decedent: 

"The  amount  recovered  in  such  action  is  not 
liable  to  be  applied  as  assets,  in  the  payment 
of  debts  or  legacies,  but  shall  be  disposed  of  as 
provided  in  this  chapter  for  the  distribution 
of  personal  property  in  case  of  intestacy." 

And  Revisal,  §  60,  provides: 

"The  plaintiff  in  such  action  may  recover 
such  damages  as  are  fair  and  just  compensation 
for  the  pecuniary  injury  resulting  from  such 
death.^' 

The  federal  statute  provides  as  follows: 

"Every  common  carrier  by  railroad,  etc.,  shall 
be  liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier  in 
such  commerce,  or,  in  case  of  the  death  of  such 
employ^,  to  his  or  her  personal  representative, 
for  the  benefit  of  the  surviving  widow  or  hus- 
band and  children  of  such  employe ;  and.  if 
none,  then  of  such  employe's  parents;  and,  if 
none,  then  of  the  next  of  kin  dependent  upon 
such  employ^,  for  such  injury  or  death  result^ 
ing  in  whole  or  in  part  from  the  negligence  of 
any  of  the  ofBcers,  agents,  or  employes  of  such 
carrier,  or  b^  reason  of  any  defect  or  insufficien- 
cy, due  to  Its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment."  TJ.  S. 
Comp.  St  1916,  i  8657. 

[5,  6]  Under  our  state  statute  the  damages 
are  based  upon  the  present  worth  of  the  net 
pecuniary  value  of  the  life  of  the  deceased. 
Ward  V.  RailP<ted,  161  N.  O.  186,  T6  S.  E. 
717.     Under  the  United  Statea  statuta  tbd 


damages  are  based  upon  the  pecuniary  loss 
sustained  by  the  beneficiary.  Railroad  v. 
Zachary,  232  U.  S.  248,  U  Bup.  Ot.  305,  58 
I^.  Ed.  591,  Ann.  Gas.  19140,  159.  Under  the 
state  statute  the  Jury  assesses  the  value  of 
the  life  of  the  decedent  in  solido,  which  is 
disbursed  under  the  statute  of  distributions. 
Under  the  United  States  statute  the  jury 
must  find,  as  to  each  plaintiff,  what  pecuni- 
ary benefit  each  plaintiff  had  reason  to  ex- 
pect from  the  continued  life  of  the  deceased, 
and  the  recovery  must  be  limited  to  compen- 
sation of  those  relatives,  in  the  proper  class, 
who  are  shown  to  have  sustained  such  pe- 
cuniary loss.  Railroad  v.  Vreeland,  227  U. 
S.  59,  33  Sup.  Ct  192,  57  L.  Ed.  417,  Ann. 
Cas.  19140,  176;  Railroad  v.  Didricksen, 
227  U.  S.  145,  33  Sup.  Ct.  224,  57  L.  Ed.  456  ; 
Railroad  v.  McGinnis,  228  U.  S.  173,  33  Sup. 
Ct.  426,  57  L.  Ed.  785 ;  Railroad  v.  Zachary, 
232  U.  S.  248,  34  Sup.  Ot.  305,  58  L.  Ed.  591, 
Ann.  Cas.  19140,  159.  In  the  latter  case  the 
court  said: 

''The  statutory  action  of  an  administrator  is 
not  for  the  equal  benefit  of  each  of  the  surviv- 
ing relatives  for  whose  benefit  the  suit  is 
brought.  Though  the  judgment  may  be  for  a 
gross  amount,  the  interest  of  each  beneficiary 
must  be  measured  by  his  or  her  individual  pe- 
cuniary loss.  That  apportionment  is  for  the 
jury  to  return.  This  ♦  *  ♦  of  course  ex- 
clude any  recovery  in  behalf  of  such  as  show  no 
pecimiary  loss." 

This  was  not  overruled  in  Railroad  y. 
White,  238  U.  S.  507,  35  Sup.  Ct,  865,  59  L. 
Ed.  1433,  Ann.  Cas.  1916B,  252.  In  the  latter 
case  the  defendant  did  not  ask  to  have  the 
damages  apportioned  by  the  jury,  but  moved 
for  arrest  of  judgment  after  the  verdict  was 
rendered,  because  the  verdict  was  a  general 
one.  The  court  merely  held  that  the  verdict 
was  not  void  because  not  apportioned,  and 
that  the  apportionment  was  no  concern  .to 
the  defendant,  who  cannot  be  heard  if  it  did 
not  except  on  the  trial.  None  the  less  the 
plaintiff  has  a  right,  as  in  this  case,  to  have 
the  jury  apportion  the  recoveries. 

The  defendant  in  this  case 'strenuously  in- 
sists that  the  matter  has  been  settled  other- 
wise in  this  state  by  the  decision  in  Re 
Stone,  173  N.  0.  208,  91  S.  B.  852.  In  that 
case  the  decision  was  correct  upon  the  facts, 
for  it  was  not  an  action  brought  under  the 
federal  Employers*  Liability  Act,  but  a  pro- 
ceeding to  distribute  a  fund  in  the  hands  of 
the  administratrix,  and  this  court  held  that 
it  should  be  distributed  according  to  our  stat- 
ute of  distributions,  and  the  writ  of  error 
to  the  United  States  Supreme  Court  was  dis- 
missed for  want  of  jurisdiction.  The  opin- 
ion in  that  case,  quoting  in  conclusion  from 
Railroad  v.  White,  supra,  said: 

"The  amount  allotted  to  each  party  entitled 
is  no  concern  to  the  defendant,  unless  such  al- 
lotment increased  the  amount  of  the'  total  re- 
covery.** 

The  Stone  Case  was  also  correct  In  con* 
struing  the  federal  atatate  as  to  the  three 
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classes  of  beneficiaries,  and  holding  as  fol- 
lows: 

"The  federal  statute,  therefore,  creates  three 
classes,  which  are  separate  and  distinct  from 
the  other.  If  there  is  any  member  of  the  first 
class,  the  other  two  are  excluded.  If  there  is 
none  of  the  first  class,  but  one  or  more  of  the 
second,  then  the  third  class  wiU  be  excluded. 
If  any  member  of  the  last  class  docs  not  come 
under  the  provision  'dependent  upon  such  em- 
ploytg*  (Allen,  J.,  Dooley  v.  Railroad,  163  N. 
C.  454  [79  S.  E.  970,  L.  R.  A.  1916E,  785]), 
then  such  person  is  excluded  from  that  class, 
and,  if  such  exclusion  should  apply  to  the  whole 
of  that  class,  then  there  can  be  no  recovery.  If 
the  recovery  by  'next  of  kin'  should  be  enlarged 
by  the  wrongful  inclusion  of  one  not  'dependent,* 
that  question  must  be  raised  at  the  trial  by 
proper  exceptions.  Railroad  v.  Zachary,  232  U. 
S.  248  [34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann. 
Oas.  19140,  159]." 

The  opinion  in  that  case,  however,  proceed- 
ed to  say,  as  contended  by  the  defendant  in 
this  case,  that: 

"The  federal  statute  makes  no  provision  for 
the  apportionment  of  the  fund,  and  therefore 
the  state  statute  controls.  The  source  of  the 
recovery  is  the  United  States  statute,  and  that 
indicates  onlv  the  different  classes  of  the  ben- 
eficiaries and  the  manner  of  ascertaining  the 
amount  due.  But,  when  the  amount  and  class 
are  ascertained,  the  sum  paid  or  recovered  must 
be  distributed  in  that  class  according  to  the 
requirement  of  the  state  law." 

It  is  true  this  was  not  necessary  to  the 
decision  in  that  case,  but  we  must  frankly 
say,  after  further  advisement  and  fuller  con- 
sideration, that  this  conclusion  cannot  be 
sustained.  It  is  at  variance  with  the  tenor 
of  the  federal  statute,  which  is  based  upon 
the  loss  of  each  beneficiary,  in  the  class  en- 
titled, as  the  measure  of  the  recovery,  and 
this  can  only  be  ascertained,  logically,  by 
a  finding  of  the  Jury  as  to  the  amount  of 
loss  sustained  by  each  of  the  beneficiaries 
entitled.  It  may  well  be  that  one  or  more  of 
the  children,  or  one  or  more  of  the  next  of 
kin,  may  have  received  very  slight,  or  no, 
pecuniary  loss,  while  the  loss  to  others,  who 
w&re  "dependent  upon  the  deceased,"  was 
much  greater.  In  0(^lins  v.  Railroad,  163 
App.  Div.  452,  148  N.  Y.  Supp.  781,  the  court 
quotes  from  Railroad  v.  McGinnis,  228  U.  S. 
ITS,  33  Sup.  Ot  426,  57  U  Ed.  785,  as  fol- 
lows: 

"The  statutory  action  of  an  administrator 
is  not  for  the  equal  benefit  of  each  of  the  sur^ 
viving  relatives  for  whose  benefit  the  suit  is 
brought  Though  the  judgment  may  be  for  a 
gross  amount,  the  interest  of  each  beneficiary 
must  be  measured  by  his  or  her  individual  pe- 
cuniary loss.  That  apportionment  is  for  the 
jury  to  return.  This  will,  of  course,  exclude 
any  recovery  in  behalf  of  such  as  show  no  pe- 
cuniary loss ' 

— and  adds  that,  the  Jury  having  returned  a 
verdict  in  solido  without  apportioning  the 
amount  among  those  dependent  upon  the 
plaintiff's  intestate,  the  Judgment  was  re- 
versed.   . 

In  Kenney  v.  Railroad,  167  N.  0.  14,  82  S. 
E.  968,  Ann.  Oas.  1916E,  450,  this  court  held 
that  the  words  "next  of  kin"  must  be  con- 
strued in  each  state  by  the  statutory  mean- 


ing of  those  words  in  that  state,  and  on  writ 
of  error  (240  U.  S.  489,  36  Sup.  Ct  458,  60 
L.  Ed.  762)  this  was  upheld;  but  this  does 
not  militate  against  the  apportionment  re- 
quired by  the  statute  as  to  each  member  of 
the  class  entitled  to  recover.  This  matter 
has  been  so  fully  considered  by  the  United 
States  Supreme  Court  that  we  do  not  deem 
it  necessary  to  elaborate  it,  or  to  say  more 
than  that  our  contrary  ruling  in  the  obiter 
dictum  in  the  Stone  Case  is  overruled. 

[7]   Exception  10  is  as  to  the  following 
charge: 

"As  to  the  children,  the  damages  would  be 
such  an  amount  as  the  deceased  would  reasona- 
bly be  expected,  under  all  the  facts  and  circum- 
stances in  the  case,  to  have  contributed  towanis 
the  maintenance  and  education  of  the  two 
children;  the  loss  sustained  is  peculiarly  their 
own,  including  a  recovery  for  the  loss  of  that 
care,  counsel,  training,  and  education  which  the 
child  might,  under  the  evidence,  have  reasonably 
received  frobi  the  parent,  and  which  could  only 
be  supplied  by  the  services  of  another  for  com- 
pensation." 

And    exception    13    is    that    the    court 

charged: 

"The  award  for  each  child  will  embrace  com- 
pensation for  the  loss  of  that  care,  counsel, 
training,  and  education  which  it  might  under 
the  evidence,  have  reasonably  received  from  its 
father,  and  which  can  only  be  supplied  by  the 
services  of  another  for  compensation.  The 
jury  will  note  in  this  instruction  that  the  ele- 
ment of  damage  with  regard  to  the  care,  coun- 
sel, training,  and  education  of  the  diildren  is 
an  element  which  applies  to  them,  but  which 
does  not  apply  to  the  wife." 

We  find  no  error  in  these  instructions. 
The  defendant  objects  that  the  Jury  were 
not  restricted  to  the  minority  of  the  chil- 
dren as  regards  maintenance.  But  we  think 
that  it  is  a  fair  and  reasonable  intendment 
from  the  context,  and  that  the  Jury  could 
not  have  been  misled.  The  instruction  was 
as  to  the  loss  of  care,  counsel,  training,  and 
education,  to  be  reasonably  expected  from 
the  father,  and  maintenance  naturally  would 
be  implied  only  to  the  same  extent. 

Exceptions  14  and  15  are  merely  formal 
and  the  other  exceptions  not  discussed  above 
were,  as  already  stated,  abandoned,  by  not 
being  brought  forward  in  defendant's  briet 

No  error. 

WALKER,  J.  (dissenting).     The  court  by 

its  charge  to  the  Jury  virtually  eliminated 

the  defense  of  assumption  of  risks  by  the 

following  instruction,  to  which  an  exception 

was  duly  taken: 

"If  the  jury  find  from  the  evidence  that  the 
wreck  which  caused  the  death  of  the  plaintifTs 
intestate  was  solely  and  proximately  caused  by 
the  negligence  of  defendant's  servants  in  not 
properly  applying  brakes  on  cars  standing  on 
its  main  line,  on  a  grade,  the  jury  are  instructed 
that  the  risk  of  tills  negligence  was  not  as- 
sumed by  the  deceased,  in  allowing  the  cabooee 
in  which  he  was  riding  to  be  pushed  by  the 
engine,  even  if  the  deceased  would  have  escaped 
injury  if  the  caboose  had  been  behind  the  en- 
gine, instead  of  in  front  of  it." 

There  are  several  reasons  why  this  instnw- 
tlon  is  erroneoua; 
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First.  There  Is  no  evidence  to  sustain  it, 
as  all  of  the  testimony  showed  that  the 
wreck  was  caused  by  the  collision  of  the 
loose  cars  and  the  train,  and  this  was  due 
far  more  to  the  fault  of  Uie  intestate  than  to 
that  of  the  defendant. 

Second.  Assumption  of  risks,  as  a  defense, 
is  not  excluded  by  the  act  of  Congress,  un- 
less there  has  been  a  violation  of  the  statute 
enacted  for  the  safety  of  employes,  or,  in 
other  words,  the  Safety  Appliance  Acts,  and 
which  relate  to  automatic  couplers,  grab- 
Irons,  height  of  drawbars,  train  brakes,  driv- 
ing wheels,  and  ash  pans,  and  defects  in 
appliances  of  that  kind;  but  there  is  nothing 
in  the  enumeration  which  includes  the  negli- 
gence of  an  employ^  in  coupling  cars.  There 
is  no  evidence  in  this  case  that  any  of  the 
appliances  were  defective,  or  that  there  was 
any  failure  to  comply  with  the  provisions  of 
statutes  passed  for  the  protection  of  em- 
ploy^, as  all  appliances  were  there  and  in 
good  order  and  condition;  and  here  we  may 
well  refer  to  decisions  of  the  highest  federal 
court  upon  the  question,  whether  there  is 
any  such  evidence.  The  law  does  not  infer 
negligence  from  the  mere  occurrence  of  an 
accident,  such  as  the  parting  of  a  train  of 
cars,  even  if  a  coupling  has  come  apart, 
provided  it  was  of  the  required  kind  and  in 
good  condition.  There  is  nothing  here  bat 
the  fact  that  the  cars  parted  and  that  .the 
coupling  was  opened,  though  in  good  order, 
but  how  opened  does  not  appear.  Let  us 
see,  then,  how  such  a  state  of  the  evidence  is 
regarded  by  tliat  court.  In  Patton  v.  Texas 
&  P.  Railroad  Co.,  179  U.  S.  658,  21  Sup.  Gt. 
275,  45  L.  Ed.  361,  the  court  held  that  the 
fact  of  the  accident — ^where  plaintiff,  a  fire- 
man, was  injured  by  stepping  off  his  engine 
at  the  end  of  a  trip,  and  the  step  turned 
with  him  and  threw  him  under  the  engine, 
where  his  leg  was  crushed  by  the  wheels — 
was  no  evidence  of  negligence  on  the  part  of 
his  employer.  The  court,  premising  that  the 
fireman  should  have  waited  for  the  Inspec- 
tion to  be  made  before  hazarding  the  use  of 
the  step,  then  said: 

A.  That  while,  in  the  case  of  a  passenger, 
the  fact  of  an  accident  carries  with  it  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier,  a  presumption  which,  in  the  absence 
of  some  explanation  or  proof  to  the  contrary, 
is  sufficient  to  sustain  a  verdiot  against  him, 
for  there  is  prima  facie  a  breach  of  his  con- 
tract to  carry  safely  (Stokes  v.  Saltonstall, 
13  Pet  181,  10  L.  Ed.  115;  New  Jersey  R.  & 
Transp.  Co.  v.  Pollard,  22  Wall.  341,  22  L. 
Ed.  877 ;  Gleeson  v.  Virginia  Midland  R.  Co., 
140  U.  S.  435,  443,  11  Sup.  Ct  859,  35  U  Ed. 
458,  463),  a  different  rule  obtains  as  to  an 
employ^.  The  fact  of  accident  carries  with 
it  no  presumption  of  negligence  on  the  part 
of  the  employer;  and  it  is  an  affirmative 
fact  for  the  injured  employ^  to  establish 
that  the  employer  has  been  guilty  of  negli- 


gence.   Texas  &  P.  R.  Co.  v.  Barrett,  166  U. 
S.  617,  17  Sup.  Ot.  707,  41  L.  Ed.  1136. 

B.  That  in*  the  latter  case  it  is  not  suffi- 
cient for  the  employ^  to  show  that  the  em- 
ployer may  have  been  guilty  of  negligence; 
the  evidence  must  point  to  the  fact  that  he 
was.  And  where  the  testimony  leaves  the 
matter  uncertain,  and  shows  that  any  one  of 
half  a  dozen  things  may  have  brought  about 
the  injury,  for  some  of  which  the  employer 
is  responsible  and  for  some  of  which  he  is 
not,  it  is  not  for  the  jury  to  guess  between 
these  half  a  dozen  causes,  and  find  that  the 
negligence  of  the  employer  was  the  real 
cause,  when  there  is  uq  satisfactory  founda- 
tion in  the  testimony  for  that  conclusion.  If 
the  employ^  is  unable  to  adduce  sufficient 
evidence  to  show  negligence  on  the  part  of 
the  employer,  it  is  only  one  of  the  many  cas- 
es in  which  the  plaintiff  fails  in  his  testi- 
mony; and  no  mere  sympathy  for  the  un- 
fortunate victim  of  an  accident  justifies  any 
departure  from  settled  rules  of  proof  resting 
upon  all  plaintiffs.    And  again: 

"The  plaintiff  was  not  then  called  upon  to 
have  anything  to  do  with  the  engine  until  after 
it  had  been  inspected  and  repaired.  He  chose, 
for  his  own  convenience,  to  go  upon  the  engine 
and  do  his  work  prior  to  such  inspection.  No 
one  can  say  from  the  testimony  how  it  hap- 
pened that  the  step  became  loose.  Under  those 
circumstances  it  would  be  trifling  with  the 
rights  of  parties  for  a  jury  to  find  that  the 
plaintiff  had  proved  that  the  injurv  was  caused 
by  the  negligence  of  the  employer." 

The  case  of  Looney  v.  Metropolitan  Rail- 
road Co.,  200  U.  S.  480,  26  Sup.  Ct  303,  50  L. 
Ed.  564,  is  also  pertinent  to  this  question. 
The  essential  facts  of  the  case  and  the  point 
decided  are  well  stated  in  the  headnotes  to 
the  case  as  reported  in  50  L.  Ed.  at  page  564, 
as  follows: 

1.  A  street  railway  pitman,  by  unnecessarily 
touching  the  uninsulated  parts  in  adjusting  the 
leads  connecting  the  motive  power  of  a  street 
car  with  the  overhead  current,  relieves  the  com- 
pany from  liability  for  his  death  from  the  re- 
suhlng  shock,  although  the  conductor  of  the 
car  may  have  been  negligent  in  permitting  the 
trolley  polo  to  come  in  contact  with  the  trolley 
wire. 

2.  The  existence  of  defects  in  the  insulation, 
which  would  render  a  street  railway  company 
liable  for  the  death  of  an  employ^  occasioned  by 
a  shock  received  in  adjusting  the  leads  connect- 
ing the  motive  power  of  a  car  with  the  over- 
head current,  cannot  be  inferred  from  the  pre- 
sumption of  the  exercise  of  due  care  on  the  part 
of  a  person  killed,  although,  in  the  absence  of 
a  leak  in  the  insulation,  no  shock  could  have 
been  received  unless  he  had  unnecessarily  touch- 
ed the  uninsulated  ends  of  the  leads. 

In  the  course  of  the  opinion  in  Looney's 

Case,  the  court  said,  by  Justice  McKenna: 

"PlaintiflP  must  establish  grounds  of  liabili- 
ty against  tiie  defendant  To  hold  a  master  re- 
sponsible, a  servant  must^  show  that  the  ap- 
pliances and  instrumentalities  furnished  were 
defective.  A  defect  cannot  be  inferred  from  the 
mere  fact  of  an  injury.  There  must  be  some 
substantive  proof  of  the  negligence.  Knowledge 
of  the  defect  or  some  omission  of  duty  in  re- 
gard to  it  must  be  shown.'* 

The  case  of  Texas  Pac.  R.  Co.  v.  Barrett, 
166  U.  S.  617,  17  Sup.  Ct  707,  47  L.  Ed,  1136, 
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is  cited  by  tiie  court,  wherein  it  appeared  that 
a  fireman  in  charge  of  a  switch  engine  was 
injured  by  the  explosion  of  the  boiler  of  an- 
other engine.  There  was  evidence  tending  to 
prove  that  the  boiler  was  and  had  been  in  a 
weak  and  unsafe  state  by  reason  of  the  condi- 
tion of  the  stay  bolts,  and  that  If  a  well- 
known  test  had  been  applied  the  condition  of 
the  bolts  would  have  been  discovered.  The 
Circuit  Court  instructed  the  Jury  that  the 
mere  fact  of  the  injury  received  from  the  ex- 
plosion would  not  entitle  plaintiff  to  recover; 
that,  besides  the  fact  of  the  explosion,  he 
must  show  that  the  explosion  resulted  from 
the  failure  of  the  railroad  company  to  exer- 
cise ordinary  care,  either  in  selecting  the  en- 
gine or  in  keeping  it  in  reasonably  safe  re- 
pair. The  court  also  instructed  the  Jury  that 
the  burden  of  proof  was  on  the  plaintiff 
throughout  the  case  to  show  that  the  boilers 
and  engines  that  exploded  were  improper  ap* 
pliances  to  be  used  on  its  railroad  by  the  de- 
fendant ;  that  by  reason  of  the  particular  de- 
fects pointed  out  and  insisted  on  by  the  plain- 
tiff the  boiler  exploded  and  injured  him,  and 
the  plaintiff  was  ignorant  of  the  defects,  and 
did  not,  by  his  negligence,  contribute  to  his 
injury.  Passing  on  these  instructions,  the 
court  said,  in  the  Barrett  Case,  that  they 
laid  down  the  applicable  rule  with  sufficient 
accuracy,  and  in  substantial  conformity  with 
the  views  of  the  court  expressed  in  prior 
cases  which  were  cited.  It  was  further  said 
that  a  presumption  in  the  performance  of 
duty  attends  the  defendant  and  must  be  over- 
come by  direct  evidence.  In  the  Patton  Case, 
already  cited,  the  court,  referring  to  this 
question,  held  that  no  inference  of  negligence 
can  be  based  upon  mere  matter  of  conjecture, 
or  the  mere  possibility  that  negligence  ex- 
isted. There  must  be  something  more  than  a 
guess  or  supposition  that  a  defendant  was 
negligent  in  order  to  charge  him  with  liabili- 
ty. These  cases  are  cited  with  approval  in 
the  recent  case  of  Great  Northern  Railway 
Co.  V.  Wiles,  240  U.  S.  444,  36  Sup.  Ct.  406, 
60  Lu  Ed.  732,  where  it  appeared  that  a  train 
of  cars  had  parted  at  one  of  the  couplings 
by  the  pulling  out  of  the  drawbar,  which  the 
court  said  was  not,  by  itself,  proof  of  the 
company's  negligence,  and  disapproved  the 
ruling  of  the  court  below;  it  having  applied 
the  rule  "res  ipsa  loquitur,"  or  'the  thing  it- 
self speaks."  "Wiles  was  required  by  the  rules 
of  the  company  to  protect  the  rear  of  his 
train  by  going  back  and  placing  fuses  or  tor- 
pedoes on  the  tra<^,  to  warn  the  approaching 
train  of  the  accident,  so  that  a  collision 
would  be  averted.  He  failed  to  do  this,  and 
the  approaching  train  crashed  into  the  ca- 
boose, where  he  was  at  the  time,  and  killed 
him.    The  court  said  of  these  facts: 


*«i 


'His  fate  gives  pause  to  blame,  but  we  cannot 
help  pointing  out  that  the  tragedy  of  the  colli- 
sion might  have  been  appalling.  He  brought 
death  to  himself  and  to  the  conductor  of  his 
trtiin.  His  neglect  might  have  extended  the 
tatastrophe  to  the  destruction  of  passengers  in 
ibt  colliding  train.    How  imperative  his  duty 


was  is  manifest  To  excuse  its  neglect  in  any 
way  would  cast  immeasurable  liability  upon 
the  railroads  and,  what  is  of  greater  concern, 
remove  security  from  the  lives  of  those  who 
travel  upon  them;  and  therefore  all  "who  are 
concerned  with  their  operation,  however  high  or 
low  in  function,  should  have  a  full  and  an 
anxious  sense  of  responsibility.  In  the  present 
case  there  was  nothing  to  extenuate  *  Wiles' 
negligence;  there  was  nothing  to  confuse  his 
judgment  or  cause  hesitation.  His  duty  was  as 
clear  as  its  performance  was  easy." 

The  court  further  said  that  he  imew  the 
dangers  of  the  situation,  and  it  was  his  duty 
to  avert  them  by  obeying  the  rules  of  the  com- 
pany, adopted  for  his  own  protection  as  well 
as  that  of  the  traveling  public.  In  our  case 
the  facts  are  revealed  to  us.  The  train  was 
properly  equipped  with  brakes  and  couplings 
of  the  required  type,  and  after  the  cars  had 
been  coupled  together  they  stood  for  some 
time  before  the  coupling  was  opened,  in 
some  way  not  known,  and  the  cars  parted. 
There  is  no  more  reason  in  this  case  for  the 
application  of  the  rule  "res  ipsa  loquitur** 
than  in  the  cases  we  have  cited,  and  not  as 
much  as  in  those  cases;  and,  if  we  look  on 
the  other  side  of  the  question,  it  appears  that 
the  Intestate  brought  the  catastrophe  upon 
himself  by  his  own  willful  and  reckless  act 
He  knew  the  rules  of  the  company,  and  he 
knew  the  law  as  to  headlights,  and  he  insist- 
ently took  the  course  that  resulted  in  this 
dreadful  disaster  against  the  earnest  protest 
of  his  engineer,  who  warned  him  of  the  dan- 
ger, and  obscuring  the  view  of  the  latter  by 
the  car,  which  cut  off  entirely  all  light  and 
all  chance  of  safety,  he  blindly  proceeded 
with  his  train  towards  Monroe  from  Wingate» 
and  thus  rode  to  his  death.  We  may  pause 
to  blame  him  in  the  presence  of  the  great 
calamity,  hut  our  present  duty  is  to  declare 
the  law  and  to  preserve  the  rights  of  the  de- 
fendant when  it  has  he&x  guilty  of  no  legal 
wrong.  We  cannot  conceive  of  more  reck> 
less  conduct  He  hazarded  every  chance  and 
assumed  every  risk.  He  violated  the  law  of 
this  state,  and,  under  it,  he  was  crimijiaUy 
negligent  If  he  had  placed  the  caboose  at 
the  rear  end  of  his  train,  there  would  have 
been  "a  wreck,"  as  the  instruction  puts  it; 
but  his  life  would  have  been  saved,  as  the 
facts  show.  So  that  his  death  was  caused 
by  his  own  act,  while  he  was  violating  the 
company's  rules  and  the  general  law.  There 
is  no  act  of  neg^ligence  which  has  been  more 
severely  condemned  by  this  court,  and  prop- 
erly so,  than  the  movement  of  a  train  with- 
out a  headlight  McNeill  v.  Railroad  Co.,  167 
N.  C.  390,  83  S.  E.  704,  and  other  cases  infra. 
What  should  be  said  of  this  act  of  negligence 
when  a  car  is  so  placed  ahead  of  the  engine 
as  not  only  to  cut  off  the  engineer's  view  to 
the  front  of  his  train,  but  to  blindfold  him 
entirely,  and  remove  any  possible  chance  of 
safety.  If  the  caboose  had  been  in  its  proper 
place,  the  accident  would  not  have  occurred, 
for  the  engineer  had  1,700  feet  of  a  clear  and 
straight  track  in  front  ot  him,  and  east  of  the 
place  where  the  collision  occurred  the  track 
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was  straight  for  800  yards  or  900  feet,  and, 
besides,  lie  had  a  headlight  of  1,500  candle 
power,  measured  without  the  aid  of  a  re- 
flector. With  all  these  aids,  he  could  have 
seen  far  ahead  and  reversed  the  motion  of 
his  train,  or  hacked  to  a  higher  level,  and 
thus  got  beyond  the  reach  of  the  runaway 
oars;  but  of  all  these  advantages  the  engi- 
neer was  deprived  by  the  Intestate's  own  con- 
duct, which  was  taken  against  his  will  and 
his  strong  protest. 

Let  us  see  what  condemnation  has  been 
passed  upon  such  a  case  in  our  own  reports. 
In  McNeill  v.  Railroad.  Co.,  supra,  it  is  said 
by  the  Chief  Justice  that  the  failure  to  have 
a  headlight  is  not  only  criminal,  but  is  neg- 
ligence of  such  a  character  as  to  be  ''the 
causa  causans  of  the  death/'  where  death 
ensues.  And  further  (16T  N.  C.  398,  899,  400, 
and  404,  83  S.  E.  pages  708,  709): 

"In  the  present  case  there  is  a  statute  requir- 
ing electric  headlights,  and  if  the  plaintiflTs  in- 
testate was  stricken  and  killed  by  an  engine 
running  without  any  headlights,  it  was  negli- 

f:enee  per  se  under  those  authorities.  The  de- 
endant  was  running  in  violation  of  law  and 
was  committing  an  indictable  offense.  If  a  man, 
while  committing  an  indictable  offense,  kills  an- 
other, it  is  at  least  manslaughter.  For  a  strong- 
er reason  he  is  liable  for  negligence.  ♦  ♦  * 
Sven  before  the  statute  of  1909  (cliapter  446) 
it  was  held  that  it  was  negligence  per  se  to  car- 
ry no  headlight.  Willis  v.  Railroad,  122  N.  0. 
909  [29  S.  E.  941].  There  is  a  long  line  of  de- 
cisions which  hold  that  it  is  negligence  to  oper- 
ate a  train  without  a  headlight.  Stanley  v. 
KaUroad,  120  N.  C.  514  [27  S.  B.  27];  Heaven- 
er  V.  RaUroad,  141  N.  C.  245  [53  S.  E.  513] ; 
Brown.  J.,  in  Allen  v.  Railroad,  141  N.  C.  340 
153  S.  E.  860] ;  Walker,  J.,  in  Morrow  v.  Rail- 
road, 147  N.  C.  627  [61  S.  E.  23] ;  Brown.  J., 
in  Hammett  v.  Railroad.  157  N.  C.  822  [72 
S.  E.  1077] ;  Shepherd  v.  Railroad.  163  N.  O. 
518  [79  S.  E.  968].  As  there  was  evidence  suffi- 
cient to  go  to  the  jury  that  the  deceased  was 
killed  by  the  train  when  it  was  operating  with- 
out a  headlight,  such  negligence  was  the  proxi- 
mate negligence.  ♦  ♦  ♦  If  the  jury  found 
from  the  evidence  that  the  defendant  company 
operated  its  engine  without  a  headlight,  and 
that  the  deceased  came  to  his  death  as  the  re- 
sult of  being  struck  by  such  engine,  this  was 
negligence  per  se,  or  negligence  of  itself,  on  the 
part  of  the  railroad  company,  and  you  should 
answer  the  first  issue  'Yes.^  •  ♦  ♦  If  this 
light  was  not  furnished,  the  company  was  not 
only  negligent,  but  its  negligence  was  a  contin- 
uing one.  ♦  ♦  ♦  *It  is  well  established  that 
the  employes  of  a  railroad  company  are  required 
to  keep  a  careful  and  continuous  lookout  along 
the  track ;  and  the  company  is  responsible  for 
injuries  resulting  as  the  proximate  consequence 
of  their  negligence  in  the  performance  of  its 
duty.'  •  ♦  *  *How  could  this  duty  be  per- 
formed in  the  nighttime  in  the  absence  of  a  head- 
light?* ♦  ♦  ♦  A  more  deadly  instrument  of 
de^th  and  destruction  cannot  be  devised  than 
one  of  these  powerful  engines  rushing  across  the 
country  on  a  dark  night  at  20  to  70  miles  an 
hour  without  giving  warning  by  a  headlight 
Shepherd  v.  Railroad  Co.,  supra;  Home  v.  Rail- 
road Co.,  170  N.  C.  645  [87  S.  B.  523,  Ann.  Cas. 
1918A.  1171]." 

This  is  all  just  condemnation,  and  the  stat- 
utory denunciation  is  in  full  accord  with  it. 
When  an  employ^  brings  disaster  to  himself 
by  an  open  and  deliberate  violation  of  the 
law  and  t;^e  rules  of  his  employer,  we  may 
regret  the  unfortunate  result,  but  we  can- 


not close  our  eyes  to  his  legal  wrong,  and  to 
the  plain  Injustice  of  saddling  some  one  else 
with  'damages,  when  the  latter  had  adopted 
the  rules  for  the  protection  of  the  wrong- 
doer, and  to  prevent  the  occurrence  of  just 
such  a  disaster.  The  employer  company 
knew,  as  everybody  knows,  that  if  there  is 
no  headlight  on  the  engine,  or  the  outlook 
of  the  engineer  is  completely  obstructed  by 
a  caboose  car,  which  \s  worse  than  no  light, 
the  train  and  its  passengers  are  constantly 
exposed  to  fearful  accidenta,  and,  when  the 
en  boose  is  in  the  lead,  without  any  possible 
chance  of  escai^  for  the  passengers,  the  train 
then  becomes  a  death  trap.  Can  it  be  said 
that  the  employ^,  who  by  his  own  act  and 
order  brings  about  such  a  dangerous  situa- 
tion, does  not  assume  all  risks?  If  in  the 
presence  of  a  risk  created  by  the  master,  of 
which  he  knows,  and  the  danger  of  which  he 
realizes,  he  is  said  to  assume  the  risk,  why 
does  he  not  assume  it  when  he  creates  the 
risk  himself,  the  extreme  danger  of  which  is 
a  constant  one.  We  said  in  Whltson  v. 
Wronn,  134  N.  C.  86,  46  S.  B.  17: 

"It  is  the  duty  of  the  servant,  it  is  true,  to 
obey  the  orders  given  to  him.  unless  obedience 
to  them  will  be  obviously  dangerous,  in  which 
case  he  has  the  right,  and  it  is  his  duty  to 
himself,  to  disobey  them.  The  law  requires  that 
he  should  do  so,  or  suffer  the  consequences  of 
his  recklessness.  Our  case  is  the  very  converse 
of  the  one  stated.  -Here  the  servant  was  order- 
ed to  do  his  work  in  a  safe  way,  and  he  prefer- 
red to  do  it  in  another  and  what  proved  to  be  a 
dangerous  way.  Why  should  the  master  be  lia- 
ble if  the  servant  acted  in  disobedience  to  his 
orders  and  was  thereby  hurt?  It  must  be  ad- 
mitted that  he  was  the  author  of  his  own  injury. 
If  it  was  necessary  that  the  method  adopted  by 
him  should  have  been,  not  only  in  disobedience 
of  his  orders,  but  in  itself  dangerous,  in  order  to 
visit  upon  him  the  consequences  of  his  refusal 
to  observe  his  master^s  directions,  it  surely  is 
not  required  that  it  should  have  been*  obviously 
dangerous.  It  is  quite  sufficient  to  bar  his  re- 
covery if  he  knew  that  his  method  was  a  dan- 
gerous one.  and  chose  to  do  his  work  in  that  way 
rather  than  in  the  manner  pointed  out  by  his 
master." 

That  case  has  often  been  cited  with  ap- 
proval. 

C.  The  instruction  of  the  court  quoted 
above  is  faulty  in  another  particular.  It 
takes  away  from  the  defendant  the  defense  of 
assumption  of  risks,  if  the  defendant's  serv- 
ants by  their  negligence  caused  the  intes- 
tate's death.  The  act  of  Congress  contains 
no  such  provision,  and  this  case  was  tried 
under  It.  The  company  could  not  possibly 
foresee  that  such  negligence  would  take  place 
and  provide  against  It.  There  is  no  refer- 
ence to  such  negligence  in  the  act  of  Con- 
gress, as  being  one  of  those  things  which  is 
the  subject  of  the  legislation.  It  is  not  men- 
tioned by  name  in  the  Safety  Appliance  Act, 
and  an  employer  could  not  well  anticipate  it, 
even  if  there  is  any  evidence  of  such  an  act 
of  negligence  in  this  case.  The  jury  could 
do  no  more  than  guess  that  it  was  the  cause 
of  the  death,  and  this  Is  not  sufficient  evi- 
dence, as  we  have  shown. 

D.  If  there  was  any  evidence  of  negli- 
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gence,  on  the  part  of  the  defendant,  which 
caused  the  wreck,  it  was  not  proper  to  In- 
struct the  Jury,  as  the  court  did,  that  the 
wreck  was  the  proximate  cause  of  the  death, 
as  the  jury  might  have  found  from  the  evi- 
dence that,  while  the  wreck  resulted  from 
defendant's  negligence,  it  was  not  the  proxi- 
mate cause  of  the  death,  as  the  conductor 
would  not  have  been  killed  if  he  had  not 
been  grossly  negligent  in  placing  the  caboose 
in  front  of  the  engine,  and  all  the  evidence 
tended  to  prove  that  he  would  not  have  been 
killed,  had  he  obeyed  his  orders  and  placed 
the  caboose  at  the  other  end  of  his  train; 
and  there  also  was  evidence  that,  if  the  en- 
gineer's view  and  the  headlight  had  not  been 
obstructed,  he  might  have  escaped  injury. 
What  was  the  proximate  cause  of  the  death 
was  not  a  question  which  the  court  could 
decide  in  favor  of  the  plaintiff,  as  matter  of 
law.  It  would  have  been  more  nearly  right 
to  have  given  such  a  charge  in  favor  of  the 
defendant.  The  instruction  was  "that  the 
wreck  caused  the  death  of  the  plaintiff's  In- 
testate." It  Is  true  that  he  died  in  the 
wreck;  but  whether  this  would  have  occur- 
red, but  for  his  own  act,  was  a  question  for 
the  Jury,  and  this  error  had  a  direct  effect 
upon  the  first  issue,  as  to  whether  the  death 
was  caused  proximately  by  the  defendant's 
negligence,  as  well  as  upon  the  issue  as  to 
assumption  of  risk.  We  do  not  think  the 
court  was  justified  in  telling  the  jury  that 
the  wreck,  in  law,  proximately  caused  the 
death,  as  whether  it  did  or  not  involves  the 
question  as  to  the  intestate's  own  negligence 
and  the  part  it  played  in  this  tragedy.  In 
this  discussion  we  have  assumed,  of  course, 
but  only  for  the  sake  of  the  argument,  that 
there  is  tangible  and  legal  evidence  of  the 
defendant's  negligence. 

It  must  be  that  a  railroad  company  would 
be  grossly  derelict  in  Its  duty,  both  to  the 
public  and  its  employes,  if  it  failed  to  adopt 
such  rules  and  regulations  for  the  running 
and  operating  of  its  trains  as  make  for  safe- 
ty, and  it  follows  that  the  servant,  for  whose 
guidance  in  the  discharge  of  his  important 
and  hazardous  duties  these  rules  are  made, 
must  obey  them,  and  if  he  falls  to  do  so,  and 
is  himself  injured  by  reason  of  his  disobedi- 
ence, he  is  to  be  regarded  in  law  as  the  au- 
thor of  his  own  injury,  and  if  thereby  he 
injures  others  the  railroad  company  is  liable 
to  them,  under  the  rule  of  respondeat  supe- 
rior, and  he  is  liable  to  the  company  for  all 
damages  caused  by  his  negligence.  Holland 
V.  Railroad  Co.,  143  N.  C.  435,  55  S.  E.  835 ; 
Haynes  v.  Railroad  Co.,  143  N.  C.  154,  55  S. 
E.  516.  We  said  in  Holland  v.  Railroad  Co., 
supra: 

The  intestate  was  the  one  "to  whose  keeping 
had  been  committed  the  safety  of  his  comrades 
in  the  company's  service"  of  the  passengers  on 
the  train,  "and  of  his  employer's  property,  and 
he  was  more  responsible  for  it  than  any  one 
else.  He  failed  in  the  performance  of  his  duty 
at  the  very  moment  when  his  obedience  to  or- 
ders and  his  vigilance  were  most  required  to 
prevent  the  resulting  catastrophe.     His  negli- 


gence was  ever  present,  and  the  eflldent,  and, 
indeed,  dominant,  cause  of  his  injury  and  death, 
reaching  to  the  effect,  and  therefore  proximate 
to  it    To  subject  the  defendant  to  a  recovery 
in  such  a  case  does  not  seem  to  be  eqaitable, 
and  would  certainly  contravene  established  prin- 
ciples of  law.    Plaintiff's  death  was  caused,  not 
bj  the  defendant's  negligence,  but  by  his  own 
disobedience  of  instructions."    If  a  servant  dis- 
regards the  express   directions  of   his   master, 
and  pursues  his  own  way  in  performing  his  du- 
ties, the  resultant  injury  to  himself,  if  any,  the 
law  imputes  to  his  own  willful  or  negligent  act. 
as  the  proximate  cause,  if  not  the  only  cause, 
thereof.     The  intestate  simply  did   something 
which  he  was  told  not  to  do.    "He  substituted 
his  own  will  for  that  of  his  employer,  and  bis 
case  falls  within  the  maxim  Volenti  non  fit  in- 
juria.' " 

See  Whitson  v.  Wrenn,  134  N.  C.  86,  46 
S.  E.  17 ;  Hicks  v.  Mfg.  Co.,  138  N.  C.  319, 
50  S.  E.  703 ;  Stewart  v.  Carpet  Co.,  138  N. 
C.  60,  50  S.  E.  562;  BUes  v.  Railroad,  139 
N.  C.  532,  52  S.  E.  129;  Patterson  v.  Lum- 
ber Co.,  145  N.  C.  42,  58  S.  E.  437. 

What  we  said  in  the  first  appeal  in  the 

same  case  is  quite  as  much,  if  not  more,  to 

the  point,  as  will  be  seen  from  this  extract* 

"All  things  considered,  the  question  at  last 
is:  Was  the  situation  a  safe  one,  if  the  intes- 
tate had  kept  the  position  assigned  to  him  by 
the  defendant  at  or  near  the  switch,  so  that  he 
could  prevent  any  interference  with  it  and  guard 
against  any  resulting  danger?  If  so,  his  failure 
so  to  act  was  the  proximate  cause  of  bis  death, 
as  it  was  the  sole  efiicient  cause.  The  company 
had  provided  a  perfectly  safe  method  of  manage- 
ment of  its  train  at  that  point,  which,  if 
adopted,  would  have  saved  the  life  of  the  intes- 
tate." Holland  v.  Railroad,  137  N.  C.  373,  49 
S.  E.  359 ;  Holland  v.  Railroad,  supra. 

We  are  referred  by  defendant's  counsel  to 
the  case  of  Railroad  Co.  v.  Chapman,  4  Ga. 
App.  706,  62  S.  E.  4S8,  as  supporting  the  posi- 
tion that,  intestate^  having  violated  the  com- 
pany's rules  promulgated  for  his  safety,  and 
also  the  statute,  he  occupied,  as  between  him- 
self and  defendant,  no  better  position  than 
a  stranger,  and  was  entitled  to  no  greater 
degree  of  care  from  the  company,  and  the 
case  seems  to  be  relevant  to  the  point  and 
sustains  it.    See,  also,  Lloyd  v.  Railroad  Co., 
151  N.  C.  536,  66  S.  E.  604,  45  L.  R.  A.  (N. 
S.)  378,  also  cited  in  defendant's  brief  in  the 
same  connection.    Rule  17  of  the  defendant 
requires  that  "the  headlight  be  displayed  to 
the  front  of  every  train  at  night"    This  rule 
is  disobeyed,  even  if  the  light  is  burning, 
provided  a  car  is  put  in  front  of  it,  so  that 
the  engineer  cannot  see  ahead  of  his  train, 
and  though  a  man  should  be  placed  on  the 
leading  car — ^here  a  tank  car— as  a  lookout 
The  statute  and  rule  requires  a  certain  kind 
of  light,  sufficient  in  candle  power  and  so 
placed  as  to  enable  the  engineer  to  see  far 
ahead  on  the  track,  and  avoid  collisions  with 
objects  on  the  tracks,  by  stopping  his  train 
or  reversing  it  as  the  situation  may  require, 
and,  in  this  case,  such  a  provision  by  the 
conductor  would   have   saved   his  life  and 
would  have  suggested  itself  to  any  man  of 
ordinary  prudence,  without  a  statute  or  a 
rule  to  guide  him. 

It  all  comes  to  this:   That,  If  the  verdict 
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and  Judgment  are  to  stand,  the  defendant 
"Will  be  made  to  pay  heavy  damages  to  the 
plaintiff  for  the  death  of  her  intestate,  whose 
own  act  was  directly  responsible  for  it,  and 
who  committed  that  act  in  plain  disregard 
of  defendant's  rules,  adopted  for  the  very 
purpose  of  protecting  him  and  preventing  it, 
not  to  say  anything  of  the  damage  done  to 
the  defendant's  property,  and  that,  too,  when 
the  intestate's  act  was  intentional,  while 
that  of  the  defendant  was  not  so.  The  con- 
ductor disobeyed  the  law,  and  the  positive 
orders  of  the  defendant,  as  we  have  said, 
and  the  latter  should  not  be  required  to  bear 
any  loss  or  pay  any  damages  by  reason  of  it. 
It  has  already  lost  property  without  recom- 
I)€nse,  or  the  probability  of  any. 

E.  Upon  the  question  of  damages  it  may 
be  said  that  the  act  of  Congress  does  not  con- 
template a  separate  assessment  of  damages 
for  each  beneficiary,  but  one  that  is  in  so- 
lido,  or  for  all  the  beneficiaries.  Cent.  Vt. 
R.  Co.  V.  White,  238  U.  S.  507,  35  Sup.  Ct. 
865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252; 
In  re  Stone,  173  N.  C.  208,  91  S.  E.  852; 
Kenney  v.  Railroad  Co.,  107  N.  C.  14,  82  S.  E. 
968,  Ann.  Cas.  lOiOE,  450.  In  the  Stone  Case 
the  Chief  Justice  said : 

"The  federal  statute  makes  no  provision  for 
the  apportionment  of  the  fund,  and  therefore 
the  state  statute  controls.  The  source  of  the 
recovery  is  the  United  States  statute,  and  that 
indicates  only  the  different  classes  of  the  bene- 
ficiaries and  the  manner  of  ascertaining  the 
amount  due.  But,  when  the  amount  and  class 
are  ascertained,  the  sum  paid  or  recovered  must 
be  distributed  in  that  class  according  to  the  re- 
quirement of  the  state  law.  In  this  case,  there 
being  a  widow  and  a  child,  the  amount  is  to  be 
divided  between  them  according  to  our  statute, 
two-thirds  to  the  child,  and  one-third  to  the 
widow.  That  matter  is  regulated  by  the  state 
statute  of  distribution"— citing  Cent  Vt.  R.  Co. 
V.  White,  supra. 

It  is  said  that^ln  Stone's  Case  the  court 
was  dealing  with*  a  fund  already  recovered 
without  apportionment;  but,  as  I  under^ 
stand  it,  that  was  not  the  ground  of  the  deci- 
sion, which  was  the  plain  meaning  of  the  act 
of  Congress,  as  declared  by  the  highest  fed- 
eral court  In  Railroad  Co.  t.  White,  supra. 
Referring  to  the  statutes  of  those  states 
which  do  not  provide  for  an  apportionment 
of  the  damages  to  the  several  beneficiaries. 
It  is  said  by  the  court  in  the  White  Case : 

"The  Employers'  Liability  Act  is  substan- 
tially like  Lord  Campbell's  Act,  except  that  it 
omits  the  requirement  that  the  jury  should  ap- 
portion the  damages.  That  omission  clearly 
indicates  an  intention  on  the  part  of  Congress 
to  change  what  was  the  English  practice,  so  as 
to  make  the  federal  statute  conform  to  what  was 
the  rule  in  most  of  the  states  in  which  it  was  to 
operate.  Those  statutes,  when  silent  on  the  sub- 
ject, have  generally  been  construed  not  to  re- 
quire juries  to  make  an  apportionment  In- 
deed, to  make  them  do  so  would,  in  many  cases. 


double  the  issues;  for,  in  connection  with  the 
determination  of  negligence  and  damage,  it 
would  be  necessary  also  to  enter  upon-  an  in- 
vestigation of  the  domestic  affairs  of  the  deceas- 
ed— a  matter  for  probate  courts  and  not  for 
jurors." 

This  language  would  seem  to  condemn  the 
form  of  the  verdict  in  this  case.  The  plain- 
tiff in  error,  defendant  below,  Insisted  that 
the  verdict  should  have  apportioned  the  dam- 
ages, as  here,  instead  of  allowing  a  gross 
sum,  as  the  jury  did  in  that  case.  But  the 
court  rejected  this  view,  and  held  that  the 
verdict  should  be  in  solido.  It  may  not  con- 
cern the  defendant  how  the  distribution  of 
the  fund  is  made  by  the  law;  but  the  ver- 
dict, as  It  now  stands,  presents  an  anomaly, 
when  we  consider  how  the  money  will  be  di- 
vided among  the  parties.  Under  our  stat- 
ute, the  widow  will  get  one-third,  and  the 
two  children  one- third  each  (Revlsal  of  1905, 
c.  1,  {  132),  for  ''where  there  is  a  widow  and 
not  more  than  two  children"  that  is  the  por- 
tion allotted  to  each  of  them.  It  follows  that 
the  widow  will  not  get  $10,000,  which  the 
jury  gave  to  her,  but  only  one-third  of  $20,- 
000,  which  is  the  whole  amount  of  the  dam- 
ages, or  about  $6,666.60,  whereas  the  two 
children  will  each  receive  the  same  amount ; 
that  is,  the  widow  will  get  about  $3,333.33 
less  than  the  amount  allotted  to  her,  and  the 
children  will  get  that  much  more  than  the 
jury  gave  them,  though  this  extra  amount 
will  not  be  received  because  of  any  depend- 
ency upon  their  father  and  the  loss  of  his 
care  and  support,  notwithstanding  the  act  of 
Congress  requires  that  the  recovery  by  them 
should  be  based  on  such  loss.  The  defend- 
ant may  be  interested  to  know  that  money 
is  being  collected  from  It,  which  will  actual- 
ly be  paid  to  some  of  the  parties  who  are 
not  entitled  to  it  under  the  terms  of  the 
act,  though  in  form  it  was  given  to  another 
by  the  verdict. 

It  is  also  object9d  by  defendant  that  the 
charge  of  the  court  as  to  the  children  was 
too  broad,  that  Is,  covered  too  much  time, 
and  that  as  to  maintenance  and  education 
it  should  have  been  restricted  to  their  mi- 
nority. This  would  seem  to  be  a  just  and 
proper  criticism.  There  are  other  assign- 
ments of  error,  but  we  will  not  undertake  to 
review  them,  as  the  discussion  of  the  case 
has  already  been  prolonged  far  beyond  what 
we  originally  intended,  as  is  due  to  the  great 
Importance  of  questions  involved.  ' 

The  court  has  held  that  the  judgment 
should  be  afiirmed,  while  we  think  that  it 
should  be  reversed,  and  a  new  trial  award- 
ed, as,  in  our  opinion,  serious  error  was  com- 
mitted at  the  trial. 

BROWN,  J.,  concurs  in  this  dissent 
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ROBERTSON  et  al.  ▼.  ANDREWS  et  aL 

(No.  443.) 

(Supreme  Court  of  North  Carolina.    May  8, 

1918.) 

1.  Wnxs  ^=:»549— Estates  Cbkatbd— LuaTA- 

TIONB—SUBVIVOBS. 

Under  a  devise  to  testator's  children,  with 
provision  that,  on  death  of  either  of  them  with- 
out surviving  child,  his  portion  should  be  equal- 
ly divided  among  those  surviving,  the  survivors, 
on  the  death  of  a  child  without  issue,  take  hia 
share  in  fee  discharged  of  the  limitation. 

2.  Wnxs  ^=»548  —  SuEVivoBS  —  Ohildben — 
Rights  of  Last  Subvivors. 

Under  a  devise  to  testator's  four  children, 
two  sisters  and  two  brothers,  with  provision  that 
on  death  of  either  of  them  without  surviving 
child  his  portion  shall  be  equally  divided  among 
those  surviving,  and  Uiat  on  death  of  any  of  the 
children  leaving  issue  his  or  her  portion  of  estate 
shall  be  divided  among  the  issue  of  such  deceas- 
ed child  per  stirpes,  where  the  sisters  dying  first 
both  left  issue  surviving  them,  and  then  a  broth- 
er died  without  issue,  his  portion,  vested  abso- 
lutely in  the  last  surviving  brother  to  exclusion 
of  children  of  sisters. 
Clark,  C.  J.,  and  Hoke,  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Medclenborg 
County;  Long,  Judge. 

Proceedings  by  Julia  J.  Robertson  and  oth- 
ers against  William  J.  Andrews  and  others 
to  procure  sale  of  land,  and  asking  for  con- 
struction of  will.  From  the  decree  rendered, 
H.  C.  Jones,  as  guardian  ad  litem  to  the  un- 
born children  of  William  R«  Johnston,  ap- 
peals.   Affirmed. 

Hamilton  C.  Jones,  of  Charlotte,  for  ap- 
pellants. Clarkson  &  Taliaferro,  of  Char- 
lotte, for  appellee  Johnston. 

BROWN,  J.  The  admitted  facts  appear 
to  be  that  Col.  William  R.  Johnston  died  in 
1896,  seised  in  fee  of  extensive  real  es- 
tate holdings  in  the  city  of  Charlotte.  His 
surviving  children,  devisees  under  his  will, 
were  Mrs.  Julia  M.  Andrews,  Mrs.  Cora  J. 
Robertson,  Franklin  G.  Johnston,  and  the 
appellee  Wm.  R.  Johnston.  All  are  dead 
except  Wm.  R.  Johnston,  who  is  unmarried 
and  without  children.  Franklin  G.  Johnston 
was  the  last  to  die,  and  left  no  children. 
He  died  intestate,  seised  of  the  lot  sold  un- 
der his  father's  will. 

The  will  contained  this  clause: 

"5.  In  the  event  of  the  death  of  either  of  my 
children  without  leaving  a  child  or  children  sur- 
viving, his  or  her  portion  is  to  be  equally  di- 
vided between  those  surviving;  and  upon  the 
death  of  any  one  of  my  children  leaving  a  child 
or  children  surviving,  his  or  ,her  portion  of  my 
estate  shall  be  divided  among  the  issue  of  such 
deceased  child,  such  division  to  be  made  per 
stirpes,  each  of  my  children  being  allowed  to 
hold  and  enjoy  his  or  her  portion  of  my  estate 
during  his  or  her  life." 

The  superior  court  adjudged  that  Wm.  R. 
Johnston  was  entitled  to  one-third  of  the  pro- 
ceeds of  the  sale  absolutely,  and  that  any 
child  he  may  leave  surviving  him  can  have 
no  interest  in  them. 

[1]  It  is  manifest  that  the  testator  intend- 


ed, and  so  expressed  his  Intention,  that  the 
share  of  his  estate  derived  by  each  of  his 
children  under  his  will  should  go  to  the  ul- 
timate  survivor   as   between  themselves  In 
case  any  one  of  them  died  without  surviving 
children.  •  E^anklin  G.  Johnston  died  intes- 
tate, leaving  no  children,  having  never  mar- 
ried.   The  only  survivor  of  the  four  children 
of  the  testator  is  Wm.  R.  Johnston.     Conse- 
quently he  took  the  entire  estate  of  his  broth- 
er, which  had  been  devised  to  him  by  their 
father.     Then  the  survivorship  stops  as  to 
such  estate  of  Franklin  G.  Johnston  upon 
the  principle  that  a  portion  going  over  to  a 
survivor  upon  the  death  of  the  primary  dev- 
isee vests  absolutely  in  the  survivor,  and  is 
no  longer  subject  to  the  original  limitation 
of  the  wUl.     While  the  estate  of  Wm.  IL 
Johnston  directly  derived  under  his  father's 
will  is  subject  to  such  limitation,  that  which 
he  received  from  his  brother  by  survivorship 
ceases  to  be. 

The  rule  seems  to  be  generally  recognized 
by  courts  as  well  as  text-writers  that,  where, 
under  a  will,  it  is  provided  that  upon  the 
death  without  issue  of  the  first  taker,  his 
devise  shall  go  to  the  survivor  of  the  class, 
upon  the  happening  of  such  contingency  the 
share  going  over  vests  absolutely  in  the  sar* 
vivor;  that  is  to  say,  "a  share  having  once 
survived  vests  absolutely."  It  seems  that 
this  doctrine  was  at  one  time  in  dispute,  and 
Lord  Hardwicke  in  Pain  v.  Benson,  3  Atk. 
78,  held  to  the  contrary,  but  it  is  now  wen 
established,  both  in  this  country  and  Eng- 
land. 3  Jarman  on  Wills,  p.  560;  40  Cyc. 
1513;  30  A.  &  E.  810;  Woodard  ▼.  Glas- 
cock, 2  Vernon,  388;  Perkins  ▼.  Mickle- 
thwaite,  1  P.  Wms.  274.  In  Underwood  on 
Wills,  i  582,  the  author  gives  a  clear  state- 
ment of  the  law: 

"In  ah  early  case  it  was  held  that  where  the 
testator  gives  a  fund  to  several  as  tenants  in 
common,  whether  as  a  class  or  as  individnala, 
with  a  Ifmitation  to  survivors  upon  the  death 
of  any  of  them  unmarried  or  during  minority, 
and  one  dies,  his  share  goes  to  those  who  survive 
him,  and  if  afterwards  another  dies,  only  the 
latter's  original  share  goes  to  those  who  survive 
him,  but  not  the  interest  which  accrued  to  him : 
for  that,  says  the  court,  is  a  new  legacy,  and, 
having  vested,  devolves  upon  his  personal  rep- 
resentatives.   This  rule  is  applicable  when  the 
will  is  silent.     And  the  fact  that  the  testator 
directs  that  the  share  of  any  legatee  dying  shall 
go  to  the  survivors  will  not  carry  his  accruing 
share.     The  word  'share'   will  conclusively  be 
presumed  to  refer  only   ^o  his  original  share, 
and  not  to  any  interest  which  may  have  been 
gained  by  him  by  reason  of  survivorship.    The 
same  rule  applies  where  the  testator  employs 
the  term  'portion/    Thus,  where  a  fund  was  to 
be  divided  among  the  children  of  A.,  to  be  paid 
to  each  one  on  majority  or  marriage,   and  in 
case  any  one  should  die  before  his  or  her  *pt^r 
tion'  should  become  payable,  then   to  the  sur- 
vivors, the  share  which  accrues  before  the  date 
of   payment   does   not   pass   with    the   original 
shares  of  the  surviving  child  or  children.    •    •    • 
In  the  absence  of  a  very  clear  expression  of  in- 
tention, it  is  settled  that  limitations  or  qualifi- 
cations which  are  attached  to  the  original  shares 
do  not  attach  to  accruing  shares.    Thus,  though 
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the  original  shares  are  given  for  life  only,  a 
gift  of  the  shares  accruing  by  survivorship,  in 
indeterminate  language,  may  carry  them  abso- 
lutely. So,  where  an  original  share  is  limited 
over  to  survivors  on  the  death  of  the  primary 
legatee  without  issue,  and  the  accruing  shares 
are  given  generally,  the  accruing  shares  do  not 
go  over  on  death  without  issue,  but  the  survivor 
takes  absolutely  an  indefeasible  interest,  and 
on  his  death  without  issue  the  interest  which 
accrued  to  him  by  survivorship  goes  to  his  rep- 
resentatives." 

The  adjudications  of  this  court  fully  sus- 
tain the  rule  that  a  share  having  once  sur- 
vived vests  absolutely.  In  the  case  of  Mc- 
Kay V.  Hendon,  7  N.  C.  21,  testator  bequeath- 
ed to  his  three  children,  W.,  M.  and  S.,  cer- 
tain slaves,  to  be  divided  when  they  became 
of  age,  and  provided: 

"That  if  either  of  said  children  should  die  un- 
der age,  without  heirs,  then  that  share  should  be 
divided  between  the  other  two  children." 

M.  died  under  age  without  issue.    W.  then 

died  without  issue,  leaving  S.  surviving  and 

some  brothers  of  the  half  blood.    It  was  held 

that  the  part  of  M.'s  share  which  accrued  to 

W.  upon  her  death  did  not  survive  to  S., 

but  went  to  W.'s  next  of  kin.     In  this  case 

the  court,  Taylor,  C.  J.,  said : 

"The  rule  is,  that  where  legacies  are  given  to 
three  or  more  persons  as  tenants  in  common, 
with  a  bequest  to  the  survivors  upon  the  death 
of  any  of  them  within  a  given  period,  the  original 
legacies  only  and  not  those  shares  which  accrued 
by  survivorship  will  survive,  because  such  ac- 
crued shares,  vesting  in  the  surviving  legatees 
in  distinct  proportions,  proper  words  are  neces- 
sary to  make  these  shares  survive  with  the  oth- 
ers." 

The  old  English  case  of  Pain  v.  Benton, 
3  Atk.  78,  was  cited  and  distinguished,  and 
its  doctrine  disapproved,  and  has  been  sub- 
sequently overruled  by  the  later  English  cas- 
es. The  foregoing  case  has  never  been  ques- 
tioned or  overruled  in  this  state,  but  has  been 
followed  and  cited  with  approval.  In  Owen 
▼.  Owen,  45  N.  C.  121,  testator  made  a  be- 
quest to  nine  children,  with  a  proviso  that 
If  any  of  them  should  die  without  lawful 
Issue  of  their  body  them  surviving,  their  part 
should  be  equally  divided  among  the  other 
children. .  Several  died  without  issue,  in  suc- 
cession. 

It  was  held  that  only  the  original  shares 
passed  by  the  will  to  the  survivors,  and  that 
the  shares  accruing  to  them  by  the  deaths 
of  their  brothers  and  sisters  became  their 
absolute  property.  The  case  of  McKay  v. 
Hendon,  supra,  was  cited  and  approved.  In 
Mayhew  v.  Davidson,  62  N.  O.  47,  property 
was  devised  to  four  children  In  trust  for 
life,  the  shares  of  each  to  go  to  his  children, 
but  if  one  or  more  should  die  without  issue, 
"the  property  is  to  return  to  his,  her  or 
their  brothers  and  sisters."  It  was  held  that 
the  property  to  which  one  of  the  children  be- 
came entitled  as  survivor  was  not  subject  to 
the  original  limitations,  but  vested  abso- 
lutely. 

The  adjudications  of  other  state  courts  are 
in  line  with  ours.  In  Marshall  v.  Safe  Dep. 
Ck>.,  101  Md.  1,  60  Atl.  476,  Chief  Justice  Me- 


Sherry  of  the  Court  of  Apt)eals  of  Maryland 
discusses  the  subject  very  elaborately  and 
holds  that  a  share  having  once  survived  vests 
absolutely.  In  Boggs  v.  Boggs,  69  N.  J.  Eq. 
497,  60  Atl.  1114,  Chancellor  Magle  of  New 
Jersey  discusses  the  question  at  length,  and 
so  does  Chief  Justice  Hornblower  in  Seddel 
V.  Wills,  20  N.  J.  Law,  223,  and  both  recog-' 
nize  and  apply  the  doctrine.  The  following 
cases  also  fully  sustain  the  rule :  Gorhara  v. 
Betts,  86  Ky.  164,  5  S.  W.  465 ;  In  re  Clark, 
38  Misc.  Rep.  617,  78  N.  Y.  Supp.  108 ;  Mc- 
Gee  V.  Hall,  26  S.  C.  179,  1  S.  E.  711;  Reams 
V.  Spann,  20  S.  O.  561,  2  S.  E.  413 ;  Lewis  v. 
Claiborne,  5  Yerg.  (Tenn.)  369,  26  Am.  Dec. 
270;  Henley  v.  Bobb,  86  Tenn.  474,  7  S.  W. 
190. 

"We  find  no  cases  to  the  contrary,  but  all 
without  exception  hold  that  in  the  absence 
of  a  clearly  expressed  Intention  to  the  con- 
trary, a  share  having  once  gone  over  under 
a  clause  of  survivorship  vests  absolutely  in 
the  survivor,  and  such  accrued  share  is  no 
longer  subject  to  the  original  limitations. 
There  Is  nothing  in  the  will  of  Col.  Johnston 
that  exempts  the  shares  or  portions  devised 
to  his  children  from  the.  operation  of  this 
rule. 

[2]  Therefore  we  hold  that  upon  the  death 
of  Franklin  G.  Johnston,  without  children, 
the  whole  of  the  property  devised  to  him  vest- 
ed absolutely  in  W.  R.  Johnston.  The  latter 
seems  to  be  content  with  on^third  of  it,  and 
submitted  to  the  judgment  of  the  superior 
court  without  appeal,  which  adjudges  him  to 
be  the  owner  of  one-third  absolutely. 

Affirmed. 

CLARK,  C.  J.,  concurs  in  the  result,  and 
also  In  the  principle  presented  for  decision 
that  In  the  construction  of  a  will  ''a  portion 
of  the  estate  going  over  to  a  survivor  upon 
the  death  of  the  primary  devisee  vests  abso- 
lutely in  the  survivor,  and  Is  no  longer  sub- 
ject to  the  original  limitations  of  the  will,'^ 
but  does  not  concur  in  the  holding  that  but 
for  the  assent  of  W.  R.  Johnston  the  entire 
share  of  Franklin  G.  Johnston  would  have 
gone  to  him,  and  would  not  have  been  divid- 
ed between  himself  and  the  children  of  his 
two  sisters. 

Section  5  of  the  will  reads  as  follows: 

"In  the  event  of  the  death  of  either  of  my  chil- 
dren without  leaving  a  child  or  children  surviv- 
ing, his  or  her  portion  is  to  be  equally  divided 
between  those  surviving;  and  upon  the  death  of 
any  one  of  my  children  leaving  a  child  or  chil- 
dren surviving,  his  or  her  portion  of  my  estate 
shall  be  divided  among  the  issue  of  such  deceas- 
ed child,  such  division  to  be  made  per  stirpes, 
each  of  my  children  being  allowed  to  hold  and 
enjoy  his  or  her  portion  of  my  estate  during- his 
or  her  life." 

The  provision  that  upon  any  child  dying 
childless  that  share  'is  to  be  equally  divided 
between  those  surviving"  is  not  restricted  to 
the  testator's  children  then  surviving,  for  the 
sentence  proceeds,  **and  upon  the  death  of 
any  one  of  my  children  leaving  a  child  or 
children  surviving,  his  or  her  portion  of  my 
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estate  shall  be  divided  among  the  Issne  of 
such  deceased  child,  such  division  to  be  made 
per  stirpes/*  It  would  seem  from  this  that 
the  intent  of  the  testator  was  that  If  any 
of  his  children  should  die  childless,  such 
share  should  go  to  the  surviving  children, 
and  to  the  children  of  those  who  are  dead 
leaving  children  per  stirpes.  It  Is  true  the 
ruling  upon  this  question  Is  not  necessary, 
and  Is  so  to  speak  obiter  dictum,  but  If  ac- 
quiesced In,  it  may  be  quoted  as  a  precedent 
to  trouble  us  in  some  other  case. 

HOKE,  J.,  concurs  in  opinion  of  CLARK, 
C.  J. 

(175  N.  C.  459) 

LEA   V.    SOUTHERN   PUBLIC   UTILITIES 
CO.  et  al.    (No.  449.) 

(Supreme  Court  of  North  Carolina.     May  1, 

1918.) 

1.  Street  Railroads  ®=>118(2)  —  Personal 
Injuries— Instructions. 

In  an  action  for  personal  injuries  sustained 
in  a  runaway,  caused  by  a  collision  with  de- 
fendant's street  car,  instructions  that  it  was  the 
absolute  duty  of  the  motorman  to  reverse  his 
car  and  stop  before  he  struck  the  vehicle,  and 
that  it  was  his  duty  to  stop  the  car  and  avert 
the  injury,  were  erroneous,  in  failing  to  state 
that  such  duty  did  not  devolve  upon  the  motor- 
man,  unless  it  could  have  been  done  by  the  exer- 
cise of  ordinary  care. 

2.  Street   Railroads   ^=»118(16)— Personal 
Injuries— Instructions. 

In  an  action  for  personal  injuries  sustained 
in  a  runaway,  due  to  a  collision  with  defendant's 
street  car,  instruction  that  it  was  the  motor- 
man's  absolute  duty  to  stop  the  car  and  avert 
the  accident  was  erroneous,  in  failing  to  require 
defendant's  negligence  to  have  been  the  proxi- 
mate cause  of  the  injury. 

3.  Trial  «=s>296(3)  —  Instructions  —  Omis- 
sions—Cure. 

In  an  action  for  personal  injuries  sustained 
in  a  runaway,  due  to  a  collision  with  defend- 
ant's street  car,  instruction  that  it  was  the  ab- 
solute duty  of  the  motorman  to  stop  the  car  and 
avert  the  accident,  erroneous  for  failing  to 
predicate  such  action  on  the  exercise  of  due  care 
and  in  requiring  defendant's  negligence  to  have 
been  the  proximate  cause  of  the  injury,  was  not 
cured  by  defining  negligence  and  proximate 
cause  separately  at  the  beginning  of  the  charge, 
without  explaining  their  relation  to  the  remain- 
der. 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Webb,  Judge. 

Action  by  S.  H.  Lea  against  the  South- 
em  Public  Utilities  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   New  trial  granted. 

This  is  an  appeal  by  the  defendants  from 
a  judgment  rendered  against  them  in  the 
plaintlfTs  favor  at  the  October  term,  1917,  of 
the  superior  court  of  Mecklenburg  county. 
The  action  arose  out  of  a  collision  between 
one  of  the  defendant's  street  cars  and  the 
plaintiff's  buggy,  upon  North  Tryon  street, 
in  the  city  of  Charlotte,  and  was  submitted 
to  the  jury  upon  issues  which,  with  the  an- 
swers thereto,  were  as  follows: 


"(1)  Was  the  plamtiff  injured  by  the  negli- 
gence of  the  defendants,  as  alleged  in  the  com- 
plaint?   Answer:   Yes. 

"(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury,  as  alleged  in  the  an- 
swer?    Answer:    Yes. 

"(3)  Notwithstanding  the  negligence  of  the 
plaintiff,  could  the  defendants,  by  the  exercise 
of  ordinary  care,  have  prevented  the  injury? 
Answer:   Yes. 

"(4)  What  amount  of  damages,  if  any,  is  the 
plaintiff  entitled  to  recover  of  the  defendants? 
Answer:    $1,250.(X)." 

The  plaintiff  contended,  and  in  his  on^-n 
behalf  testified,  that  he  drove  his  horse  and 
buggy  out  of  an  alleyway,  adjoining  the 
City  Hall,  straight  across  North  Tryon 
street,  intending  to  go  on  the  west  side 
thereof,  and  turn  to  his  left  and  go  up  to  the 
Square;  that  when  his  horse's  head  was 
within  about  20  feet  of  the  street  car  track 
he  looked  south  and  saw  a  car  coming 
toward  him,  about  100  or  125  feet  away; 
that  he  was  driving  5  or  6  miles  an  hour, 
and  thought  he  had  time  to  get  across  the 
track  ahead  of  the'  car;  that  when  he  first 
saw  the  car  its  speed  was  about  15  miles  an 
hour,  and  that  it  kept  coming  without  check- 
ing its  speed,  probably  getting  a  little  fast- 
er, and  that  before  he  could  clear  the  track 
with  his  buggy  the  left  corner  of  the  fender 
struck  the  rim  of  his  left  hind  wheel;  that 
his  horse  tocHs  fright,  and  either  the  Jar  or 
the  Jumping  of  the  horse  caused  the  traces 
to  break  and  the  horse  to  run  away,  the 
horse  running  down  the  street  about  175 
feet  from  the  point  of  the  collision,  where, 
as  the  result  of  holding  onto  the  lines  after 
the  harness  had  been  broken,  he  was  pulled 
over  the  dashboard  and  got  his  leg  caught  in 
the  front  wheel  of  the  buggy  and  broken. 

The  defendant  contended,  and  its  witness- 
es testified,  that  at  the  time  the  car  bad 
just  left  the  Square  and  was  running  very 
slowly,  5  or  6  miles  an  hour ;  that  the  plain- 
tiff drove  out  of  the  alleyway,'  and  instead  of 
crossing  the  street  and  getting  on  the  right- 
hand  side,  as  required  by  ordinance,  came 
up  towards  the  Square  on  the  left-hand  side 
for  a  distance,  and  then  started  to  drive  di- 
agonally across  the  street,  meeting  the  car; 
that  as  soon  as  the  motorman  saw  plaintiff 
start  across  the  track,  and  while  he  was 
some  feet  from  the  track,  he  sounded  his 
gong  to  warn  the  plaintiff,  but  that,  instead 
of  stopping  or  going  straight  across  the 
track,  the  plaintiff  continued  to  drive  di- 
agonally across  the  street  toward  the  car, 
and  commenced  slapping  the  horse  with  the 
lines  to  quicken  his  speed;  that  the  motor- 
man  immediately  reversed  his  car  and 
stopped  it ;  that  after  the  car  stopped  plain- 
tiff still  continued  in  his  course  diagonally 
across  the  track,  and  ran  across  the  fender, 
pressing  it  down  and  causing  it  to  fiy  up  and 
catch  the  rim  of  the  hind  wheel;  that  the 
plaintiff's  conduct  in  driving  his  horse, 
which   was  an  old   fire  horse,   against  the 
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fender,  while  at  the  same  time  slapping  him 
witli  ttie  reins,  caused  the  horse  to  take 
fright  and  run  away  and  break  the  harness ; 
and  that  the  plaintiff,  by  continuing  to  hold 
to  the  lines  after  the  harness  was  broken, 
was  finally  pulled  over  the  dashboard,  get- 
ting his  leg  caught  In  the  wheel  and  broken. 
The  court  charged  the  Jury  upon  the  first 
and  third  issues  substantially  as  follows: 

If  you  find  by  the  greater  weight  of  the  evi- 
dence that  it  reasonably  appeared  to  the  motor- 
man,  or  that  he  saw,'  or  could  have  seen,  by  the 
exercise  of  ordinary  care,  that  plaintiff  was 
crossing  the  track,  and  that  there  would  be  a 
collision,  or  that  he  was  going  to  strike  the 
buggy  before  the  plaintiff  could  cross  the  track, 
then  the  court  charges  you  that  the  defendant 
company  owed  a  duty  to  the  plaintiff  to  slow 
down  its  car;  and  if  you  find  that  it  reason- 
ably appeared  to  the  motorman  that  he  was  go- 
ing to  nave  a  collision  with  the  plaintiff,  striking 
his  buggy  before  he  cleared  the  track,  the  court 
charges  you  that  it  was  the  duty  of  the  motors 
man  to  reverse  his  car,  and  stop  before  he 
strtick  this  man,  if  he  could  do  it  without  danger 
to  his  passenger;  and,  if  he  failed  to  do  that, 
the  court  charges  you  that  he  would  be  guilty  of 
negligence,  and  it  would  be  your  duty  to  answer 
the  first  issue  "Yes." 

If  you  find  by  the  greater  weight  of  the  evi- 
dence that  he  saw  this  man  on  the  track,  or 
could  have  seen  him  by  the  exercise  of  ordinary 
care  and  prudence,  and  find  by  the  greater 
weight  of  evidence  that  it  reasonably  appeared 
to  the  motorman  that  the  plaintiff  was  in  a 
perilous  condition,  the  court  charges  you  that 
it  was  the  duty  of  the  motorman  to  stop  his 
car  and  avert  the  injury;  and,  if  he  did  not  do 
it,  the  court  charges  you  that  it  would  be  your 
duty  to  answer  the  third  issue  ''Yes.*' 

There  were  other  exceptions,  but  they  need 
not  be  stated,  as  the  opinion  is  confined  to 
those  already  set  forth.  Judgment  was  en- 
tered on  the  verdict  for  the  plaintiff,  and  de- 
fendant appealed. 

"Osborne,  Cocke  &  Robinson,  of  Charlotte, 
for  appellants.  Thomas  W.  Alexander,  of 
Charlotte,  for  appellee. 

WAITER,  J.  (after  stating  the  facts  as 
above).  [1]  We  are  of  the  opinion  that  the 
two  instructions  given  to  the  Jury,  and  to 
which  exceptions  were  taken,  are  erroneous, 
not  so  much  because  of  what  was  said,  but 
because  of  what  was  omitted.  Generally 
speaking,  negligence  is  the  absence  of  that 
care  which,  under  the  drcnmstances,  should 
be  exercised,  gauged  by  the  rule  of  the  ordi- 
narily prudent  man.  The  court  charged,  in 
effect,  and  In  the  first  of  the  instructions, 
that  it  was  the  absolute  duty  of  the  motor- 
man  "to  reverse. his  car  and  stop  before  he 
struck  the  vehicle,"  and  in  the  other  that 
it  was  his  duty  "to  stop  the  car  and  avert 
the  injury,"  and  in  both  instructions  that,  it 
he  failed  In  the  resi)ects  mentioned,  it  was 
negligence,  and  they  should  answer  the  Is- 
sues "Yes."  It  was,  perhaps,  his  duty,  un- 
der the  circumstances  stated,  to  stop  the  car, 
but  not  so  unless  it  could  be  done  by  the  ex- 
ercise of  ordinary  care.  There  was  no  legal 
duty  to  do  it,  if  it  could  not  be  done,  for  In- 
stance, If  he  had  not  sufficient  time  to  do  it,  [ 


but  It  was  his  duty  to  st(9  it,  if  that  could 
be  done  in  the  exercise  of  proper  care.  The 
court  charged  that  the  mere  act  of  failing  to 
stop  was  negligence,  whereas  the  instruction 
should  have  been  that  there  must  have  been 
a  negligent  failure  in  that  respect  before 
the  Jury  could  give  an  affirmative  answer  to 
the  issues. 

[2]  But  there  is  a  more  serious  objection 
to  the  instruction,  as  we  think.  The  court 
failed  to  tell  the  Jury  that  the  negligence  of 
defendants  must  have  been  the  proximate 
cause  of  the  injury  in  order  to  be  actionable, 
so  that  the  issue  could  be  answered  "Yes." 
In  order  to  establish  actionable  negligence, 
the  plaintiff  is  required  to  show  by  the  great- 
er weight  of  the  testimony,  first,  that  there 
has  been  a  failure  to  exercise  proper  care  in 
the  performance  of  some  legal  duty  which 
the  defendant  owed  the  plaintiff,  under  the 
circumstances  in  which  they  were  placed, 
proper  care  being  that  degree  of  care  which 
a  prudent  man  should  use  under  like  circum- 
stances and  charged  with  a  like  duty;  and, 
second,  that  such  negligent  breach  of  duty 
was  the  proximate  cause  of  the  injury,  a 
cause  that  produced  the  result  in  continuous 
sequence  and  without  which  It  could  not 
have  occurred,  and  one  from  which  any  man 
of  ordinary  prudence  could  have  foreseen 
that  such  a  result  was  probable  under  the 
facts  as  they  existed.  Ramsbottom  v.  Rail- 
road, 138  N.  C.  38,  50  S.  B.  448.  In  the  case 
Just  dted  the  plaintiff's  horses  were  running 
along  the  railroad  track  ahead  of  an  ap- 
proaching train,  and  while  so  doing  ran  onto 
a  trestle  and  were  injured.  The  negligence 
alleged  against  the  defendant  was  the  failure 
of  the  engineer  to  stop  the  train  before  the 
horses  ran  onto  the  trestle.  The  trial  court 
charged  that: 

"If  an  engineer  of  ordinary  prudence  and 
care  could  by  reasonable  diligence  have  seen  that 
the  horses  were  badly  frightened  and  were  rush- 
ing forward  toward  the  trestle,  then  it  was  the 
engineer's  duty  to  stop  the  engine;  and  if  you 
find  the  further  facts  to  be  that  the  horses  were 
driven  onto  the  trestle  by  the  approaching  train 
and  its  failure  to  stop  sooner  than  it  did  after 
passing  the  crossing,  it  is  negligence  on  the 
part  of  the  defendant,  and  you  will  answer  the 
first  issue  'Yes.' " 

This  court  held  this  instruction  to  be  er- 
roneous on  the  identical  ground  now  urged 
by  the  defendants,  and  certainly  the  instruc- 
tion in  the  case  at  bar  is  at  least  as  errone- 
ous as  the  one  there  given.  It  is  strictly 
analogous  to  it,  and  the  two  are  almost  liter- 
ally the  same.  It  may  be  well  to  refer  to 
several  of  the  cases  in  which  we  have  held 
that  negligence  and  proximate  cause  must 
concur  in  order  to  make  the  former  actiona- 
ble, as  it  may  emphasize  the  necessity  of 
uniting  the  two  when  Juries  are  Instructed 
upon  this  question,  which  is  of  such  frequent 
occurrence: 

"To  constitute  contributory  negligence,  the 
plaintiff  must  have  committed  a  negligent  act, 
and  such  negligent  conduct  must  have  been  the 
proximate  cause  of  the  injury.    The  two  must 
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concur,  and  be  proved  by  the  defendant  by  the 
clear  weight  of  evidence.  A  failure  to  eetab- 
lisb  proximate  cause,  although  negligence  be 
proved,  is  fatal  to  the  plea."  Brewster  v.  Eliza- 
beth City,  137  N.  C.  394,  49  S.  E.  886. 

"It  is  not  enough  to  show  that  there  has  been 
negligence  in  order  to  entitle  a  plaintiff  to  re- 
cover; he  must,  in  addition,  show  that  the  de- 
fendant's negligence  was  the  proximate  cause  of 
his  injury.  Negligence  is  not  actionable,  unless 
it  is  the  proximate  cause  of  the  damage."  Hoag- 
lin  V.  Telegraph  Co.,  161  N.  G.  398,  77  S.  B. 
420. 

"It  is  generally  held,  and  this  we  regard  as  the 
true  doctrine,  that  the  element  of  proximate 
cause  must  be  established,  and  it  will  not  neces- 
sarily be  presumed  from  the  fact  that  a  city 
ordinance  or  statute  has  been  violated.  Negli- 
gence, no  matter  in  what  it  may  consist,  cannot 
result  in  a  right  of  action,  unless  it  is  the  prox- 
imate cause  of  the  injury  complained  of  by  the 
plaintiff."  Henderson  v.  Traction  Co.,  132  N. 
0.  785,  44  S.  E.  600,  quoting  Elliott  on  Rail- 
roads, §  711. 

"In  all  courts  where  the  common  law  is  ad- 
ministered, it  is  held  that  one  cannot  recover 
damages  upon  proof  of  negligence  alone,  and 
that  he  must  proceed  further  and  show  that  the 
negligence  of  which  he  complains  was  the  real 
proximate  cause  of  his  injury."  Pritchett  v. 
Railroad,  157  N.  C.  101,  72  S.  E.  82& 

In  Paul  V.  RaUroad  Co.,  170  N.  C.  230,  87 

S.  E.  66,  L.  R.  A.  1916B,  1079.  it  was  held: 

"Negligence,  to  be  actionable,  must  be  the 
proximate  cause  of  the  injury  for  which  dam- 
ages are  sought,  and  ordinarily  the  question  as 
to  the  proximate  cause  of  an  injury  arises  from 
the  evidence,  as  an  issue  of  fact  for  the  jury,  un- 
der proper  instructions,  and  not  solely  as  a  mat- 
ter of  law." 


It  was  there  said: 

"Much  of  the  difiBculty  in  the  application  of 
the  doctrine  of  proximate  cause  arises  from  the 
effort  on  the  part  of  the  courts  to  give  legal 
definition  to  what  is  essentially  a  fact,  and.  in 
most  cases,  for  the  determination  of  a  jury. 

And  the  court  said  in  Railroad  Co.  y.  Kel- 
logg, W  U.  S.  469,  24  L.  Ed.  256: 

"The  true  rule  is  that  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  a  question  for 
the  jury.  It  is  not  a  question  of  science  or 
of  legal  knowledge.  It  is  to  be  determined  as  a 
fact,  in  view  of  the  circumstances  of  fact  at- 
tending it.  The  primary  cause  may  be  the 
proximate  cause  of  a  disaster,  though  it  may 
operate  through  successive  instruments,  as  an  ar- 
ticle at  the  end  of  a  chain  may  be  moved  by  a 
force  applied  to  the  other  end,  that  force  being 
the  proximate  cause  of  the  movement,  or,  as  in 
the  oft-cited  case  of  the  squib  thrown  in  the 
market  place.  ♦  *  •  2  W.  Bl.  Rep.  892. 
The  question  always  is:  Was  there  an  unbroken 
connection  between  the  wrongful  act  and  the  in- 
jury, a  continuous  operation?" 

This  case  was  approved  in  Hardy  v.  Hines 

Lumber  Co.,  160  N.  C.  113,  75  S.  E.  857,  42  U 

R.  A.  (N.  S.)  759,  in  which  it  was  said,  citing 

Cooley  on  Torts  (Ed.  1879)  p.  69: 

"When  the  act  or  omission  complained  of  Is 
not  in  itself  a  distinct  wrong,  and  can  only  be- 
come a  wrong  to  any  particular  individual 
through  injurious  consequences  resulting  there- 
from, this  consequence  must  not  only  be  shown, 
but  it  must  be  so  connected  by  averment  and 
evidence  with  the  act  or  omission  as  to  appear 
to  have  resulted  therefrom  according  to  the  ordi- 
nary course  of  events  and  as  a  proximate  re- 
sult of  a  sufficient  cause." 


See,  further,  Davis  ▼.  Tracticm  Co.,  141  N. 
C.  134,  53  S.  E.  617 ;  Wright  v.  Manufactur- 
ing Co.,  147  N.  C.  534,  61  S.  E.  380;  Birming- 
ham Railway  Co.  v.  Jones,  146  Ala.  277,  41 
South.  146;  and  especially  Wheeler  v.  Gib- 
bon, 126  N.  C.  811,  36  S.  B.  277. 

It  may  further  be  said  that  the  first  and 
third  issues  necessarily  involve  the  element 
of  proximate  cause,  by  reason  of  the  words 
in  which  they  are  expressed-  The  Inquiry 
in  each  is,  not  only  whether  defendant  was 
negligent,  but  whether  that  negligence,  if  it 
existed,  was  the  proximate  cause  of  the  in- 
Jury,  so  that  negligence  constituted  only  one- 
half  of  the  inquiry.  McNeill  v.  Railroad  Co, 
167  N.  C.  390,  83  S.  E.  704;  Crenshaw  v. 
RaUroad  Co.,  144  N.  C.  814,  56  S.  E.  945; 
Pritchett  v.  Railroad  Co.,  157  N.  C.  101,  72  S. 
EL  828. 

[3]  The  rule  is  not  disputed,  but  we  again 
advert  to  it,  and  the  authorities  sustaining  it, 
so  that  there  may  be  a  clear  understanding 
of  it,  and  of  the  necessity  for  applying  it  to 
instructions  as  to  negligence.  The  learned 
counsel  contends,  in  his  brief,  that  the  chaige 
should  be  construed  as  a  whole,  and  thera 
is  sufficient  in  it  to  cure  the  error;  but  we 
do  not  think  this  is  a  case  of  that  kind,  ad- 
mitting, as  we  do,  that  it  can  be  corrected 
in  that  way.  There  is  only  a  definition  of 
negligence  and  proximate  cause  separately 
stated  in  the  beginning  of  the  charge,  and  no 
general  or  particular  explanation  of  the  re- 
lation of  the  one  to  the  other,  or  the  legal 
connection  between  the  two — nothing  by 
which  the  jury  could  know  how  to  supply  the 
fatal  omission  in  the  instruction.  The  error 
was  therefore  not  removed  by  anything  the 
judge  said  elsewhere  in  his  charge,  not  even 
by  a  liberal  construction  of  It. 

New  trial. 

(175  N.  C.  450) 

PITTSBURGH   STEEI^  CO.  ▼.  DAVIDSON 
HARDWARE  CO.  et  al.    (No.  389.) 

(Supreme   Court  of  North  Carolina.     May  1« 

1918.) 

1.  CoBPORATiONS  ^=>545(6)— Insolvenct— Dl- 
BECTOBS— Preferences. 

Directors  of  corporations  especially  when  in 
active  charge  of  the  business,  being  to  a  certain 
extent  trustees,  will  not  be  allowed  in  case  of  in- 
solvency to  obtain  a  preference  for  themselvei 
over  creditors  or  other  shareholders,  either  in 
acquiring  rights  or  in  relief  from  liabilities  they 
have  incurred  as  principals  or  sureties. 

2.  Corporations  ^=»545(6)— Insolvency— Di- 
rectors—Preferences. 

Where  directors  in  active  charge  of  a  fail- 
ing corporation  transferred  its  stock  of  goods  in 
bulk  to  another  corporation  the  proceeds  there- 
from and  collected  accounts  justifying  payment 
pro  rata  among  creditors  of  75  cents  on  the 
dollar,  and  paid  83%  cents  on  the  doUar  on 
claim  of  a  bank,  as  to  which  one  director  was 
liable  as  indorser,  but  made  a  payment  of  only 
81  per  cent,  on  plaintiff's  daim,  they  were  prop- 
erly charged  with  a  sum  required  to  bring  pay- 
ments oh  plaintiff's  claim  to  75  per  cent,  thereot 
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Appeal  from  Superior'  Ck>iirt,  Davidson 
County;  Harding,  Judge. 

Action  by  the  Pittsburgh  Steel  Company 
against  the  Davidson  Hardware  Company 
and  others.  From  judgment  for  plaintiff,  de- 
fendants appeal.    No  error. 

The  action  was  to  recover  of  defendant  the 
Hardware  Company  the  balance  due  on  a 
debt  for  goods  sold  and  delivered  to  said  de- 
fendant company  by  plaintiff,  and  chiefly  to 
charge  the  individual  defendants,  Shemwell. 
and  Young,  with  a  portion  of  said  claim  on 
the  ground,  and  to  the  extent  that,  b^ng  di- 
rectors and  ofl9cers  in  charge  of  defendant 
comi)any's  business,  they  had  wrongfully  di- 
verted its  assets  for  their  own  protection  and 
benefit,  and  to  the  prejudice  of  plaintiff's  le- 
gal rights.  On  denial  of  liability  by  said 
individual  defendants,  there  was  verdict  for 
plaintiff  to  the  amount  against  them  for 
$377.04.  Judgment  on  the  verdict,  and  said 
defendants  excepted  and  appealed. 

Raper  &  Raper,  of  Lexington,  for  appel- 
lants Shemwell  and  Young.  C.  L.  Shuping, 
of  Greensboro,  and  Walser  &  Walser,  of  Lex- 
ington, for  appellee. 

HOKE,  J.  [1]  It  is  the  recognized  position 
with  us  that  the  directors  of  corporations, 
and  more  especially  when,  as  officers,  they 
are  in  the  active  charge  of  the  business,  are 
to  be  considered  to  a  certain  extent  as  trus- 
tees in  respect  to  their  corporate  manage- 
ment and  their  business  dealings  with  the 
corporate  property,  and,  in  case  of  insolven- 
cy, they  will  not  be  allowed  to  take  advan- 
tage of  their  position  to  obtain  a  preference 
for  themselves  at  the  expense  of  creditors  or 
other  shareholders,  either  In  the  acquisition 
of  rights  or  in  relief  from  liabilities  which 
they  may  have  incurred  either  as  principal 
or  sureties.  Wall  v.  Rothrock,  171  N.  C.  388, 
88  S.  B.  633 ;  Whltlock  v.  Alexander,  160  N. 
C.  465,  479,  76  S.  B.  538 ;  Pender  v.  Speight, 
159  N.  C.  612,  75  S.  E.  851 ;  Mclver  v.  Hard- 
ware Co.,  144  N.  0.  478,  57  S.  E.  169,  119 
Am.  St  Rep.  970;  Graham  v.  Carr'  130  N.  C. 
271,  41  S.  E.  379;  Hill  v.  Lumber  Co.,  113 
N.  C.  173,  18  S.  E.  107,  21  L.  R.  A.  560,  37 
Am.  St.  Rep.  621 ;  Townsend  v.  Williams,  117 
N.  C.  330^  23  S.  E.  461.  In  the  Wall  Case, 
supra,  the  general  principle  is  well  stated  as 
follows: 

"But  the  directors,  occupying  a  fiduciary  re- 
lation, are  not  permitted  to  secure  themselves 
against  pre-existing  liabilities  of  the  corpora- 
tion upon  which  they  are  already  bound,  or  for 
money  they  may  have  already  loaned,  when  the 
corporation  is  in  declining  circumstances  and 
Terging  on  insolvency.  They  cannot  be  permit- 
ted to  take  advantage  of  their  intimate  knowl- 
edge of  the  corporation's  affairs  for  their  own 
benefit  at  the  expense  of  the  general  creditors." 

And  In  Pender  v.  Sjp^ight: 

"It  is  the  duty  of  the  directors  of  a  corpora- 
tion as  trustees  of  its  property  for  the  benefit  of 
its  creditors  and  shareholders,  to  administer  the 
trust  for  the  mutual  benefit  of  the  parties  in- 
terested, and  for  them  to  receive  therein  an  ad- 
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vantage  to  themselves  nott  common  to  all  is  a 
plain  breach  of  the  trust  imposed." 

And  in  Illustration  of  the  principle  it  was 

held  in  Graham  v.  Carr,  supra: 

"That  a  director  of  an  insolvent  corporation, 
being  a  surety  for  the  payment  of  corporate 
debts,  cannot  apply  the  proceeds  derived  from 
a  sale  to  him  of  corporate  property  to  the  pay- 
ment of  such  debts.'' 

Again  in  the  second  Whitlocl?:  Case: 

"The  directors  were  reouired  to  surrender  a 
mortgage  they  had  placed  upon  the  corporate  • 
property  and  by  means  of  which  they  had  rais- 
ed money  to  pay  off  corporate  debts  upon  which 
they  were  sureties." 

Whether  the  inhibition  referred  to  is  made 
to  jest  in  strictness  on  the  existence  of  a 
fiduciary  relationship,  or  on  the  ground  of 
fraud,  a  position  approved  in  some  of  the 
cases  (Clark  on  Corporations,  p.  608),  it  is 
very  generally  held  in  this  country  that  a 
breach  of  duty  in  the  respect  suggested  is 
properly  considered  a  legal  wrong,  for  which 
the  ofilcers  participating,  and  at  times  when 
in  negligent  default,  may  be  held  to  an  ac- 
counting to  the  extent  that  their  misconduct 
has  caused  pecuniary  damage  to  other  credi- 
tors.   Mclver  v.  Hardware  Co.,  supra. 

[2]  In  the  present  case  there  is  evidence 
on  the  part  of  plaintiff,  and,  construed  in  ref- 
erence to  the  charge,  the  jury  in  their  verdict 
have  established,  that  the  defendant  corpora- 
tion was  a  qompany  doing  hardware  business 
in  Lexington,  N  C,  having  a  paid-up  capital 
of  $15,000  or  more,  and  in  which  defendant 
Dermot  Shemwell  w^s  president,  one  of  the 
three  directors,  and  stockholder  to  the  amount 
of  |4,500 ;  that  a  second  director,  J*  E.  Foy, 
also  held  stock  to  jthe  amount  of  $4,500,  and 
the  remainder  of  the  said  stock,  to  the 
amount  of  $6,000  or  $7,000,  was  held  by  the 
third  director,  defendant  B.  C.  Young,  who 
was  vice  president  and  secretary  and  treasur- 
er of  the  company ;  that  In  May,  1913,  find- 
ing they  were  in  debt  to  various  parties  to 
an  amount  aggregating  $30,000,  the  ofileers 
in  charge,  Shemwell  and  Young,  under  au« 
thority  confexred,  sold  the  stock  of  goods  in 
bulk  to  a  corporation  known  and  styled  as 
the  "Manning  Hardware  Company"  for  $21,- 
000,  of  which  $11,000  was  paid  in  cash  and 
the  remainder  was  satisfied  and  paid  by  the 
Manning  Company,  assuming  the  payment  of 
$10,000,  and  giving  a  deed  of  trust  on  their 
entire  stock  to  secure  the  same  on  a  debt  of 
$15,000  then  owed  by  defendant  company  to 
the  Planters'  National  Bank,  of  Richmond, 
Va.,  and  on  which  the  individual  def^dant, 
Dermot  Shemwell,  was  an  indorser;  that 
this  ^1,000  paic'j  together  with  the  sum  of 
$1,500  collected  on  the  accounts  and  aggre- 
gating $22,500,  constituted  the  assets  of  de- 
fendant company,  Justifying  a  payment  jp^ 
rata  among  the  creditors  of  75  cents  on  tn^ 
dollar;  that  all  claims  against  the  defend- 
ant corporation  had  been  paid  except  the 
balance  due  the  Planters'  Bank,  amounting 
to  $5,000,  a  debt  of  $2,500  to  the  First  Na- 
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tlonal  Bank  of  Lexington,  of  whicli  Shemwell 
was  president  and  a  large  stockholder/  and 
which  note  also  he  had  indorsed,  and  the 
debt  due  plaintiff  company,  originally  amount- 
ing to  $859.92,  reduced  by  payments  since  the 
sale  to  $592.04 ;  that,  out  of  the  $11,000  cash 
received  as  purchase  price,  there  was  paid 
on  the  balance  of  $5,000,  due  the  Planters' 
Bank,  $2,500,  making  a  total  payment,  on  the 
entire  claim  of  $14,000,  of  $12,500,  or  83% 
cents  on  the  dollar;  that  the  debt  due  the 
First  National  Bank  of  Lexington  was  re- 
duced by  payments  to  $1,100,  making  the 
payment  on  the  claim  of  $1,400  equivalent  to 
56  per  cent.,  and  on  the  debt  due  plaintiff 
there  had  been  payment  Aggregating  $267.88, 
equivalent  to  31  per  cent. 

It  further  appeared  that  the  individual  de- 
fendants, Dermot  Shemwell  and  B.  G.  Young, 
were  at  that  time  In  active  charge  of  the  af- 
fairs of  defendant  company,  and  took  per- 
sonal part  in  directing  the  distribution  of  the 
assets  and  making  the  payment  as  specified, 
and,  on  these  facts  as  accepted  by  the  Jury 
and  under  the  principles  heretofore  stated, 
we  think  that  equality  among  all  the  credi- 
tors was  the  correct  rule  of  distribution,  and 
said  defendants,  in  active  management  and 
control  of  the  assets  of  an  Insolvent  corpora- 
tion, committed  a  breach  of  legal  duty  in 
paying  8S%  per  cent,  on  a  debt  of  $15,000,  in 
which  defendant  Shemwell  was  already  obli- 
gated as  indorser,  and  they  have  been  prop- 
erly charged  with  the  sum  required  to  bring 
the  payments  on  plaintiffs  claim  to  an 
amount  equaling  75  cents  on  the  dollar,  the 
dividend  that  the  assets  Justified. 

It  Is  objected  for  the  appellants  that  the 
corporation,  being  a  going  concern,  had  the 
right  to  prefer  and  pay  any  creditor  that  they 
might  select,  and,  as  a  general  proposition, 
that  is  true,  but,  on  the  facts  of  the  record, 
where  these  appellants,  as  stated,  were  in 
charge  of  the  assets  of  an  Insolvent  corpora- 
tion, they  had  no  right  to  take  advantage  of 
their  position  and  apply  these  assets  to  their 
own  relief  and  benefit  to  the  detriment  and 
injury  of  the  general  creditors,  and  their  do- 
ing so,  as  stated,  constitutes  an  actionable 
wrong,  for  which  they  have  been  properly 
held  to  account.  It  is  further  contended  that, 
while  this  may  be  true  as  to  defendant 
Shemwell,  who  was  an  indorser,  it  may  not 
hold  as  to  defendant  Young,  who,  so  far  as 
appears,  received  no  pecuniary  benefit.  It  is 
recognized  as  correct  doctrine  here  and  else- 
where that  a  cotrustee  Is  not  always  and  nec- 
essarily chargeable  with  the  default  of  a 
trustee,  unless,  as  In  case  of  coadministrators 
when  they  became  so  because  of  signing  the 
same  bond.  Good  faith  and  reasonable  care 
and  diligence  is  the  usual  and  accepted  rule 


of  liability  in  such  cases.  Flsh^  v.  Fisher, 
170  N.  0.  378,  87  S.  E.  113;  In  re  Jones'  Ap- 
peal, 8  Watts  &  S.  143,  42  Am.  Rep.  282.  But 
in  the  present  case  both  of  these  defendants 
were  active  participants  in  the  wrong.  Re- 
ferring to  the  evidence  of  defendant  B.  C 
Young,  given  himself  on  the  subject,  he  testi- 
fied, among  other  things: 

''The  stock  was  sold  in  bulk.  I  was  one  of  the 
directors  at  the  time.  In  the  liquidation  of  the 
affairs  of  the  Davidson  Hardware  Company,  I 
assumed  payment  of  the  accoants,  wrote  most  of 
the  checks,  and  verified  correctness  of  accounts. 
The  checks  were  submitted  to  Mr.  Shemwell  and 
sent  out  to  various  creditors.  They  were  drawn 
on  the  order  of  the  Davidson  Hardware  Compa- 
ny, and  issued  by  the  authority  of  all  of  us." 

On  such  facts,  both  have  been  properly  held 
liable.  Bermlngham  v.  Wilcox,  120  CaL  467, 
52  Pac  822 ;  2  Beach  on  Trusts  and  Trustees, 
{643. 

It  is  further  urged  for  appellants  that 
there  was  evidence  tending  to  show  that  the 
entire  $10,000,  assessed  by  the  purchaser,  was 
not  in  fact  paid  to  the  Planters'  Bank,  but 
only  about  $6,000,  realized  by  a  sale  of  the 
stock  under  the  trustee  some  time  after  the 
purchase.  It  might  sufiSce  In  answer  to  this 
position  to  say  that  it  seems  to  have  been 
submitted  by  his  honor  to  the  Jury  as  one  of 
defendant's  contentions  and  repudiated  by 
them,  and,  in  any  event,  It  should  not  avail 
appellants  on  the  record. 

It  appears  that  goods  to  the  value  of  $21,- 
000,  belonging  to  the  Hardware  Company, 
were  sold  and  transferred  to  the  purchaser 
who  assumed  the  payment  of  $10,000  to  the 
Planters'  Bank,  evidently  with  the  latter's 
consent,  and  a  mortgage  or  deed  of  trust  ex- 
ecuted on  the  entire  stock  being  ample  se- 
curity for  the  claim.  The  effect  of  the  trans- 
action was,  in  our  opinion,  to  substitute  the 
]&f anning  Hardware  Company,  with  the  addi- 
tional security  of  the  deed  of  trust,  as  the 
debtor  instead  of  the  Hardware  Company, 
and,  as  to  the  latter,  amounted  to  a  payment 
of  the  remainder  of  the  purchase  money,  for 
which  the  defendants  should  account  It 
furthermore  appearing  that  Young  immedi- 
ately went  into  the  Manning  Company,  and 
Shemwell  and  Foy  soon  thereafter  became 
stockholders  therein,  and,  if  they  or  the  cred- 
itor, the  Planters'  Bank,  permitted  their  as- 
sets to  be  wasted  or  misapplied  by  their  own 
neglect  or  default.  It  should  in  no  way  be 
visited  on  the  Hardware  Company  or  its 
creditors.  In  our  opinion,  on  the  facts  In  evi- 
dence as  accepted  by  the  Jury  and  under  the 
principles  applicable,  the  cause  has  been  fftii^ 
ly  tried  and  the  liability  of  appellants  cor- 
rectly determined. 

Judgment  for  plaintiff  Is  therefore  affirmed. 

No  error. 
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BURNS  et  aL  ▼.  BURNS  et  al.    (No.  883.) 

(Supreme  Court  of  North  Carolina.     May  1, 

191&) 

1.  Deeds  «=»203— Capacitt  or  Gbantob— Ev- 

IDEN  CS>— AdMISSI  BILITY. 

Though  the  grantor's  mental  capacity  to 
make  a  deed  must  be  determined  as  of  the  date 
the  deed  was  made  evidence  of  his  condition  be- 
fore and  after  such  date  is  generally  admissible, 
especially  in  cases  of  progressive  or  permanent 
mental  disease  or  senile   dementia. 

2.  Appeal  and  Bbbob  <d=s>928(2)  —  Pbestjicp- 

TIONS— InSTBUCTIONS. 

In  suit  to  set  aside  deed  for  grantor's  men- 
tal incapacity,  where  the  charge  was  not  in  the 
record,  the  court  on  appeal  will  assume  that  the 
trial  court  correctly  instructed  as  to  the  date 
when  incapacity  must  exist  in  order  to  avoid 
the  deed. 

Appeal  from  Superior  Court,  Guilford 
County;   Harding,  Judge. 

Suit  by  L.  P.  Bums,  as  executor  of  Z.  A. 
Burns,  deceased,  and  others,  against  Carson 
Burns  and  others.  From  the  Judgment  ren- 
dered, defendants  appeal.    No  error. 

Civil  acticm;  tried  upon  these  issues: 

Did  Z.  A.  Bums  on  September  30,  1014,  have 
sufficient .  mental  capacity  to  execute  the  deed 
of  that  date  which  is  in  controversy  in  this  ac- 
tion?   Answer:   No. 

Did  Z.  A.  Burns  on  October  28,  1914.  have 
sufficient  mental  capacity  to  execute  the  aeed  of 
that  date,  which  is  in  controversy  in  this  ac- 
tion?   Answer:    No. 

From  the  Judgment  rendered,  defendants 
appealed. 

Wilson  &  Ferguson,  of  Greensboro,  and 
Roberson,  Barnhart  &  Smith,  of  High  Point, 
for  appellants.  W.  P.  Bynum  and  R*  C. 
Stmdwick,  both  of  Greensboro,  and  W.  P. 
Uagan,  of  High  Point,  for  appellees. 

BROWN,  J.  Plaintiffs,  chUdren  of  Zlmri 
Bums,  seek  to  set  aside  t\vo  deeds  executed 
by  Mm  to  the  defendants  who  are  also  his 
children.  The  findings  of  the  Jury  eliminate 
the  ground  of  undue  influence,  and  the  five 
assignments  of  error  are  confined  to  the  is- 
sues relating  to  mental  capacity.  These  are 
all  directed  to  the  mllngs  of  the  Judge  In 
receiving  evidence  of  the  condition  of  the 
grantor's  mind  before  and  after  the  date  of 
the  deeds  and  at  periods  of  time  alleged  to 
be  too  remote. 

The  plaintiffs'  evidence  tends  to  prove  that 
at  date  of  execution  of  the  deeds  the  grantor 
was  some  78  years  old;  that  his  second  wife 
died  tn  July,  1914,  about  three  months  before 
their  execution ;  that  his  mental  powers  had 
begun  to  fall  before  this  event  and  grew 
rapidly  worse  afterwards;  and  that  he  had 
three  paralytic  strokes.  The  plaintiffs  offer- 
ed evidence  tending  to  prove  that  his  mental 
powers  began  to  fail  some  time  before  the 
deeds  were  made  and  continued  to  grow  fee- 
ble with  Increasing  years  until  tn  August, 
1916,  he  was  adjudged  a  lunatic  and  died 
in  April,  1917. 

[1]  It  must  be  admitted  that  plaintiffs  have 


offered  much  eyidence  tending  to  prove  that 
the  grantor  was  really  suffering  with  what  Is 
palled  senile  dem^itia  (a  disease  well  known 
to  be  progressive  In  Its  diaracter)  before  and 
at  time  of  the  execution  of  the  deeds,  and 
that  It  continued  until  his  death.  The  rule 
seems  to  be  that  where  Insanity  or  Imbecility 
is  claimed  to  exist  as  the  result  of  disease 
or  the  gradual  decay  of  mental  faculties  at- 
tending great  age,  evidence  offered  that  the 
testator,  before  and  after  the  execution  of 
the  instrument  In  question  had  not  sufficient 
capacity,  is  admissible.  Pinney's  Will,  27 
Minn.  280,  6  N.  W.  791,  7  N.  W.  144 ;  Jones 
on  Ev.  I  482. 

Although  the  maker's  capacity  Is  to  be  de- 
termined by  his  condition  at  the  time  he 
executed  the  Instrument,  evidence  of  mental 
condition  before  and  after  that  date  is  gen- 
erally admissible,  depending  largely  upon  the 
circumstances  of  each  case.  This  Is  especial- 
ly true  in  case  of  a  progressive  or  permanent 
mental  disease.  40  Cyc.  1028, 1029,  and  notes. 
The  reason  for  this  rule  is  well  stated  in 
Dale's  Appeal,  57  Conn.  127,  17  Atl.  757 : 

"When  the  (question  is  one  of  sanity  or  testa- 
mentary capacity  at  a  given  time  upon  the  pre- 
sumption that  the  mind  does  not  ordinarily  pass 
suddenly  and  sharply  from  sanity  or  capacity  in- 
to the  opposite  condition,  nor  from  Uie  latter 
into  sanity  or  capacity,  but  gradually  and  im- 
perceptibly as  day  into  night,  the  law  permits 
the  evidence  to  cover  long  spaces  of  time  in 
either  direction.  Of  course,  it  weakens  as  time 
lengthens  and  in  either  direction  at  last  ceases 
to  be  of  any  force.  All  this,  however,  is  for  the 
jury  to  determine  under  proper  instructionfl 
from  the  court." 

The  authorities  appear  to  be  uniform  in 
holding  that,  where  the  issue  is  whether  the 
instrument  was  obtained  through  undue  In- 
fluence or  executed  while  the  maker  was 
mentally  incompetent,  the  testimony  necessa- 
rily is  permitted  to  take  a  very  wide  range. 
The  point  of  time  to  be  looked  to  In  deter- 
mining the  competency  of  the  maker  is  the 
date  when  the  instrument  was  executed,  but 
the  condition  of  his  mind  both  before  and 
after  is  proper  to  be  considered  In  determin- 
ing what  his  mental  condition  was  when  the 
Instrument  was  executed.  Jones  on  Ev.  § 
482;  Anderson  v.  Cranmer,  11  W.  Va.  662; 
Bannon  v.  Patrick,  136  Ky.  671,  119  S.  W. 
1170,  124  S.  W.  843;  Sim  v.  Russell,  90  Iowa, 
657,  57  N.  W.  601;  Hamburger  v.  Rlnkel, 
164  Me.  407,  64  S.  W.  104.  In  this  last  case 
It  is  said: 

"Evidence  oi  the  condition  of  the  mind  of  a 
testator  before  or  after  making  a  will  is  admit- 
ted, of  course,  for  the  sole  purpose  of  shedding 
light  upon  his  mental  condition  at  the  time  of 
executing  the  will.  ♦  ♦  ♦  And  its  probative 
force  will  be  in  proportion  to  its  proximity^  in 
point  of  time  to  that  date.  This  every  sensible 
juror  is  capable  of  appreciating.  It  is  diffi- 
cult to  say  at  what  degree  of  remoteness  such 
evidence  should  lose  all  probative  value  and  be- 
come inadmissible.  The  trial  court  Can  general- 
ly best  determine  when  the  evidence  is  ol:  a  con- 
dition too  remote  to  have  any  probative  value." 
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It  is  also  generally  held  that  it  is  within 
the  discretion  of  the  trial  court  to  determine 
the  period  of  Inquiry  as  to  the  mental  con- 
dition of  the  testator,  and  its  ruling  on  this 
point  will  not  be  reversed  unless  it  appears 
that  the  discretion  is  abused.  Dumangue  t* 
Daniels,  154  Mass.  483,  28  N.  E.  900;  Howes 
V.  Colbum,  165  Mass.  385,  43  N.  B.  125 ;  Ham- 
burger  t.  Rlnkel,  164  Mo.  398,  64  S.  W.  104. 

[2]  The  charge  of  the  court  is  not  in  the 
record,  as  there  was  no  exception  to  it  We 
assume,  therefore,  that  he  instructed  the 
Jury  correctly  as  to  the  date  when  mental 
Incapacity  must  exist  in  order  to  avoid  the 
deed.  The  form  of  the  issue  is  such  that 
the  Jury  must  have  fully  understood  that  to 
set  aside  the  deeds  the  grantor's  mind  must 
have  lacked  the  necessary  capacity  at  the 
date  they  were  executed.  In  receiving  evi- 
dence upon  that  issue,  we  fail  to  find  any 
abuse  of  discretion  upon  the  part  of  the 
judge,  and  are  of  opinion  he  confined  the  evi- 
dence within  very  reasonable  limita 

No  error. 


a75  N.  C.  466) 

MtlSB  T.  FORD  MOTOR  CO.    (No.  451.) 

(Supreme  Court  of  North  Carolina.     May  1, 

1918.) 

1.  Masteb   and    Servant    ^=3»270(7)— Inju- 
bies— bvidencjc— subsequbnt  rsfaibs. 

As  corroboration  of  existence  of  hole  at 
time  of  injury  to  employd,  repairs  subsequent 
thereto  may  be  shown. 

2.  TBIAL     ^=>25<5  (4)— iNSTBirCTIONS  —  I#imit- 

INO  Pubpose  of  Evidence— Request. 
That  error  may  be  predicated  on  failnre  to 
give  instruction  Umiting  puri>08e  of  evidence  to 
corroboration,  request  therefor  must,  by  pro- 
vision of  Supreme  Court  rule  27  (1S4  N.  O. 
518,  81  S.  E.  xi),  have  been  made. 

8.  Appeal  and  Erbob  ^=»1050  (1)— Habmixss 
Ebbob'— Evidence. 
Testimony  of-  plaintiff  as  to  the  cause  of 
his  injury  was  harmless,  the  evidence  all  tend- 
ing strongly  and  almost  conclusively  to  show  it 
was  so  caused. 

4.  Appeal  and  Ebbob  ^=»1060(1)— Habmless 
Ebbob— Exhibits. 
£3xhibition  of  a  spike  as  being  like,  in  size, 
and.  form,  the  one  claimed  to  have  caused  the 
injury,  and  so  merely  in  explanation,  was 
harmless. 

6.  Pleading  ^s»34(1)  •<—  Libebal  Constbuo- 

TION. 

Under  Revisal  1905,  {  496»  a  pleading  is  to 
be  given  a  liberal  construction  in  favor  of  the 
pleador,  meaning  that  where  it  can  be  seen  from 
general  scope  of  pleading  that  the  party  has  a 
cause  of  action  or  defense,  the  fact  that  it  is 
not  stated  with  technical  accuracy  will  not  be 
so  taken  against  him  as  to  deprive  him  of  it. 

61  Pleading  ^=»367(1)—Cebtainty— Motion. 
If  a  more  definite  allegation  in  a  pleading 
be  deemed  necessary  by  the  opposite  party,  he 
should  move  that  it  be  made  more  certain. 

7.  Pleading  ^s5>430(2)— Vakiancb  —  Imma- 
TEBiAUTT— Statutes. 

Under  Revisal  1905,  §$  515,  516,  unless  lack 
of  correspondence  between  allegations  and  proof 
be  taken  advantage  of  in  the  way  thereby  pro- 
vided, the  variance  is  to  be  deemed  immaterial. 
■<■■■■■  -  ■  ■■  


8.  Tbial  ^=>273—Instbuction8— Objections. 

That  improper  statement  by  the  court  of  a 
party's  contentions  may  be  crround  for  excep- 
tion, the  matter  must  be  called  to  the  judge's 
attention  in  due  time,  so  that  he  can  have  op- 
portunity to  make  correction. 

9.  Damages  ^=>53— Peusonal  Injtjbt—Men- 
TAL  Anguish. 

One  of  the  elements  for  assessment  of  actual 
damages  for  personal  injury  is  mental  anguish. 

10.  Damages  ^=»192— Mental  Anguish-- Ev- 
idence. 

That  damages  for  mental  anguish  may  be  as- 
sessed in  a  personal  injury  case,  there  must  be 
direct  or  circumstantial  evidence  that  the  injury 
was  accompanied  by  such  anguislu 

Appeal  from  Superior  Conrt,  Mecklenbong 
County;  Webb,  Judge. 

Action  by  John  M.  Muse  against  the  Ford 
Motor  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    No  error. 

Action  for  damages.    Plaintiff  alleges  that 
he   was   injured   by   defendant's   negligence 
under  the  following  circumstances:  It  was 
the  duty  of  the  plaintiff,  as  an  employ^  of 
the  def^dant,  to  paint  automol^le  bodies  for 
Ford  cars.     The  painting  is  done  in  this 
way:    The  paint  is  placed  in  an  overhead 
tank  with  a  hose  attached';  underneath  this 
overhead  tank  is  what  is  called  the  drip 
pan,  which  is  in  the  shape  of  a  square  with 
an  open  end.     The  automobile  bodies  are 
placed  on  trucks,  the  bodies  being  longer  and 
broader  than  the  truciks,  and  so  project  from 
the  sides  and  ends  of  the  trucks.    The  truck 
with  the  automobile  body  on  it  is  then  run 
into  the  open  end  of  the  drip  pan,  and  the 
paint  is   sprayed  on   the   body  hy  use  of 
the  hose  attachment  to  the  overhead  paint 
tank.     The  plaintiff  averaged   putting  one 
coat  of  paint  on  about  100  bodies  per  day. 
It  was  the  duty  of  the  plaintiff  to  pull  the 
truck  with  the  body  on  it  away  from  the 
drip  pan,  as  soon  as  he  had  sprayed  it  with 
a  coat  of  paint,  to  make  room  for  spraying 
another  body.    There  was  a  hole  worn  in  the 
cetuent  floor  just  in  front  of  the  drip  pan, 
over  which   it  was  necessary   to  pass  the 
trucks   in    carrying   the   automobile    bodies 
in  and  out  from  the  drip  pan.    Standing  in 
the  hole  were  two  iron  spikes  from  one  to 
two  inches  high.    These  spikes,  at  the  time 
in  question,  were,  as  plaintiff  alleges,  serv- 
ing no  useful  purpose,  but  had  been  negli- 
gently left  standing  in  the  roadway  of  the 
trucks.     The  antomoblle  bodies  which   the 
plaintiff  was  required  to  paint  weighed  about 
480  pounds.     On  or  about  the  27th  day  of  July, 
1J917,  the  plaintiff  took  out  several  trucks 
with  bodies  thereon  from  the  drip  pan  after 
spraying  the  same^  the  trucks  starting  with- 
out trouble  from  off  the  sheet  iron  upon 
which  they  were  standing,  but  when  they 
reached  the  defective  place  in  the  floor  above 
described^  and  on  account  of  the  wheels  of 
the  trucks  striking  the  hole  in  the  floor  and 
the  iron  spikes,  the  plaintiff  received  a  jerk 
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or  strain  which  mptnred  him,  and  caused 
him  to  have  a  painful  hernia. 

Defendant  denies  all  allegations  of  negli- 
gence, InclQdlng  this  allegation  (No.  7)  of 
the  complaint: 

"That  there  was  a  hole  in  the  cement  floor 
just  in  front  of  the  drip  pan,  over  which  it  was 
necessary  to  pass  the  trucss  in  carrying  the 
automobile  bodies  in  and  out  from  the  drip 
pan ;  that  this  hole  was  about  12  or  16  inches 
square  or  larger,  and  from  an  inch  to  two  inches 
deep." 

Evidence  was  admitted/  over  defendant's 
objection,  that  repairs  had  been  made,  after 
the  accident,  to  the  cement  floor  of  the  ga- 
rage, where  plaintiff  alleges  there  was  a 
hole  and  a  spike.  There  were  other  excep- 
tions, which  are  noted  in  the  opinion  of  the 
court  by  WALKER,  J. 

The  jury  returned  a  verdict,  finding  that 
there  was  negligence  which  proximately 
caused  the  injury,  but  that  there  was  no 
contributory  neglig»ice,  and  assessed  the 
damages.  Defendant  appealed  -from  the 
judgment  thereon. 

Chase  Brenlzer,  of  Charlotte,  for  appel- 
lant Stewart  i&  McRae,  of  Charlotte,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
ilbove).  We  have  not  set  out  the  evidence, 
charge,  and  objections  of  the  defendant  ex- 
tensively, but  have  stated  so  much  of  them 
as  will  be  necessary  for  a  consideration  of 
the  assignments  of  error. 

[1,2]  First.  The  evidence   as    to    repairs 

was  competent  in  ohe  view  of  the  case.    It 

comes  within  the  exception  to  the  general 

rule  that   such  evidence  is  not  admissible 

to  show  negligence.     It  seems  to  us  that 

Tise  V.  ThomasviUe,  151  N.  C.  281,  65  S.  B. 

1007,  is  directly  in  point,  as  the  plaintiff, 

in  that  case,  was  permitted  to  show  that  a 

hole  was  filled  up,  as  proof  of  the  condition 

existing  at  the  time  of  the  injury,  and  to 

<»ontradict  or  corroborate  witnesses.   We  said 

in  Pearson  v.  C?lay  Co.,  162  N.  C.  224,  225, 

78  S.  E.  73: 

*^o  show  that  a  hole  into  which  he  had  fall- 
en, as  he  had  testified,  had  been  filled  up  after 
the  occurrence  not  to  prove  negligence,  but  to 
contradict  defendant's  assertion  that  the  hole 
was  not  there  at  the  time  of  the  alleged  fall,  it 
having  been  filled  up." 

In  Railroad  Co.  v.  Hawthorne,  144  U.  S. 

202,  12  Sup.  Ct  591,  36  L.  Ed.  405,  it  was 

said,  in  discussing  the  rule: 

"Upon  this  question  there  has  been  some  dif- 
ference of  opinion  in  the  courts  of  the  several 
states.  But  it  is  now. settled,  upon  much  con- 
sideration, by  the  decisions  of  the^  highest  courts 
of  most  of  the  states  in  which  the  question  has 
arisen,  that  the  evidence  is  incompetent,  because 
the  taking  of  such  precautions  against  the  fu« 
ture  is  not  to  be  construed  as  an  admission  of 
responsibility  for  the  past,  has  no  legitimate 
tendency  to  prove  that  the  defendant  has  been 
negligent  before  the  accident  happened,  and  is 
calculated  to  distract  the  minds  of  the  jury 
from  the  real  issue  and  to  create  a  prejudice 
against  the  defendant,"  citing  many  cases,  and 
among  others  Morse  v.  Bailroad,  80  Minn.  465, 


16  Nt  W.  358 ;  Corcoran  v.  Peekskill,  108  N.  T. 
151,  15  N.  E.  309;  RaUroad  v.  Clem.  123  Ind. 
15,  23  N.  E.  965,  7  L.  R.  A.  588,  18  Am.  St. 
Rep.  303. 

Part  of  the  above  quotation  was  taken 
from  the  opinion  of  Judge  Mitchell,  de- 
livered by  him  in  Morse  v.  Railroad,  supra. 
This  court  adopted  the  same  rule  in  Lowe  v. 
Elliott,  109  N.  C.  581.  14  S.  E.  51,  and  ap- 
proved what  is  above  quoted  from  the  opin- 
ion of  Mitchell,  J.,  in  Morse  v.  Railroad, 
citing  three  other  cases — Dougan  v.  Trans- 
portation Co.,  56  N.  Y.  1,  Sewell  v.  Cohoes, 
11  Hun  (N.  Y.)  626,  and  Balrd  v.  Daly,  68 
N.  Y.  547.  The  case  of  Lowe  v.  Elliott  was 
approved  In  Myers  v.  Lumber  Co.,  129  N.  C. 
252,  39  S.  E.  960;  Aiken  v.  Manufacturing 
Co.,  146  N.  C.  324,  59  S.  E.  696;  Tise  v.  Thom- 
asville,  supra;  Boggs  v.  Mining  Co.,  162  N. 
C.  393,  78  S.  E.  274.  See  Lockhart  on  Evi- 
dence, §  168.  But  there  are  exceptions  to 
this  rule,  some  of  which,  with  the  reason  for 
the  rule,  are  stated  In  29  Cyc.  616,  617,  61fi^ 
and  in  the  authorities  which  we  have  al- 
ready dted.  In  this  case  the  defendant  de 
nled  that  the  hole  and  spike  were  of  the 
character  described  by  the  defendant,  anc* 
this  evidence  tended  to  corroborate  the  plain 
tiff  and  his  witnesses.  This  kind  of  test! 
mony  should  be  carefully  explained  to  thr 
jury  by  the  court,  and  they  should  be  in 
structed  not  to  consider  it  as  evidence  of 
negligence,  but  should  confine  it  strictly  U 
the  purpose  for  which  it  is  admitted.  Bu'* 
If  the  Judge  fails  to  do  so,  it  is  not  reversi- 
ble error,  unless  he  was  asked  for  a  special 
instruction  thus  restricting  it.  Rule  27  (164 
N.  0.  548^  81  S.  B.  xi);  Tise  v.  Thomas ville. 
STipIra,  where  it  is  said  asi  N.  C.  282,  65  S. 
E.  1007): 

"It  was  competent  to  show  that  the  repairs 
were  made  afterwards— not  that  the  repairs 
were  evidence  tending  to  prove  negligence,  but 
simply  to  prove  their  date  to  contradict  the  de- 
fendant's witnesses.  Westfeldt  v.  Adams,  135 
N.  G.  601,  47  S.  E,  816.  The  evidence  was 
also  competent  in  corroboration  of  the  plaintiff's 
evidence  of  the  existence  of  the  hole  at  that 
time  and  place.  The  defendant  contends  that, 
in  this  view,  the  conrt  should  have  instructed 
the  jury  that  this  evidence  was  admitted  onlv 
in  corroboration.  But  rule  27  (140  N.  C.  662 
[53  S.  E.  viii])  provides  that  this  is  not  error, 
'^unless  the  appellant  asks,  at  the  time  of  ad- 
mission, that  it  be  restricted.'  Hill  v.  Bean, 
150  N.  C.  437  [64  S.  E.  212J.  Indeed,  it  does 
not  appear  that  the  judge  did  not  ^ive  a  proper 
instruction.  The  presumption  is  that  he  did, 
as  there  is  no  exception  that  he  did  not.  State 
V.  Powell,  106  N.  C.  638  [11  S.  E.  191]:  State 
V.  Brabham,  108  N.  O.  706  [13  S.  E.  217]; 
Byrd  V.  Hudson,  113  N.  C.  211  [18  S.  E.  209]." 

[8]  Second.  The  testimony  of  the  plain- 
tiff as  to  the  cause  of  his  injury  was  harm- 
less. He  stated  that  he  felt  the  severe  pain 
immediately  after  he  had  received  the  in- 
jury. He  had  no  hernia  before,  and  there 
was  scarcely  any  evidence  to  show  that  the 
hernia  was  not  caused  by  the  jerking  of  his 
body  by  the  truck;  but,  on  the  contrary.  It 
all  tended,  strongly  and  almost  conclusively, 
to  show  that  it  was  so  caused* 
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[4]  Third,  l^e  exhibition  of  a  spike,  not 
the  one  which  was  In  the  hole,  was  likewise 
harmless.  It  was  offered,  not  to  identity  it 
as  the  one  which  caused,  or  helped  to  ^ause, 
the  injury,  but  as  being  like  it  In  size  and 
form,  for  the  purpose  of  giving  the  jury 
some  light  upon  the  question,  as  to  whether 
the  spike  was  at  all  Instrumental  In  injur- 
ing the  plaintiff  Gike  a  map  or  diagram  is 
used  in  some  cases),  and  as  evidence  it  was 
merely  explanatory. 

[5]  Fourth.  We  have  read  the  complaint 
carefully,  and  are  of  the  opinion  that  there  L«j 
sufficient  allegation  therein  as  to  the  dog- 
ging of  the  truck's  wheels.  We  must  give  it 
u  liberal  construction.  Blackmore  v.  Winders, 
144  N.  0.  215,  50  S.  B.  874;  Brewer  v. 
Wynne,  164  N.  O.  467,  70  S.  E.  947;  Talley 
V.  Granite  Co.,  174  N.  C.  445,  93  S.  E.  995: 
Simmons  v.  Roper  L.  Co.,  174  N.  C.  220,  93 
S.  E.  736.    Tn  the  first  of  these  cases  we  said: 

"The  uniform  rule  prevailing  under  our  pres- 
ent system  is  that,  for  the  purpose  of  ascertain- 
ing the  meaniog  and  determining  the  effect  of  a 
pleading,  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  be- 
tween the  parties.  Revisal,  {  495.  This  does 
not  mean  that  a  pleading  shall  be  construed  to 
say  what  it  does  not,  but  that  if  it  can  be  seen 
from  its  general  scope  that  a  party  has  a  cause 
of  action  or  defense,  though  imperfectly  alleged, 
the  fact  that  it  has  not  been  stated  with 
technical  accuracy  or  precision  will  not  be  so 
taken  against  him  as  to  deprive  him  of  it.  Buie 
V.  Brown,  104  N.  C.  335  [10  S.  E.  465].  As  a 
corollary  of  this  rule,  therefore,  it  may  be 
said  that  a  complaint  cannot  be  overthrown  by 
a  demurrer,  unless  it  be  wholly  Insufficient.  If 
in  any  portion  of  it,  or  to  any  extent,  it  pre- 
sents facts  sufficient  to  constitute  a  cause  of  ac- 
tion, or  if  facts  sufficient  for  that  purpose  can 
be  fairly  gathered  from  it,  the  pleading  will 
stand,  however  Inartificially  it  may  have  been 
drawn,  or  however  uncertain,  defective  or  re- 
dundant may  be  its  statements;  for,  contrary 
to  the  common-law  rule,  every  reasonable  in- 
tendment and  presumption  must  be  made  in  fa- 
vor of  the  ''♦I'^'xlnr  It  must  be  fatally  defective 
before  it  can  be  rejected  as  insufficient." 

[6]  This  is  as  to  the  sufficiency  of  the 

pleading.     If  a  more  definite  allegation  be 

deemed  necessary  by  the  opposite  party,  he 

should  ask,  by  motion,  that  it  be  made  more 

certain.    Mulllnax  v.  Herd,  174  N.  C.  607. 

94  S.  E.  426.    Speaking  to  an  objection  that 

there  was  a  variance  between  an  allegation 

of  general  and  special  damages  and  the  proof, 

we  said  recently  in  Conrad  v.  Shuford,  174  N. 

a  719,  94  S.  E.  424,  that: 

**  'The  mere  fact  that  she  did  not  enumerate 
all  of  the  particulars  of  her  general  damages 
did  not  deprive  her  of  the  right  to  prove  them.' 

♦  ♦  ♦  All  the  injuries  which  the  plaintiff  suf- 
fered as  a  result  of  the  collision  are  quite  plain- 
ly charged  to  have  been  caused  directly  and 
immediately  by  the  negligent  and  recklesn  act 
of  the  defendants  in  running  by  her  vehicle  and 
scaring  her  team.  The  description  of  the  in- 
juries was  not  as  exact  as  it  might  have  been 
made,  but  sufficiently  definite.  The  pleader  is 
not  required  by  the  rule  to  go  into  an  account 
of  minute  details  and  to  specify  every  muscle 
that  ached  and  every  nerve  that  throbbed,  ©v«»ry 
contusion  or  fracture,  and  every  racking  pain. 

*  *  *  If  a  more  definite  statement  of  the  in- 
juries was  desired,  the  defendant  could  have 


asked  for  a  bill  of  particulars,"  citing  seyeral 
cases. 

[7]  As  to  the  objection  that  there  is  a  vari- 
ance between .  allegation  and  proof.  We  can 
well  repeat  here  what  was  said  in  Simm<ms 
T.  Roper  Ia  Ck).,  174  N.  C.  228,  93  S.  B.  736: 

"The  defendant's  next  position  is,  that  there 
was  a  variance  between  the  allegations  and  the 
proof;  but  we  think  the  complaint  is  suffi- 
ciently broad  in  its  allegations,  when  considered 
under  the  liberal  construction  to  which  it  is 
entitled  by  our  Code,  to  include  a  cause  of  ac^ 
tion  such  as  corresponds  with  the  evidence,  esr 
pecially  section  6,  which  is  more  general  in  its 
allegations.  Besides,  if  there  was  any  lack  of 
correspondence  between  the  allegations  and 
the  proof,  Revisal,  §§  515  and  516,  provides 
how  a  party  may  take  advantage  of  it;  and 
when  the  procedure  there  presented  is  not  fol- 
lowed, the  variance  is  deemed  immaterial,  un- 
der section  515." 

We  conclude,  therefore,  that  there  was  no 
substantial  variance,  and  certainly  none; 
which  in  the  state  of  the  record  is  available 
to  the  defendant. 

[81  Fifth.  If  the  court  improperly  stated 
the  contentions  pf  defendant,  the  matter 
should  have  been  called  to  the  Judge's  atten- 
tion in  due  time,  so  that  he  could  have  an  (^ 
portunlty  to  correct  his  statement  of  them. 
Otherwise  they  are  not  ground  for  exception. 
State  V.  Johnson,  172  N.  C.  920,  90  S.  E 
426;  Jeffress  v.  Railroad  CJo.,  158  N.  (X  215, 
73  S.  B.  1013;  State  v.  Blackwell,  162  N.  C. 
672,  78  S.  E.  316. 

[1, 10]  Sixth.  In  actions  for  personal  In- 
juries, one  of  the  elements  for  the  assessment 
of  actual  or  compensatory  damages  is  mental 
anguish.  The  rule  of  damages  In  suc^  cases 
is  stated  in  Wallace  v.  Railroad  Co.,  104  N.  C. 
442,  452,  10  S.  B.  552,  553  (where  the  plaintiff 
was  injured  by  defendant's  negligence),  as 
follows: 

"In  this  class  of  cases  [injury  by  negligence}, 
the  plaintiff  is  entitled  to  recover  as  damages 
one  compensation  for  all  injuries,  past  and 
prospective,  in  consequence  of  the  defendant's 
wrongful  or  negligent  acts.  These  are  ander> 
stood  to  embrace  indemnity  for  actual  nursing 
and  medical  expenses  and  loss  of  time,  or  loss 
from  inability  to  perform  ordinary  labor,  or  ca- 
pacity to  earn  money.  Plaintiff  is  to  have  a 
reasonable  satisfaction  (if  he  is  entitled  to 
recover)  for  loss  of  both  bodily  and  mental  pow- 
ers, or  for  actual  suffering,  both  of  body  and 
mind,  which  are  the  immediate  and  necessary 
consequences  of  the  injury." 

The  rule,  as  thus  formulated,  was  taken 
from  3  Sutherland  on  Damages  (1st  Ed.)  p. 
261,  and  is  sustained  by  many  cases  here  and 
elsewhere.  Osborn  v.  Leach,  135  N.  C.  633, 
47  S.  E.  811,  66  L.  R.  A.  648.  and  cases  which 
are  collected  in  the  Anno.  Edition  of  104  N.  C. 
452,  10  S.  E.  552.  Two  of  the  more  recent 
cases  in  which  the  rule  was  approved,  as 
being  •**ull  and  comprehensive,"  are  Patter- 
son V.  Nichols,  157  N.  C.  407,  73  S.  B.  202,  and 
Rushing  v.  Railroad  Co.,  149  N.  C.  161,  163, 
62  S.  E.  890.  Of  course  there  must  be  direct 
or  circumstantial  evidence  from  which  the 
Jury  may  infer  that  the  injury  was  accom- 
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panied  by  mental  anguish,  and  there  was  sach 
in  this  case,  as  appears  in  the  record. 

We  have  carefully  examined  and  consider- 
ed all  of  the  defendant's  exceptions,  and 
have  reached  the  conclusion  that  the  rulings 
of  the  learned  presiding  Judge  were  free  from 
error,  and  that  the  case  was  correctly  tried 
in  all  respects. 

No  error. 


a75  N.  C.  46B) 

In  re  GROOM.     (No.  274.) 

(Supreme  Court  of  North   Carolina.     May  1$ 

1918.) 

1.  Habeas  Cobpus  ^=»113(3),  114— Appeals— 
Ckbtiobabi. 

An  appeal  will  not  lie  from  a  judgment 
refusing  to  discharge  a  prisoner  on  habeas  cor- 
pus; the  remedy,  if  any,  being,  by  certiorari, 
which  is  addressed  to  the  sound  discretion  of 
the  court 

2.  Habeas  Corpus  ^=»114— Right  to  Wbit— 

jT7D01fSNT.0F   OOMPETSNT   TRIBUNAL. 

On  certiorari  to  review  a  judgment  refusing 
to  discharge  a  prisoner  on  habeas  corpus,  where 
it  appeared  that  petitioner  was  in  custody  un- 
der a  subsisting  judgment  of  the  superior  court 
which  had  never  been  performed,  and  which  was 
regularly  entered  in  a  criminal  action  of  which 
the  court  had  conceded  jurisdiction,  petitioner 
is  not  entitled  to  discharge  in  view  of  Revisal 
1905,  f  1822,  providmg  that  application  for 
habeas  corpus  shall  be  denied  where  persons  are 
committed  or  detained  by  virtue  of  the  final 
order,  judgment,  or  decree  of  a  competent  tri- 
bunal of  civil  or  criminal  jurisdiction. 
8.  Habeas  Corpus  ^=3>11&— Conclusiveness 
OF  Refusal— Collateral  Attack. 

A  judgment  on  habeas  corpus  refusing  to 
discharge  petitioner  imports  verity,  and  evi- 
dence cannot  be  heard  m  a  collateral  proceed- 
ing tending  to  impeach  it. 

Petition  by  Lee  Croom  for  certiorari  to 
review  a  judgment  in  habeas  corpus  refusing 
to  discharge  petitioner  from  custody.  Peti- 
tion denied. 

This  is  a  petition  for  a  certiorari,  in  lieu 
of. an  appeal,  to  review  a  judgment  on  a 
writ  of  habeas  corpus,  refusing  to  discharge 
the  defendant  from  custody.  The  facts  set 
forth  in  the  petition  are  as  follows: 

(1)  At  January  term,  1915,  of  the  superior 
court  of  Pender  county,  the  petitioner,  Lee 
Croom,  entered  a  plea  of  guilty  to  an  indictment 
charging  him  wiui  an  assault  with  a  deadly 
weapon,  and  he  was  sentenced  to  a  term  of 
imprisonment  of  six  months  in  jail  and  assigned 
to  work  on  the  public  roads  of  Sampson  county, 
capias  to  issue  on  February  15,  1915. 

(2)  The  capias  was  issued  on  said  judgment 
on  February  15,  1915,  but  the  petitioner  was 
not  arrested  thereunder. 

(3)  That  at  March  term,  1917,  of  said  court, 
it  being  made  to  appear  that  the  petitioner 
had  served  no  part  of  his  term  of  imprison- 
ment and  was  at  large,  another  capias  issued, 
and  the  defendant  was  arrested  and  began  his 
term  of  imprisonment. 

(4)  That  the  petitioner  thereupon  sued  out  a 
writ  of  habeas  corpus  before  Bond,  J.,  which 
was  duly  heard,  but  no  order  or  judgment  was 
rendered  thereon^  althoufl[h  the  petitioner  was 
not  required  to  begin  serving  his  term. 

(5)  That  thereafter  another  capias  was  is- 
sued against  the  defendant  and  he  was  taken 
into  custody,  and  he  then  applied  for  the  writ 


of  habeas  corpus  before  Lyon,  J.*  who,  after 
hearing  the  matter,  refused  to  discharge  the 
petitioner,  holding  that  he  was  lawfully  in  cus- 
tody under  the  judgment  of  January  term, 
1915. 

(6)  That  the  petitioner  thereupon  offered  to 
appeal  from  the  said  judgment  of  Judge  Lyon, 
but  he  was  refused  this  right  upon  the  ground 
that  his  remedy  to  review  his  judgment  was  by 
certiorari,  and  thereupon  this  petition  for  cer- 
tiorari has  been  filed  m  this  court. 

McClammy  &  Burgwin,  of  Wilmington,  for 
petitioner.  J.  S.  Manning,  Atty.  Gen.,  and 
R.  H.  Sykes,  Asst  Atty.  Gen.,  for  the  State. 


ALLEN,  J.  [1]  His  honor  held  correctly 
that  an  appeal  would  not  lie  from  his  judg- 
ment refusing  to  discharge  the  defendant 
from  custody  (In  re  HoUey,  154  N.  C.  163, 
e&  S.  B.  872),  and  the  remedy,  if  any,  is  by  a 
petition  for  a  writ  of  certiorari  which  Is 
addressed  to  the  sound  discretion  of  the 
court.  Ice  (36.  r.  Railroad,  125  xT.  O.  17, 
34  S.  E.  100.  If  this  was  not  the  rule,  the 
criminal  law  could  not  be  administered,  and 
it  would  be  with  diflSculty  that  any  judgment 
of  imprisonment  could  be  executed,  as  the 
writ  of  habeas  corpus  always  issues,  when 
legally  applied  for,  because  the  staftute  (Re- 
visal, I  1828)  subjects  a  judge  who  r'&fuses  to 
entertain  the  petition  to  a  penalty  of  $2,500, 
and  if  his  judgment  can  be  reviewed  by  ap- 
peal, or  if  the  certiorari  issues  as  of  right, 
the  sentence  of  imprisonmeUt  might  be  sus- 
pended indefinitely  between  the  superior  and 
the  Supreme  Court 

[2]  We  must  then  examine  the  petition  for 
the  certiorari,  and  when  we  do  so  we  find  that 
the  petitioner  is  in  custody  under  a  judgment 
of  the  superior  court  which  has  never  been 
performed,  and  which  was  regularly  entered 
in  a  criminal  action  of  which  the  court  had 
jurisdiction,  and  that  this  judgment  has  not 
been  set  aside  or  modified.  The  power  to 
enter  the  judgment  is  not  contested,  and, 
when  this  power  is  conceded,  it  follows  that 
the  petitioner  was  not  entitled  to  be  discharg- 
ed, as  the  Revisal,  §  1822,  provides  that  ap- 
plication to  prosecute  the  writ  of  haueas 
corpus  shall  be  denied  "(2)  where  persons  are 
committed  or  detained  by  virtue  of  the  final 
order,  judgment  or  decree  of  a  competent 
tribunal  of  dvil  or  criminal  jurisdiction." 

[3]  The  judgment,  as  entered  upon  the  rec- 
ord, imports  verity,  and  neither  Judge  Bond 
nor  Judge  Lyon  had  authority  to  hear  evi- 
dence in  a  collateral  proceeding  tending  to 
impeach  it,  nor  could  they  refuse  to  deal  with 
it  as  valid  and  binding,  and  their  action  in 
the  premises  was  controlled  by  this  principle. 

The  practice  upon  petitions  for  the  writ  of 

habeas   corpus  is  stated   very   clearly   and 

accurately  by  Justice  Hoke  in  the  Holley 

Case,  in  which  he  says  at  page  109  of  154  N. 

C,  at  page  874  of  69  S.  E.: 

''It  would  produce  inextricable  confusion  to 
permit  one  judge  of  equal  and  concurrent  juris- 
diction to  question  and  interfere  with  the  final 
judgments  of  another,   or   to   deal   with   such 
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hearings  on  any  other  principle.  And  in  de- 
termining this  question  of  power  the  court  is 
confined,  as  heretofore  stated,  to  the  record 
proper  and  the  judgment  itself.  It  is  not 
permitted  that  the  testimony  or  the  rulings 
therein  should  be  examined  into,  nor  that  mat- 
ters fairly  in  the  discretion  of  the  presiding 
judge  should  be  reviewed  or  that  judgments 
erroneous  in  the  ordinary  acceptation  of  the 
term  should  be  questioned.  The  hearing  is  con- 
fined to  the  record  and  judgment,  and  relief 
may  be  afforded  only  when  on  the  record  itself 
the  judgment  is  one  clearly  and  manifestly  be- 
yond the  power  of  the  court,  a  statement  of 
the  doctjine  supported  in  numerous  and  authori- 
tative decisions  here  and  elsewhere.  Ex  parte 
McCown,  139  N.  O.  95  [51  S.  E.  957,  2  L.  R. 
A.  (N.  S.)  60ai ;  In  re  Schenck,  74  N.  O.  607 ; 
In  re  Swan,  150  U.  S.  637  [14  Sup.  Ct.  225, 
37  L.  Ed.  1207] ;   In  re  Coy,  127  N.  C.  [127  U. 


»f 


S.]  731  [8  Sup.  Ct  1263.  32  L.  Ed.  274]. 

The  petition  for  the  certiorari  is  therefore 
denied,  because  it  appears  upon  the  face  of 
the  petition  that  the  petitioner  Is  not  entitled 
to  his  discharge. 

Petition  denied. 


(176  N.  C.  533) 

HORTON  ▼.  WIIiSON.     (No.  606.) 

(Supreme  Court  of  North  Carolina.     May  15, 

1918.) 

1.  Principal  and  Surety  ^=»123(1)— Notes- 
Notice  OF  Dishonor. 

Surety,  being  primarily  liable,  is  not  enti- 
tled to  notice  of  dishonor. 

2.  Bills  and  Notes  ^=>396  ^  Liia*bilitt  of 
Indorser— Notice  of  Dishonor. 

Since  an  indorser  does  not  undertake  to  pay 
absolutely,  he  is  entitled  to  notice  of  dishonor, 
and  is  not  liable  unless  such  notice  is  giyen. 

8.  Bills  and  Notes  <&=:>416— **Notic8  of  Dis- 
honor' '— SUFJTICIENT. 
Telling  indorser's  son,  the  day  before  a 
note  fell  due,  that  it  would  not  be  paid,  and  that 
indorser  would  be  held  liable,  is  not  notice  of 
dishonor. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Notice 
of  Dishonor.] 

Appeal  from  Superior  CJourt,  Yancey  CJoun- 
ty;  Ferguson,  Judge. 

Action  in  justice  court  by  l^.  P.  Horton 
against  Li.  £3.  Wilson.  From  Judgment  ren- 
dered on  appeal  to  superior  court,  defend- 
ant appeals.    Reversed. 

J.  Bis  Ray,  of  Burnsville,  for  appellant 

BROWN,  J.  Plaintiff  sues  to  recover  of 
defendant  as  indorser  on  a  note  payable  to 
defendant  and  indorsed  to  plaintiff.  The  note 
was  secured  by  a  mortgage  on  a  mare  and 
mule.  The  defense  is  lack  of  notice  of  dlsp 
honor.  The  motion  to  nonsuit  should  have 
been  sustained. 

The  defendant,  being  an  indorser,  comes 
within  the  cases  of  Perry  v.  Taylor,  148  N.  O. 
362,  62  S.  E.  423 ;  Sykes  r.  Everett,  107  N.  C. 
600,  83  S.  E.  585 ;  Houser  v.  Fayssoux,  168 
N.  C.  1,  83  S.  E.  692,  Ann.  Cas.  1917B,  835. 

[1,2]  A  surety  is  a  maker  of  a  note,  and 
is  primarily  liable  for  the  debt,  and  Is  not 
entitled  to  notice  of  dishonor,  while  an  in- 


dorser Is  liable  conditicxiany,  and  does  not 
undertake  to  pay  absolutely,  bat  only  after 
notice  of  dishonor,  and  is  entitled  to  such  no- 
tice. 

[3]  There  is  no  evidence  of  notice  of  dis- 
honor through  the  mail  or  otherwise.  Notice 
to  defendant  by  plaintiff,  given  the  day  be^ 
fore  the  note  became  due^  that  the  note 
would  fall  due  the  next  day,  that  plaintiff 
had  been  informed  that  the  maker  of  the 
note  could  not  pay  it,  and  that  he  intended 
to  hold  defendant  liable  for  balance  due  on 
it  after  selling  mortgaged  property  is  Insuf- 
ficient notice  of  nonpayment  Notice  of  dis- 
honor must  be  given  after  the  note  is  dis- 
honored by  nonpayment  when  due  and  not 
before  it  1b  due.  A  note  cannot  be  said  to 
be  dishonored  by  the  maker  until  after  it 
matures.  Notice  given  to  an  indorser  before 
maturity  and  before  default  of  the  maker, 
in  anticipation  of  a  default.  Is  a  nullity. 
Daniel  on  Neg.  Inst.  (6th  Ed.)  by  Calvert,  f 
1035.    In  this  case  plaintiff  testified: 

"I  did  not  present  the  note  to  Mr.  Wilson  or 
tell  him  that  Honeycutt  had  failed  to  pay  it, 
but  I  did  tell  his  son  the  day  before  the  note  was 
due." 

This  is  not  notice  of  dishonor.   The  motion 

to  nonsuit  is  allowed. 

Reversed. 


a76  N.  a  710 

LUCAS  V.  HARDIN.      (No.   474.) 

(Supreme    Court    of    North    Carolina.      May 

15,  19ia) 

1.  Factobs  ^=>66— Reception  op  Pbopebtt 
ON  Consignment— Refusal  to  Account  ok 
Demand— Pbima  Facie  Case. 

When  defendant  admitted  that  he  received 
the  property  of  plaintiff  receiver's  company  on 
consignment,  and  evidence  was  offered  tending 
to  prove  that  he  refused  after  demand  to  ac* 
count  for  the  same,  plaintiff  made  out  a  prima 
facie  case  for  the  value  of  the  property,  and 
motion  to  nonsuit  was  properly  denied. 

2.  Limitation  of  Actions  ^=>53(5)— Stat- 
XJTE  of  Limitations— Refusal,  to  Account 
^Advebse  Relationship. 

Where  a  company  delivered  property  to  de- 
fendant on  consignment,  the  statute  of  limita- 
tions began  to  run  on  the  claim  of  the  receiver 
of  such  company  against  defendant  for  the  val- 
ue of  the  property  from  the  time  when  defend- 
ant refused  to  account  to  the  company,  so  that 
the  relationship  between  him  and  it  became  ad- 
verse. 

• 

Appeal  from  Superior  0>urt,  Randolph 
County;   Cllne,  Judge. 

Action  by  O.  H.  Lucas,  receiver  of  the 
Keystone  Farm  Machine  Company,  against 
J.  L.  Hardin.  From  Judgment  for  plaintiff, 
defendant  appeals.    No  error. 

This  is  an  action  brought  by  O.  H.  Lacas, 
receiver  of  the  Keystone  Farm  Machine 
Company,  to  recover  the  value  of  certain 
plows  or  cultivators  consigned  to  the  defend- 
ant in  1907  or  1908,  which  were  guaranteed 
to  do  good  satisfactory  worls.  The  action  was 
commenced  July  5,  1913. 

The  defendant  does  not  allege  a  counter- 
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tiaim  for  breach  of  gaaranty,  bat  did  offer 
evidence  tending  to  prove  that  the  plows  or 
cultivators  were  unsatisfactory,  and  that 
he  notified  the  madiine  company  in  1908  that 
he  held  them  subject  to  its  order.  The  plain- 
tiff offered  evidence  to  the  contrary,  and  also 
that  no  demand  was  made  on  defendant  until 
August  15,  1910. 
The  Jury  returned  the  following  verdict: 

(1)  Were  the  cultivators  in  question  shipped 
by  the  Keystone  Farm  Machine  Company  to 
the  defendant  upon  a  consignment  contract? 
Answer:  Yes. 

(2)  Is  plaintiff's  canse  of  action  barred  by 
the  statute  of  limitations?    Answer:  No. 

(3)  What  amount,  if  anything,  is  the  plaintiff 
entiued  to  recover  of  the  defendant?  Answer: 
One  hundred  dollars. 

The  first  issue  was  answered  by  consent  of 
parties,  and  the  controversy  was  as  to  the 
statute  of  limitations.  The  defendant  ex- 
cepted to  the  parts  of  the  charge  on  the  stat- 
ute of  limitations.  Judgment  was  rendered 
in  favor  of  the  plaintiff  on  the  verdict,  and 
defendant  appealed. 

Hammer  &  Moser,  for  appellant.  Bruce 
Graven,  of  High  Point,  and  G.  H.  King,  of 
Ashboro,  for  appellee. 

PER  CURIAM.  [1]  When  it  was  admitted 
that  the  defendant  received  the  property 
of  the  machine  comimny  on  consignment  in 
1907  or  1908,  and  evidence  was  offered  tend- 
ing to  prove  that  he  refused,  after  demand, 
to  account  for  the  same,  the  plaintiff  made 
out  a  prima  fade  case,  and  his  honor  could 
not  do  otherwise  than  deny  the  motion  to 
nonsuit 

[2]  The  finding  upon  the  plea  of  the  stat- 
ute of  limitations  d^ended  upon  the  time 
when  the  relationship  between  the  parties 
became  adverse,  the  plaintiff  contending  it 
was  in  August,  1910,  which  was  within  three 
years  of  the  commencement  of  the  action,  and 
the  defendant  in  1908,  more  than  three  years, 
and  this  question  was  submitted  to  the  Jury 
under  instructions  free  from  error. 

No  error. 


a75  N.  C.  645) 

WOODY  V.  CAROLINA  SPRTJOB  CO. 

(No.  511.) 

(Supreme  Court  of  North  Carolina. 
May  15,  1918.) 

1.  EVIDEITCE   «E3»182~SeC0NDABT  EVIDKNCfB^ 
AjJTHENTICITT. 

Evidence  of  genuineness  of  lost  letter  held 
insufficient  to  warrant  admission  of  testimony 
of  its  contents. 

2.  Evidence  ^=»182— 4Secondabt  Evidence^ 
authenticitt. 
To  warrant  admission  of  testimony  of  con- 
tents of  lost  letter,  there  must  be  proof  of  the 
handwriting,  or  other  evidence  of  genuineness. 

8.  Appeal  and  Esbob  ^=>105(K1)'-HabmiiESs 

EbBOB— AOHIBSION    OF  EVIDENCE. 

In  servant's  action  for  injuries  while  under 
treatment  of  surgeon  under  allegation  that  the 
master  employed  the  surgeon,  where  the  master 
alleged  that  as  stakeholder,  it  deducted  sur- 
geon's pay  from  employes'  wages,  admission  of 


testimony  of  contents  of  lost  unauthenticated 
letter  alleged  to  have  been  written  by  an  officer 
of  l^e  master,  stating  that  servants  must  pay 
the  surgeon  or  be  disdiarged,  was  not  harmless. 

Appeal  from  Superior  Court,  Yancey 
County;    Ferguson,  Judge. 

Action  by  Q.  B.  Woody  against  the  Caro- 
lina Spruce  Company.  Judgment  on  verdict 
for  plaintiff,  and  defendant  appeals.  New 
trial  granted. 

Tbe  plaintiff  sought  to  recover  damages  for 
an  injury  to  his  arm  while  he  was  in  the 
service  of  the  defendant,  and  under  the  treat- 
ment of  its  surgeon,  as  plaintiff  alleged.  De- 
fendant denied  that  the  surgeon  had  been  em- 
ployed by  it.  In  order  to  prove  his  allega- 
tion that  the  surgeon  was  employed  by  defend' 
ant,  plaintiff  introduced  a  letter  which,  he 
alleged,  was  signed  by  O.  S.  Aldrlch,  presi- 
dent and  general  manager  of  defendant,  and 
received  by  Milt  Dellinger,  one  of  defendant's 
employes,  who  testified  that  it  had  been  de- 
stroyed, and  that  he  thought  C.  S.  Aldrii^'s 
name  was  at  the  bottom  6t  it,  but  he  was  not 
sure.  It  came  to  him  in  the  mail.  The  letter 
stated  that,  **if  we  (employes)  did  not  pay 
the  doctor's  bill,  we  had  to  leave  the  job." 
It  was  written  on  a  letter  bead  of  the  Caro- 
lina Spruce  Company;  its  name  at  the  top 
and  C.  S.  Aldrich  at  the  bottom.  Dr.  d  S. 
Aldrlch  testified  that  he  did  not  write  such 
a  letter,  or  authorize  any  one  else  to  write 
it,  and  it  was  not  his  letter,  and  that  Dr. 
Smith  was  not  employed  by  the  company,  or 
connected  with  it,  and  that  he  never  dis- 
charged any  employ^  for  failure  to  pay  a 
doctor's  fee,  nor  authorized  any  one  to  do  so. 
The  relevancy  of  this  letter  as  evidence,  tf 
it  is  competent,  will  appear  by  the  statement 
that  plaintiff  claimed  that  Dr.  Smith  was  de- 
fendant's surgeon,  and,  as  such,  attend- 
ed him  when  his  arm  was  broken,  and  neg^ 
ligently  failed  to  treat  it  properly  or  with 
reasonable  surgical  skill;  while  defendant 
alleged  that  Dr.  Smith  had  not  been  so  em- 
ployed by  it,  and  was  not  its  surgeon,  but 
that  he  was  the  surgeon  of  the  employes  only, 
who  paid  him  by  the  month;  the  defendant, 
by  consent  of  the  parties,  merely  having 
agreed  to  retain  the  amount  due  by  the  em- 
ployes from  their  wages  and  pay  It  to  the 
doctor  for  them,  and  that  the  defendant  had 
no  other  Interest  in  the  matter. 

The  court  admitted  .the  letter,  and  defend- 
ant excepted.  There  was  another  exception, 
which  is  stated  in  the  opinion  of  the  court. 
Verdict  assessing  damages  for  the  plaintiff 
at  $3,500,  and  from  the  judgment  thereon 
the  defendant  appealed. 

Pless  ft  Winbome,  of  Marion,  for  appel- 
lant. 6.  E,  Gardner,  of  Burnsville,  and 
Hudgins,  Watson  ft  Watson,  of  Marion,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1 , 2]  It  is  perfectly  evident  from  a 
reading  of  the  case  that  the  witness  Milt 
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DelUnger  did  not  know  who  had  written  the 
letter  except  by  his  Inference  from  what  he 
saw  on  Its  face,  .which  he  Imperfectly  and 
doubtfully  recalled;  the  letter  having  been 
lost  or  destroyed.  What  he  stated  that  he 
saw  was  not  sufficient  to  authenticate  the 
letter,  or  to  fix  the  defendant,  through  Its 
president,  as  the  author  of  It  The  general 
rule  as  to  the  proof  of  the  genuineness  of  a 
letter  or  telegram,  and  its  admissibility  as 
evidence,  Is  thus  stated  in  25  Ency.  of  Law, 
at  page  876: 

^'Ordinarily,  the  general  rule  of  law  relative 
to  the  admission  of  letters  in  evidence  apply  to 
telegrams  A  telegram  is  not  admissible  as  evi- 
dence in  the  absence  of  proof  of  the  handwrit- 
ing, where  the  original  message  is  offered,  or 
of  other  evidence  of  its  genuineness." 

This  statement  of  the  law  Is  approved  in 
Reynolds  t.  Hinrlchs,  16  S.  D.  602,  94  N.  W. 
694,  which  cites  Burt  t.  Winona,  etc.,  R.  Co., 
31  Minn.  472,  18  N.  W.  285,  289.  To  the 
same  effect  is  Adams  v.  M.  Lumber  Ck).,  32 
Minn.  216,  19  N.  W.  735.  It  is  held  in  those 
cases  that  a  letter  or  telegram  does  not  nec^ 
essarily  prove  itself,  and  that  there  must  he 
some  evidence  of  the  handwriting  of  the  per- 
son whose  name  is  signed  to  it,  or  some  oth- 
er proof  of  his  signature  to  the  letter,  or  of 
his  authority  for  the  sendiug  of  it,  or  other 
proof  of  its  genuineness,  and  that  without 
such  proof  there  is  nothing  to  show  that  it 
was  not  the  act  of  a  stranger.  Any  other 
rule  might  open  wide  the  door  to  fraud  and 
imposition.  Lockhart  on  Evidence  says,  at 
section  96: 

**Before  letters  are  admissible  in  evidence 
there  must  be  some  nroof  that  thej  are  genuine. 
They  may  be  identined  by  the  writer,  the  hand- 
writing of  the  writer  mav  be  proved,  etc.,  but 
some  satisfactorjr  proof  of  their 'authenticity  is 
absolutely  essential,"  citing  McLeod  v.  Bullard, 
84  N.  O.  615 ;  Michael  v.  Foil,  100  N.  C.  178, 
6  S.  E.  264,  6  Am.  St.  Rep.  577;  Rencher  v. 
Aycock,  104  N.  C.  144,  10  S.  E.  132 ;  Trust  Co. 
V  Benbow,  135  N.  C.  303,  47  S.  E.  435 ;  Ed- 
wards V.  Erwin,  148  N.  C.  429,  62  S.  E.  545, 
16  Ann.  Cas.  393. 

We  held  in  Tyson  v.  Joyner,  139  N.  O.  69, 
51  S.  E.  803,  that  the  introduction  of  a  note, 
with  the  name  of  a  party  Indorsed  on  it,  is 
no  evidence,  by  itself,  that  he  Indorsed  it, 
which  was  approved  in  Bank  v.  Drug  Co., 
152  N.  0.  142,  67  S.  E.  253,  50  L.  R  A.  (N. 
S.)  581,  136  Am.  St  Rep.  821 ;  Worth  Co.  v. 
Feed  Co.,  172  N.  C.  342,  90  S.  E.  295 ;  Mid- 
gette  V.  Basnight,  173  N.  C.  18,  91  S.  E.  353; 
Moon  V.  Simpson,  170  N.  C.  335,  87  S.  B. 
118.  There  must  be  proof  of  the  handwriting, 
or  other  evidence  of  its  genuineness.  It  was 
not  shown  here  that  the  letter  in  question 
was  part  of  a  correspondence  between  Del- 
linger  and  Aldrich,  or  that  it  was  a  reply  to 
a  letter  from  Dellinger,  nor  is  there  any  cir- 
cumstance of  sufficient  probative  force  shown 
to  make  even  a  prima  facie  case  of  its  au- 
thenticity. It  was  just  assumed  that  Aldrich 
sent  it,  because  his  name  was  subscribed  to 
it,  which  he  testified  was  not  his  signature, 
and  there  is  other  evidence  to  show  that  it  is 
not 


[3]  The  plaintiff  contends  that  the  letter 
was  harmless,  if  incompetent  but  wd  do  not 
agree  with  him.  There  was  positive  testi- 
mony to  the  effect  that  Dr.  Smith  had  not 
been  employed  by  the  defendant  &nd  that 
the  latter  was  not  responsible  for  his  acts. 
The  contents  of  the  letter  tended  to  show 
that  he  was  not  dealing  independently  with 
the  employes,  as  contended  by  the  defend- 
ant but  that  he  was  in  the  defendants  em- 
ploy,  as,  if  the  letter  is  genuine,  it  showed 
defendant's  interest  in  having  the  money 
paid  to  Dr.  Smith,  and  that  it  was  not  mere- 
ly a  stakeholder,  as  between  the  parties,  or 
only  an  intermediary.  It  was  introduced,  of 
course,  for  that  reason,  and  must  have  had 
much  weight  with  the  jury.  When  properly 
considered,  it  was  a  strong  piece  of  evidence, 
if  not  the  strongest  the  plaintiff  introduced, 
and  notwithstanding  the  positive  statement 
of  Dr.  Smith  that  he  was  not  employed  by 
defendant,  and  of  Aldricb  that  the  doctor 
had  no  connection  whatever  with  the  com- 
pany, it  undoubtedly  contributed  to  the  re- 
sult, which  was  contrary  to  the  direct  and 
positive  testimony  of  these  witnesses.  It 
may  be  that  the  verdict  is  correct,  but  we 
cannot  know  whether  it  is  or  not,  when  it 
was  allowed  to  be  influenced  by  incompetent 
evidence.  It  would  appear  that  plaintiff 
thought  it  was  valuable  evidence  to  contra- 
dict defendant's  version  of  the  business  con- 
nection between  it  and  the  surgeon,  and  it 
was  stated  here,  without  contradiction,  that 
it  was  so  used  in  the  discussion  before  the 
jury. 

The  two  cases  (Phillips  v.  St.  Louis,  etc., 
Ry.  Co.,  211  Mo.  419,  111  S.  W.  109,  17  L.  R. 
A.  [N.  S.]  1175,  and  Nations  v.  Ludlngton, 
etc..  Lumber  Co.,  133  La.  657,  63  South.  257, 
48  L.  R.  A.  [N.  &]  535,  Ann.  Cas.  1916B, 
471),  cited  by  the  plaintiff,  as  showing  that 
the  letter  was  harmless,  are  very  different 
tn  their  facts  from  this  case.  In  both  of 
them  there  was  no  dispute  as  to  the  employ- 
ment of  the  surgeon  by  the  defendants,  and 
the  question  was  as  to  the  extent  of  the  com- 
panies* liability  for  their  acts.  In  one  of 
them  the  surgeon  was  specially  employed 
by  the  defendant  and  in  the  other  he  was 
employed  In  a  hospital  owned  by  the  defend- 
ant. Collecting  the  fees  monthly  by  the  com- 
pany, in  each  of  those  cases,  was  only  a 
method  of  reimbursing  itself  for  the  salary 
or  compensation  it  was  bound  by  its  contract 
to  pay  to  the  surgeon.  The  contract  in  the 
Nations  Case,  as  the  court  says,  showed  that: 

''Beyond  making  the  weekly  contribution,  the 
employes  took  no  ^art'  in  procuring  medical  aid. 
The  company  retamed  that  function  in  its  owb 
hands." 

In  the  other  case  it  was  dear  that  the 
company  also  retained  that  function,  as  it 
owned  the  hospital  in  which  the  doctor  was 
employed.  Those  two  cases  were  like  Guy  v. 
Lanark  Fuel  Co.,  72  W.  Va.  728»  79  S.  EL 
941,  48  L.  R.  A.  (N.  S.)  536^  where  it  is  said 
in  the  first  headnote: 
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'A  master  who  employs  a  phTridan  to  treat 
his  employes,  and  collects  smaU  monthly  fees 
from  their  wages,  aU  of  which  he  turns  over  to 
the  physician  as  his  compensation,  is  not  liahle 
for  the  physician's  malpractice,  unless  he  is 
negligent  in  selecting  or  retaining  him." 

And  In  the  opinion,  72  W.  Va.  at  page  731, 

79  S.  E.  at  page  942,  48  L.  R.  A.  (N.  S.)  at 

page  538: 

•*To  entitle  plaintiff  to  recover,  it  is  necessary 
to  prove  two  things:  (1)  That  the  malpractice 
of  Dr.  Nelson  was  the  proximate  cause  of  her 
injury;  and  (2)  that  defendant  was  negligent 
in  selecting  or  in  retaining  him.  Defendant  was 
under  no  legal  obligation  to  provide  a  physician 
and  surgeon  for  its  employes;  but,  having  as- 
sumed to  do  80,  it  was  bound  to  exercise  rea- 
sonable care  to  select  a  competent  and  skillful 
one." 

In  our  case  the  question  relates  solely  to 

the  employment  of  the  physician,  and  not  to 

the  company's  liability  for  his  acts.     The 

case,«  therefore,  is  within  the  rule  we  have 

stated,  and  which  was  applied  by  this  court 

to  facts  similar  to  those  in  this  case  in  Beard 

V.  Railroad  Co.,  143  N.  C.  140,  55  S.  B.  506, 

where  it  is  said: 

*' Among  other  testimony  regarding  the  dis- 
charge of  plaintiff,  defendant  proposed  to  intro- 
duce two  letters  purporting  to  be  signed  by  the 
plaintiff,  which  ne  denied  writing  or  sending. 
Defendants  witness,  assistant  superintendent, 
testified  'that  he  received  in  due  course  through 
the  mail  the  letter,'  etc.  The  letter  was,  upon 
plaintiff's  objection^  excluded.  We  concur  with 
his  honor's  ruling  in  this  respect.  While  it  is 
well  settled  that  where  it  is  shown  that  a  letter 
was  addressed,  stamped,  and  mailed  there  is  a 
presumption  that  it  was  received  by  the  ad- 
dressee, it  cannot  be  that  tike  receipt  of  a  let- 
ter purporting  to  be  signed  by  a  person  is  any 
evidence  that  it  was  written  by  such  person. 
No  authorities  are  cited  to  sustain  the  excep- 
tion." 

See,  a&o,  Foushee  v.  Owen,  122  N.  0.  360, 
29  S.  B.  770. 

There  Is  another  exception,  which  need 
not  be  considered,  as  it  may  not  be  again 
presented. 

New  triaL 

076  N.  C.  649) 

JULIAN  T.  DANIEL.     (No.  476.) 

(Supreme  Court  of  North  Carolina.     May  15, 

1918.) 

1.  Marbiage   ^=>25<6)— Licenses— Penalties 
—Question  for  Court. 

In  an  action  under  Revisal  1905,  §|  2088, 
2090,  against  register  of  deeds  for  penalty  pre- 
scribed by  the  latter  section  for  issuing  license 
for  marriage  of  a  girl  under  18  years  of  age 
without  making  reasonable  inquiry,  where  there 
was  no  conflict  in  the  testimony,  question  of  rea- 
sonable inquiry  was  one  of  law  for  the  court. 

2.  Marriage    ^s»25(5)— Licenses— Penalties 
—"Reasonable  Inquiry." 

The  issuing  of  a  license  after  office  hours  for 
the  marriage  of  a  girl  under  18  years  of  age, 
upon  statements  and  affidavits  of  the  prospective 
husband  and  his  friend,  both  unknown  to  defend- 
ant, register  of  deeds,  and  statements  of  another 
who,  although  known  to  defendant,  informed 
him  that  he  did  not  know  the  girl,  did  not  with- 
out any  efEort  to  communicate  with  the  girl's 
parents  or  relatives,  accessible  by  telephone, 
constitute  "reasonable  inquiry"  within  Revisal 


1905,  §  2090,  prescribing  penalty  for  issuing 
license  for  marriage  of  a  girl  under  18  years  of 
age  without  making  reasonable  inquiry. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Inquiry.] 

Appeal  from  Superior  Court,  Davie  Coun- 
ty;  CUne,  Judge. 

Action  by  C.  J.  Julian  against  J.  S.  Daniel. 
Judgment  for  plaintilf,  and  defendant  ap- 
peals.   No  error. 

Civil  action  to  recover  of  defendant,  the 
register  of  deeds  of  Davie  county,  the  pen- 
alty of  $200,  allowed  by  the  statute  (sections 
2088  and  2090  of  the  Revisal)  for  having  is- 
sued a  marriage  license  for  plaintiff's  daugh- 
ter, Nona  Thelma  Julian,  then  al>out  16 
years  of  age,  to  one  Floyd  Kincaid,  without 
the  consent  of  her  parents  and  without  rea- 
sonable inquiry  as  to  her  age,  she  being  at 
the  time  under  the  age  of  18.  There  was  no 
claim  or  evidence  that  any  written  consent 
had  been  given  by  the  parents,  guardian,  etc., 
and,  on  the  issue  as  to  reasonable  inquiry, 
the  material  testimony  was  as  follows:. 

"C.  J.  Julian,  the  plaintiff.  I  live  in  Rowan 
county,  six  or  seven  miles  from  Cooleemee,  N. 
C,  and  have  been  living  around  there  for  20 
years.  My  daughter,  Nona  Thelma  Julian,  who 
was  married  to  Floyd  Kincaid  on  the  14th  day 
of  April  A.  D.  1917,  was  bom  on  March  23, 
1901,  and  was  just  a  little  past  16  years  of  age 
at  the  time  of  her  marriage.  A  few  weeks  after 
the  birth  of  Nona  Thelma  Julian,  my  wife,  in 
my  presence,  entered  her  name  and  the  date  of 
her  birth  in  the  family  Bible,  and  this  (exhibits 
the  family  Bible  and  testifies  that  the  .name 
is  correct)  is  the  entry  she  made  'Nona  Thelma 
Julian  was  born  March  the  23,  1901.'  Floyd 
Kincaid  had  been  to  my  house  to  a  party,  but 
I  did  not  know  that  'he  was  going  to  see  my 
daughter,  Nona  Thelma  Julian.  I  found  on 
Sunday,  after  they  had  obtained  marriage  li- 
cense at  Mocksville,  N.  C,  to  get  married,  that 
they  were  married.  It  was  a  runaway  marriage, 
and  I  did  not  give  my  consent.  I  called  for  uie 
register  of  deeds  at  Mocksville,  N.  C,  over  the 
telephone,  and  a  man  answered,  who  said  he  was 
the  register  of  deeds  for  Davie  county.  I  asked 
him  if  Floyd  Kincaid  had  secured  marriage  li- 
cense for  Nona  Thelma  Julian,  and  he  said  he 
did." 

Cross-examination : 

*'My  daughter  and  Sloyd  Kincaid  lived  near 
Second  Creek  branch  in  Rowan  county,  N.  C. 

1  had  nothing  against  him,  and  did  not  threaten 
to  run  my  daughter  away  from  home.  He  did 
not  visit  my  home,  was  only  there  one  time. 
If  other  times,  he  slipped  in.  I  could  not  tell 
you  how  they  are  getting  along;  we  are  peace- 
able. G.  D.  Daniels,  witness,  is  a  first  cousin 
to  my  daughter.  He  lives  three  miles  from  me 
around  the  road,  and  has  been  living  there  for 

2  years.  I  have  been  married  twice  and  Nona 
Thelma  Julian  is  the  daughter  of  my  first  wife." 

Grover  Swicegood,  a  witness  for  the  plain- 
tiff, testified  as  follows  (direct  examination): 

"I  live  in  Davie  county.  On  or  about  the 
14th  day  of  April,  1917,  in  company  with  J.  C. 
Shepard,  Mr.  Barnes,  Kincaid,  and  Daniels, 
Floyd  Kincaid  applied  for  license  to  marry 
Nona  Thelma  Julian.  The  register  of  deeds  call- 
ed me  in  from  the  machine,  and  asked  me  if  I 
knew  the  parties  applying.  I  told  him  that 
I  knew  Kincaid,  but  I  did  not  know  the  girl, 
Nona  Thelma  Julian,  and  that  I  did  not  know 
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tiie  witness  Daniels,  and  tliat  I  did  not  know  the 
ffirrs  age." 

Gross-examination : 

"I  have  known  Floyd  Kincaid  ahont  8  years 
and  Mr.  Daniels,  the  defendant,  about  7  years. 
I  never  knew  G.  D.  Daniels,  the  witness,  at  all. 
I  went  to  school  with  Floyd  Kincaid  one  win- 
ter, and  think  he  was  about  21  years  old,  and  he 
is  all  right  as  far  as  I  know." 

Redirect  examination: 

*'I  did  not  know  the  girl,  and  there  was  no 
one  there  who  did  know  her." 

Recross-examination : 

"The  witness  G.  D.  Daniels  was  in  the  ma- 
chine, and  sajd  that  was  his  name,  but  I  did 
not  know  him." 

The  witness  Swicegood  was  later  recalled 
by  the  court,  and  testified  further  as  fol- 
lows: 

"Question  by  the  court:  What  did  the  register, 
Mt.  Daniel,  say  to  you?  Answer:  He  came  to 
the  door  and  called  to  me  to  come  in,  and  I 
went  in,  and  he  asked  me  if  I  knew  the  parties 
applying  for  license,  and  I  told  him  I  knew 
Kincaid  and  did  not  know  the  girl  or  the  other 
witnesses,  and  he  asked  me  if  there  was  any 
trouble,  and  I  told  him  none  that  I  knew  of.  Q. 
Was  there  anything  else  said?  (By  the  Court) 
A.  Not  that  I  remember." 

The  defendant,  a  witness  in  his  own  be- 
half, testified  as  follows: 

"J.  S.  Daniel,  the  defendant,  testified  as  fol- 
lows (direct  examination):  I  have  been  register 
of  deeds  for  Davie  county  for  3  years.  I  issued 
a  marriage  license  for  Nona  Thclma  Julian  and 
Floyd  Kincaid.  Mr.  Kincaid,  Mr.  Daniels,  Mr. 
Swicegood,  and  Mr.  Barnes  and  another  gentle- 
man in  the  machine  I  did  not  know  came  to  my 
house*  about  6  o'clock  p.  m.  I  came  up  to  the 
office  with  them.  Kincaid  and  Daniels  came 
injto  the  office  and  said  there  was  no  trouble: 
that  the  girl  was  19  years  old ;  that  they  lived 
near  her  and  had  gone  to  school  with  her:  Mr. 
Swicegood  said  that  he  knew  Kincaid,  and  that 
they  did  not  run  away  as  he  knew  of.  I  swore 
Kincaid  and  Daniels  on  the  Bible  after  reading 
the  oath  to  them.  Swicegood  said  that  he  had 
known  Kincaid  for  7  or  8  years,  and  that  he 
(Kincaid),  was  a  good  man  as  far  as  he  knew; 
that  he  did  not  luiow  the  witness  G.  D.  Dan- 
iels." 

The  oath  taken  by  E^lncaid  and  Daniels 
was  as  follows: 
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'F.  A.  Kincaid  and  G.  D.  Daniels,  being  duly 
sworn,  say:  That  the  parties  applying  for  li- 
cense are  of  lawful  age,  and  that,  so  far  as  he  is 
informed  and  believes,  there  is  no  lawful  cause 
or  impediment  forbidding  said  marriage. 

*'F,  A.  Kincaid. 
"G.  D.  Daniels. 
"Sworn  to  and  subscribed  before  me.  this  14th 
day  of  April,  1917.  J.  S.  DanieL" 

Gross-examination : 

"I  had  closed  my  office  and  was  at  home 
in  the  afternoon  when  a  man  by  the  name  of 
Kincaid  came  to  my  home  for  a  marriage  li- 
cense. I  did  not  know  him,  and  did  not  know 
where  he  lived.  I  have  parties  who  live  in  town 
to  come  as  late  as  9  o'clock  p.  m.  for  license. 
I  knew  some  of  the  parties  in  the  crowd,  but 
did  not  know  the  girl.  They  said  they  lived 
in  this  county.  The  only  one  in  the  crowd 
whom  I  knew  was  Mr.  Swicegood,  and  he  told 
me  he  did  not  know  the  girl,  Nona  Thelma 
Julian.  I  knew  there  were  telephones,  but  did 
not  telephone  to  Gooleemee  or  any  other  place, 
and  did  not  ask  the  sheriff  of  the  county  con- 
cerning it.  I  thought  all  the  parties  were  citi- 
lens  of  Davie  county  and  lived  near  Cooleemee, 


N.  O.  I  did  not  think  it  was  my  dnty  to  make 
any  inquiry  other  than  taking  their  oath  and 
having  them  sign  the  same.  I  did  not  think  it 
was  my  duty  to  find  some  one  who  knew  the 
girl.  I  made  no  farther  inquiry  except  taking 
the  oath  of  Mr.  Kincaid  and  Mr.  Daniels.  I 
never  swore  Mr.  Swicegood." 

Redirect  examination: 

"I  asked  George  Daniels  if  he  knew  her  age^ 
and  he  said  she  was  his  first  cousin,  and  that 
he  had  known  her  all  his  life." 

Plaintiff  also  introduced  the  family  Bi- 
ble, etc. 

On  the  issue  as  to  reasonable  Inquiry,  his 
honor  was  of  opinion,  and  so  construed  tb» 
inquiry,  that  on  the  entire  testimony,  if  be- 
lieved by  the  jury,  including  that  of  de- 
fendant, no  reasonable  inquiry  had  been 
made. 

•  There  was  verdict  for  plaintiff.  Judg- 
ment, and  defendant  excepted  and  appealed, 
assigning  for  error  chiefly:  (1)  The  charge 
of  his  honor  on  the  second  issue  as  Indicated. 
(2)  For  that,  on  the  facts  in  evidence,  the 
question  of  reasonable  inquiry  should  have 
been  submitted  to  the  Jury.     . 

A.  T.  Grant,  Jr.,  of  MocksviUeb  for  appel- 
lant T.  Frank  Hudson,  of  Spencer,  and  J. 
G.  Hudson  and  T.  G.  Furr,  both  of  Salisbuiy, 
for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  There  is  no  substantial  difference,  <m 
the  testimony  relevant  to  the  issue,  and,  un- 
der our  decisions  on  the  subject,  his  honor 
correctly  held  that  the  question  of  reason- 
able inquiry  was  one  of  law  for  the  court 
Gray  y.  Lentz,  173  N.  C.  346^  91  S.  E.  1024, 
L.  R.  A.  1917B,  863;  Joyner  v.  Harris,  157 
N.  0.  296,  72  S.  B.  970;  Furr  t.  Ji^mston, 
140  N.  C.  157,  52  S.  E.  664;  Joyner  v.  Rob- 
erts, 114  N.  C.  389,  19  S.  E.  645.    ' 

[2]  And  on  the  record  and  facts  in  evidence 
we  concur  also  in  his  honor's  ruling  that,  in 
this  instance,  no'  reasonable  inquiry  was 
made.  We  have  held,  in  several  well-consid- 
ered cases,  that  where  a  matter  of  this  kind 
necessarily  depends  upon  Inquiry,  the  r^:is- 
ter  of  deeds  must  seek  his  infonnation  from 
persons  known  by  him  to  be  reliable  or,  if 
unknown^  Identified  and  approved  by  some 
reliable  person  known  to  be  reliable.  As- 
suredly so  when,  as  in  this  case,  such  sources 
of  information  are  open  to  him  and  readily 
accessible.  This  test  of  responsibility,  laid 
down  by  Associate  Justice  Connor  in  Trolin- 
ger  ▼.  Boroughs,  133  N.  O.  312,  45  S.  E.  662, 
as  the  proper  construction  of  the  statute  and 
the  fair  deduction  of  the  cases  interpreting 
the  same,  was  again  formally  stated  by  the 
same  learned  judge  in  Furr  v.  Johnston,  140 
N.  G.  157,  52  S.  E.  664,  and  has  been  repeat- 
edly approved  and  applied  by  the  court  in 
sustaining  recoveries  for  this  penalty.  Gray 
V.  Lentz,  supra;  Joyner  ▼.  Harris,  supra; 
Morrison  v.  Teague,  143  N.  O.  186,  55  S.  £. 
521 ;  Agent  v.  Willis,  124  N.  C  29,  32  S.  B. 
322;  Cole  v.  Laws,  104  N.  C.  651,  10  S.  E. 
172.    In  iUustraUon  of  the  position.  It  was 
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held  In  Morrison  ▼.  l^agne,  Associate  Justice 

Brown  dellyering  the  opinion,  that : 

"In  an  action  against  a  register  of  deeds  to  re- 
cover the  penalty  under  Revisal,  §  2090,  for  is- 
suing a  marriage  license  contrary  to  its  provi- 
sions, where  Vie  uncontradicted  evidence  showed 
that  the  register  took  the  word  of  the  prospec- 
tive bridegroom  and  his  friend,  neither  of  whom 
he  knew,  as  to  the  age  of  the  young  lady,  and 
made  no  further  inquiry  of  any  one,  the  court 
should  have  given  the  plaintifiTs  prayer  for  in- 
struction that  as  a  matter  of  law  defendant 
faUed  to  make  reasonable  inquiry  as  to  the  age 
of  plaintiff's  daughter/' 

And,  in  Cole  v.  Lffws,  supra: 

"When  a  register  of  deeds  issues  a  license  for 
the  marriage  of  a  woman  under  18  years  of  age, 
without  the  assent  of  her  parents,  upon  the  ap- 
plication of  one  of  whose  general  character  for 
reliability  he  was  ignorant,  and  who  falsely  stat- 
ed the  age  of  the  wpman,  without  making  any 
further  inquiry  as  to  his.  sources  of  Information, 
heldf  that  he  had  not  made  such  reasonable  in- 
quiry into  the  facts  as  the  law  required,  and  he 
incurred  the  penalty  for  the  neglect  of  nis  duty 
in  that  respect" 

And,  In  Joyner  v.  Harris: 

"It  is  not  a  reasonable  inquiry  by  the  re^s- 
ter  of  deeds  as  to  the  age  of  the  prospective 
bride  which  will  relieve  him  of  the  penalty  of 
Revisal,  §  2088,  forbidding  the  issuing  of  a  li- 
cense for  the  marriage  of  a  woman  under  18 
years  of  age  without  the  consent  of  the  person 
designated  by  the  statute  for  him  to  rely  solely 
upon  the  answers  of  those  whom  he  did  not 
know,  but  merely  trusted  because  of  their  man- 
ner and  appearance,  their  information  as  to  the 
age  of  the  woman  appearing  to  depend  only  up- 
on what  she  had  told  them,  and  when  by  the 
exercise  of  reasonable  care  and  diligence'  a 
means  of  obtaining  reliable  information  could 
have  been  made  available.  Cole  v.  Laws,  104  N. 
C.  651  [10  S.  E.  172]:  Morrison  v.  Teague,  143 
N.  O.  186  [55  S.  B.  521]  cited  and  applied." 

In  the  cases  cited  for  defendant  (Walkrer 
▼.  Adams,  109  N.  O.  481, 13  S.  E.  907,  Bowles 
▼.  CJochran,  93  N.  O.  398,  and  othetrs),  all  of 
them,  so  far  as  examined,  except  Harcam  v. 
Marsh,  130  N.  O.  154,  41  S.  B.  6,  the  register 
acted  upon  information  of  parties  known  to 
hlin  who  professed  also  to  be  cognizant  of  the 
facts,  and  where  there  was  no  reason  for  him 
to  suspect  the  truth  of  their  statements.  The 
case  of  Harcum  v.  Marsh,  to  which  we  were 
also  dted  by  defendaixt,  has  been  disapproved 
In  subsequent  decisions  as  tfot  beiilg  a  help- 
ful guide  to  the  true  interpretation  of  the 
statute.  Gray  v.  Lentz,  supra;  Trolinger  v. 
Boroughs,  supra. 

Recurring  to  the  testimony,  it  appears  that 
this  was  a  runaway  match,  where  a  license 
was  issued  by  def^idant  for  the  marriage  of 
plaintiff's  daughter,  residing  with  him  at  the 
time,  and  who  was  <Hily  16  years  of  age; 
where  no  ccmsent  of  any  kind  had  been  giv- 
en, and  the  father  did  not  know  or  have  any 
reason  to  believe  that  the  young  man  had 
been  paying  bis  daughter  attention  likely  to 
result  in  marriage;  that  on  the  occasion  In 
question  a  party  of  foul:  men  came  to  his 
home  in  an  automobile  about  6  o'clock  p.  m., 
after  office  hours,  and  applied  for  a  license 


for  the  marriage  of  Floyd  Kincaid,  one  of 
the  party,  to  plaintlfl^s  daughter,  Nona  Thel- 
ma,  not  present;  that  the  defendant  prac- 
tically issued  the  license  on  the  statements 
of  the  prospective  husband  and  his  young 
friend,  calling  himself  O.  D.  Daniels,  neither 
of  whom  was  known  to  the  register;  that 
the  witness,  Swlcegood,  who  was  known  to 
the  register,  told  him  tiiat  he  did  not  know 
the  girl  nor  know  her  age,  and  that  he  did 
not  know  the  witness  Daniels ;  that  he  knew 
Kincaid,  and  did  not  know  anything  against 
him.  It  further  appeared  that  the  father 
lived  at  Cooleemee,  a  village  in  Rowan  coun^ 
ty,  near  the  Davie  county  line,  and  had  done 
so  for  20  years  past,  accessible  by  telephone, 
and  no  effort  was  made  to  communicate  with 
the  father  or  any  of  the  girl's  relatives. 
The  witness  Swlcegood,  recalled  by  the  court, 
stated  that  the  register  came  to  the  door  and 
called  the  witness  in  and  asked  him  if  he 
knew  the  parties  applying  for  license,  and 
that  the  witness  replied  that  he  knew  Kin- 
caid, but  did  not  know  the  girl  or  the  other 
witnesses,  and.  there  was  no  trouble  that  wit- 
ness knew  of,  and  defendant  having  testified 
that  Swlcegood  told  him  he  did  not  know 
the  girl,  and  that  defendant  ''did  not  tele- 
phone Cooleemee  or  any  other  place,  and  did 
not  ask  the  sheriff  about  It;  that  he  did  not 
think  it  was  his  duty  to  make  any  inquiry 
other  than  taking  their  oath  and  having  th^n 
sign  the  same;  that  he  made  no  further  in- 
quiry except  taking  the  oath  of  Mr.  Kincaid 
and  Mr.  Daniels." 

It  has  been  often  shown  in  our  decisions  on 
the  subject  that  this  requirement  of  reason- 
able inquiry  Is  not  merely  a  formal  matter, 
which  is  met  by  takipg  the  oaths  of  the  hus- 
band or  other  parties  unknown  to  the  reg- 
ister, but  it  is  expressive  of  a  sound  prin- 
ciple of  public  policy  designed  to  protect 
immature  persons  from  hasty  and  ill-advised 
marriages,  made  without  the  consent  of  their 
parents  or  guardians  or  those  having  properly 
the  care  over  them.  Speaking,  to  the  ques- 
tion, in  Agent  v.  Wllliis,-  supra,  Montgomery, 
J.,  said: 

"To  all  persons  who  believe  that  the  welfare  of 
human  society  depends  largely  upon  the  family 
relation  and  that  the  contract  of  marriage  should 
be  defended  by,  careful  and  just  laws  for  the 
purpose  of  guarding  against  legal  impediments 
and  to  prevent .  the  marriage  of  those  under  a 
certain  age  when  the  parties  are  presumed  not 
to  be  able  to  contract,  the  duties  of  the  register 
of  deeds,  the  office  of  our  state  charged  with 
the  duty  of  issuing  marriage  licenses,  seem  most 
important  and  most  solemn.  That  officer  must 
ezeffcise  his  duties  carefully  aj)d  conscientiously 
and  not  as  a  mere  matter  of  form." 

On  carefiil  consideration  of  the  facts  in 
evidence,  we  are  of  opinimi  that  the  cause 
has  been  correctly  tried,  and  judgment  in 
plaintilTs  favor  should  be  a£Qrmed. 

No  error^ 
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SPITTLE  V.  CHARLOTTE  ELECTRIC  RY. 
CO.  et  al.     (No.  453.) 

(Supreme  Court  of  North  Carolina.     May   8, 

191&) 

1.  Street  Railboads  «=»113 (4) —Actions  fob 
Wrongful  Death— Evidence. 

In  an  action  for  wrongful  death  of  ftlain- 
tifiTs  intestate,  it  was  competent  for  plaintiff 
to  prove  by  other  motormen  the  distance  at 
which  they,  while  operating  street  cars,  had 
heard  the  approach  of  fire  trucks  similar  to  the 
one  on  which  deceased  was  riding  when  killed, 
for  the  purpose  of  showing  the  motorman's  neg- 
ligence as  cause  of  the  collision. 

2.  Street  Railroads  «=>102(1)— Injury  on 
Track  —  Imputed  Nkqligencb— Proximate 
Cause— I  nstruction 

In  an  action  for  the  death  of  one  killed  by 
collision  of  a  fire  truck,  driven  by  another,  and 
on  which  he  was  riding,  and  defendant's  street 
car,  negligence  of  truck  driver,  not  being  im- 
puted to  occupant,  must  be  the  sole  proximate 
cause  of  death  to  defeat  action. 

3.  Street  Railroads  ^=>117(34)  —  Actions 
FOB  Wrongful  Death— Proximate  Cause 

OF   INJURY-;-QUE8TI0N   FOR  THE   JURT. 

In  an  action  for  the  death  of  one  killed  by 
a  collision  between  a  fire  truck  on  which  he 
was  riding  and  the  defendant's  street  car,  wheth- 
er the  sole  proximate  cause  of  the  injury  was 
the  negligence  of  the  truck's  driver  was  a  ques- 
tion for  the  jury. 

4.  Trial  ^=>253(4)—flNSTRucTioNS— Ignoring 
Issues. 

In  an  action  for  the  death  of  one  killed 
by  a  collision  between  a  fire  truck  on  which  he 
was  riding  and  defendant's  street  car,  an  in- 
struction that  defendant  was  not  liable  if  mo- 
torman,  bv  going  onto  crossing,  gave  the  truck 
driver  a  clear  space  to  turn  down  a  street  so  as 
to  follow  another  truck  which  had  gone  that 
way  was  properly  modified  by  adding,  if  motor- 
man  was  not  guilty  of  any  other  act  of  negli- 
gence, though  the  addition  did  not  specify  any 
acts  of  negligence. 

5.  Trial  ^=»194(17)— Province  op  Jubt. 

In  an  action  for  death  of  one  riding  on  a 
fire  truck  kiUed  by  a  collision  with  street  car 
in  which  it  was  shown  that  the  driver  of  an- 
other truck  gave  motorman  a  signal  that  the 
truck  collided  with  was  coming,  whether  the  mo* 
torman  saw  the  signal  and  understood  its  im- 
port was  a  question  of  fact  and  a  requested  in- 
struction that  signal  was  not  to  be  taken  as 
imputing  knowledge  of  motorman  so  as  to  ren- 
der his-  subsequent  coi^duct  negligent  was  prop- 
erly refused. 

6.  Street  Railroads  ^=>91— Crossings— Du- 
ty OF  Motorman  —  Ordinances  —  Fire 
Trucks— Negligence. 

In  an  action  for  death  of  one  riding  on 
a  fire  truck  killed  by  a  collision  with  defendant's 
street  car,  it  was  the  duty  of  the  motorman  un- 
der city  ordinance,  if  he  discovered  the  ap- 
proach of  a  second  fire  truck,  whether  from 
warning  of  first  or  otherwise  to  stop  his  car 
immediately,  and,  if  he  ought  to  have  discov- 
ered its  approach  and  did  not,  he  was  negligent. 

Appeal  from  Snperior  Court,  Mecklenburg 
County;  Long,  Judge. 

Action  by  Grace  M.  Spittle,  administratrix 
of  the  estate  of  Qeorge  W.  Spittle,  deceased, 
against  the  Charlotte  Electric  Railway  Com- 
pany, the  Southern  Public  Utilities'  Com- 
pany, and  another.  Judgment  for  plalntUf 
as  against  the  Southern  Public  Utilities  Com- 
pany,* and  It  appeals.    AfiSrmed. 


The  fourth  prayer  for  Instruction,  as  mod- 
ified by  the  court,  was  as  follows': 

"If  when  the  motorman  first  saw,  or  could  by 
the  exercise  of  ordinary  care  have  seen,  the 
truck,  he  had  no  reason  at  that  time,  nor  at 
any  time  until  he  got  into  the  intersection  of 
the  streets,  to  believe  that  the  driver  of  the 
truck  intended  to  go  straight  across  the  boule- 
vard, and  if  the  jury  find  tiiat  the  motorman 
b^  moving  his  car  forward,  in  the  manner  he 
did,  gave  the  truck  driver  clearer  apace  and 
better  means  of  enabling  him,  the  truck  driver, 
to  turn  up  in  the  direction  of  the  south  boule- 
vard, in  the  direction  the  other  fire  tru<^ 
was  going,  and  the  car.  driver  is  fotmd  not 
otherwise  guilty  of  negligence,  then  the  de- 
fendant was  not  guilty  of  negligence,  and  the 
jury  will  answer  the  first  issue,  *No.*  *• 

The  eighth  prayer  for  instruction  was  as 

follows: 

''The  jury  is  instructed  that  the  signal  some 
of  the  witnesses  testified  was  given  by  ESliott 
as  he  passed  the  street  car  in  question  at  or 
near  the  place  where  South  boulevard  turns  into 
East  boulevard  is  not  to  be  construed  by  the 
jury  as  tending  in  any  way  to  prove  that  the 
motorman  had  any  notice  or  knowledge  of 
anything  which  might  tend  to  prove  that  the 
motorman's  subsequent  conduct  was  negligent; 
and,  unless  the  jury  find  sufficient  evidence  to 
warrant  an  affirmative  answer  to  the  first  is- 
sue without  considering  the  contentions  or  al- 
le^tions  of  the  plaintiff  in  respect  to  the  giv- 
ing of  this  signal,  then  the  jury  wfll  answer 
the  first  issue,   *No.' " 

This  action  is  by  the  administratrix  of  her 
deceased  husband,  who  was  a  fireman  in 
Charlotte,  for  his  death,  caused  by  collision 
between  the  automobile  fire  truck  upon  which 
he  was  riding  and  the  street  car  of  the  de- 
fendant. The  collision  took  place  at  the  cen- 
ter of  the  intersection  of  two  streets  which 
crossed  at  right  angles.  The  fire  truck  hit 
the  street  car  about  the  center  of  the  car, 
knocking  it  around  and  turning  it  crosswise. 
The  deceased  was  a  maclilnlst  in  the  city 
fire  department,  and  riding  on  the  fire  track, 
but  had  nothing  to  do  with  driving  it  or  con- 
trolling its  movement  The  fire  alarm  having 
been  given,  the  truck  was  running  at  a  speed 
of  25  to  35  miles  per  hour,  exhausting,  sound- 
ing its  gong,  and  blowing  its  horn  contin- 
uously from  the  time  it  left  the  central  fire 
station  until  the  collision.  On  approaching 
the  Southern  Railroad  crossing,  it  slowed  up 
to  about  15  miles  an  liour.  Thereafter  it 
again  Increased  its  speed  to  25  to  35  miles 
per  hour  until  the  driver  of  the  fire  track 
saw  the  street  car,  Just  before  he  reached  the 
street  upon  which  the  street  car  was  running. 
The  driver  of  the  truck,  on  perceiving  the 
street  car,  applied  his  emergency  brake,  and 
locked  the  rear  wheels  of  his  truck.  Accord- 
ing to  the  testimony  of  the  draftsman  who 
had  prepared  the  blueprint  in  evidence,  the 
distance  from  the  Southern  Railroad  cross- 
ing to  the  point  of  collision  is  500  feet,  and 
there  is  testimony  that  150  feet  fnrth^  the 
truck  could  have  been  seen  by  the  motorman 
on  the  street  car,  who  by  that  time  was  80 
feet  from  the  point  of  collision.  The  street 
car,  as  it  approached  the  crossing  where  the 
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collision  occurred,  was  running  8  to  10  miles 
an  hour,  until  it  got  witbin  10  feet  of  the 
line  of  Park  avenue  on  which  the  fire  truck 
was  coming,  when  it  slowed  down  to  4  to 
5  miles  an  hour,  as  if  in  the  act  of  stoppihg. 
But  when  the  motorman,  looking  down  the 
avenue,  saw  the  approach  of  the  fire  truck 
some  hundred  feet  away,  he  suddenly  speed- 
ed up  the  car,  and  ran  it  on  the  crossing  Just 
in  time  to  be  hit  by  the  fire  truck.  The  mo- 
torman admitted  that,  if  he  had  seen  or  had 
heard  the  approach  of  the  fire  truck,  he  could 
have  stopped  his  car  within  45  feet,  if  run- 
ning from  8  to  10  miles  an  hour.  Two  of  the 
defendants'  witnesses  testified  that  if  the 
car  was  running  6  miles  an  hour,  it  could 
have  been  stopped  within  12  feet.  The  plaln- 
tiff*8  witness  testified  that  he  had  made  the 
test  with  a  similar  fire  truck,  at  the  same 
point,  under  similar  conditions,  and  that  run- 
ning 27  miles  an  hour  the  truck  could  not 
have  been  stopped  in  less  than  200  feet.  The 
plaintifif's  witnesses  testified  that  when  this 
fire  truck  was  running  at  a  speed  of  25  to  36 
miles  an  hour,  making  its  usual  noises  and 
signals,  it  could  be  heard  from  half  a  mile 
to  a  mile,  and  that  motormen  (^>eratlng  cars 
similar  to  the  one  used  should  have  heard  it 
from  2  to  8  blocks  away.  The  motorman  tes- 
tified that  under  such  conditions  he  should 
have  heard  it  a  block  away.  Ordinances  of 
Charlotte,  §  03,  requires  all  street  cars  run- 
ing  outside  of  the  fi^e  limits  to  stop  on  the 
approach  of  any  fire  engine  being  operated  in 
response  to  the  fire  alarm.  Section  94  gives 
firemen  operating  fire  trucks  the  right  of  way 
over  all  streets  while  responding  to  a  fire 
alarm.  Section  408  (14)  requires  the  driver  of 
street  cars  upon  the  approach  of  fire  trucks 
to  stop  his  car  and.  keep  it  stationary  until 
such  fire  truck  shaU  have  passed.  The  Jury 
found  that  the  plaintiff's  intestate  was  killed 
by  the  negligence  of  the  defendant  Southern 
Public  Utilities  Company,  as  alleged  in  the 
complaint,  and  assessed  the  damages.  From 
judgment  upon  the  verdict  the  defendant 
appealed. 

0.  W.  Tillett  and  Osborne,  Cocke  &  Robin- 
son, all  of  Charlotte,  for  appellant.  F.  M. 
Redd  and  Cansler  &  Cansler,  all  of  Charlotte, 
for  appellee. 

CLARK,  C.  J.  The  issue  is  almost  entirely 
one  of  fact  as  to  the  proximate  cause  of  the 
collision  in  which  the  plaintiff's  intestate 
was  killed. 

[1]  The  plaintiff  contends  that  the  driver 
of  the  fire  truck  was  not  guilty  of  negligence ; 
that,  running  at  a  speed  of  25  to  35  miles  an 
hour  in  response  to  the  fire  alarm,  he  had 
a  right  to  assume  that  the  motormen  of  all 
street  cars  and  other  vehicles  in  obedience  to 
the  ordinance  of  the  dty  would  give  the  right 
of  way,  and  that  it  was  impossible  for  the 
driver  of  the  truck  to  have  stopped  in  time 
to  have  avoided  the  collision  after  he  saw,  or 
should  have  seen,  the  street  car,  and  that  if 


when  he  turned  into  the  avenue  on  which  the 
street  car  was  running  he  had  endeavored  to 
avoid  the  collision  by  slowing  up  and  turn- 
ing to  the  left  or  right,  the  truck  would 
have  skidded  broadside  and  have  done  more 
damage  to  the  occupants  of  the  street  car  as 
well  as  to  those  on  the  truck.  The  motorman 
of  the  street  car  according  to  his  own  evi- 
dence should  have  heard  the  approach  of  the 
fire  truck  at  least  a  block,  and  according  to 
the  evidence  of  the  plaintiff's  witnesses  at 
least  three  blocks  away. 

Assignments  of  error  1  and  2  cannot  be 
sustained.  It  was  competent  for  the  plaintiff 
to  prove  by  other  motormen  the  distance  In 
which  they  have  heard  the  approach  of  sim- 
ilar fire  trucks  while  oj^T&tXng  street  cars 
under  similar  conditions. 

[2]  As  to  assignments  of  error  4,  5,  and  7, 
the  trial  Judge  committed  no  error  in  modi- 
fying the  defendant's  prayers  for  instruction 
in  regard  to  the  negligence  of  the  truck  driv- 
er by  requiring  the  Jury  to  find  that  his  neg- 
ligence was  the  sole  proximate  cause  of  the 
injury,  before  answering  the  issue  as  to  neg- 
ligence of  the  defendant  "No."  Unless  the 
negligence  of  the  driver  of  the  truck  was  the 
sole  proximate  cause  of  the  injury,  the  court 
could  not  charge  the  Jury  to  answer  the  first 
issue  "No."  Crampton  v.  Ivie,  126  N.  C.  894, 
36  S.  E.  351;  McMillan  v.  Railroad,  172  N. 
C.  853,  90  S.  E.  683.  In  the  latter  case  the 
court  said: 

"Where  intestate  is  killed  by  a  collision  by 
an  automobile  in  which  he  was  riding,  inde- 
pendently driven  by  another,  with  a  train  at 
a  crossing,  the  negligence  of  the  driver  may 
only  be  considered  upon  the  question  of  prox- 
imate cause  in  th«  *  *  •  action  against  the 
railroad." 

[3, 4]  Whether  on  the  facts  of  this  case  the 
negligence  of  the  driver  of  the  truck  was  the 
sole  proximate  cause  of  the  injury  was  a 
question  essentially  for  the  Jury.  According 
to  plaintiff's  testimony,  the  approach  of  the 
truck  could  have  been  heard  by  the  driver  of 
the  street  car  several  blocks  before  the  point 
of  collision  was  reached.  The  motorman 
says  at  least  a  block  away,  and  the  witnessed 
on  both  sides  testify  that  the  motorman 
could  have  seen  the  approach  of  the  truck 
when  it  was  150  feet  west  of  the  car  track 
and  the  car  moving  north  was  80  feet  south 
of  the  place  where  the  collision  occurred. 

Sixth  assignment  of  error.  It  was  proper 
for  the  Judge  to  modify  the  defendants' 
fourth  prayer  for  instruction  by  requiring  the 
Jury  to  find  the  driver  of  the  street  car  was 
not  guilty  of  any  other  act  of  negligence, 
though  not  specified  in  the  prayer,  before  an- 
swering the  first  issue,  "No." 

Eighth  assignment  of  error.  The  court 
also  properly  refused  to  charge  as  requested 
in  the  defendant's  sixth  iHrayer,  because  that 
required  the  Jury  to  answer  the  first  issue 
"No,"  even  though  they  should  find  the  motor- 
man  was  guilty  of  concurring  negligence. 

Ninth  assignment  of  error.  The  court  also 
properly   modified  the   defendant's   seventh 
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prayer  by  requiring  the  Jury  to  find  that  the  f 
alleged  negligence  of  the  truck  driver  was  the 
sole  proximate  cause  of  the  injury  b^ore 
they  could  answer  the  first  issue  "No." 

[S,  6]  Tenth  assignment  of  error.  The  court 
also  properly  refused  the  defendants*  eighth 
request  to  <^arge,  for  it  was  a  question  of 
fact  as  to  whether  the  motorman  heard;  or 
understood,  the  warning  of  the  driver  of  the 
first  truck  that  another  was  following. 

Eleventh  and  twelfth  assignments  of  error. 
The  defendant's  ninth  and  tenth  prayers  were 
refused,  evidently  because  not  based  upon  the 
evidence,  the  motorman  having  admitted 
that,  if  the  truck  had  been  making  the  usual 
noises,  he  could  have  heard  it  a  block  away. 

Thirteenth  assignment  of  error.  The  court 
properly  declined  to  give  the  twelfth  instruc- 
tion asked,  because  if  the  motorman  discover- 
ed, either  from  the  warning  of  the  driver  of 
the  first  truck,  or  otherwise,  that  a  second 
truck  was  approaching  in  consequence  of  the 
alarm  of  fire,  the  city  ordinance  required  him 
to  stop  his  car  immediately. 

The  fourteenth  assignment  of  error.  The 
court  did  not  err  in  charging  as  requested 
by  the  plaintiffs  in  their  second  prayer.  If 
the  motorman  ought  to  have  seen  the  ap- 
proach of  the  second  truck  la  time  to  have 
stopped,  his  failure  to  do  so  was  in  violation 
of  a  city  ordinance,  and  negligence  as  a  mat- 
ter of  law.  If  such  negligence  was  the  proxi- 
mate cause  of  the  injury,  the  defendant  was 
liable  therefor. 

The  case  turns  almost  entirely  upon  the 
question  whether  upon  the  evidence  there  was 
violation  of  the  city  ordinance  by  the  motor- 
man  which  was  the  cause  or  the  concurring 
cause  of  the  colllalon.  There  can  be  no' ques- 
tion of  the  validity  of  the  ordinances  In  qu^ 
tion.  The  plaintiff  not  being  in  control  of  the 
fire  truck,  the  defendant  was  not  ^ititled  to 
have  the  issue  of  negligence  answered  In  its 
favor,  unless  the  negligence  of  the  driver  of 
the  fire  truck  was  the  sole  proximate  cause 
of  the  collision.    Grampton  v.  Ivie,  supra. 

The  amount  of  damages,  and  the  earnest- 
ness and  ability  with  which  the  cause  has 
been  presented  In  this  court,  and  doubtless 
in  the  court  below  also,  have  caused  us  to 
consider  with  great  care  the  contenti<»s  of 
the  parties.  But,  aside  from  the  Issues  of 
fact  which'  were  solely  for  the  Jury,  the  prop- 
ositions of  law  are  in  a  small  compass,  and 
we  think  are  summed  up  In  stating  the  above 
conclusions  of  the  court 

No  error. 

(175  N.  C.  MO) 

STATE  V.  MEANS.    (No.  467.) 

(Supreme  Court  of  North  Carolina.    May  8, 

1918.) 

1.  Costs  ^=»285— Statdtobt  Right. 

Since  costs  are  allowed  by  statute,  they  are 
recoverable  only  where,  and  in  the  manner,  and 
to  U^e  extent  allowed  by  law. 


2.  Witnesses  ^s»24  —  Compeksattoti^  —  At- 
tendance WITHOUT  SniCMON& 

A  witness  who  attends  court  without  having 
been  summoned  is  not  entitled  to  prove  Us  at- 
tendance SO  as  to  charge  the  losing  partf  with 
the  firoonnt  of  his  costs  in  view  of  Revisal  1905, 
S§  1283,  1296,  1303,  1289,  providing  for  aUow- 
ancc  of  costs  only  to  witnesses  duly  summoned. 

3.  Constitutional  Law  <@=»70(1)--Div^sio>- 
OF    Powers. 

The  court  is  concerned  only  with  the  jus 
dicere,  since  th^  jus  dare  is  the  function  and 
prerogative  of  the  legislative  department 

4.  Witnesses   ^=»24— Costs— Subpoena  out- 
SIDE  State 

Since  Revisal  1905,  S  448,  providing  for  per- 
sonal service  outside  the  state,  applies  only  to 
civil  cases,  service  of  subpoenas  on  witnesses  in 
a  criminal  case  outside  the  state  was  not  a  legal 
service,  and  they  could  be  allowed  only  their 
costs  from  the  state  line  to  the  place  of  the 
trial  and  for  their  attendance, 

5.  Costs  ^ss>810  —  Cbimin ai.  Pbosboutions  — 
Discbetion. 

The  discretion  given  to  the  judge  as  to  tax- 
ing costs  is  subject  to  the  other  express  pro- 
visions of  statutes  forbidding  costs  to  be  taxed 
in  certain  cases  where  the  witnesses  are  not 
legally  summoned. 


Appeal  from  finp^or  Court,  Oabarrus 
County;   Cllne,  Judge. 

Gaston  B.  Means  was  charged  with  nnir- 
der,  and  was  acquitted,  and  the  State  moves 
to  retaz  costs.  From  an  order  ovemiling 
the  motion,  the  State  appeals.    No  error. 

Motion  to  retax  costs  in  the  above-entitled 
case,  heard  by  Cline,  J.,  as  of  November 
special  term,  1917,  of  Cabarrus  superior 
court  The  defendant  was  acquitted  of  the 
crime  for  which  he  was  indicted.  The  Judge 
made  the  following  order,  omitting  inunate- 
rial  parts,  as  to  exceptions  and  case  on  ap- 
peal: 

''It  is  hereby  ordered  that  all  of  the  state's 
witnesses  called,  sworn,  and  examined  in  the 
trial  of  this  case  will  be  permitted  to  prove  their 
attendance  before  the  clerk  (any  not  having  done 
so  being  still  granted  that  opportunity),  and 
shall  be  paid  for  their  attendance  the  regular 
fees  of  witnesses  provided  by  the  statute^  and 
full  mileage  also  as  provided  by  the  statute,  non- 
resident witnesses  being  permitted  to  prove  mile- 
age from  Concord  to  the  state  line  by  the  ordi- 
nary route;  provided,  however,  that  the  three 
witnesses,  Dr.  Burmeister,  of  Chicago,  Dr. 
Schultz,  of  New  York,  and  Capt.  William  Jones, 
of  New  York,  having  been  called  as  experts,  hav- 
ing been  found  by  the  court  heretofore  to  be  ex- 
perts, and  examined  as  such,  and  now  being 
found  to  have  been  proper  and  necessary  to  the 
presentation  of  the  state's  case,  each  of  them  is 
hereby  allowed  the  sum  of  fifteen  dollars  (|15.00) 
per  day  with  their  mileage  to  the  state  line. 

•The  verdict  in  this  case  having  been  taken 
on  Sunday,  and  the  court  before  adjournment 
on  that  day  having  mentioned  the  matter  of  the 
taxation  of  costs  as  to  which  the  solicitor  had 
already  and  in  due  time  called  the  attention  of 
the  court,  for  the  relief  of  these  witnesses,  this 
order  is  made  and  filed  with  the  clerk  nunc  pro 
tunc,  and  is  directed  to  be  entered  by  the  derk 
of  record.  ^ 

"It  is  actually  signed  on  the  18th  day  of  De- 
cember A.  D.  1917. 

"E.  B.  Cline,  Judge  Presiding. 
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And  the  solicitor  for  this  judicial  district,  the 
Honorable  Hayden  Clement,  desiriijg  to  appeal 
from  this  order  to  the  Supreme  Court,  and  wish- 
ing to  afford  him  every  facilitv  for  doing  so, 
and  now  expressing  its  approval  of  thid  coarse, 
the  court  finds  the  following  additional  facts: 
That  there  were  a  number  of  witnesses  in  at- 
tendance upon  this  trial  from  distant  states, 
such  as  Hon.  A.  B.  Melville,  Mr.  A.  Tjconard 
Johnson  and  others,  from  Chicago,  Mr.  William 
J.  Jones  and  others,  from  New  York  City,  all  of 
whose  names  with  the  cities  from  which  they 
came  will  be  found  attached  to  their  .witness 
tickets,  or,  if  not  so,  and  if  the  clerk  is  not  fa« 
miliar  with  all  of  their  names,  they  will  be  in- 
dicated by  the  cou'rt  in  a  special  order;  that 
they  were  necessary  and  material  witnesses,  and 
that  it  was  very  proper  upon  the  part  of  the 
solicitor  to  procure  their  attendance,  if  he  could; 
that  he  attempted  to  serve  them  with  legal  pro- 
cess as  witnesses,  and  while  the  service  was 
made  beyond  the  state  limits,  and  therefore  not 
binding  upon  them,  still  in  obedience  to  his  re- 
quest and  at  the  same  time  voluntarily  they 
came  to  attend  this  trial;  that  the  solicitor 
had  promised  them  payment  of  their  actual  ex- 
penses, if  such  could  be  provided  by  any  legal 
order  against  the  county  of  Cabarrus.. 

"Upon  these  facts  it  is  stated  for  the  informa- 
tion of  thfe  Supreme  Court  that,  if  the  under- 
signed were  vested  with  the  discretion  so  to  do, 
he  would  make  an  order  allowing  the  actual  ex- 
penses of  such  nonresident  witnesses,  the  same 
to  be  paid  by  the  county,  but  the  motion  to  this 
effect  upon  the  part  of  the  solicitor  is  denied, 
because  the  undersigned  has  been  unable  to  find 
that  as  a  matter  of  law  he  can  or  is  vested  with 
the  discretion  to  grant  the  motion."  (Signed  by 
Judge  Cline.) 

The  state,  by  its  solicitor,  excepted  to  this 
order  and  appealed. 

James  S.  Manning,  Atty.  Gen.,  and  Robert 
H,  Sykes,  Asst  Atty.  Gen.,  for  the  ^tate. 
H.  S.  Williams,  of  Concord,  for  Cabarrus 
county. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,  21  We  have  held  heretofore  that 
at  common  law  no  costs  were  recoverable  by 
the  plaintiff  or  defendant  In  civil  actions  or 
criminal  prosecutions.  Costs  are  now  given 
by  statute  both  In  England  and  in  this 
country,  but  they  are  recoverable  by  law 
only  in  those  cases,  state  and  civil,  where 
they  are  allowed,  and  only  in  the  manner 
and  to  the  extent  allowed  by  law.  A  wit- 
ness who  attends  court  without  having  been 
summoned  Is  not  entitled  to  prove  his  attend- 
ance so  as  to  charge  the  losing  party  with 
the  amount  of  his  tickets.  Stern  v.  Herren, 
101  N.  C.  518,  8  S.  E.  221;  Thompson  v. 
Hodges,  10  N.  C.  318;  Lewis  v.  Commission- 
ers, 74  N.  C.  194;  State  v.  Massey,  104  N. 
C.  877,  10  S.  E.  608;  Clerk  v.  Commission- 
ers, 121  N.  C.  29,  27  S.  E.  1003;  Patterson 
V.  Ramsey,  13e  N.  C.  561,  48  S.  B.  811.  In 
the  Stem  Case,  this  court,  by  Justice  Davis, 
said: 

"The  attendance  of  a  nonresident  witness  can- 
not be  enforced,  even  though  summoned;  and, 
as  was  said  by  Daniel,  J.,  in  Kinzey  v.  King, 
28  N.  C.  76,  the  party  desiring  his  evidence 
may  have  his  deposition  taken.  To  the  same 
effect  is  Meredith  v.  Kent,  1  N.  C.  52.  It  is  true 
that  in  State  v.  Stewart,  4  N.  C.  138,  it  was 
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held  that  a  witness  who,  after  being  summoned 
on  the  part  of  the  state,  removed  to  another 
state,  was  entitled  to  mileage  from  the  place 
of  his  residence,  but  the  reasons  given  were 
that  the  'binding  a  man  in  recognizance  to  at- 
tend' and  give  testimony  did  not  put  him  under 
obligations  not  to  change  his  place  of  residence ; 
and  another  reason  might  have  been  given,  and 
that  is,  in  criminal  cases  the  witnesses  must  be 
confronted  with  the  accused,  and  they  may  be 
put  under  bond  to  attend,  if  necessary.** 

The  question,  so  far  as  it  is  to  be  deter- 
mined by  the  common  law,  is  fully  discussed 
in  those  cases,  and  we  need  dwell  upon  that 
phase  of  it  no  longer.  The  rule  applied  both 
to  civil  and  criminal  cases,  and  in  State  v. 
Massey,  supta,  it  was  said  that: 

"The  duty  of  one  attending  <?ourt  in  obedience 
to  a  subpoena  is  incident  to  citizenship,  as  in 
feudal  times  the  duty  of  'attending  the  Lord*s 
Court'  was  incident  to  fealty.  Payment  of  wit- 
nesses by  the  sovereign  is  neither  given  by  com- 
mon law  nor  is  it  an  inherent  right." 

Costs  are  allowed  and  paid  now,  as  for 
many  years  they  have  been,  only  as  pro- 
vided by  statute,  which  is,  so  far  as  perti- 
nent to  this  case,  in  the  following  sections 
of  the  Revlsal  of  1905: 

"Sec.  1283.  If  there  be  no  prosecutor  in  a 
criminal  action,  and  the  defendant  shall  be  ac- 
quitted, •  ♦  ♦  the  county  shall  pay  the 
clerks,  sheriffs,  constables,  justices,  and  witness- 
es one-half  their  lawful  fees  only;  except  in 
capital  felonies  and  in  prosecutions  for  forgery, 
periurv,  and  conspiracy,  when  they  shall  re- 
ceive full  fees.  *•  *  *  And  no  countv  shall 
pay  any  such  costs,  unless  the  same  shall  have 
been  approved,  audited,  and  adjudged  against 
the  county  ak  provided  in*  this  chapter.'* 

"Sec.  1296.  All  witnesses  summoned  or  rec^ 
ognized  in  behalf  of  the  state  shall  be  allowed 
the  same  pay  for  their  daily  attendance,  ferriage 
and  mileage  as  is  allowed  to  witnesses  attend- 
ing in  civil  suits." 

"Sec.  1303.  No  person  shall  receive  pay  as  a 
witness  for  the  state  on  the  trial  of  any  crimi- 
nal action  unless  such  person  shall  have  been 
summoned  by  the  clerk  under  the  direction  of 
the  solicitor  prosecuting  in  the  court  in  which 
the  action  originated,  or  in  which  it  shall  be 
tried  if  removed." 

"Sec.  1289.  Witnesses  summoned  or  recogniz- 
ed on  behalf  of  the  state  to  attend  on  any  crim- 
inal prosecution  in  the  superior  or  criminal 
courts  where  the  defendant  is  insolvent,  or  by 
law  shall  not  be  bound  to  pay  the  same,  and  the 
court  does  not  order  them  to  be  paid  by  the 
prosecutor,  shall  be  paid  by  the  county  in  which 
the  prosecution  was  commenced.  And  in  all 
cases  wherein  witnesses  may  be  summoned  or 
recognized  to  attend  any  such  court  to  give  evi- 
dence in  behalf  of  the  state,  and  the  defendant 
shall  be  discharged,  and  in  cases  where  Uie  de- 
fendant shall  break  jail  and  shall  not  after- 
wards be  retaken,  the  court  shall  *  order  the 
witnesses  to  be  paid." 

[3]  It  will  appear  from  this  r^sum^  of  our 
law  upon  the  subject  of  costs  that  the  pow- 
er of  the  court  to  tax  costs  in  favor  of  wit- 
nesses is  confined  to  those  who  have  been  sum- 
moned or  recognized  to  appear.  It  may  be 
wise  for  the  Legislature  to  enlarge  this  pow- 
er, so  as  to  embrace  a  case  of  this  kind,  and 
rely  upon  the  solicitors  and  the  general  su- 
pervision of  the  Judge  to  protect  the  inter- 
ests of  the  state  against  any  abuse  of  the 
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same,  but  we  are  not  ccxncemed  with  what 
shall  be  the  policy  of  the  state,  and  must 
apply  the  law  as  it  is  written;  the  jus  di- 
cere  being  all  that  belongs  to  us,  and  the  Jus 
dare  being  the  function  and  prerogative  of 
the  legislatlYe  department. 

[4]  In  this  case,  under  a  proper  construc- 
tion of  the  statute,  the  Judge  has  allowed 
the  nonresident  witnesses  fully  as  much  as 
they  were  entitled  to  receive,  if  not  more, 
but  whether  more  we  need  not  say.  It  ap- 
pears that  they  were  neither  summoned  nor 
recognized,  and  therefore  do  not  come  suf- 
ficiently within  the  designation  of  witness- 
es entitled  to  prove  their  attendance  and  mile- 
age so  as  to  recover  costs  for  any  service 
rendered  by  them  outside  the  state.  They 
have  been  allowed  costs  for  their  attendance, 
and  for  mileage  from  Concord  to  the  state 
line  by  the  ordinary  route  ot  travel,  and  the 
Judge  correctly  ruled  that  he  had  no  power 
to  allow  any  more.  These  witnesses  were  not 
legally  summoned.  We  do  not  know  of  any 
provision  of  the  law  which  authorized  serv- 
ice of  a  subpoena  on  a  witness  beyond  the 
state.  There  is  a  statute  in  regard  to  serv- 
ice of  a  summons  notice  or  other  process 
personally.  In  lieu  of  publication,  outside  the 
state  in  civil  cases  (Revisal,  (  448),  but  it  has 
no  application  to  the  service  of  a  subpoena  in 
a  criminal  action.  Hiere  having  been  no  le- 
gal service  of  subpoenas  on  the  witnesses,  the 
motion  was  properly  denied,  as  it  is  said  in 
Thompson  v.  Hedged,  10  N.  C.  318,  which  has 
been  followed  in  other  cases,  that : 

"If  he  [the  applicant  for  an  allowance]  had 
attended  the  court  as  a  witness  without  having 
been  summoned,  his  tickets  mnst  be  expunged. 

A  statute  of  another  state,  with  Identical 
language,  has  received,  in  Herrlngton  v.  Flan- 
ders, 115  Ga.  823,  42  S.  E.  222,  the  same  Ju- 
dicial construction  which  we  have  placed 
upon  ours.  In  the  syllabus,  written  by  the 
court,  in  that  case  by  Justice  Fish  (now  Chief 
Justice),  the  court  held  as  follows : 

"It  is  unlawful,  under  Penal  Code,  (  1079,  to 
charge  the  accused  in  a  criminal  case,  upon  his 
conviction,  with  *the  costs  of  any  witness  of  the 
state,  unless  such  wi^ess  was  subpoenaed, 
sworn,  and  examined  on  the  trial.'  The  prohi- 
bition in  that  section  against  charging  the  ac- 
cused, except  as  therein  indicated,  with  the  costs 
of  'more  than  two  witnesses  to  the. same  point* 
relates,  of  course,  only  to  witnesses  who  have 
actually  keen  'subpoenaed,  sworn  and  exam- 
ined.* " 

See,  also,  Code  of  Georgia  1895,  vol'.  2,  | 
5392. 

[6]  The  discretion  given  to  the  Judge  In 
regard  to  the  taxation  of  costs  is  subject,  of 
course,  to  the  other  express  provisions  of  the 
statute  forbidding  costs  to  be  taxed. 

We  conclude  that  there  was  no  error  In 
overruling  the  motion  of  the  state. 

No  error. 


a76  N.  C.  HI) 

GRANDY    y.    CAROLINA    METAL    PROD- 
UCTS CO.     (No.  441.) 

(Supreme  Court  of  North  Carolina.     Hay  8, 

191&) 

1.  Judgment  ^=»368— Motiow  to  Set  Aside— 
Neoligbnge  or  Counsei- 

Negligence  of  counsel  is  not  a  safficient 
ground  for  denying  motion  to  set  aside  a  judg- 
ment, on  the  ground  of  excusable  neglect,  since 
the  negligence  of  counsel  in  the  performance  of 
professional  duties  wiU  not  be  attributed  to 
the  client. 

2.  Judgment   ^=»363  —  SsraNO   Aside— EJx- 
GUSABLE  Neglect. 

Defendant  employed  reputable  counsel,  who 
was  practicing  in  the  court  and  had  other  cases, 
to  attend  to  his  case,  and  made  inquiries  from 
time  to  time  of  such  counsel  as  to  what  was 
necessary  to  do.  The  filing  of  reply  to  defend- 
ant's counterclaim  was  delayed  until  after  the 
February  term  of  court  began,  and  the  case  was 
set  for  trial  three  days  after  issue  joined.  The 
judge  directed  that  trial  be  postponed  until 
the  following  month,  and  that  defendant  be  no- 
tified. Defendant  received  no  notice.  If  cases 
had  been  tried  in  the  regular  order,  defendant's 
case  would  not  have  been  reached  nntil  some 
time  later  than  the  February  term.  Held,  that 
defendant,  who  had  a  meritorious  defense  and 
had  acted  as  an  ordinary  prudent  man,  was 
entitled  to  have  the  judgment  set  aside  on  the 
ground  of  excusable  neglect 

3.  Judgment  ^=s>363  —  Setting  Aside  ~  Ex- 
cusable Neglect. 

The  employment  of  counsel  does  not  excuse 
the  client  from  proper  attention  to  his  case. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Webb,   Judge. 

Action  by  J.  D.  Grandy  against  the  Caro- 
lina Metal  Products  Company.  Defendant's 
motion  to  set  aside  judgment  for  plaintiff 
granted,  and  plaintiff  appeals.    Affirmed. 

This  is  a  motion  to  9et  aside  a  judgment 
on  the  ground  of  excusable  neglect  The 
judge  found  the  facts,  and  among  others  that 
the  defendant  has  a  meritorious  defense. 

Thos.  W.  Alexander,  of  Charlotte,  for  ap- 
pellant. Kenan  &  Wright,  of  Wilmington, 
and  Stewart  &-  McRae,  of  Charlotte,  for  ap- 
pellee. 

AL»L»E1N,  J.  The  summons  was  served  on 
the  defendant  on  October  Q,  1916,  but  the 
complaint  was  not  filed  until  January  9. 
1917,  3  months  later,  although  due  at  the 
October  term  of  court  The  answer,  which 
denied  the  plaintiiTs  cause  of  action  and  al- 
leged a  counterclaim,  was  filed  on  January 
23,  1917, 12  days  after  the  complaint,  and  the 
reply  on  February  9,  1917,  17  days  after  the 
answer.  The  reply  was  filed  during  a  term 
of  court  which  began  on  February  5,  1917. 
and  the  action  was  set  for  trial  on  Feb- 
ruary 12,  1917,  8  days  after  issue  joined. 

It  thus  appears  that  the  defendant  had 
the  opportunity  to  move  to  dismiss  the  plain- 
tiff's action  for  failure  to  file  complaint 
within  the  statutory  time,  and  to  move  for 
judgment  on  his  counterclaim  at  the  begin- 
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ning  of  the  Febmary  term  for  want  of  a 
reply.  The  attendance  of  the  defendant  and 
Its  counsel  on  February  12th  could  not  rea- 
sonably be  expected,  nor  could  a  trial  be 
anticipated  when  the  filing  of  the  reply  .was 
delayed  until  after  the  term  of  court  began, 
and  this  is  not  urged  as  negligence.  The 
Judge  who  presided  at  the  February  term 
saw  and  appreciated  the  situation,  and  he 
directed  that  the  trial  be  postponed,  and  the 
cause  set  for  hearing  on  March  14, 1917,  and 
that  the  defendant  be  notified  of  his  order. 
No  notice  was  sent  to  the  defendant,  except 
a  copy  of  the  calendar  was  mailed  to  counsel 
as  second-class  matter,  and  was  overlooked, 
and  the  action  was  tried  on  March  14th  in 
the  absence  of  the  defendant  and  his  coun- 
sel. 

If  these  facts  show  negligence  on  the  part 
of  counsel,  it  consists  In  failure  to  examine  a 
court  calendar  sent  to  him  as  a  circular, 
.which  frequently  finds  its  way  to  the  waste 
basket  without  being  read,  or  because  he  did 
not  make  inquiry  as  to  the  status  of  the 
action  during  a  period  of  33  days  elapsing 
between  the  filing  of  the  r^ly  and  the  date 
of  the  trial,  when  in  the  regular  course  of 
the  docket,  and  in  the  absence  of  the  order 
adyandng  it  ahead  of  other  cases*  it  would 
not  have  been  reached  for  trial  until  6  or  8 
months  later.  The  twelfth  and  thirteenth 
findings  of  fact  are : 

**That  defendant's  counsel  knew  tliat  the  civil 
issue  docket  of  Mecklenburg  oounty  was  congest- 
ed, independently  of  what  plaintiflfs  counsel 
wrote  them;  that  in  the  ordinary  course  it 
would  take  about  a  year  from  the  time  action 
was  brought  to  secure  a  trial  in  its  regular  or- 
der. Defendant's  counsel  were  of  the  impres- 
sion that  plaintiflTs  counsel  had  agreed  to  no- 
tify them  when  the  case  would  be  called,  but 
the  court  finds  that  there  was  no  sudi  definite 
agreement. 

"This  case  was  placed  on  the  calendar,  and 
tried  ahead  of  many  other  cases  on  the  civil  is- 
sue docket  in  this  county  which  were  instituted 
before  it  was,  and  if  uiey  had  been  tried  in 
their  regular  order  this  case  would  not  have 
been  called  for  trial  until  some  time  later  than 
the  last  February  term,  1917." 

[1]  If,  however,  the  negligence  of  counsel 
is  established,  this  is  not  sufficient  reason 
for  denjring  relief  to  the  defendant,  since 
it  has  been  heM  in  numerous  cases  that  the 
negligence  of  counsel  in  the  performance  of 
professional  duties  will  not  be  attributed  to 
the  dlent  Griel  ▼.  Vernon,  65  N.  0.  76; 
Bradford  v.  Colt,  77  N.  O.  76 ;  miington  v. 
Wicker,  87  N.  C.  16;  Gwathney  v.  Savage, 
101  N.  C.  107,  7  S.  B.  661 ;  Taylor  v.  Pope, 
106  N.  C.  267,  11  S.  B.  257,  19  Am.  St.  Rep. 
530 ;  Gaylor  v.  Berry,  169  N.  C.  733,  86  S.  B. 
623 ;  Schiele  v.  Insurance  Co..  171  N.  C.  431, 
88  S.  B.  764 ;  Seawell  v.  Lumber  Co.,  172  N. 
C.  325,  90  S.  B.  241 ;  Lumber  Co.  v.  Cotting- 
ham,  173  N.  C.  328,  92  S.  B.  9 ;  Gallins  ▼. 
Insurance  Co.,  174  N.  C.  555,  94  S.  B.  800. 

In  the  Cottingham  Case,  Walker,  J.,  says: 

"The  distinction  ■  between  the  negligence  of 
counsel  while  engaged  in  the  performance  of  a 
proiesfdonal  duty  and  the  negligence  of  the  party 
is  clearly  marked,  and  the  uniform  rule  with  ua 


is  that  the  negligence  of  the  first  will  not  be 
attributed  to  the  client,  if  he,  himself,  is  in 
no  fault;  and  this  is  true  without  regard  to 
the  solvency  or  insolvency  of  counseL  Schiele 
V.  Insurance  Co..  171  N.  O.  426  [88  S.  B.  764]." 

And  Brown,  J.,  in  the  Gallins  Case: 

"Assuming  that  Hobbs  was  negligent,  the  re- 
lation of  attorney  and  client  existed  between 
Hobbs  and  defendant.  The  latter  was  in  no 
default,  and  will  not  be  held  responsible  for  the 
negligence  of  its  counsel  in  failing  to  perform 
an  act  exclusively  within  the  Une  of  his  profes- 
sional duties.  *  The  case,  we  think,  falls  clearly 
within  the  rule  laid  down  in  Seawell  v.  Lum- 
ber Co.,  172  N.  C.  324  [90  S.  B.  241]." 

It  is  true  that  in  nearly  all  these  cases  re- 
lief was  sought  against  judgments  by  default 
on  failure  to  answer,  but  the  same  principle 
prevails  now  where  there  has  been  a  verdict, 
since  the  amendment  of  1893  (Laws  1893,  c. 
81),  incorporating  "verdict"  in  the  original 
statute. 

[2]  We  must  then  Inquire  as  to  the  conduct 

of  the  defendant  and  see  if  it  Is  in  default 

Hoke,  J.,  says  in  Bank  v.  Palmer,  153  N.  C. 

503,  69  S.  B.  507: 

"That  a  party  litigant  'who  seeks  to  be  ex- 
cused for  laches,  on  the  ground  of  excusable 
neglect,  must  show  that  the  counsel  employed  is 
one  who  regularly  practices  in  the  court  where 
the  litigation  is  pending,  or  at  least  one  who 
is  entitled  to  practice  therein  and  was  especial- 
ly engaged  to  go  thither  and  attend  to  the 
case.*  Manning  v.  Railroad,  122  N.  C.  824 
[28  S.  B.  963]." 

This  requirement  has  been  complied  with 

strictly,  as   the   judge  finds: 

"That  immediately  after  the  service  of  sum- 
mons on  defendant,  it  employed  Kenan  & 
Wright  a  reputable  firm  of  experienced  lawyers, 
living  in  Wilmington,  N.  C.,  duly  licensed  to 
practice  law  in  the  state  of  North  Carolina,  au- 
thorized to  practice  in  the  courts  of  Mecklen- 
burg county,  and  who,  while  they  did  not  regu- 
larly attend  every  term  of  court  of  Mecklenburg 
county,  had  and  were  then  practicing  in  said 
court,  had  other  cases,  and  especially  agreed  to 
go  to  Charlotte  and  try  this  case,  and  do  every- 
thing that  was  necessary  to  protect  the  defend- 
ant's interest.^' 

[3]  But  the  employment  of  counsel  does 
not  excuse  the  client  from  proper  attention 
to  his  case  (Pepper  ▼.  Clegg,  132  N.  C.  312, 
43  S.  B.  906),  and  "the  test  of  the  negligence 
of  the  client  or  party  is  whether  he  has  acted 
as  a  man  of  ordinary  prudence  while  engag- 
ed in  transacting  important  business*'  (Sea- 
well V.  Lumber  Co.,  172  N.  C.  325,  90  S.  B. 
241).  "The  standard  of  care  required  of  a 
defendant  is  that  whidi  an  ordinarily  pru- 
dent man  bestows  upon  his  important  busi- 
ness." Gaylord  v.  Berry,  169  N.  C.  736,  86 
S.  B.  623.  The  defendant  has  met  this  test, 
and  has  measured  up  to  the  standard. 

The  Judge  finds  that: 

"Defendant,  after  it  first  employed  Kenan  & 
Wright,  continually  consulted  them  about  the 
case,  asked  them  time  and  again  if  there  was 
any  chance  of  plaintiff  securing  a  judgment 
without  defendant  being  notified,  advised  said 
counsel  that  it- had  never  been  sued  before,  and 
did  not  know  what  was  necessary  to  do;  that 
said  counsel  assured  defendant  that  they  would 
attend  to  the  case,  and  do  all  things  necessary, 
and  that  no  judgment  would  be  taken,  against 
Uiem  without  due  notice;  and  defendant  relied 
on  the  assurances  of  said  couns^  and  proceed- 
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ed  to  locate  the  witnesses  and  arrange  for  hav- 
ing their  depositions  taken,  and  acted  in  regard 
to  this  matter  as  a  reasonably  prudent  business 
man  would  in  regard  to  important  business." 

In  Ellington  v.  Wicker,  87  N.  0.  15,  the 

client  failed  to  attend  a  term  of  court  upon 

the  assurance  of  counsel  that  It  was  not 

necessary  for  him  to  do  so,  and  the  court 

said: 

"Surely  his  absence  upon  this  information 
was  excusable  and  the  judgment  entered  up  a 
surprise  within  the  meaning  of  the  statute,  and 
no  culpable  default  can  be  imputed  to  him." 

And  in  Taylor  v.  Pope,  106  N.  O.  270, 11  S. 
E.  257,  19  Am.  St  Bep.  530,  a  party  was 
relieved  of  a  judgment  on  the  ground  of  ex- 
cusable neglect  when  he  left  court  relying  on 
the  promise  of  his  counsel  "to  attend  to  the 
case."  The  facts  In  these  cases  show  no 
greater  diligence  than  that  of  the  defendant, 
nor  was  there  more  reason  for  relying  on  the 
assurances  of  counseL, 

Affirmed. 

OTiARK.  a  J^  dissents. 

a75  N.  G.  467) 

HEATH  Y.  HEATH.    (No.  417.) 

(Supreme  Ck>urt  of  Korth  Carolina.     May  1, 

1918.) 

1.  Pleading    ^=s>349—Jt7doment— Admission 
or  Indkbtsdness. 

In  an  action  on  a  note  to  cover  a  balance  of 
the  purchase  money  of  real  estatci,  where  defend- 
ant admits  its  execution  in  pleadings  and  in 
open  court,  plaintiff  is  entitled  to  judgment  for 
the  amount  of  the  note,  nothing  else  appearing, 

2.  Bills  and  Notes  ^=»537(1)— Action— Di- 
begted  Vebdict. 

In  an  action  on  a  promissory  note,  where 
defendant  admitted  the  cause  of  action  alleged 
in  the  complaint,  and  counterclaimed  on  a  con- 
tract which  plaintiff  alleged  on  oath  was  for 
"futures'*  and  constituted  a  gambling  contract, 
within  Bevisal  1905,  |  1689,  the  burden  was 
on  defendant,  under  the  direct  provisions  of  sec- 
tion 1691,  to  prove  by  proper  evidence  other 
than  by  written  evidence  that  the  contract  w^s 
a  lawful  one,  and  where  he  offered  no  evidence,  a 
direction  of  verdict  against  him  was  not  erro- 
neous. 

Appeal  from  Superior  0)urt,  Union  Ck>un- 
ty ;  Harding,  Judge. 

'  Action  by  Annie  L.  Heath  against  W.  0. 
Heath.  From  a  judgment  for  plaintiil,  de-. 
fendant  appeals.    No  error. 

This  is  an  action  on  a  note.  At  the  con- 
clusion of  the  evidence  his  honor  instructed 
the  Jury  to  answer  the  issue  of  indebted- 
ness in  favor  of  the  plaintiff  on  the  admis- 
sions of  the  parties,  and  tbe  defendant  ex- 
cepted, and,  from  the  judgment  rendered  up- 
on the  verdict,  appealed. 

T.  D.  Haness,  of  C:k>ncord,  and  J.  O.  H. 
Vann,  of  Monroe,  for  appellant  Thaddeus 
A.  Adams,  of  Charlotte,  and  Stacdc  &  Parker, 
of  Monroe,  for  appellee. 

ALLBN,  J.  The  plaintiff  alleges  In  her 
complaint  that  she  sold  cettaln  land  to  tlie 


f  defendant  on  December  31,  1904,  and  that 
notes  weref  executed  for  the  purchase  nonej, 
that  on  February  17,  1916,  the  consideration 
for  the  purchase  of  the  land  not  being  paid 
in  full,  the  defendant  executed  and  deUrered 
to  her  his  note,  by  which  lie  promised  to 
pay  $2,856.60  on  November  1,  1916,  reciting 
therein  that  the  note  was  giren  for  the 
balance  due  on  the  purchase  money  of  the 
land,  and  that  no  part  of  said  note  had  been 
paid. 

The  defendant  filed  an  answer,  in  whi(^  he 
admitted  the  purchase  of  the  land  for  $4,500, 
and  that  he  was  also  at  that  time  indebted 
to  the  husband  of  the  plaintiff  in  the  sum  of 
$1,200,  making  a  total  of  $5,700;  that  he 
executed  a  promissory  note  or  notes  to  the 
plaintiff  or  to  her  said  husband  for  said 
amount,  and  that  he  had  paid  on  the  indebt- 
edness $3,750.  No  other  payments  are  al- 
leged in  the  answer,  and  upon  these  admis- 
sions, when  the  interest  from  1904  to  1916  is 
taken  Into  consideration,  the  defoidant  owed 
as  much  or  more  than  the  amount  for  which 
the  note  sued  on  was  executed. 

[1]  The  defendant,  it  is  true,  does  not  dis- 
tinctly admit  the  execution  of  the  note  In 
the  pleading,  although  he  does  say  that  he 
signed  a  note  to  the  plaintiff,  on  or  about  the 
7th  day  of  Februaiy*  1916,  of  somewhat  sim- 
liar  Import  to  that  set  out  in  the  complaint; 
but  it  is  stated  in  the  judirment  that  the  de- 
fendant admitted  the  execution  of  the  note 
in  open  court  at  the  triaL  On  these  admi9- 
sions  of  the  parties,  nothing  else  appearing, 
the  plaintiff  was  entitled  to  jadgment  for 
the  amount  of  the  note. 
.  The  defendant,  however,  further  alleges  in 
his  answer,  that  the  plaintiff  was  a  member 
of  the  partnership  of  O.  P.  Heath  &  Co.; 
that  this  partnership  was  indebted  to  him  in 
the  sum  of  $7,0^4.53,  and  he  asks  that  this 
amount  be  allowed  him  as  a  8et-<^  in  ex- 
tinguishment of  the  daim  of  the  plaintiff. 
The  plaintiff  flies  a  reply,  in  which  she  denies 
that  she  was  a  member  of  the  partnership 
of  O.  P.  Heath  &  Co.,  and  she  also  denies 
that  the  partnership  was  indebted  to  the  de- 
fendaqt,ia,nd  alleges  that,  if  any  such  indebt- 
edness did  exist,  it  arose  upon  a  gambling 
contract,  known  ordinarily  as  a  contract  in 
"futures." 

On  the  trial  no  evidence  .was  introduced  or 
tendered  by  the  defendant  to  prove  that  the 
indebtedness  of  O.  P.  Heath  &  Ca  to  the 
defendant,  if  it  existed,  was  upcA  a  legal 
contract,  and  was  not  a  contract  for  "fu- 
tures." In  this  condition  of  the  pleadings, 
two  causes  of  action  were  alleged.  The  plain- 
tiff alleged  a  ca,u«e  of  action  in  the  complaint 
against  the  defendant  on  the  note,  and  the 
defendant  alleged  a  cause  of  action  in  the 
answer  against  the  plaintiff  on  the  alleged 
indeft>tednes8  of  O.  P.  Heath  &  Go.  to  the  de- 
fendant, and  on  the  last  cause  of  action  the 
plaintiff  was  In  reality  a  defendant 

t2]  If  so,  it  being  alleged  in  the  replyt 
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wbidi  .was  duly  verifled,  that  the  claim 
against  O.  P.  Heath  &  Ck>.  arose  out  of  a 
gambling  contract,  the  Reylsal  (section  1691) 
is  ai^licable,  and  as  under  that  section  the 
burden  was  upon  the  defendant  to  prove  by 
proper  eyidence,  other  than  by  written  evi- 
dence»  that  the  contract  relied  on  by  the  de- 
fendant tcr  prove  the  indebtedness  was  a  law- 
ful one  in  its  nature  and  purposes,  and,  as 
the  defendant  failed  to  offer  any  such  evi- 
dence, his  honor  properly  disregarded  the 
cause  of  action  set  up  in  the  answer. 

The  section  of  the  Kevisal  referred  to  has 
been  considered  in  several  of  our  decisions, 
and  it  has  been  held  without  exception,  that 
.when  it  is  alleged  that  a  contract  sued  on 
Is  a  gambling  contract  vrithin  the  provisions 
of  section  1689  of  the  Revisal,  and  the  plead-: 
Ing  is  duly  verified,  that  the  burden  is  on  the 
party  seeking  to  recover  upon  the  contract 
to  prove  that  it  is  a  lawful  contract  (Holt 
T.  Wellons,  163  N.  0.  129,  79  S.  B.  450).  and 
when  the  party  upon  whom  the  burden  of 
proof  rests  offers  no  evidence,  it  is  not  er- 
roneous to  direct  a  verdict  against  him  (House 
T.  Arnold,  122  N.  C.  220,  29  S.  B.  834 ;  Hook- 
er ▼.  Worthington,  184  N.  a  280,  46  S.  B. 
726). 

It  follows,  therefore,  as  the  cause  of  action 
alleged  in  the  complaint  was  admitted,  and 
as  no  evidence  was  offered  to  prove  the 
legality  of  the  contract  out  of  which  arose 
the  cause  of  action  alleged  in  the  answer, 
that  his  honor's  instruction  to  the  Jury  was 
in  accordance  with  law. 

No  error* 

a76  N.  C.  641) 

FOSTER  V.  DAVIS  et  aL     (No.  475.) 

(Supreme  Oourt  of  North  Carolina,     lilay  16, 

1918.) 

1.  Husband  and  Wnx  ^s»171(4>— Contbacto 

— SURETT— EVIDENCS. 

Evidence  held  sufficient  to  show  that  wife 
signed  note  and  mortgage  in  controversy  as 
surety  for  debt  of  her  husband. 

2.  Husband  and  Wivb  ^ss»159— €k>NXBACTS— 
••Surety." 

If  wife  promised  to  pay  debt  of  husband 
when  she  signed  note  with  him,  she  was  a 
surety. 

[Ed.  Note.-~For  other  definitions^  see  Words 
and  Phrases,  First  and  Second  Series,  Surety.! 

S.  EviDBNOB  ^=»428(^— Parol  Bvidbnob  to 
Yabt  Contbaot. 
It  was  incompetent  to  prove,  by  parol  evi- 
dence, as  between  the  parties,  that,  although 
wife's  name  appeared  on  face  of  note  as  princi- 
pal, she  signed  it  as  surety  for  her  husband. 

4.  Husband  and  Wifb  «=5>171(10)— Convby- 
ANOE  BY  Wife  to  Secubb  Debt  of  Hus- 
band. 

Where  a  wife  conveys  her  separate  property 
as  security  for  the  debt  of  her  husband,  the 
property  will  be  treated  in  all  respects  as  a 
surety,  and  will  be  discharged  by  anything  that 
would  discharge  a  surety  or  guarantor  who  is 
personally  liable. 

5.  Husband  and  Wife  ^=»171(11)— Wife  as 
Surety— Discharge  —  Extension  of  Time. 

Where  wife  signed  note  and  mortgase  as 
surety  for  purchase  price  of  mules  purdiased 


by  her  husband,  and  subsequentSy  the  mules 
were  traded  to  creditor  for  others  without  her 
consent,  and  new  notes  of  husband,  extending 
time  for  payment  of  debt,  taken  by  creditor,  both 
the  wife  and  the  land  mortgaged  were  dis- 
charged. 

Appeal  from  Superior  Court,  Davie  County ; 
Cllne,  Judge. 

Action  by  W.  F.  Foster,  administrator  of 
J.  A.  Davis,  deceased,  against  J.  0.  Davis 
and  others,  in  which  Foy  &  Shemwell  in* 
tervened.  Judgment  confirming  report  of 
referee,  and  intervener  appeals.   Affirmed. 

This  proceeding  was  commenced  for  the 
purpose  of  selling  the  lands  of  John  A.  Davis, 
deceased,  to  make  assets,  hut  Foy  &  Shemwell 
were  permitted  to  be  made  parties  to  enable 
them  to  claim  the  share  of  Mrs.  Ida  Walser, 
<»ie  of  the  heirs,  under  a  mortgage,  subject 
to  the  debts  of  John  A.  Davis,  and  the  whole 
controversy  relates  to  the  mortgage  and  the 
debt  secured  thereby. 

A  Jury  trial  was  waived,  and  the  issues 
involved  tried  before  a  referee,  who  made  the 
following  findings  of  fact: 

"(2)  I  find  as  a  fact  that  on  May  22,  1915, 
the  defendant  C.  H.  Walser  purchased  of  the 
interpleaders,  Foy  &  Shemwell,  in  Lexington, 
N.  C,  a  pair  of  gray  mules,  for  whidi  he  agreed 
to  pay  the  sum  of  $625,  and  executed  the  at- 
tached written  instrument  marked  'Defendant 
Walser's  Exhibit  A,'  and  asked  to  be  taken  as 
part  of  this  report. 

"(3)  That  on  the  date  above  mentioned^  May 
22,  1915,  C.  H.  Walser  had  been  working  in 
Lexington,  N.  C,  for  some  weeks,  and  that 
his  wife,  Ida  Walser,  lived  in  Davie  county, 
N.  C,  about  20  miles  from  Lexington,  N.  C, 
on  the  land  belonging  to  her  father's  estate. 
That  the  said  C.  H.  Walser  bought  said  mules 
in  Lexington  and  signed  the  paper  writing  above 
referred  to  and  marked  'Defendant  Walaer^s 
Exhibit  A,'  while  in  Lexington,  and  after  sign- 
ing said  paper  writing  he  and  an  agent  of  Foy 
&  Shemwell  caAje  over  to  the  house  of  C.  H. 
Walser  and  his  wife,  Ida  Wahser,  in  Davie 
county,  and  the  said  Ida  Walser  and  C.  H. 
Walser  executed  and  delivered  to  Dermot  Shem- 
well for  the  firm  of  Foy  &  Shemwell,  on  May 
22,  1915,  the  attached  note  and  mortgage,  as 
further  security  on  the  pair  of  gray  mules, 
said  note  and  mortgage  marked  'F6y  &  Shem- 
weirs  Exhibit  A,'  and  is  hereto  attached  and 
made  a  part  of  this  report. 

*'(4)  I  find  that  at  the  time  of  the  execution 
of  the  above-named  note  and  mortgage  by  Ida 
Walser  and  husband,  O.  H.  Walser,  Ida  Walser 
was  one  of  the  three  children  and  heirs  at 
law  of  John  A.  Davis,  deceased,  and  that  she  at 
the  time  of  the  execution  of  said  note  and  mort* 
gage  owned  a  one-third  undivided  interest  in  the 
land  of  John  A.  Davis,  deceased,  and  described 
in  said  mortgage,  subject,  however,  to  a  mort- 
gage on  said  land  held  by  one  Williams,  and 
the  debts  due  by  the  estate  of  John  A.  Davis, 
deceased,  mentioned  in  the  pleadings. 

**(6)  I  find  that  on  August  80,  1915,  the  said 
C.  H.  Walser  traded  the  pair  of  gray  mules  pur- 
chased on  Mav'22,  1915,  above  described,  to  Foy 
&  Shemwell  for  one  pair  of  black  mules,  and 
agreed  to  pay  Foy  &  Shemwell  $150  difference 
in  said  trade.  That  the  said  C.  H.  Walser  did 
not  pay  Foy  &  Shemwell  any  money,  but  ex- 
changed the  gray  mules  for  the  black  mules  and 
gave  to  Foy  &  Shemwell  a  note  or  paper  writ* 
ing  for  $775,  and  that  said  note  of  $775  consist- 
ed of  the  $^25  secured  by  the  note  and  deed  of 
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trust  executed  to  Foy  &  Shemwell  by  Ida  Wal- 
ser  and  her  husband,  0.  H.  Walser,  on  May  22, 
1916,  and  the  $150  that  the  said  O.  H.  Walser 
was  to  pay  Foy  &  Shemwell  in  the  exchange  of 
the  gray  mules  for  the  black  mules.  That  this 
trade  was  made  in  Lexington,  N.  C,  and  the 
said  Ida  Walser  was  not  present  or  consulted 
about  making  said  trade  by  Foy  &  Shemwell. 
That  the  defendant  C.  H.  Walser  executed  and 
delivered  to  Foy  &  Shemwell  the  hereto  at- 
tached paper  writing  at  the  time  the  trade  was 
made  for  the  black  mules.  That  said  written 
instrument,  marked  ^Defendant  Walser's  Ex- 
hibit B/  is  made  a  part  of  this  Report. 

"(6)  That  on  February  4th  the  said  O.  H. 
Walser,  with  the  consent  and  knowledge  of  Foy 
&  Shemwell,  traded  the  pair  of  black  mules 
to  Frank  Jones  for  a  pair  of  bay  horses,  and 
received  in  said  trade  from  Frank  Jones  the 
sum  of  S200.  which  was  turned  over  by  the 
said  C.  H.  Walser  to  Foy  &  Shemwell  as  part 
payment  on  the  note  of  $775  above  mentioned. 
That  Ida  Walser  was  not  consulted  and  took  no 
part  in  said  trade.  That  Foy  &  Shemwell  sur- 
rendered to  G.  H.  Walser  the  paper  writing  of 
$775  marked  'Defendant  Walser's  Exhibit  B,' 
on  the  black  mules,  and  gave  Frank  Jones  the 
said  black  mules  free  and  dear  from  all  incum- 
brances. That  O.  H.  Walser  at  said  time  ex- 
ecuted a  paper  writing  to  Foy  &  Shemwell  for 
the  sum  oi  $610.94,  which  paper  writingis  here- 
to attached,  and  marked  'Defendant  Walser's 
Exhibit  C*  and  made  a  part  of  this  report 

"(7)  That  Ida  Walser  willingly  signed  the 
note  and  mortgage  given  Dermott  Shemwell  for 
Foy  &  Shemwell,  but  she  signed  same  as  sure- 
ty for  her  husband,  0.  H.  Walser.  That  the 
gray  mules,  black  mules,  and  bay  horses  were 
used  by  C.  H.  Walser  on  the  land  of  Ida  Walser. 
That  the  said  teams  were  used  in  tilling  the 
land,  hauling  wood  and  timber,  which  wood  and 
timber  was  sold  from  the  land  of  Ida  Walser. 
That  the  money  earned  by  said  teams  was  not 
paid  to  Foy  &  Shemwell,  but  was  used  by  G.  H. 
Walser  and  Ida  Walser  in  the  support  of  them- 
selves and  their  family. 

"(8)  I  find  that  in  December,  1916,  after  the 
note  for  $010.04  executed  on  February  4,  1916, 
had  become  due  and  payable,  the  interpleaders, 
Foy  &  Shemwell,  issued  claim  and  delivery  pa- 
pers, took  possession  of  the  bay  horses,  and 
after  advertising  them,  according  to  law,  sold 
tiiem  at  public  auction  in  MocksvUle,  N.  G., 
when  and  where  J.  F.  Smith  purchased  the  said 
horses  for  the  sum  of  ^225.  That  the  said  sale 
was  conducted  in  a  fair  manner,  there  being  a 
number  of  bidders  at  said  sale,  but  that  J.  F. 
Smith  bought  said  horses  as  the  agent  of  Foy 
&  Shemwell.  I  further  find  that  $225  was  the 
market  value  of  the  bay  horses  at  the  date  of 
sale. 

"(9)  I  find  that  there  is  still  due  Foy  &  Shem- 
well the  sum  of  $417.66;  the  same  being  the 
$610.94  as  evidenced  by  a  note  of  February  4, 
1916,  with  interest  from  February  4,  1916,  less 
$225,  the  price  the  bay  horses  brought  when 
sold  at  public  auction." 

The  referee  held  as  matter  of  law  that  tbe 
land  of  Mrs.  Walser  .was  discharged  from 
the  operation  of  the  mortgage.  Exceptions 
were  filed  by  Foy  &  Shemwell,  which  were 
overruled,  and  judgment  rendered  confirming 
the  report  of  the  referee.  Foy  &  Shemwell 
appealed. 

The  assignments  of  error  chiefly  relied  on 
in  the  brief  are:  (1)  That  there  is  no  evl- 
dence  to  support  the  finding  that  Mrs.  Walser 
occupied  the  relation  of  a  surety  to  the  trans- 
action; (2)  that  If  she  was  a  surety  the 
subsequent  dealings  did  not  discharge  her. 


A.  T.  Grant,  Jr.,  of  liocksvllle,  for  appel- 
lant *  Hastings,  Stephenson  &  Whicker,  of 
Wlnston-Salem,  for  appellees. 

AI4LEN,  J.  [1]  In  our  opinion  there  Is  am- 
ple evidence  to  sustain  the  finding  of  fact 
that  Mrs.  Walser  executed  the  mortgage  con- 
veying her  Interest  in  the  land  of  her  father 
as  security  for  the  debt  of  her  husband. 
The  evidence  shows  that  the  mortgage  se- 
cures a  note  for  $625 ;  that  the  note  was  for 
the  purchase  price  of  two  gray  mules;  that 
the  mules  were  bought  by  the  husband  at 
Lexington  In  the  absence  of  the  wife;  that 
the  husband  signed  an  Instrument  at  Lexing- 
ton promising  to  pay  $625  for  tbe  mules.  In 
which  the  title  was  retained,  and  that  the 
parties  then  went  to  the  home  of  Mrs.  Wal- 
ser, 20  miles  distant,  and  she  and  her  hus- 
band signed  another  note  for  $625  of  the 
same  tenor  as  the  promises  to  pay  of  the 
husband,'  and  representing  the  same  debt, 
and  then  executed  the  mortgage. 

The  husband  testified: 

''I  bought  a  pair  of  gray  mules  from  Foy  & 
Shemwell.  •  •  ♦  i  ^as  at  work  in  Lexmg- 
ton  when  I  made  the  trade  and  my  wife  knew 
nothing  about  it" 

And  the  subsequent  conduct  of  Foy  & 
Shemwell,  in  agreeing  that  the  husband 
might  trade  the  gray  mules  for  the  black 
ones,  without  the  knowledge  or  consent  of 
the  wife,  was  a  clear  recognition  of  the  own- 
ership of  the  gray  mules  by  the  husband; 
that  the  trade  was  his,  and  the  debt,  in 
whatever  form  evidenced,  his  debt 

[2,  3]  If  so,  the  wife  promised  to  pay  the 
debt  of  her  husband  when  she  signed  the 
note,  and  was  a  surety,  and  It  was  compe- 
tent to  prove  the  relationship  by  jwrol  as 
between  the  parties,  although  she  appeared 
to  be  a  principal  on  the  face  of  the  note. 
Williams  v.  Lewis,  158  N.  C.  574,  74  S.  B.  17. 

[4]  The  same  relationship  would  also  have 

existed,  so  far  as  the  property  conveyed  in 

the  mortgage  Is  concerned,  if  she  had  not 

signed  the  note,  as — 

"it  is  settled  by  abundant  authority  that,  *where 
a  husband  mortgages  his  property  for  his  debt, 
and  in  the  same  mortgage  the  wue  conveys  her 
own  separate  property  as  se^rity  for  the  same 
debt,  her  property  so  conveyed  will  be  treated  in 
aU  respects  as  a  surety,  *  *  •  and  will  be 
discharged  by  anything  that  would  discharge  a 
surety  or  guarantor  who  was  personally  liable.' 
1  Brandt  on  Suretyship,  par.  32;  Cross  v. 
Allen,  141  U.  S.  528  [12  Sup.  Gt  67,  35  L. 
Ed.  843];  Spear  v.  Ward.  20  Gal.  650;  Gahn 
V.  Niemcewieg,  11  Wend.  312;  Bank  v.  Bums, 
46  N.  Y.  170;  Bishop,  Law  of  Married  Women 
604;  Jones,  Mortgages,  114;  Gore  v.  Town- 
send,  105  N.  G.  228  [11  S.  E.  160,  8  Ll  R.  A. 
443] ;  Purvis  v.  Carstarphan,  73  N.  C.  575." 
Uinton  v.  Greenleaf,  113  N.  G.  7,  18  S.  E.  57. 

And  the  same  principle  applies  when  no 
part  of  the  husband's  property  Is  covered 
by  the  mortgage,  and  It  simply  conveys  the 
property  of  the  wife  to  secure  the  debt  of 
the  husband.  <Smith  ▼.  Loan  Association, 
119  N.  G.  250,  26  S.  E.  40;  Edwards  ▼.  In- 
surance Go.,  173  N.  O.  617,  92  S.  E.  696c 
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[6]  We  must  then  deal  with  the  wife  and 
her  property  as  a  surety,  and  It  Is  not  con- 
tended that  forbearance  or  extension  of  time 
to  the  principal  does  not  discharge  the  sure- 
ty (Forbes  y.  Sheppard,  98  N.  O.  115,  8  S.  B. 
817 ;  Chemical  Co.  v.  Pegram,  112  N.  C.  620, 
17  S.  'B.  298) ;  and  that  there  has  been  an 
extension  of  time  and  a  release  of  securities 
held  by  the  principal,  without  the  consent 
of  the  surety,  seems  clear. 

The  original  debt  of  the  husband  was  $625, 
the  price  of  the  gray  mules,  and  there  was 
only  one  debt,  although  two  papers  were  ex- 
ecuted, each  in  the  sum  of  $625.  These  pa- 
pers were  due  October  1,  1915,  and  on  Au- 
gust 30,  1015,  the  husband  traded  the  gray 
mules  to  Foy  &  Shemwell  for  a  pair  of  black 
mules,  agreeing  to  pay  $150  boot  money,  and 
executed  bis  note  to  Foy  &  Shemwell  for 
$775,  in  which  was  included  the  debt  of  $625, 
payable  November  15,  1915.  Again  on  Feb- 
ruary 4,  1916,  the  husband,  with  the  con- 
sent of  Foy  &  Shemwell,  traded  the  black 
mules  to  one  Jones  for  a  pair  of  bay  horses 
and  $200,  and  on  the  same  day  the  hus- 
band paid  said  sum  of  $200  to  Foy  &  Shem- 
well, and  executed  a  new  note  for  $610.94, 
payable  March  15,  191^,  which  included  the 
balance  due  on  the  debt  of  $625.  These 
transactions  were  without  the  knowledge  or 
consent  of  the  wife,  and  extended  the  time 
of  payment  to  the  principal  from  October 
1,  1915,  to  November  15,  1915,  and  then  to 
March  15,  1916. 

If  the  principal  had  been  sued  on  the  note 
he  and  his  wife  signed,  he  could  have  suc- 
cessfully defended  upon  the  ground  that  the 
debt  was  covered  by  the  new  notes,  and  that 
the  creditor  had  agreed  not  to  demand  pay- 
ment until  the  notes  became  due.  We  there- 
fore conclude  there  is  no  error  in  the  ruling 
of  his  honor  holding  that  there  has  been  an 
extension  of  time,  and  that  this  discharges 
the  surety  and  the  land. 

The  case  of  Fltts  v.  Grocery  Co.,  144  N.  O. 
463,  57  S.  B.  164,  is  easily  distinguishable 
from  this,  as  In  that  case  the  mortgage  exe- 
cuted by  the  wife  was  for  the  purpose  of  giv- 
ing continuing  credit  to  the  husband,  and 
the  monthly  transactions  were  such  as  were 
contemplated  l^  the  parties. 

Affirmed. 


(176  N.  C.  687) 

JORDAN  et  al.  v.  SIMMONS.    (No.  479.) 

(Supreme  Court  of  North  Carolina.     May  15, 

1918.) 

1.  Taxation  ^s»804  —  Rbcovkbt  of  Land  — 
Tax  Deed—Limitations. 
Under  Revisal  1905,  S  395,  subd.  10,  bar- 
ring action  for  recovery  of  realty  sold  for  taxes, 
unless  brought  within  three  years  after  issuance 
of  sherifiTs  deed,  where  there  was  no  evidence 
that  a  wife,  who  acquired  tax  title  to  her  hus- 
band's realty,  was  ever  in  possession  of  the 
land  in  her  own  right,  there  conld  be  no  recov- 
ery nnder  deed  more  than  three  years  after  is- 
suance thereof. 


2.  Taxation  ^s>8I0(2)  —  Recovebt  of  Land 
Under  Tax  Dbed-^Evidencx 
In  action  for  recovery  of  land  by  virtue  of 
tax  deed,  question  being  whether  Revisal .  1905, 
§  395,  snbd..  10,  barring  action  within  three 
years,  had  been  suspended  by  i>os8ession  of 
grantee,  question  as  to  what  acts  of  possession 
grantee  exercised  was  competent  and  relevant. 

Appeal  from  Superior  Court,  Montgomery 
County;  Cltne,  Judge. 

Action  by  Mary  Jordan  and  others  against 
James  A.  Simmons.  Judgment  of  nonsuit, 
and  plaintiffs  appeal.    Affirmed. 

W.  A.  Cochran  and  R.  T.  Poole,  both  of 
Troy,  for  appellants.  Jerome  &  Scales,  of 
Greensboro,  for  appellee. 

BROWN,  J.  This  case  was  before  this 
court  at  a  former  term,  and  is  reported  in  169 
N.  C.  140,  85  S.  E.  214.  That  report  is  re- 
ferred to  for  a  statement  of  the  case. 

[1]  The  land  in  controversy  was  claimed 
by  Allen  Jordan,  who  was  in  possession  of  it 
on  May  2,  1898,  when  it  was  sold  for  his 
taxes  and  bid  off  by  G.  S.  Beaman,  who  as- 
signed his  bid  to  Mary  Jordan,  the  wife  of 
Allen  Jordan.  The  sheriff's  deed  to  Mary 
Jordan  is  dated  May  6,  1899.  This  action 
was  commenced  on  May  6,  1903,  by  Mary 
Jordan  and  her  husband,  Allen  Jordan,  to  re- 
cover the  land.  They  died  pending  the  ac^ 
tion,  and  their  heirs  at  law,  I.  M.  Deaton  and 
wife,  Mollie  (X  Deaton,  have  been  made  par- 
ties plaintiff,  claiming  the  land  under  Mary 
Jordan. 

It  is  claimed  that  Mary  Jordan  was  not  a 
party  plaintiff  when  the  action  was  institut- 
ed, but  became  so  in  1905.  In  our  view  that 
is  immaterial.  In  our  former  opinion  the 
statute  is  cited,  which  enacts  that  no  action 
for  the  recovery  of  real  property  sold  for  the 
nonpayment  of  taxes  shall  lie,  unless  the 
same  is  brought  within  three  years  after  the 
sherifTs  deed  is  made.  It  appears  in  the  evi- 
dence offered  by  plaintiff  and  upon  the  record 
that  this  action  was  not  Instituted  until  four 
years  from  date  of  the  sheriff's  deed,  and 
therefore  it  cannot  be  maintained,  unless 
there  is  something  to  take  it  out  from  the 
bar  of  the  statute.  Plaintiff  claims  that  aft- 
er the  land  was  sold  Mary  Jordan  entered  in- 
to possession,  and  has  remained  in  possession 
until  ousted,  and  therefore  no  action  was  nec- 
essary. 

There  is  no  evidence  that  Mary  Jordan  ever 
was  in  possession  of  the  land  in  her  own 
right.  The  land  belonged  to  her  husband, 
Allen  Jordan,  so  far  as  this  record  discloses, 
when  sold  for  taxes.  There  is  no  evidence 
that  Mary  Jordan  asserted  any  dominion  over 
the  land  after  she  received  the  sheriff's  deed 
other  than  she  did  prior  thereto.  There  is 
no  evidence  that  her  husband  yielded  up  pos- 
session to  her,  or  that  she  committed  any  acts 
tending  to  prove  that  she  had  taken  posses- 
sion and  was  asserting  her  rights  as  owner. 
On  the  contrary,  plaintifTs  witness  Russell 
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testified  that  be  and  his  father  rented  the 

land  in  18d9  and  1900  from  Allen  Jordan,  and 

that  the  latter  took  out  dalm  and  delivery 

proceedings  in  his  own  name  in  1900  for  the 

rent.    PlalntliTs  witness  Howell  testifies: 

"Well,  about  as  far  back  as  I  remember  the 
land  was  being  tended  by  old  Col.  Jordan,  and 
was  in  his  possession  np  until,  well,  ever  since 
he  purchased  it  until  Mr.  Simmons  got  into  law 
ana  got  in  possession." 

We  are  unable  to  find  any  evidence  in  the 
record  that  prevents  the  bar  of  the  statute. 

[2]  The  learned  counsel  for  plalntifTs  earn- 
estly contends  that  the  court  erred  in  exclud- 
ing the  following  question  asked  witness 
Saunders:  "What  acts  of  possession  did  Mrs. 
Jordan  exercise  over  this  land?*'  This  ques- 
tion was  competent  and  relevant,  and  should 
have  been  allowed,  and  we  would  grant  a  new 
trial,  but  for  the  fact  that,  although  it  was 
excluded,  the  witness  stated,  "I  know  only 
what  I  have  heard  her  and  Col.  Jordan  say." 
Their  declarations  were  not  asked  for,  and 
are  not  set  out  in  record,  and  whether  compe- 
tent or  not,  is  a  matter  not  before  us. 

Affirmed. 

OLiARK,  a  J.  (concurring).  The  fact,  how- 
ever, should  not  pass  without  notice  that 
though  this  action  is  for  the  recovery  of  land 
sold  in  May,  1898,  for  taxes  in  arrears  for 
1896^  and  was  begun  on  May  6,  1903,  it  is 
now  here  for  decision  in  May,  1918,  20  years 
after  the  sale  of  the  land  and  the  purchase 
whose  validity  is  in  question. 

There  is  widespread  oonH>laint  in  this 
state,  as  well  as  elsewhere,  at  the  congestion 
and  d^ays  in  the  courts.  There  has  been  no 
congestion  at  any  time  in  this  court,  hut 
counsel  recently  stated  in  an  argument  here 
that  on  an  average  appeals  did  not  get  to 
this  court  from  his  district  under  3%  to  4 
years  after  the  suit  was  begun.  It  nmy  be 
safely  said  that  the  same  average  will  apply 
doubtless  to  the  whole  state.  Not  infrequent- 
ly appeals  are  heard  here  in  cases  which 
have  been  In  the  courts  over  10  years,  and 
sometimes  even  20  years.  In  Taylor  v. 
Gooch,  110  N.  0.  387,  15  S.  Ei  2,  the  action 
was  brought  in  1852,  and  the  final  appeal 
was  heard  at  this  court  in  1892,  after  a  lapse 
of  40  years.  The  cause  of  action  originated 
in  the  purchase  of  land  under  a  judgment 
obtained  in  1806.  Charles  Dickens  in  his 
description  of  the  chancery  suit  of  Jamdyce 
V.  Jamdyce  in  "Bleak  House"  rendered  an 
invaluable  service  to  the  legal  profession 
and  to  the  public  by  describing  the  evils,  and 
the  Infinite  wrongs,  infiicted  by  needless  de- 
lays in  the  courts.  In  Taylor  v.  Gooch  tills 
court  said: 

"This  is  the  fifth  time  this  matter,  which  has 
been  in  litigation  more  than  40  years,  has  been 
in  this  court  The  defendants,  and  those  under 
whom  they  claim,  have  been  in  continuous  and 
unbroken  possession  of  the  premises  for  ninety 
years.  Eighty-nine  years  ago  a  decree  was  made 
in  a  cause  pending  between  the  parties  under 
whom  the  plaintiff  and  defendants,  respectively, 
claim,  adjudging  that  those  whose  title  and 
possession  the  defendants  hold  had  paid  in  full 


for  the  premises,  and  adjudging  that  the  plain- 
tifiTs  ancestor  execute  title  to  the  same.'* 

In  Penny  v.  Railroad,  161  N.  C.  530,  77  S. 
E.  774,  Ann.  Cas.  1914D,  992,  attention  was 
called  to  the  fact  that  that  case  had  then 
been  pending  already  15  years,  and  in  that 
time  four  appeals  had  been  taken  to  this 
court,  and  for  the  fourth  time  a  new  trial 
had  heen  granted.  Surely  this  state  of  things 
should  incline  the  bench  and  the  bar  to  con- 
cede, and  that  without  sensitiveness  on  the 
part  of  any  one,  that  in  the  administration 
of  Justice  there  should  be  greater  efficiency 
and  a  prompt  determination  in  all  matters 
coming  before  the  courts.  Such  delays,  and 
the  exprense  incident  thereto,  add  to  the 
burdens  of  the  loser,  and  often  deprives  even 
him  who  gains  the  final  judgment  of  all  boi- 
efit  therefrom.  Then,  tooy  as  in  this  case, 
papers  are  lost,  from  the  loose  files  which 
are  kept,  witnesses  die,  and  thQ  memory  of 
those  who  survive  is  weakened  so  that  too 
often  in  addition  to  the  great  and  unnecessa- 
ry bill  of  costs  and  the  loss  of  time  and  the 
expense  entailed  upon  witnesses  and  suitors 
in  attending  court,  justice  may  finally  mis- 
carry from  the  lack  of  evidence  which  once 
existed,  or  defective  memories. 

There  is  no  evidence  that  the  great  delay 
in  this  qase  is,  in  any  wise,  due  to  the  judges 
of  the  superior  court,  nor  does  it  clearly  ap- 
pear who  is  to  blame,  but  there  must  be 
blame  somewhere  for  such  long  drawn  out 
litigation,  and  such  inefficiency  would  not  be 
permitted  In  any  other  business,  and  should 
not  exist  in  the  administration  of  justice: 
Galling  public  attention  to  this  matter  will 
be.  the  surest  means  In  this  as  in  all  other 
matters  to  cure  the  evil.  Congestion,  and 
other  evils  in  the  administration  of  the 
courts,  are  not  matters  whidi  are  the  con- 
cern only  of  lawyers  and  judges,  but  they 
are  the  concern  of  all  litigants  and  of  the 
taxpayers  and  of  the  public  generally  as  well. 

The  American  Bar  Association  and  many 
state  bar  associations  have  passed  resolu- 
tions and  appointed  committees  to  secure  a 
lessening  of  the  delays  in  litigation,  and  they 
have  urged  that  the  Judges  should  shorten 
their  opinions,  and  the  Legislature  of  this 
state  has  suggested  that  per  curiam  ded- 
sions  should  be  used  where  no  new  principle 
of  law  is  Involved.    Bevisal,  t  1548.    l%ls, 
however,   would  not  less^i  any   congestion 
which  exists  in  the  superior  court    In  that 
much  misunderstood  instrument,  the  Magna 
Carta  of  John  (for  there  were  several  Magna 
Cartas),  there  was  a  promise  that  "justice 
should  not  be  delayed,"  which  was  coupled 
with  a  provision  that  justice  should  not  be 
sold,  SB  if  the  two  were  similar  evils  so  far  as 
suitors  were  concerned.    A  far.  greater  Intel- 
ligence than  that  of  the  brutal  barons  and 
the  contemptible  king  who  met  in  conference 
at  Runnymede  has  classed  "the  law's  delay" 
among  the  greatest  evils  "that  fiesh  is  heir 
to."    Shakespeare's  Hamlet,  act  ill,  scene  1. 

One  fruitful  cause  of  delay  la  the  abuse 
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of  legal  process  by  taMog  an  appeal  wblch 
suspends  the  execution  on  the  Judgment, 
without  subsequently  perfecting  the  appeal. 
One  remedy  for  this  i^  rule  17  (81  S.  EL  ix), 
whiidi  allows  the  appellee  to  docket  a  cer- 
tificate and  dismiss  the  appeal  if  not  brought 
up  to  the  next  term,  but  this  In  many  instanc- 
es involves  a  delay  of  6  months.  There  is 
a  much  speedier  method  pointed  out  In  Avery 
v.  Pritchard,  03  N.  C.  2^,  which  holds  that: 

"The  superior  court  may,  upon  proper  notice, 
adjudge  that  the  appeal  has  been  abandoned,  and 
proceed  in  the  cause  as  if  no  appeal  had  been 
taken." 

This  has  been  approved  several  times. 
See  citations  in  Anno.  Ed.  This  course  can 
usually  be  taken  at  the  very  next  term  of 
the  superior  court,  and  even  at  chambers, 
when  the  statutory  time  has  elapsed  without 
serving  the  case  on  appeal  or  otherwise  com- 
plying with  the  requirements  for  perfecting 
the  appeal.  This  applies  to  the  appeals  In 
criminal,  as  well  as  in  dvll,  cases.  At  this 
term  an  appeal  in  a  criminal  case  was  dock- 
eted and  dismissed  under  rule  17,  in  which 
the  judgment  was  rendered  2  years  ago,  and 
thus  the  defendant  obtained  2  years'  delay 
by  simply  taking  an  appeal  and  failing  to 
perfect  it  The  execution  of  the  judgment 
In  that  case  should  have  been  had  at  sthe 
next  term  of  the  superior  court,  or  at  cham- 
bers, by  applying  to  the  Judge,  on  notice  to 
defendant,  to  adjudge  the  appeal  abandoned 
Tinder  Avery  v.  Pritchard,  93  N.  0.  266,  or  at 
the  next  term  of  this  court  by  moving  to 
docket  and  dismiss  under  rule  17,  as  has 
finally  been  done.  Among  many  cases  call- 
ing attention  to  this  matter  from  time  to 
time  is  the  very  recent  case  of  Lancaster  v. 
Bland,  168  N.  0.  377,  84  S.  E.  629. 

(175  N.  C.  601) 

WARE  V.  SOUTHERN  RY.  CO.     (No.  888.) 

(Supreme  Oourt  df  North  Carolina.     May  8, 

19ia) 

1.  Mastbb  jlitd   Servant  ^b»289(81)~Inju- 

BI£S  TO  SeBVANT— BOABDING  MOVING  CaB— 

Negligence— Question  fob  Juby. 
In  an  action  by  experienced  section  hand. 
where  there  was  evidence  that  he  was  injured 
while  getting  on  a  ntotor-propelled  car  going  six 
or  seven  miles  per  hour  in  obedience  to  an  order 
of  his  foreman,  the  court  properly  refused  to 
nonsuit  the  plaintiff. 

2.  Tkial   ®=>19i(19)—irN8TBTT(7noN8— Invad- 
ing Pbovince  of  Juby— Negligence. 

It  was  error  to  instruct  that  a  section  fore- 
man was  negligent  in  ordering  an  employ^  to 
get  onto  a  motor-propelled  car  going  six  or  sev- 
en miles  per  hour,  such  being  a  question  for  the 
jury  under  the  circumstances  of  each  case,  in- 
clnding  the  experience  of  the  injured  employ^. 

8.  Masiicb  and  Servant  ^s»291(13)  —  Inju- 
ries TO  Sebvant  —  Pbozimate  Cause  —  In- 
stbuctions. 
In  submitting  an  issue  as  to  whether  an  em- 
pIoy6  was  injured  by  the  negligence  of  defend- 
ant,  master  claiming  injury  occurred  by   em- 
ploye's own   negligence  and  awkwardness,   an 
instruction  as  to  proximate  cause  was  essential. 

Cla»k,  C.  J.,  dii^senting. 


Appeal  from  Superior  (yonrt,  Onilford 
County;    Harding,   Judge. 

Action  by  Sam  Ware  against  the  Southern 
Railway  0)mpany.  Judgment  for  plaintiff, 
and  d^endant  appeals.     New  triaL 

This  Is  an  action  to  recover  damages  for 
personal  injury.  The  plaintiff  was  a  section 
hand  in  the  employment  of  the  defendant, 
and  was  engaged  In  working  upon  the  section 
near  High  Point  under  Foreman  T.  W. 
Pierce.  He  had  been  engaged  In  this  work 
for  more  than  two  years,  and  on  the  27th  of 
October,  1917,  the  foreman,  with  four  section 
hands,  including  the  plaintiff,  was  taking  two 
cars  from  the  belt  line  which  runs  around  a 
section  of  the  city  of  High  Point  onto  the 
main  line  which  leads  from  High  Point  to 
Asheboro.  The  foremost  of  the  two  cars  was 
propelled  by  a  gasoline  motor.  Attached  to 
It  in  the  rear  was  what  is  known  as  a  "hand*' 
or  "push  car"  which  Is  a  flat  platform  rest- 
ing upon  two  trucks  and  has  no  motive  power, 
but  is  ordinarily  propelled  by  the  men  walk- 
ing upon  the  tracks  and  pushing  the  car  In 
front  of  them.  .On  this  occasion,  it  was  at- 
tached to  and  propelled  by  the  gasoline  car. 
When  the  cars  reached  a  point  near  the  junc- 
tion between  the  main  line  and  the  belt  line 
the  plaintiff  jumped  off  and  went  forward  to 
the  switch  in  order  to  change  the  switch  so 
that  the  cars  might  leave  the  belt  line  and  go 
upon  the  main  line.  The'  evidence  of  the 
plaintiff  Is  that  the  cars  did  not  stop,  and 
that  as  they  were  passing  him  the  foreman 
directed  him  to  Jump  on,  and  that  he  was  In- 
jured In  attempting  to  do  so;  that  he  had 
been  jumping  off  and  on  about  two  years  In 
changing  the  switch.  According  to  the  plain- 
tiff's testimony  they  were  running  about  six 
or  seven  miles  an  hour.  According  to  the  de- 
fendant's testimony  they  were  running  from 
four  to  five  miles  an  hour.  His  honor  charg- 
ed the  jury  among  other  things  as  follows: 

"If  the  plaintiff  has  satisfied  you"  by  the 
greater  weight  of  the  evidence  that  this  car 
was  going  at  a  dangerous  rate  of  speed  for  him 
to  get  off  and  on  the  car,  six  or  seven  miles  an 
hour,  the  court  charges  you  if  defendant, 
through  its  section  master,  ordered  the  plaintiff 
to  get  on  this  car,  that  would  be  negligence  on 
the  part  of  tiie  defendant,  and  yep  should  an^ 
ewer  the  issues  'Xes.'  '* 

The  defendant  excepted.  There  was  a  mo- 
tion for  judgment  of  nonsuit,  which  was  over- 
ruled, and  the  defendant  excepted.  The  jury 
returned  the  following  verdict: 

"(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  as  alleged?  Answer: 
Yes. 

"(2)  Did  the  plaintiff  contribute  to  his  injury 
by  his  own  negligence,  as  alleged  in  the  answer? 
Answer:  Yes. 

"(3)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  the  defendant?  Answer: 
$300." 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  aj^- 
pealed. 
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Wilson  &  Ferguson,  of  Greensboro,  for  ap- 
pellant John  A.  Barrlnger,  of  Greensboro, 
for  appellee. 

ALLEN,  J.  [1-3]  The  case  of  Myers  ▼. 
Railroad,  166  N.  G.  234,  81  S.  E.  935,  decided 
by  a  unanimous  court,  is  a  controlling  author- 
1^  on  both  questions  raised  by  the  appeal, 
sustaining  the  exception  to  the  charge,  and 
oyerruling  the  exception  to  the  refusal  to 
nonsuit  the  plaintiff.  \n  the  Myers  Case  the 
plaintiff  was  injured  while  attempting  to  get 
on  a  freight  train  running  six  or  eight  miles 
an  hour,  in  obedience  to  the  command  of  his 
superior,  and  upon  appeal  a  refusal  to  non- 
suit was  affirmed. 

It  also  appears  from  an  examination  of  the 
original  record  that  his  honor  charged  the 
jury  that  if  they  found  from  the  evidence  that 
the  plaintiff  was  an  employ^  of  the  defend- 
ant; that  he  was  directed  by  his  superior  to 
get  on  the  moving  train;  that  he  attempted 
to  do  so  in  obedience  to  the  order  given  him ; 
"that  the  train  was  running  at  a  si)eed  of 
about  seven  miles  an  hour ;  and  that  a  rea- 
sonable man  could  have  seen  that  it  was 
dangerous  for  a  man  to  get  on  a  moving  train 
going  that  fast" ;  that  he  used  due  care  and 
caution  in  trying  to  do  so,  and  was  injured 
and  this  was  the  proximate  cause  of  the  in- 
jury— ^it  would  be  the  duty  of  the  jury  to  an- 
swer the  first  Issue  ''Yes."  This  charge  was 
excepted  to,  and  the  exception  was  relied  on 
in  the  brief,  and  the  court,  without  discussing 
each  exception  separately,  says: 

"We  have  examined  with  care  the  exceptions 
set  out  in  the  record  to  the  reception  and  rejec- 
tion of  evidence,  and  also  to  the  charge  of  the 
coart,  and  we  think  the  case  was  substantially 
tried  under  the  well-settled  principles  of  law  ob- 
taining in  this  state." 

It  will  be  observed  that  in  the  charge, 
which  has  been  approved,  his  honor  did  not 
determine  the  fact  that  it  was  dangerous 
for  an  employ 6  to  get  on  a  freight  train  mov- 
ing seven  miles  an  hour,  nor  did  he  declare 
as  matter  of  law  that  to  direct  him  to  do  so 
was  negligence,  nor  did  he  instruct  the  jury 
to  answer  the  first  issue  "Yes"  without  a  find- 
ing that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  his  injury.  On  the 
contrary,  he  left  the  question  of  danger  to  the 
jury,  under  the  rule  of  the  reasonable  or 
prudent  man,  and  incorporated  the  principle 
of  proximate  cause  as  necessary  before  the 
issue  could  be  answered  in  favor  of  the  plain- 
tiff, while  in  the  charge  now  before  us  his 
honor  declared  a  speed  of  six  or  seven  miles 
an  hour  to  be  dangerous,  and  eliminated  the 
finding  of  proximate  cause  altogether,  which 
is  an  essential  fact  involved  in  the  first  Issue. 

"The  authorities  fully  sustain  the  position  of 
the  plaintiff  that  it  is  negligence  to  run  a  train 
without  a  headlight  at  night  along  a  track  fre- 
quented by  the  public;  but  a  plaintiff  cannot 
recover  upon  proof  of  negligence  alone.  He 
must  go  further  and  prove  that  the  negligence 
complained  of  was  the  cause  of  his  injury. 
Crenshaw  v.  Railroad,  144  N.  C.  314,  56  S.  E. 
»45;  Prltchett  v.  Railroad,  157  N.  C.  101,  72 
S.  E.  828;   Henderson  v.  Traction  Co.,  132  N. 


O.  784,  44  S.  E.  598.  In  the  first  of  these  cases 
the  court  said:  'The  burden  is  always  on  the 
plaintiff  to  show  by  a  preponderance  of  the  evi- 
dence that  the  defendant  committed  a  negligent 
act,  and  that  it  was  the  proximate  cause  of  the 
injury.  The  two  facts  must  coexist  and  be  es- 
tablished by  the  clear  weight  of  the  evidence  be- 
fore a  case  of  actionable  negligence  is  made  ont. 
Brewster  v.  Elizabeth  City,  137  N.  C.  392  [49 
S.  E.  885].'  In  the  second:  'In  all  courts  where 
the  common  law  is  administered  it  is  held  that 
one  cannot  recover  damages  upon  proof  of  neg- 
ligence alone,  and  that  he  must  proceed  further 
and  show  that  the  negligence  of  which  he  com- 
plains was  the  real  proximate  cause  of  the  in- 
jury.*. And  in  the  last:  'It  is  generally  held, 
and  this  we  regard  as  the  true  doctrine,  that 
the  element  of  proximate  cause  must  be  estab- 
lished, and  it  will  not  necessarily  be  presumed 
from  the  fact  that  a  city  ordinance  or  statute 
has  been  violated.  Negligence,  no  matter  in 
what  it  may  consist,  cannot  result  in  a  right  of 
action  unless  it  is  the  proximate  cause  of  the 
injury  complained  of  by  the  plaintiff.*"  Mc- 
Neill V.  Railroad,  167  N.  C.  395,  83  S.  E.  704. 

That  the  question  of  proximate  cause  was 
material  and  in  controversy  is  shown  by  the 
evid^ce  of  the  defendant  that  the  plaintiif 
was  injured  by  his  own  carelessness,  which 
caused  him  to  stumble  and  fall  on  the  car, 
and  by  the  answer  of  the  issue  of  contribu- 
tory negligence  in  favor  of  the  defendant 

There  was  less  reason  for  submitting  to 
the  jury  the  question  of  the  danger  of  get- 
ting on  the  moving  car  in  the  Myers  Case 
than  in  this,  because  the  plaintiif  in  this  ac- 
tion is  an  employ^  of  experience,  who  had 
for  two  years  been  jumping  off  and  <»  the 
car  when  in  motion,  without  injury,  whUe 
in  the  Myers  Case  the  injured  employ^  was 
performing  different  services,  some  o^  them 
not  connected  with  the  operation  of  trains^ 
and  he  was  told  to  get  on  a  heavy  freight 
train,  and  in  this  on  a  low  gasoline  car.  Tiie 
danger  was  more  apparent,  and  the  experi- 
ence and  skill  of  the  employ^  less  in  the  one 
case  than  in  the  other. 

It  is  also  recognized  in  Reeves  ▼.  Railroad. 
151  N.  C.  318,  66  S.  E.  133,  that  the  rule; 
which  usually  prevents  a  recovery  by  one  in- 
jured while  getting  on  a  moving  train,  does 
not  apply  In  strictness  to  experienced  train- 
men, and,  if  to  do  so  cannot  be  declared  to 
be  contributory  negligence  as  matter  of  law, 
why  should  a  direction  to  get  on  under  the 
same  conditions  be  arbitrarily  declared  to 
be  negligence,  instead  of  leaving  the  question 
to  the  jury  to  say  whether  the  officer  giving 
the  order  was  acting  as  a  reasonably  pru- 
dent man,  considering  the  speed  of  the  train, 
the  experience  of  the  employ^,  and  other  rel- 
evant circumstances? 

This  seems  to  us  to  be  the  better  and  safer 
rule,  and  it  leaves  to  the  jury  disputed  facts, 
instead  of  permitting  the  judge  to  decide 
them. 

New  trial. 

CLARK,  O.  J.  (dissenting).  It  is  settled 
in  this  and  indeed  in  all  jurisdictions  that 
when  reasonable  men  can  draw  only  one 
conclusion  from  a  given  state  of  facts,  Wheth- 
er there  Is  negligence  or  not  is  a  matter  of 
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law.  Whltiey  v.  Railroad,  122  N.  C.  900,  29  | 
S.  R  783;  Clark  v.  Traction  Co.  (Brown,  J.) 
138  N.  a  77,  RO  S.  B.  518,  107  Am.  St  Rep. 
632;  Miller  ▼.  Railroad,  128  N.  Q  26,  38  S. 
E.  29;  Chesson  t.  Lumber  Co.,  118  N.  a  69, 
23  S.  E.  025.  It  would  seem  that  reasonable 
men  could  draw  no  other  conclusion  than 
that  there  is  negligence  when  a  railroad  offi- 
cial, taking  no  risks  himself,  directs  an  em- 
ploy6  to  jump  off  a  motorcar  "running  six 
to  seven  miles  an  hour,  to  run  across  the 
track,  open  the  switch,  and  get  back  on  the 
motor  running  six  to  seven  miles  an  hour.** 
The  Judge,  therefore,  committed  no  error 
in  telling  the  jury  that  if  they  found  such 
state  of  facts  to  And  the  defendant  guilty  of 
negligence.  The  jury  have  found  that  the 
employ^  was  guilty  of  contributory  negli- 
gence in  jumping  back  on  the  car,  though 
ordered  to  do  so,  and  have  apportioned  the 
negligence,  in  accordance  with  our  state  stat- 
ute (Laws  1913,  c.  6),  which  was  enacted 
since  the  decisions  which  made  contributory 
negligence  a  complete  defense. 

It  was  in  evidence  that  on  October  27, 
1917,  the  plaintiff  who  had  been  working 
for  the  defendant  for  more  than  two  years 
as  a  section  hand,  and  who  during  that  time 
had,  under  the  orders  of  the  section  foreman 
in  charge,  been  jumping  off  and  on  this  mo- 
torcar while  it  was  running,  to  open  and 
shut  switches,  on  this  occasion  was  told  by 
his  foreman  to  jump  off  and  unlock  the 
switch  and  get  on  again.  To  obey  this  or- 
der h^  had  to  jump  off  and  run  across  the 
track,  open  the  switch,  and  then  jump  back 
on  the  motorcar,  the  motor  rtlnning  when 
he  jumped  off  and  when  he  jumped  on. 
When  the  plaintiff  attempted  to  jump  back 
on  the  car,  it  was  running  so  fast  that  its 
momentum  threw  him  off  and  the  car  ran 
over  him.  When  he  opened  the  switch  he 
did  not  give  any  signal  for  the  car  to  come 
on,  for  according  to  the  custom,  and  under 
the  orders,  for  two  years  past  the  car  did 
not  stop  either  for  him  to  get  off  or  on. 
He  had  always  gotten  back  on  the  front 
car  and  according  to  custom  attempted 
to  do  so  again.  There  was  a  rear  car,  but 
that  was  loaded  with  tools  and  jacks,  and 
he  had  never  had  orders  to  get  on  that  car. 
The  plaintiff  had  to  act  in  haste  before  the 
car  should  pass  him.  He  ran,  according  to 
custom,  around  the  rear  car  to  get  on  the 
gasoline  or  motorcar  where  he  had  been  rid- 
ing when  he  jumped  off,  and  on  which  the 
other  men  were  riding  at  the  time.  Pierce, 
the  foreman,  was  present  on  the  car  all  the 
time,  and  plaintiff  had  been  acting  under 
his  orders  for  two  years  past  in  this  very 
matter  of  jumping  off  and  on  the  car  while 
in  motion,  and  if  he  had  not  done  so  the 
plaintiff  certainly  could  not  have  retained 
his  job. 

In  Pressly  v.  Yarn  Mills,  138  N.  a  421,  51 
S.  B.  69,  the  concurring  opinion  quotes  as 
follows  from  J'ldge  Heniy  Clay  Caldwell, 


than  whom  no  abler  judge  has  sat  upon  the 

United  States  circuit  bench: 

"Dangers  which  needlessly  imperil  bnman  life 
and  which  can  be  remedied  at  little  cost  are 
not  dangers  necessarily  incident  to  the  operation 
of  a  railroad,  but  are  dangers  which  it  is  the 
duty  of  the  company  to  remove.  The  necessities 
of  laboring  men  are  often  very  great  The  ne- 
cessity of  prQviding  food  for  themselves  and 
families  may  drive  them  to  accept  employment 
at  the  peril  of  their  lives.  But  the  employer 
does  not  obtain  a  license  to  kill  his  employes 
with  impunity  by  proclaiming  his  purpose  to 
subject  £bem  to  unnecessary  and  needless  perils 
—to  perils  that  a  reasonably  prudent  man,  hav- 
ing a  due  regard  for  human  life,  would  remove. 
Common  humanity  demands  this.  Moreover,  the 
state  has  an  interest  in  the  lives  of  her  citizens, 
and  will  not  permit  an  employer  needlessly  to 
imperil  the  lives  of  employes.  The  very  highest 
consideration  of  public  policy  demands  an  en- 
forcement of  this  rule.  And  the  peril  is  unnec- 
essary and  needless  where,  as  in  this  case,  it  can 
be  removed  at  a  slight  expense.  Notice  [to  em- 
ploy6]  of  the  unnecessary  peril  in  such  case  goes 
for  nothing.  As  long  as  the  needless  peril  is 
maintained, '  the  employer  is  guilty  of  culpable 
negligence;  and  when,  by  reason  of  such  need- 
less peril,  an  employ^  is  lulled,  the  law  presumes 
he  was  exercising  due  care  to  escape  the  peril, 
and  the  employer  is  responsible  for  his  death, 
unless  he  can  prove  affirmatively  that  the  em- 
ploy6  was  guilty  of  negligence.  In  such  case 
the  death  of  the  employ^  testifies  that  he  was  in 
the  faithful  discharge  of  his  duty  and  in  the 
exercise  of  due  care,  and  that  his  death  is  the 
result  of  the  needless  peril  to  which  he  was  sub- 
jected." 

Upon  this  decision  a  very  learned  law- 
writer,  the  author  of  Thompson  on  Corpora- 
tions, says: 

"It  is  hard,  very  hard,  to  understand  how  hu- 
mane judges  can  balance  the  question  of  a  slight, 
very  slight,  expense  to  the  railroad  company 
against  the  maiming  and  death  of  meritorious 
laboring  men,  the  tears  and  agony  of  their  wid- 
ows, and  the  beggaring  of  their  orphaned  chil- 
dren." 

In  this  case,  fortunately,  the  plaintiff  was 
not  killed,  but  he  suffered  pain  and  agony 
and  permanent  injury,  and  those  dependent 
upon  him  will  suffer  from  his  diminished  ca- 
pacity for  earning  caused  by  his  exposure  to 
such  dangers  by  the  negligence  of  the  defend- 
ant 

A  case  Identical  with  this  on  the  facts  is 

Reeves  v.  Railroad,  151  N.  C.  318,  66  S.  E. 

138,  where  Brown,  J.,  held  that: 

"The  rule  that  persons  cannot  recover  damag- 
es for  an  injury  received  while  getting  on  and 
off  a  moving  car  does  not  apply  to  brakemen  act- 
ing in  the  hne  of  their  duty. 

In  that  case  It  was  held  that  the  plaintiff 
a&'  a  matter  of  law  was  not  guilty  of  con- 
tributory negligence.  In  this  instance  the 
jury  was  more  favorable  to  the  defendant 
railroad  than  it  had  a  right  to  claim  under 
the  decision  In  Reeves  v.  Railroad,  and 
found  that  while  the  railway  company  was 
guilty  of  negligence  in  requiring  the  plaintiff 
to  jump  off  and  on  a  moving  car,  yet  the 
plaintiff  was  guilty  of  contributory  negli- 
gence in  doing  so,  and  apportioned  the  dam- 
ages at  $300.  Reeves  v.  Railroad  has  been 
approved.  Heilig  v.  Railroad,  152  N.  C.  472, 
67  S.  B.  1009;  Carter  v.  R.  IL,  165  N.  C.  255, 
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81  S.  E.  321.    The  defendant  has  no  cause  to 
complain. 

The  defendant  excepts,  however,  because 
the  jndge  charged  the  Jnry  that: 

"If  the  plaintiff  has  satisfied  the  Jury  by  the 
greater  weight  of  the  evidence  that  this  car  was 
moving  at  six  or  seven  miles  an  hour,  and  the 
foreman  ordered  him  to  get  off  the  car  ,and 
open  the  switch  and  get  back  on  the  car  with- 
out stopping,  the  car  goine  at  the  ra£e  of  six 
or  seven  miles  an  hour,  or  if  the  foreman  stood 
by  and  acquiesced  in  his  doing  so,  and  allowed 
the  plaintiff,  according  to  custom,  to  jump  off 
and  get  back  on  the  car  while  going  six  or  sev- 
en miles  an  hour,  and  made  no  effort  to  have  the 
car  stopped  for  the  plaintiff  to  get  on,  that 
that  would  be  negligence." 

In  this  there  was  no  error;  for,  when  the 
facts  are  found,  whether  there  is  negligence 
Is  a  matter  of  law.    1  Thompson,  Neg.  672. 

The  plaintiff  testified  that  the  car  was 
running  six  or  seven  miles  an  hour.  To 
order  an  employ^  to  jump  off  and  on  a  car 
running  six  to  seven  miles'  an  hour  is  evi- 
dently dangerous,  and  the  judge  properly 
told  the  jury,  if  that  were  found,  there  was 
negligence  as  a  matter  of  law.  This  is  sim- 
ply applying  the  law  to  the  facts  found.  The 
plaintiff  had  a  right  to  have  this  phase  of 
the  evidence  submitted  to  the  jury.  Brown, 
J.,  in  Clark  v.  Traction  Co.,  138  N.  C  77, 
50  S.  E.  518,  107  Am.  St.  Rep.  526. 

The  conduct  of  the  defendant  was  negli- 
gence per  se  which  made  the  defendant  lia- 
ble notwithstanding  contributory  negligence 
as  found  by  the  jury,  for  it  needed  no  proof 
that  making  the  plaintiff  jump  off  and  on  a 
car  moving  six  to  seven  miles  per  hour  was 
dangerous,  and  hence  negligence  as  a  matter 
of  law.  Under  the  recent  statutes,  both 
state  and  federal,  contributory  negligence, 
which  the  jury  finds,  is  not  a  bar  to  recovery. 

It  may  be  as  well,  in  this  case,  to  call  at- 
tention to  the  meaning  of  several  expressions 
often  used  in  actions  for  death  or  injury 
caused  by  negligence.  Negligence  per  se  is 
defined  to  be  negligence  as  a  matter  of  law 
upon  a  given  state  of  facts  found  or  admitted. 
1  Thompson,  Negligence,  |  10  et  seq.;  6 
Thompson,  Negligence,  {fi73d3,  7390.  There 
are  many  instances,  both  on  the  part  of  plain- 
tiffs and  defendants,  of  negligence  per  se  giv- 
en in  that  work.  See  Index  vol.  6,  under 
head  "Negligence  per  se."  This  always  aris- 
es where  there  is  a  violation  of  a  statute  or 
ordinance,  or  when  the  facts-  of  themselves, 
as  in  this  ca'se,  constitute  negligence.  1  S. 
&  R.  Neg.  1 27a ;  4  Thompson,  Neg.  4416-4418, 
4728,  4731;  6  Thompson,  Neg.  7688,  7896. 
In  most  cases,  of  course,  it  must  be  found 
by  the  jury  that  such  negligence  was  the 
proximate  cause  of  the  death  or  Injury;  that 
is,  the  defense  of  contributory  negltgence  is 
admissible.  In  Troxler  v.  'Railroad,  124  N. 
O.  189,  32  S.  E.  550,  44  L.  R.  A.  313,  70  Am. 
St  Rep.  580,  and  Greenlee  v.  Railroad,  122 
N.  C.  977,  30  S.  B.  115,  41  L.  R.  A.  399,  65 
Am.  St.  Rep.  734,  and  cases  cited  to  both 
In  the  Anno.  Ed.  and  in  many  other  cases, 


the  failure  of  the  defendant  to  furnish  self- 
couplers  or  other  safety  appliances  was  held 
to  be  negligence  per  se,  that  is,  negligence 
in  law,  before  It  was  made  a  statutory  duty 
to  furnish  such  appliances.  In  the  Greenlee 
and  Troxler  Oases,  supra,  it  was  held  that 
the  failure  to  furnish  self-couplers  or  other 
safety  appliances  was  a  continuing  negli- 
gence, and  no  evidence  of  carelessness  by  the 
injured  party  while  making  a  coupling,  when 
ordered,  without  them  could  be  heard  in  de- 
fense. In  this  case  there  is  no  evidence  of 
negligence  in  the  manner  of  plaintiff  in  jump- 
ing back  on  the  moving  car;  but,  if  there  has 
been,  it  was  not  contributory  negligence,  for 
there  was  continuing  negligence  on  the  part 
of  defendant  in  the  order  given  the  plaintiff. 
Then  there  is  prima  fade  negligence,  which 
raises  a  presumption  of  negligence  as  the 
occurrence  of  a  collision  (Marcom  v.  Rail- 
road, 126  N.  C.  200,  35  S.  E.  423,  and  ca&ea 
dted  in  the  Anno.  Ed.),  and  there  are  many 
other  instances  (29  Cyc.  599).  Whoi  there  Is 
prima  facie  negligence,  the  defendant  is  lia- 
ble unless  he  rebuts  the  presumption  by  evi- 
dence if  the  negligence  is  shown  to  be  the 
proximate  cause  of  the  injury.  Moore  v. 
Parker,  91  N.  O.  275;  Aycock  v.  Railroad, 
89  N.  C  321,  and  citations  in  Anno.  Ed. 
Res  ipsa  loquitur,  L  e.,  *'the  thing  itsetC 
speaks,*'  is  not  a  presumption  of  negligence, 
much  less  is  it  negligence  per  se^  or  negli- 
gence as  a  matter  of  law^  but  it  is  merely 
evidence  of  negligence  for  the  consideration 
of  the  jury.    1  a  &  R.  Neg.  |  58a. 

The  conduct  of  the  defendant  in  requiring 
the  plaintiff  to  jump  off  and  on  a  shifting 
engine  moving  at  the  rate  of  six  or  seven 
miles  an  hour  was  n^ligence  per  se;  that  is, 
it  was  negligence  as  a  matter  of  law  if  the 
jury  found,  as  it  did  under  the  instruction 
of  the  court,  that  the  car  was  moving  at 
that  speed,  and  that  its  momentum  caused 
the  injury  sustained  by  the  plaintiff.  It  is 
true  that  Pierce  testified  that  the  car  was 
moving  from  four  to  five  miles  an  hour.  The 
court  did  not  even  instruct  the  jury' that  it 
might  be  negligence  as  a  matter  of  fact  to  re- 
quire the  plaintiff*  to  jump  off  and  on  when 
the  car  was  running  at  that  speed.  The 
plaintiff,  not  the  defendant,  has  cause  to 
complain  of  this,  for  the  jury  might  well  find 
on  tiiat  state  of  facts  that  it  was  negligence 
on  the  part  of  the  defendant  To  make  the 
defendant  liable  it  was  not  necessary  that 
the  car  should  have  been  going  at  a  high 
rate  of  speed  as  six  or  seven  miles  an  hour. 
Yet  the  charge  of  the  court  was  in  effect  to 
that  purpose. 

The  jury  found  the  plaintiff  guilty  of  con- 
tributory negligence  in  getting  back  on  the 
oar,  according  to  his  orders,  and  reduced  the 
damages  to  $300.  If  it  was  contributory  neg« 
llgence  for  the  plaintiff  to  get  off  and  on  a 
moving  train,  as  a  matter  of  law,  then  of 
course  it  was  negligence,  as  a  matter  ot 
law»  for  the  defendant  to  order  or  permit. 
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or  by  long  custom  known  to  the  defendant  to 
require  tbe  plaintiff  (Farris  y.  Railroad,  151 
N.  C.  483,  66  S.  E.  457,  40  U  R.  A.  [N.  S.] 
1115;  HeUig  y.  Railroad,  152  N.  C.  471,  67 
8.  B.  1009)  to  get  off  and  on  a  moving  car, 
whether  the  speed  was  fovr  or  five  miles  an 
hour  as  its  foreman  tcBtlfled,  or  at  six  or  sey- 
en  miles  an  hour  as  the  plaintiff  testified. 

In  Its  essential  features  the  danger  to  the 
employ^  here  is  similar  to  that  in  "kicking*' 
cars,  which  this  court  has'  always  held  llle* 
gal.  This  case  being  under  the  state  stat- 
ute, while  contributory  negligence  can  be 
apportioned,  there  could  be  no  assumption  of 
risk.  In  no  case  could  it  be  deemed  that 
emplo^^s  working  In  such  imminent  danger 
yoluntieLrily  assumed  to  do  so,  but  only  under 
the  spur  of  necessity.  They  know  the  dan- 
ger, but  do  not  assume  it. 

"Each  toad  beneath  the  harrow  knows 
Full  well  where  every  tooth  point  goes." 

a76  N.  C.  615) 

GADDT  V.  NORTH  CAROLINA  R.  CO. 

(No.  385.)   . 

(Supreme  Court  of  North  Carolina.    May  8, 

1918.) 

1.  CoMifXHos  ^=»8(6),  27(7)  --  Fetderal  Eic- 

PLOTEBS'     IjABILITT     ACT    —     "IZfTEBSTATB 
C01CMEB0]D*'--SWITCH]aiN. 

A  switchman  engaged  in  making  up  a  freight 
train  to  ran  between  North  Carolina  and  Yir- 
ginia  was  engaged  in  interstate  commerce,  and 
nis  action  for  injuries  must  be  disposed  of  under 
the  federal  statute  which  is  exclusive,  supersed- 
ing the  right  of  action  under  the  state  law,  and 
recognizing  assumption  of  risk  as  a  defense. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Masteb  and  Servant  ^=:»213(3)~Fbderai. 
Emplotebs*  LiABiLrrr  Act  —  AssmfPTioN 
OF  Risk. 

A  switchman,  with  11  jrears'  experience,  fa- 
miliar with  the  yards  where  he  worked,  knowing 
of  the  location  of  the  guard  rail  and  that  cars 
had  been  kicked  toward  him  at  the  rate  of  16 
miles  an  hour,  and  ^ho  stepped  between  the  rail 
and  the  guard  rail,  was  caught,  and  injured,  as- 
sumed the  risk. 

8.  Masteb  and  Sebvant  ^=»2d8(l)— Assump- 
tion or  Risk. 
Where  the  servant's  evidence  clearly  makes 
out  assomption  of  risk,  it  Is  error  to  refuse  to 
enter  judgment  of  nonsuit  on  the  master'a  mo- 
tion. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  CJourt,  Davidson 
County;  Harding,  Judge. 

Action  by  Joseph  Gaddy  against  the  North 
Carolina  Railroad  Company.  Judgment  on 
verdict  for  plaintiiT,  and  defendant  appeals. 
Reversed. 

This  is  an  action  to  recover  damages  for 
personal  injury.  The  plaintiff,  together  with 
five  others,  composed  a  switching  crew  on  the 
railroad  yards  of  the  defendant's  lessee,  at 
Spencer,  N.  C,  and  on  the  1st  day  of  Novem- 
ber, 1915,  was  switching  cars  and  making 
up  trains  in  the  yard.     About  the  hour  of 


12:15  o'dock  p.  m.,  the  crew  was  working 
In  the  north  end  of  the  yard,  shifting  cars 
and  making  up  trains.  From  the  north  end 
of  the  yard  they  backed  in  on  the  straight 
lead  track,  which  leads  entirely  through  the' 
yard  and  extends  from  Spencer  to  Salisbury. 
They  coupled  up  to  seven  cars  on  the  said 
straight  lead,  and  pulled  these  cars  north  on 
the  ladder  lead,  which  connects  all  the  switch 
tracks  tn  the  north  end  of  the  yard.  There 
are  16  switch  tracks  connected  with  the 
ladder  lead.  The  cars  are  switched  by  being 
taken  out  on  the  ladder  lead,  and  the  switch- 
es set  for  the  tracks  upon  which  the  cars  are 
to  be  placed,  and  the  cars  are  kicked  in  on 
these  tracks  wherever  they  are  desired  to  be 
placed  for  the  purpose  of.  making  up  traina 
After  the  crew  had  pulled  the  cut  of  sevoi 
cars  out  on  the  lead,  they  kicked  one*  car 
down  on  the  double  track,  which  car  plaintiff 
rode  about  100  yards  down  the  tracls.  The 
engine  and  balance  of  crew  then  went  out 
onto  the  ladder  lead  with  the  other  cars,  for 
the  puri)ose  of  placing  these  cars  on  other 
tracks.  It  was  their  purpose  to  put  three 
cars  of  the  seven  attached  to  the  engine  into 
an  orange  train,  which  was  a  through 
freight  train  from  Spencer,  N.  C,  to  the  Po- 
tomac Yards,  Va.  When  plaintiff  had  set 
the  brakes  on  the  car  which  he  rode  down 
the  double  track,  he  dismounted  from  the 
car,  and  saw  the  balance  of  the  crew  were 
cutting  off  three  cars  on  the  ladder  lead  for 
track  No.  2  or  8.  He  got  off  the  car  he  had 
stopped  and  walked  down  the  main  line  of 
the  railroad  and  crossed  over  to  the  track 
where  the  three  cars  were  to  be  placed.  He 
was  about  60  feet  from  the  cars;  saw  them 
coming  down  toward  him.  He  walked  to- 
ward the  cars  about  8  feet,  and  attempted  to 
cross  the  track  at  the  switch  for  the  purpose 
of  getting  on  the  cars  on  the  other  side.  In 
attempting  to  cross  the  switch,  his  fbot  was 
caught  between  the  guard  rail  and  the  sto<^ 
rail  and  fastened,  and  before  he  could  get 
it  out,  the  front  truck  of  the  first  cars  passed 
over  his  foot,  cutting  off  part  of  his  foot. 
When  plaintiff  saw  that  he  could  not  get  his 
foot  out,  he  lay  down  between  the  rails  and 
the  front  truck  passed  over  his  foot.,  He 
crawled  from  under  the  car  between  the 
front  and  rear  tracks.  Plaintiff  says  that 
he  saw  the  ^ars  coming  toward  him;  saw 
th^  cars  as  they  were  cut  loose  when  he  was 
on  top  the  car  on  double  track;  that  there 
were  three  cars  in  the  cut,  the  first  car  be- 
ing a  gondola  car,  loaded  with  scrap  Iron, 
destined  for  Richmond,  Va.;  that  the  said 
cars  were  rolled  about  15  miles  per  hour; 
that  he  knew  there  was  no  one  on  the  cars 
to  stop  them;  that  It  was  his  duty  to  stop  the 
cars,  which  was  done  by  applying  the  brakes 
when  they  bad  rolled  to  the  place  where  he 
wanted  them  to  go.  Plaintiff  was  an  expe- 
rienced hrakeman;  had  been  engaged  in  this 
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work  at  this  place  for  U  years;  was  thor- 
oughly familiar  with  this  kind  of  work;  he 
belonged  to  the  crew  that  was  doing  the 
switching  and  making  np  the  trains,  and  he 
was  what  was  called  "field  man";  that  it  was 
his  duty  to  get  on  the  cars  and  apply  the 
brakes  at  the  place  he  wanted  to  stop  them; 
that  he  knew  of  the  guard  rail.  At  the 
conclusion  of  the  evidence  the  defendant 
moved  for  judgment  of  nonsuit,  which  was 
refused,  and  the  defendant  excepted.  The 
defendant  also  requested  the  court  to  in- 
struct the  Jury  to  answer  the  issue  as  to 
assumption  of  risk  in  favor  of  the  defendant 
if  they  believed  the  evidence,  which  was  re- 
fused, and  the  defendant  excepted.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
till,  and  Judgment  was  rendered  thereon, 
fronl  which  the  defendant  appealed. 

Linn  &  Linn,  of  Salisbury,  for  appellant 
John  A.  Barrlnger,  of  Greensboro,  for  appel- 
lee. 

ALLEN,  J.  [11  Accepting  the  plalntitTs 
evidence  as  true,  he  was  employed  in  inter- 
state commerce  at  the  time  of  his  injury 
(see  note  to  Railroad  v.  Behrens,  233  U.  S. 
473,  34  Sup.  Ot.  e46,  58  L.  Ed.  1051,  Ann.  Gas. 
19140,  165;  Sanders  v.  {Railroad,  167  N.  C. 
379,  83  S.  E.  573 ;  Rich  v.  Railroad,  166  Mo. 
App.  379,  148  S.  W.  1011),  and  the  action 
must  therefore  be  disposed  of  under  the  ted* 
eral  statute,  which  is  exclusive  and  super- 
sedes the  right  of  action  under  the  state  law, 
and  which,  unlike  the  statute  in  this  state, 
recognizes  the  assumption  of  risk  as  a  de- 
fense. Renn  v.  Railroad,  170  N.  O.  128,  86 
S.  B.  964,  affirmed  241  U.  S.  290,  36  Sup.  Gt. 
567,  60  L.  Ed.  1006.  The  doctrine  of  assump* 
tion  of  risk,  first  recognized  In  the  courts 
about  1837,  when  Priestly  v.  Fowler,  3  M. 
&  W.  1,  was  decided  in  Ehigland,  and  Mur- 
ray ▼.  Railroad,  1  McMul.  (S.  G.)  385,  36  Am. 
Dec.  268,  and  Farwell  v.  Railroad,  4  Mete. 
(Mass.)  49,  88  Am.  Dec.  339,  In  this  country, 
is  upon  the  idea  that  the  employ^  knows  and 
appreciates  the  dangers  of  his  employment, 
and  assumes  the  risk  of  these  dangers  as  a 
part  of  the  contract  of  service,  being  paid 
for  his  risk  in  the  increased  wage,  and  also 
upon  the  ground  of  public  policy;  it  being 
assumed  that  the  employ^  will  be  more  care- 
ful if  he  knows  that  he  will  not  receive  com- 
pensation for  injuries  received  in  the  course 
of  his  employment.  Many  of  the  courts,  re- 
garding the  reasons  upon  which  the  doctrine 
is  based  as  a  fiction',  adopted  to  throw  upon 
the  employ^  all  the  hazards  of  the  employ- 
ment, have  been  reluctant  to  give  it  effect, 
and  have  frequently  taken  hold  upon  seem- 
ingly immaterial  matters  to  avoid  its  results. 
Gonsequently  there  is  great  diversity  and 
conflict  in  Judicial  opinion  as  to  the  correct 
application  of  the  doctrine,  which  we  will 
not  attempt  to  examine,  as  this  action  must 
be  tried  under  the  federal  law,  and  we  are 
only  concerned  with  what  we  conceive  to 


be  the  doctrine  of  the  federal  courts  as  an- 
nounced by  the  Supreme  Gourt  of  the  United 
States,  ^at  court  enforces  the  rule  that  it 
is  the  duty  of  the  employer  to  provide  rea- 
sonably safe  and  adequate  machinery  and 
appliances  for  the  use  of  the  employ^  and 
to  keep  and  maintain  them  in  such  condition, 
and  that  a  failure  to  perform  this  duty  Is 
negligence.  Gardner  v.  Railroad,  150  U.  S. 
349,  14  Sup.  Gt  140,  37  L.  Ed.  1107.  It  also 
holds  that  the  employ^  assumes  the  ordinary 
risks  incident  to  his  employment,  and  that  if 
he  continues  to  work,  without  objection,  hav- 
ing knowledge  of  a  defect  and  an  apprehen- 
sion of  danger  and  is  Injured,  this  Is  one  of 
the  ordinary  risks  of  his  employment.  3all- 
road  V.  McDade,  135  U.  S.  570,  10  Sup.  Ct. 
1044,  34  L.  Ed.  235. 

In  Butler  v.  Frazee,  211  U.  S.  459,  29  Sap. 
Gt.  136,  53  L.  Ed.  281,  It  is  held  that: 

"One  nnderstanding  the  condition  of  machin- 
ery and  dangers  arising  therefrom,  or  who  n 
capable  of  so  doing,  and  voluntarily,  in  the 
course  of  employment,  exposes  himself  thereto, 
assumes  the  risk  thereof  and  if  injury  results 
cannot  recover  against  his  employer." 

In  Railroad  ▼.  Shalstrom,  195  Fed.  729. 115 

G.  G.  A.  515,  45  L.  R.  A.  (N.  S.)  387,  it  is  said: 

"Although  the  risk  of  the  master's  neglisence 
and  of  its  effect  unknown  to  the  servant  is  not 
one  of  the  ordinary  risks  of  the  employment 
which  he  assumes,  yet  if  the  negligence  of  the 
master  or  its  effect  is  known  and  appreciated 
by  the  servant,  or  is  obvious,  or  'so  patent  as  to 
be  readily  observed  by  him  by  the  reasonable 
use  of  his  senses,  having  in  view  his  age,  intel- 
ligence, and  experience,'  •  *  •  and  he  enters 
and  continues  in  the  employment  witbont  ob- 
jection, he  elects  to  assume  the  risk  of  it,  and 
he  cannot  recover  for  the  damages  it  causes." 

In  Railroad  v.  Archibald,  170  U.  S.  671,  18 

Sup.  Ct  777.  42  L.  Ed.  1188,  White,  C.  J., 

says: 

"The  elementary  rule  is  that  it  is  the  dutr 
of  the  employer  to  furnish  appliances  free  from 
defects  discoverable  by  the  exercise  of  ordinary 
care,  and  that  the  employ^  has  a  right  to  rely 
upon  this  duty  being  performed;  and  that 
while,  in  .entering  the  employment,  he  assumes 
the  ordinary  risks  incident  to  the  business,  be 
does  not  assume  the  risk  arising  from  the  neglect 
of  the  employer  to  perform  the  positive- duty  ow- 
ing to  the  employe  with  respect  to  appliances 
furnished.  An  exception  to  this  general  rule  i< 
well  established,  which  holds  tiiat  where  an  em- 
pIoy6  receives  for  use  a  defective  appUance,  and 
with  knowledge  of  the  defect  continues  to  use  it 
without  notice  to  the  employer,  be  cannot  recov- 
er for  an  injury,  resulting  from  the  defective  ap- 
pliance thus  voluntarily  and  negligently  used." 

Running  through  the  cases  is  the  principle 
that  if  the  employ^  has  knowledge  of  the  con- 
ditions and  the  dangers,  or  if  these  are  obvi- 
ous, and  he  continues  in  the  employment 
without  objection,  he  is  held  to  nave  as- 
sumed the  risk,  although  he  may  be  injured 
by  reason  of  some  neglect  of  the  employer, 
and  in  its  application  it  was  held  in  Railroad 
V.  Seley,  152  U.  S.  145,  14  Sup.  Gt  530,  38  L. 
Ed.  391,  that  a  brakeman,  familiar  with  a 
certain  freightyard,  whose  foot  was  caught 
in  an  unblocked  frog,  while  making  a  cou- 
pling, assumed  the  risk.  The  court,  after  re- 
ferring  to  several  decided  cases,  says: 
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"The  evidence  showed  that  Seley  had  been  in 
the  employ  of  the  defendant  for  several  years  as 
brakeman  and  as  conductor  of  freight  trains; 
that  his  duty  brought  him  frequently  into  the 
vard  in  question  to  make  up  his  trains;  that 
he  necessarily  knew  of  the  form  of  the  frog  there 
in  use;  and  it  is  not  shown  that  he  ever  com- 
plained to  his  employers  of  the  character  of 
frogs  used  by  them.  He  must  therefore  be  as- 
sumed to  have  entered  and  continued  in  the  em- 
ploy of  the  defendant  with  full  knowledge  of  the 
dangers  asserted  to  arise  out  of  the  use  of  un- 
blocked frogs.  Appel  v.  Railroad  Co.,  Ill  N.  Y. 
550,  19  N.  E.  83,  was  a  case  where  the  plain- 
tiflrs  intestate  was  a  brakeman  employed  in 
coupling  cars  in  the  yards  of  the  defendant  at 
Buffalo,  N.  Y.,  and,  while  so  engaged,  his  foot 
was  caught  in  an  unblocked  frog,  and  he  was 
run  over  and  killed ;  and  the  Court  of  Appeals 
held  that  'in  accepting  and  continuing  m  the 
employment  the  deceased  assumed  the  hasard 
of  all  known  and  obvious  dangers,  and  that  he 
was  chargeable  with  notice  of  the  difficulty  in 
removing  the  foot  when  caught  in  the  frog,  and 
of  the  danger  to  be  apprehended  therefrom,  and 
therefore  that  a  cause  of  action  was  not  made 
out,  and  a  refusal  to  nonsuit  was  error.' " 

The  facts  in  the  case  from  New  York  and 
in  the  Seley  Case  are  more  favorable  to  the 
employ^  than  are  the  facta  in  the  case  before 
us,  as  in  those  cases  there  was  evidence  of  a 
defect  in  the  frog  In  which  the  foot  of  the 
employ^  was  caught,  while  here  there  Is  nei- 
ther allegation  nor  evidence  that  the  guard 
rail,  which  caught  the  foot  of  the  plaintiff, 
was  defective. 

[2]  The  plaintiff  is  a  man  of  eleven  years* 
experience.  He  was  familiar  with  the  yards 
where  he  was  working.  He  knew  of  the  ex- 
istence and  location  of  the  guard  rail;  that 
the  cars  had  been  kicked  towards  him ;  that 
they  were  coming  at  the  rate  of  15  miles  an 
hour;  and  every  condition  which  had  any 
bearing  upon  his  injury  was  obvious  and 
known  to  him;  and  under  the  authorities 
cited,  we  must  hold  that  he  assumed  the  risk. 
of  his  injury. 

[S]  The  Seley  Case,  with  its  approval  of 
the  case  from  New  York,  Is  also  authority  for 
the  position  that  It  is  proper  to  enter  a  judg- 
ment of  nonsuit  wheui  the  evidence  for  the 
plaintiff  makes  out  clearly  the  def aise  of  as- 
sumpUon  of  risk. 

His  honor  was  in  error  in  refusing  to  enter 
the  Judgment  of  nonsuit  upon  the  defendant's 
motion,  and  our  decision  upon  this  question 
makes  it  unnecessary  to  consider  the  other 
exceptions. 

In  Ware  v.  Railroad,  95  S.  E.  921,  at  this 
term,  the  plaintiff  was  not  employed  in  inter- 
state commerce,  and  the  action  was  tried  un- 
der the  state  statute,  which  does  not  recog- 
nize assumption  of  risk  as  a  defense. 

Reversed. 

CI/ARK,  C.  J.  (dissenting).  As  stated  in 
the  (H)ini<xi  of  the  court : 

"Many  of  the  courts  deem  the  doctrine  of  as- 
sumption of  risk  a  fiction  adopted  to  throw  up- 
on the  employ^  all  the  hazards  of  employment" 

— and  such  it  undoubtedly  and  clearly  i& 
But  that  doctrine  goes  no  farther  than  to 
liold  that  the  employ^  afisumes  "the  ordi- 


nary risks  incident  to  his  employment  prop- 
erly operated."  When  there  is  negligence 
on  the  part  of  the  employer,  either  in  the 
manner  of  operation,  or  in  the  nature  of  the 
appliances  furnished,  whether  defective,  or 
not  of  the  best  kii^  in  general  use,  or  there 
is  failure  to  furnish  a  reasonably  safe  place 
to  work,  and  in  similar  instances,  the  em- 
piloy^  does  not  assume  the  risk  of  such  neg- 
ligence on  the  part  of  the  employer.  To  do 
so  would  be  to  exempt  the  employer  from  li- 
ability for  negligence.  There  is  one  excep- 
tion, and  that  is  where  the  implement  fur- 
nished is  defective,  but  the  employer  Is  igno- 
rant of  the  defect  and  the  employ^,  with 
knowledge  thereof,  falls  to  Inform  the  em- 
ployer. The  rule  as  to  what  is  "assumption 
of  risk*'  is  the  same  in  the  federal  as  in  the 
state  courts. 

In  this  case  the  defendant  was  "kicking" 
the  cars  back  without  any  man  on  the  rear 
car  to  give  notice  of  their  approach  or  to 
stop  them.  This  hds  always  been  held  neg- 
ligence on  the  part  of  the  ^nployer.  Bradley 
V.  Railroad,  128  N.  O.  742,  36  S.  E.  181, 
Peoples  V.  Railroad,  137  N.  0.  98,  49  S.  E. 
87.  This  was  held  Irrebuttable  negligence,  as 
to  those  not  employ^,  in  Purnell  y.  Railroad, 
122  N.  C.  832,  29  S.  E.  953,  where  the  car 
was  running,  backward  at  4  miles  an  hour, 
this  court  saying  that  when  the  train  is  roll- 
ing backwards  (even  though  It  Is  not  "kick- 
ed"), there  "must  be  both  a  man  and  a  light 
at  night  and  a  man  and  a  flag  by  day"  on  the 
rear  car  which  Is  thus  rolling  backward. 
That  case  has  been  cited  numerous  times,  as 
will  be  seen  in  the  Anno.  Ed.,  the  most  re- 
cent cases  being  Le  Gwin  v.  Railroad  (Hoke, 
J.)  170  N.  C.  361,  87  S.  E.  99;  Mumpower  v. 
Railroad,  176  N.  C.  743,  94  S.  B.  616. 

As  to  an  employ^,  we  have  cases  exactly 
"on  all  fours"  with  the  present  case.  In 
Lassiter  v.  Railroad,  133  N.  C.  244,  45  S.  E. 
570,  the  conductor  in  charge  of  the  freight 
train  was  killed  in  a  railroad  yard  by  a 
shiftlag  engine  moving  backwards  at  4  miles 
an  hour.  The  court  held  that  this  was  negli- 
gence <»  the  part  of  the  company,  and  that 
whether  the  conductor  was  guilty  of  con- 
tributory negligence  was  a  defense  to  be  sub- 
mitted to  the  Jury.  There  was  no  intima- 
tion that  the  conductor  assumed  the  risk  of 
the  company's  negligence  in  running  the  car 
backward  at  4  miles  an  hour  without  giving 
notice. 

In  Peoples  v.  Railroad,  137  N.  C.  97,  49  S. 
E.  87,  it  is  said : 

'^There  was  evidence  that  at  the  time  the  in- 
testate was  killed  he  was  In  the  discharge  of  his 
duties  as  an  emi)loy6  of  the  defendant,  with  his 
mind  absorbed  in  the  attempt  to  mount  the 
shifting  engine  coming  towards  him,  with  bis 
back  to  the  approaching  box  cars,  which  were 
giving  him  no  warning  of  their  approach,  and 
which  were  not  properly  manned  with  a  lookout 
upon  the  leading  car,"  and  it  was  held  that  the 
refusal  to  nonsuit  was  proper,  citing  Lassiter  v. 
Railroad,  133  N.  O.  247.  45  S.  E.  570 ;  Smith 
T.  Railroad,  132  N.  a  824,  44  S.  E.  663^ 
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In  tiie  present  case,  the  defendant  was 
guilty  of  negligence  In  'Idckingf  back  tbe 
car,  also  In  not  having  a  lookout  on  the  rear 
end  of  the  car,  and,  further.  In  rolling  back 
the  car  at  16  miles  per  hour.  All  these  were 
acts  of  negligence,  the  rl^k  of  which,  thepre- 
fore,  was  not  assumed  by  the  plaintiff. 

Furthermore,  there  was  evidence  from  the 
foot  of  the  plaintiff  being  caught  between 
the  guard  rail  and  the  stock  rail  that  it  was 
not  properly  constructed  (res  ipsa  loquitur), 
and  this  was  further  evidence  of  negUgenca 
Raper  v.  Railroad,  126  N.  C.  563,  36  S.  E. 
115.  If  the  Jury  should  have  so  found,  then 
the  defendant  had  not  furnished  the  plain- 
tiff a  safe  place  to  work.  This  also  was  a 
risk  which  the  plaintiff  did  not  assume.  The 
fact  that  he  might,  or  might  not,  have  known 
that  the  switch  was  defective  did  not  place 
upon  him  the  risk,  for  it  does  not  appear 
that,  knowing  the  defect,  he  had  failed  to 
furnish  the  information  to  the  defendant 
who,  moreover,  was  not  shown  to  have  been 
ignorant  of  it 

Furthermore,  while  it  is  true  the  plaintiff 
had  been  working  in  the  yard  for  11  years, 
he  did  not  thereby  assume  the  risks  of  the 
negligent  operation  of  the  defendant  (Lloyd 
V.  Hanes,  126  N.  O.  359,  35  S.  B.  611),  which, 
quoting  the  English  authorities  as  well  as 
our  own,  pointed  out  the  wide  distinction  be- 
tween the  "knowledge  of  the  danger"  and 
"voluntary  assumption  of  risk,"  saying  that: 

"Assumption  of  risk  is  a  matter  of  defense, 
analogous  to  contributory  negligence,  to  be  pass- 
ed upon  by  the  jury  who  are  to  say  whether  the 
employ^  voluntarily  assumed  the  risk;  it  is  not 
enough  to  show  merely  that  he  worked  on,  know- 
ing the  danger." 

That  case  has  been  cited  numerous  times 
since  (see  Anno.  Ed.),  and  has  always  been 
regarded  as  settled  law. 

Assumption  of  risk  being  a  defense,  the 
burden  was  on  the  defendant  to  prove  it,  and 
therefore  also  the  motion  to  nonsuit  should 
not  have  been  allowed. 

It  may  well  be  doubted  if  in  all  the  cases 
that  have  come  to  this  court  a  more  pathetic 
Instance  of  mental  anguish  can  be  shown 
than  in  this  case.  The  plaintiff  was  required 
to  dismount  from  the  car  in  motion  which 
he  had  ridden  doWn,  and  then  to  cross  over 
the  track  where  these  other  cars  were  com- 
ing and  to  get  upon  them  while  in  motion. 
He  had  to  cross  the  track  in  order  to  get  on 
the  car,  which  was  coming  down  at  about 
15  miles  per  hour.    His  testimony  is  that: 

''In  attempting  to  cross  the  switch  his  foot 
was  caught  between  the  guard  rail  and  the  stock 
rail  and  fastened,  and  before  he  could  get  it 
out  ♦  •  ♦  the  front  truck  of  the  first  cars 
passed  over  his  foot,  cutting  off  part  of  it    When 

Elaintiff  saw  that  he  could  not  get  his  foot  out, 
e  laid  down  between  tbe  rails,  and  the  front 
truck  passed  Qver  his  foot'* 

He  further  says  that: 

''He  saw  the  cars  coming  towards  Mm ;  saw 
the  cars  as  they  w^ere  cut  loose  when  he  was  on 
top  of  the  car  on  double  track ;  that  there  were 
three  cars  in  the  cut,  the  first  car  bein^  a  gon- 
dola car;;  loaded  with  scrap  iron,  destmed  fer 


Richmond,  Vs. ;  that  the  said  cars  were  roUed 
about  15  miles  per  hour;  that  he  knew  there 
was  no  one  on  the  car  to  stop  them;  that  it 
was  his  duty  to  stop  the  cars,  which  was  done 
by  applying  the  brake  when  they  had  rolled  to 
the  place  where  he  wanted  them  to  go ;  ^  ^  ^ 
that  it  was  his  duty  to  get  on  the  cars  and  to 
apply  the  brakes  at  the  place  he  wanted  to  stop 
them." 

It  would  require  the  vivid  mental  force  of 
Victor  Hugo  to  depict  the  mental  sufferings 
of  the  plaintiff  with  bis  foot  caught  in  the 
defective  track  between  the  guard  rail  and 
the  stock  rail  and  fastened.  Seeing  the 
leading  car  heavily  loaded  with  iron  coming 
on  and  his  helplessness,  he  laid  down  on  the 
track,  allowing  the  car  to  pass  over  him,  cut- 
ting off  his  foot  For  this  excruciating  suf- 
fering and  tbe  terrifying  mental  anguish  at- 
tendant, the  plaintiff  was  entitled  to  com- 
pensation. "Mental  suffering  accompanying 
physical  injury  has  always  been  held  a  prop- 
er element  of  damages  to  be  considered  by 
the  jury."  Britt  v.  RaUroad,  148  N.  O.  39, 
01  S.  E.  601,  citing  Watkins  v.  Mfg.  Co.,  131 
N.  a  536,  42  S.  E.  d83,  60  L.  B.  A.  617. 

The  court  below  properly  denied  the  mo- 
tion to  nonsuit  the  plaintiff; 

(1)  Assumption  of  risk  is  a  defense^  and 
therefore  not  ground  for  a  nonsuit 

(2)  In  Kenney  v.  Railroad,  165  N.  a  103» 

80  S.  El  1078,  Allen,  J.,  said: 

"The  word  'kipking'  seems  to  be  used  in  rail- 
road parlance  as  synonymous  with  making  a 
flying  switch,  and  cites  from  Elliott  on  Rail- 
roads (2d  Ed.  vol.  8)  t  1265g.  that,  'The  practice 
of  making  running  or  flying  switches  is  inhere 
ently  dangerous,  and  Is  so  considered  by  the 
courts  in  numerous  decisions.  '  The  courts  have 
not  hesitated  to  hold  railroad  companies  liable 
for  injuries  to  trespassers  on  the  track,  thus  in- 
flicted, on  the  ground  of  negligence," 

— and  held  tbat  where  an  employ^  was  thus 
killed  it  was. sufficient,  in  an  action  for  neg- 
ligence, to  submit  the  case  to  the  Jury.  It 
was  negligence  to  "kick"  the  cars  back,  and 
especially  at  the  rate  of  15  miles  per  honr. 
It  was  negligence  to  require  the  defendant  to 
mount  such  moving  car  and  to  send  him 
across  the  track  for  that  purpose  in  front  of 
the  car  that  he  might  get  up  on  the  other 
side. 

(3)  It  was  evidence  of  negligence,  to  go  to 
the  Jury,  that  in  a  crowded  yard  where  men 
constantly  had  to  cross  the  track  in  front  of 
moving  cars  the  space  between  the  guard 
rail  and  the  block  rail  was  not  filled  up  so 
as  to  avoid  the  plaintiff^s  foot  being  caught 
and  cut  off.  Raper  v.  Railroad,  126  N.  GL 
563,  36  S.  E.  115. 

(4)  The  defendant  was  not  absolved  from 
responsibility  for  its  negligence  in  these  sev- 
eral respects  by  the  fact  that  employ^  op- 
pressed by  the  strong  necessity  of  earning  a 
subsistence  for  themselves  and  families  re- 
main^  in  (the  service  of  the  corporation  not- 
withstanding the  knowledge  that  such  negli- 
gence was  daily  used  by  the  defendant.  It 
is  true  that  it  was  convenient  to  the  com- 
pany to  save  the  expense  of  safer  methods 
Just  as  it  would  be  economy  not  to  use  auto- 
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matic  car  couplers  or  heiftdllghts  or  other 
necessary  appliances,  proTlded  it  was  not  re- 
quired to  pay  for  injuries  and  death  occur- 
ring to  the  employes  hy  such  misconduct. 

It  is  because  corporations  are  intangible, 
and  therefore  not  liable  to  imprisonment  or 
physical  punishment,  that  the  courts  resort 
to  compensation  to  employes  as  a  measure  of 
justice  to  them  and  of  punishment  as  well 
as  to  the  corporations  when  injuries  and 
death  occur  by  such  disregard  of  the  safety 
of  employes  as  was  shown  by  the  defendant 
in  this  case.  As  the  court  says  in  Its  opin- 
ion: "Assumption  of  risk  Is  a  fiction."  It  is 
created  by  the  courts,  and  not  by  legislation, 
to  throw  upon  the  employ^,  as  far  as  pos- 
sible, liability  for  death  or  injuries  sustained 
in  the  course  of  his  employment  But  such 
doctrine  has  never  yet  been  extended  to  the 
point.  In  this  state,  at  least,  that  long  con- 
tinuance in  such  negligence  and  of  so  dan- 
gerous a  nature  should  be  deemed  an  exemp- 
tion of  the  company  from  all  liability.  That 
would  simply  make  continuance  In  wrongdo- 
ing a  ground  of  exemption — ^the  greater  the 
wrong,  the  surer  the  safety  from  liability. 
While  ''assumption  of  risk"  is  still  held  by 
the  federal  courts  to  be  a  defense,  which  is 
not  to  be  "apportioned"  as  in  cases  of  con- 
tributory negligence,  it  has  not  been  extend- 
ed by  any  case  to  require  an  employ^  to 
mount  a  car  rolling  15  miles  an  hour,  nor* 
does  it  throw  on  him  liability  for  a  defective 
switch  in  the  railroad  yard. 

Beyond  controversy  the  injury  to  the  plain- 
tiff was  caused  by  ttie  defendant  not  giving 
him  time  to  go  back  and  get  upon  the  cars 
before  they  were  shunted  onto  the  side  track, 
or  another  member  of  the  crew  placed  upon 
the  rear  end  of  the  cars  to  stop  them  at  any 
time,  and  in  that  the  plaintiff  was  required 
to  cross  the  track  in  front  of  cars  rolling  15 
miles  an  hour  and  mount  the  box  car  so  that 
he  might  apply  the  braise  to  stop  the  cars  on 
the  switch  track  at  a  proper  place.  The  de- 
fendant thus  saved  the  expense  of  another 
necessary  hand,  but  caused  the  loss  of  plain- 
tiff's foot,  and  might  well  have  caused  the 
loss  of  his  life.  The  plaintiff  was  not  in- 
jured in  doing  the  act  which  caused  his  in- 
jury. He  did  hot  shunt  the  cars,  nor  did  he 
have  anything  whatever  to  do  with  kick- 
ing or  shunting  the  cars,  and  never  had,  ac- 
cording to  the  evidence.  It  is  sardonic  irony 
for  the  defendant  to  claim  fhat  the  plaintiff 
was  in  any  wise  responsible  for  these  mat- 
ters over  which  he  had  no  control. 

There  were  decisions  of  the  United  States 
Supreme  Court  years  ago  which  extended  the 
doctrine  of  assumption  of  risk  to  cover  some 
instances  of  pure  negligence  on  the  part  of 
corporations.  But  the  decisions  of  the  courts 
grow  wider  and  wiser  and  more  just  with 
the  passage  of  the  yeara  In  Lochner  v.  New 
York,  198  U.  S.  45,  25  Sup.  Ct.  589,  49  L.  Ed. 
937,  3  Ann.  Cas.  1133,  that  court,  reversing 
the  Court  of  Appeals  of  that  state,  held  In- 
ralid  an  act  of  the  state  of  New  York  which 
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prohibited  the  employment  of  bakers  for 
more  than  10  hours  in  a  temperature  of  120 
degrees.  Last  year  it  held  valid  the  "Adam- 
son  Act"  (Act  Cong.  Sept.  8,  6,  1916,  c.  436, 
39  Stat.  721  [U.  S.  Comp.  St.  1916,  5f 
8680a-8680d]),  which  prohibited  the  employ- 
ment of  railroad  employes  more  than  8 
hours.  Thus  the  thoughts  of  judges  as  of 
other  men  are  "broadened  with  the  process 
of  the  sums.''  A  statute  expresses  the  pub- 
lic will  as  it  grows  from  time  to  time, 
and  when  the  courts  create  law  they  must  do 
the  same.  By  judicial  decree  it  was  long 
held  that  if  one  among  many  thousands  of 
railroad  employes  was  injured  In  its  service, 
he  could  not  recover  if  the  injury  was  cans 
ed  in  any  degree  by  the  negligence  of  a  fel- 
low servant,  upon  the  **flction"  that  he  knew 
the  character  of  his  fellow  servants  and  by 
remaining  in  service  assumed  the  risk  of  any 
one  of  them  being  negligent  or  careless. 
That  was  changed  by  statute,  and  then  for 
years  th^  party  injured  could  hot  recover  if 
he  himself  in  any  degree  was  guilty  of  ne& 
ligence  contributory  to  the  injury.  Now  by 
both  state  and  federal  statute  contributory 
negligence  does  not  defeat  an  action  against 
a  railroad  corporation,  but  the  damages  must 
be  apportioned. 

The  courts  have  also  without  statutory  au- 
thority created  the  doctrine  of  assumed  risk. 
This  should  not  be  stretched  to  supply  th« 
place  formerly  occupied  by  the  fellow-serv- 
ant doctrine  or  the  doctrine  of  contributory 
negligence. 

Till  1871  it  was  an  Indictable  offense  in 
England  for  two  or  more  employes  to  ask 
for  an  Increase  of  wages  or  to  organize  f* 
laborers'  union,  and  a  strike  was  severely  ' 
punishable.  To-day  these  unions  everjrwherf 
are  legal,  and  the  hours  of  labor  are  restrict 
ed  by  law,  and  in  many  states  damages  foi 
injuries  or  death  are  awarded  without  the 
delay  and  cost  of  legal  proceedings,  while 
childhood  is  protected  by  an  age  limit. 

We  are  moving  out  Into  more  spacious 
times  and  into  a  larg.er  field  of  vision.  No 
court  in  the  twentieth  century  should  hold^  a 
railroad  company  free  ft-om  liability  when*  to 
reduce  expenses  for  the  increase  of  dividends 
to  capital,  an  employ^  is  sent,  as  in  this  case, 
on  a  dangerous  errand  across  the  track,  with 
a  defective  switch  in  v^ich  he  is  caught,  in 
front  of  cars  rolling  15  miles  an  hour,  which 
he  was  ordered  to  mount,  and  thus  do  the 
work  of  another  man,  who  should  have  been 
on  the  rear  car  already.  The  sense  of  justice 
of  this  age  forbids  such  treatment.  IThe 
lives  and  limbs  of  the  employes  who  operate 
these  great  works  of  public  necessity  should 
not  be  exxx>sed  to  such  risks  merely  to  In- 
crease dividends  upon  great  aggregations  of 
capital,  nor  should  their  wives  and  children 
be  thus  thrown  upon  the  charities  of  the 
world  because  the  necessities  of  the  husband 
and  father  force  him  to  accept  employment. 
Justice  to  the  laborer  is  to  the  interests  of 
the  employer  and  the  public. 
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The  British  soldiers  who  fought  at  Blen- 
heim, at  Landen,  at  Talavera,  at  the  storm- 
ing of  Badajos,  at  the  Battle  of  the  Nile,  at 
Waterloo,  were  rewarded  with  no  pension, 
unless  officers,  but  with  a  license  to  beg,  and 
by  a  statute  which  made  It  a  hanging  offense 
for  tbem  to  ask  alms  of  a  grateful  country 
without  such  license.  To-day  not  only  In 
this  country,  but  In  England,  disabled  sol- 
diers are  pensioned.  It  Is  not  Just  to  apply 
to  the  soldiers  of  Industry  upon  whom  the 
existence  of  civilization  depends,  and  who 
are  crippled  In  the  discharge' of  their  duty 
by  unnecessary  dangers  Imposed  upon  them, 
rules  of  law  created  by  The  courts,  and  not 
by  any  statute,  at  a  time  when  labor  had  no 
rights  which  capital  was  bound  to  respect 
The  Judgment  below  should  be  affirmed. 


a75  N.  C.  825) 

STATE   ▼.   CAIN.      (No.   465.) 

(Supreme    Court    of    North    Carolina.      May 

15,    1918.) 

1.  Criminal  Law    ^=:»751— Declaration  of 
Mistrial— Scruples  of  Juror. 

In  a  prosecution  for  murder,  the  state  re- 
lying on  circumstantial  evidence,  where,  when 
a  juror  was  asked  by  the  solicitor  whether  he 
had  any  conscientious  scruples  agauxst  returning 
a  Terdict,  where  the  penalty  would  be  death,  on 
circumstantial  evidence,  he  answered  that  he 
had  not,  but  immediately  after  the  jury  was 
finally  impaneled  be  stated  to  the  court  that 
he  did  not  understand  the  question  asked,  and 
that  his  convictions  were  such  that  he  would 
not  render  a  verdict  of  murder  in  the  first  de- 
gree in  any  case  on  circumstantial  evidence,  the 
court  properly  withdrew  a  juror  and  ordered 
a  mistrial. 

2.  CanfiNAC  Law  ^=91166%  (I)  —  Former 
Jeopardy. 

For  error  in  granting  withdrawal  of  juror 
and  declaring  a  mistrial  for  disqualification  of 
juror,  accused,  on  appeal  from  conviction  had 
on  a  retrial,  cannot  demand  a  new  trial,  since 
he  already  has  had  the  benefit  of  a  new  trial. 

3.  Homicide    ^=»174 (5)— Evidence. 

In  a  prosecution  for  first  degree  murder, 
testimony  describing  the  condition  of  a  dollar 
bill  which  the  witness  identified  as  having  been 
deposited  in  the  safe  robbed  at  the  time  of  the 
murder  of  the  custodian  of  the  property,  the 
bill  having  been  torn  in  two  and  pasted  to- 
gether with  brown  paper,  was  competent  to 
identify  a  similar  bill,  which  was  found  in  the 
possession  of  defendant  immediately  following 
the  homicide  and  robbery. 

4.  Criminal  Law  ^==>1160(1)  —  Witnesses 
^=»414(1)  —  cobroborativb  evidence  — 
Harmless  Error. 

The  witness'  testimony  that  prior  to  the 
trial  he  had  seen  the  bill,  and  had  stated  that  it 
looked  pretty  much  like  the  same  bill,  was 
merely  corroboration  of  his  own  testimony,  and 
competent  and  harmless. 

5.  Homicide  ^=»166(10)  —  Evidence  —  Mo- 
tive. 

In  a  prosecution  for  first  degree  murder  of 
the  custodian  of  a  safe,  evidence  that  defendant 
on  recent  prior  occasions  had  attempted  to 
borrow  sums  of  money  was  competent  to  show 
motive. 

6.  Homicide  ^=»170— Evidence  —  Kemote- 

NESS. 

In  a  prosecution  for  first  degree  murder, 
testimony  that  about  2  o'clock  on  the  night  of 


the  homicide  the  witness  had  seen  a  man,  riding 
a  mouse-colored  mule,  attempting  to  cross  the 
railroad  track  near  a  cotton  miU,  the  witness 
not  being  able  to  identify  defendant  as  the  man, 
though  stating  the  mule  was  about  the  size  of 
defendant's  mule,  was  not  so  remote,  in  view 
of  the  testimony,  that  it  should  have  been  ex- 
cluded. 

7.  Criminal  Law    ^=:»1169(1)  —  Harmless 
Error—Evidence. 
Such  testimony  was  not  of  sufficient  ma- 
teriality to  render  its  adnussion  prejudicial  er- 
ror, justifying  new  trial. 

Appeal  from  Superior  C>ourt,  Rowan  Coun- 
ty;  Cllne,  Judge. 

Baxter  Cain  was  convicted  of  mnrder  In 
the  first  degree,  and  he  appeals.     No  error. 

The  first  exception  Is  to  the  order  of  the 
court  withdrawing  a  Juror  and  making  a 
mistrial,  and  exception  8  Is  to  the  refusal 
to  grant  a  motion  In  arrest  of  judgment  on 
(he  ground  of  the  defendant's  former  jeop- 
ardy. On  these  motions  his  honor  found 
the  following  facts: 

"This  was  an  indictment  against  Baxter  Cain, 
the  defendant,  charging  him  with  murder  in  the 
first  degree.  No.  25  on  the  criminal  docket  of  the 
Seotember  term,  1917,  Rowan  superior  court 
The  case  was  set  down  for  trial  and  called  for 
trial  on  Tuesday,  the  11th  day  of  September, 
1017,  at  which  time  the  state  announced  its 
readiness  and  the  prisoner  his  readiness.  A 
special  venire  of  50  men  had  been  summoned  to 
appear  as  jurors  under  the  statute.  While 
the  jury  was  being  drawn,  a  regular  juror,  to 
wit,  M.  A.  Goodman,  whose  name  was  drawn 
from  the  hat,  appeared  and  was  asked  by  the 
solicitor  for  the  state  whether  or  not  he  had 
any  conscientious  or  religious  scruples  against 
returning  a  verdict,  where  the  penalty  would 
be  the  death  sentence  upon  circumstantial  evi- 
dence, if  such  evidence  warranted,  and  the  ju- 
ror answered  that  he  had  not;  thereupon  he 
was  passed  by  the  state  and  accepted  by  the 
defendant  and  was  sworn  as  a  juror,  being  No. 
3.  Other  names  were  called  and  a  jury  of  12 
was  chosen,  sworn,  and  impaneled,  as  is  usual 
in  capital  cases.  Immediately  after  the  jury 
was  finally  impaneled,  this  juror,  M.  A.  Good- 
man, arose  in  his  seat  and  stated  to  the  court 
that  he  did  not  understand  the  question  that 
was  asked  by  the  solicitor.  He  stated  that  his 
convictions  were  such  that  he  would  not  ren- 
der a  verdict  of  guilty  of  murder  in  the  first 
degree  in  any  case  upon  circumstantial  evi- 
dence. He  was  further  questioned,  and  the 
solicitor  stated  that  he  was  relying  for  a  ver- 
dict in  this  case  upon  circumstantial  evidence, 
and  again  asked  the  juror  if  he  would  convict 
if  the  evidence  was  sufficient  in  such  a  case, 
and  he  stated  that  he  would  not.  He  further 
stated,  in  response  to  further  questions  by  the 
court,  that  his  feelings  were  such  that  he  would 
not  bring  in  a  verdict  of  murder  in  the  first 
degree  upon  circumstantial  evidence  soIcJy.  He 
further  stated  to  the  court  that  he  was  sorry 
not  to  have  made  this  statement  sooner.  The 
court  asked  him  if  he  had  not  heard  the  same 
question  asked  of  other  jurors  whose  names 
were  drawn  from  the  hat,  and  he  said  that  he 
had,  and  he  was  then  asked  why  he  did  not 
make  his  feelings  and  convictions  known  to  the 
court  before  the  cause  had  proceeded  to  this 
length;  he  replied  that  he  was  diffident  about 
the  matter,  and  hesitated  to  speak  out.  and 
now  felt  that  he  was  himself  to  blame. 

"Upon  these  findings  of  fact,  the  solicitor 
asked  that  the  court  direct  a  mistrial,  and  the 
court  being  of  the  opinion  that  such  a  coarse 
was  necessary  and  absolutely  required  to  attain 
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the  ends  of  justice,  in  order  that  the  state  and 
the  defendant  might  both  have  a  trial  before  a 
jury  of  competent  jurors  and  not  disqualified 
by  their  seated  convictions  and  prejudgment, 
whether  those  convictions  be  conscientious  or 
religious,  and  in  order  that  the  ends  of  justice 
might  be  attained,  ordered  a  mistrial,  and,  hav- 
ing withdrawn  a  juror,  to  wit,  J.  L.  Holshou- 
ser,  in  so  far  as  the  withdrawal  of  a  juror  may 
be  necessary,  and  having  discharged  the  pres- 
ent jury,  proceeded  to  make  further  provision 
for  the  trial  of  the  cause  as  though  no  jury  had 
ever  been  drawn,  chosen,  or  impaneled,  and  to 
this  in  due  time  the  defendant  at  the  bar  ex- 
cepted." 

From  the  verdict  and  sentence  the  pris- 
oner appealed. 

A.  H.  Price,  W.  C.  CJoughenour,  Jr.,  and  T. 
H.  Vanderford,  all  of  Salisbury,  for  appel- 
lant. The  Attorney  General  and  R.  H.  Sykes, 
Asst.  Atty.  Gen.,  for  the  State. 

OLAUK,  C.  J.     [1]  The  exception  to  the 

action  of  the  court  in  ordering  a  mistrial 

and  to  the  refusal  of  the  motion  in  arrest 

of  judgment  on  the  plea  of  former  jeopardy 

present  the  same  question,  and  this  is  the 

chief    ground  relied    upon  on    the  appeal. 

When  the  juror  Goodman  was  asked  by  the 

solicitor  of  the  state — 

"whether  or  not  he  had  any  conscientious  or 
religious  scruples  against  returning  a  verdict, 
where  the  penalty  would  be  the  death  sentence, 
upon  circumstantial  evidence,  if  such  evidence 
warranted,  and  the  juror  answered  that  he  had 
not,  he  was  passed  by  the  state,  and,  being  ac- 
cepted by  the  prisoner,  he  was  sworn  as  a 
juror."* 


ft 


The  court  further  finds: 

"Immediately  after  the  jury  was  finally  Im- 
paneled, this  juror,  M.  A.  Goodman,  arose  in 
his  seat  and  stated  to  the  court  that  he  did 
not  understand  the  question  that  was  asked  by 
the  solicitor.  He  stated  his  convictions  were 
such  that  he  would  not  render  a  verdict  of 
guilty  of  murder  in  the  first  degree  in  any  case 
upon  circumstantial  evidence.  He  was  further 
questioned,  and  the  solicitor  stated  that  he  was 
relying  for  a  verdict  in  this  case  upon  circum- 
stantial evidence,  and  again  asked  the  juror 
if  he  would  convict  If  the  evidence  was  suffi- 
cient in  such  a  case,  and  he  said  he  would  not.** 

He  was  then  examined  by  the  court,  and 
reiterated  this  statement,  expressing  his  re- 
gret that  he  had  not  made  this  statement 
sooner,  and  said  he  had  not  done  so  "because 
he  was  difiident  about  the  matter,  and  hesi- 
tated to  speak  out,  and  now  felt  that  he  was 
himself  to  blame."  Upon  the  findings  of  fact, 
which  are  above  set  out  in  full  in  the  state- 
ment of  the  case,  the  solicitor  asked  the 
court  to  direct  a  mistrial,  and  "the  court,  be- 
ing of  the  opinion  that  such  a  course  was 
necessary  and  absolutely  required  to  attain 
the  ends  of  justice,  in  order  that  the  state 
and  the  defendant  might  both  have  a  trial 
before  a  jury  of  competent  jurors,  and  not 
disqualified  by  seated  convictions  and  pre- 
judgment, whether  those  convictions  be  con- 
scientious or  religious,*  and  in  order  that  the 
ends  of  justice  might  be  attained,"  withdrew 
a  juror  and  ordered  a  mistrial,  and,  having 
discharged  the  Jury,  proceeded  to  draw  and 


impanel  another  jury,  as  though  no  jury  had 
ever  been  drawn,  chosen,  or  impaneled. 

The  object  of  a  trial  being  expressed  in  the 
oath  of  a  juror  to  "do  equal  and  impartial 
justice  between  the  state  and  the  prisoner 
at  the  bar,"  it  is  impossible  that  the  judge 
could  have  taken  any  other  action.  The  ob- 
ject of  a  trial  is  to  acquit  the  innocent  and 
to  convict  the  guilty.  Neither  can  be  done 
with  any  certainty  when  the  juror  states 
frankly  under  oath  that" he  cannot  find  a 
verdict  according  to  the  law  and  the  evi- 
dence. It  was  unfortunate  that  the  juror 
should  not  have  made  this  statement  on  his 
voir  dire,  but  It  is  to  his  credit  that  he  made 
it  at  least  before  there  was  a  long  trial  and 
a  miscarriage  of  justice  by  a  hung  jury,  as 
would  doubtless  have  been  the  result*  In 
England  there  were,  till  after  the  year  1800, 
204  offenses  which  were  punishable  capital- 
ly; and  until  within  the  last  20  years  there 
was  no  appeal  by  the  prisoner  in  England 
from  conviction  in  any  criminal  case.  In- 
deed, until  within  the  last  100  years  (in  1836) 
in  felonies  defendants  were  not  allowed  coun- 
sel to  speak  for  them,  nor  process  to  compel 
the  attendance  of  witnesses  in  their  behalf. 
In  view  of  such  disadvantages,  the  courts, 
where  there  seemed  to  be  extenuating  or 
doubtful  circumstances,  went  sometimes  far 
to  sustain  technicalities  as  to  indictments, 
and  acquittals  on  the  ground  of  former  jeop- 
ardy, or  on  other  grounds.  It  is  probable 
that  the  judges  exercised  their  discretion  in 
such  matters  with  some  regard  to  the  devel- 
opment of  the  facts  in  each  case. 

In  this  state  this  was  not  necessary,  and 
we  have  long  since  had  statutes  forbidding 
the  allowance  of  technical  defenses  as  to  the 
form  of  indictments  and  In  other  matters. 
Revlsal,  §§  3254,  3255.  As  to  capital  offenses 
the  law  with  us  has  long  been  also  well  set- 
tled that : 

"In  a  trial  for  capital  felony,  the  judge  for 
sufficient  cause  may  discharge  the  jury  and 
hold  the  prisoner  for  another  trial,  in  which 
case  it  is  his  duty  to  find  the  facts  and  set 
them  out  on  the  record,  and  his  conclusions 
upon  matters  of  law  arising  from  the  facts  may 
be  reviewed  by  this  court."  State  v.  Jefferson, 
66  N.  O.  309,  citmg  State  v.  Prince.  63  N.  C. 
529,  State  v.  Alman,  64  N.  C.  364,  and  State  v. 
Baker.  65  N.  C.  332. 

In  State  y.  Wiseman,  68  N.  0.  203,  the 

court  said: 

"It  must  now  be  considered  as  settled  law  in 
our  state  that  in  cases  of  necessity  a  mistrial 
may  be  ordered,  even  in  capital  cases.  The 
term  'necessity,'  as  used  in  this  connection, 
must  be  regarded  rather  as  a  technical  term, 
and  includes  quite  distinct  classes  of  necessity.'' 

The  court  then  explains  that  the  necessity 
applies,  not  only  to  cases  of  a  physical  na- 
ture, as  illness  or  insanity  of  a  juror,  but 
"the  necessity  of  doing  justice,  arising  from 
the  duty  of  the  court  to  guard  the  adminis- 
tration of  justice  from  fraudulent  practices, 
as  in  the  case  of  tampering  w^ith  the  jury  or 
keeping  back  witnesses,  on  the  part  of  the 
prosecution  by  the  prisoner."    Among  other 
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instances  of  a  mistrial  in  capital  cases  are 
State  V.  Honeycutt,  74  N.  C.  391;  SJtate  v. 
McGlmsey,  80  N.  C.  377,  30  Am.  Rep.  00; 
State  V.  Davis,  80  N.  0.  385. 

In  State  v.  Bell,  81  N.  C.  591,  the  court, 
reiterating  what  is  said  above  in  State  v. 
Wiseman  as  to  the  two  classes  of  necessity — 
L  e.,  "physical  necessity  and  the  necessity  of 
doing  Justice" — says  that  the  latter  arises 
from  the  duty  of  tiie  court  to  prevent  the  ob- 
struction of  Justice  by  guarding  its  adminis- 
tration against  all  fraudulent  practices,  cit- 
ing State  V.  Wiseman,  supra,  and  State  v. 
Bailey,  65  N.  0.  426. 

In  State  v.  Washington,  89  N.  C.  535,  45 

Am.  Rep.  700,  this  court  approved  a  mistrial 

where,  after  the  Jury  had  been  impaneled, 

the  'solicitor,   on   the   reassembling   of   the 

court,  moved  for  the  withdrawal  of  a  Juror — 

"for  the  alleged  reason  that  two  jurors,  whose 
names  were  mentioned,  had  fraudulently  pro- 
cured their  admission  into  the  panel  on  a  false 
oath  of  indifference,  for  the  purpose  of  secur- 
ing the  acquittal  of  the  accused.  The  court 
heard  testimony  upon  the  matter,  found  as  a 
fact  and  declared  the  charges  against  the  jurors 
to  be  true,  and,  as  a  conclusion  of  law,  that  the 
jury  had  been  impaneled  by  the  fraud  of  the 
prisoner,  or  some  one  on  his  behalf,  with  a  view 
to  the  prisoner's  acquittal.  A  juror  was 
♦  ♦  ♦  withdrawn,  and  a  mistrial  ordered. 
The  prisoner  ♦  ♦  ♦  protested,  ♦  ♦  • 
avowing  his  disbelief  of  the  charge,  and,  if 
true,  any  participation  in  it." 

"This  court  affirmed  this  action  of  the  court 
below,  citing  State  v.  Bell,  supra,  and  hold- 
ing that  it  was  the  clear  duty  of  the  presid- 
ing Judge  to  see  that  there  was  a  fair  and 
impartial  trial,  and  to  interpose  his  author- 
ity to  prevent  unfair  dealings,  and  rejected 
the  contention  of  counsel  for  the  prisoner 
that  "such  power  can  only  be  exercised  when 
the  prisoner  is  In  privity  with  the  attempt, 
and  that  the  trial  must  go  on  to  verdict,  how- 
ever gross  a  fraud,  In  the  absence  of  evi- 
dence of  the  prisoner's  connection  with  it,'* 
and  said  that  the  necessity  for  the  action  of 
the  court  "in  maintaining  its  dignity  and  in- 
tegrity, and  assuring  the  firm  and  impartial 
administration  of  Justice,"  is  the  same,  wheth- 
er the  prisoner  procured  the  fraudulent  ac- 
tion or  would  merely  be  its  passive  benefici- 
ary. 

In  State  v.  Tyson,  138  N.  C.  627,  50  S.  E. 
4(93,  a  mistrial  wad  held  valid  because  one  of 
the  Jurors  had  become  intoxicated.  In  State 
V.  Guthrie,  145  N.  C.  402,  50  S.  B,  652.  the 
court  said: 

"The  law  is  well  stated  in  State  v.  Tyson,  138 
N.  0.  628  [50  S.  E.  456] :  *It  is  well  settled, 
and  admits  of  no  controversy,  that  in  all  cases, 
capital  included,  the  court  may  discharge  a  jury 
and  order  a  mistrial,  when  it  is  necessary  to 
attain  the  ends  of  justice.  It  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  trial  judge; 
but  in  capital  cases  he  is  required  to  find  the 
facts  fully  and  place  them  upon  record,  so  that 
upon  a  plea  of  former  jeopardy,  as  in  this  case, 
the  action  of  the  court  may  be  reviewed.*  '* 

In  State  v.  Drj%  152  N.  O.  813,  67  S.  BJ.  1000, 
the  prisoner  absented  himself  for  a  short 
while  from  the  eourt    The  court,  on  learning 


the  fact,  asked  his  counsel  If  he  intended  to 
rely  upon  that  fact  to  invalidate  the  triaL 
Counsel  replying  that  he  did,  the  court  with- 
drew a  Juror  and  ordered  a  mistrial.  This 
court  approved  his  action,  calling  attention  to 
the  fact  that  "in  the  federal  courts  and  in 
most  of  the  other  states  a  mistrial  in  a  capi- 
tal felony  rests  in  the  sound  discretion  of  the 
trial  Judge  (as  it  does  in  all  other  criminal 
cases  with  us),  but  that  we  have  not  gone  fur- 
ther than  to  approve  a  mistrial  in  a  capital 
felony  in  cases  of  necessity  physical  or  In  the 
interests  of  Justice,  the  facts  in  such  cases  to 
be  found  by  the  Judge  subject  to  review  as  a 
matter  of  law  on  appeal,"  and  approving 
State  V.  Guthrie,  145  N.  C.  405,  50  S.  E.  652, 
where  it  was  held  that  in  a  capital  felony  the 
Judge  may  "order  a  mistrial  when  it  is  nec- 
essary to  attain  the  ends  of  Justice." 

In  a  more  recent  case  (State  v.  Upton,  170 
N.  O.  770,  87  S.  E.  328)  the  court  again  held 
that  in  a  trial  for  capital  felony  the  court 
can  order  a  mistrial  "when  necessary  to  attain 
the  ends  of  Justice,"  citing  State  t.  Guthrie, 
State*  V.  TySon,  and  State  v.  Dry,  supra.  To 
the  same  purport  are  the  rulings  elsewhere  in 
this  country.  In  U.  S.  v.  Perez,  0  Wheat  579, 
6  L.  EdL  165,  it  was  held  that  the  courts  are 
invested  with  the  discretionary  authority  of 
discharging  a  Jury  from  giving  any  verdict  in 
a  capital  case,  whenever,  in  their  opinion, 
there  is  a  manifest  necessity  for  such  an  act, 
or  the  ends  of  public  Justice  would  otherwise 
be  defeated.  In  State  v.  Allen,  46  Conn.  531, 
the  prisoner's  counsel,  in  the  course  of  a  trial 
for  murder,  and  after  the  witnesses  for  the 
state  had  been  examined,  stated  to  the  court 
that  he  had  been  informed  and  believed  that 
one  of  the  jurors  was  disqualified,  because 
before  the  trlKl  he  had  expressed  an  opinion 
that  the  prisoner  was  guilty,  and  asked  the 
court  to  suspend  the  trial  and  hear  evidence 
on  the  point,  which  the  court  did,  and  found 
the  fact  to  be  as  claimed ;  but  the  pri^cmer's 
counsel  then  offered  to  waive  the  disqualifi- 
cation and  proceed  with  the  trial  with  the 
panel,  or  to  go  on  with'  the  11  Jurors,  which 
the  court  refused  to  do  and  discharged  the 
Jury;  it  was  held  that  this  was  not  a  bar  to 
another  trial.  The  law  Is  well  summed  up  in 
the  following  quotation  from  8  R.  C.  Ii.  page 
153: 

"Under  the  strict  practice  which  anciently 
prevailed,  in  England  at  least,  the  discfaarjre  of 
the  jury  in  a  criminal  case  for  any  cause  after 
the  proceedings  had  advanced  to  such  a  stage 
that  jeopardy  had  attached,  but  before  a  ver- 
dict of  acquittal  or  conviction,  was  held  to  sus- 
tain a  plea  of  former  jeopardy,  and  therefore  to 
operate 'practically  as  a  discharge  of  the  pris- 
oner. In  deference,  however,  to  the  necessities 
of  justice,  this  strict  rule  has  been  greatly  re- 
laxed, and  the  general  modem  rule  is  that  the 
court  may  discharge  a  Jury,  \vithout  working  an 
acquittal  of  the  defendant,  in  any  case  where 
the  ends  of  justice,  under  the  circumstances, 
would  otherwise  be  defeated." 

Prisoner's  counsel  in  their  brief  contend 
that  the  Juror  Goodman's  statement,  that  De 
would  not  bring  in  a  verdict  of  murder  in  the 
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first  degree  -upon  drcamstantial  evidence 
only,  should  not  have  been  taken,  but  that  thie 
court  should  have  waited  until  the  evidence 
was  produced,  so  that  the  court  might  decide 
whether  it  was  in  fact  circumstantial.  Such 
course  would  have  been  a  useless  consiunp- 
tion  of  the  public  time,  and  needlessly  ex- 
pensive, for  the  solicitor  for  the  state  pub- 
licly announced  that  he  was  relying  upon  cir- 
cumstantial evidence  for  conviction,  and  the 
oourt,  besides,  can  see  from  the  record  that 
this  was  the  case.  In  the  appellant's  brief  he 
states: 

"If  this  honorable  court  should  be  of  the 
opinion  that  the  plea  of  former  jeopardy  could 
not  avail  the  appellant,  it  certainly  was  at 
least  error  on  the  part  of  his  honor  to  discharge 
the  juror  and  order  a  mistrial,  which  entitled 
the  appellant  to  a  new  trial,  and  we,  of  course, 
say  this  with  the  understanding  that,  if  the 
court  should  so  hold,  we  will  be  precluded 
from  again  entering  a  plea  of  jeopardy  upon  a 
new  trial." 

[2]  If,  however*  the  prisoner  is  correct  in 
his  contention  of  former  jeopardy,  this  court 
would  be  powerless  to  order  a  new  trial, 
but  would  have  to  discharge  the  prisoner. 
There  is  no  exception  as  to  the  manner  of 
obtaining  the  second  jury,  and  nothing  on 
the  record  suggests  any  irregularity.  The 
prisoner  has  already  had  a  new  trial  before 
an  impartial  -jury,  and  is  not  now  entitled  to 
another. 

[3]  Exception  2  is  to  the  admission  of 
testimony  describing  the  condition  of  a  dol- 
lar bill  which  the  witness  identified  as  hav- 
ing deposited  in  the  safe,  which  was  robbed 
at  the  time  of  the  murder  of  the  custodian 
of  the  property ;  the  bill  having  been  torn  in 
two  and  pasted  together  with  brown  paper. 
This  was  competent  for  the  pmrpose  of 
Identifying  a  similar  bill  which  was  found 
In  the  possession  of  the  prisoner  immediately 
following  the  homicide  and  robbery. 

[4]  Exception  3  is  to  the  same  witness' 
testimony  that  he  had,  prior  to  the  trial, 
seen  this  bill,  and  had  stated  that  "it  looked 
pretty  much  like  the  same  bill.*'  This  was 
merely  corroboration  of  his  own  testimony, 
and  was  competent  and  harmless. 

[6]  Exception  4  is  to  evidence  that  the 
prisoner  on  prior  occasions  had  recently  at- 
tempted to  borrow  sums  of  money.  This 
was  competent  as  a  motive  for  the  crime,  to 
show  that  he  was  in  need  of  money,  and  that 
be  availed  himself  of  the  opportunity  to  rob 
the  safe  and  secure  the  funds,  which  the 
prisoner  knew  were  placed  each  night  in  the 
safe  (wl^ich  was  robbed)  by  the  conductors  of 
the  street  railway.  The  deceased  was  the 
night  watchman  in  charge  of  the  property. 

[8,  7]  Exception  5  is  to  the  testimony  of  the 
witness  that  about  2  o'clock  on  the  night  of 
the  homicide  he  had  seen  a  man,  riding  a 
mouse-colored  mule,  attempting  to  cross  the 
railroad  track  near  the  cotton  mill.  He  said 
it  was  dark,  and  he  was  not  able  to  identify 
the  prisoner  as  the  man,  but  the  mule  was 


about  the  size  of  the  prisoner's  mole.  This 
was  offered  simply  as  a  circumstance,  to- 
gether with  the  other  evidence  to  identifSr 
the  prisoner  with  the  crime.  Whether  it  had 
any  weight  or  not  was  for  the  jury.  In 
view  of  the  other  testimony,  It  was  not  so 
remote  that  it  should  have  been  excluded, 
nor  was  it  a  matter  of  sufficient  material- 
ity to  be  prejudicial  error,  justifying  a  new 
triaL 

Exceptions  6  and  7  are  to  the  refusal  to 
grant  a  motion  of  judgment  as  of  nonsuit. 
There  was  ample  evidence,  not  only  to  sub- 
mit the  case  to  the  jury,  but  to  justify  this 
conviction,  if  it  satisfied  the  jury  beyond  a 
reasonable  doubt  of  the  prisoner's  guilt. 
The  prisoner  has  been  defended  with  marked 
ability  by  his  learned  counsel,  and  every- 
thing has  been  presented  to  the  judge  and 
jury  below,  and  to  this  court,  that  in  any 
way  could  militate  in  the  prisoner's  favor. 
We  find  no  error  in  the  conduct  of  the  trial 
by  the  able  and  impartial  judge  who  pre- 
sided. 

This  case  was  tried  below  in  September, 
eight  months  ago.  It  may  well  be  that,  if 
the  statutory  time  as  to  the  several  steps 
in  settling  cases  on  appeal  had  been  ob- 
served, this  case  would  have  stood  for  argu- 
ment at  last  term,  at  the  end  of  the  docket 

No  error. 


(22  Qa.  App.  £40) 
OIEUCEVIOH    T.    STATE.      (No.    9074.) 

(CJonrt  of  Appeals  of  Georgia,  Diyision  No.  2. 

May  1,  1918.) 

(8vUahu9  hp  the  Court.) 

1.  Criminal  Law  ^=»1023(13)— Certioram— 
New  Trial— Judgment  of  Oitt  Cou^t  of 
Savannah. 

The  writ  of  certiorari  lies  from  a  judg- 
ment of  the  city  court  of  Savannah  overruling 
a  motion  for  a  new  trial  In  a  misdemeanor 
case  tried  therein. 

2.  Jury  ^=»146  —  Impaneling  Jury  —  Power 
OF  Chief  Judge  of  Municipal  Court  of 
Savannah. 

The  chief  judge  of  the  municipal  court  of 
Savannah,  who  Is  ex  officio  judge  of  the  city 
court  of  Savannah,  under  the  act  of  the  Gen- 
eral Assembly  amending  the  Constitution  of  the 
state  and  creating  the  municipal  court  of  Sa- 
vannah, approved  August  13,  1915  (Acts  1915, 
p.  124),  and  the  further  act  of  1915  (Acts  1915, 
p.  122),  is  authorized  to  draw  a  panel  of  'ju- 
rors aud  swear  them  in  for  the  trial  of  a  crim- 
inal case  in  which  he  as  ez  officio  judge  of  the 
city  court  is  to  preside;  anid  such  duty  does 
not  devolve  solely  upon  the  regular  judge  of 
the  city  court. 

3.  Conforming  to  Answers  to  CERTiFiEb. 
Questions. 

In  answer  to  certified  questions  by  this  court 
the  Supreme  Court  made  the  rulings  as  just 
stated.  147  Ga.  816,  95  S.  E.  670.  Under  the 
second  of  these  rulings  the  trial  judge  did  not 
err  in  overruling  the  defendant's  challenge  to 
the  panel  of  jurors  put  upon  him. 

4.  Abanoonment  of  Assignments  of  Error. 

The  assignments  of  error  other  than  those 
dealt  with  above  are  expressly  abandoned  in 
the  brief  of  counsel  for  the  plaintiff  in  error. 
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5.  Refubal  of  Certiorabi. 

The  judge  of  the  superior  court  did  not  err 
in  refusing  to  sanction  tiie  certiorari 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Frank  Cieucevich  was  convicted  of  a  mis- 
demeanor, his  motion  for  a  new  trial  was  de- 
nied, and  upon  the  superior  court's  refusal  of 
sanction  for  certiorari,  he  brings  error. 
Judgment  affirmed  in  conformity  to  answers 
to  certified  questions  (95  S.  E.  670). 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  in  error.  Walter  C.  Hart- 
ridge,  'SoL  Gen.,  of  Savannah,  for  the  State. 

BROYLEIS,  p.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  Ga.  App.  241) 

McLEOD  ▼.  STATR     (No.  9264.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  191&) 

fByttabu9  ly  the  Court.) 

1.  JUBT     ^=:»146— I1CPANBLII70    JxmT— POWEB 

OF  Chief  Judge  of  Municipal  Couet  of 

Savannah. 
Under  the.  opinion  of  the  Supreme  Court  in 
answer  to  certified  questions  m  the  case  of 
Cieucevich  v.  State,  147  Ga.  816,  95  S.  E.  670, 
the  trial  judge  did  not  err  in  overruling  the 
challenge  to  die  array  of  jurors.  See,  also,  22 
Ga.  App.  — ,  95  S.  B.  933. 

2.  Chabgb  of  Coubt. 

When  read  in  connection  with  the  entire 
charge  of  the  court,  no  error  warranting  a 
new  trial  appears  in  the  excerpts  of  which 
complaint  is  made. 

3.  Refusal  to  Allow  Witness  to  Testify. 

Under  the  explanatory  note  of  the  trial 
judge,  no  error  was  committed  in  refusing  to 
allow  the  wituesses  to  testify  as  complained  of 
in  grounds  4  to  15  of  the  amendment  to  the 
motion  for  now  trial. 

4.  Cbikinal  Law  ^=^913(4)  —  Motion  fob 
New  Tbial— Excessive  Sentence. 

The  motion  for  a  new  trial  complains  that 
*1the  sentence  is  excessive^*'  and  that  "the 
court  in  sentencing  the  defendant  did  not  ex- 
ercise his  legal  discretion."  "Objection  that 
a  sentence  imposed  in  a  criminal  case  is  for  any 
reason  illegal  or  irregiilar  cannot  be  made  the 
ground  of  a  motion  for  a  new  trial."  Elzie  v. 
State,  21  Ga.  App.  501,  94  S.  E.  627,  and  cases 
dted. 

5.  Criminal  Law  €=»713  —  Tbial  —  Abou- 
hent. 

It  is  complained  that  the  solicitor  general 
used  "improper  language"  and  "improper  ar- 
gument" in  his  speech  to  the  jury,  and  that 
upon  motion  promptly  made  the  court  declined 
to  declare  a  mistrial.  The  parts  of  the  ar- 
gument complained  of  are  proper  and  legitimate 
"inferences  and  deductions  from  the  facts." 
"All  reasonable  latitude  should  be  allowed  at- 
torneys in  their  arguments  to  tlie  jury  on 
the  facts,  and  on  inferences  and  deductions 
from  the  facts."  Martin  v.  State,  5  Ga.  App. 
606,  63  S.  E.  605  (2) ;  Walker  v.  State,  5  Ga. 
App.  367,  63  S.  E.  142.  "Flights  of  oratory 
and  false  logic  do  not  call  for  mistrials  or  re- 
buke. It  is  the  introduction  of  facts  not  in 
evidence  that  requires  the  application  of  such 
remedies."      Patterson   v.    State,   124   Ga.  408, 


52  S.  E.  534;  Western  &  Atlantic  R.  Co.  t. 
York,  128  Ga-  687,  58  S.  E.  183(2) ;  Civ.  Code 
1910,  {  4957.  Besides,  the  evidence  demanded 
the  verdict  rendered.  Moore  v.  State,  10  Ga. 
App.  805,  74  S.  B.  S15  (2). 
6b  Obiminal  Law  ^=s»828  —  Rsfubal  of 
Chaboe— Request. 
Before  it  will  be  held  that  a  trial  judce 
erred  in  refusing  a  request  to  charge  to  the 
jury  on  a  stated  subject,  it  must  appear  that 
a  proper  request  was  made  in  writing  and 
presented  to  the  judge  before  the  jury  retired 
^*to  consider  of  their  verdict."  Pen.  Code  1910. 
f  1087 ;  Civ.  Code  1910,  §  6084.  It  does  not 
so  appear  in  the  twentieth  ground  of  the  amend- 
ment to  the  motion  for  new  trial  in  this  case. 

Error  from  City  Court  of  <Savaimali;  Jno. 
Rourke,  Jr.,  Judge. 

J.  J.  McLeod  was  convicted  In  the  dty 
court  of  Savannah,  and  from  an  order  deny- 
ing a  new  trial,  he  brings  error.  Judgmoit 
affirmed. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  in  error.  Walter  C.  Hart- 
ridge,  Sol.  Gen.,  of  Savannah,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLDS,  P.  J.,  and  HARWELL^  J,,  con- 
cur. 


(22  Oa.  App.  SS) 
MORROW  V.  STATE.     (No.  9563.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  19ia) 

(Syllabus  hy  the  Court,) 

L  Crikinal  Law  ^=s»1064(1)  —  Morion  won 
New  TBiAii— Sufficiency. 
Under  the  oft-repeated  rulings  of  this  oonrt 
and  of  tiie  Supreme  Court,  that  each  ground  of 
a  motion  for  a  new  trial  must  be  complete  and 
understandable,  without  resorting  to  an  exami- 
nation of  the  brief  of  the  evidence,  or  any  other 
part  of  the  record,  the  first  ground  of  the 
amendment  to  the  motion  for  a  new  trial  in 
this  case  will  not  be  considered.  Soothem  Ry. 
Co.  V.  Williams,  19  Ga.  App.  544,  91  S.  E. 
1001  (4):  Smiley  v.  SmUey,  144  Ga.  546.  87 
S.  E.  668. 

2.  Charge  of  Coxjbt. 

No  error  warranting  the  grant  of  a  new 
trial  appears  in  the  excerpts  from  the  diarge 
of  the  court  complained  of  in  grounds  2,  3,  4. 
and  5  of  the  amendment  to  the  motion  for  a 
new  trial,  and  there  is  no  merit  in  grounds  6 
and  7. 

3.  Abandonment  of  Gboitndb  of  Motion  for 
New  Tbiai*. 

In  the  brief  of  counsel  for  plaintiff  in  er- 
ror the  general  grounds  of  the  motion  are  ex- 
pressly abandoned. 

Error  from  Superior  Court,  (Carroll  Coun- 
ty;   J.  R.  Terrell,  Judge. 

J.  W,  Morrow  was  charged  with  an  of- 
fense, and  to  review  the  judgment,  he  brings 
error.     Affirmed. 

Buford  Boykin,  of  CarroUton,  for  plaintiff 
In  error.  C.  E.  Roop,  SoL  GeiL,  of  Ourroll- 
ton,  for  the  State. 

BLOODWORTH,    J.     Judgment    affirmed. 

BROYLBS,  JP.  J.,  and  HARWELL,  J.,  con- 
cur. 
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(22  Oa.  App.  248) 

POOLE  T.  STATE.     (No.  9491.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  19ia) 

(SyUabvi  by  the  Court,} 

1.  CBIMII7AL  Law  «=>1168(3)  —  Pebmittino 
Testimony  of  Child— Hasmucss  Ebbob. 

Jim  Poole  was  indicted  for  rape,  and  con- 
Ticted  of  assault  with  intent  to  rape.  One 
of  the  grounds  of  his  motion  for  new  trial  was 
that  the  child  alleged  to  have  been  assaulted 
(who  was  eight  years  old)  should  not  have  been 
allowed  to  testify,  "because  of  the  youthfulness 
of  the  witness,  and  because  from  her  testimony 
it  appeared  that  she  did  not  understand  the 
nature  and  sanctity  of  an  oath,  and  her  testi- 
monv  was  therefore  illegal  and  inadmissible." 
While  the  Supreme  C!ourt  held  in  the  case  of 
Beebee  v.  State,  124  Ga.  775,  53  S.  E.  99,  that 
"it  is  left  to  the  sound  discretion  of  the  trial 
court  to  determine  whether  or  not  a  child  of 
tender  years  is  a  competent  witness,  and  where 
the  court  examines  a  child  as  to  its  knowledge 
of  the  nature  and  sanctity  of  an  oath  and  de- 
cides that  it  is  competent  to  testify,  this  court 
will  not  interfere,  where  it  does  not  appear 
that  Budi  discretion  has  been  flagrantly  abused" 
[see,  also,  Rogers  v.  State,  11  Ga.  App.  814, 
76  S.  E.  366  (1) ;  Holden  v.  State,  144  Ga.  338, 
87  S.  E.  27],  under  the  decisions  in  the  cases 
of  Warthen  v.  State,  11  Ga.  App.  151,  74  S. 
a  894,  MUler  ▼.  State,  109  Ga.  512,  35  S.  E. 
152.  and  Johnson  v.  State,  76  Ga.  76,  if  the 
evidence  of  the  child  in  this  case  stood  alone, 
it  might  be  necessary  to  set  the  verdict  aside. 
But,  eliminating  her  evidence,  there  would  still 
remain  in  the  record  enough  evidence  to  au- 
thorize the  verdict. 

2.  Witnesses  ^=»63— Compbtewct— Wife. 

Under  the  proved  facts  in  this  case,  the 
court  did  not  err  in  allowing  the  witness  Ara 
Poole  to  testify.  It  Was  shown  that  several 
years  prior  to  her  alleged  marriage  to  the  ac- 
cused she  had  been  legally  married  to  Ernest 
Hightower,  who  was  not  shown  to  be  dead,  and 
from  whom  she  was  not  divorced,  and  as  to 
whom  she  testified:  "Ernest  Hightower  has 
been  gone  six  years  this  fall.  The  last  I  neard 
from  him,  he  was  on  the  chain  gang."  One  of 
the  presumptions  of  law  in  this  state  is  '*con- 
tinuance  of  life  for  seven  years."  Pen,  CJode 
1910,  §  1016 ;   Civ.  Code  1910,  §  5740. 

3.  Admission  of  Evidence. 

Under  the  qualifying  note  of  the  trial  judge, 
there  was  no  error  in  refusing  to  rule  out  the 
evidence  of  Ara  Poole,  as  complained  of  in  the 
sixth  ground  of  the  motion  for  a  new  trial. 

4.   iNBTBUCnONS. 

The  instructions  copied  in  the  seventh 
ground  of  the  motion  for  a  new  trial  are  not 
erroneous. 

5.  Ruling  on  Motion  fob  New  Tbial. 

No  error  was  committed  in  overruling  the 
motion  for  a  new  trial.  » 

"Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrill,  Judge. 

Jim  Poole  was  convicted  of  assault  with 
intent  to  rape,  his  motion  for  new  trial  was 
overruled,  and  he  brings  error.     Affirmed. 

A«  H.  Gray,  of  Blakely,  for  plaintiff  in  er- 
ror. B.  T.  Castellow,  Sol.  Gen.,  of  Cuthbert, 
and  R.*  R.  Arnold,  of  Atlanta,  for  the  State. 

BLOODWORTH,   J.     Judgment   affirmed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
car. 


(28  Ga.  App.  247) 
PITTS  ▼.  STATE.     (No.  9440.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1.  1918.) 

(Syllabus  by  the  Court,) 

"L  CBiiaNAL  Law  ^=;>152— BioAirr— Lihita- 

TiONS— Exceptions. 
An  indictment  for  bigamy,  mider  Pen.  Code 
1910,  §  367  et  seq.,  is  barred  by  the  lapse  of 
four  years  from  the  date  of  the  bigamous  mar- 
riage, unless  such  offense  or  the  offender  is  un- 
known, or  unless  such  offender  shall  abscond 
from  this  state  or  so  conceal  himself  that  he 
cannot  be  arrested,  in  which  event  the  time  dur- 
ing which  he  has  been  absent  from  the  state  or 
concealed  shall  not  be  computed  or  constitute 
any  part  of  the  aforesaid  limitation. 
2.  BioAMT  ^=»1  —  Cbiminal  Law  ^=>150  — 

Elements— LiiOTATioNS— Continuing    Of- 

It  is  marrying,  or  going  through  the  form 
of  marriage,  which  the  law  has  enjoined  as  req- 
uisite to  the  creation  of  the  marital  relation,  by 
a  person  who  has  a  husband  or  wife  living,  with 
knowledge  of  such  fact,  that  constitutes  the  of- 
fense of  bigamy  under  our  statute ;  and  the  of- 
fense is  completed  upon  the  second  marriage. 
Subsequent  cohabitation  is  not  a  necessary  ele- 
ment in  the  offense ;  nor  will  subsequent  cohabi- 
tation render  it  a  continuing  offense,  so  as  to 
fix  the  time  of  cessation  of  the  cohabitation  as 
the  point  from  which  the  statute  of  limitations 
will  begin  to  run. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bigamy.] 

8.  Confx)Bhino  to  Cebtified  Questions. 

In  answer  to  certified  questions  by  this 
court,  the  Supreme  Court  made  the  rulings  as 
ji)st  stated.  Under  those  rulings  and  the  facta 
of  this  case,  the  conviction  of  the  accused  was 
unauthorized,  and  the  court  erred  in  overruling 
his  motion  for  a  new  trial. 

Error  from  Superior  CJourt,  Douglas  Coun- 
ty; A.  L  Bartlett,  Judge. 

Milas  Pitts  was  convicted  of  bigamy,  his 
motion  for  new  trial  was  overruled,  and  he 
brings  error.  Reversed  in  conformity  to  an- 
swers of  Supreme  Court  to  certified  ques- 
Uons  (95  S.  E.  706). 

W.  A.  James,  of  Atlanta,  for  plaintiff  in 
error.  J.  R  Hutcheson,  Sol.  Gen.,  of  Doug- 
lasvllle,  for  the  State. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWELL,  JJ., 
concur. 


(22  Oa.  App.  244) 

PARKS  v.  CITY   Of  ATLANTA 
(No.  9305.) 

(C^urt  of  Appeals  of  Georgia,  Division  No.  2. 

May  1.  1918.) 

(Syllabus  by  the  Court.) 

CRIMINAL  Law  ^=»1071  —  Ckbtiobabi— Dis- 
missal. 
A  petition  for  certiorari  to  review  a  judg- 
ment of  the  recorder's  court  of  the  city  of  At- 
lanta, finding  the  defendant  guilty  of  violating 
a  municipal  ordinance,  was  ci^^missed  on  mo- 
tion of  the  attorney  for  the  city,  and  the  dis- 
missal is  complained  of.  No  pauper  affidavit  was 
filed  with  the  petition  for  certiorari,  and  no 
copy  of  the  bond  required  by  law  is  incorporated 
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in  the  petition,  nor  is  a  certified  copy  thereof 
attached  to  it  The  alleged  copy  of  the  bond 
which  is  attached  to  the  petition  is  not  iden- 
tified in  any  way,  nor  does  it  appear  from  the 
petition  that  the  bond  was  accepted  and  ap- 
proved by  the  clerk,  nor  is  there  any  certificate 
from  the  clerk  ''that  the  bond  was  filed  with 
him,  and  was  approved  and  accepted  by  him." 
Jodge  Broyles,  in  the  case  of  Gillespie  v.  Ma- 
con, 19  Ga.  App.  1,  2,  90  S.  E.  970,  said :  "The 
mere  fact  that  'a  bond'  was  specified  in  the  bill 
of  exceptions  as  a  material  part  of  the  rec- 
ord to  be  sent  up  to  this  court,  and  that  there 
is  attached  to  the  bill  of  exceptions  what  pur- 
ports to  be  a  copy  of  a  certiorari  bond  in  the 
case  referred  to,  and  that  it  appears  from  this 
x)py  that  this  bond  was  approved  by  the  clerk 
of  the  recorder's  court  of  Macon,  is  not  suffi- 
cient Johns  V.  Tifton,  122  Ga.  734,  50  S.  B. 
941;  Veazey  v.  Crawfordville.  126  Ga.  89,  54 
S.  E.  817.  All  the  essential  facU  as  to  the 
giving  of  the  bond,  its  approval  by  the  proper 
officer,  etc.,  its  condition,  etc.,  should  be  affirma- 
tively alleged  in  the  petition  for  certiorari,  and, 
in  addition,  a  certified  coi)y  of  the  bond  should 
be  attached  to  the  petition,  together  with  a 
certificate  from  the  clerk  of  the  court  (if  there 
be  a  derk),  verifying  the  allegations  in  the 
petition  that  the  bond  has  been  approved  and 
accepted  by  said  clerk.  Hubert  v.  Thomasville, 
18  Ga.  App.  756,  90  S.  E.  720.  Unless  all  of 
these  things  are  done,  the  certiorari  should  not 
be  sanctioned,  and,  if  sanctioned,  should  be 
dismissed  on  the  hearing,  as  a  petition  for 
certiorari  can  in  no  case  be  amended.  This  rul- 
ing is  not  in  conflict  with  Stallworth  v.  Macon, 
125  Ga.  250,  54  S.  E.  142.  for  in  that  case  the 
petition  for  certiorari  distinctly  alleged  that 
'petitioner  has  filed  with  the  derk  of  said  re- 
corder's court  a  bond,  approved  by  the  said 
clerk,  •  ♦  •  and  said  bond  accepted  by  said 
clerk  of  said  recorder's  court'  As  the  manda- 
tory provisions  of  the  statute  were  not  com- 
plied with  in  this  case,  the  certiorari  should 
not  have  been  sanctioned.  The  judge  of  the 
superior  court,  however,  having  sanctioned  it, 
committed  no  error  in  overruling  and  dismiss- 
ing it  after  a  hearing  upon  its  merits.  It  does 
not  appear  in  die  judgment  of  dismissal  for 
what  reason  the  certiorari  was  overruled,  but, 
as  the  judgment  of  dismissal  was  correct,  it 
should  nevertheless  be  affirmed.  Memmler  v. 
State,  75  Ga.  578  (la) ;  Kendricks  v.  Millen,  16 
Ga.  App.  273  (3),  277,  278,  85  S.  B.  264 ;  Fiynn 
V.  EJast  Point,  18  Ga.  App.  729,  90  S.  E.  372." 
Under  the  ruling  stated  above,  the  court  did 
not  err  in  dismissing  the  certiorari  in  this  case. 

Harwell,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

B.  B.  Parks  was  convicted  of  a  vlolatiou 
of  a  municipal  ordinance,  his  petition  for 
certiorari  was  dismissed,  and  he  brings  er- 
ror.   Affirmed. 

» 

Ralph  McClelland,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  L.  Mayson  and  S.  D.  Hewlett, 
both  of  Atlanta,  fbr  defendant  In  error. 

BLOODWORTH,  J.     Judgment  afllrmed. 

BROYLES,  P.  J.,  concurs. 

HARWELL,  J.  (dissenting).  The  peti- 
tion for  certiorari  recites: 

"Petitioner  having  complied  with  all  of  the 
requirements  of  the  law  in  such  caRcs  made  and 
provided,  having  filed  this  affidavit  and  notice 
and  bond  as  required  in  such  cases,  with  the 
clerk  of  the  recorder's  court  of  the  city  of  At- 


lanta«  copies  of  which  are  hereto  attached  and 
marked  Exhibits  B  and  G,  respectively,  and 
which  are  hereby  made  a  part  and  parcel  of  this 
petition  and  paragraph  as  fully  and  as  complete- 
ly as  if  incorporaJfced  herein,"  etc. 

Attached  to  the  petition  is  a  bond  in  prop- 
er form,  signed  by  Parks,  the  defendant,  as 
principal,  and  Clark,  as  security,  payable  to 
the  dty  of  Atlanta,  approved  bytbederkof 
the  recorder's  court  of  Atlanta,  and  showing 
a  filing  in  office  by  the  deputy  derk.  While 
this  bond  attached  Is  not  marked  Exhibit 
C,  as  stated  In  the  petition,  it  is  referred  to 
as  being  attached,  and  is  formally  made  a 
part  of  the  petition.  Being  thus  identified, 
it  becomes  in  effect  a  part  of  the  petition. 
The  petition,  therefore,  does  affirmatively 
show  that  the  defendant  has  filed  a  bond, 
approved  and  conditioned  as  required  by  the 
statute.  Park's  Ann.  Code,  §6191  (a).  The 
writer  does  not  understand  that  under  the 
decisions  of  this  court,  or  of  the  Supreme 
Court,  it  is  necessary  to  attadi  a  certified 
copy  of  the  bond  to  the  petition.  That  is 
one  way  in  which  the  defendant  may  show 
affirmatively  that  he  has  filed  the  approved 
bond  as  required  by  the  statute,  but  not  the 
only  way.  See  Hubert  v.  City  of  Thomas- 
ville, 18  Ga.  App.  756,  90  S.  E.  720,  and 
cases  there  cited.    In  that  case  it  is  said: 

"H^e  best  way  to  show  that  a  proper  bond 
has  been  given  is  to  attach  to  the  petition  a 
certified  copy  of  the  bond,  with  a  certificate  of 
approval  by  the  proper  officer,  and  allege  af- 
firmatively that  the  bond  was  given  and  ap- 
proved as  required  b^  law.  However,  where  this 
i^  not  done,  the  petition  must  set  forth  all  tiie 
essential  substantive  facts  which  are  necessary 
to  enable  the  judge  of  the  superior  court  to 
intelligently  decide  whether  or  not  the  bond 
given  is  really  such  a  bond  as  is  demanded 
by  the  statute.  In  other  words,  where  no  cer- 
tified copy  of  the  bond  is  attached  to  the  peti- 
tion, the  bond  must,  in  substance,  at  least,  be 
set  forth  in  the  petition.** 

For  these  reasons  it  seems  to  the  writer 
that  the  petitioner  complied  with  the  law 
in  the  instant  case,  and  that  the  judge  of 
the  superior  -court  erred  in  dismissing  the 
certiorari. 


(22  Oa.  App.  112) 
HALIi  T.  STATE.     (No.  9478.) 

(Court  of  Appeals  of  Georgia,  Division  No.  SL 
April  2,  1918.    On  Motion  for  Rehear- 
ing, May  1.  1918.) 

(SvllahuB  hif  the  Court.) 

1.  Criminal  Law  <S=>577,  1151-— Trial— Timi 
FOB  I*BBPARATi0N—PoeTPONEMKNT— Discre- 
tion OF  Court. 
This  court  cannot  say  that  the  trial  judge 
abused  his  discretion  In  overruling  the  original 
motion  to  continue  the  case,  or  the  motion  to 
continue,  made  after  the  filing  of  the  plea  in 
abatement. 

(a)  *'A]1  applications  for  continuances  are  ad- 
dressed to  the  sound  legal  discretion  of  the 
court"     Penal  Code  (1910)  %  992. 

(b)  **WhiIe  ample  time  to  prepare  for  trial 
should  be  allowed  to  one  accused  of  crime,  it  is 
the  duty  of  a  defendant,  who  has  given  bohd 
for  his  appearance  at  a  specified  term  of  the 
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[city]  eourt;  to  emploj  oonnsel  and  take  any 
other  iteps,  essential  to  his  defense,  in  advance 
of  the  term  of  court  at  which  he  is  hound  to 
appear."  Walker  y.  Stote,  11  Ga.  App.  261, 
74  S.  E.  1100(1). 

{c]  "In  order  for  this  court  to  control  the  dis- 
cretion of  the  trial  judge  in  refusing  to  grant  a 
motion  for  the  postponement  of  a  criminal  case 
to  aUow  counsel  to  prepare  for  trial,  it  is  nec- 
essary that  it  should  appear  that  a  gross  mis- 
take has  been  made  by  the  trial  judge,  or  that 
he  has  displayed  a  want  of  consideration  for  the 
rights  of  the  accused."  Harris  y.  State,  119  Qa. 
114,  45  S.  £.  973(1). 

2.  CRIMINAL  Law   «s>919(1)  —  TUiX  —  Mxb- 

TBIAI/— ReMABKB  of  SoLICITOB. 

Although  the  accused  at  the  time  of  the  trial 
was  under  bond,  the  court  did  not  err  in  refus- 
ing to  declare  a  mistrial  because  *^e  solicitor 
general,  when  a  juror  had  answered  all  the  ques- 
tions showing  [him]  to  be  competent,  would  then 
state,  The  juror  ia  competent,'  and  in  each  in- 
stance, while  the  juror  was  standing  in  full  view 
of  and  facing  the  defendant,  the  solicitor  gener- 
al would  say,  'Juror,  look  upon  the  prisoner. 
Prisoner,  look  upon  the  juror'— speaking  these 
works  in  strong  tones,  and  called  upon  the  in- 
dividual jurors  to  look  upon  the  defendant,  and 
designated  him  as  the  prisorier."    Allen  v.  State, 

18  Ga,  App.  la),  4,  88  S.  E.  lOa 
8.  Theft  of  Catti*— Bvidencb. 

Under  the  facts  of  this  case  it  was  not  er- 
ror to  admit,  over  the  objections  urged,  the  an- 
swer of  H.  Giddens,  a  witness  for  uie  state,  to 
a  question  of  the  solicitor  general  as  to  why 
he  was  sent  and  why  he  went  to  the  place  where 
the  cattle  had  been  butchered:  "We  are  missing 
some  cows  down  there,  and  he  sent  me  in  there 
to  look  out  for  somebody  butchering  beeves." 
Penal  Ck)de  (1910)  f  1023 ;  Stevens  v.  State,  77 
Ga.  310(2),  2  S.  E.  684;  Cody  v.  State,  124  Ga. 
446(1).  82  8.  B.  750. 

4.  OBnoNAL  Law  ^3>1064il>  —  Afpeait-Mo- 

TioN  FOB  New  Tkiai/-Gbouni>& 
Grounds  of  a  motion  for  a  new  trial  should 
be  complete  in  themselves ;  and  when  a  partic- 
ular ground  la  under  consideration,  reference  to 
other  grounds,  or  to  the  brief  of  evidence,  should 
not  be  required  in  order  to  understand  the  as- 
signments of  error,  or  to  know  whether  the  er- 
rors, if  there  were  any,  were  reversible.  Bowen 
V.  Smith-Hall  Grocery.Co.,  146  Ga.  157(4),  91 S. 
EL  32 ;  ^  Smiley  v.  Smiley.  144  Ga.  546(2),  87 

5.  R  668;    Southern  Railway  CJo.  v.  WiUiams, 

19  Ga.  App.  544(4;,-  91  S.  E.  1001.  Under  this 
ruling  the  fifth,  sixth,  and  seventh  grounds  of 
the  amendment  to  the  motion  for  a  new  trial 
cannot  be  considered. 

6.  GBnoNAi.  LtAW  ^=»444— DoouifXNTABT  Evi- 
dence—Map— Authenticity. 

No  error  was  committed  in  refusing  to  al- 
low in  evidence  the  map  of  Coffee  county, 
made  bv  one  Peterson,  as  to  which  the  witness 
testified  in  part  as  follows:  "I  could  not  swear 
that  it  is  a  correct  map  of  0)ffee  county,  and 
I  don't  know  whether  it  represents  all  the  land 
in  Offee  county.  •  ♦  ♦  It  has  not  a  certifi- 
cate of  the  secretary  of  state  upon  it  certifying 
it  to  be  a  correct  map.  ♦  ♦  ♦  I  don't  know 
whether  it  was  taken  from  an  original  map  of 
Coffee  county.  I  don't  know  anything  about 
the  original  map,  and  I  didn't  see  it  made." 
Nor  was  it  error  to  rule  out  the  evidence  of  the 
witness  Cornelius  in  reference  to  the  map. 

6.  Criminal  Law '&=>1169  (5)— admission  of 
Evidence— Cubs  by  Ruung  Out  and  In- 
structions. 
Grounds  9  and  10  of  the  motion  for  a  new 
trial  are  based  on  the  fact  that  certain  evidence 
was  admitted  one  day  and  allowed  to  remain 
with  the  jury  until  the  next,  when  it  was  ruled 
out    When  this  evidence  was  originally  offered, 
the  judge  said:  "I  will  let  it  go  in  for  the  pres- 


ent." In  ruling  it  out  he  said:  "The  evidence 
of  William  Fender,  where  he  testified  that  Ike 
Moore  said,  'I  have  been  handling  some  beef 
this  afternoon,  and  this  old  mule  is  a  fool,'  that 
statement  with  reference  to  that  is  ruled  out, 
and  you  need  not  consider  that  statement  in 
making  your  verdict."  When  considered  in 
connection  with  all  the  proved  facts  in  the  case, 
this  evidence  was  not  of  such  a  character  as  to 
take  it  out  of  the  general  rule  that  when  testi- 
mony is  erroneously  admitted  the  error  is  cur- 
ed, if  subsequently  the  trial  judge  rules  the  evi- 
dence out  and  instructs  the  jury  to  disregard 
it.  See  Rentfrow  v.  State,  123  Ga«  539.  61  S. 
E.  596,  where  it  was  said:  *'It  appears  that  be- 
fore the  argument  began  the  court  ruled  out  the 
evidence  objected  to,  and  instructed  the  jury  to 
disregard  it;  and  so,  conceding  that  the  admis- 
sion of  the  evidence  in  the  first  place  was  erro- 
neous, that  error  was  completely  cured,  and  the 
accused  has  no  ground  for  complaint"  See, 
also.  Smith  v.  State,  16  Ga.  App.  691,  85  S.  E. 
973. 

7.  RnuifOB  ON  Motion  tob  Mistbiai.. 

The  court  did  not  &ct  in  overruling  all  of 
the  motions  of  the  defendant  to  declare  a  mis- 
trial. 

8.  Motion  fob  Ni;w  Tbiai«. 

As  qualified  by  the  presiding  judge,  tiiere 
is  no  merit  in  groond  11  of  the  motion  for  a  new 
triaL 

9.  SUFFCCISNCT  OF  EVIDENCE. 

There  is  evidence  to  support  the  verdict 

(Additional  SyUabus  ly  Ediim-Ua  Bff,} 

On  Motion  for  Rehearing. 

10.  CBiiaNAL  Law  ^=:»1159(5)  —  Review  — 
Question  of  Fact. 
Where  the  jury  were  satisfied  with  proof  of 
identity  of  the  owner  of  stolen  property,  as  evi- 
denced by  their  verdict  the  appellate  court  will 
not  disturb  such  verdict. 

Error  from  Superior  Court,  C<^ee  County ; 
J.  I.  Summerall,  Judge. 

Tally  Hall  was  convicted  of  laroeny,  and 
be  brings  error.    Affirmed. 

Chastaln  &  Henson,  of  Douglas,  and  W.  W. 
Bennett,  of  Baxley,  for  platntifiT  in  efror. 
M.  D.  Dickerson,  Sol.  Gen.,  and  Wallace  ft 
Lake,  oU  of  Douglas,  for  the  State. 

BLOODWOBTH,  J.    Judgment  afllrmed. 

BROYIiES,  P.  J.,  and  HARWELL,  J.,  con- 
cur* 

On  Motion  for  R^earing. 

BLOODWORTH,  J.  The  original  opinion 
in  this  case,  as  agreed  upon  by  the  court, 
covered  every  issue  raised  by  the  motion  for 
a  new  trial,  but,  by  the  inadvertence  of  the 
writer,  the  copy  furnished  the  reporter  did 
not  conform  to  the  opinion  agreed  upon. 
This  oversight  has  been  remedied  and  a 
correct  copy  has  been  filed. 

In  the  motion  for  rehearing  it  Is  Indsted 
that  the  sixth  headnote  (in  reference  to  the 
ninth  and  tenth  grounds  of  the  amendment 
to  the  motion  for  a  new  trial)  did  not  pass 
upon  certain  assignments  of  error  with  ref- 
erence to  the  admission  of  certain  testimony. 
When  the  ruling  of  the  lower  court  is  con- 
strued In  connection  with  the  objection  to 
the  evidence,  we  think  the  only  proper  con- 
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stmctlon  the  Jury  could  put  upon  the  ruling  r  ness  testified  that  the  defendant  sold  the 


of  the  Judge  that  "the  evidence  of  Mr.  Wil- 
liam Fender  with  reference  to  the  statement 
of  Ike  Moore  is  ruled  out"  was  that  the  rul- 
ing referred  to  all  the  evidence  of  Mr.  Fender 
with  reference  to  the  statement  of  Ike 
Moore. 

[10]  In  the  motion  for  rehearing  It  is  also 
insisted  that  the  court  overlooked  the  con- 
tention of  the  plaintiff  in  error  that  the  evi- 
dence did  not  authorize  a  conviction,  because 
there  was  no  proof  that  M.  M,  Glddens, 
alleged  in  the  indictment  to  be  the  owner 
of  the  stolen  cattle,  was  the  same  person  as 
Mose  Giddens,  clearly  shown  by  the  evidence 
to  be  the  owner  of  said  property.  This  point 
was  covered  by  the  last  headnote  of  the 
opinion.  "There  is  evidence  to  support  the 
verdict"  While  no  witness  swore  directiy 
that  M.  M.  Giddens  and  Mose  Giddens  were 
one  and  the  same  person,  the  evidence  au- 
thorized the  jury  to  infer  that  M.  M.  is  Mose. 
It  is  not  insisted  that  M.  M.  and  Mose  are 
in  fact  two  different  people,  nor  that  M.  M., 
alleged  In  the  indictment  to  be  the  owner  of 
the  stolen  property,  was  a  different  person 
from  Mose,  shown  by  the  evidence  to  be  the 
owner  thereof.  "The  Identity  of  the  owner 
as  charged,  and  as  proved,  was  for  the  Jury." 
Robinson  v.  State,  68  Ga.  833  (2).  '*The 
jury  had  the  right  to  consider  the  question  of 
identity,  not  alone  in  the  light  of  the  testi- 
mony specially  referred  to,  but  also  in  the 
light  of  all  the  attendant  circumstances. 
They  were  satisfied  with  the  identity,  as  is 
evidenced  by  their  verdict,  and  we  .will  not 
disturb  it  on  this  account"  Mitchum  v.  State, 
11  Ga.  620;  McLain  v.  State,  71  Ga.  280  (6)  ; 
Powell  V.  State,  9  Ga.  App.  614,  615,  616, 
71  S.  B.  1013. 

Rehearing  denied. 

BROYLSS,  P.  J.,  and  HARWELL^  J.,  con- 
cur. 


(22  Oa.  App.  249) 

O'BRIEN  ▼.  STATE.     (No.  9503.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(ByUahus  hy  the  Vouri.) 

Cbiminal  Law  <9=>878(^— Acquittal  on  One 
Count— Effect. 
Where  an  accusation  charged  in  one  count 
the  unlawful  possession  of  spirituous  liquors,  and 
in  another  count  an  unlawful  sale  of  spirituous 
liquors,  an  acquittal  on  the  first  count  did  not 
render  illegal  a  conviction  on  the  other. 

Error  from  City  CJourt  of  Savannah; 
John  Rourke,  Jr.,  Judge. 

W.  H.  O'Brien  was  convicted  of  the  unlaw- 
ful sale  of  liquor,  his  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled, 
and  he  excepts  and  brings  error.    Affirmed. 

The  accusation  contained  two  counts,  the 
first  charging  unlawful  possession  of  spir- 
ituous liquor,  and  the  second  charging  un- 
lawful sale  of  such  liquor.    The  state's  wlt- 


llquor;  a  witness  for  the  defendant  testified 
that  he  did  not.  A  witness  present  a  part 
of  the  time  referred  to  by  these  witnesses 
testified  that  he  did  not  see  any  liquor. 
There  was  evidence  as  to  drunkenness,  pro- 
fane language,  and  a  fight  The  jury  acquit- 
ted the  defendant  on  the  first  count,  and  con- 
victed him  on  the  second.  He  made  a  mo- 
tion for  a  new  trial,  and  a  motion  in  arrest  of 
judgment,  both  of  which  were  overruled,  and 
he  excepted.  The  motion  for  new  trial  was 
based  on  the  usual  general  grounds  and  on 
the  following  charge  to  the  jury  : 

"In  the  event  you  should  find  this  defendant 
guilty  upon  one  count  of  the  accusation  and 
not  guilty  upon  the  other— that  is,  if  you  find 
him  guilty  upon  the  count  that  he  unlawfully 
had,  controlled,  or  possessed,  or  that  he  sold 
liquor,  and  not  guilty  upon  the  other— yon 
should  specify  in  your  verdict  the  number  of 
the  count  you  find  him  guilty  upon,  and  the 
number  of  Uie  count  that  you  find  him  not  guilty 
Upon," 

The  motion  in  arrest  of  judgment  alleged 

that : 

''The  verdict  finding  the  defendant  guilty  upon 
the  second  count,  charging  the  offense  of  the 
sale  of  spirituous  liquors  on  the  same  date  nam- 
ed in  the  first  count,  is  inconsistent  with  the 
verdict  of  not  guilty,  rendered  on  the  first  count, 
charging  the  defendant  with  the  offense  of  hav- 
ing spirituous  liquors  in  his  possession." 

There  were  other  grounds  raising  substan- 
tially the  same  question. 

Osborne,  Lawrence  &  Abrahams,  of  Sa- 
vannah, for  plaintiff  In  error.  Walter  C 
Hartridge,  Sol.  Gen.,  <^  Savannah,  for  the 
State. 

HARWELIi,  J.  (after  stating  the  facts  as 
above).  It  is  insisted  that  the  conviction  on 
the  second  count — the  count  charging  the 
sale  of  intoxicating  liquor — ^is  inconsistent 
with  the  acquittal  on  the  first  count,  charging 
the  accused  with  having  .intoxicating  liquor 
in  his  possession  and  control,  and  that  the 
verdict  cannot  stand  and  no  legal  sentence 
can  be  entered  thereon.  While  this  ccmten- 
tion  is  ingenious,  we  cannot  agree  with  the 
able  counsel  for  plaintiff  in  error.  "It  de- 
fendant is  charged  with  s^arate  and  dis- 
tinct crimes,  although  of  a  similar  character, 
in  two  or  more  counts,  a  verdict  of  acquittal 
on  one  or  more  counts  and  conviction  on  the 
others  is  not  inconsistent"  12  Gyc.  p.  695 
(v).  In  Griflan  t.  State,  18  Ohio  St  444,  It  is 
said  by  the  court : 

'*This  is  a  technical  objection,  and  a  technical 
answer  to  it  is  sufficient.  As  we  have  already 
said,  tiie  theory  of  the  law  is,  that  each  count 
of  the  indictment  charges  a  distinct  offense; 
hence  it  follows  that  the  finding  of  the  jury  as 
to  a  particular  count  is  independent  of,  and  nn- 
affe<ited  by,  the  finding  upon  another  count" 

In  Weinecke  v.  State,  34  Neb.  14,  51  N.  W. 

310,  that  court  said : 

"The  evidence  would  have  justified  a  convic- 
tion under  both  counts  of  the  information. 
Both  offenses  were  committed  by  the  same  per- 
son and  at  the  same  time.    It  is,  indeed,  unex- 
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plainable  how  the  jnry  arrived  at  the  verdict  re- 
turned. As  a  separate  offense  is  charged  in 
each  count,  the  verdict  is  not  void.  The  defend- 
ant cannot  complain  because  he  was  acquitted 
of  the  first  offense.  The  error  was  in  his  favor. 
State  V.  Turner.  6  Baxt  [10]  201." 

See,  also,  Com.  y.  Lowrey»  159  Mass.  62, 

34  N.  E.  81 ;  Com.  v.  Ruisseau,  140  Mass.  363, 

5  N.  E.  166;  Pettes  v.  Com.,  126  Mass.  242. 

**Where  distinct  offenses  are  charged  in  sep- 
arate counts  *  *  *  there  may  be  an  acquit- 
tal on  some  counts  and  a  conviction  or  dis- 
agreement on  others."  2  Bishop's  New  Crimi- 
nal Procedure,  i  1015a(4),  p.  884,  and  cases 
cited. 

See,  also,  Hathcock  v.  State,  88  Ga.  91,  13 
S.  E.  959  (2);  Tooke  y.  State,  4  Ga.  App.  495, 
61  S.  E.  917  (3-d). 

The  acquittal  of  the  defendant  on  the  first 
count  is  really  in  his  favor,  as  the  jury  were 
authorized  under  the  evidence  to  convict  him 
also  on  that  count  We  have  no  means  of 
knowing  what  led  the  Jury  to  find  as  they 
did,  and  it  would  serve  no  useful  purpose 
to  speculate  thereon.  The  offenses  charged 
in  the  two  counts  are  separate  and  distinct, 
and  under  the  authorities  above  cited  the 
court  did  not  err  In  overruling  the  motion  to 
arrest  the  Judgment 

The  verdict  was  authorized  by  the  evidence, 
and  the  Judgment  is  affirmed. 

BROYLES,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 


(22  Qa.  App.  254) 

PROPBS  y.  STATE.     (No.  9666.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1, 1918.) 

(Byllahus  hy  the  Court,) 

1.  CaiuiNAL  Law  ^=s>954(4)  —  Motion  fob 
New  TaiAii— SuFFiciKNOY. 

The  grounds  of  the  motion  for  a  new  trial 
that  complain  of  the  admission  of  illegal  testi- 
mony cannot  be  considered,  since  they  are  fa- 
tally-defective, in  failing  to  set  out  the  testi- 
mony objected  to,  and  in  failing  to  state  what,  if 
any,  objections  were  urged  at  the  time  it  was  of- 
fered. 

2.  Cbiminal  LiAW  «=:>954(4}  —  Motion  fob 
New  Tbiait-Sufficienct. 

The  ground  of  the  motion  for  a  new  trial 
relating  to  a  refusal  of  the  court  to  allow  coun- 
sel for  the  accused  to  propound  a  certain  ques- 
tion to  a  witness  is  insu£Scient,  as  it  is  not 
shown  that  the  court  was  apprised  of  the  ex- 
pected answer. 

8.  HOiaCIDB  ^=»309(8)— iNBTBTTCTION^lNyOL- 
I7NTABT  MANSIAUOHTEB. 

Under  the  evidence,  as  disclosed  by  the  rec- 
ord, the  offense  of  involuntary  manslaughter  was 
not  involved,  and  the  court  could  not  properly 
have  charged  the  jury  upon  that  grade  of  homi- 
cide. It  was  not  error,  therefore,  for  the  court 
to  instruct  the  jury  that  "the  only  manslaugh- 
ter that  the  court  will  charge  you  on— that  he 
thinks  applicable  to  the  evidence— is  voluntary 
manslaughter.*'  Choice  v.  State,  31  Ga.  469 ; 
Sanders  v.  State,  11^  Ga.  267,  38  S.  E.  841 ; 
Dotson  y.  State,  129  Ga.  727,  69  S.  B.  774(1) ; 
Worley  y.  State,  136  Ga.  231,  71  S.  E.  163(1); 
Merck  v.  State,  137  Ga.  89,  72  S.  E.  896(1, 2). 


4.  GsiinNAi.  Law  ^=>828— Dying  Declaba- 
tions— Instructions. 
In  view  of  the  ample,  fair,  and  correct 
charge  of  the  court  upon  the  issues  involved,  and 
on  the  law  relating  to  dying  declarations,  and  in 
the  absence  of  timely  written  requests  for  full- 
er and  more  particular  instructions,  there  is 
no  merit  in  the  grounds  of  the  motion  for  a 
new  trial  which  complain  of  the  failure  of  the 
court  to  give  certain  mstructions,  set  out,  as  to 
the  weight  of  dying  declarations. 

6.  Obiminal  Law  ^=»1122(3)  —  Appeal  —  In- 
struction—Request—Record. 
The  statement  in  the  charge  of  the  court 
that  ''this  defendant  says,  when  he  shot  this  man. 
the  deceased  had  cursed  him,  had  struck  him 
with  his  hand,  and  was  advancing  upon  him 
with  a  knife,  and  that  he  was  manifestly  in- 
tending and  endeavoring  by  violence,  that  is,  by 
the  use  of  a  knife  upon  him,  to  commit  a  felony 
'  upon  him  by  stabbing  him,  and  that  he  shot  him 
in  order  to  prevent  the  commission  of  that  fel- 
ony," cannot  be  held  to  be  incorrect  in  that,  as 
alleged  in  the  assignment  of  error  thereon,  the 
defendant  did  not  contend  that  he  had  ever  been 
actually  struck  by  the  deceased ;  for  the  state- 
ment of  the  accused  is  not  before  this  court, 
only  so  much  of  the  brief  of  evidence  as  con- 
tains the  testimony  of  two  witnesses  for  the 
state  being  specified  in  the  bill  of  exceptions  and 
sent  up  in  the  record  as  material  to  an  under- 
standing of  the  case.  Moreover,  it  appears  from 
the  evidence  sent  up  that  one  of  the  witnesses 
testified  that  the  defendant  stated  to  him,  in  ex- 
planation of  the  shooting,  that  "Ernest  [the  de- 
ceased] hit  him  with  his  fist  and  knocked  him 
against  the  post,  and  then  was  coming  on  him 
with  his  knife.*' 

6.  SuFficiENCT  or  Evidenced— HoicioiDE. 

The  verdict  was  authorized  by  the  evidence 
specified  by  the  plaintiff  in  error  and  transmit- 
ted to  this  court,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; B.  H.  Hill,  Judge. 

G.  M.  Propes  was  charged  with  murder, 
and  from  the  verdict,  and  the  denial  of  his 
motion  for  new  trial,  he  brings  error.  Af- 
firmed. 

John  S.  Hlghsmlth,  of  Atlanta,  for  plaln- 
tUf  In  error.  John  A.  Boykln,  Sol.  Oen.,  and 
E.  A.  Stephens,  both  of  Atlanta,  for  the 
State. 

BROYIiBS,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ., 
concur. 

(2S  Oa.  App.  272) 

HEARN  V.  STATE.    (No.  9607.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1,  1918.) 

(SytlahuM  hy  the  Court.) 

1.  Criminal  Law  €=»770(1)— Assault  with 
Intent  to  Mubdeb — Instbuction — Mutual 
Combat. 
Where  upon  the  trial  of  one  charged  with 
assault  with  intent  to  murder,  the  judge,  just 
as  he  was  about  to  charge  the  law  relating  to  mu- 
tual combat,  was  informed  by  counsel  for  the  ac- 
cused (who  was  corroborated  by  counsel  for  the 
state)  that  before  making  his  argument  to  the 
jury  he  asked  the  solicitor  general,  not  witii- 
in  the  hearing  of  the  court,  if  he  insisted  that 
the  doctrine  of  mutual  combat  entered  into  the 
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case,  and  the  solicitor  general  replied  that  he 
did  not  think  it  did,  and  therefore  he  (counsel 
for  the  accused)  did  not  in  his  argument  discuss 
that  theory,  and  that  he  felt,  under  the  circum- 
stances, "it  would  be  unfair  to  the  defendant  to 
submit  that  theory  to  the  jury,"  it  was  not  error 
for  the  court  nevertheless  to  instruct  the  jury 
upon  the  law  of  mutual  combat,  provided  such 
an  instruction  was  authorized  by  the  evidence 
or  the  defendant's  statement. 

2.  Charge  of  Coubt. 

The  excerpt  from  the  charge  complained  of 
in  the  second  ground  of  the  amendment  to  the 
motion  for  a  new  trial  was  authorized  by  the 
evidence  and  the  defendant's  statement,  and  un- 
der the  note  of  the  judge  qualifying  his  approv- 
al of  this  ground  of  the  motion,  and  in  the  light 
of  the  entire  charge,  was  not  erroneous  for  any 
reason  assigned. 

8.  Criminal  Law  <©=»829(21)— Assault  with 
Intent  to  Kill— Instructions. 
In  view  of  the  clear  charge  of  the  court  up- 
on the  subject  of  stabbing,  it  was  not  error  to 
fail  to  charge  the  law  of  voluntary  manslaugh- 
ter, and  in  connection  therewith  to  instruct  the 
jury  that  if  the  assault  occurred  under  such  cir- 
cumstances as  would  have  made  the  offense  vol- 
untary manslaughter  had  death  ensued,  the  ac- 
cused would  not  be  guilty  of  assault  with  intent 
to  murder,  but  would  be  guilty  of  the  offense 
of  stabbing  only. 

4.  Charge  of  Court. 

Although  the  judge  did  not  read  to  the  jury 
section  65  of  the  Penal  Code  of  1910,  his  charge 
upon  the  subject  of  stabbing  was  sufficient,  m 
the  absence  of  a  timely  written  request  for  a 
fuller  charge  upon  this  subject. 

6.  Criminal  I/AW  <g=5>1178  — Appeal— Aban- 
donment of  Assignment. 
The  remaining  ground  of  the  amendment  to 
the  motion  for  a  new  trial,  not  having  been  ar- 
gued in  the  brief  .of  counsel  for  the  plaintiff  in 
error,  is  treated  as  abandoned. 

6.  Sufficiency  of  Evidence— Assault  with 
Intent  to  Kill. 
The   evidence  authorized   the  verdict,   and 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial. 

Error  from  Superico*  Court,  Harris  Connr 
ty;    6.  H.  Howard,  Judge. 

Jim  Hearn  was  charged  witb  assault  with 
Intent  to  murder,  and  from  the  judgment  he 
brings  error.    Affirmed. 

M.  U.  Mooty,  of  La  Grange,  for  plaiotiflC 
in  error.  C.  F.  McLaughlin,  Sol.  Gen.,  of 
Columbus,  for  the  State. 

.  HROXi;iES,   P.   J.     Judgment  affirmed. 

BLOOD  WORTH  ^nd  HARWELL,  JJ.,  con- 
car* 

(22  Ga.  App.  265) 

PITTMAN  y.  STATE.    (No.  9576.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  1.  1918.) 

(Syllabus  hy  the  Court,) 

1.  Bastabds  ^=955,  73  —  Motion  pob  New 
Trial—Sufficiency— Heabsat. 

The  ground  of  the  motion  for  a  new  trial 
which  complained  of  the  exclusion  of  testimony 
is  incomplete,  and  the  testimony  in  question 
would  have  been  hearsay  and  inadmissihfe. 

2.  Bastards  «=k>71— Charge  of  Court— Stat- 
ute. 

In  view  of  the  charge  of  the  court  as  a 
whole,  the  court  did  not  err  in  giving  in  charge 


the  first  sentence  of  section  682  and  section  1330 
of  the  Penal  Code  of  1910,  pertaining  to  bas- 
tardy. 

3.  Bastards  ^=»52— Indictment— Name— Evi- 
dence. 

The  allegation  of  the  indictment  as  to  the 
name  of  the  mother  of  the  bastard  child  was 
supported  by  evidence  showing  that  she  was 
known  by  that  name,  although  she  was  also 
known  by  a  different  surname. 

4.  Bastards  ^=3>92— Verdict. 

The  verdict  finding  the  accused  guilty  of 
bastardy  was  authorized  by  the  evidence. 

Brror  from  Superior  Court,  Haralson  Coon- 
ty;  A.  L.  Bartlett,  Judge. 

Flem  Pittman  was  convicted  of  bastardy, 
his  motion  for  new  trial  was  overruled,  and 
he  brings  error.    Affirmed. 

Lloyd  Thomas  and  G.  R.  Hutchens,  both 
of  Tallapoosa,  for  plaintiff  in  error.  J.  R. 
Hutcheson,  Sol.  Gen.,  of  Douglasville,  for  the 
State. 

HARWELL,  J.  The  plaintiff  in  error  was 
indicted  for  bastardy,  and  was  convicted, 
and,  his  motion  for  a  new  trial  being  over- 
ruled, he  excepted. 

[1].l.  The  first  special  ground  of  the  mo- 
tion complains  that  the  court  illegally  with- 
held from  the  Jury  material  evidence  of  John 
Bassett,  a  witness  for  the  defendant,  as  to  a 
statement  made  to  him  by-  one  Will  Smith. 
There  is  no  merit  in  this  ground  of  the  mo- 
tion. In  the  first  place  it  does  not  set  oat 
what  Win  Smith  told  the  witness,  and  is 
incomplete  for  that  reason.  £\irtherniare, 
the  statements  of  Will  Smith  to  the  witness 
would  have  been  hearsay  and  Inadmissible. 
The  court  permitted  tiie  witness  to  testify 
as  to  alleged  acts  of  sexual  intercourse  of 
Will  Smith  with  the  prosecutrix,  that  Will 
Smith  had  left,  when  he  left,,  etc  Compare 
Kennedy  v.  State^  9  Ga.  App.  219,  70  S.  £. 
d86(2). 

[11  2.  The  second  and  third  special  grounds 
of  the  motion  complain  of  certain  excerpts 
from  the  charge  of  the^  court,  which  are  the 
first  part  of  section  682  and  section  1332  of 
the  Penal  Code  of  1910,  pertaining  to  bas- 
tardy. There  was  no  error  In  giving  these 
sections  to  the.  jury.  The  court  elsewhere  in 
the  charge  correctly  submitted  to  the  jury  the 
Issues  in  the  case.  Perr^  v.  State,  1  6a. 
App.  542,  .58  S.  B.  60  (1);  Martin  v.  Hale^ 
136  Ga.  228,  71  S.  E.  133  (2);  Eagle  &  Phoiix 
Mills  ▼.  Berron,  119  Ga.  889,  46  S.  E.  405  (3). 

[3]  3,  In  the  fourth  ground  of  the  motion 
it  is  contended  that  the  evidence  shows  that 
the  name  of  the  proseoutri^,  the  mother  of 
the  child,  was  Anna  Edwards,  and  not  Anna 
Miller  as  alleged  in  the  indictment,  and  that 
for  that  reason  there  was  such  a  variance 
in  the  allegations  and  the  |n-oof  as  required 
a  new  trial.  The  testimony  of  the  prosecxK 
trix  shows  that  she  married  Harry  Edwards, 
and  that  her  name  was  Anna  Edwards,  but 
that  she  had  not  seen  her  husband  in  about 
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ten  years,  and  that  her  father's  name  was 

Miller.    She  further  teeUfled: 

''I  go  by  the  name  of  Anna  Miller.  I  bate 
been  goinir  by  the  name  of  Anna  Miller  ever 
since  my  nqsband  left  me.  My  name  is  Anna 
MiUer.  I  am  also  Anna  Edwards..  My  bus- 
band's  name  was  Edwards.  Since  be  left  me 
ten  years  ago  I  have  been  going  by  Anna 
Miller." 

The  record  shows  also  that  the  witnesses 
for  the  defendant,  in  their  testimony,  re- 
ferred to  the  proseoQtrix  as  Anna  Miller.  It 
appears  therefore  th^t  she  was  known  and 
recognized  by  the  name  of  Anna  Miller,  and 
there  is  no  merit  in  this  ground  of  the  mo- 
tion. Jones  V.  State,  68  Ga.  456  (1);  Hainey 
T.  State,  lOT  Ga.  711,  83  S.  E.  418;  Wils<m 
T.  State,  69  Ga.  235;  Johnson,  alias  Rogers, 
T.  State,  46  Ga.  269;  McLain  y.  State,  71 
Ga.  279  (6);  Jenkins,  alias  Jinks,  v.  State, 
4  Ga.  App.  859,  62  8.  B.  574  (8). 

14]  4.  The  able  connsel  for  the  plaintiff 
In  error  insist  that  the  verdict  is  not  support- 
ed by  cTldence.  On  the  trial  the  defendant 
offered  the  testimony  of  several  witnesses  in 
an  effort  to  show  that  some  one  other  than 
the  defendant  was  the  father  of  the  child. 
There  was  a  conflict  in  the  testimony,  and 
the  Jury  determined  the  issue  against  the 
defendant  and  chose  to  believe  the  testimony 
of  the  prosecutrix,  who  testified  that  the 
defendant  was  the  father  of  the  child.  The 
trial  judge  having  approved  the  verdict,  this 
court  will  not  interfere. 

Judgment  affirmed. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(82  W.  Va.  270) 

PENDLETON  v.  NORFOLK  &  W.  RY.  CO. 

etaL    (No.  3523.) 

(Supreme  Ck)urt  of  Appeals  of  West  Yirglnia; 
April  28,  191&) 

(ByUabua  ly  the  OoutrtJ 

1.  AasAUiJV  AND  Battbbt  «F>24(2)— Selv^Dk- 

SXn6B— PUEADING.  .       . 

In  a  civil  action  to  recover  damages  for  an 
assault  and  battery,  the  defendant  cannot  jus- 
tify upon  the  ground  of  self-defense,  unless  such 
matter  of  justification  be  specially  pleaded. 

2.  Assault  and  Battkbt  $=s>24(2)— Self-Db- 

FENSE  —  MmOATION  OF  DAHAOXS  —  PLEAD- 
ING. 

In  such  case,  however,  evidence  tending  to 
show  that  the  assault  was  committed  by  the  de- 
fendant in  self-defense  may  be  introduced  under 
the  plea  of  not  guilty,  in  mitigation  of  damages, 
but  not  in  justification  of  the  assault. 

A.  Assault  and  Battebt  ^s»27-**Aotion  fob 
Damages— Evidence. 
In  a  civil  suit  to  recover  damages  for  an 
assault  and  battery,  it  is  not  proper  to  admit 
in  evidence  the  record  of  a  justice  of  the  peace 
showing  the  conviction  of  the. plaintiff  in  the 
civil  suit  of  an  a88a,ult  and  battery  upon  the  de- 
fendant for  the  very  same  tratisaction  which  af- 
fords the  basis  for  the  civil  suit,  from  which  con- 
viction an  appeal  was  taken,  and  which  charge 
atm  remains  undetermined  upon  the  appeal. 


4.  Assault  and  Battiet  <d3»3&--DAKA0SB — 
Eksmplabt. 

Punitive  damages  should  not  be  awarded  in 
any  case,  unless  there  is  evidence  from  which 
the  jury  may  conclude  that  the  defendant  acted 
with  malice  toward  Uie  plaintiff,  or  with  reck- 
less and  wanton  disregard  of  the  plaintiff's 
rights. 

5.  Assault  and  Battebt  ^=»39— Action  fob 
Damages— PuNiTivB  Damages. 

Where,  in  an  action  for  assault  and  battery, 
there  is  evidence  tending  to  show  that  the  de- 
fendant acted  with  malice  toward  the  plaintiff, 
or  with  reckless  and  wanton  disregard  of  the 
rights  of  the  plaintiff,  it  is  proper  to  instruct 
the  jury  that  if  they  believe  that  the  defendant 
did  so  act  they  may  im  their  discretion  award 
damages  in  exces^  of  that  which  would  com- 
pensate the  plaintiff  for  Mb  injury,  as  a  punish- 
ment to  deter  the  defendant  and  others  from  the 
commission  of  like  offenses. 

6.  Damages  €=>87(1)  —  Punctive  Damages  — 
AwABD  WITH  Reference  to  Compensatobt 
Damages. 

Punitive  damages  should  not  be  awarded  in 
a  case  where  the  amount  ef  compensatory  dam- 
ages is  adequate  to  punish  the  defendant,  and  in 
a  case  where  such  compensatory  damages  are 
not  in  the  judgment  of  the  jury  adequate  for 
the  purpose  of  punishment,  only  such  additional 
amount  should  be  awarded  as  taken  together 
with  the  compensatory  damages  will  be  sufficient 
for  that  purpose. 

7.  Damages  <8=»94  —  Punttivb  Dam:&ge8  — 
Amount. 

In  a  case  where  it  is  proper  to  award  puni- 
tive damages,  the  amount  of  such  award  must 
bear  some  reasonable  proportion  to  the  amount 
of  compensatory  damages. 

8.  Damages  ^=994— Punttivb  Damagbs~-Ex- 
gbssivb  Damages. 

In  a  case  in.  which  it  is  proper  for  a  jury  to 
award  punitive  damages,  it  is  competent  to. con- 
sider the  station  of  the  parties,  and  particular- 
ly the  financial'  and  social  standing  of  the  de- 
fendant, in  order  that  it  may  be  determined 
what  will  be  adequate  and  sufficient  punish- 
ment, and  where,'  after  cohsidering  these  ele- , 
ments,  as  well  as  the  nature  and  character  of 
the  offense  committed,  the  amount  found  is  sa 
out  of  proportion  to  the  injury  inflicted  that  it 
is  patent  that  the  jury  were  actuated  by  motives 
of  ill  feeling  toward  the  defendant  in  ascertain- 
ing such  damages,  and  not  alone  b^  the  purpose 
to  punicdk  the  defendant,  such'  verdict  will  be  set 
aside  as  excessive. 

8.  Assault  and  Battebt  ^=»40— P^nuxve 
Damages— Excessive  Amount. 
Where,  la  a  civil  action  to  recover  damages 
for  assault  and  battery,  the-  actual  damages 
found  by  the  jury  ar^  su^tantial  as  in  this 
case,  an  awaru  of  punitive  damages  for  ten 
times  the  amount  of  the  actual  damages  award- 
ed will  not  be  sustained. ' 

Bfror   to   Circuit   Court j  fiercer  CJounty. 

Action  by  Bascom  W."  Pendleton  against 
the  Norfolk  &  Western  Railway  Company 
and  others.  Judgme&t  for  plaintiff,  and  de- 
fendants bring  error.  Reversed,  verdict  set 
aside,  and  cause  remanded  for  a  new  trial.' 

French.  &  Easley  and  Bernard.  McClauglier- 
ty,  all  of  Bluefiel^  and  A*  WV  Reynolds,  of 
Princeton,  for  plaintiffs,  in  error.  Sanders, 
Crockett  ^  Kee»  of  Bluefleld*  and  John .  R. 
Pendleton,  of  Princeiton,  for  defendant  in 
error.-.  .  \...  .*  •  I  .. 

RITZ^  if.  The  plaintiff  in  this  case  pur- 
chased a  ticket  from  the.  defendant,  railway 
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company's  agent  at  Pocabontas,  Va.,  entitling 
him  to  passage  on  one  of  its  passenger  trains 
to  Cooper,  W.  Va.  He  claims  that  with  this 
ticket  in  bis  possession  he  boarded  a  train  of 
the  defendant  company  at  Pocahontas,  and 
placed  bis  hand  baggage  in  a  seat  in  one  of 
the  cars  thereof;  that  before  he  got  on  the 
trbin  he  had  been  in  conversation  with  a  min- 
ister of  the  gospel  by  the  name  of  Gose,  with 
whom,  however,  be  had  had  no  previous  ac- 
quaintance. After  taking  his  seat  he  observ- 
ed Gose  in  another  seat,  and  for  the  purpose 
of  resuming  the  conversation  with  him  he 
left  his  baggage  and  took  the  seat  beside  bim. 
In  going  to  the  station  of  Cooper  the  train 
upon  which  plaintiff  was  a  passenger  passed 
the  station  of  Blnestone  Junction.  At  some 
point  between  Pocahontas  and  Bluestone 
Junction  the  conductor  came  through  the  car 
and,  as  plaintiff  contends,  took  up  his  ticket 
from  Pocahontas  to  Cooper.  This  statement 
is  fully  borne  out  by  the  testimony  of  Mr. 
Gose  who  says  that  he  and  the  plaintiff  were 
occupying  the  same  seat,  and  when  the  con- 
ductor came  through  he  (Gose)  gave  the  con- 
ductor his  mileage  to  Bluestone  Junction,  and 
that  the  plaintiff  surrendered  his  ticket  to 
the  conductor.  This  is  denied  by  the  conduc- 
tor. When  the  train  reached  Bluestone  Junc- 
tion Gose  alighted  therefrom,  and  the  plain- 
tiff returned  to  the  rear  of  the  car  and  took, 
his  former  seat  After  the  train  left  Blue- 
stone  Junction  on  its  way  to  Cooper  the  con- 
ductor again  came  through  the  car  and  call- 
ed upon  the  plaintiff  for  his  ticket  The 
plaintiff  informed  the  conductor  that  he  had 
surrendered  his  ticket  before  reaching  Blue- 
stone  Junction,  and  also  ^ave  the  conductor 
information  as  to  his  changed  position  since 
leaving  that  station.  The  conductor  denied 
this  statement  of  the  plaintiff  and  contended 
that  be  bad  not  received  any  ticket  of  fare 
from  bim,  and  the  plaintiff,  it  seems,  was  as 
insistent  that  be  had  surrendered  bis  ticket 
to  the  conductor.  While  the  controversy  was 
going  on  the  conductor  continued  to  take  up 
tickets  from  the  passengers  in  the  adjoining 
seats.  It  seems  that  when  the  conductor  ap- 
proached the  plaintiff  on  this  occasion  and 
demanded  bis  ticket  plaintiff  was  reading  a 
newspaper,  and  while  the  controversy  with 
the  conductor  was  going  on  be  folded  this 
newspaper  and  held  the  same  in  his  band. 
Plaintiff  says  that  when  the  conductor  re- 
peatedly charged  bim  with  not  paying  his 
fare  he  arose  in  his  seat  and  insisted  to  the 
conductor  that  be  had  surrendered  his  ticket 
on  the  occasion  referred  to,  and  in  order  to 
be  impressive  tapped  the  conductor  on  the 
shoulder  with  the  folded  newspaper,  which  he 
states  was  a  habit  be  had  when  in  conversa- 
tion with  others  whom  he  desired  to  impress 
with  his  statements.  About  the  same  time, 
according  to  his  statement,  be  told  the  con- 
ductor if  he  (the  conductor)  said  that  he  had 
not  given  him  his  ticket  he  was  a  damn  liar, 
and  plaintiff  says  that  when  he  made  this 
statement  the  oonductor  struck  bim  a.  severe 


blow  in  the  t&ce,  which  knocked  off  bis  glass- 
es and  cut  a  very  deep  gash  over  one  eye.  As 
a  result  of  this  blow  the  plaintiff  fell  in  his 
seat,  and  according  to  bis  statement  the  con- 
ductor continued  to  pummel  him  with  bis  fists 
until  he  bad  administered  some  ten  or  twelve 
severe  blows  to  him,  and  then  kicked  bim  in 
the  leg,  as  a  result  of  which  be  sustained  a 
severe  gash.  About  this  time  the  train  bad 
reached  the  plaintiff's  destination,  Cooper, 
and  the  plaintiff  was  told  to  get  bis  traps 
and  get  off  the  train,  which  he  did.  The  same 
afternoon  he  returned  to  Bluefleld  and  wait 
to  a  hospital,  where  his  wounds  were  treated, 
and  where  he  remained  until  the  next  after- 
noon, when  he  left  the  hospital  and  went  to 
Princeton,  where  be  was  again  treated  by  a 
physician.  The  conductor,  who  is  one  of  the 
defendants  here,  contends  that  the  plaintiff's 
story  is  not  accurate  as  to  the  occurrence  on 
that  occasion.  He  states  that  the  plaintiff 
never  gave  him  the  ticket  to  Cooper,  but  that 
when  he  approached  the  plaintiff,  and  the 
plaintiff  Insisted  that  be  had  given  him  the 
ticket,  he  had  come  to  the  conclusion  that 
because  of  the  probability  of  bis  making^  a 
mistake  he  would  give  the  plaintiff  the  benefit 
of  the  doubt,  and  passed  on  to  take  tickets 
from  the  passengers  to  the  rear  of  plaintiff; 
that  when  he  did  this  plaintiff  rose  up  in  bis 
seat  and  accused  him  (the  conductor)  of  try- 
ing to  embarrass  bim  before  the  passengers 
by  charging  him  with  attempting  to  defraud 
the  railroad  company  out  of  the  Insignificant 
fbre,  and  called  him  a  damn  liar,  and  stmdc 
him  in  the  face  with  the  newspaper,  where- 
upon he  struck  the  plaintiff  with  bis  fist  and 
knocked  bim  down  in  bis  seat,  and  according 
to  his  own  statement  struck  him  four  or  five 
severe  blows,  and  then  kicked  him  with  bis 
foot  A  number  of  eyewitnesses  to  the  oc^ 
currence  testify  in  regard  thereto.  Some  of 
them  support  the  plaintiff  in  bis  cont^itloii, 
and  some  support  the  conductor  In  bis  theory 
of  what  occurred.  A  verdict  was  returned 
by  the  Jury  in  favor  of  the  plaintiff  In  the 
sum  of  $5,557.50,  and  under  the  direction  of 
the  court  the  Jury  found  that  the  plaintiff 
was  entitled  to  recover  $557.50  for  bis  actual 
damages,  and  $5,000  was  fixed  as  punitive 
damages,  making  the  total  of  the  verdict  as 
aforesaid.  Upon  this  verdict  Judgment  was 
rendered,  and  this  writ  of  error  is  prosecuted 
thereto. 

[1,2]  It  cannot  be  doubted  that  the  evi- 
dence fully  Justified  the  Jury  in  fincKng  a  rer- 
dict  in  favor  of  the  plaintiff.  It  Is  Insisted 
that  the  court  should  have  directed  su<^  a 
verdict  inasmuch  as  the  defendants  admit 
the  assault  committed  on  the  plaintiff,  but  at- 
tempt to  Justify  the  same  as  an  act  of  s^- 
defense.  It  is  contended  that  there  was  no 
plea  filed  which  would  allow  evidence  to  be 
introduced  tending  to  show  that  the  conduc- 
tor acted  in  self-defense,  or  Justifying  the  In- 
structions which  the  court '  gave  npon  this 
theory  of  the  case.    It  does  not  appear  from 
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the  record  that  any  aadh  plea  of  jnstlfication 
Is  filed,  and  it  seems  to  be  very  well  estab- 
lished that  in  a  civil  action  for  assault  and 
battery,  in  order  for  the  defendant  to  justify 
upon  the  ground  of  self-defense,  the  same 
must  be  specially  pleaded.    Shires  v.  Boggess, 

68  W.  Va.  137, 69  S.  E.  466;  Hunt  v.  Di  Bacco, 

69  W.  Va.  449.  71  S.  E.  584 ;  2  Enc.  of  Plead- 
ing  and  Practice,  862;  6  C.  J.  656.  It  may  be 
true  that  even  where  the  only  plea  is  one  of 
not  guilty  it  is  proper  to  admit  evidence  that 
the  defendant  acted  in  self-defense,  for  the 
purpose  of  mitigating  damages,  but  such  evi- 
dence cannot  go  to  the  extent  of  justifying 
an  assault,  unless  a  special  plea  is  filed  rely- 
ing thereon  as  a  justification. 

[3]  Upon  the  trial  of  the  case  the  defendant 
offered,  but  was  not  permitted  to  prove,  that 
after  this  occurrence  a  warrant  was  issued 
for  the  plaintiff  by  a  justice  of  the  peace 
charging  him  with  an  assault  and  battery  up- 
on Davis,  the  conductor;  that  he  had  been 
tried  before  the  justice  upon  that  warrant 
and  convicted  and  fined,  ffom  which  judg- 
ment of  conviction  he  had  appealed  to  the 
criminal  court  of  Mercer  county,  where  such 
appeal  was  at  that  time  still  pending  and  un- 
determined. This  evidence  was  properly  re- 
jected. There  had  been  no  conviction  which 
was  binding  upon  the  defendant  for  the  rea- 
son that  when  he  appealed  from  the  judgment 
of  the  justice  of  the  peace  to  the  criminal 
court,  the  justice's  judgment  no  longer  had 
validity  or  force,  and  the  only  thing  that 
could  be  said  was  that  there  was  a  charge 
against  him  for  committing  an  assault  and 
battery  upon  Davis,  and  the  record  showed 
that  he  pleaded  not  guilty  to  the  charge  and 
denied  it.  The  case  of  George  v.  N.  ft  W.  Ry. 
Co.,  78  W,  Va.  345,  88  S.  E.  1036,  is  dted  as 
justif^ng  the  admission  of  the  record  of  the 
proceedings  before  the  justice  of  the  peace. 
In  that  case  it  was  held  that  the  record  of  a 
justice  of  the  peace  showing  that  the  plalntifl? 
had  been  convicted  ui)on  his  ovm  confession 
of  the  offense  of  larceny  should  have  been  ad- 
mitted as  tending  to  mitigate  damages. 
There  the  plaintiff  was  suing  for  false  impris- 
onment, and  a  considerable  element  of  the 
damages  claimed  by  him  was  for  the  humilia- 
tion which  he  suffered  from  being  placed  un- 
der arrest  on  a  charge  of  larceny,  and  it  was 
held  that  surely  the  evidence  that  the  plain- 
tiff pleaded  guilty  to  the  charge  of  larceny 
should  be  received  to  mitigate  damages,  for 
it  is  quite  apparent  that  one  admittedly  guil- 
ty of  larceny  would  not  be  humiliated  by  be- 
ing charged  therewith  to  the  same  extent  as 
one  entirely  innocent  of  the  charge.  Here 
we  have  no  admission  by  the  plaintiff  of  guilt, 
but  simply  a  pending  criminal  charge  against 
him,  and  we  caimot  see  that  this  record 
would  have  had  the  slightest  tendency  to 
prove  any  issue  involved  in  this  case. 

[4-6]  On  the  motion  of  the  plaintiff  the 
court  Instructed  the  jury  as  follows: 


'The  court  instructs  the  jury  that  if  .they  find 
for  the  plaintiff,  then  in  estimating  the  damages 
to  which  he  is  entitled  they  may  take  into  coh- 
sideration  the  physical  injury  inflicted  upon 
plaintiff,  his  physical  and  mental  pain  and  suf- 
fering, shame  and  humiliation,  the  damage  to 
his  glasses  from  being  broken,  the  amounts  ex- 
pended by  him  for  hospital  fees  and  doctor's 
fees,  loss  of  time,  and  fix  his  damages  at  such 
sum  as  will  fully  compensate  him  for  the  injury 
inflicted  upon  him.  And  in  addition  to  these 
compensatory  damages,  if  the  jury  believe  from 
the  evidence  that  the  assault  made  upon  plaintiff 
was  wanton,  willful,  reckless,  or  malicious,  then 
the  jury  may  award  the  plaintiff  punitive  or 
exemplary  damages  such  as  will  deter  others 
from  committing,  and  the  defendants  from  re- 
peating, like  conduct" 

It  is  insisted  that  this  instruction  is  wrong 
for  the  reason  that  it  allowed,  or  rather  di- 
rected the  jury,  in  case  they  determined  that 
exemplary  or  punitive  damages  should  be 
awarded,  to  add  to  the  actual  damages  sus- 
tained such  sum  as  they  thought  should  be 
awfirded  as  punitive  damages,  in  violation  of 
the  rule  announced  in  the  cases  of  Clai- 
borne V.  Ry.  Co.,  46  W.  Va.  363,  33  S.  E. 
262,  Allen  v.  topinsky,  81  W.  Va.  13,  94  S. 

E.  369,   Hess  v.   Marinari,  81  W.  Va.  , 

94  S.  E.  968,  and  Marcuchl  v.  Ry.  Co.,  81 
W.  Va.  — ,  94  S.  E.  979;  and  the  plaintiff 
concedes  that  this  instruction  Is  bad  for  that 
reason,  but  he  insists  that  inasmuch  as  the 
jury  found  the  amount  of  actual  damages  to 
which  he  is  entitled,  and  also  found  a  sep- 
arate amount  which  in  their  judgment  is 
necessary  to  punish  the  defendants  for  the 
assault  committed,  he  should  be  allowed  to 
release  or  reduce  the  judgment  to  the  ex- 
tent that  the  damages  are  cumulated,  and  as 
thus  reduced  the  judgment  should  be  af- 
firmed. It  is  true  in  this  case  the  verdict 
of  the  jury  ascertained  the  amount  of  actual 
damages,  and  also  the  amount  which  in  their 
opinion  is  required  to  adequately  punish  the 
defendants  for  the  act  complained  of,  and 
when  we  consider  that  all  of  the  damages 
awarded  are  punitive,  so  far  as  the  defendants 
are  concerned,  that  is,  that  they  get  nothing 
for  them,  and  that  the  amount  which  the  jury 
found  is  necessary  for  punishment  is  lar- 
ger than  the  amount  which  they  found  Is 
necessary  for  compensajtion,  the  verdict 
should  have  been,  of  course,  for  the  larger 
aniount,  because  ^Is  would  include  not  only 
sufficient  punishment  to  the  defendant,  but 
all  of  the  compensation  to  which  the  plain- 
tiff was  entitled.  The  defendants  insist  that 
this  cannot  be  done  for  the  reason  that  the 
punitive  damages  awarded  are  excessive,  and 
that  no  such  award  as  $5,000  is  justified  in 
this  case.  Of  course,  if  this  contention  ot  the 
defendants  is  correct,  we  could  not  follow  the 
course  indicated  above,  but  would  have  to 
set  aside  the  verdict  in  toto  and  award  a 
new  trial.  We  have  considered  the  evidence 
in  this  case  from  every  standpoint  <  with  a 
view  of  determining  whether  or  not  the  ver- 
dict of  $6,000  for  punitive  damages  can  be 
sustained.  We  have  taken  into  consideration 
the  fact  that  one  of  the  defendants  la  a 
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large  railroad  ccKrponitlon,  and  that  tbe  In- 
fliction of  a  small  fine  upon  It  In  the  way 
of  punitive  damages  would  not  have  the  same 
effect  that  the  imposition  of  a  like  fine  would 
have  upon  an  Indlvidnal  of  moderate  means. 
We  have  considered  the  aggravated .  nature 
of  the  assault  as  testified  to  by  the  plaintiff 
and  his  witnesses,  and  evidently  as  the  Jury 
believed  It  to  have  existed.  We  have  also 
talsien  into  consideration  the  fact  that  the 
plaintiff  was  a  passenger  upon  the  defendant 
company's  train,  and  that  Instead  of  being 
assaulted  he  was  entitled  to  the  active  pro- 
tection of  the  defendant  company  and  Its 
servants,  yet  we  cannot  come  to  the  conclu- 
sion that  any  such  finding  as  $5,000  is  justi- 
fied as  a  punishment  to  the  defendants  here 
for  the  act  complained  of.  The  jury  found 
that  $557.50  was  sufficient  for  compensation 
to  the  plaintiff  for  all  of  the  injury  suffered 
by  him,  including  compensation  for  Insult 
and  mortification  and  mental  pain  and  suf- 
fering, and  we  think  this  finding  was  very 
reasonable.  Anything  in  excess  of  that  sum 
is  awarded  not  because  the  plaintiff  is  en- 
titled to  it,  or  has  any  right  to  demand  it, 
but  simply  because  of  the  doctrine  that  in 
this  character  of  cases  the  Jury  may  award 
damages  as  punishment  in  addition  to  the 
award  of  the  compensatory  damages.  As 
we  said  In  the  case  of  Hess  v.  Marlnarl,  su- 
pra, exemplary  damages  should  bear  some 
reasonable  proportion  to  the  actual  damages 
sustained,  and  what  we  mean  by  that  expres- 
sion is  that  the  character  of  the  injury  in- 
flicted should  in  some  degree  be  considered 
by  the  jury  in  measuring  the  punishment  to 
be  meted  , out  to  the  defendants.  This  prin- 
ciple* Is  recognized  In  the  administration  of 
criminal  laws.  It  Is  well  known  that  judg- 
es in  Inflicting  punishment  always  consider 
the  extent  of  the  Injury  done  in  determining 
what  punishment  will  be  inflicted  upon  the 
defendant  It  is  true  there  are  other  ele- 
ments that  enter  into  the  ascertainment  of 
this  character  of  da,mages»  su(^  as  the  char- 
acter and  reputation  of  the  parties,  their 
standing  in  society,  and  their  financial  abil- 
ity. The  object  of.  such  punishment  is  to 
deter  the  defendants  from  committing  like 
offenses  in  the  future,  and  this  it  may  be  sa{d 
is  one  of  the  objects  of  all  punishment,  and 
we  recognize  that  it  would  require,  perhaps, 
a  larger  fine  to  have  this  deterrent  effect 
upon  one  of  large  means  than  It  would 
upon  one  of  ordinaty  means,  granting  that 
the  same  malignant  spirit  was  possessed 
by  each.  Upon  this  question  of  the  measure* 
ment  of  punitive  damages  we  have  some  stat^ 
utes  allowing  a  recovery  of  double  damages 
or  treble  damages  where  a  trespass  is  commit* 
ted  wantonly  and  maliciously,  and  while  we 
do  not  mean  to  say  that  these  statutes  fur^ 
nlsh  an  Infallible  guide  to  be  followed  in  the 
ascertainment  of  punitive  damages  in  a  case 
like  this,  still  they  are  an  indication  of  pub- 


lic policy  as  ascertained  and  declared  by 
the  legislative  body  in  this  regard,  and  the 
analogy  Existing  between  the  damages  award- 
ed under  such  statutes  and  the  damages 
sought  under  the  claim  of  punitive  damag- 
es in  cases  like  this  make  them  a  guide  which 
cannot  well  be  disregarded  when  a  verdict 
of  this  character  is  challenged  on  the  ground 
of  exeessiveness.  We  are  of  the  opinion 
that  a  verdict  which  awards  to  a  plaintiff 
nine  or  ten  times  as  much  damages  by  way 
of  punishment  as  he  is  entitled  to  by  way 
of  compensation.  In  a  case  in  which  substan- 
tial compensatory  damages  are  awarded,  is 
indicative  that  the  Jury  were  infiuenced  in 
some  Improper  way  in  reaching  the  same,  and 
while  it  is  true  that  ordinarily  the  jury  will 
be  held  to  be  the  judge  of  what  amount 
should  be  added  as  punitive  damages  in  or- 
der to  secure  adequate  punishment  in  this 
class  of  cases,  we  cannot  allow  a  verdict  to 
stand  where  the  amount  thereof  is  so  dispro- 
portionate to  the  amount  of  actual  damages, 
is  so  out  of  harmony  with  the  theory  upon 
which  punishments  are  inflicted  for  like  of- 
fenses, tiiat  it  convinces  us  that  the  Jury 
were  misguided,  to  say  the  least.  In  retarnr 
.ing  the  sameu 

[7-1]  The  defendants  also  argue  that  un- 
der the  evidence  this  is  not  a  proper  case 
for  the  award  of  punitive  damages.  We 
cannot  agree  with  this  contention.  If  the 
plaintifrs  statement  of  the  case  is  correct, 
the  jury  were  entirely  justified  in  coming 
to  the  conclusion  that  there  was  a  wanton 
and  willful  disregard  of  his  rights,  and  in 
awarding  punitive  damages  against  the  de- 
fendants. It  is>qulte  trae  that  where  the  un- 
contradicted evidence  shows  that  there  is  no 
malice,  or  no  wanton  or  reckless  disregard  of 
the  rights  of  the  plaintiff,  the  court  will  re- 
fuse to  permit  a  recovery  of  punitive  dam- 
ages;, but  where  the  evidence  is  conflicting, 
and  where  it  may  be  said  that  if  one  theory 
of  the  case  is  correct  there,  may  be  ground 
for  the  imposition  of  such  damages,  the  mat- 
ter is  properly  submitted  to  the  jury  in  or- 
der that  it  may  be  determined  whether  or 
not  one  theory  is  true  or  the  other.  The  in- 
structions in  this  case  carefully  submitted 
that  question  to  the  jury  and  made  the  jury 
the  sole  judge  of  whether  or  not  even  though 
they  found  that  defendants  were  actuated 
by  malice  or  a  r^kless  and  wanton  disregard 
of  plaintiff's,  rights,  punitive  damages  would 
be  given.  These  damages  are  not  given  as  a 
matter  of  right  Plaintiff  cannot  claim  them 
for  any  reason.  The  Jury  Is  at  perfect  liber- 
ty, no  matter  how  wanton  or  reckless  the  de- 
fendant has  been,  to  refuse  punitive  dam- 
ages, and  they  are  only  at  liberty  to  award 
them  when  there  has  been  such  reckless  and 
wdnton  disregard  of  plaintiff's  rights  as 
show  a  malignant  spirit  upon  the  i>art  of  the 
defendant. 

It  follows  from  what  we  have  said  that  the 
Judgment  of  the  circuit  court  of  Mercer 


W.Va.) 


FBAKT^  T.  liBSTER 


945 


county  complained  of  wiU  be  revened*  the 
verdict  of  tbe  Jury  set  aside,  and  tbe  caose 
remanded  for  a  new  trial. 


(82  W.  Va.  828) 

FRANTZ  et  al.  v.  LESTER  et  al.    (No.  8519.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Apra  23,  1918.) 

(Syllabus  by  the  Court,) 

1.  GuABDiAN  AND  Wabd  ^=:>107  —  Salb  of 
BxALTY—VoiD  Deed. 
A  sale  of  the  real  estate  of  an  infant  made 
in  a  summary  proceedings  anthorised  by  sections 
12  to  17.  inclusive^  of  d^apter  83  of  Code  1913 
(sees.  3972-^977),  at  the  instance  of  a  person 
claiming  to  be  his  gcu^rdian  and  acting  as  such, 
but  whose  appointment  and  qualification,  if  any, 
were  not  recorded  nor  otherwise  evidenced  by 
any  writing^  at  the  time,  upon  a  petition  aver- 
ring his  due  and  legal  appointment  and  qualifi- 
cation, is  irregular  and  voidable,  but  not  void. 

2.  GUASDIAN    AND    WaRD    ^=>104— VOIDABLE 

Sale— Ratification— Petition   oir   Guabd- 

lAN. 

Under  said  statutory  provisions,  the  conrt  in 
which  such  a  sale  has-  been  made  has  power  and 
jurisdiction  to  ratify  and  confirm  it,  upon  a  bill 
filed  for  the  pmrpose.  by  the  person  upon  whose 
petition  it  was  maqe,  opon  his  haviof;  subse- 
quently qualified  under  a  due  and  regular  ap- 
pointment as  guardian  for  the  infant;  and,  if 
the  sale  is  provod  upon  such  bill  to  have  been 
necessary  to  the  welfare  of  the  infant,  fair,  ma- 
sonable,  just,  and  advantageous  to  his  interests, 
it  is  the  duty  of  such  court  to  ratify  and  con- 
firm it. 

3.  6UABDIAN    AND    WaBD    ^=>104   -^   SALE   — 

VALiDrrY— Purchased  by  Judge  op  Gouxt 

Obdeking  Sale; 
A-  purchase  of  an  interest  in  part  of  the 
land  so  sold,  by  the  judge  of  the  court  in  which 
the  proceeding  was  instituted,  does  not  invali- 
date the'  sale,  if  the  sale  was  authorised,  order- 
ed, and  confirmed,  by  special  judges,  in  his  ab- 
sence from  thei  court,  nor  is  it  sufficient  ground 
or  cause  for  denial  of  ratification  and  confirma- 
tion thereof,  upon  a  bill  properly  filed  therefor. 

4.  Judges  «»>3&— PoWfeBS— iNTteBE&r. 

A  judge  interested  in  the  subject-matter  of 
litigation  pending  in  his  court  Is  competent  to 
enter  merely  preliminary  and  formal  orders  in 
the  cause) 

(Additional  Syllnhus  by. Editorial  Staff.) 

6.   GUABDIAN    AND    WabD    ^=»76   —    SALE   OF 

Land— CoNSTBucTioN  or  Statute. 
The  statute  (Code  1913,  c.  83,  {§  12-17  [sees. 
8972-3977]),  authorising  the  sale  by  guardian  of 
real  estate  o^  ioiant,  is  remedial  in  character, 
and  is  to  be  liberally  construed. 

Apiieal  from  Oircnlt  Court,  Wayne  County. 

Bill  of  review  In  the  natnre  of  an  original 
bill  by  D.  K  Fraiitz  and  others  against  Susie 
liester  and  others,  with  answer  in  the  na- 
ture of  a  croes-bill.  Decree  for  defendants, 
and  plaintifPis  app^l.  Decree  in  this  case 
and  the  case  sought  to  be  reviewed  revers- 
ed,  and   cause  remanded. 

M.  P.  Howard,  and  E.  W.  Worrell,  both  of 
Plneville,  T.  N.  Read,  of  Hlnton,  and  San- 
ders, Crockett  &  Kee,  of  Bluefleld,  for  ap- 


pellanta   Marcum  &  Idaicom,  of  Huntington, 
for  appellees. 

POFFENBARGER,  P.  The  decree  brought 
up  by  this  appeal  disposes  of  issues  raised 
by  a  bill  of  review  in  the  nature  of  an  orig- 
inal bUl  and  an  answer  in  the  nature  of  a 
crosa-biU,  adversely  to  the  claims  and  inter- 
est of  the  plaintiff  in  the  bill  of  review  and 
numerous  other  persons  similarly  situated, 
and  favorably  to  tbe  interests  and  claims  of 
the  croBS^bUl  plaintiffs.  The  numerous  ap- 
pellants are  claimants  of  title  to  several  par- 
c^  of  real  estate  sold  and  conveyed  as  the 
property  of  infants,  under  summary  pro- 
ceedings instituted  by  their  mother,  acting  as 
their  guardian,  pursuant  to  the  provisions 
of  sections  12  to  17  of  chapter  83  of  the  Code. 
If,  at^the  dates  a£  the  sales,  the  mother  had 
been  appointed  guardian  of  the  infants,  no 
record  of  her  appointment  had  been  made  in 
compliance  with  the  requirements  of  law. 
This  defect  having  been  discovered,  long  aft- 
er the  sales  had  been  made,  she  caused  her> 
self  to  be  regularly  appointed  guardian,  and 
then  flled  her  bill,  praying  confirmation  of 
the  sales^  making  the  purchasers  parties 
thereto,  which  bill  was*  dismissed  on  final 
hearing.  Part  of  the  land  had  been  sold 
and  conveyed  to  a  trustee,  and  a  purchaser 
from  him  filed  this  bill  for  review  of  the 
decree  of  dismissal  and  for  relief  upon  all 
the  facts  and  circumstances  disclosed,  styl- 
ing It  a  bill  of  review  in  the  nature  of  an 
original  bill,  and  making  all  interested  per- 
sons parties  thereto,  induding  the  infants. 
Seven  of  the  infants  demurred  to  the  bilU 
and  flled  a  jotot  and  separate  answer,  pray- 
ing, annulment  of  all  the  decrees  of  sale 
and  the  deeds  made  thereundw.  Tbe  decree 
appealed  from  granted  the  relief  prayed  for 
in  the  cross-bill  ^answer. 

By  her  petition  filed  in  the  circuit  court  of 
WyomUig  county*  May  24, 1909,  Millia  Lester, 
widow  ot  Elisha  Lester,  r^resenting  herself 
to  be  the  guardian  of  their  nine  infant  chil- 
dren, averred  that  said  Elisha  Lester  had 
died  seised  and  possessed  of  nine  separate 
parcels  of  real  estate,  but  that  the  children 
had  no  estate  except  their  interests  in  the 
land,  that  she*  had  no  means  for  their  sup- 
port and  education,  and  that  she  believed  it 
would  be  to  their  interests  to  have  the  land 
sold  and  the  pi^oceeds  thereof  applied  to 
their  support  and  maintenance.  Guardians 
ad  litem  were  appointed,  and  parcels  Nos.  3, 
5,  and  7  were  sold  to  Levi  Lusk,  as  guard- 
ian and  in  his  own  right,  Drudlla  Lusk,  and 
others,  for  the  sum  of  $4,000.  This  sale  was 
confirmed  and  the  property  conveyed  to  the 
Lusks,  and,  by  the  decree  confirming  it  and 
directing  a  conveyance,  the  guardian  was  au- 
thorized and  empowered  to  invest  about 
$3,000  of  the  proceeds  of  the  sale  in  a  tract 
of  land  containing  42^  acres,  known  in  this 
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record  as  "Skin  Fork  Land,"  then  owned  by 
Levi  Lusk  and  others,  the  same  persons  to 
whom  the  Lester  property  was  sold.  By  a 
decree  entered,  March  10,  1910,  the  sale  of 
two  town  lots  to  D.  D.  Moran  tft  the  price  of 
$300  6ach  was  authorized,  and  they  were 
sold  and  the  sale  confirmed  and  a  deed  ex- 
ecuted. By  a  decree  entered  by  Special  Judge 
J.  J.  Swope,  November  1,  1910,  sale  of  par- 
cel No.  2,  was  authorized,  and  by  a  decree 
entered  by  Special  Judge  Marvin  T.  Bowman, 
November  28,  1910,  a  report  of  a  contract 
of  a  sale  thereof  to  E.  W.  Worrell,  trustee, 
was  received  and  filed,  and  on  the  next  day 
the  same  special  judge  being  on  the  bench, 
the  sal^  was  confirmed  and  the  execution  of 
a  deed  authorized.  In  the  same  order,  the 
guardian  was  authorized  to  invest  $3,000  of 
the  proceeds  of  the  sale,  the  cash  payment,  in 
a  tract  of  land  in  Wayne  county,  containing 
133  acres  and  known  as  the  James  P.  Bll- 
lups  farm.  The  guardian  filed  her  petition 
November  1, 1910,  for  permission  and  author- 
ity to  sell  the  Skin  Fork  tract  of  land,  obtain- 
ed from  Levi  Lusk  and  others,  and  sale  there- 
of, at  $50  per  acre,  to  B.  E.  Cook,  was  author- 
ized and  finally  consummated.  A  portion  of 
the  proceeds  of  this  sale  was  invested  in  the 
Wayne  county  farm,  under  permission  grant- 
ed by  the  court.  The  quantity  of  the  Lusk 
tract  of  land  turned  out,  on  a  resurvey,  to  be 
69.89  acres,  making  the  proceeds  of  the  sale 
thereof  nearly  $3,500. 

L.  N.  Frantz,  the  plaintiff  In  the  bill  of 
review  in  the  nature  of  an  original  bill, 
claims  title  under  B.  W.  Worrell,  trustee,  the 
purchaser  of  parcel  No.  2,  containing  28.69 
acres,  after  elimination  from  the  area  of  the 
tract,  as  defined  by  its  boundaries,  portions 
of  the  bed  of  the  Guyandotte  river  and  cer- 
tain railroad  rights  of  way.  Worrell  took 
the  title  for  himself,  J.  Well  man,  Harvey 
Ewart  M.  P.  Howard,  and  James  H.  Mil- 
ler. They  seem  to  have  divided  the  tract,  or 
a  portion  of  it,  into  town  lots,  and  Ewart 
and  Worrell,  trustee,  by  their  deed  dated  No- 
vember 1,  1912,  conveyed  to  Frantz  a  portion 
thereof,  describing  it  as  lot  No.  27  in  section 
D  of  the  town  of  Welton.  By  another  deed 
dated  April  1,  1912,  they  conveyed  to  George 
W.  Graham  lot  No.  17  in  block  O  of  said 
town.  Moran  conveyed  to  Henry  Li  Thur- 
man  the  lots  he  purchased  from  the  guard- 
ian, and  Thurman  conveyed  them  to  G  rover 
0.  Worrell. 

The  bill  of  Millia  Lester  alleges  her  verbal 
appointment  as  guardian  to  have  been  made 
by  A.  M.  Stewart,  clerk  of  the  county  court 
of  Wyoming  county,  in  the  month  of  March, 
1909,  and  her  qualification  in  pursuance  of 
the  appointment  It  also  charges  the  failure 
of  the  clerk,  by  oversight,  to  make  any  mem- 
orandum of  the  appointment  and  qualification 
and  to  report  the  same  to  the  court  for  con- 
firmation. The  bill  in  this  cause  repeats  the 
allegation,  and  attributes  the  failure  of  the 
clerk  to  record  and  report  the  appointment 


and  qualification  to  his  sudden  death  there- 
after. Mrs.  Lester  was  duly  appointed  by 
another  clerk  of  the  county  court  of  said 
county  April  8,  1914,  her  appointment  was 
confirmed  by  the  court  June  18, 1914,  and  she 
brought  her  suit  to  have  the  sales  validated 
or  confirmed  May  24^  1914.  The  cause  was 
matured  and  heard,  and  a  decree  of  dismiss- 
al entered  July  14,  1914.  The  process  <hi  this 
bill  of  review  was  issued  January  30,  1915. 
[1,  6]  The  d^cree  dismissing  the  bill  of  Mil- 
lia Lester  is  based  upon  the  applicaticHi  of  the 
rule  of  strict  construction  to  the  statute  au- 
thorizing sales  of  the  real  estate  of  infants, 
and  it  is  fuUy  sustained  by  some  decisions 
rendered  in  other  Jurisdictions.  Higgin- 
botham  v.  Thomas,  9  Kan.  328;  Harrison  v. 
Miller,  87  Kan.  6,  123  Paa  864;  Dickey  v. 
Beatty,  14  Ohio,  389;  Young  v.  Dowling,  15 
111.  482.  But  in  this  state  the  statute  has 
always  been  held  to  be  remedial  in  character 
and  liberally  construed.  Faulkner  v.  Davis, 
18  Grat.  651,  069,  98  Am.  Dec.  698.  In  Gai^ 
land  V.  Loving,  1  Rand.  396,  the  court  assert- 
ed the  existence' of  judicial  power,  under  the 
statute,  to  ratify  and  confirm  a  sale  of  real 
estate  of  infants  already  made  without  au- 
thority, upon  finding  it  to  have  been  reason- 
able, fair,  just,  and  clearly  advantageous  to 
the  infants.  Loving  had  conveyed  his  real 
estate  to  trustees  for  the  support  of  himself 
and  his  wife  and  children,  and,  after  his 
death,  for  the  children  in  fee.  Lofftus  having 
offered  $10,000  for  the  property.  Garland 
and  Whitehead,  guardians  of  the  children  of 
Loving,  and  the  trustees  accepted  the  offer, 
and  filed  their  bill  and  an  amended  bill  in 
equity,  praying  ratification  of  the  contract  of 
sale.  These  bills  were  dismissed,  and  on  an 
appeal  it  was  held  that  the  trial  court  had 
the  power  to  ratify  and  confirm  the  sale, 
although  made  without  any  authority,  as 
regarded  the  estates  of  the  infanta  Mason 
and  Vaughn  were  equal  owners  of  property 
in  Richmond.  They  entered  into  an  agree- 
ment reciting  their  ownership  and  the  prob- 
ability of  the  causes  for  sale  thereof,  due  to 
death  or  other  circumstances,  and  providing 
for  mutual  and  -  reciprocal  options  of  pur- 
chase, as  conditions  precedent  to  the  ri^ht  to 
make  individual  sales  of  their  interests  and 
for  effectuation  of  the  agreement  by  th^r  ex- 
ecutors or  administrators  In  case  of  death. 
An  Indorsement  upon  the  agreement  provided 
for  a  public  sale  to  the  highest  bidder,  after 
sufficient  notice,  in  caae  either  of  the  parties 
should  wish  the  premises  sold,  and  not  want 
to  make  an  offer  of  purdiase,  after  Flec- 
tion of  his  offer  of  sale.  Vaughn  having 
died,  Mason  procured  a  sale  to  be  made  to 
Goddin,  by  an  auctioneer,  and  the  purdiaser 
refused  to  comply  with  his  contract,  because 
he  doubted  the  validity  of  the  sale  as  to  the 
interests  of  the  Vaughn  heirs.  Upon  a  bill 
filed  by  the  executrix  of  the  will  of  Vaughn, 
the  court  decreed  spedflc  perfdrmance  at  the 
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contract,  after  having  ratified  Mason's  sale 
of  tbe  property.  Including  the  interests  of  the 
heirs  of  Vaughn*  Goddin  v.  Vaughn's  Ex'z, 
14  Grat  102.  It  is  to  be  remembered  that 
Vaughn's  agreement  to  a  sale  by  Mason  was 
conditionaL  He  had  the  right  to  keep  his 
property,  by  purchase  of  the  interest  of  Ma- 
son. This  right  descended  to  his  heirs, 
wherefore  it  cannot  be  said  the  agreement 
between  Vaughn  and  Mason  extinguished  the 
Vaughn  estate  or  prevented  the  beneficial  In- 
terest therein  from  descending  to  the  heirs. 
They  had  the  right  to  buy  as  well  as  to  selL 
In  the  opinion  delivered,  the  court  reaffirmed 
and  applied  the  doctrine  enunciated  in  Gar- 
land V.  Loving,  saying  It  had  been  decided  in 
that  case  *'that  If  the  court  should  be  satisfied 
the  Interest  of  the  infants  manifestly  requir- 
ed a  sale,  and  that  the  ote  that  had  been 
made  was  advantageous  to  them,  it  might  con- 
firm it  instead  of  requiring  a  new  sale  to  be 
made  under  its  decree."  In  neither  of  these 
eases  had  there  been  a  perfect  sale.  In  the 
former,  the  guardians  had  made  a  sale  with- 
out any  authority.  In  the  latter,  there  had 
been  no  sale  by  the  guardian.  He  merely 
Joined  in  the  bill  of  the  executrix,  for  rati- 
fication and  enforcement  of  the  sale  made  by 
Mason.  Further  applicaticms  of  the  doctrine 
will  be  found  in  Daniel  v.  Leitch,  13  Grat 
195,  and  Faulkner  V.  Davis,  cited. 

[2]  Upon  the  bill  of  Mrs.  Lester  full  and 
clear  proof  of  the  necessity  of  the  sales  and 
their  advantageous  character  as  regards  the 
Interest  of  the  infants  was  submitted,  and 
neither  of  the  hypotheses  was  in  any  way 
controverted  or  questioned.  At  that  time, 
about  four  years  after  the  sales,  it  clearly  ap- 
peared that  the  town  lots  sold  and  the  Skin 
Fork  tract  of  land  were  not  worth  any  more, 
respectively,  than  the  prices  obtained  for 
them.  The  other  tract  purchased  by  Worrell, 
trustee,  was  not  well  suited  to  agricultural 
uses  or  any  other  immediately  productive  pur- 
pose, and  its  value  was  largely  dependent 
upon  the  commercial  and  industrial  growth 
and  development  of  the  community  in  which 
it  was  situated.  It  lay  about  three  miles 
distant  from  the  town  of  Mullens,  consisted 
of  hillsides  and  small  tracts  of  bottom  land, 
and  was  cut  into  at  least  four  parcels  by  the 
Ouyandotte  river.  The  Skin  Fork  tract  of 
land  lay  about  15  miles  from  the  nearest  rail- 
way station.  The  Wayne  county  farm  in 
which  proceeds  of  the  sales  were  invested 
was  nearly  all  cleared,  well  improved,  in  a 
good  state  of  cultivation,  and  situated  near 
a  railroad. 

Only  one  drcomstance  is  relied  upon  as 
tending  to  prove  inadequacy  of  price  or  dis- 
parity in  values,  and  that  pertains  to  the  lota 
IjracticaUy  traded  to  the  Lusks  for  the  Skin 
Creek  farm.  Though  Lusk  testified  he  had 
offered  to  take  $2,500  for  the  farm,  he  testi- 
fied in  equally  positive  terms  that  he  had  of- 
fered to  take  the  same  amount  for  the  town 
lots    Considered  In  the  light  of  the  fbct  that 


Mr&  Lester  soon  afterwards  sold  the  former 
for  more  than  $3,500  and  lack  of  proof  that 
the  town  lots  were  reaUy  worth  more  than 
$2,500,  this  testimony  is  wholly  insufficient  to 
disprove  an  advantageous  sale  and  purchase 
or  exchange,  whichever  it  may  have  been. 

[3,4]  Two  circumstances  are  pointed  out 
as  tending  to  cast  imputations  upon  the  good 
faith  of  the  transactions,  the  judge's  interest 
in  the  sale  to  Worrell  and  the  encouragement 
of  the  sales  by  other  persons,  two  of  whom 
became  interested  In  the  sale.  The  Judge  of 
the  court  did  not  preside  at  the  entry  of  any 
of  the  orders  of  sale  and  confirmation,  re- 
lating to  the  tract  in  which  he  became  inter- 
ested. On  these  occasions,  the  court  was  .pre- 
sided over  by  special  Judges  elected  by  mem- 
bers of  the  bar.  An  interested  Judge  may 
properly  enter  preliminary  and  formal  orders 
necessary  to  the  maturing  of  the  cause,  such 
as  the  filing  of  the  petition  and  the  appoint- 
ment of  a  guardian  ad  litem  in  these  proceed- 
ings. Findley  v.  Smith,  42  W.  Va.  299,  20 
S.  £.  370.  Although  made  upon  a  single 
petition,  the  several  sales  were  separate  and 
independent,  each  standing  upon  its  own 
facts  and  circumstancs  for  legal  Justification. 
In  the  proceedings  heard  by  the  regular 
Judge,  he  had  no  occasion  to  consider  or  pass 
upon  those  set  up  as  ground  for  sale  of  the 
tract  in  which  he  became  Interested.  More- 
over, he  testifies  positively  that  he  had  no 
interest  in  the  tract,  .until  perhaps  a  year 
after  the  sale  had  been  made.  Since  all  of 
the  sales  were  made  for  adequate  considera- 
tions and  were  clearly  advantageous  to  the 
infants,  it  is  immaterial  that  Ball,  Wellman, 
and  Cook  rendered  the  widow  assistance  in 
the  disposition  of  the  property.  In  all  of 
these  transactions,  she  had  the  advice  and 
protection  of  other  friends,  her  counsel,  the 
guardian  ad  litem,  and  disinterested  Judges. 

The  conclusion  foreshadowed  by  the  ob- 
servation here  made  does  not  a)roceed  ui)on 
the  theory  of  absolute  Invalidity  of  the  de- 
crees in'  question.  That  they  are  merely 
voidable  necessarily  results  from  their  sus- 
ceptibility of  ratification  by  the  acquiescence 
of  the  infants,  with  full  knowledge  of  all  the 
facts,  after  having  obtained  their  majorities. 
That  would  bind  them.  Scott  v.  lYeeland, 
7  Smedes  &  M.  (Miss.)  409,  45  Am.  Dec.  310; 
Schur  T.  Schwartz,  140  Pa.  53,  21  Atl.  249; 
Brazee  Y.  Schofield,  124  U.  S.  495,  8  Sup.  Ct 
604,  31  L.  E3d.  484.  The  collateral  nature  of 
the  defect  makes  it  a  mere  irregularity  in 
procedure,  inefficacious  to  render  the  decrees 
wholly  void.  Though  it  did  not  disclose  the 
manner  of  her  appointment,  the  petition  rep- 
resented Millia  Lester  to  be  the  guardian  of 
the  children,  naming  all  of  them.    It  alleged 

that  on  the  day  of  December,  1907, 

she  had  been  duly  and  legally  appointed 
guardian,  and  had  qualified  and  purported 
to  exhibit  a  duly  certified  copy  of  the  appoint- 
ment. If  appointed  by  Stewart  at  all,  the 
date  of  the  appointment  is  shown  by  the 
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evidence  to  have  been  in  Mardi,  1909.  In 
the  absence  of  a  demurrer,  this  was  a  suf- 
ficient allegation  of  her  status  and  capacity 
as  guardian.  Jacobs  v.  Williams,  67  W.  Va. 
377,  67  S.  B.  1113.  Gartin  Coal  Co.,  72  W. 
Va,  405,  78  S.  B.  678.  Failure  to  prove  an 
allegation  does  not  render  void  a  judgment 
or  decree  founded  thereon.  "Although  a  pur- 
chaser, at  a  Judicial 'sale,  may  be  required 
to  see  to  the  regularity  of  the  proceedings 
upon  which  the  jurisdiction  of  the  court  is 
founded,  he  Is  not  bound  to  investigate  the 
truth  of  the  matters  stated  in  the  bill  and 
deposed  to  by  the  witnesses  touching  the 
estate  owned  by  the  infant  The  title  cannot 
be  affected  because  the  case  made  by  the 
record  happens  not  to  be  warranted  by  the 
facts."  Durrett  v.  Davis,  24  Grat.  302,  308. 
Under  the  statute,  the  court  does  not  merely 
grant  a  general  authority  or  power  to  the 
guardian,  to  sell  the  real  estate  of  the  ward. 
It  makes  the  sale  itself  through  the  guardian 
acting  as  its  agent»  or  otherwise,  and  adopts 
adequate  measures  prescribed  by  the  statute, 
for  preservation  of  the  fund  arising  there- 
from. The  guardian  seems  to  be  vested  with 
the  sole  power  of  initiation,  but  in  all  other 
respects  the  court  is  in  full  control  of  the 
proceeding.  There  is  a  cause  of  action,  when* 
ever  the  interests  of  the  ward  require  a  sale. 
In  this  respect,  a  proceeding  of  this  kind«  er- 
roneously Initiated  is  unlike  the  proceedings 
in  Hull  V.  Hull,  26  W..  Va.  1,  and  Hoback  v. 
Miller,  44  W.  Va.  635,  29  S.  B.  1014,  In  neither 
of  which  was  there  a  possible  cause  of  action 
of  the  kind  alleged,  wherefore  the  lack  ot 
jurisdiction  appeared  on  the  face  of  the  rec- 
ord. Here  there  was  an  apparent  jurisdic- 
tion, the  court  was  one  of  general  Jurisdl(5- 
tlon,  and  it  carried  its  powers,  not  those  of 
the  pelitioner,  into  execution.  Such  a  decree 
cannot  be  collaterally  assailed,  and  one  that 
cannot  be  wholly  disregarded  is  not  absolute- 
ly void.  St  Lawrence,  etc.,  Co.  v.  Holt  & 
Mathews,  51  W.  Va.  352,  41  S.  E.  351 ;  Tom- 
blin  V.  Peck,  73  W.  Va.  336,  80  S.  B.  450; 
Durrett  v.  Davis,  24  Grat  302,  316;  Fisher 
V.  Bassett,  9  Leigh,  119,  33  Am.  Dec  227. 

For  the  reasons  stated,  the  decree  entered 
in  this  cause,  August  28,  1917,  and  the  decree 
entered  in  the  chancery  cause  of  Mlllia  Les- 

'  ter,  Guardian,  v.  Levi  Lusk  et  al.,  July  14, 
1914,  will  be  reversed,  and  a  decree  entered 
here,  ratifying  and  confirming  the  said  several 
sales  made  under  the  decrees  in  the  sum^lary 
proceedings  mentioned  and  described  in  the 
bills  and  proceedings  in  said  two  causes,  and 
awarding  the  costs  in  this  court  to  the  ap-' 

•  pellants  against  Susie,  John  O.,  LlUie  B., 
Amoris,  William,  Augusta,  and  Ida  May  Les- 
ter; and  this  cause  will  be  remanded  for 
such  further  proceedings  as  may  be  neces^ 
sary  to  full  effectuation  of  the  rights  of  the 
purchasers  in  said  sales,  as  herein  ascertain- 
ed and  declared. 


(82  W.  Va.  Sll) 

FRODUOBRS'  COAL  CX).  ▼.  MIFFLIN  COAIi 

MINING  CO.     (No.  3545.) 
(Supreme  Oourt  of  Appeals  of  West  Virginia. 

April  23,  19ia) 

fSffllahus  by  the  Court,) 

1.  Corporations  ^=>406(4)  —  Authoritt  ot 
General  Manager— Contracts— "Gentrai. 
Agent." 

The  general  manager  of  a  ooal  mining  cor- 
poration 18  a  general  agent,  and  has  implied  au- 
thority to  bind  his  principal  by  such  contracta 
and  modilScationa  thereof  as  are  reasonably  nec- 
essary in  conducting  the  bnsinesa  of  mining  and 
selling  coal. 

[Eid.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Agency  or  Agent.] 

2.  Principal  anu  Agent  <S=>124(2)— ArrmoB- 
ITT  OP  General  Agent  —  Question  for 
Jury. 

Where  a  general  agent  has  sncfa  implied 
power  to  bind  his  principal,  it  la  error  to  sobniit 
to  the  Jury  the  question  of  hia  authority. 

3.  Trial  ^=>243,  296(1)— Instructions— Con- 
sistency—Cure  or  Instructions. 

Instructions  should  be  consistent;  a  bad  in- 
struction is  not  cured  by  a  good  one;  and  the 
giving  of  conflicting  instructions  is  generally 
presumed  to  prejudice  the  party  complaining. 

4.  Contracts  ^=>237(2)  —  Consideration  — 
Modification  of  Original  Contract. 

Where  a  controversy,  whether  of  law  or 
fact,  arises  between  parties  under  an  existing 
contract,  and  they  adjust  it  by  making  a  new 
contract,  such  new  or  modified  contract  is  not 
without  consideration,  and  it  is  not  admissible 
to  go  behind  it  to  ascertain  which  party  was 
right  in  hia  contention. 

6.  Witnesses  ^=:>374<1)— Credibiutt. 

Where  it  is  controverted  whether  or  not  an 
oral  contract  was  actually  made  abrogating  a 
pre-existing  written  one,  and  the  testimony  of 
interested  witnesses  on  the  point  is  oonfllcting, 
any  fact  or  circumstance  tending  to  show  in- 
terest or  motive  in  either  making  or  refusing  to 
make  such  oral  contract  is  proper  to  go  to  the 
jury  as  affecting  the  credibility  of  such  interest- 
ed witnesses. 

(Additional  Syllahus  hy  Editorial  Staff.) 

6b  Contracts  ^=»349(1)— Action  fob  Breach 
—Evidence. 
In  an  action  for  damages  for  breach  of  eon- 
tract  to  sell  outpnt  of  coal  mine  to  plaintiif,  de- 
fendant's evidence  that  he  had  lost  money  under 
the  contract  was  admissible  as  bearing  on  its 
motive  in  threatening  to  close  its  mine  if  some 
other  agreement  was  not  made  for  selling  its 
product. 

7.  Appeal  and  ERROft  <$=s>1033(l)— Absence 
or  Witness—Complaint. 

Absence  of  a  material  witness  for  either  par- 
ty to  a  cause  is  no  cause  of  complaint  by  the 
other. 

8.  BVIDBNOK  ^SS>77<2)  ^  iPRESUHPTXON  AS  TO 
Advi^bse  .  TESmCONT.  - 
If  tne  testimony  of  defendant's  general  man- 
ager was  material  to  the  defense,  and  defendant 
wished  to  avoid  Ae  '^ffiect  otf  the  legal  presumption 
that«  if  he  had  testified,  his  testimony  would 
have  been  adverse  to  it,  it  ahould  p^ow  proper 
diligence  to  have  him  present  as  a  witness  or 
take  his  deposition. 

Error  to  Circuit  Conrt,  Logan  Connty. 
Suit    by    the    Producers'    Coal    Company 
against  tbe  Ml^Un  Coal  Mining  Company. 


«s»For  other  caMs  Bee  same  topic  and  KXIT'-NUMBSB  in' all  Key-NumboreA  mststi  and  ladaaa 
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Judgment  tor  defendant,  and  plaintiff  brings 
error.  Reversed,  verdict  set  aside^  and  cause 
remanded  for  new  triaL 

Wilkinson  &  Wilkinson,  of  Hamlin,  Head- 
ley,  Wood  &  Sawyer,  of  Cincinnati,  OMo, 
and  EYaich  &  Easley,  of  Bluefield,  for  plain- 
tiff in  error.  Campbell,  Brown  &  Davis,  of 
Huntington,  and  Davis,  Davis  ft  Hall,  of 
Charleston,  for  defendant  in  error. 

WILLIAMS,  J.  Plaintiff,  a  coal-selling 
company,  sned  defmidant,  a  coal-producing 
company,  to  recover  damages  for  the  breach 
of  an  alleged  contract  of  sale  to  plaintiff  of 
the  output  of  defendant's  coal  mine  for  a 
year,  beginning  AprQ  1,  1916,  and  ending 
April  1,  1917,  at  the  net  price  of  $1  per  ton, 
run  of  mine.  Defendant  Is  successor  in  title 
to  the  Mifflin  Coal  Company,  and  took  over 
its  contracts  and  assumed  Its  obligations  on 
the  1st  of  -January,  1916.  At  that  time  a 
written  contract  existed  between  plaintiff 
and  defendant's  predecessor,  bearing  date 
August  26,  1912,  whereby  the  latter  company 
employed  the  former  as  its  sole  sales  agent, 
to  sell  the  entire  output  of  its  mine  on  the 
Coal  River  branch  of  the  Chesapeake  ft  Ohio 
Railway,  near  the  town  of  Clothier,  for  the 
period  of  4  years  and  7  months,  beginning 
September  1,  1912,  and  ending  Mkrch  31, 
1917,  and  in  con5<lderation  of  its  selling  and 
shipping  the  coal,  and  guaranteeing  the  ac- 
counts, it  was  to  pay  it  a  commission  of  10 
per  cent,  of  the  gross  sums  realized  on  all 
sales.  That  contract  continued  in  force  un- 
til April  1,  1916,  when,  as  plaintiff  contends, 
it  was  abrogated  by  the  contract*  now  sued 
on,  which  is  also  in-  writing  and  bears  date 
April  26,  1916,  and  recites  that  it  is  confirma- 
tory of  an  oral  contract  made  in  Huntington 
on  the  13th  of  April,  and  is  to  take  effect  as 
of  April  1st.  It  is  signed  by  plaintiff  com- 
pany, by  D.  H.  Jenks,  its  general  manager, 
and  by  defendant  company,  by  Levi  Deal,  its 
general  manager.  Defendant  refused  to  fur- 
nish plaintiff  any  m6re  coal  under  that  con- 
tract after  the  1st  of  November,  1916,  and 
denied  the  authority  of  its  general  manager, 
Deal,  to  make  the  contract,  and  claimed  It 
was  not  bound  thereby.  On  the  trial  of  the 
case  the  Jury  found  for  defendant,  and  the 
court,  after  overruling  plaintiff's  motion  to 
set  aside  the  verdict,  rendered  a  Judgment  of 
nil  capiat,  and  that  plaintiff  pay  defendant 
Its  costs,  and  it  prosecutes  this  writ  of  er- 
ror. 

Defendant's  evidence  presents  two  grounds 
of  defense:  First,  that  Deal,  its  general  man* 
ager,  had  no  authority  to  substitute  the  con- 
tract of  April,  1916,  for  the  one  of  August, 
1912 ;  and,  second,  that,  even  if  the  contract 
made  by  Deal  and  Jenks  was  valid  and  bind- 
ing on  the  defendant,  it  was  thereafter  Itself 
abrogated  and  the  original  contract  of  1912 
restored  to  take  effect  on  ttie  1st  of  November, 
1916,  by  mutual  agreement  made  on  the  26th 
and  27th  days  of  September,  1916»  between 


I  said  Jenk8»  acting  for  plaintiff,  and  M.  B. 
BlEJdn,  A.  M.  Chrlstley,  and  R.  H.  Cross,  oon- 
stitutlng  a  committee  appointed  by  the  di- 
rectors of  defendant  company,  with  express 
authority  to  dose  down  Its  mine  if  plaintiff 
should  refuse  .to  handle  its  coal  on  a  basis  of 
10  per  cent  commissions,  according  to  the 
terms  of  the  contract  of  1912.  That  the  par- 
ties named  were  duly  appointed  such  commit- 
tee at  a  special  meeting  of  the  board  of 
directors,  of  which  they  themselves  were 
members,  by  a  resolution  duly  passed  and 
entered  upon  the  minutes.  Is  fully  proven 
and  not  denied.  The  agreement.  If  any  was 
made  at  Huntington  in  September,  was  not 
reduced  to  writing,  and  plaintiff  denies  that 
any  agreement  was  then  made  to  reinstate 
the  contract  of  1912,  and  insists  that  the 
sale  to  it  of  the  coal  at  $1  per  ton,  made  in 
April,  1916,  was  a  binding  contract  and  con- 
tinued in  force.  Eakin,  Chrlstley,  and  Cross 
all  swear  positively  that  it  was  then  agreed 
that,  after  November  1,  1916,  and  continuing 
until  April  1,  1917,  plaintiff  was  to  sell  de- 
fendant's coal  on  the  oi>en  market,  at  the 
best  prices  obtainable,  according  to  the  terms 
of  the  original  contract,  and  agreed  to  ac- 
company its  orders  for  shipments  with  a 
statement  of  the  price  it  was  getting,  so  that 
defendant  might  know  it  was  receiving  the 
market  price  for  Its  coaL  On  the  other  hand, 
Jenks,  the  only  witness  for  plaintiff  on  this 
point,  although  admitting  the  conference  be- 
tween himself  and  the  aforesaid  combalttee, 
held  in  Huntington  at  the  Frederick  Hotel 
on  the  dates  above  named,  is  Just  as  positive 
in  his  denial  that  any  agreement  was  then 
made.  This  was  a  fact  which  the  Jury  had 
to  determine.  Plaintiff  insists,  however, 
that,  even  if  the  Jury  believed  the  i^greement 
which  defendant's  evidence  tends  to  prove 
was  in  fact  made,  it  was  not  a  binding  con- 
tract for  want  of  a  consideration. 

[1,  2]  The  first  question  is:  Did  Deal  have 
authority  to  bind  his  company  by  the  con- 
tract of  April,  1916  ?  Defendant  insists  he  had 
not,  and  that  its  directors  never  ratified  the 
cpntract,  because,  it  Is  contended,  th^  first 
learned  of  its  existence  early  in  the  following 
September,  and  the  president  shortly  there- 
after called  them  together  for  the  purpose  of 
taking  some  action  concerning  it,  and  also 
to  provide  some  more  satisfactory  way  of 
disposing  of  its  coal.  Deal  himself  was  a 
director  of  defendant  company,  as  well  as  Its 
general  manager,  and  had  been  since  its  or- 
ganization. He  was  also  a  practical  coal 
operator,  and  was  interested  in  coal  mines 
in  Pennsylvania,  where  he  and  all  the  other 
directors  resided,  though  not  all  in  the  same 
place.  Deal  employed  a  superintendent  of 
the  mine,  put  him  in  charge  of  its  operation, 
and  did  not  visit  the  mine  himself  oftener 
than  once  a  month,  or  perhaps  not  so  often, 
during  his  term  as  general  manager.  StiU, 
was  it  not  a  part  of  his  duty  as  general  man- 
ager to  sell,  or  provide  for  selling,  the  coal 
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.produced  at  the  mine,  and  was  not  the  con- 
tract which  he  made  with  plaintiff  company 
within  the  scope  of  his  duties?  A  corpora- 
tion acts  only  by  and  through  its  officers  and 
agents,  and  Deal  was  an  agent  of  defendant, 
held  out  by  it  to  the  public,  by  virtue  of  his 
position,  as  representing  it  in  the  general 
management  of  its  business,  one  important 
feature  of  which  was  the  sale  of  the  prod- 
uct of  its  coal  mine.  Coal-producing  com- 
panies do  not  store  their  coal,  but  usually 
sell  it  before  It  is  mined,  and  to  be  delivered 
at  a  future  time,  and  sometimes  on  contracts 
covering  long  periods  of  time.  Defendant 
took  over  a  contract,  made  by  its  predeces- 
sor, which  provided  for  the  sale  of  all  its 
coal  to  be  produced  during  a  period  of  4 
years  and  7  months.  For  three  months  next 
prior  to  April,  1916,  defendant  had  received 
much  less  than  $1,  us  the  average  price  per 
ton,  for  Its  coal  sold  under  the  1912  contract, 
and  Deal  no  doubt  thought,  in  view  of  the 
prices  then  prevailing  in  the  market,  that  it 
would  be  more  advantageous  to  his  company 
to  secure  the  net  price  of  $1  per  ton  during 
the  remainder  of  the  period  covered  by  the 
original  contract  than  to  take  the  risk  of  get- 
ting much  less.  That  .he  had  the  power,  as 
defendant's  general  manager,  to  bind  it  by 
the  new  or  modified  contract.  Is  borne  out 
by  the  authorities.  • 

The  general  manager  of  a  corporation  has 
authority  to  bind  it  by  such  contracts  as  are 
reasonably  Incident  to  the  management  of 
the  business  Intrusted  to  him.  It  was  there- 
fore not  Incumbent  upon  plaintiff  to  prove 
that  Deal  was  expressly  authorized  to  make 
the  contract  sued  on,  in  order  to  hold  the  de- 
fendant liable.  His  apparent  authority,  as 
general  manager  of  its  business,  to  make  the 
contract  was  sufficient  ground  to  create  liabili- 
ty. Thomas  &  Moran  v.  Traction  Co.,  73  W. 
Va.  374,  80  S.  B.  476;  Union  Bank  &  Trust 
Co.  V.  Long  Pole  Lumber  Co.,  70  W.  Va.  558, 
74  S.  B.  674,  41  L.  R.  A.  (N.  S.)  663 ;  Lowance 
V.  Johnson,  75  W.  Va.  784,  84  S.  B.  937. 

[8]  Plaintiff's  instruction  No.  1,  which  In 
effect  told  the  Jury  that  the  contract  of  AprH> 
191f{,  was  binding  on  the  defendant,  and 
that,  unless  they  believed  from  the  evidence 
it  was  afterwards  rescinded  by  mutual  agree- 
ment, they  should  find  for  the  plaintiff,  was 
properly  given.  Counsel  for  plaintiff  insist 
that  the  effect  of  this  instruction  was  destroy- 
ed by  the  confusion  produced  In  the  minds  of 
the  Jury  by  other  instructions,  given  at  the  In- 
stance of  defendant.  Inconsistent  therewith. 
Defendant's  instructions  Nos.  3  and  4  are  In 
direct  conflict  with  plaintiff's  No.  1,  because 
they  virtually  tell  the  Jury  that  Deal  did  not 
possess  authority,  by  virtue  of  his  position  as 
defendant's  general  manager,  to  abrogate 
or  modify  the  original  contract;  that  he  must 
have  had  express  authority  to  do  so,  or  have 
been  held  out  by  the  directors  of  defendant 
company  as  having  such  authority,  and  that, 
unless  tlxey  should  find  such  express  authori- 


ty had  been  given,  or  that  he  was  so  held 
9Ut  as  having  such  authority,  the  alleged  con- 
tract of  April,  1916,  was  not  binding  upon 
defendant,  unless  they  should  further  find 
from  the  evidence  that  defendant  subsequent- 
ly and  with  full  knowledge  of  its  terms  rati- 
fied it;  that  it  is  incumbent  upon  one  dealing 
with  an  agent  to  ascertain  the  extent  of  his 
authority,  and  that,  in  entering  into  the  con- 
tract with  Deal,  plaintiff  did  so  at  Its  own 
risk;  and  that  the  burden  was  on  plaintiff 
to  prove  Deal's  authority  by  a  preponderance 
of  the  evidence.  Conflicting  instructions, 
which  are  calculated  to  confuse  and  mislead 
the  Jury,  should  not  be  given.  An  erroneous 
instruction  is  presumed  to  be  prejudicial  to 
the  party  who  complains  of  it,  and  a  bad 
Instruction  is  generally  not  cured  by  a  good 
one.  Reese  v.  Wheeling  &  EL  G.  R.  Co.,  42 
W.  Va.  333,  26  S.  EI  204 ;  Ward  v.  Ward,  47 
W.  Va.  766,  35  S.  E.  873;  and  McKelvey  v. 
C.  &  O.  Ry.,  35  W.  Va.  500,  14  S.  E.  261. 

Defendant's  Na  2  is  also  erroneous  for  the* 
reason  it  likewise  submitted  to  the  Jury  the 
question  of  Deal's  authority,  and '  for  the 
further  reason  that  the  principle  of  law 
therein  stated  relating  to  dealings  between 
agent  and  principal;  although  correctly  stat- 
ed, is  not  applicable  to  the  facts  in  this  case. 
There  is  not  the  slightest  evidence  that 
Jenks  concealed  any  material  fact  essential 
for  defendant  company  to  know,  at  the  time 
it  made  the  contract  sued  on.  In  so  far  as 
defendant's  No.  5  submitted  to  the  Jury  the 
question  of  Deal's  authority,  It  is  also  erro- 
neous, but  otherwise  good.  Its  No.  6  was 
properly  given. 

There  was  no  atten\pt  on  the  .part  of 
plaintiff  to  prove  the  authority  of  Deal  other 
than  to  prove  the  fact  that  he  was  defend- 
ant's general  manager  in  charge  of  its  busi- 
ness, which  is  not  denied.  Investing  him 
with  authority  as  its  general  manager  is  a 
sufiicient  holding  out  to  the  public  as  de- 
fendant's general  agent,  clothed  with  author- 
ity to  bind  it  by  such  contracts  as  were 
necessary  to  be  made  in  the  performance  of 
his  duties  as  such  general  manager.  That 
was  sufficient  evidence  of  his  power  to  bind 
his  company  by  the  contract  sued  on,  under 
the  cases  above  cited,  and  Justified  the  giving 
of  plaintiff's  instruction  No.  1.  Defendant's 
instructions  state  correctly  the  law  general- 
ly applicable  to  contracts  made  by  special 
agents  or  agents  with  limited  powers,  but 
that  rule  does  not  apply  to  the  general  man- 
ager of  a  business,  who  is  a  general  agent 
having  implied  po^er  to  make  all  kinds  of 
contracts  necessary  to  the  successful  conduct 
of  the  business.  Eakin,  Ghristley,  and  Gross 
all  testify  that  Deal  was  not  authorized  to 
make  the  contract,  but  the  question  is  not 
one  of  fact,  but  of  law,  to  be  determined  by 
the  court  from  the  nature  and  extent  of 
Deal's  duties  as  defendant's  general  man- 
ager. It  was  therefore  impr(H>er  to  submit 
to  the  Jury  the  question  whether  Deal  had 
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authority  to  make  the  contract  The  con- 
tract being  binding  on  defendant,  the  ques- 
tion whether  it  subsequently  ratified  it  was 
immaterial. 

[4,  6J  Plaintiff's  right  to  recover,  therefore, 
depends  upon  the  controverted  fact  as  to 
whether  the  April  contract  was  abrogated 
by  an  oral  one  alleged  to  have  been  made  in 
Huntington  on  the  25th  and  27th  of  Septem- 
ber, 1916.  The  testimony  respecting  this 
matter  is  very  conflicting,  and  it  is  impossi- 
ble for  us  to  determine,  in  view  of  the  con- 
flicting instructions,  whether  the  Jury  based 
their  verdict  upon  the  ground  that  the  April 
contract  was  not  binding  on  defendant  for 
want  of  authority  in  Deal  to  make  it,  or  up- 
on the  fact,  which  they  may  have  found  from 
the  evidence,  that  the  alleged  oral  agree- 
ment of  September,  1916,  abrogating  the 
April  contract  and  restoring  the  original  one 
of  1912,  was  actually  made. 

It  is  insisted  there  was  no  consideration 
for  the  alleged  oral  contract  of  September, 
l&16b  At  that  time -there  appears  to  have 
existed  an  honest  difference  of  opinion  be- 
tween the  parties  respecting  the  April  con- 
tract; defendant  contending  that  Deal  was 
not  authorized  to  make  it,  that  it  cost  moiv 
to  produce  the  coal  than  it  was  getting  for  it 
under  that  contract,  and  that  it  had  a  right 
to  shut  down  its  mines  and  would  do  so 
rather  than  operate  it  at  a  loss.  Whether  it 
legally  had  such  right  it  Is  unnecessary  for 
us  to  decide.  It  thought  it  had,  and  we  men- 
tion the  fact  only  to  show  there  was  a  bona 
fide  contention  between  the  parties  respect- 
ing their  rights^  and,  in  order  to  settle  them, 
defendant  contends,  the  oral  agreement  was 
made,  abrogating  the  April  contract  and  re- 
storing the  original  contract  of  August,  1912, 
with  the  modification  thereof  that  plaintiff 
was  to  furnish,  with  each  order  for  the 
shipment  of  coal,  a  statement  ot  the  price 
at  which  it  was  being  sold,  in  order  that  de- 
fendant might  know  it  was  receiving  a  fair 
marl&et  price  for  It  Plaintiff  Insists  that 
this  alleged  modification  is  only  a  proper 
interpretation,  and  not  a  modification,  of 
the  contract,  a  question  not  material  to  the 
present  inquiry.  The  settlement  of  these 
controverted  matters,  whether  of  law  or  of 
fact  was  a  sufficient  consideration  for  the 
alleged  oral  contract  if  it  was  in  fact  made. 
The  compromise  and  settlement  of  doubtful 
questions,  whether  of  law  or  fact,  arising 
out  of  the  April  contract  was  a  stiffident 
consideration  for  the  oral  contract  of  Septem- 
ber; and  it  is  not  admissible  to  go  back  of 
the  compromise  or  settlement  in  order  to 
determine  which  was  right  in  its  contention. 
** Where  a  compromise  of  a  doubtful  right 
Is  fairly -made  between  parties,  it  is  binding, 
and  cannot  be  affected  by  any  subsequent 
Investigation  or  result ;  and  this  Is  so,  wheth- 
er it  is  a  compromise  of  a  doubtful  question 
of  law  or  fact"  Kome  v.  Kome,  30  W.  Va. 
1,  3  S.  E.  17 ;  KUer  v.  Wohletz,  79  Kan.  716, 
101  Paa  474,  U  B.  A.  1915B,  11;   Skeate  v. 


Beale,  11  AdJ  &  El.  983,  and  cases  cited  in 
notes  III ;  Moore  &  McClung  v.  Fitzwater,  2 
Rand.  (Va.)  442;  and  Mills*  Heirs  v.  Lee  & 
Graham,  6  T.  B.  Mon.  (Ky.)  91,  17  Am.  Dec. 
118. 

The  court  refused  to  admit  the  proffered 
testimony  of  Jenks,  tending  to  prove  that 
the  profits  made  by  his  company  on  the  coal 
handled  during  the  7  months  between  April 
1,  and  November  1,  1916,  under  the  new  con- 
tract, was  less  than  7  per  cent.,  and  this  ac- 
tion of  the  court  is  assigned  as  error.  That, 
we  think,  was  a  circumstance  proper  to  go 
to  the  Jury.  The  evidence  shows  that  In  the 
latter  part  of  September,  when  the  conference 
was  held  in  Himtington,  coal  was  selling  in 
the  market  at  $1.50  and  $1.75  per  ton,  and 
the  price  advancing.  If  those  prices  should 
continue  throughout  the  fall  and  winter  sea- 
sons, or  should  advance,  which  then  seemed 
very  probable,  plaintiff's  profits  would  be 
much  greater  under  the  new  contract  than 
they  would  be  under  the  old  contract  on  a 
commission  basis.  It  is  less  likely,  then, 
that  it  would  willingly  agree  to  surrender 
the  new  contract  and  return  to  the  old  one, 
in  view  of  the  encouraging  condition  of  the 
coal  market  The  fact  can  have  no  direct 
bearing  upon  the  maiA  issue;  still  it  is  a 
circumstance  bearing  on  the  transaction, 
which  the  Jury  could  properly  consider  in 
determining  the  credibility  of  the  witnesses, 
whose  testimony  respecting  the  alleged  oral 
agreement  is  so  irreconcilable. 

[6]  The  court  did  not  err  in  permitting 
defendant  to  prove  tliat  it  had  lost  money 
during  the  time  its  coal  had  been  handled  by 
plaintiff  under  the  April  contract.  This 
was  likewise  a  circumstance  which  the  Jury 
had  a  right  to  consider  in  determining  wheth- 
er defendant  was  prompted  by  proper  motives 
in  threatening  to  close  its  mine,  if  some  other 
agreement  were  not  made  for  selling  its 
product  Whether  it  had  a  legal  right  to 
close  down  its  mine  for  that  reason  we  need 
not  and  do  not  say;  but  it  was  a  matter 
which  the  Jury  had  a  right  to  consider  in 
determining  whether  defendant  was  acting  in 
good  faith  in  Inducing  plaintiff  to  enter  into 
the  oral  agreement  if  it  did  so. 

[7,  8]  The  court  properly  refused  to  allow 
plaintiff  to  prove  that  defendant  had  made  no 
effort  to  procure  the  attendance  of  Levi  Deal, 
its  general  manager,  as  a  witness,  or  to  take 
his  deposition.  His  absence  was  evident  to 
the  court  and  Jury,  and  did  not  need  to  be 
proven.  If  plaintiff  wanted  to  use  him  as  a 
witness,  it  should  have  had  him  summoned; 
and  if  his  testimony  was  material  to  the  de- 
fense, and  defendant  wished  to  avoid  the 
effect  of  the  legal  presumption  that  if  he 
had  testified,  his  testimony  would  have  been 
adverse  to  it  it  should  have  shown  that  it 
used  proper  diligence  to  have  him  present 
as  a  witness,  or  to  take  his  deposition.  Ab- 
sence of  a  material  witness  for  either  party 
to  a  cause  is  not  a  cause  of  complaint  by  the 
other. 
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The  judgment  Is  reyersed,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new 
trlaL 


a 


(82  W.  Va.  287) 

KINNISON  et  aL  v.  SCOTT  et  al.    (No.  347S.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Aprfl  28,  1918.) 

(Byllalua  hp  the  Court  J 

1.   FRAITDTJI.ENT  CONVEYANCES   ^=s»241(2X   312 

(3)— Judgment  at  Law  as  Condition  Pbe- 

CEDENT— "Creditor." 
One  entitled  to  unliquidated  damages  for 
breach  of  contract  is  a  "creditor"  within  the 
meaning  of  section  2,  c  133,  Barnes*  Code 
(Code  1913^  c.  133,  %  2  [sec.  4948]),  and  may 
bring  a  suit  to  set  aside  a  gift  or  fraudulent 
conveyance,  made  by  his  debtor  with  intent  to 
hinder,  delay  or  defraud  him  in  the  collection  of 
his  claim,  without  first  obtaining  a  judgment 
therefor;  and  in  such  suit  a  court  of  equity  may 
ascertain  and  decree  the  amount  of  damages  to 
which  he  is  entitled,  and  enforce  collection  there- 
of against  the  property  fraudulently  conveyed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Creditor.] 

2.  Jury  ^s»10  —  Trial  by  Jury  —  Equity 
Suits. 

Fraud  being  one  of  the  ancient  grounds  of 
equity  jurisdiction,  section  2,  c.  133,  Code  1913 
(sec.  4948),  authorizing  such  suit  on  a  legal  de- 
mand, does  not  contravene  the  constitutional 
guaranty  of  trial  by  jury. 

3.  Fraudulent  Conveyances  ^=:»169— Liia« 
tation  of  Actions— Knowledge  of  Gran- 

'    TEE. 

Where  a  conveyance  is  purely  voluntary  and 
the  suit  to  avoid  it  is  brought  within  five  years, 
it  is  not  material  whether  the  grantee  knew  of 
and  participated  in  the  fraudulent  intent  of  tlie 
grantor. 

4.  Ooerrs  <P9230— Reduction  of  Recovery.* 

Where  the  decree  oompUined  of  is  reduced 
and  the  reduction  is  not  more  than  $100,  the  ap- 
pellant does  not  thereby  substantially  prevail, 
and  the  appellee  is  therefore  entitled  to  his 
costs. 

Appeal  from  Circuit  Ck)urt,  Pocahontas 
County. 

Suit  by  lu  D.  Kinnison  and  others  against 
£Yank  Scott  and  others.  Decree  for  plain- 
tiffs, and  defendants  appeal.  Modified  and 
affirmed. 

F.  R.  Hill,  of  MarlintoDt  for  appellants. 
Andrew  Price,  of  Marlinton,  for  appellees. 

WILlilAMS,  J.  This  suit  in  equity  is  to 
recover  damages  for  an  alleged  breach  of 
contract  whereby  plaintiffs,  operators  of  a 
sawmill,  were  employed  to  saw  the  timber  on 
defendant's  land  at  the  price  of  $3.50  per 
M.  feet,  and  were  to  get  the  railroad  ties  at 
the  price  of  16  cents  each.  Plaintiffs  allege 
that,  after  they  had  sawed  about  180,000  feet 
of  boards  and  secured  91  railroad  ties,  and 
before  they  had  sawed  all  the  timber  on  de- 
fendant's land  or  gotten  all  the  ties,  defend- 
ant, without  warning  to  them,  broke  his 
contract  by  selling  the  remaining  timber  to  an- 
other person.  The  amount  of  damages  claim- 
ed is  $782.50.  Plaintiffs  also  allege  that  de- 
fendant, with  intent  to  hinder,  delay,  and  de-  i 


fraud  them  in  the  collection  of  their  debt, 
conveyed  his  land  to  his  son  W.  R.  Scott  with- 
out consideration  and  charge  that  the  con- 
veyance was  wholly  voluntary  and  fraudu- 
lent, and  further  charge  that,  since  the  in- 
stitution of  this  suit,  said  W,  H.  Scott  con- 
veyed the  land  to  his  mother,  Alice  Scott, 
wife  of  the  defendant,  [wliidi  conveyance 
they  aver  was  likewise  fraudulent  and  volun- 
tary. They  pray  that  said  deeds  be  set  aside 
and  the  land  sold  to  satisfy  their  claim.  The 
defendants  Frank  and  W.  R.  Scott  filed  sepa- 
rate  demurrers  and  answers  to  the  bilU  de- 
nying the  alleged  fraud.  Frank  Scott  also  de- 
nies the  alleged  breach  of  his  contract  with 
plaintiffs,  and  avers  he  has  paid  them  in  fall 
according  to  his  contract  for  the  amount  of 
sawing  done.  He  denies  that  he  contracted 
with  plaintiffs  to  saw  all  his  timber.  He 
denies  that  the  conveyance  to  his  son  was 
fraudulent,  and  avers  that  he  and  his  son 
W.  R.  Scott  had  an  understanding  at  the 
time  he  purchased  the  land  that  he  should 
have  all  the  timber  and  his  son  the  land, 
his  said  son  having  furnished  more  than  half 
the  purchase  money  therefor,  and,  pursuant 
to  that  agre^nent,  he  conveyed  the  land  to 
his  son.  W.  R.  Scott  also  denies  the  fraud, 
and  avers  that  he  furnished  his  father  more 
than  half  the  purchase  money  for  the  land, 
with  the  understanding  at  the  time  that, 
when  the  timber  was  sold,  his  father  was  ta 
have  the  proceeds  thereof  and  he  was  to- 
have  the  land,  or  "that  the  land  was  to  be 
divided  in  some  other  way  that  would  be 
satisfactory  to  both  parties."  The  cause  was 
heard  upon  general  r^licatl(»is  to  said  an- 
swers, the  bill  taken  for  confessed  as  to  the 
defendant  Alice  Scott,  and  upon  depositions 
taken  by  the  respective  parties,  and  a  de- 
cree entered  against  the  defoidant  Frank 
Scott  for  $156.00,  and  setting  aside  the  afore- 
said deeds  AS  fraudulent  and  void  as  to  plain- 
tiffs, and  ordering  the  lands  sold,  unless  the 
defendant  or  some  one  for  him  should  pay 
the  aforementioned  sum  within  30  days,  and 
appointing  a  special  commissioner  to  make 
the  sale. 

[1]  Jurisdiction  in  equity  is  challenged  by 
the  demurrers.  It  is  urged  that  plaintiffs' 
claim  is  purely  one  for  unliquidated  dam- 
ages, and  that  equity  has  no  Jurisdiction  ta 
entertain  such  a  suit  The  suit  has  a  two- 
fold purpose:  First,  to  ascertain  the  amount 
of  plaintiffs'  damages;  and,  second,  to  have 
the  deeds  set  aside  as  made  with  intent  ta 
hinder,  delay,  and  defraud  plaintiffs  in  the 
collection  of  their  claim.  It  is  insisted  that 
<»ie  having  only  a  right  of  action  for  onliq- 
uidated  damages  is  not  a  creditor  within  the 
meaning  of  the  statute  (section  2,  a  133, 
Code  [sec.  4948]),  authorizing  a  creditor,  be- 
fore obtaining  a  judgment  for  his  debt,  to 
bring  a  suit  to  avoid  a  fraudulent  convey- 
ance by  his  debtor.  This  contention  cannot 
be  sustained  by  the  authorities.  Who  are 
creditors  within  the  meaning  of  that  statute? 


^s»For  other  cases  see  wme  topic  and  KB7-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


W.Va.) 


KINNISON  ▼.  QOOTT 


953 


Section  1,  c.  74,  BaraeB*  Oode,  provides: 

"Every  gift,  conveyance,  ftssignment,  or  trani* 
fer  of,  or  charge  upon,  any  estate,  real  or  per- 
sonal, ♦  ♦  ♦  with  intent  to  delay,  hinder,  or 
defraud  creditors,  purchasers,  or  other  persons, 
of  or  from  what  they  are  or  may  be  lawfully  en- 
titled to,  shall  as  to  such  creditors,  purchasers, 
or  other  persons,  their  representatives  or  as- 
signs, be  void.** 

This  is  an  old  statute,  being  first  enacted 
by  the  General  AssemUy  of  Virginia  in  1785, 
and  copied  by  this  state  from  the  Code  of 
that  state.  It  will  be  noted  that  the  terms 
defining  the  class  of  persons  as  to  whom 
gifts  and  fraudulent  conveyances,  etc.,  are 
void,  are  broad  and  comprehensive.  It  uses 
the  words,  '^creditors,  purchasers  and  other 
persons,"  and  defines  their  claims  as  "what 
they  are  or  may  be  lawfully  entitled  to." 
But  for  many  years  thereafter,  and  prior 
to  the  enactment  of  section  2  of  chapter  133 
of  our  Ck)de,  which  appears  first  to  have 
become  the  law  of  Virginia  on  the  adoption 
of  the  Revised  Code  of  1849,  as  section  2  of 
chapter  179,  a  creditor  at  large  could  not 
maintain  a  suit  in  equity  to  avoid  a  fraudu- 
lent transfer  or  charge  upon  his  debtor's 
land.  It  was  necessary  for  him  to  reduce 
his  demand  to  judgment  or  decree,  before 
he  could  maintain  such  a  suit.  Chamber- 
layne  v.  Temple,  2  Rand.  384,  14  Am.  Dec. 
786,  and  Tate  v.  Liggat,  2  Leigh,  84.  But 
this  later  statute  dispenses  with  that  ne- 
cessity, and  allows  him  to  bring  his  suit  wil^- 
out  waiting  to  get  a  judgment  at  law,  pro- 
vided he  then  has  a  right  to  demand  pay- 
ment of  his  debt  or  claim.  Tuft  v.  Pickering, 
28  W.  Va.  330.  If  he  is  successful  in  having 
the  conveyance  avoided,  the  statute  gives 
him  a  lien  upon  the  land  for  his  debt  from 
the  commencement  of  his*  suit  Guggenheim- 
er  V.  Lockridge,  39  W.  Va.  457,  19  S.  B.  874. 
The  statute  also  expressly  provides'  that  in 
such  suit  he  shall  have  all  relief  in  respect  to 
said  estate  that  he  would  be  entitled  to  after 
obtaining  a  Judgment  or  decree  for  a  claim. 
It  IS'  therefore  competent  for  a  court  of  equi- 
ty to  ascertain  and  decree  the  amount  of  a 
purely  legal  demand,  which  becomes  a  lien 
on  the  property  fraudulently  conveyed,  and 
subject  it  to  the  satisfaction  of  such  decree, 
provided  only  that  the  da^  is  payable  at 
the  institution  of  the  suit.  Frye  v.  Miley, 
64  W.  Va.  824,  46  S.  E.  136.  The  evident 
purpose  of  section  2,  c  138,  Barnes'  Code, 
was  to  give  to  that  class  of  persons,  as  to 
whom  a  gift  or  fraudulent  transfer  of  prop- 
erty by  a  debtor  is  made  void,  a  more  speedy 
remedy,  and  the  term  "creditor,"  as  therein 
employed,  includes  any  person  who  has,  at 
the  time  of  such  gift  or  fraudulent  convey- 
ance, a  valid  elaim  or  demand  against  such 
fraudulent  grantor,  founded  on  contract. 
Hogg,  in  his  work  on  Equity  Principles, 
1 183,  says: 

"Under  this  statute  any  creditor  at  large  of 
the  fraudulent  debtor,  without  respect  to  the 
form  or  character  of  the  debt,  may  maintain  a 
suit  to  set  aside  a  oonveyance  as  fraudulent  as 


to  him,  even  tfaongh  the  claim  be  an  unliquSdated 
one  founded  upon  no  certainty  as  to  the  amount 
of  the  damages  claimed.** 

In  Burton  v.  Mills  et  al.,  78  Va.  468,  this 
identical  statute  was  held  to  Include  a  per- 
son having  a  right  of  action  for  breach  of 
marriage  promise;  and  in  Garr  v.  Davis,  64 
W.  Va.  622,  63  S.  E.  326,  20  L.  R.  A.  (N.  S.) 
58,  16  Ann.  Gas.  1031,  this  court  decided  that 
a  surety  or  bail  on  a  criminal  recognizance, 
against  whom  an  execution  on  the  recogni- 
zance had  been  awarded,  although  it  appear- 
ed he  was  indemnified  against  loss  or  dam- 
age on  account  of  his  suretyship,  could  main- 
tain a  bill  In  equity  to  avoid  a  fraudulent 
conveyance  made  l^  his  indemnitor,  without 
first  paying  the  recognizance  debt.  Point  3 
of  the  syllabus  in  that  case  defines  the  term 
"creditor"  within  the  meaning  of  chapter  74 
of  our  Code,  as: 

"Any  one  who,  but  for  a  deed  made  to  defraud 
creditors,  would  have  right  to  subject  the  prop- 
erty to  his  demand.** 

See,  also,  Harris  ▼*  Harris,  23  Grat  737; 
20  Cyc*  430. 

Our  conclusion  is  that  plaintiffs  had  a 
right  to  bring  this  suit  in  equity  to  avoid  the 
conveyances  as  to  their  claim,  even  though 
it  was  one  for  unliquidated  damages  grow- 
ing out  of  an  alleged  breach  of  contract,  and 
the  chancellor  in  anich  proceedings  could 
ascertain  and  decree  the  amoimt  to  which 
they  were  entitled  and  enforce  the  same 
against  the  land.  Of  course,  if  plaintiffs 
were  not  successihil  in  establishing  the  al- 
leged fraud,  their  entire  suit  would  fail. 
Jurisdiction  In  equity  is  based  on  the  ground 
of  fraud,  a  well-recognized  ground  of  equity 
jurisdiction.  That  plaintiffs*  daim  is  one 
for  unliquidated  damages  does  not  deny 
equity  jurisdiction  for  the  fraud,  but  the 
ascertainment  of  the  damages  becomes  an  in- 
cidental matter  in  the  course  of  administer- 
ing complete  relief.  In  fact  since  the  enact- 
ment of  section  2,  c.  133,  most  suits  of 
this  character  are  brought  on  demands  which 
are  purely  legal,  but  "equity,  having  jurisdic- 
tion because  of  the  fraud,  grants  complete 
relief  when  the  fraud  is  proven. 

[2]  It  cannot  be  said  that  defendant  is 
improperly  denied  the  right  of  trial  by  jury. 
ESquity  Jurisdiction  on  the  ground  of  fraud 
is  an  ancient  one,  older  than  the  Constitu- 
tion, and  therefore  section  2,  c.  133, .  does 
not  deny  defendant  the  right  of  trial  by  Jury 
by  conferring  on  a  court  of  equity  a  Jurisdic- 
tion which  it  did  not  have  when  the  Consti- 
tution was  adopted.  •  Moreover,  defendant 
has  brought  about  the  situation  by  his  own 
voluntary  and  fraudulent  act  and  has  no  right 
to  complain.  Cheuvront  v,  Horner,  62  W. 
Va.  476,  59  S.  B.  964;  CecU  v.  Clark,  44  W. 
Va.  659,  30  S.  E.  216;  Broderidc  v.  Broderick, 
28  W.  Va.  378. 

|j3]  W.  R.  Scott  lived  with  his  father. 
His  testimony  was  not  taken.  Neither  the 
terms  of  the  alleged  agreement  between  him 
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and  his  father,  nor  the  amount  of  money 
famished  by  him  on  the  purchase  price  of 
the  land  Is  proven.  Neither  Is  it  shown 
what  his  father  paid  for  the  land.  The  court 
was  Justified  in  reaching  the  conclusion  that 
the  conveyance  to  him  was  a  gift  It  was 
made  the  1st  day  of  January,  1916,  after  the 
contract  between  plaintiffs  and  his  father 
was  made.  Plaintiffs  were  therefore  credi- 
tors of  Scott  at  the  time  he  made  the  convey- 
ance within  the  meaning  of  section  1,  c 
74,  Code.  The  contract  was  a  subsisting  one 
at  the  date  of  the  gift,  although  plaintiffs' 
right  to  demand  damages  for  its  breach  may 
not  then  have  accrued.  The  burden  was 
on  W.  R.  Scott  to  prove  that  he  paid  a  valu- 
able consideration  for  the  land,  and  he  made 
no  attempt  to  do  so.  Being  voluntary,  the 
conveyance  was  void  for  that  reason,  whether 
or  not  the  grantee  had  knowledge  of  the 
grantor's  fraudulent  intent,  and  being  prior 
creditors  and  having  brought  their  suit  with- 
in five  years  after  the  conveyance,  plaintiffs 
properly  prevailed.  What  is  said  respect- 
ing the  conveyance  to  the  son  applies  with 
equal  force  to  the  conveyance  from  the  son 
to  his  mother.  Moreover,  she  was  a  pen- 
dente lite  purchaser,  and  hence  could  not 
acquire  rights  which  would  defeat  any  prop- 
er decree  against  the  parties  to  the  first 
conveyance. 

Respecting  the  terms  of  the  agreement  the 
testimony  is  conflicting.  Plaintiffs  both 
swear  the  contract  covered  the  sawing  of  aU 
the  timber  on  defendant's  land,  a  tract  of 
about  67  acres.  It  was  impracticable  to  saw 
it  all  at  one  set,  the  timber  being  situated 
on  both  sides  of  a  ridge.  Defendant  was  to 
cut  the  timber  and  put  the  logs  on  the  skid- 
way  at  the  mill.  Before  all  the  timber  was 
cut  a  controversy  arose  as  to  who  should 
move  the  mill  to  the  second  set,  and  the  mat- 
ter was  referred  to  Mr.  George  Smith,  who 
was  the  witness  to  the  oral  contract  He 
says  nothing  was  said  in  his  presence  by  the 
parties  in  regard  to  the  matter.  That  de- 
fendant sold  a  part  of  the  standing  timber, 
not  accessible  to  the  mill  at  the  first  set,  to 
another  man,  and  thereby  put  it  out  of  his 
power  to  comply  with  the  contract,  if  it  em- 
braced the  sawing  of  all  his  timber — and 
the  weight  of  the  testimony  is  to  that  effect 
— Is  not  denied.  Defendant  does  deny,  how- 
ever,, that  he  agreed  to  move  the  mllL 

[4]  Plaintiffs'  testimony  respecting  their 
damages  is  very  general  and  indefinite. 
They  both  estimate  their  damage  at  $782.50, 
made  up  of  the  following  items:  Loss  of  ties, 
about  $225;  moving  the  milV$60;  loss  occa- 
sioned by  defendant's  refusal  to  i>ermlt  them 
to  saw  all  his  timber,  $197.50;  and  loss  of 
profits  they  would  have  made  on  sawing 
timber  for  others  at  the  same  set,  $300. 
The  circuit  court  decreed  them  only  $156  of 
that  amount.  Just  how  it  arrived  at  that 
sum  does  not  appear  from  the  decree,  nor 
are  we  able  to  determine  from  the  evldenca 


It  does  not  appear  which  Items  the  chancellor 
allowed,  or  that  he  rejected  all  of  any  one 
of  theuL     If  we  assume  he  foond  that  it 
was  defendant's  duty  to  move  the  mill,  there 
is  no  testimony  respecting  the  cost  of  moving 
it.    Plaintiffs  moved  it  themselves  onto  the 
lands  of  one  Bruffey,  near  defendant's  line, 
where  they  claim  the  agreement  provided  the 
second  set  was  to  be,  because  there  was  not 
suflSdent  water  on  defendant's   land.     But 
neither  of  them  undertakes  to  say  what  it 
cost  or  how  long  it  took  them  to  move  it. 
Therefore  this  item  should  be  excl<aded  for 
want  of  evidence  to  prove  it.    Defendant  did 
not  guarantee  to  plaintiffs  that  other  people 
would  furnish  them  timber  to  be  sawed.    The 
matter  of  sawing  for  others  was  talked  over 
at  the  time  the  contract  was  made,  and  de- 
fendant simply  gave  permission  to  plaintiffs 
to  saw  timber  for  his  neighbors,  and  stated 
that  all  of  them,  except  one  Blake,  might 
haul  their  timber  to  the  mill  across  his  land. 
But  he  is  not  responsible  for  any  loss  to  plain- 
tiffs on  this  account.    It  was  merely  a  mat- 
ter of  Inducement  and  no  part  of  his  under- 
taking.    Neither  does  the  evidence  support 
the  claims  for  $225  for  ties  lost  and  $197.50 
for  not  allowing  plaintiffs  to  saw  all  of  de- 
fendant's timber.    Their  figures  are  made  up 
from  general  statements  alleged  to  have  been 
made  to  plaintiffs  by  defendant  concerning 
the  estimated  quantity  of  lumber  and  ties  on 
the  land,  before  the  contract  of  sawing  was 
entered  into,  and  are  denied  by  defendant. 
Plaintiffs  went  over  the  land  shortly  before, 
and  examined  the  timber  with  a  view  of  buy- 
ing it,  but,  not  agreeing  on  the  price,  the;; 
later  contracted  to  saw  it     They  evidently 
had  as  good  an.  opportunity  as  defendant  to 
estimate  the  quantity  of  timber.    It  is  shown 
by  the  testimony  of  G.  M.  Williams,  who, 
at  the  instance  of  defendant,  went  over  that 
part  of  the  tract  on  which  the  timber  was 
left  standing  when  plaintiffs  ceased  to  saw, 
that  only  64,000  feet  of  timber  and  25  rail- 
road ties  had  been  left    At  that  time  most  of 
the  timber  had  been  severed  and  cut  into  logs 
by  the  man  to  whom  defendant  had  sold  it, 
and  Williams  says  he  scaled  the  logs  and 
foimd  they  contained  44,400  feet,  and  made 
a  careful  estimate  of  the  standing  timber 
by  counting  each  tree,  and  estimating  the 
number  and  size  of  logs  in  each,  and  found 
it  would  not  exceed  10,000  feet    He  was  a 
man  of  some  15  or  20  years'  experience  in  the 
sawmill  and  lumber  business.    His  testimony 
is  the  only  definite  and  reliable  evidence  to 
prove  the  quantity  of  timber  and   ties  not 
sawed.    W.  K.  Good  testified  it  cost  them  $2 
per  M.  to  saw  the  timber,  thus  showing  the 
profit  plaintiffs  would  have  made  on  each  &f. 
feet  sawed  to  be  $1.50,  and  he  says  the  cost 
of  saw^ing  ties  was  8  cents  and  the  cost  of 
hauling   them    to  the  railroad,    which   was 
about  six  miles  away,  15  cents,  and  that  they 
were  worth,  delivered  at  the  railroad,  50 
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cents  to  55  cents.  Hence  their  loss  per  tie 
was  not  over  17  cents,  or  $4.25  for  the  25  ties; 
and  the  loss  of  profits  on  sawing  the  timber 
$1.50  per  M.,  as  they  were  to  receive  $3.60 
per  M.  for  sawing,  or  $81,  thus  making  their 
loss  or  damage  all  together  only  $85.25.  This 
is  as  much  as  the  evidence  shows  plalntlfTs 
were  Justly  entitled  to  recover.  The  decree 
will  be  corrected  to  this  amount  as  of  the 
date  of  Its  rendition,  and,  as  thus  corrected, 
will  be  afflrmed.  The  correction  In  favor  of 
appellant  being  less  than  the  Jurisdictional 
amount  in  this  court,  appellees  have  sub- 
stantially prevailed  and  are  therefore  entitled 
to  their  costs.  Wallace  v.  Leroy,  57  W.  Va. 
263,  50  S.  E.  243,  110  Am.  St  Rep.  777. 

(82  W.  Va,  323) 

FERGUSON  V.  OHIO  VALLEY  ELEX)TRIC 
RY.  00.     (No.   3398.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  23,  1918.) 

fSyllahua  hy  the  Court.) 

Stbeet  Railroads  ^s>i  12(1)— Person ai.  In- 
jury—Burden  OP  Proof. 
In  an  action  for  personal  injuries  the  bur- 
den of  showinfr  actionable  negligence  on  the 
part  of  the  defendant  as  alleged  is  upon  the 
plaintiff,  failing  in  which  he  is  not  entitled  to  a 
verdict  and  judgment  for  tho  ixuuries  sustained. 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  W.  V.  Ferguson  against  the  Ohio 
Valley  Electric  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Strlckllng  &  Strickling,  of  Huntington,  for 
plaintiif  in  error.  Daugherty  k  Riggs,  of 
Huntington,  for  defendant  in  error. 

MILLER,  J.  In  an  action  for  personal  In- 
jurl^vS,  the  result  of  the  alleged  negligence 
of  the  defendant  in  oi>eratlng  one  of  its  cars 
on  Eleventh  Avenue,  in  the  city  of  Hunting- 
ton, where  plaintiff  was  attempting  to  cross 
from  the  north  to  the  south  side  of  said  ave- 
nue, striking  him  and  doing  him  the  Injuries 
of  which  he  complains,  he  obtained  a  verdict 
and  judgment  for  $2,500.00. 

We  find  no  error  In  the  giving  or  refusing 
of  instructions,  with  one  exception.  As  the 
evidence  stood  at  the  close  of  the  trial  we 
think  the  court  erred  in  denying  to  defendant 
the  peremptory  Instruction  to  the  jury  to  re- 
turn a  verdict  in  its  favor.  The  instruc- 
tions given  fairly  covered  the  different  the- 
ories of  the  parties,  and  if  the  evidence  had 
been  sufficient  to  support  the  verdict  there 
should  be  no  reversal.  But  as  we  view  the 
evidence  no  negligence  on  the  part  of  the  de- 
fendant is  shown  justifying  the  verdict 

At  the  time  of  his  injuries  plaintiff  was  a 
man  sixty-seven  years  of  age.  Eleventh  Av- 
enue was  thirty  feet  In  width  from  curb  to 
curb.  When  struck  by  the  car  plaintiff  was 
attempting  to  cross  from  the  north  to  the 


south  side,  not  at  a  street  crossing,  but  at 
an  intermediate  point  between  Sixteenth 
and  Ehn  Streeta  The  car  that  Injured  him 
had  just  turned  out  of  Sixteenth  Street  into 
Eleventh  Avenue,  and  was  going  east  at  a 
slow  speed*  due  to  a  wagon  and  an  auto- 
mobile in  the  way  and  trouble  with  little 
children  playing  there  on  previous  trips. 
Coming  in  the  opposite  direction  on  the 
north  side  of  the  street  was  a  large  dump 
wagon  close  to  the  track,  and  back  of  It  and 
going  in  the  same  direction  was  an  automo- 
bile, and  all  of  the  witnesses  with  perhaps 
one  exception  concur  in  saying  that  the 
street  car,  dump  wagon,  autorooblle»  and  the 
plaintiff,  met  on  the  avenue  near  the  same 
point.  Plaintiff  himself  when  examined  as 
a  witness  remembered  little  as  to  what  had^ 
taken  place.  All  the  witnesses  to  the  transr 
action  said  plaintiff  started  to  cross  after 
the  dump  wagon  had  passed  and  that  after 
reaching  the  north  rail  of  the  track  he  step- 
ped back  about  six  feet,  as  if  he  had  observ- 
ed the  oncoming  car  and  to  avoid  it;  that 
then  the  horn  of  the  approaching  automobile 
was  blown,  and  seeing  It,  and  as  if  to  avoid 
it,  he  threw  up  his  hand  and  stepped  for- 
ward onto  the  track  in  front  of  the  car  and 
was  struck  by  it  and  injured.  Plaintiff's 
evidence  is: 

"I  suppose  I  got  scared  or  stepped  back,  or 
something.  I  never  seen  the  street  car  at  all, 
and  I  don't  recollect  a  thing  about  it;  I  don't 
recollect  when  it  struck  me." 

When  asked  what  attracted  his  attention 

he  said: 

'*Thc  automobile,  I  suppose  it  must  have  been 
that.  ♦  ♦  ♦  I  couldn't  tell  you;  as  I  said 
before,  I  don't  recollect  anything  only  I  do 
recollect  the  automobile,  just  merely  do  recol- 
lect it,  that  is  all.' 


ff 


Just  how  far  the  dump  wagon  had  gotten 
beyond  the  place  of  the  accident  Is  various- 
ly estimated  by  the  witnesses.  Howes,  a 
witness  for  plaintiff,  who  had  been  talking 
to  plaintiff  when  he  started  to  cross  the 
street,  says  the  wagon  was  one  hundred  and 
twenty  feet  away  from  the  front  end  of  the 
car  when  It  hit  Ferguson,  and  that  there  was 
nothing  between  the  car  and  plaintiff.  On 
cross-examination  he  says  that  Ferguson 
was  a  couple  or  three  lots  west  of  where  he 
was  struck  when  be  first  stepped  upon  the 
track,  that  he  then  stepped  back  off  the 
track,  and  that  when  he  stepped  back  on  the 
track  on  the  approach  of  the  automobile  and 
in  front  of  the  car  he  was  only  about  six 
feet  ahead  of  the  car,  and  that  when  he  step- 
ped back  the  first  time  he  was  about  six  and 
a  half  feet  from  the  track;  that  when  the 
car  hit  him  he  was  standing  with  one  foot 
on  the  rail  and  the  other  about  a  foot  and 
a  half  off  the  rail  looking  right  at  the  car, 
when  hearing  the  automobile  he  threw  up 
his  hands,  looked  first  at  the  automobile, 
then  at  the  street  car,  and  then  almost  im- 
mediately he  was  struck.    To  show  negli- 


^s»For  oUier  cAses  see  tame  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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gence  of  the  defendant,  plaintiff  relied  main- 
ly on  the  evidence  of  the  witness  Richerts, 
who  was  standing  on  the  south  side  of  the 
avenue  at  the  time  of  the  accident.  His 
evidence  as  to  the  relative  positions  of  plain- 
tiff, the  dump  wagon,  and  the  automobile, 
just  before  and  at  the  time  of  the  accident, 
is  very  unsatisfactory.  He  says,  for  exam- 
ple, that  when  the  automobile  was  forty  feet 
east  of  Ferguson  he  was  between  the  curb 
and  the  track;  while  Gasto,  in  charge  of  the 
automobile,  a  witness  for  plaintiff,  says  Fer- 
guson was  stepping  off  the  curb  when  he 
was  forty  feet  from  him  and  blew  his  horn, 
and  that  he  then  got  out  of  his  way  by  step- 
ping on  the  track,  when  the  car  hit  him. 
He  further  says  that  when  starting  across 
the  street  ("erguson  came  on,  he  should  say, 
to  within  a  foot  and  a  half  of  the  street  car 
track,  and  that  on  stepping  it  off  afterwards 
he  found  that  the  street  car  at  that  time 
was  about  two  hundred  and  twenty-five  feet 
from  where  Ferguson  stood.  But  when  ask- 
ed what  Fergusen  did  when  the  automobile 
blew,  he  says: 

"He  started  from -the  north  side  to  the  south 
side,  but  he  was  excited,  I  would  judge,  from 
my  opinion,  that  be  either  thought  one  or  the 
other  was  going  to  hit  him,  and  he  started 
back  and  seen  he  could  not  make  it  back  to  the 
curb,  and  when  he  turned  back  to  go  to  the 
north  side  of  the  street,  the  street  car  was  right 
up  on  top  of  him  and  he  throwed  it  up  and 
the  car  hit  him;  he  had  no  chance  to  go  ei- 
ther way ;   he  was  wedged  right  in  there." 

It  was  quite  manifest  that  this  witness 
had  his  facts  much  confused  and  in  conflict 
If  as  he  says  Ferguson  after  starting  across 
the  street  had  come  to  within  a  foot  and  a 
half  of  the  track  and  at  which  time  the  car 
was  two  hundred  and  twenty-five  feet  from 
him,  he  could  not  have  been  in  the  precarious 
situation  he  described  for  we  know  that  if 
the  car  was  that  distance  away  Ferguson 
would  have  had  plenty  of  time  to  get  to  the 
south  side  of  the  avenue  before  the  car  arriv- 
ed. The  car  was  going  slowly,  not  over  four 
or  five  miles  per  hour,  and  while  the  car  was 
traveling  two  hundred  and  twenty-flve  feet 
he  would  manifestly  have  had  ample  time  to 
get  safely  to  the  south  side  of  the  street,  only 
fifteen  feet  away,  and  to  a  place  of  safety. 
The  witness  says  he  called  to  him  and  that  he 
apparently  did  not  hear  him,  and  that  he  saw 
he  was  going  to  get  hit.  If  the  car  had  been 
two  hundred  and  twenty-five  feet  away,  when 
Ferguson  reached  the  track  the  witness 
would  have  had  ample  time  to  have  reached 
and  rescued  Ferguson  from  danger.  More- 
over, all  the  other  witnesses  say,  and  we  do 
not  think  this  witness*  evidence  substantial- 
ly contradicts  them,  that  after  plaintiff  reach- 
ed the  track  in  the  first  instance  he  stepped 
back,  Richerts  says  a  foot  and  a  half,  the 
others  six  to  six  and  a  half  feet,  a  safe  dis- 
tance from  the  track,  and  that  when  the  auto- 
mobile sounded  its  horn,  and  in  his  excite- 
ment he  stepped  back  on  the  track  In  front 


r  of  the  car  when  It  was  not  over  six  feet  from 
him.  If  he  was  six  or  six  and  a  half  feet 
from  the  trade  he  was  In  no  danger  of  being 
hit,  and  if  the  motorman  on  the  car  did  or 
should  have  seen  him  step  back  to  a  place  of 
safety,  he  had  the  right  to  assume  that  he 
would  remain  there  until  the  car  had  passed 
him  before  attempting  to  cross  the  track, 
and  no  negligence  can  be  imputed  to  him  for 
not  stopping  the  car.  Upon  no  view  of  ^e 
plaintiUTs  evidence  does  it  in  our  o];^ni<m 
make  out  even  a  prima  facie  case  of  action- 
able negligence  against  the  defendant,  nor  is 
plaintifTs  evidence  aided  by  that  of  defend- 
ant; quite  the  ccmtrairy.  The  motorman 
says,  and  he  is  corroborated  in  part  by  the 
conductor,  and  by  the  physical  facts  and 
circumstances,  that  he  approached  the  place 
of  the  accident  cautiously  and  by  continu- 
ously "donglng  the  bell,*'  that  he  did  not  see 
Ferguson  until  he  emerged  from  behind  the 
dump  wagon  just  before  the  car  struck  him, 
that  he  at  once  cut  off  the  power,  applied 
the  regular  and  emergency  brakes,  and 
brought  the  car  to  a  stop  within  half  a  car 
length,  and  did  all  he  could  after  observing 
plaintiff  who  had  been  out  of  his  view  until 
just  at  the  instant  he  emerged  from  behind 
the  dump  wagon.  We  can  not  see  what  the 
motorman  could  have  done  that  he  did  not 
do  to  avoid  injuring  plaintiff.  So  far  as  the 
defendant  is  concerned  it  seems  to  have  been 
a  case  of  unavoidable  accident  The  plain- 
tiff professes  not  to  have  seen  the  oncoming 
car,  but  if  it  was  visible  he  should  have 
seen  it  It  ou^t  to  have  been  as  much  in 
his  view,  as  he  was  in  that  of  the  motorman. 
If  he  saw  the  car  it  was  negligence  on  his 
part  after  ste|^lng  back  to  again  thrust  him- 
self in  front  of  the  car  on  the  ttack,  as  his 
witnesses  all  say  he  did,  when  it  was  within 
a  few  feet  of  him.  ,  How  was  the  motorman 
to  anticipate  he  would  do  that  That  he 
became  confused  by  the  noise  and  approach 
of  the  automobile  Is  highly  probable,  but 
negligence  .could  not  be  Imputable  to  the 
motorman  on  this  ground,  unless  he  saw  or 
should  have  seen  him  In  that  condition  in 
time  to  avoid  Injuring  him  and  failed  to  do 
so.  Plaintiff  who  had  the  burden  must  fall 
we  think  for  want  of  sufficient  proof  to 
establish  negligence  on  the  part  of  defendant 
The  judgment  below  will,  therefore,  be 
reversed,  the  verdict  set  aside*  and  the  case 
remanded  for  a  new  trial. 

(82  W.  Va.  K6) 
WYATT  V.  ORIDELLA.     (Na  3106.) 

(Supreme  Court  of  Appeals  of  West  Virginia- 
April  23,  1918.) 

(Syllabus  by  the  OdurtJ 

1.  Malicious  Pbosectttion  «3=>8  —  Right  or 

Action— Cause  op  Pbosecutiok- 
In  a  civil  action  for  malicious  prosecution 
upon  a  criminal  charge  before  a  justice  of  the 
'peace,  in  order  for  the  plaintiff  to  recover,  il 
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mast  be  shown  that  the  defendant  was  the  prox- 
imate and  efficient  cause  of  such  prosecution. 

2.  MAI.IOIOUB  Prosecution  ^=»34  —  Rioht 
OF  AonoN— Tebmination  of  Pbosecution. 
In  a  suit  for  malicious  prosecution  upon  a 
warrant  issued  by  a  justice  of  the  peace,  in 
order  for  the  plaintiff  to  recover,  it  must  be 
made  to  appear  that  the  criminal  proceeding 
has  been  terminated,  either  by  the  tnal  and  ac- 
quittal of  the  defendant  therein,  or  by  the  dis- 
missal of  the  warrant  by  the  justice  for  want  of 
prosecution,  or  for  some  other  reason. 

Error  to  Circuit  CJourt,  McDowell  County. 

Action  for  malicious  prosecution  by  S.  D. 
Wyatt  against  Arthur  Gridella.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
.Affirmed. 

C.  C.  Payne  and  S.  M.  B.  CouUing,  both 
of  Tazewell,  Va.,  Litz  &  Harman,  of  Welch, 
and  Sanders  &  Crockett  and  A.  6.  Fox,  all 
of  Bluefleld,  for  plaintiff  in  error.  Ander- 
son, Strotber,  Hughes  &  Curd,  of  Welch,  and 
Chapman,  Peery  &  Buchanan,  of  Tazewell, 
Va.,  for  defendant  in  error. 

BITZ,  J.  This  is  a  suit  to  recover  dam- 
ages for  an  alleged  malicious  prosecution  of 
the  plaintiff  xxpon  a  warrant  charging  him 
with  larceny  *  Upon  the  trial  in  the  circuit 
court  it  was  shown  that  a  warrant  had  been 
issued  by  a  Justice  of  the  peace  of  McDowell 
county,  charing  the  plaintiff  with  the  lar- 
ceny of  a  quantity  of  dynamite  belonging 
to  the  defendant,  of  the  value  of  $18;  that 
the  plaintiff  had  been  arrested  upon  this 
warrant  and  placed  in  jail  where  he  was 
held  for  a  few  hours»  and  by  the  constable 
released.  He  subsequently  appeared  before 
the  justice  of  the  peace,  who  issued  the  war- 
rant, but  no  trial  was  had  thereon;,  in  fact, 
no  proceedings  whatever  were  had  in  regard 
thereta  He  says  that  he  has  been  living  in 
the  county  ever  since  the  warrant  was  is- 
sued, and  that  he  has  never  been  arrested 
again  thereon,  nor  does  it  appear  that  the 
warrant  has  ever  been  dismissed  or  disposed 
of  before  the  justice  of  the  peace.  The  war- 
rant itself  has  been  lost,  and  could  not  be 
introduced  in  evidence.  An  attempt  was 
made  to  show  that  the  warrant  was  issued 
upon  information  furnished  by  the  defend- 
ant. The  qpnstable  who  executed  it  testifies 
that  he  thinks  the  warrant  showed  upon 
whose  information  it  was  Issued,  and  that  as 
well  as  he  can  remember  it  was  upon  the 
complaint  of  the  defendant  The  plaintiff 
testifies  that  the  constable  read  the  warrant 
to  him ;  that  he  could  not  read  himself;  and 
that  it  contained  the  name  of  the  defendant, 
but  it  is  not  quite  clear  from  his  testimony 
in  just  I  what  connection  the  defendant's 
nam^  was  used  in  the  warrant.  The  plain- 
tiff further  testifies  that  he  was  not  guilty  of 
the  charge  against  him,  and  introduced  some 
evidence  tending  to  show  that  he  is  a  man  of 
good  reputation.  Upon  this  showing  the 
court  below  excluded  the  plaintiff's  evidence 
and  directed  a  verdict  for  the  defendant  for 


the  reason  that  the  evidence  did  not  anffl* 
dently  connect  the  defendant  with  the  is- 
suance of  the  warrant,  and  for  the  further 
reason  that  the  evidence  did  not  show^  that 
the  criminal  charge  against  the  plaintiff  had 
ever  been  disposed  of. 

[1]  It  is  fundamental  that  in  order  to 
maintain  a  suit  of  this  character  it  must  be 
made  to  appear  in  some  way  that  the  de- 
fendant instigated  or  set  on  foot  the  alleged 
maliciouB  prosecution.  Vinal  v.  .Core  & 
Compton,  18  W.  Va.  1;  18  B.  C.  L.  17,  etc; 
26  Cyc.  17.  Does  the  evidence  in  this  case 
show  that  the  defendant  was  the  responsible 
cause  of  the  prosecution?  The  only  testi- 
mony in  any  wise  tending  to  connect  him 
therewith  is  the  testimony  of  the  constable 
that  his  recollection  is  that  the  warrant 
showed  that  it  was  issued  upon  the  infor- 
mation of  the  defendant,  and  the  plaintiff's 
statement  that  when  the  constable  read  the 
warrant  to  him  it  contained  the  defendant's 
name.  The  constable's  testimony  is  vague  and 
inconclusive,  and  the  plaintiff's  statement 
upon  this  question  is  only  hearsay  of  a  very 
unsatisfactory  and  uncertain  character.  It 
is  shown  that  the  warrant  itself  is  lost.  If 
it  was  issued  upon  the  complaint  of  any  one, 
such  complaint  is  not  produced  and  offered 
in  evidence,  nor  is  its  absence  accounted  for. 
The  justice  of  the  peace  who  issued  the  war- 
rant was  present  as  a  witness  in  court,  and 
it  is  not  shown  by  him,  or  attempted  to  be 
shown  by  him,  at  whose  instance  he  issued 
the  warrant.  The  justice's  docket  was  pres- 
ent in  court,  and  it  may  be  assumed  that  it 
would  have  bhown  this  essential  fact  if  it 
had  been  introduced,  but  it  was  not  intro- 
duced in  evidence.  In  fact,  from  a  question 
asked,  wliich  the  court  declined  to  allow  to 
be  answered,  it  would  appear  that  the  jus- 
tice's docket  showed  that  the  warrant  was  is- 
sued upon  the  complaint  of  another  than 
the  defendant.  When  we  consider  that  the 
complaint  upon  which  the  warrant  was  is- 
sued is  unaccounted  for;  that  the  justice's 
docket  was  not  introduced  in  evidence;  that 
the  justice  of  the  peace  was  present  at  the 
trial  and  not  called  upon  to  testify  in  regard 
to  this  matter,  we  are  not  surprised  that  the 
learned  judge  came  to  the  conclusion  that 
the  inconclusive  and  unsatisfactory  state- 
ments of  the  constable  upon  this  phase  of  the 
case  were  not  sufficient  to  justify  submitting 
the  case  to  the  jury. 

[2]  Nor  does  it  appear  in  this  case  what, 
disposition  has  been  made  of  the  criminal 
chaise  ui)on  which  plaintiff  was  arrested. 
He  simply  shows  that  there  was  a  warrant 
charging  him  with  a  criminal  offense,  and 
that  he  has  never  been  tried  thereon. 
Whether  it  is  still  pending  before  the  jus- 
tice of  the  peace  does  not  appear.  It  is 
well  established  that  in  order  to  maintain  a 
suit  of  tjils  character  it  is  necessary  to  show 
that   the   criminal   prosecution   which  it  is 
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alleged  was  maliciaus  has  been  terminated, 
and  by  this  we  do  not  mean  to  say  that  it 
must  be  terminated  by  a  trial  of  the  person 
charged  with  the  oflPense,  but  if  not  termi- 
nated in  that  way  it  must  be  shown  that 
the.  warrant  or  the  indictment  has  either  been 
dismissed,  or  finally  disposed  of,  so  that  no 
further  prosecution  can  be  had  thereon.  It 
is  uniformly  held  that  a  trial  and  acquittal 
upon  the  charge  is  a  sufficient  showing  of  the 
termination  of  the  prosecution,  or  it  may  be 
shown  that  the  warrant  was  dismissed  for 
failure  to  prosecute,  as  in  the  case  of  Wal- 
dron  V.  Sperry,  53  W.  Va.  116,  44  S.  E.  283 ; 
or  it  may  appear  that  upon  a  trial  of  the  in- 
*dictment  <the  oouit  directed  a  dismissal 
thereof  because  of  the  insufficient  statement 
therein  of  the  alleged  offense,  as  in  the  case 
of  Bailey  v.  GoUehon,  76  W.  Va.  322,  85  S;  E. 
556,  723.  In  the  two  cases  last  above  re- 
ferred  to  the  termination  of  the  criminal 
prosecutions  in  the  way  indicated  would  not, 
perhaps,  bar  further  prosecutions  for  the 
same  offenses,  but  any  further  prosecutions 
nvpn  the  particular  warrant  and  indictment 
involved  in  those  cases  could  not  be  had,  and 
that  is  sufficient  In  this  case,  however,  it 
does  not  appear  that  the  warrant  upon  which 
the  plaintiff  was  arrested  has  ever  been  dis- 
posed of,  and  for  aught  the  record  shows 
the  plaintiff  may  yet  be  arrested  thereon 
and  tried  for  the  offense  charged  therein. 

There  is  no  error  in  the  Judgment  com 
plained  of»  and  the  same  is  affirmed. 


(82  W.  Va.  819) 
SHBLTON  v.   JOHNSTON.     (No.  8449.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  191&) 

(Syliahua  hy  the  Court.) 

1.  Covenants  ^=5>93— Warranty  of  Title— 
Failure  to  Pat  Taxes. 

Failure  of  a  grantor  to  pay  the  taxes  on 
tho  land  conveyed  charged  and  chargeable 
against  him  for  the  year  in  which  he  grants  the 
land  constitutes  a  breach  of  his  warranty  of 
title  in  his  deed. 

2.  Covenants  «=»108(1)  —  Breach  of  War- 
ranty of  Titlb— Estoppel. 

A  grantee  who  notifies  his  grantor  of  his 
omission  to  pay  the  taxes  on  the  land  granted, 
or  who  learning  of  his  neglect  to  do  so  calls 
upon  the  sheriff  before  the  land  is  returned  as 
delinquent  and  proposes  to  pay  the  taxes  there- 
on, and  is  presented  with  a  tax  ticket  made  out 
against  the  grantor  and  covering  about  the 
acreage  called  for  in  his  deed  and  pays  the 
same,  honestly  believing  that  the  taxes  so  paid 
cover  the  entire  tract  conveyed,  and  writes  the 
grantor  that  he  has  paid  the  taxes  on  the  land 
and  demands  from  him  reimbursement,  and 
which  demand  is  ignored  by  him,  is  not  estop- 
ped thereby  from  afterwards  alleging  and  prov- 
ing that  through  ignorance  founded  upon  in- 
nocent mistake  he  had  not  paid  the  taxes  on  a 
tract  separately  assessed  to  the  grantor  and  his 
wife  and  constituting  a  part  of  the  land  con- 
veyed. 


(Additional  SyllabuM  hy  Editorial  Staf.) 

3.  Estoppel  <S=>52— "Equitable  Estoppel" 
—Elements—*  'Willfully.  ' ' 
The  doctrine  of  "equitable  estoppel"  is  that 
where  one  by  his  words  or  conduct  wiJlfuDy 
causes  another  to  believe  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time;  but  the  word  ••will- 
fully" is  not  to  be  taken  in  the  limited  sense  of 
the  term  "maliciously"  or  "fraudulently."  nor 
does  it  imply  a  desire  to  produce  a  wrong  im- 
pression or  to  produce  a  particular  line  of  con- 
duct 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Equita- 
ble Estoppel;    Willfully.] 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  John  J.  Shelton  against  Lloyd  E, 
Johnston.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Woods  &  Martin,  of  Princeton,  for  appel- 
lant John  R.  Pendleton,  of  Princeton,  for 
appellee. 

MILLER,  J.  Upon  a  bill  with  attachment 
for  damages  for  an  alleged  breach  of  war- 
ranty in  a  deed  there  was  a  decree  for  plain- 
tiff and  for  a  sale  of  the  prc^erty  attadied 
to  satisfy  the  same. 

Defendant,  his  .wife  joining  therein,  by 
deed  of  September  7,  1912,  conveyed  to  plain- 
tiff a  farm  of  about  269  acres  situated  in 
Mercer  County.  The  breach  alleged  was  that 
defendant  had  not  paid  the  taxes  on  the  land 
conveyed  for  the  year  1912,  whereby  twenty 
acres  thereof  owned  by  and  assessed  sepa- 
rately to  defendant  and  his  wife  had  been 
returned  delinquent  and  sold  for  the  taxes 
of  that  year  by  the  sheriff  in  December,  1914, 
ana  purchased  by  one  Bee,  who  prior  to  this 
suit  had  obtained  a  deed  therefor,  thereby 
ousting  plaintiff  by  a  better  and  paramount 
title,  and  whereby  plaintiff  had  lost  the  same, 
and  right  of  action  had  accrued  to  him  upon 
the  warranty  of  title  in  his  deed. 

[1]  That  such  failure  on  the  part  of  a 
grantor  to  pay  taxes  accrued  against  land 
conveyed  prior  to  his  deed  and  whereby  the 
same  is  so  lost  to  the  grantee,  constitutes  a 
defect  of  title,  and  a  breach  of  the  warranty 
of  title,  is  well  settled  in  this  stata  Cain 
V.  Fisher,  57  W.  Va.  492.  50  S.  B.  752, 1015. 

[2]  The  only  material  defense  interposed 
by  defendant  was  that  plaintiff  was  estop- 
ped by  his  conduct  from  setting  up  as  a 
cause  of  action  the  non-payment  of  said  taxes 
and  consequent  loss  of  title  to  the  land.  The 
matter  of  estoppel  relied  on  is  that  a  short 
time  prior  to  the  delinquent  return  for  the 
year  of  1912,  plaintiff  wrote  defendant  that 
he  had  paid  the  taxes  for  that  year  on  said 
land,  and  requested  him  to  refund  the 
amount  so  paid,  and  that  relying  thereon, 
and  claiming  plaintiff  was  Indebted  to  him 
in  a  sum  in  excess  of  said  taxes,  hot  which 
plaintiff  denied,  he  made  no  reply  to  said 
demand  and  gave  the  matter  of  payment  of 


«=»For  other  cases  see  same  topic  and  KBY-NTJMBBR  in  all  Key-Numb«red  Digests  and  Indexes 


W.Va.) 


CROCKETT  V.  COHEN 


959 


said  taxes  no  farther  thought  ancl  made  no 
further  effort  to  pay  and  discharge  the  same^ 
but  alleges  that  but  for  such  representation 
by  plaintiff  he  would  have  looked  after  and 
paid  said  taxes,  and  would  not  have  permit- 
ted the  land  to  go  delinquent  and  be  sold  as 
alleged. 

The  evidence  is  that  prior  to  the  demand 
made  by  plaintiff  upon  defendant  to  be  re- 
imbursed the  taxes  paid  by  him  he  had  noti- 
fied him  through  an  agent  that  said  taxes 
were  unpaid,  and  calling  upon  him  to  pay 
the  same,  but  that  after  waiting  until  about 
the  date  for  making  the  delinquent  return 
he  called  upon  the  sheriff  and  finding  the  taxes 
still  unpaid,  and  in  order  to  save  his  farm 
from  delinquency  he  proposed  to  pay  the 
taxes  thereon,  and  was  presented  by  the 
sheriff  with  only  one  ticket,  covering  a  tract 
of  269  acres  charged  to  said  defendant,  and 
which  he  supposed  and  was  thereby  led  to 
believe  covered  the  entire  tract  called  for  by 
his  deed,  being  about  the  same  acreage ;  that 
he  did  not  know  that  the  said  twenty  acres, 
part  of  said  farm,  lying  in  another  district, 
was  so  separately  assessed,  but  on  the  in- 
formation so  obtained,  rested  on  the  belief 
that  the  whole  of  said  farm  was  covered  by 
the  tax  ticket  presented  by  the  sheriff  and 
paid  by  him  on  June  19,  1913,  and  knew 
nothing  to  the  contrary  until  after  the  said 
twenty  acres  had  been  sold  and  purchased  and 
deed  obtained  by  the  said  Bee  as  aforesaid. 

That  plaintiff  made  an  honest  effort  to  pay 
the  taxes  and  save  his  land  and  all  of  it 
from  forfeiture  is  not  controverted;  nor  is 
It  denied  that  when  he  afterwards  wrote  de- 
fendant notifying  him  of  such  payment  and 
demanding  reimbursement  therefor,  he  was 
acting  honestly  but  mistakenly  as  to  the 
twenty  acres  not  oovered  by  the  taxes  paid. 

[31  Is  plaintiff  now  in  this  suit  estopped 

from  alleging  that  he  did  not  pay  the  taxes 

on  the  twenty  acres?    We  think  not     The 

doctrine  of  equitable  estoppel,  as  stated  by 

Lord  Denman,  in  Pickard  v.  Sears,  6  Adolph. 

St  El.  469,  has  been  generally  adc^ted  in  both 

English  and  American  courts,  as  follows : 

*'Where  one  by  his  words  or  conduct  willfully 
causes  another  to  believe  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time."  Preston  v.  Mann, 
25  Conn.  118,  128. 

The  word  "wilfully"  as  the  authorities 
hold  is  not  to  be  taken  in  the  limited  sense 
of  the  term  "maliciously"  or  "fraudulently," 
nor  does  it  imply  a  desire  to  produce  a 
wrong  impression  or  to  produce  a  particular 
line  of  conduct.  Regardless  of  the  motive 
if  the  natural  consequences  of  one's  words, 
acts,  or  conduct  will  be  to  Influence  another 
to  change  his  condition,  and  to  act  upon 
that  belief  to  his  prejudice,  the  result  will 
be  to  estop  the  one  responsible  for  setting 
up  a  contrary  state  of  facts. 


doctrine  of  estopiiel  especially  concerns  con- 
science and  equity  that  ignorance  unaccom- 
panied with  culpability  of  any  kind  ought 
to  excuse  conduct  and  language  which  would 
otherwise  render  one  Justly  responsible  for 
the  injury  resulting  to  another.  In  16  Cyc 
733,  it  is  stated : 

''No  estoppel  arises  where  the  representation 
or  conduct  of  the  party  sought  to  be  estopped  is 
due  to  ignorance  founded  upon  innocent  mistake." 

See,  also,  Preston  v.  Mann,  supra ;  Brewer 
V.  Boston  &  Worcester  R.  B.  Corporation, 
5  Mete.  (46  Mass.)  478,  39  Am.  Dec.  6^. 
In  the  case  at  bar  the  only  object  plaintiff 
had  or  could  have  had  in  notifying  defend- 
ant of  his  payment  of  the  taxes  which  it 
was  the  duty  of  the  latter  to  pay,  was  to 
call  upon  him  for  reimbursement  thereof; 
there  was  no  intention  to  mislead  him,  or 
to  cause  him  to  act  or  to  omit  performance 
of  his  duty  and  obligation  to  pay  his  taxes. 
If  defendant  had  responded  to  plalntiff*s  de- 
mand and  not  ignored  It  and  wilfully  neglect- 
ed to  pay,  undoubtedly  he  would  have  learned 
that  the  taxes  paid  was  upon  only  a  part  of 
the  land  conveyed;  the  tax  ticket  which 
plaintiff  paid  would  have  been  demanded  by 
him,  as  evidence  of  payment  thereof,  or  if 
he  had  gone  to  the  sheriff's  office  as  it  was 
his  duty  to  do  he  would  have  learned  that 
the  taxes  on  the  twenty  acres  were  still  un- 
paid; and  in  discharge  of  his  duty  to  the 
state  and  to  plaintiff  he  was  bound  to  see 
that  his  taxes  were  paid.  Having  neglected 
both  obligations,  and  with  the  means  at  hand 
to  verity  the  facts,  was  he  excused,  and 
should  he  now  be  allowed  to  rely  on  the  in- 
nocent mistake  of  the  plaintiff?  We  answer 
no  upon  authority.  The  means  of  ascertain- 
ing the  facts  were  equally  open  to  both  par- 
ties. Onyx  &  Marble  Co.  v.  Miller,  74  W. 
Va.  686,  692,  82  S.  B.  1078 ;  Atkinson  v.  Plum, 
50  W.  Va.  104,  110,  40  S.  B.  587,  58  L.  R.  A. 

78a 

Our  conclusion  Is  that  the  plaintiff  is  not 
estopped  and  that  the  decree  should  be  af- 
firmed. 


But  the  authorities  all  agree  that  ad  this  cedent  agreement 


(82  W.  Va.  284) 
CROCKETT  V.  COHEN  et  al.    (No.  33720 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  23,  1918.) 

(SyllaluB  by  the  Oaurt.) 

QuTETiNO  Title  «=»7(2>— Cloud  on  Title— 
Second  Convetangb  bt  Gbantor. 
Where  negotiations  for  the  exchange  of  a 
seven-passenger  Interstate  tonring  car  for  a 
town  lot  and  a  note  for  $50  is  consummated  by 
a  delivery  and  acceptance  of  the  car,  deed  and 
note,  and  the  deed  and  note  are  returned  to  the 
grantor  solely  to  affix  and  cancel  the  necessary 
mternal  revenue  stamps,  and  in  the  meantime 
and  in  disregard  of  the  rights  of  the  grantee  the 
grantor  attempts  to  consummate  a  like  exchange 
with  another  dealer  in  automobiles  who  then 
had  notice  or  knowledge  of  the  antecedent  trans- 
action, equity  will  at  the  suit  of  the  firs't  gran- 
tee cancel  the  second  deed  as  a  cloud  upon  his 
title,  and  require  the  grantor  to  execute  and 
deliver  to  him  an  apt  and  proper  deed  for  the 
lot  in  accordance  with  the  terms  of  the  ante- 
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Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  John  li.  Crockett  against  Philip 
Cohen,  H.  Bowen  Qreever,  and  others.  De- 
cree for  plaintiff,  and  defendant  H.  Bowen 
Greever  appeals.    Affirmed  and  remanded. 

John  R.  DlUard,  of  Bluefield,  for  appel- 
lant. Geo.  Richardson,  Jr.,  of  Bluefleld,  for 
appellee. 

LYNCH,  J.  The  plaintiff,  a  dealer  In  au- 
tomobiles, In  1916  owned  a  seven-passenger 
Interstate  touring  car,  and  the  defendant 
Cohen  a  lot  In  or  near  the  city  of  Bluefield, 
and  they  entered  Into  negotiations  to  ex- 
change the  car  for  the  lot  and  $50,  the  traiss- 
actlon  to  be  evidenced  by  a  delivery  of  the 
car,  deed  and  note  In  due  form;  the  lat- 
ter being  the.  difference  agreed  upon  by  them 
between  the  values  of  the  properties.  Plain- 
tiff performed  his  part  of  the  agrreement. 
He  delivered  the  car,  and  swears  defendant 
delivered  the  deed  and  note  which  he  ac- 
cepted In  consummation  of  the  exchange,  but 
later  observing  the  lack  of  Internal  revenue 
stamps  required  by  law  for  the  validity  of 
the  papers,  he  returned  them  to  Cohen  to  af- 
fix and  cancel  the  stamps  as  so  required. 
Cohen  subsequently  entered  into  negotia- 
tions with  his  codefendant,  Greever,  a  busi- 
ness rival  of  the  plaintiff,  as  a  result  of 
which  they  also  agreed  to  make  a  similar  ex- 
change, an  automobile  for  the  lot,  which  they 
attempted  to  consummate  by  a  delivery  of 
the  car  and  deed;  and  plaintiff  having 
brought  this  suit  and  obtained  a  decree  can- 
celing the  deed  tg  Greever  as  a  cloud  upon 
his  title  to  the  lot  and  requiring  Cohen  to 
make,  execute,  and  deliver  an  apt  and  prop- 
er deed  therefor,  Greever  alone  prosecutes 
this  appeal;  the  chief  ground  insisted  upon 
for  reversal  being  the  insufficiency  of  the 
evidence  to  show  knowledge  on  his  part  of 
the  pendency  and  consummation  of  the  ante- 
cedent negotiations  between  the  plaintiff  and 
Cohen. 

This  defense  cannot  successfully  be  sus- 
tained upon  any  reasonable  aspect  or  view 
of  the  facts  proved.  No  doubt  of  any  sub- 
stantial character  can  arise  of  the  complete 
execution  of  the  antecedent  contract  There 
was  a  complete  delivery  of  the  touring  car 
and  the  deed  and  note  on  the  3d  or  4th  day 
of  May,  1916,  in  entire  accord  with  the 
previous  understanding  of  the  parties  there- 
to, save  as  to  the  matter  of  stamps,  and 
tbese  it  was  the  duty  of  Cohen  to  affix  and 
cancel,  for  which  purpose  It  is  not  denied 
substantially,  but  apparently  proved,  that 
they  were  returned  to  him  the  same  day 
they  were  delivered  to  Crockett,  and  he  had 
them  in  his  possession  two  days  later  when 
he  and  Greever  began  and  concluded  their 
negotiations  for  a  similar  exchange  of  prop- 
erties by  the  delivery  of  an  automobile  and 
what  purports  to  be  a  deed  for  the  lot 

Of  the  former  transaction  Greever  had  no- 
tice in  part  at  least,  as  he  admits  and  Cohen 


swears,  and  had  the  means  of  knowledge 
sufficient  to  cause  an  ordinarily  prudent  man 
to  set  on  foot  an  Investigation,  which,  if 
prosecuted  with  reasonable  dlligoioe,  would 
have  resulted  in  the  ascertainment  of  the 
full  and  complete  culmination  of  the  ante- 
cedent negotiations  with  Crockett  The  cir- 
cumstances under  which  he  acted  and  the 
knowledge  he  actually  possessed  at  the  time 
and  during  the  brief  i)erlod,  the  afternoon 
and  evening  of  May  5th,  of  his  negotiations 
for  the  subsequent  exchange,  are  such  as  to 
deprive  that  transaction  of  any  semblance  of 
bona  fides  as  regards  the  rights  of  Crockett, 
and  to  show  conclusively  that  he  and  Cohen 
were  engaged  In  an  attempt  to  defraud 
Crockett  by  depriving  hhn  of  the  fruitage  of 
the  prior  consummated  contract. 

The  second  trade,  as  we  have  said,  was  be- 
gun and  ended  on  the  afternoon  and  evening 
of  May  5,  1916.  At  its  very  inception  Greev- 
er knew  that  Cohen  had  possession  of  his 
deed  to  Crockett,  which  Cohen  exhibited  to 
him  immediately  after  they  "had  gotten  into 
a  car  and  gone  to  South  Bluefield  to  look  at 
the  lot"  Doubtless  perceiving  the  danger 
of  this  admission  upon  the  question  of  his 
good  faith,  he  later  undertook  to  retract  it 
by  saying  that  Cohen  did  not  exhibit  the 
deed  until  an  hour  or  more  after  they  re- 
turned from  that  trip,  when  he,  acting  upon 
the  suggestion  of  Cohen,  erased  Crockett's 
name,  and  In  lieu  thereof  substituted  his 
own,  thuiS  giving  to  the  deed  the  appearance 
of  an  original  grant  to  himself  instead  of 
to  Crockett;  also  he  and  Cohen  agree  in 
swearing  that  at  that  time  the  deed  was  not 
acknowledged,  in  which  respect  the  deed  it- 
self contradicts  both  of  them.  For  if  it  be 
true,  as  they  swear,  that  the  second  deal 
was  closed  on  May  5th,  and  in  that  other  cir- 
cumstances corroborate  them,  then  it  must 
be  true,  as  Crockett  swears,  and  as  the  deed 
shows,  that  it  was  acknowledged  when  de- 
livered to  the  latter  on  the  3d  or  4th  of  May. 
It  and  the  certificate  of  acknowledgment 
bear  the  same  date,  May  3,  1916,  two  days 
before  the  date  fixed  for  the  subsequent  deal. 
Besides,  Cohen  swears  he  informed  Greever 
of  the  negotiations  with  Crockett  at  the 
very  inception  of  the  negotiations  that  re- 
sulted in  the  second  trade.  Greever  denied 
knowing  anything  about  them  until  he  and 
Cohen  had  come  to  a  final  understanding  and 
agreement  upon  the  terms  of  their  trade. 

These  and  other  Inconsistent  and  contra- 
dictory facts  and  circumstances,  instead  of 
sustaining  the  transaction  between  Cobon 
and  Greever  as  fair  and  free  of  a  wrongful 
intent,  show  it  to  have  been  designed  and  in- 
tended by  both  of  them  to  wrong,  cheat,  and 
defraud  Crockett;  and  as  in  our  opinion  they 
and  the  affirmative  testimony  on  behalf  of 
the  plaintiff  fully  warrant  the  decree  ap- 
pealed from  and  none  other,  we  therefore  af- 
firm- it,  and  remand  the  causa  for  further 
proceedings  therein. 
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SIMPSON  et  al.  v.  SIMPSON.    (No.  872.) 
(Supreme  Court  of  Georgia.     May  17»  1918.) 

(Syllabut  ly  the  Court,) 

DivoBCE  ^=>286— Temporabt  Alimony— At- 
torneys' FsBfr—DiBCBBTiON— Review. 
Where  pending  a  suit  for  permanent  alimo- 
ny there  was  a  hearing  at  chambers  on  the 
-mfe*8  application  for  temporary  alimony  and 
attorney's  fees,  and  upon  such  hearing  the  evi- 
dence was  conflicting,  the  discretion  of  the  trial 
court  in  the  award  of  temporary  alimony,  to- 
gether with  counsel  fees,  wUl  not  be  controlled, 
where  it  is  not  made  to  appear  that  the  discre- 
tion was  abused. 

Error  from  Superior  Ck)urt,  Camden  Coun- 
ty;  J.  P.  Hlghsxnith,  Judge. 

Suit  between  J.  J.  Simpson  and  L.  S.  Simp- 
son and  others.  From  an  award  of  tempo- 
rary alimony  and  counsel  fees»  the'  latter 
bring  error.    Affirmed. 

Cowart  &  VocdUe,  of  St.  Marys,  for  plain- 
tiff^ in  error/  S.  C.  Townsend,  of  St.  Marys,' 
and  Emmett  McElreath,  of  Kingsland,  for  de- 
fendant in  error. 

GILBERT,  J.  Judgment  afdrmed.  All  the 
Justices  concur,  except  FISH,  C  J.,  absent 
an  account  of  sickness. 


att  Oa.  12S) 

SINYARD  V.  COUCH  et  al.    (No.  824.) 
(Supreme  Court  of  Gteorgia.     May  16,  1918.) 

fSvUalui  hy  the  Court,} 

Refusal  of  Injunction. 

Under  the  facts  of  this  case,  there  was  no 
error  in  refusing  the  injunction  prayed. 

Error  from  Superior  Court,  Fulton  CJounty ; 
X  T.  Pendleton,  Judge. 

Suit  for  injunction  by  J.  H.  Sinyard 
against  W.  F.  Couch  and  others.  Judgment 
for  defendants,  refusing  the  injunction,  and 
plaintiff  brings  error.    Affirmed. 

Jame&  &  Bedgood,  of  Atlanta,  for  plain- 
tiff in  error.  Hor^^  Russell,  of  Atlanta, 
for  defendants  in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C  J.,  absent 
on  account  of  sickness. 

att  Oa.  88) 

MINDER  et  al.  v.  EMPIRE  CEMENT  & 
LIMESTONE  CO.  et  al.     (No.  487.) 

(Supreme  Court  of  Georgia.    May  15,  1918.) 

(Byllabu9  hy  the  Court.) 

Trusts  ©=>63%  —Resulting  Trust  —  Bond- 
holders. 
Joseph  Minder  and  others  filed  a  petition  in 
behalf  of  themselves  and  others  similarly  situ- 
ated, and  alleged  as  follows:  Formerly  the  Pied- 
mont Portland  Cement  Company  owned  certain 
real  estate,  machinery,  and  other  personal  prop- 
erty, which  constituted  its  "plant.**  business,  etc. 
It  issued  bonds  in  the  sum  of  $200,000,  and  exe- 
cuted a  mortgage  upon  its  properties  to  secure 
the  issue  of  bonds.    It  sold  bonds  of  that  i^sue, 


aggregating  $145,500.  Petitioners  were  purchas- 
ers of  such  bonds  in  the  amount  of  $26,000. 
The  properties  covered  by  the  mortgage  were  of 
the  aggregate  value  of  $375,000.  Under  fore- 
closure proceedings  this  property  was  sold  to 
the  defendants  for  $80,500.  Petitioners  were 
stockholders  and  bondholders  of  the  Piedmont 
Portland  Cement  Company,  which  had  issued 
large  amounts  of  bonds  and  owed  other  debts. 
An  effort  was  made  by  the  bondholders  to  cre- 
ate a  new  corporation,  after  selling  the  assets 
of  the  old  corporation,  and  the  bondholders  were 
to  be  stockholders  in  the  new  corporation.  Cer- 
tain of  the  bondholders,  who  were  designated  as 
a  pooling  committee,  were  appointed  to  act  for 
all  the  bondholders;  and  the  bonds,  including 
those  of  petitioners,  were  deposited  with  the 
committee  and  were  used  in  part  in  the  purchase 
of  the  old  plant  Before  Uiis  effort  was  con- 
summated, a  receiver  was  appointed  to  take 
charge  of  the  assets  of  the  Piedmont  Portland 
Cement  Company  (the  old  company),  and  a  de< 
cree  was  taken  by  which  the  mortgage  securing 
the  bonds  was  foreclosed,  and  which  authorized 
a  sale  of  all  the  property  of  the  Piedmont  Port- 
land Cement  Company.  The  '*pooling  commit- 
tee" did  not  return  the  bonds  deliver^  to  them 
under  the  proposed  reorganization  plan.  In- 
stead, the  committee  and  other  bondholders  or- 
fanized  the  new  company,  the  Empire  Cement  St 
limestone  Company,  one  of  its  purposes  being 
the  buying  of  the  assets  of  the  Piedmont  Port- 
land Cement  Company.  When  the  latter  were 
sold  at  receiver's  sale  one  of  the  committee  bid 
off  the  property  for  the  Empire  Cement  &  lime- 
stone Company.  The  committee,  for  the  latter 
company,  paid  $26,208.85  in  cash,  in  accordance 
with  the  decree,  and  assumed  certain  indebted- 
ness of  the  former  company,  and  delivered  all  of 
the  bonds  they  had  received,  including  those 
belonging  to  the  plaintiffs.  The  new  company, 
the  officers  of  which  were  the  same  as  the  old 
company,  acquired  the  assets  of  the  old  company 
in  such  manner  and  under  such ,  circumstances 
as  to  "squeeze  out"  the  plaintiffs,  and  com- 
menced business  and  incurred  certain  debts, 
which  were  secured  by  giving  a  mortgage  upon 
the  purchased  assets.  The  new  company  incur- 
red heavy  indebtedness  in  the  operation  of  its 
plant  and  business,  among  other  liabilities  being 
a  *  mortgage  of  $15,000,  which  at  the  time  of 
filing  this  suit  it  was  unable  to  pay.  It.  was  al- 
leged that  the  pooling  committee  were  originally 
authorized  to  act  for  the  petitioners  in  the  pur- 
chase of  the  property  from  the  sales  committee 
of  the  old  company,  but  upon  the  appointment 
of  receivers  the  agreement  became  of  no  force 
and  effect,  notwithstanding  which  the  commit- 
tee retained  the  bonds  deposited  with  them,  in- 
cluding the  bonds  of  petitioners,  and  applied 
them  in  part  payment  of  the  purchase  money  of 
the  properties  of  the  old  company  bought  at  the 
sale  under  foreclosure  proceedings.  In  this 
purchase  they  represented  the  new  company,  but 
petitioners  claim  that  under  the  facts  alleged  a 
trust  resulted  in  their  favor,  and  should  be  de- 
clared to  the  extent  that  their  bonds  discharged 
the  payment  of  the  purchase  price,  which  pe- 
titioners allege  to  be  a  one-sixth  interest  in  the 
assets  of  the  new  company.  They  pray  that  a 
decree  be  granted  in  their  favor,  and  in  favor  of 
those  similarly  situated,  in  proportion  to  their 
bonds  lawfully  used,  for  the  value  of  their  in« 
terest  in  the  property  and  assets  of  the  com- 
pany, the  decree  to  be  against  the  defendants 
generally,  with  a  special  lien  on  the  property 
and  assets;  that  it  be  decreed  that  petitioners 
and  those  similarly  situated  are  in  equity  the 
owners  of  a  one-sixth  undivided  interest  in  the 
property  and  assets ;  that  these  assets  and  prop- 
erty be  sold  by  a  commissioner  or  receiver  of 
the  court,  and  the  proceeds  be  equitably  dis- 
tributed to  those  entitled;  that  a  receiver  be 
appointed,  to  take  charge  of,  collect  in,  hold,  and 
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administer  said  properties  and  assets  under  the 
decrees  of  the  court;  that  the  defendants  be  en- 
joined from  interfering  with  the  receiver  of 
the  court,  etc.,  and  for  general  relief.  Held, 
that  under  the  facts  alleged  there  was  no  re- 
sulting trust  in  favor  of  the  plaintiffs,  and  that 
the  petition  was  properly  dismissed  on  demurrer. 

Error  from  Superior  Court,  Fulton  Co\m- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  Joseph  Minder  and  others  against 
the  Empire  Cement  i&  LjLmestone  Company 
and  others.  Petition  dismissed  on  demurrer, 
and  plaintiffs  bring  error.    Affirmed. 

Westmoreland,  Anderson  &  Smith,  of  At- 
lanta, for  plaintiffs  in  error.  Rosser,  Slaton, 
Phillips  &  Hopkins,  of  Atlanta,  for  defend- 
ants in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


(148  Ga.  86) 

BROWN  et  al.  v.  CITY  OF  BAST  POINT 

et  al.    (No.  681.) 
(Supreme  Court  of  Georgia.    May  14,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Dedicai*ion  ^=»1,  31— Offbb-— Acgkptance 
—Interest  Dedicated. 

In  order  to  constitute  a  dedication  of  land 
to  public  uses,  an  offer,  express  or  implied,  on 
the  part  of  the  owner,  to  dedicate  the  use  of 
the  land  to  the  public,  must  be  shown^  and  there 
must  .be  an  acceptance,  express  or  implied,  of 
the  use  of  the  land  by  the  public  authorities. 
Mayor,  etc.,  of  Macon  v.  BVankUn,  12  Ga.  239 ; 
Ellis  V.  Hazlehurst,  138  Ga.  181(2, 4),  184,  75 
S.  E.  99.  Where  there  has  been  a  dedication  of 
the  land  to  public  uses  only,  the  ultimate  fee 
remains  unaffected  thereby.  Cincinnati  v. 
White,  6  Pet  431.  8  L.  Ed.  452;  Bayard  v. 
Hargrove,  45  Ga.  342,  351.  The  effect  of  such 
dedication  is  not  to  deprive  the  owner  of  4iis 
title  to  the  land;  he  retains. the  exclusive  right 
in  the  land  "for  every  purpose  of  user  or  profit 
not  inconsistent  with  the  public  easement*';  but 
he  is  estopped,  while  the  dedication  continues, 
from  assertmg  any  right  in  the  soil  inconsistent 
with  the  public  easement. 

2.  Dedication  ^=s>53  —  Specifio  Pubposes  — 
Diversion. 

Where  the  dedication,  express  or  implied,  is 
made  for  a  specific  purpose,  the  public  authori- 
ties have  no  power  to  use  the  property  for  any 
purpose  other  than  the  one  designated.  Barclay 
V.  Howell,  6  Pet  498,  8  L.  Ed.  477;  13  Cyc. 
498.  Property  dedicated  to  a  particular  purpose 
cannot  by  the  dedicatee,-  a  municipality,  be  di- 
verted from  that  purpose,  except  under  the  right 
of  eminent  domain.  United  States  v.  Illinois 
Central  Railroad  Co.,  26  Fed.  Cas.  461,  2  Biss. 
174. 

8.  Dedication  ^s»57,  58,  61,  64— Use— Diveb- 
8I0N— Injunction. 
Property  dedicated  to  a  public  use  may  by 
the  dedicatee  be  put  to  all  customary  uses  with- 
in the  definition  of  the  use.  Any  use  which  is 
inconsistent^  or  which  substantially  and  mate- 
rially interferes,  with  the  use  of  the  property 
for  the  particular  purpose  to  which  it  was  dedi- 
cated, will  constitute  a  misuser  or  diversion; 
and  while  under  the  general  rule  &  misuser  or 
diversion  of  the  property  for  any  purpose  other 
than  the  one  designated  will  not  work  a  rever- 
sion of  the  property  freed  from  the  easement  to 


the  owner  of  the  doqiinant  fee,  equity  will,  on 
the  petition  of  proper  parties,  enjoin  such  mis- 
user or  diversion.  Bayard  v.  Hargrove,  supra; 
3  Dill.  Mun.  Corp.  (5th  Ed.)  §  1106,  and  cases 
cited  in  note. 

4.  Dedication  ^=s>61,  64— Sidewai^k— Mists- 
ee—Injunction. 
Accordingly,  where  private  property  abut- 
ting on  a  public  highway  or  street  was  dedicated 
by  the  owner  to  the  use  of  the  public  as  a  side- 
walk, as  that  term  is  generally  and  commonly 
understood,  the  municipal  authorities  cannot 
convert  the  sidewalk  into  a  street  for  vehicular 
traffic,  as  by  so  widening  the  street  as  to  include 
the  sidewalk  within  the  street  proper,  withont 
first  acquiring  the  right  to  do  so  from  the  owner 
of  the  dominant  fee,  either  by  purchase  or  under 
the  right  of  eminent  domain.  The  widening  of 
the  street,  so  as  to  include  within  it  the  strip  of 
land  adjacent  thereto  dedicated  to  the  use  of 
the  public  as  a  footway,  and  the  opening  up  of 
the  whole  street  for  vehicular  traffic  generally, 
is  inconsistent,  and  changes  and  materially  in- 
terferes with  tne  use  of  the  sidewalk  for  the  par- 
ticular purposes  for  which  it  was  dedicated.  The 
undisputed  evidence  disclosing  that  the  munici- 
pal authorities  neither  compensated  nor  offered 
to  compensate  the  owners  of  the  fee  for  the  land 
dedicated  to  the  public  as  a  sidewalk,  which 
they  thus  sought  to  convert  into. the  street  or 
highway  proper,  the  court  erred  in  refusing  an 
interlocutory  injunction. 

Error  from  Superior  Court,  Folton  Coun- 
ty; Geo.  L.  Bell,  Jndge. 

Action  for  Injunction  l^  M.  S.  Brown  and 
others  against  the  City  of  East  Point  and 
others.  Judgment  for  defendants,  refusing 
an  interlocutory  injunction,  and  plaintiffs 
bring  error.    JEteversed. 

J.  W.  &  J.  D.  Humphries  and  Walter  Hc- 
Elreath,  all  of  Atlanta,  for  plaintiffs  In  er- 
ror. Guy  Parker,  of  Atlanta,  for  defend- 
ants in  error. 

GEORGE,  J.  Judgm^it  reversed.  Ail 
the  Justices  concur,  except  FISH,  O^  J.,  ab- 
sent on  account  of  sickness. 


(148  Oa.  U6) 

MATHEWS  et  al.  v.  MATHEWS.    (No.  736.) 
(Supreme  Court  of  Georgia.     May  15,  1918.) 

(Syllabus  by  the  CourtJ 

Appeal  and  Ebrob  ^=»954(3)— Review—Dis- 
cretion—Tjempobart  Injunction. 
Under   conflicting   evidence,   the   discretioD 
of  the  trial  judge  in  granting  a  temporary  in- 
junction will  not  be  controlled. 

Error  from  Superior  Court,  Lee  Ooonty; 
Z.  A.  Littlejohn,  Judge. 

Action  for  injunction  by  R.  T.  Mathews 
against  J.  S.  Mathews  and  others.  Tempo- 
rary injunction  granted,  and  defendants 
bring  error.    Affirmed. 

Shlpp  &  Sheppard,  of  Americus,  for  plain- 
tiffs in  error.  Yeomans  &  Wilkinson,  of 
Dawson,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent. 
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a48  Oa.  U6) 

LAUGHRIDGB   y.  ELK  COTTON  MILLS. 

(No.  740.) 

(Supreme  Court  of  G^rgia.    May  15,  1918.) 

(8yUabu9  ly  the  Court.) 

BUI.TN08  OF  CouBT— Evidence. 

There  was  no  error  in  any  of  the  ruling^s  of 
court  complained  of,  in  regard:  to  the  admissibil- 
ity of  evidence.  The  evidence  authorized  the 
verdict 

"Error,  from  Sux)erior  Court,  Whitfield 
County;  Moses  Wright,  Judge. 

Action  between  A.  E.  Laughrldge,  admin- 
istrator, and  the  Elk  Cotton  Mills.  Judg- 
ment for  the  latter,  and  the*  former  brings 
error.    Afilrmed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  In 
error.  F.  K.  McCutchen,  C.  D.  McCutchen, 
and  Maddox,  McCamy  &  Shumate,  all  of 
Dalton,  for  defendant  In  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent on  account  of  sickness. 


(148  Oft.  86) 

CENTRAL  OF  GEORGIA  RY.  CO.  t. 
WRIGHT,  Comptroller  General,  et  al. 

(No.  683.) 

(Supreme  Court  of  Georgia.    May  14,  1918.) 

(8yUabu9  hy  the  Court,} 

ScHoors  AND  School  Districts  ^=»107  — 
Taxes  —  Remedies  —  Adequate  Remedy  at 
Law— "(JouNTT  Tax"— Statute. 
The  tax  authorized  under  Civ.  Code  1910,  f 
1540.  to  be  levied  upon  property  within  the  lim- 
its of  school  districts  as  laid  out  under  provi- 
sion of  section  1531  et  seq.,  is  a  county  tax, 
within  the  meaning  of  section  1041,  as  amend- 
ed by  the  act  approved  August  19,  1916  (Acts 
1916,  p.  34,  f  1),  which  provides  that,  "if  any 
railroad  company  shall  dispute  the  liability  to 
such  county  tax,  it  may  be  done  by  an  affidavit 
of  illegality,"  and  contains  other  provisions  for 
the  return  and  trial  of  the  illegality  case  at  the 
first  term  of  the  superior  court  in  the  county 
where  the  tax  is  claimed  to  be  owing. 

(a)  In  this  case  the  plaintiff  denied  liability 
for  the  amount  of  a  tax  fi.  fa.,  on  the  ground 
that  it  was  barred  by  the  statute  of  limitations ; 
also  liability  for  interest  charged  in  other  fi.  fas. 
on  taxes  falling  due  during  periods  which  pre- 
ceded' the  issuance  of  such  fi.  fas.,  on  the  ground 
that  there  was  no  statutory  provision  for  charg- 
ing interest  on  taxes ;  also  liability  upon  all  of 
the  fi.  fas.,  on  the  ground  that  they  were  void 
because  prematurely  issued.  Under  the  above- 
mentioned  statute  the  plaintiff  had  an  adequate 
remedy  at  law,  and  the  case  falls  within  the  gen- 
eral rule  that  a  plaintiff  cannot  resort  to  equity 
where  he  has  such  remedy  at  law.  Civ.  Code 
1910,  I  4538. 

(b)  The  provision  of  Civ.  Code  1910,  f  1060, 
that  if  the  delinquent  ''disputes  the  taxability" 
of  the  property  he  may  raise  the  question  by  p^ 
tition  in  equity,  has  no  application  to  the  case ; 
it  being  conceded  that  the  property  was  taxable, 
and  the  only  contention  bemg  that  there  was  no 
liability  for  the  tax,  for  reasons  set  forth. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  County 
Tax.] 


Error  from  Superior  (^urt,  Fulton  Ooun* 
ty;  Geo.  L.  Bell,  Judge. 

Action  between  Central  of  Georgia  Rail- 
way Company  and  W.  A.  Wright,  Comptrol- 
ler Greneral,  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

Lawton  &  Cunningham,  of  Savannah,  and 
Little,  Powell,  Smith  &  Goldstein,  of  Atlan 
ta,  for  plaintiffs  in  error.    R.  E.  White  and 
Shlpp  &  Sheppard,  all  of  Amerlcus,  for  de- 
fendant In  error. 

ATKINSON,  J.  Judgment  afilrmed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent on  account  of  sickness. 


a48  Ga.  79) 
BROWN  V.  RUDULPH.     (No.  475.) 
(Supreme  Court  of  Georgia.    May  14,  1918.) 

fifylluhua  ly  the  Court.) 

New   Trial  «=»70— First   Grant   of   New 
Trial— Discretion. 
The  verdict  was  not  demanded  in  this  case, 
and  there  was  no  abuse  of  discretion  in  the  first 
grant  of  a  new  trial. 

Error  from  Superior  Court,  Camden  CJoun- 
ty;    J.  P.  Hlghsmith,  Judge. 

Action  between  B.  Brown  and  J.  H.  Ru- 
dulph,  administrator.  From  the  first  grant 
of  new  trial  after  verdict,  the  former  brings 
error.     Afilrmed. 

C.  B.  Conyers,  of  Brunswick,  for  plaintiff 
in  error.  S.  C.  Townsend,  of  St.  Marys,  for 
defendant  in  error. 

HILL,  J.  Judgment  aflarmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent 

a48  Ga.  21) 

COLES  ▼.  MOZLEY  et  al.     (No.  552.) 

(Supreme  Court  of  Georgia.     April  11,  1918. 

Rehearing  Denied  May  17,  19ia) 

(Syllabus  by  ike  Court,) 

1.  Consideration  of  Deed— Statute. 

«  •  •  «  rpjjg  consideration  of  a  deed  maj 
always  be  inquired  into  when  the  principles  ol 
justice  require  it"  Civ.  Code  1910,  |_  4179; 
Thrower  v.  Baker.  144  Ga.  372.  87  S.  E.  301, 
Coldwell  Co.  V.  Cowart,  138  Ga.  233,  75  S. 
E.  425(1),  and  citations. 

2.  Covenants  ^=»5  —  Evidence  ^=;»419(2)  — 
Consideration  of  Deed— Inquiry. 

It  follows,  therefore,  that  where  A.  conveys 
land  to  B.  by  deed  reciting  a  money  considera- 
tion, in  a  suit  brought  by  A/s  trustee  in  bank- 
ruptcy against  B.*s  executors,  alleging  the  con- 
sideration as  expressed  in  the  deed,  and  that 
only  part  thereof  had  been  paid,  and  seeking  to 
subject  the  land  specified  in  the  deed  to  the  al- 
leged balance  due,  it  may  be  explained,  as  a 
valid  defense  to  such  suit,  that  the  consideration 
named  in  the  deed  was  not  the  actual  consid- 
eration, and  that  the  consideration  agreed  up- 
on between  the  parties  had  been  paid. 

(a)  The  recital  of  the  consideration  of  the 
deed  on  which  this  action  is  based  is  not  of 
such  character'  as  amounts  to  a  covenant,  and 
the  principle  ruled  in  Southern  Bell  T.  &  T. 
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Co.  T.  Smith,  129  6a.  568,  50  S.  B.  ^5,  L. 

&  N.  R.  Co.  T.  WiUbanks,  133  Ga.  15,  65  S. 
E.  86,  24  L.  R.  A.  (N.  SO  3T4,  17  Ann.  Caa. 
860,  Riverside  Milling  Co.  v.  Bank,  141  Ga. 
578,  81  S.  E.  892  (3),  and  similar  cases,  has  no 
application. 

8.  SUFPICIENCT   OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  none  of  the  grounds  of  the  motion 
for  new  trial  show  cause  for  reversaL 

Error  from  Saperlor  Court,  Fulton  Coun- 
ty;   W.   D.   Ellis,  Judge. 

Action  by  W.  P.  Coles,  trustee  in  bank- 
ruptcy, against  J.  E.  Mozley  and  others,  ex- 
ecutors. Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Lovlck  G.  Fortson,  of  Atlanta,  for  plaintiff 
in  error.  J.  E.  Mozley  and  H.  B.  Moss,  both 
of  Marietta,  for  defendants  In  error. 

ATKINSON,  J«  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent on  account  of  sickness. 


(148  Ga.  79) 

PURVIS  et  aL  t.  ASKEW  et  aL     (No.  494.) 
(Supreme  Court  of  Georgia.    May  14,  1918.) 

(Syllabus  hy  the  Gouri,) 

t,  Descent  and  Distribution  ^=»90(1)— Ac- 
tion BT  Heibs  of  Decedent— Reoovbbt— 
Conditions  Fbecedbnt. 
Where  heirs  at  law  of  a  decedent  bring  an 
action  of  ejectment,  the  general  rule  is  that  in 
order  for  them  to  recover  it  is  necessary  for 
them  to  show  that  there  is  no  administration 
upon  the  estate  of  the  decedent,  H)r,  if  there  is 
administration,  that  they  have  the  consent  of 
the  administrator  to  bring  the  action.     Grooms 
V.  Grooms,  147  Ga.  — ,  93  S.  B.  201;   Ckimto 
V.  Wilson,  141  Ga.  597,  81  S.  E.  860. 

2.  Descent  and  Distribution  «=»90(1)— Ac- 
tion BY  Heibs  at  Law— Consent  of  Ad- 

laNISTBATOB. 

But  the  above  rule  is  subject  to  the  modifica- 
tion that  under  peculiar  circumstances,  where 
the  administrator  makes  a  collusive  conveyance 
for  the  purpose  of  defrauding  those  interested  in 
the  estate  and  of  obtaining  a  personal  benefit 
for  himself,  and  refuses  to  give  his  consent 
for  the  heirs  to  sue,  they  may  bring  an  equitable 
action  against  the  administrator  and  the  person 
or  persons  charged  with  being  in  collusion  with 
him,  for  the  purpose  of  protecting  their  rights. 
Kinard  v.  George,  142  Ga.  Ill,  82  S.  E.  560  (2). 

3.  Descent  and  Distbibution  ^=»90(1)— Ac- 
tion BY  Heibs  at  Law— Dibectbd  Vebdict. 

The  present  action  of  ejectment  was  brought 
by  the  heirs  at  law  of  their  deceased  mother. 
The  evidence  shows  that  there  was  an  adminis- 
trator de  bonis  non  on  the  estate  of  the  decedent; 
that  the  real  defendant,  who  was  the  second 
wife  of  the  administrator,  was  in  possession 
of  the  land  in  controversy  under  a  deed  from 
the  vendee  of  the  administrator;  that  no  order 
of  sale  was  obtained  from  the  ordinary  for  the 
sale  of  the  land;  and  that  no  consent  was  given 
by  the  administrator  to  the  bringing  of  the  suit 
by  the  heirs.  Under  such  circumstances  the 
court  did  not  err,  as  against  any  objection  urg- 
ed, in  directing  a  verdict  for  tiie  defendant. 

4.  DiBPosrriON  op  Suit— Nonsuit. 

Whether  the  granting  of  a  nonsuit  was  not 
the  proper  disposition  of  the  suit  is  not  involved 
in  the  present  case. 


Error  from  Superior  Court,  Webster  Goun- 
tyr  Z.  A.  Littlejohn,  Judge. 

Ejectment  by  M.  A.  Purvis  and  others 
against  M,  D.  Askew  and  others.  Directed 
verdict  for  defendants,  and  plaintiffs  bring 
error.     AflBrmed. 

J.  F.  Souter,  of  Preston,  and  Ellis,  Webb 
&  Ellis,  of  Amerlcus,  for  plaintiffs  In  error. 
W.  H.  Gurr  and  Parks  &  Parks,  all  of  Daw- 
son, for  defendants  In  error. 

HIIiL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  EISH,  O,  J.»  absent  on 
account  of  sickness. 

(148  Qa.  SO) 
MORGAN  v.  MORGAN.     (No.  519.) 
(Supreme  Court  of  Georgia.    May  15^  1918.) 

(Syllabus  by  the  Court,) 

Appeal  and  Error  <©=>1005t2)  —  RnLnro  on 
Motion  for  New  Triai>— Review. 
There  beinic  no  exception  to  any  ruling  of 
the  court  pending  the  trial,  and  the  evidence 
being  sufficient  to  authorize  the  verdict,  the 
judgment  of  the  court  overruling  the  motion  for 
a  new  trial  is  affirmed. 

Error  from  Superior  Court,  Wayne  Gouo- 
ty;    J.  P.  Hlghsmlth,  Judge. 

Action  between  John  Morgan  and  Sarali 
Morgan.  Judgment  for  the  latter,  motion 
for  new  trial  overruled,  and  the  former  brings 
error.     Affirmed. 

Glbbs  &  Turner,  of  Jesup,  for  plalntifF  in 
error.  Jas.  R,  Tbomas,  of  Jesup,  for  defends 
ant  In  error. 

HILI/,  J.  Affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  slcknesa  . 

'  a-lt  CNl  99) 

BRIDGES  et  aL  v.  WILLIAM&     (No.  5Sa) 
(Supreme  Court  of  Georgia.     May  15»   19ia) 

(SyUabus  bff  the  Court.) 

1.  Cancellation  of  Instbumsnts  ^=>35(3), 
37(1)— Equity    ^=3>148(^T-PAETiE8r-MxJLii- 

FABIOUSNESS. 

W.  M.  Williams  filed  his  equitable  petition 
in  the  superior  court  of  Decatur  county  ajniinst 
R.  L.  Z.  Bridges  of  Decatur  county,  W.  L 
Geer  of  Miller  county,  and  p.  C.  Barrow  of 
Mitchell  county.  The  material  allegations  of 
the  petition  were:  The  plaintiff  recovered  a 
verdict  against  the  defendant  Bridges  at  the 
May  term,  1915*  of  the  superior  court  of  Deca- 
tur county,  for  $2,500  principal,  $4G2.50  in- 
terest to  the  date  of  the  judgment,  and  fu- 
ture interest  on  the  principal  at  the  rate  of 
8  per  cent,  per  annum.  Judgment  vras  is- 
sued upon  the  verdict,  and  a  motion  for  new 
trial  filed  by  the  defendant  Bridges  has  not 
been  disposed  of.  Geer  was  and  is  still  the 
attorney  of  record  for  the  plaintiff.  D.  C,  Bar- 
row was  employed  by  Bridges  to  negotiate  a 
loan  for  Bridges  to  be  secured,  by  a  deed  on  cer- 
tain real  estate  in  Decatur  county.  Barrow, 
acting  as  agent  for  Bridges,  undertook  to  pro- 
cure a  cancellation  of  the  judgment  whid& 
plaintiff  had  recovered  against  Bridges,  stat- 
ing to  plaintiff  that  Geer  had  agreed  to  make 
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a  deduction  in  his  fee  in  order  to  p^ocu^^  a 
settlement.  Under  plaintiflfs  agreement  with 
Geer  he  was  to  have  20  per  cent,  of  the  recov- 
ery as  a  fee.  Negotiations  between  the  plain- 
tiff and  Bridges,.  Barrow,  and  Geer  covered  a 
period  of  four  days,  and  were  carried  on  in  as 
many  different  towns.  Geer  refused  to  disclose 
to  petitioner  what  fee  he  had  agreed  to  accept 
in  settlement  of  his  interest  in  the  judgment, 
and  undertook  to  persuade  petitioner  to  ac- 
cept $1,100  for  his  interest  in  the  judgment 
Plaintiff  refused  to  accept  $1,100.  but  finally 
agreed  to  accept  from  Bridges  $2,000  net  tx> 
him.  Pending  the  negotiations  Barrow  called 
plaintiff  aside  and  advised  him  not  to  be  gov- 
erned by  the  advice  of  his  sons  in  the  settle- 
ment of  the  judgment,  but  to  accept  the  ad- 
vice offered  by  Barrow.  After  the  agreement 
to  accept  $2,(KX>  net,  Geer  presented  to  plliin- 
tiff  a  deed,  which  had  already  been  prepared, 
and  which  plaintiff  executed  with  the  distinct 
nnderstanding  that  he  was  to  veceive  the  full 
sum  of  $2,0(^  net  to  him.  Greer  did  not  read 
the  deed  to  plaintiff.  Plaintiff  is  illiterate,  and 
can  neitlier  read  nor  write,  which  fact  was  well 
known  to  his  attorney.  Bridges,  and  Barrow. 
Immediately  after  the  execution  of  the  deed, 
Geer  called  plaintiff  into  the  bank,  and  offered 
him  a  check  for  $1,150  in  full  settlement  of  his 
interest  in  the  judgment,  and  in  full  consider- 
ation of  the  deed  to  certain  land  conveyed  by 
the  plaintiff  to  Bridges.  Bridges  was  pres- 
ent, and  the  plaintiff  then  refused  to  accept 
the  check  for  $1,150,  and  atated  to  Geer  and 
Bridges  that  he  had  not  agreed  to  accept  $1,- 
150  m  settlement  of  the  judgment,  repudiated 
the  whole  transaction,  and  demanded  the  re- 
turn of  the  deed  and  the  surrender  of  the  or- 
der authorizing  the  cancellation  of  the  judg- 
ment as  well  as  the  release  of  the  lien  of  the 
judgment  against  certain  land  owned  by  the 
defendant  Bridges;  the  two  latter  papers 
having  been  executed  -by  Geer  as  attorney  of 
recorcL  Geer  claimed  that  he  had  already  de- 
livered the  deed  to  Bridges,  an/1  Bridges  re- 
fused to  surrender  the  same  to  plaintiff.  Bridges 
had  in  fact  delivered  to  Geer  a  check  on  a 
bank  located  in  a  town  near  by,  and  Geer  then 
held  the  check,  and  had  not  collected  the 
same.  Geer  had  in  fact  accepted  from  Bridgr 
es  a  fee  of  $100  in  excess  of  the  20  per  cent, 
contingent  fee  to  which  be  was  entitled  under 
his  agreement  with  the  plaintiff,  which  fact 
was  fraudulently  withheld  from  the  plaintiff. 
In  the  whole  transaction  Barrow  and  Geer 
acted  as  the  agents  of  Bridges,  and  the  three 
conspired  to  obtain  by  fraud  the  deed  from  the 
plaintiff,  and  to  cause  the  judgment  in  his  fa- 
vor against  Bridges  to  be  canceled  of  record. 
Plaintiff  at  once,  and  as  soon  as  he  was  able 
to  procure  the  services  of  an  attorney,  went  to 
the  office  of  the  clerk  of  the  superior  court  of 
Decatur  county  and  there  found  Barrow,  who 
had  just  delivered  the  deed,  the  release  of  the 
lien,  and  the  order  for  the  cancellation  of  the 
judgment  to  the  derk.  Plaintiff's  attorney  stat- 
ed to  the  clerk  that  the  deed,  release,  and 
order  for  the  cancellation  had  been  procured 
by  fraud,  and  requested  the  clerk  not  to  record 
the  deed  or  enter  the  release  and  order  for  the 
cancellation  of  the  judgment  of  record.  Barrow 
was  present.  Immediately  and  before  the  pa- 
pers had  been  recorded,  the  plaintiff  filed  bis 
petition,  praying  for  the  cancellation  of  the 
deed,  -the  release,  and  order  for  the  cancella- 
tion of  the  judgment.     Held: 

The  petition  set  forth  a  cause  of  action 
against  each  of  the  defendants.  Substantial 
relief  was  prayed  agriinst  the  resident  defend- 
ant Bridges.  Defendants  Barrow  and  Geer 
were  proper  parties  defendant,  and  the  peti- 
tion is  not  multifarious  The  demurrer  to  the 
petition  upon  the  foregoing  grounds  was  prop- 
erly overruled. 


2,  CANCEtLATION     OF    INSTRUMENTS     ^=»47  — 

Deed  Aiitv  Release— Sufficiency  of  Evi- 
dence. 
Upon  the  trial  of  the  case,  the  evidence  for 
the  plaintiff  showed  that  the  deed  made  by  the 
plaintiff  to  the  defendant  Bridges  was  read  to 
the  plaintiff  before  he  signed  the  same,  but 
tended  to  show  that  the  clause  reciting  the  con- 
sideration of  the  deed  was  omitted;  that  the 
consideration  stated  in  the  deed  ($1,500)  was 
not  read  to  the  plaintiff  before  he  executed  the 
deed,  but  that  at  the  time  of  the  execution  of 
the  deed  it  was  distinctly  understood  that  he 
was  to  be  paid  $2,000  net  to  him  before  the 
delivery  of  the  deed.  In  all  other  respects  the 
evidence  in  behalf  of  the  plaintiff  tended  to  es- 
tablish the  material  allegations  of  the  petition, 
and,  though  strongly  rebutted,  was  sufficient 
to  authorize  the  verdict  in  his  favor  against 
all  the  defendants. 

3.  Charge  of  Coubt— Ruling  on  Motion 
FOE  New  Trial. 
The  several  charges  of  the  court  assigned 
as  error 'were  authonzed  by  the  pleadings  and 
the  evidence,  I  and  contained  no  intimation  of 
opinion  by  tne  court  upon  the  facts  of  the 
case.  The  court  did  not  err  in  overruling  the 
motion  for  new  trial. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Suit  by  W.  M-. Williams  against  R.  L.  Z, 
Bridges,  W.  I.  Geer,  and  D.  C  Barrow  for 
the  cancellation  of  a  deed,  a  release,  and 
of  an  order  for  the  cancellation  of  a  ju(Jg- 
nient.  Demurrer  to  petition  overruled.  Judg- 
ment for  plaintiff,  motion  for  new  trial  denied, 
and  defendants  bring  error.    Affirmed. 

W.  I.  Geer,  of  Colquitt,  and  W.  V,  Custer, 
of  Balnbrldge,  for  plaintiffs  In  error.  M.  B. 
O'Neal  and  J.  R.  Wilson,  both  of  Balnbrldge, 
for  defendant  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C  J.«  absent  on 
account  of  sickness. 

'''        (148. Oa.  T7) 

MOORB  V.  TURNER  et  aL 

TURNER  et  al.  v.  MOORE. 

(Nos.  430,  440.) 

(Supreme  Court  of  Georgia.  .  May  14»  1918.) 

(SyllahuM  (y  the  Court,} 

1.  Executors  and  Administrators  ^=»291-- 
Legacy— Assent  op  Executors— Effect- 
Sale  BY  Executor. 
The  will  of  A.  A.  Neal  was  as  follows :  "It 
is  my  will  that  after  my  death  my  wife,  Scott 
F.  Keal,  shall  have  full  use  and  control  of  all 
of  my  property  during  her  life  time.  At  her 
death  It  is  to  be  divided  equally  between  my 
children  who  may  then  be  living;  and  should 
any  of  them  have  died,  his  or  her  share  to  re- 
vert to  their  children.  Should  any  of  my  chil- 
dren die  without  issue,  I  will  that  their  interest 
in  my  estate  to  [go?l  to  those  of  my  children 
who  may  be  alive,  or  to  their  heirs,  if  dead. 
I  appoint  my  son,  Ben  A.  Neal,  and  son-in- 
law,  M.  W.  Turner,  as  the  executors  of  my 
will."  The  executors  caused  the  will  to  be 
probated,  assented  to  the 'legacy  and  permitted 
the  life  tenant  to  take  the  property  (z22  acres 
of  land)  devised.  Held,  that  tb^  assent  to  the 
legacy  to  the  life  tenant  inured  to  the  benefit 
of   the  remaindermen,   and   perfected   tbeir  ti- 
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tie.  Watkins  y.  Gilmore,  121  Ga.  4S8,  49  S. 
E.  598;  Almand  v.  Almand.  141  Ga.  372,  81 
S.  E.  228  (2).  See  CHt.  Code  1910,  §  3895  et 
•eq. 

(a)  Accordingly,  a  sale  of  the  land  by  the 
executors,  subsequently  to  the  death  of  the 
life  tenant,  under  order  from  the  ordinary,  was 
Toid  and  passed  no  title  to  the  purchaser. 

(b)  Under  the  facts  the  court  did  not  err  in 
directing  a  verdict  for  the  plaintiffs  (defend- 
ants in  error)  for  one-sixth  of  the  -  land  and 
mesne  profits;  the  testator  having  left  five  liv- 
ing children,  and  the  plaintiffs  being  minor  chil- 
dren of  a  sixth  (deceased)  child  of  the  testatot. 

2.  Executors  and  Administratobs  ^=>327^ 
'  Power  or  Sale— Order  or  Court— Valid- 
ity. 
The  widow  of  A.  A.  Neal  died  after  his 
death,  leaving  a  will,  the  material  portions  of 
which  are  as  follows:  ''Item  3.  I  will  that  my 
farm  of  one  hundred  and  seventy  (170)  acres 
of  land  lying  in  Wilkes  county,  (Georgia,  be  di- 
vided into  four  (4)  equal  shares,  one  sl^are  to 
go  to  my  son  Ben  A.  Neal,  one  share  to  my 
son  Sam  F.  Neal,  one  share  to  my  daughter 
Rebecca  Neal,  and  one  share  to  the  children  of 
my  daughter  Lula,  whose  names  are  Julia 
Turner  and  *  Lucy  Tumei^  I  will  that  the 
father  of  my  said  grandchildren,  M.  W.  Tur- 
ner, if  he  survives  me,  be  appointed  guardian 
of  the  property  I  leave  to  my  said  grandchil- 
dren; and  said  guardian,  whoever  he  may  be, 
shall  keep  the  corpus  of  the  property  I  leave 
to  said  grandchildren  intact  until  they  become 
twenty-one  years  of  age;  then  the  property 
to  be  turned  over  to  them  to  be  used  by  them 
aa  they  see  fit.  Item  4.  Should  the  children 
mentioned  in  item  3  of  this  will,  and  the  guard- 
ian of  my  said  grandchildren  mentioned  in 
item  three  of  this  will,  deem  it  advisable  to 
sell  said  land  in  order  to  make  a  better  and 
more  equitable  division  of  said  property  be- 
tv^een  them,  they  are  to  have  the  privilege  of 
doing  so,  and  the  said  guardian  is  to  repre- 
sent my  said  grandchildren  in  said  sale  and  in 
the  division  of  the  proceeds  of  the  same.  But 
said  guardian  is  directed  to  keep  the  corpus 
of  the  principal  of  the  money  received  from 
the  sale  for  said  grandchildren  intact,  as  here- 
tofore directed.  Item  d.  I  do  hereby  appoint 
my  son,  Ben  A.  Neal,  executor  of  this  my  will ; 
and  I  direct  that  he  carry  out  the  provisions 
of  this  will  without  making  a  report  of  any 
kind  to  any  oom-r.  and  without  being  required 
to  give  a  bond  of  any  kind,  having  implicit  con- 
fidence in  his  integrity  and  business  judgment, 
and  knowing  that  he  will  fairly  and  honestly 
carry  out  the  provisions  of  this  will.  I  do  not 
require  him  to  make  a  report  of  any  kind  to 
any  court,  or  to  give  a  bond  of  any  kind  for 
the  faithful  and  honest  performance  of  the  pro- 
visions of  this  will.  I  also  direct  that  the  di- 
vision of  nw  property  referred  to  in  item  three 
and  item  four  of  this  will  be  made  without 
obtaining  any  order  from  any  court"  The 
*named  executor  joined  in  a  deed  with  the  other 
adult  devisees,  and  with  tlie  named  guardian  of 
the  minors,  in  conveying  the  land  in  controver- 
'  sy  by  private  sale  to  one  of  the  adult  devisees, 
who  conveyed  to  a  predecessor  in  title  of  the 
plaintiff  in  error.    Held: 

(a)  The  power  in  the  will  to  the  executor  and 
guardian  to  sell  the  land  conferred  on  them 
only  such  power  as  the  ordinary  of  the  county 
could  confer  to  sell  upon  application,  and  dis- 
pensed with  the  necessity  of  such  order  from 
the  ordinary.  But  all  other  requirements  in 
order  to  make  the  same  valid  remained  the 
same  as  in  cases  of  public  sales.  See  Neal  v. 
Patten.  40  Ga.  363  (3),  370  (3);  Civ.  Code 
1910,  d  4620. 

(b)  The  will  devised  the  land  in  controversy 
to  the  three  adults  and  the  two  minors  named 
as  tenants  in  common.     The  power  to  s^l  was 


conferred  on  the  executor  and  guardian  to  adL 
but  there  is  nothing  to  indicate  the  manner  of 
sale;  and  in  accordance  vrith  the  for^oin^ 
ruling,  a  private  sale  by  the  three  adult  dev- 
isees and  the  guardian  of  the  two  minors  was 
void.  The  court  did  not  err  in  directing  a  ver- 
dict for  the  minor  heirs  for  a  one-fourth  inter- 
est in  the  land  in  controversy,  together  with 
mesne  profits.  No  question  of  prescription  Is 
involved  in  this  case. 

Eirror  from  Superior  Court,  Wilkes  Coun- 
ty;  B.  F.  Walker,  Judge. 

Suit  by  Julia  Turner  and  others,  by  next 
friend,  against  W.  R.  Moore.  Directed  ver- 
dict for  plaintiffs,  and  defendant  excepts, 
and  plaintiffs  take  a  cross-bill  of  exceptl<»i& 
Affirmed  on  main  bill  of  exceptions*  and 
and  cross-bill  of  exceptions  dismissed. 

Moore  &  Pomeroy  and  Chas.  B.  Cotterill,  all 
of  Atlanta,  and  J.  M.  Pitner,  of  Washington, 
Ga.,  for  plaintiffs  in  error.  «Saml.  H.  Sibley, 
of  Union  Point,  for  defendant  in  error. 

HIIiL,  J.  Judgment  affirmed  on  main  bill 
of  exceptions.  Cross-bill  of  exceptions  dis- 
missed. AU  the  Justices  concor,  except 
iriSH,  a  J.,  absent 

*  a48  cte.  im 

COBB  y.  COFFEY.     (No.  604.) 
(Supreme  Court  of  Geprgia.     May  15,   1918.) 

(8yUabu9  by  the  CaurL) 

Appeal  and  Bsbob  ^s»1201(4)-^in>GMENT— 
Pboceedings  Below. 
When  this  case  was  before  the  Supreme 
Ck>urt  on  a  former  occasion,  it  was  held  er^ 
roneous  "to  overrule  the  ground  of  demurrer 
that  the  plaintiff  failed  to  allege  that  she 
made  permanent  improvements  on  the  land 
sued  for  before  filing  her  original  petition, 
and  subsequently  to  the  time  when  the  relatkm 
of  landlord  and  tenant  between  herself  and  W. 
R.  Coffey  terminated,  and  after  the  relation  of 
vendor  and  vendee  existed,  and  while  she  held 
possession  as  such.  The  judgment  is  reversed, 
with  direction  that  the  demurrer  be  sustained 
unless  the  petition  is  so  amended  as  to  core 
this  defect  before  the  call  of  the  case."*  Cof- 
fey V.  Cobb,  146  Ga.  689,  92  S.  E.  57.  After 
the  return  of  the  remittitur  the  plaintiff  amend- 
ed her  petition  in  such  manner  as  to  comply 
witb  the  ruling  above  quoted,  and  after  al- 
lowance of  such  amendment  it  was  erroneoas 
to  dismiss  the  action  on  demurrer. 

Error  from  Superior  Court,  Murray  Coun- 
ty; M.  C.  Tarver,  Judge. 

Action  by  Mrs.  R.  N.  Cobb  against  W.  R. 
Coffey.  Judgment  for  defendant  snstalzi- 
ing  a  demurrer  to  the  petition  and  dismiss- 
ing the  action,  and  plaintiff  brings  error. 
Reversed. 

See,  also,  140  Ga.  661,  79  S.  R  568 ;  143 
Ga.  539,  85  S.  E.  693;  146  Ga.  689,  92  & 
E.  57. 

Mrs.  R.  N.  Cobb  instituted  an  action  in 
1911  against  her  father,  Webster  R.  Coffey, 
to  comi)el  the  execution  of  a  deed  of  43  acrrts 
of  land.  It  was  alleged  that  **some  four 
years  ago*'  the  defendant,  owning  described 
land,  decided  to  divide  it  among  his  six  diil* 
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dren,  and  thereupon  executed  deeds  to  two 
of  tUem,  after  which  there  remained  172 
acres.  He  told  the  other  four  children, 
among  whom  was  petitioner,  that  he  would 
divide  that  between  them,  and  pointed 
"about  where  he  thought"  tiielr  respective 
parcels  would  be  located.  Subsequently  In 
the  fall  of  1910  he  staked  off  the  respective 
parcels  to  the  four  children  above  mention- 
ed, and  the  part  allotted  to  plaintiff  was  43 
acres,  being  the  land  involved  in  this  suit. 
Relying  upon  this  gift,  petitioner  went  Into 
possession  and  "built  a  dwelling  house  there- 
on and  made  valuable  improvements,"  al- 
leged by  amendment  to  consist  of  fences 
around  the  house  and  garden  of  the  value  of 
^5;  clearing  one  acre  of  land  $8;  building 
a  bam  $50.  On  the  trial  the  plaintiff  re- 
covered a  verdict,  and  the  Judgment  deny- 
ing a  motion  for  new  trial  was  reversed  on 
the  ground  that  there  was  no  evidence  of  a 
gift,  and  that  the  court  committed  error  in 
the  charge  to  the  Jury  in  not  restricting  the 
plaintiff's  right  to  recovery  upon  the  basis 
of  a  contract  of  sale.  Coffey  v.  CJobb,  140 
Ga.  061,  79  S.  B.  568.  After  the  return  of 
the  remittitur  the  plaintiff  filed  an  amend- 
ment to  her  petition,  which  so  changed  it  as 
to  make  it  allege  that  her  contract  with  her 
father  was  one  of  landlord  and  tenant,  and 
that  the  improvements  were  placed  upon  the 
property  by  her  in  pursuance  of  that  con- 
tract A  demurrer  to  the  petition  as  amend- 
ed was  overruled,  and  the  Judgment  of  the 
trial  court  was  reversed.  Ck)ffey  v.  Cobb, 
143  Ga.  539,  85  S.  E.  693.  On  a  subsequent 
trial  of  the  case  the  defendant  again  amend- 
ed the  petition  by  alleging  that  she  contract- 
ed for  the  prc^erty  in  1907;  that  it  was 
agreed  that  she  should  take  possession  of 
the  land  and  make  improvements  as  she 
might  desire;  and  that  she  should  have  all 
of  the  land  and  improvements,  except  that 
of  the  crops  which  might  be  grown  on  the 
land;  one-fourth  of  the  cotton  and  one-third 
of  the  corn  "were  to  be  paid"  in  the  fall  of 
each  year  to  defendant  as  long  as  he  lived, 
and  "if  defendant  in  his  lifetime  should  de- 
mand it  plaintiff  agreed  to  pay  $125  In  cash, 
and  at  the  death  of  the  defendant  "the  fee- 
simple  title  to  all  of  said  land  and  improve- 
ments thereon  to  vest  in"  plaintiff;  and  un- 
der this  contract  i)etitloner  entered  into  pos- 
session and  made  the  improvements  as  there- 
tofore set  out  in  the  original  petition  as 
amended,  and  continued  to  pay  the  parts  of 
the  crops  as  contracted  until  the  fall  of 
1910,  when  the  contract  was  changed  so  that, 
in  lieu  of  part  of  crops,  petitioner  should  pay 
$50  in  cash  each  year.  Petitioner  has  made 
all  payments  stipulated  in  the  contract  of 
1910,  and  now  stands  ready  to  pay  the  ad- 
ditional sum  of  $125  should  defendant  de- 
mand it. 

Other  allegations  were  that  at  the  time  of 
making  the  contract  in  1907  the  defendant 
was  induced  thereto  partly  on  account  of  his 
love  and  affection  for  plaintiff,  and  he  de- 


sired to  make  a  plan  whereby  plaintiff  could 
have  the  property  as  her  own  for  a  home 
and  at  the  same  time  he  could  have  an  in- 
come out  of  the  property  during  his  life.  A 
demurrer  was  filed  to  the  petition  as  amend- 
ed on  the  grounds,  among  others:  (a)  That 
the  petition  as  amended  was  not  material- 
ly different  from  what  it  was  when  the 
amendment  setting  up  the  contract  of  ten- 
ancy was  made  which  the  Supreme  Court 
held  was  insufficient  to  set  forth  k  cause  of 
action ;  (b)  that  the  petition  as  amended  did 
not  allege  a  (*ause  of  action ;  (c)  it  is  not  al- 
leged that  any  of  the  improvements  were 
made  after  the  year  1910,  nor  were  the  im- 
provements described  or  ^eir  value  alleged. 
The  demurrer  was  overruled.  On  exception 
the  Judgment  was  reversed.  Coffey  v.  Cobb, 
146  Ga.  689,  92  S.  E.  57.  Subsequently  the 
plaintiff  filed  two  amendments  to  her  peti- 
tion, which  so  far  as  material,  alleged: 

"That  she  made  permanent  improvements  on 
the  land  sued  for  before  filing  her  original  pe- 
tition, and  subsequently  to  the  time  when  the 
relation  of  landlord  and  tenant  between  her- 
self and  W.  R  Coffey  terminated,  and  after 
the  relation  of  vendee  and  vendor  existed,  and 
while  she  had  possession  as  such,  and  after 
agreement  set  out  in  the  original  petition  and 
amendment  thereto  of  1910;  and  that  said  per- 
manent improvements  so  made  were  as  follows, 
to  wit:  Built  brick  chimney  to  dwelling  where 
plaintiff  lives  at  a  cost  of  $25;  finishing  front 
room  of  dwelling.  $20;  ceiling  and  complet- 
ing one  room,  $25:  painting  dwelling,  $20; 
building  bam  shed,  $15;  clearing  and  cleaning 
up  six  acres  of  land,  $25;  and  building  well 
shed  and  curbing  same,  $10— making  a  total  of 
$140." 

A  demurrer  to  this  amendment  was  as  fol- 
lows: 

"(1)  Because  it  is  not  alleged  in  the  amend- 

Sient  when  the  relation  of  vendee  and  ven- 
or  commenced.  (2)  Because  it  is  not  alleged 
when  the  relation  of  landlord  and  tenant  ceas- 
ed; when  plaintiff  ceased  to  pay  rent;  that 
is,  the  dates.  (3)  Because  the  alleged  improve- 
ments are' not  alleged.  The  dates  of  these  al- 
leged improvements  should  be  given  as  near  as 
possible,  so  as  to  put  this  defendant  on  notice 
in  order  to  meet  this  defense." 

The  court  sustained  this  demurrer,  and 
dismissed  the  action.  The  bill  of  exceptions 
assigns  error  on  this  ruling. 

W.  C.  Martin  and  Wm.  B.  Mann,  both  of 
Dalton,  and  C.  N.  King,  of  Chatsworth,  for 
plaintiff  in  error.  R.  Noel  Steed,  of  Chats- 
worth,  and  Maddox,  McCamy  &  Shumate,  of 
Dalton,  for  defendant  in  error. 

ATKINSON,  J.  It  appears  from  the  state- 
ment of  facts  that  after  reversal  of  the  judg- 
ment refusing  a  new  trial  the  plaintiff 
amended  her  petition,  thereby  affording  the 
defendant  another  opportunity  to  demur. 
The  amendment  so  modified  the  contract  as 
to  make  it  one  of  landlord  and  tenant,  and 
it  was  held  by  this  court  that  the  case  should 
have  been  dismissed  on  demurrer.  Coffey  v. 
Cobb,  143  Ga.  539,  85  S.  E.  693.  The  plaintiff 
again  amended  the  petition  in  such  manner 
as  in  effect  to  repudiate  the  relation  of  land- 
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lord  and  tenant  and  allege  a  contract  of  sale 
by  the  father  to  {he  daughter,  thereby  re- 
turning to  one  theory  of  the  original  petition. 
The  demurrer  to  the  petition  as  thus  amend- 
ed made  the  point  that  the  amendment  did 
not  materially  change  the  allegations  as  to 
the  character  of  the  contract,  and  that  the 
decision  of  this  court  above  mentioned  was 
conclusiye;  also  that  no  cause  of  action  was 
alleged;  and,  lastly,  that  the  petition  as 
amended  did  not  allege  that  any  of  the  im- 
provements were  made  before  the  suit  was 
commenced  and  after  the  contract  of  tenancy 
had  ended  and  the  contract  of  purchase  was 
entered  into.  The  demurrer  being  overruled, 
the  Judgment  was  reversed,  the  court  hold- 
ing: 

"It  was  error  to  overrule  the  ground  of  de- 
murrer that  the  plaintiff  failed  to  allege  that 
she  made  permanent  improvements  on  the  land 
sued  for  before  filing  her  original  petition,  and 
subsequently  to  the  time  when  the  relation  of 
landlord  and  tenant  between  herself  and  W. 
R.  Ck>ffey  terminated,  and  after  the  relation 
of  vendor  and  vendee  existed,  and  while  she 
held  possession  as  such.  The  judgment  is 
reversed,  with  direction  that  the  demurrer  be 
sustained  unless  the  petition  is  so  amended  as 
to  cure  this  defect  before  the  call  of  the  case." 
Coffey  V.  Cobb,  146  Ga.  689,  92  S.  E.  57. 

The  effect  of  this  decision  was  to  hold  that, 
with  the  exception  of  the  amendable  defect 
pointed  out,  the  petition  was  sufficient.  The 
amendments  which  were  thereafter  allowed 
were  sufficient  to  meet  the  direction  of  this 
court,  and  the  petition  is  not  subject  to  the 
further  demurrer  urged  thereto.  The  judge 
committed  error,  after  the  allowance  of  the 
last  amendment,  in  dismissing  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 


(148  Ga.  112) 

GUINN  T.  TRUITT.     (No.  654.) 
(Supreme  Court  of  Georgia.    May  16,  1918.) 

(Syllabus  hv  the  Court) 

1.  Trvsts     «c=>81  (2)— Husband's  Purghasb 
WFTH  Wife's  Funds. 

Where  funds  of  a  married  woman  are  in- 
vestted  in  land  by  her  husband,  who  takes  a 
deed  from  the  vondor  in  his  own  name,  the  hus- 
band, under  such  circiirastances.  will  take  only 
the  legal  title;  the  equitable  title  being  in  the 
wife. 

2.  TBuerrs    ^=»284— CJonvetance— Vai^iditt. 

Yet  where,  after  the  vesting  of  title  under 
the  circumstances  mentioned  in  the  preceding 
note  the  husband,  without  any  new  considera- 
tion, makes  a  deed  conveyinj?  the  property  to 
his  wife  for  life,  with  remainder  to  her  children 
by  him,  and,  if  there  be  none,  then  to  his  heirs 
at  law,  and  the  wife  accepts  the  deed  and  re- 
tains possession  thereunder,  such  deed  will  be 
binding  upon  the  wife,  unless  attacked  for 
fraud  or  other  legal  cause. 

(a)  Under  a  proper  construction,  the  petition 
■UeGres  acceptance  of  the  deed  by  the  wife. 
'^.  Wills  <©=»747— Sufficiency  of  Petition. 
Where  the  wife  makes  no  attempt  to  set 
aside  the  deed,  but  makes  a  will  purporting  to 
dispose  of  her  property  generally  in  a  manner 


different  from  that  provided  by  the  deed,  and 
a  devisee,  being  a  person  not  alleged  to  be  one 
who  would  take  under  the  deed,  seeks  to  re- 
cover  an  interest  in  the  land  embraced  in  the 
deed,  and  in  his  petition  sets  out  the  deed,  but 
does,  not  seek  to  reform  it,  or  attack  it  for 
fraud,  there  is  no  error  in  dismissing  the  peti- 
tion on  general  demurrer. 

4.  Case  Distinguished. 

The  plaintiff  sought  to  recover  on  the  basis 
of  the  testatrix  having  a  perfect  equitable  ti- 
tle, on  account  of  her  money  having  been  used 
by. her  husband  to  pay  for  the  land;  but  the 
petition  set  forth  the  deed  above  mentioned 
from  her  husband  to  herself,  and  did  not  attack 
it  for  fraud  or  other  cause,  but  attempted  to 
construe  it  in  a  manner  that  would  vest  the 
fee  in  the  wife.  By  thus  setting  out  the  deed, 
the  plaintiff  by  his  own  petition  makes  his  case 
turn  upon  the  effect  of  the  deed,  which,  as 
indicated  in  the  preceding  note,  is  fatal  to  his 
daim  of  title. 

(a)  This  case  Is  distinguishable  from  the 
cases  of  Holder  v.  Scarborough,  110  Ga.  258, 
46  S.  E.  93,  Hitchcock  v.  Hines.  143  Ga.  377, 
85  S.  E.  119,  and  King  v.  McDuffie,  144  6a. 
dl8»  87  S.  E.  22,  on  the  ground  that,  in  the 
present  case  the  legal  title  to  the  property 
mvolved  in  this  controversy  was  in  the  gran- 
tor in  the  deed  conveying  the  property  to  his 
wife,  the  equitable  owner,  through  whom  the 
plaintiff  claims,  whereas,  in  the  cases  dted. 
at  the  time  of  the  execution  of  the  second 
deed,  the  grantor  was  a  stranger  to  the  title, 
ha^ng  previously  conveyed  his  entire  interest 
therein. 

Error  from  Superior  Court,  Troup  County; 
J.  R.  Terrell,  Judge. 

Action  by  J.  W.  Gulnn  against  J.  G.  Tru- 
itt  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

M«  U.  Mooty  and  L.  L.  Meadors,  both  of 
La  Grange,  for  plaintiif  in  error.  E.  T. 
Moon,  of  La  Grange,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  CL  J.,  absent 
on  account  of  sickness. 


a48Qa.llO 
McGARITY  V.  SIMPSON.     (No.  670.) 
(Supreme  Court  of  Georgia.     May  17,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Venue  ^=»22(1)  ~  Codbfvndants  —  Rm- 

DEWCE. 

Where  two  persons  residing  in  different 
counties,  claiming  equities  in  separate  parcels 
of  land,  which  they  severally  have  conveyed  to 
others  as  security  for  individual  debts,  enter 
into  an  executory  contract  for  the  exchange  of 
such  lands,  each  person  to  pay  off  his  individual 
debt,  and  a  junior  judgment  creditor  of  one  of 
them  institutes  an  equitable  action  against  both, 
to  cancel  the  executory  contract  as  a  doud  upon 
title,  and  for  the  appointment  of  a  receiver  for 
the  property  of  the  defendant  in  fi.  fa.,  and 
other  relief,  such  suit  involves  substantial  equi- 
table relief  against  both  parties  to  the  executory 
contract,  and  may  be'  brought  in  the  county  oa 
the  residence  of  either  of  them. 

2.  Election  of  Remedies  <d=9l&— Inconsist- 
ent Remedies—Money  Judgment— Tbust. 

If  a  wife  advances  money  to  her  husband, 
which  is  used  by  him  in  paying  the  purchase 
price  of  land  conveyed  to  him  by  a  third  peraon 
and  in  making  improvements  thereon,  and  the 
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wife  subsequently  snes  the  husband  for  the 
amount  of  money  so  advanced  and  obtains  a 
judgment  against  him,  her  election  thus  exer- 
cised to  treat  the  obligation  of  her  husband  as 
a  debt  will  bar  her  from  setting  up  an  equitable 
interest  in  the  land  on  the  basis  of  ah  implied 
trust,  or  upon  the  basis  of  having  purchased 
from  her  husband,  with  the  moneyt  an  interest 
in  the  land.  Glynn  County  v.  Day,  12$  Ga. 
156,  57  S.  E.  359. 

3.  ExECtTTORY  Contract  fob  Exchange  of 
Equities— Collusion. 

It  was  sought  to  have  a  receiver  appointed 
for  the  property  of  the  defendant  in  fi.  fa.,  and 
to  cancel  the  executory  agreement  of  exchange 
of  land  entered  into  before  rendition  of  the  judg- 
ment, on  the  ground  that  it  was  a  collusive 
arrangement  to  avoid  payment  of  plaintiff's 
debt.  There  was  no  evidence  to  authorize  a 
finding  that  the  agreement  was  made  for  such 
purpose. 

4.  Appointment  of  Rbceiyeb. 

It  was  erroneous  to  appoint  a  receiver. 

Error  from  Superior  Court,  Polk  County; 
A«  L.  Bartlett.  Judge. 

Action  between  B.  T.  McGarity  and  A.  B. 
Simpson.  Judgment  for  the  latter,  appoint- 
ing a  receiver,  etc.,  and  the  former  brings 
error.     Reversed. 

Wm.  W.  Mundy,  of  Cedartown,  for  plain- 
tiff in  error.  Irwin  &  Tison  and  Bunn  A 
Trawick,  all  of  Cedartown,  for  defendant  In 
error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J., 
alNsent  on  account  of  sickness. 


a^  Ga.  104) 

PHILMPS   V.   PAUL.      (No.   COT.) 
(Supreme  Court  of  Georgia.    May  15,  19i8.) 

(Syllahua  by  the  Oauri,) 

1.  MoRTOAOBs  ^=»48(2)  — •  Debcbiption  of 
Lan  d— Cebtainty. 
A  mortgage  on  realty,  which  describes  the 
land  as  "50  acres  of  land  off  of  the  south  side 
of  land  lot  No.  104  in  the  14th  dist.  of  Lee 
county,  €ra.,"  is  not  void  for  uncertainty  in  the 
description  of  the  land.  Gress  Lumber  Co.  v. 
Coody,  94  Ga.  519,  21  S.  B.  217;  Vaughn  v. 
Fitzgerald,  112  Ga.  517,  37  S.  B:  752;  Osteen 
T.  Wynn.  131  Ga.  210,  62  S.  E.  37,  127  Am. 
St  Rep.  212,  and  cases  dted. 

2   New  Trial  ^=s>24-'BxcEPnoN— Ebbob  in 
Judghent. 

An  error  in  a  decree  or  judgment  cannot 
be  made  a  ground  of  exception  to  the  overruling 
of  a  motion  for  new  trial.  Bond  v.  SuUivan, 
133  Ga.  160,  65  S.  E.  376,  134  Am.  St.  Rep. 
199. 
8.  Trial  ^=»333—Vebdict— Cebtainty. 

The  suit  was  in  equity  for  the  foreclosure 
of  two  mortgages  securing  separate  promissory 
notes,  and  to  recover  a  general  judgment  for 
stated  amounts  of  principal  and  interest,  and 
to  reform  one  of  the  mortgages  so  as  to  correct 
an  error  in  the  description  of  the  land  alleged 
to  have  been  expressed  in  the  mortgage  by  mu- 
tual mistake.  The  defendant  pleadied  that  the 
notes  were  obtained  through  duress  and  fraud, 
and  filed  a  counterclaim,  in  which  he  prayed 
for  an  excess  judgment.  The  verdict  was,  "We 
the  jury  find  for  the  plaintiff  the  sum  of  $8(X).- 
00,  without  int.  and  grant  the  reform  as  pray- 
ed for  by  plaintiflf."  Heldf  that  the  verdict  was 
not  uncertain  in  reference  to  the  amount  found 


for  the  plaintiff.  Central  'Ry.  Co.  v.  Mote,  131 
Ga.  166,  62  S.  B.  164.  Nor  was  it  void  for 
uncertainty  in  other  respects. 

4.  Sufficiency  of  Evidence. 

The  evidence  was  sufiicient  to  support  the 
verdict,  and  there  was  no  error  in  rerusing  a 
new  trial. 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Llttlejolm,  Judge. 

Suit  in  equity  by  J.  B.  Paul  against  Morris 
Phillips.  Judgment  for  plaintiff,  moticMi 
for  new  trial  denied,  and  defendant  brings 
error.     Affirmed. 

J.  B.  Hoyl,  of  Leesburg,  for  plaintiff  In 
error.  W.  G.  Martin,  of  Leesburg,  for  de- 
fendant in  error. 

ATKJNSON,  J.  Judgment  affirmed.  All 
the  Justices  concur  except  FISH,  0.  J.,  ab- 
sent 
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MORRIS  et  aL  v.  GEORGIA  CASUALTY  CO. 

et  al. 

GEORGIA  OAStJALTY  CO.  et  aL  v.  MORRIS 

et  al. 

(Nos.  626,  627.) 

(Supreme  Court  of  Georgia.     April  11,  1918. 
Rehearing  Denied  May  17,  1918.) 

(Syllahus  by  the  Court,) 

Limitation  of  Actions  ^==»24(3),  46(1)— Sub- 
scBiPTioN  TO  Capital  Stock  —  Payment  — 
Limitations. 
Where  a  contract  of  subscription  to  the  capi- 
tal stock  of  a  corporation  does  not  fix  the  time 
for  payment  of  such  subscription,  nor  proyide 
that  it  is  to  be  paid  when  called  for  by  me  cor- 
poration, and  the  stock  has  been  fully  subscrib- 
ed and  the  corporation  is  a  going  concern,  iudh 
subscription  becomes  due  and  payable  at  once; 
and  the  statute  of  limitations  as  to  actions  on 
unpaid  subscriptions  begins  to  run  from  their 
dates.  A  demurrer  to  a  suit  on  such  contract 
not  under  seal,  where  the  suit  was  begun  more 
than  six  years  from  the  date  of  the  contract*  on 
the  ground  that  the  action  was  barred  by  limi- 
tation, was  properly  sustained. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  Mrs.  F.  E.  Morris  and  another 
against  the  Georgia  Casualty  Company  and 
others.  From  an  order  dismissing  petition 
upon  demurrer,  plaintiffs  except  and  bring 
error,  and  defendants  take  a  cross-bill  of 
exceptions.  Judgment  on  main  bill  of  ex- 
ceptions affirmed,  and  cross-bill  dismissed. 

The  petition,  filed  on  September  9,  1916, 
shows  the  following:  The  plaintiffs,  Morris 
and  Barrow,  are  and  have  been  for  six  years 
the  owners  of  6  and  27  shares,  respectively, 
of  the  capital  stock  of  Georgia  Casualty 
Company,  formerly  Georgia  Life  Insurance 
Company.  They  bring  suit  against  W.  E. 
Small. et  al.,  for  $499,100,  on  account  of  their 
contract  of  subscription,  executed  in  May 
1909,  to  the  capital  stock  of  the  company, 
4,991  shares  of  which  are  unpaid  for;  the 
contract,  omitting  the  sigi^atures,  being  as 
follows: 
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"We,  the  present  stockholders  of  the  Georgia 
Life  Insurance  0>mpany,  hereby  subscribe  for 
the  remaining  shares  of  the  10,000  proposed, 
namely  8,871,  at  par;  and  we  agree  that  said 
stock  be  sold  from  time  to  time,  at  such  prices 
as  the  directors  of  said  company  may  see  fit. 
The  net  proceeds  arising  from  the  sale  of  said 
stock  to  be  property  of  said  Georgia  Life  Insur- 
ance Company,  and  to  be  credited  on  our  stock 
account." 

The  defendants  were  the  original  promot- 
ers of  the  company.  W.  E.  Small  has  been 
the  leading  spirit  and  the  president  and 
chairman  of  the  board  of  directors  since  or- 
ganization, and  others  of  the  defendants 
have  been  officers  and  directors  of  the  com- 
pany for  various  lengths  of  time.  <Since  its 
organization  the  defendants  have  voted  the 
4,991  shares  of  stock  referred  to.  The  sever- 
al boards  of  directors  of  the  company  have 
been  cognizant  of  the  indebtedness  of  de- 
fendants, but  through  collusion  with  them 
have  refrained  from  attempting  on  behalf  of 
the  corporation  to  enforce  or  collect  the 
same,  in  violation  of  their  offldlal  duties  to 
the  corporation  and  to  i>etitioners  and  oth- 
er stockholders.  During  May,  1914,  at  a 
called  meeting  of  the  stockholders,  under 
the  guise  of  legitimately  reducing  the  capi- 
tal stock,  a  resolution  was  carried,  uncondi- 
tionally releasing  the  defendants  from  lia- 
bility on  this  contract,  and  providing  that 
the  stock  should  be  retired  and  canceled, 
which  action  was  ratified  by  the  board  of 
directors.  The  defendants  would  not  have 
been  enabled  to  carry  this  resolution  but  fo^ 
their  ability  to  vote  stock  purchased  under 
the  above  contract,  and  not  paid  for.  This 
action  was  illegal,  fraudulent,  ultra  vires,  a 
mere  nullity,  and  violative  of  the  rights  of 
petitioners  and  others  similarly  situated. 
The  notice  calling  the  meeting  did  not  put 
petitioners  on  notice  of  any  purpose  to  pass 
such  a  resolution.  Morris  did  not  have 
knowledge  of  its  passage  until  the  latter 
part  of  1915,  and  Barrow  not  until  the  spring 
of  1916,  when  they  immediately  employed 
counsel  to  bring  this  action.  Prior  to  the 
movement  to  change  the  name  of  the  cor- 
poration and  reduce  the  capital  the  stock 
was  worth  $125  per  share,  and  that  the  di- 
rect result  of  the  illegal  action  complained 
of  has  been  to  reduce  the  value  of  the  stock 
to  $40  per  share,  and  to  cause  the  loss  to  the 
corporation  of  the  subscription,  which  was 
an  asset  of  the  value  of  $499,100.  Said  can- 
cellation effected  an  inequitable  reduction 
of  the  capital  stock,  and  worked  gross  in- 
eQuaHty  between  the  stockholders  liable  un- 
der the  (contract  and  other  stockholders,  in- 
cluding petitioners.  Several  of  the  members 
of  the  board  of  directors,  by  their  action  in 
favoring  the  release  of  the  defendants  from 
liability  under  said  contract,  demonstrated 
their  antagonistic  attitude  toward  the  bring- 
ing of  such  an  action.  Because  of  the  domi- 
naticMi  and  control  of  "the  defendant"  over 
other  members  of  the  board,  11,  and  per- 
haps 13,  of  the  15  members  would  be  antago- 


nistic toward  the  bringing  of  such  an  ac- 
tion. The  defendants  aLso  control  a  ma- 
jority of  the  outstanding  stock;  and  there- 
fore it  would  not  only  be  unreasonable  to  re- 
quire petitioners  to  demand  that  the  board 
of  directors  institute  the  action,  but  it  would 
manifestly  be  unjust,  illegal,  and  Inequitable 
for  them  to  be  allowed  to  bring  and  prose- 
cute same  as  it  would  enable  the  defendants, 
through  their  domination  of  the  board  of 
directors,  to  control  the  defense  as  well  as 
the  prosecution.  The  prayers  are:  For  pro- 
cess; that  the  corporation  be  made  a  de- 
fendant; that  the  action  of  the  majority 
stockholders  and  board  of  directors  be  de- 
creed to  be  ultra  vires,  illegal,  and  void; 
for  Judgment  against  the  defendants  for  the 
full  amount  of  their  indebtedness  under  the 
contract,  in  favor  of  petitioners  in  the  ca- 
pacity in  which  they  sue;  that  the  court  di- 
rect disposition  of  the  fund;  and  for  such 
other  and  further  relief  as  they  may  be  en- 
titled to.  The  petition  was  dismissed  upon 
general  demurrer,  and  the  plaintiffs  ex- 
cepted. 

Arthur  L.  Dasher,  Jr.,  Ghas.  H.  Garrett, 
and  Ryahi  &  Anderson,  all  of  Macon,  for 
plaintiffs  in  error.  Hardeman,  Jones,  Park 
&  Johnston,  Hall  &  Grice,  Miller  &  Jones, 
Roy  W.  Moore,  and  W.  B.  Birch,  all  of  Macon, 
for  defendants  in  error. 

GIl4BE}RT,  J.  The  entire  case  is  controlled 
by  one  question  of  law:  When  did  the  stat- 
ute of  limitations  be^n  to  run  as  to  the  ow- 
tract  of  stock  subscription  which  is  the  basis 
of  the  suit?  According  to  the  view  of  this 
question  which  we  entertain,  the  court  prop- 
erly dismissed  the  petition;  and  since  the 
suit  could  not  proceed' to  collect  the  subscrip- 
tion price  of  the  stock,  it  could  not,  under 
any  view  of  the  case,  benefit  the  plaintiffs  to 
continue  the  suit  as  to  matters  contained  in 
the  other  prayers  of  the  petition.  The  law 
in  regard  to  the  question  Just  stated  is  by  no 
means  uniform  in  the  various  states,  but 
perhaps  in  most  of  them  the  rule  is  that  the 
statute  of  limitations  does  not  begin  to  run 
until  a  demand  or  call  is  made  upon  the  sub- 
scriber for  payment  of  the  stock  subscrip- 
tion. In  this  state,  however,  the  question  is 
not  an  open  one.  It  has  been  settled  in  the 
case  of  Georgia  Mfg.,  etc.,  Co.  v.  Amis,  53  6a. 
228,  dted  in  Weed  v.  Gainesville,  etc.,  R.  Ca, 
119  Ga.  576,  592,  46  S.  E.  885.  In  the  case  in 
53  Ga.  228,  the  subscription  contract  was  very 
similar  to  the  one  before  us,  and  was  as  fol- 
lows: 

''Georgia,  Coweta  County:  We  whose  names 
are  hereto  subscribed  promise  to  pay  the  Georgia 
Mf^.  &  Paper  Mill  Co.  the  amount  placed  op- 
posite oar  names  respectively,  for  stock  in  said 
company  at  the  rate  of  $100  per  share,  par 
value.*' 

Recovery  on  this  contract  was  sought  in  a 
cross-action.  On  the  trial  of  the  case  the 
court  charged  the  Jury,  in  substance,  that  the 
statute  of  limitations  began  to  run  on  the 
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subscription  contract  from  the  time  of  its  exe- 
cution ;  and  tbat  if  they  found,  under  the  evi- 
dence, that  six  years  had  elapsed  since  that 
date,  recovery  on  the  contract  would  be  bar- 
red by  the  statute  of  limitations.  This  charge 
was  excepted  to;  and  on  review  the  Supreme 
Court,  Warner,  Chief  Justice,  delivering  the 
opinion,  said  that  the  charge  complained  of 
was  not  error,  and  that  the  right  of  acticm 
was  barred  at  the  expiration  of  six  years 
from  the  date  of  the  contract  The  same  view 
of  the  question  haa  been  taken  by  the  Su- 
preme Court  of  Alabama.  Harris  v.  Gateway 
Land  Co.,  128  Ala.  652,  29  South,  eu. 

The  rule  in  this  state  is  that,  where  a  con- 
tract of  subscription  to  the  capital  stock  of 
a  corporation  does  not  fix  the  time  for  pay- 
ment of  such  subscriptfon,  nor  provide  tliat 
it  is  to  be  paid  when  called  for  by  the  cor- 
poration, and  the  stock  has  been  fully  sub- 
scribed and  the  oorx>orati(m  is  a  going  con- 
cern, such  subscription  becomes  due  and  pay- 
able at  once;  and  the  statute  of  limitations 
as  to  actions  on  unpaid  subscriptions  begins 
to  run  from  their  dates.  The  contract  having 
been  executed  in  May,  1909,  not  under  seal, 
and  this  suit  having  been  filed  in  September, 
1916.  it  is  obvious  that  a  recovery  on  the  con- 
tract cannot  be  had,  since  more  than  six 
years  had  elapsed  between  the  execution- of 
'ihe  contract  and  the  filing  of  the  suit*  There 
were  several  demurrers  containing  numerous 
grounds,  among  them,  the  grounds  of  general 
demurrer  that  the  petition  set  out  no  cause 
of  action,  and  that  the  suit  was  barred  by  the 
statute  of  limitations.  The  court  ruled  upon 
numerous  grounds  of  the  special  demurrer, 
and  finally  ordered  the  suit  dismissed.  The 
dismissal  of  the  suit  must  be  affirmed,  be- 
cause, in  our  opinion,  the  bar  of  the  statute 
settled  the  entire  matter. 

Judgment  on  main  bill  of  exceptions  affirm- 
ed; cross-bill  dismissed.  All  the  Justices 
concur,  except  £7SH,  C.  J.,  absent  on  account 
of  sickness. 

(148  Oa.  84) 

KIRKLAND  et  aL  v.  FERRIS  et  aL 

(No.  665.) 

(Supreme  Court  of  (Seorgia.     May  14,  191S.) 

(Syllahus  hy  ihe  Court) 

1.  Ck>UBT8  ^s»67-nJuBisDiGnoN— Hbakino  on 
Motion  fob  New  Tmajl. 
The  judge  of  the  superior  oourts  of  the 
Rome  circuit  was  disqualified  in  a  case  pend- 
ing in  the  superior  court  of  Floyd  county.  The 
judge  of  the  city  court  of  Floyd  county  presided 
at  the  trial,  which  occurred  during  tiie  July 
term,  1917.  After  verdict  a  motion  for  new 
trial  was  present^  to  the  judge  who  tried  the 
case.  A  rule  nisi  was  granted,  returned  before 
the  same  judge  "at  the  courthouse  in  Rome, 
6a.,  at  10  o'clock  a.  m.  on  the  nth  day  of  Sep- 
tember 1917."  At  the  same  time  an  order  was 
granted,  setting  the  motion  for  new  trial  to  **be 
eard  and  determined  on  the  17th  day  of  Sep- 
tember, 1917,  in  term  time  or  vacation  time  at 
Rome,  Ga.,"  and  "that  the  movant  have  until 
the  17th  day  of  September,  1917,  to  prepare  and 
present  for  approval  a  brief  of  evidence  in  said 


case."  The  day  so  appointed  for  the  hearing 
was  within  a  recess  before  final  adjournment 
of  the  term  of  court  at  which  the  trial  occurred 
and  during  the  regular  September  term  of  the 
superior  court  of  Chattooga  county,  that  county 
bemg  also  included  in  the  Rome  judicial  dr- 
cuit.  The  motion  for  new  trial  was  regularly 
called  on  September  17th  at  the  hour  and  place 
appointed  for  the  hearing.  The  attorney  for  the 
movant  was  absent.  No  brief  of  evidence  hav- 
ing been  presented  for  approval  and  no  one 
appearing  for  the  movant,  the  judge,  on  motion 
01  respondents,  dismissed  the  motion  for  new 
trial.  The  movant  excepted.  Held^  that  under 
a  proper  construction,  the  orders  setting  the  mo- 
tion for  new  trial  appointed  the  hearing  for 
chambers  at  the  time  specified,  whether  that 
time  should' be  in  vacation  or  during  the  term 
of  the  court ;  and  the  trial  judge  was  not  ousted 
of  jurisdiction  to  pass  upon  the  motion  at  the 
time  appointed,  hv  reason  of  the  opening  of  the 
regular  session  of  the  superior  court  of  Chat- 
tooga county,  presided  over  by  the  judge  of  the 
Rome  circuit  The  case  differs  from  Broadway 
National  Bank  v.  Kendrick,  1^  6a.  1053,  63 
S.  B.  676;  Butler  v.  SUte,  112  6a.  76^  37 
S.  B.  119.  124;  Ivey  v.  Stote,  112  6a,  176. 
37  S.  B.  898,  cited  by  plamtiff  in  error. 

Brror  from  Superior  Ck>urt,  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  between  L.  C.  Kirkland  and  others 
and  T.  H.  Ferris  and  others.  Verdict  for 
the  latter,  motion  for  new  trial  dismissed, 
and  the  movants  except  and  bring  error.  Af- 
firmed. 

M.  B.  Bubanks,  of  Rome,  f6r  plaintiffs  in 
error.  Denny  &  Wright,  of  Rome,  for  de> 
fendants  in  error. 

ATKINSON,  J.  Judgment  aflBlrmed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  8idme8& 


au  Oa.  IM) 

BTNB  T.  FARMBRS'  BANK  OF  BLYTHB 

et  al.    (No.  624.) 
(Supreme  Court  of  Ceorgia.     May  17,  1918.) 

(SyUalui  hy  the  Oowrt,) 

BXXCTTnON  ^=9l72(6)--lNJUN0TI0N— BNroBCB- 
MENT  OF  Fl.   Fa.— RXLIET— DEMUBaBB. 

Where  under  the  allegations  of  a  petition 
for  injunction  against  the  enforcement  of  a  fi. 
fa.,  and  to  set  aside  a  sale  of  lands  thereunder, 
the  defendant  in  fi.  fa.  was  not  entitled  to  an 
injunction  generally  against  the  enforcement 
of  the  fi.  fa.,  or  to  a  decree  setting  aside  the 
sale,  yet  was  entitled  in  equity  to  an  order  re- 
straining the  collection  of  an  excess  of  interest 
over  the  amount  which  would  have  been  fixed 
by  a  proper  calculation,  the  court  should  not 
have  sustained  a  general  demurrer  to  the  peti- 
tion, without  makmg  provision  for  restraining 
the  enforcement  of  the  fi.  fa.  for  such  excess  oi 
interest. 

Brror  from  Superior  Ckmrt,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  J.  P.  Byne  against  the  Farmers' 
Bank  of  Blythe  and  others.  Demurrer  to 
petition  sustained,  and  action  dismissed,  and 
plaintiff  brings  error.  '  Reversed  with  direo- 
tien. 

In  a  petition  brought  by  Byne  against  the 
Farm^v'  Bank  of  Blythe,  he  showed  that 
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the  bank  had  previously  sued  him  upon  a 
promissory  note  given  by  him  to  the  bank 
for  the  principal  sum  of  $1,500,  bearing  in- 
terest at  8  per  cent,  per  annum,  and  secured 
by  a  conveyance  of  certain  real  estate ;  that 
the  bank  obtained  judgment  upon  this  note 
for  the  unpaid  principal  and  for  a  certain 
sum  as  interest;  that,  while  the  note  con- 
tained a  provision  for  the  payment  of  10 
per  cent,  as  attorney's  fee  if  collected  by  suit, 
there  was  an  agreement,  before  judgment, 
that  the  judgment  for  attorney's  fees  should 
not  exceed  the  sum  of  $15,  and  In  fact  the 
verdict  and  judgment  specified  no  amount 
whatever  as  attorney's  fees;  that,  taking 
Into  accoimt  certain  partial  payments  which 
had  been  made,  the  amount  of  Interest  due 
upon  the  debt  at  the  time  of  the  judgment 
was  8  per  cent,  on  $1,500  for  the  period  of 
2  years,  3  months,  and  10  days,  or  $252.33, 
but  the  amount  of  interest  found  by  the  jury 
and  for  which  judgment  was  entered  was 
$521 ;  that  by  the  verdict  the  judgment  was 
made  a  special  lien  upon  the  property  con- 
veyed to  secure  the  payment  of  the  debt  to 
the  bank ;  that  after  a  reconveyance  of  this 
property  to  petitioner  for  the  purjwse  of  levy 
and  sale,  the  same  was  sold  at  sheriff's  sale ; 
that  th6  bank  agreed,  before  the  sale,  to  bid 
the  full  amount  of  its  judgment  against  pe- 
titioner, but  it  failed  to  keep  this  agreement, 
and  the  property  was  knocked  off  to  the 
bank  at  a  price  considerably  less  than  the 
amount  of  its  judgment;  that  the  original 
debt  to  secure  Vfhlch  the  petitioner  had  con- 
veyed this  property  to  the  bank  was  infect- 
ed with  usury,  In  that  he  did  not  receive 
from  the  bank  the  full  sum  of  $1,500  when 
he  executed  his  note  for  that  amount,  but 
only  the.  sum  ;Of  $1,350.  He  prayed  that  the 
deed  be  canceled  and  declared  void,  and 
that  the  judgment  and  the  sale  be  set  aside. 
The  defendant  demurred  generally  to  the  pe- 
tition, on  the  ground  that  It  sets  forth  no 
cause  of  action.  The  court  sustained  the 
demurrer  and  dismissed  the  action ;  and  the 
petitioner  excepted. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error.  Pierce  Bros.,  of  Augusta,  for  de- 
fendants in  error. 

BfiCK,  P.  J.  (after  stating  the  facts  as 
abeve).  While  the  court  should  not  have 
retained  the  petition  in  this  case  for  the  pur- 
pose of  injunction  generally  against  the  en- 
forcement of  the  judgment  and  the  fl.  fa. 
based  thereon,  or  for  the  purpose  of  setting 
aside  the  same,  nevertheless  provision  should 
have  been  made  to  prevent  the  enforcement 
of  the  judgment  for  the  excessive  interest 
erroneously  Included  in  the  Judgment  as  the 
amount  due.  It  Is  alleged  in  the  petition 
that  there  was  an  agreement,  before  judg- 
ment, that  judgment  for  attorney's  fees 
w-OQld  not  be  taken  except  for  the  small 
chargei  of  $15.    This  part  of  the  agreement, 


as  appears  from  a  statement  of  the  allega- 
tions of  the  petition,  was  oomplled  with;  but 
a  judgment  with  Interest  to  the  amoimt  of 
$521  was  taken.  This  was  manifestly  in  ex- 
cess of  the  amount  of  Interest  due;,  and  the 
court  should  have  required  an  abandonment 
of  that  part  of  the  Judgment  for  Interest  in 
excess  of  the  amount  due,  calculating  the 
same  at  the  rate  stipulated  in  the  note.  The 
court  was  right  in  not  retaining  the  petition 
for  the  purpose  of  setting  aside  the  Judg- 
ment and  the  sale  of  the  property,  bat  idiould 
not  have  sustained  the  demurrer  generally, 
without  making  provisions  to  prevent  the  en- 
forcement of  the  judgment  for  the  amount 
of  Interest  above  the  amount  which  would 
have  been  reached  by  a  calculation  of  in- 
terest at  the  rate  of '8  per  cent.,  making  the 
proper  deductions  for  partial  payments. 
But  we  do  not  think  the  judgment  ought  to 
be  reversed  generally.  The  ends  of  justice 
will  be  met  by  a  reversal,  with  direction  that 
the  judgment  be  modified  to  the  extent  in- 
dicated by  the  foregoing  as  proper;  that 
is,  the  bank  be  restrained  from  enforcing 
the  judgment  for  that  portion  of  tiie  Inter- 
est which  was  erroneously  included. 

If  the  bank  made  an  agreement  with  the 
defendant  In  execution  as  alleged  in  the  pe- 
tition, to  wit,  that  at  the  sale  of  the  land 
it  would  bid  such  an  amount  as  would  pro- 
tect him,  and  failed  to  do  so,  and  if  that 
agreement  was  made  under  such  circum- 
stances as  would  render  it  binding  on  the 
bank,  it  may  be  urged  against  the  enforce- 
ment of  the  fi.  fa.  for  the  excess  of  the 
amount  of  the  same  over  and  above  the  price 
for  which  the  property  when  sold  was 
knocked  down,'  but  we  do  not  think  it  is 
cause  for  setting  aside  the  sale,  or  for  set- 
ting aside  the  judgment. 

Judgment  reversed,  with  direction.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 

'  a«  Oft.  in) 

HOGAN  V.  HOGAN.     (No.  888.) 
(Supreme  Court  of  Georgia.     May  17,  1918^ 

(ByUahus  by  the  Court,} 

1.  Process  ^:>163— Defects— Amendment. 

A  petition  for  divorce,  alimonyj  and  coun- 
sel fees  was  addressed  to  the  superior  court  of 
Irwin  county.  It  was  presented  to  the  judge 
thereof,  who,  on  February  7,  1918,  issued  a  role 
nisi,  requiring  the  defendant  to  show  cause,  on 
February  23,  1918,  at  a  designated  place,  why 
temporary  alimony  and  counsel  fees  should  not 
be  allowed,  and  also  ordered  the  petition  filed 
and  the  defendant  served.  The  petition  was 
filed  on  February  9,  1918,  and  the  clerk  of  the 
court  attached  a  defective  process,  the  same  not 
being  addressed  to  the  sheriff  of  the  said  county 
and  nis  lawful  deputies,  and  erroneously  requir- 
ing the  defendant  to  appear  *'at  the  next  term 
of  Irwin  superior  court  to  be  held  on  the  first 
Monday  in  April,'*  Whereas,  the  next  regular 
term  of  that  court  was  required  by  law  to 
meet  on  the  third  Monday  in  April.  The  de- 
fendant appeared  specially  at  the  chambers  of 
the  ju^e  at  the  time  appointed  for  the  hemr- 
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Ing  in  regard  to  teomorary  alimony  and  counsel 
fees,  and  moved  to  dismiss  the  proceedings,  con- 
tending that  the  process  was  null  and  void  be- 
cause not  directed  to  the  sheriff  or  lawful  dep- 
uty or  other  officer  authorized  by  law  to  make 
service  thereof,  and  because  the  process  requir- 
ed his  apearance  on  the  first  Monday  in  April 
instead  of  the  third  Monday  in  ApriL  The 
plaintiff  then  and  there  offered  an  amendment 
correcting  these  defects  in  the  process,  direoting 
the  same  to  the  sheriff  of  Irwin  county  and  his 
lawful  deputies,  and  changing  the  requirement 
as  to  attendance  to  the  third  Monday  in  April 
as  provided  by  law.  The  court  heard  evidence, 
ana  then  allowed  temporary  alimony  and  counsel 
fees.  The  plaintiff  excepted  to  the  allowance 
of  the  amendment,  and  also  to  the  allowance  of 
alimony  and  counsel  fees.    Held; 

The  process  was  defective,  but  not  void;  and 
was  therefore  amendable.  Mitchell  v.  Long,  74 
Ga.  M  (3);  Bichmond  &  Danville  R  Co.  v. 
Benson,  86  Ga.  203,  12  S.  B.  357,  22  Am.  St. 
Bep.  446;  Winn  v.  Butts,  127  Ga.  885  (§1. 
888,  56  S.  E).  406 ;  Booth  v.  State,  131  Ga.  7&() 
(5),  760.  63  S.  E.  502. 

2.  Divorce  <®=s>81— Ibwmitjlabitt  of  Pbogess 
—Appearance. 
The  appearance  by  the  defendant  at  the 
chambers  hearing  was  in  a  -county  other  than 
Irwin,  and  was  in  obedience  to  the  rule  nisi 
issued  by  the  judge,  and  not  by  virtue  of  the 
process.  The  irregularity  of  the  process  was  not 
really  before  the  court  at  this  nearing.  Giles 
V.  Cook,  146  Ga.  436,  91  S.  E.  411.     . 

8.  Divorce  «g=5>286—ALiM0NT— Counsel  Fees 
—Review— DiscBBTiON* 
U^on  conflicting  evidence  the  discretion  of 
the  trial  judge  in  awarding  temporary  alimony 
and  counsel  fees  will  not  be  controlled  where 
abuse  is  not  shown. 


Error  from  Superior  Court,  Irwin  Coun- 
ty; R.  Eve,  Judge. 

Suit  for  divorce,  alimony,  and  counsel  fees 
by  Stella  Hogan  against  L.  Lr.  Hogan.  Judg- 
ment allowing  temporary  alimony  and  coun- 
sel fees,  and  defendant  excepts  and  brings 
error.    Affirmed. 

Philip  Newbern,  of  Odlla,  for  plaintiff  In 
error.  Chas.  W.  Bussell  and  Jesse  Gran- 
tham, both  of  Fitzgerald,  for  defendant 'in 
error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  0.  J.*  ab- 
sent on  account  of  sickness. 


a48  Ga.  81) 

ROBERTSON  v.  RIGSBY  et  al.     (No.  661.) 

(Supreme  Court  of  Georgia.     May  14,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Tbial    ^=s>349(8)-~Speciax«  Vebdict. 

Upon  the  trial  of  a  cause  in  equity  the 
judge  may,  of  his  own  motion,  propound  ques- 
tions to  the  jury  covering  the  issues  of  fact 
in  the  case,  and  have  the  jury  make  a  special 
verdict  in  response  to  the  questions.  The 
queetions  submitted  in  this  case  apparently 
cover  the  controlling  issue,  under  the  pleadings 
and  stipulations  of  counsel  made  during  the 
trial. 

2.  RePOBMATION  of  IlVSTBTTliENTS     ^ss>45(l)— 

Tbial   «=>237(1)— Evidence— Weight  and 

SUFFIOIENOY— InBTBTJOTION. 

Evidence  to  authorize  a  decree  reforming  a 
written  instrument  must  be  clear,  unequivocal, 
and  decisive.    But  in  the  present  case,  in  view 


of  the  single  issue  that  was  submitted  in  con* 
formity  with  the  stip^ations  made  by  counsel, 
the  court  did  not  err,  as  against  the  defendant 
(plaintiff  in  error),  in  charging  that  the  plain* 
tiffs  were  required  to  establish  their  case  by  a 
preponderance  of  the  evidence. 

Error  from  Superior,  Oourt,  Catoosa  Coun* 
ty;  M.  C.  Tarver,  Judge. 

Suit  by'  J.  D.  Rigsby  and  others  against 
A.  B.  Robertson.  Decree  for  plalntlifs,  mo- 
tion for  new  trial  overruled,  and  defendant 
excepts  and  brings  error.    Affirmed. 

Rigsby  and  others  brought  a  petition 
against  Jlobertson,  praying  for  a  decree  re- 
forming a  deed  in  which  Robertson  was  the 
grantor  and  Rigsby  the  grantee.  Upon  the 
trial  the  Jury,  under  instructions  of  the 
court,  returned  a  special  verdict  in  answer 
to  two  questions'  submitted  to  them;  and 
the  court  thereupon  granted  a  decree  that 
the  deed  be  reformed  as  prayed.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

W.  E.  Mann,  of  Dalton,  for  plaintiff  in 
error.  MeClnre  &  McClure,  of  Chattanooga, 
Tenn.,  for  defendants  in  error. 


BECK,  P.  J.  [1]  1.  Rigsby  was  the  holder 
of  a  bond  for  title  from  Robertson,  and  sub- 
sequently became  the  grantee  in  a  deed  con- 
veying the  land  described  in  the  bond,  with 
the  exception  of  a  small  part  thereof.  Three 
or  four  years  after  the  execution  of  the 
deed,  Rigsby,  as  he  alleged  in  his  petition, 
discovered  that  a  part  of  the  land  described 
in  the  bond  for  title  was  not  included  in 
the  description  of  the  land  conveyed  by  the 
deed.  He  alleged  that  he  was  not  aware  of 
this  omission  and  error  at  the  time  he  re* 
ceived  the  deed;  and  he  accordingly  brought 
suit  for  a  reformation  of  the  deed,  claiming 
that  the  omission  was  through  mutual  mis- 
take. During  the  trial,  after  the  introduc- 
tion of  a  part  of  the  evidence,  the  following 
statements  were  made  in  a  colloquy  between 
the  court  and  counsel  for  the  defendant: 

"By  the  Oourt.  As  I  understand  it,  the  is- 
sue is  as  to  whether  or  not  at  the  time  of  the 
reception  of  the  deed  from  Robertson  to  Rigs- 
by, by  Rigsby,  he  understood  that  the  descrip- 
tion in  the  deed  was  different  from  that  in  the 
bond  for  title.  If  he  did  not,  he  is  entitled  to 
specific  performance  of  the  contract  evidenced 
by  the  bond  for  title.    If  he  did,  he  is  not. 

"By  Mr.  Mann  (counsel  for  plaintiff  in  er- 
ror):   Tes,  sir,  that  is  the  sole  issue." 

After  the  evidence  was  closed  the  court 
charged  the  jury,  and  submitted  to  them  in 
connection  with  his  instructions  two  ques- 
tions, viz.: 

"First.  Did  the  plaintiff,  J.  D.  Rigsby,  at  the 
time  of  the  execution  of  the  deed  from  A.  B. 
Robertson  to  J.  D.  Rigsby,  understand  that  the 
description  in  the  deed  was  different  from  that 
set  out  in  the  bond  for  title?     • 

"Second.  Did  the  plaintiff,  J.  D.  Rigsby,  con- 
sent* at  the  time  of  the  execution  of  the  deed 
from  A.  B.  Robertson  to  J.  D.  Rigsby,  to  ac- 
cept the  same  as  a  compliance  with  Robert- 
son's bond  for  title  to  him,  with  knowledge 
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that  the  description  of  the  land  conveyed  to 
him  by  the  deed  was  different  from  the  de- 
scription in  the  bond  for  title  from  Robertson 
to  himr 

The  Jury  answered,  "No/*  to  each  of  these 
questions;  and  the  court  thereupon  entered 
a  decree  in  favor  of  the  plaintiff.  In  the 
motion  for  a  new  trial  error  was  assigned 
upon  the  submission  of  these  questions  to 
the  Jury,  on  the  ground  that  they  did  not 
submit  the  real  Issues  to  the  Jury,  and  ex- 
cluded all  other  Issues,  and  "because  the 
verdict  of  the  Jury  must  be  for  the  plaintiff 
or  the  defendant,  and  must  cover  all  the  is- 
sues In  the  case."  These  exceptions  are 
without  merit,  In  view  of  the  stipulation  by 
counsel  in  response  to  the  query  of  the 
court  as  to  what  was  the  real  Issue  In  the 
case.  Apparently  the  questions  cover  the 
issue  as  stated  above  in  the  colloquy  be- 
tween the  court  and  counsel;  and,  if  they 
did  not  completely  cover  the  Issues,  counsel 
should  have  suggested  other  questions;  but 
no  suggestion  was  made.  This  was  an  equi- 
table petition,  and  it  was  competent  for  the 
Judge  upon  his  own  motion  to  submit  ques- 
tions to  the  Jury  covering  the  Issues  made, 
and  then  to  frame  a  decree  in  accordance 
with  the  special  verdict 

[2]  2.  In   another   ground   of  the   motion 

for  a  new  trial  error  is  assigned  upon  the 

following  charge  of  the  court: 

"The  burden  is  upon  the  plaintiffs  to  estab- 
lish their  contentions  by  a  preponderance  of 
the  evidence.  What  is  meant  by  a  preponder- 
ance of  the  evidence  is  the  weight  of  it  It 
should  be  stronger  going  to  show  that  the  con- 
tentions of  the  plaintiffs  are  correct  than  it 
is  going  to  show  that  the  contentions  of  the 
defendant  are  correct  If  it  be  slightly  so,  that 
would  be  sufficient;  but  it  mast  preponderate 
in  favor  of  the  plaintiffs  to  authorize  them  to 
recover."" 


ft 


The  plaintiff  in  error  contends  that  the 
rule  stated  In  this  charge  as  to  the  suffi- 
ciency of  evidence  Is  not  applicable  to  cases 
brought  for  the  reformation  of  deeds.  It  Is 
true  that  generally  such  a  charge  as  the  one 
quoted,  In  a  suit  brought  for  the  reforma- 
tion of  a  written  Instrument,  would  not 
stand  If  properly  challenged.  For,  as  has 
been  said,  equity  Is  very  slow  in  exerting 
Itself  to  reform  alleged  mistakes  In  deeds 
or  other  written  Instruments,  and  it  Is  not 
sufficient  that  there  may  be  some  reason  to 
presume  a  mistake;  the  evidence  must  be 
clear,  unequivocal,  and  decisive.  Civil  Ck)de, 
§4570.  See,  also,  collection  of  cases  in  11 
Mlchle's  Dig.  150,  under  the  head  of  "Suffi- 
ciency of  Evidence."  But  we  are  of  the 
opinion  that,  in  view  of  the  sole  issue  in- 
volved in  this  case,  the  charge  affords  no 
ground  of  complaint  to  the  plaintiff  In  error. 
The  case  was  not  submitted  to  the  Jury  gen- 
erally, and  did  not  Involve  the  establish- 
ment of  doubtful  lines  or  the  inclusion  or 
exclusion  of  land  the  description  of  which 
was  vague  or  doubtful;  but  the  issue  to  be 


determined  by  the  Jury  was  a  single  and  a 
simple  issue  of  fact,  and  that  Is,  whether 
Rigsby  "understood  that  the  description  in 
the  deed  was  different  from  that  in  the  bond 
for  title.'*  This  Issue  of  fact  relates  to  some 
agreement  made  subsequently  to  the  date  of 
the  bond  for  title.  Had  there  been  an  agree- 
ment made  between  the  parties  changing 
the  description  in  the  bond  for  title?  The 
defendant  in  this  case  asserted  that  there 
was  a  change,  and  that  Rigsby  at  the  time 
of  the  reception  of  the  deed  understood  that 
there  was  a  change  of  description.  We  do 
not  see  how  he  can  complain  of  a  charge  put- 
ting upon  iRigsby  the  burden  of  showing  by 
a  preponderance  of  evidence  that  his  conten- 
tion was  true,  to  wit,  that  he  did  not  un- 
derstand that  the  description  of  the  deed 
was  different  from  that  In  the  bond  for  title. 

None  of  the  other  assignments  of  error  are 
such  as  to  require  the  grant  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 

(148  oa.  im 
HUTOHINS  ▼.  HUTCHINS.    (No.  630.) 
(Supreme  Oourt  of  Georgia.     May  15,   191S.) 

fBylMuM  hy  the  CouriJ 

Divorce  ^s»282~-Alimont  and  Attobnst's 
Fees— Exceptions. 
The  exceptions  to  the  judgment  of  the  coart 
allowing  temporary  alimony  and  attorney's  fees 
raise  no  other  question  than  that  as  to  whether 
the  evidence  authorized  the  granting  of  ali- 
mony and  whether  the  amount  awarded  was 
excessive;  and  from  the  evidence  in  the  case  it 
is  not  made  to  appear  that  the  court  abused 
its  discretion  in  allowing  the  defendant,  the 
wife  of  the  libelant,  the  amount  of  temporaiy 
alimony  and  attorney's  fees  which  was  actual- 
ly awarded. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Libel  for  divorce  by  J.  C.  Hutdiins  against 
Ethel  Hutchins,  with  answer  and  cross-pe- 
tition by  defendant.  From  award  of  attor- 
ney's fees  and  temporary  alimony  to  def^id- 
ant,  the  plaintiff  brings  error.    Affirmed. 

J.  C.  Hutchins  filed  a  libel  for  divorce 
against  his  wife,  Ethel  Hutchins.  The  lat- 
ter filed  her  answer  and  cross-petition.  In 
the  cross-petition  she  prayed  that  she  be 
granted  «  total  divorce ;  that  the  custody  of 
her  Infant  daughter  be  awarded  her;  and 
that  the  plaintiff  be  required  to  pay  her  a 
stated  stun  as  counsel  fees  and  a  further 
sum  for  the  support  of  the  child.  An  order 
was  passed  requiring  the  service  of  the  an- 
swer and  cross-petition  upon  plaintiff.  Hie 
defendant,  Ethel  Hutchins,  subsequently  filed 
ah  amendment,  in  which  she  made  applica- 
tion for  attorney's  fees  to  enable  her  to  pros- 
ecute a  defense,  and  filed  a  further  amend- 
ment asking  for  the  allovrance  of  temporary 
alimony  for  the  support  of  the  child.  At 
the  hearing  of  the  application  for  attorney's 
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fees    and    temporary    alimony    the    court  r 

awarded  a  stated  sum  as  attorney's  fees  and 

another  sum  as  alimony.    To  this  Judgment 

of  the  court  allowing  alimony  and  attorney's 

fees  the  plaintiff  excepted;    the  exception 

being  stated  as  follows: 

The  plaintiff  excepts  to  the  judgment  "as  ex- 
cessive and  not  warranted  by  the  evidence,  and 
now  excepts  and  assigns  error  thereon,  and  says 
the  court  erred  in  granting  alimony  and  attor- 
ney's fees/' 

Hugh  HoweU,  of  Atlanta,  for  plaintiff  In 
error.  W.  R.  Hammond,  of  Atlanta,  for  de- 
fendant In  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  In  the  brief  of  counsel  for  plaintiff 
in  error  it  is  urged  that  no  rule  nisi  issued 
upon  the  amendment  asking  for  temporary 
alimony,  and  that  at  the  hearing  counsel  for 
plaintiff  in  error  insisted  that  he  was  not 
ready  to  proceed  with  the  hearing  upon  the 
petition  for  temporary  alimony,  as  the  rule 
nisi  which  had  in  fact  issued  only  required 
him  to  show  cause  why  attorney's  fees 
should  not  be  paid,  and  that  the  court  was 
without  authority  at  that  time  to  allow  tem- 
porary alimony. 

The  question  made  in  the  brief  of  plaintiff 
in  error  is  not  made  by  the  assignment  of 
error.  The  exception  to  the  Judgment  of  the 
court  raises  merely  the  question  as  to  wheth- 
er the  evidence  authorized  the  allowance  of 
temporary  alimony,  and  whether  the  amount 
allowed  was  excessive.  We  have  examined 
the  evidence  and  it  does  not-  appear  that 
there  was  any  abuse  of  discretion  in  allow- 
ing the  alimony  awarded. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent  on  account 
of  sickness. 

<148  Oa.  87) 

CHANCEY  V.   JOHNSON.     (No.  722.) 
(Supreme  Court  of  Georgia*    May  14, 1918.) 

(Syllalus  hy  the  Court,) 

Injunction  ®=>118(2),  120  —  Tbbspass  on 
Land— Defendant's  Insolvency— Allega- 
tion OF  Title  ob  Possession. 
In    a    petition   for   injunction   against    the 
commission   of  a  trespass  on  land,   upon   the 
ground  that  the  defendant  is  insolvent  and  the 
damages  will  be  irreparable,  it  is  essential  for 
the  plaintiff  to  allege  title  in  himself  or  actual 
possession   of  the   land.     In   such   a  case   the 
plaintiff  is  not  required  to  attach  an  abstract  of 
his  title,  but  an  unqualified  allegation  that  he 
is  the  true  owner  of  the  land  is  sufficient  to 
withstand  a  demurrer. 

(a)  Where  in  such  a  case  the  plaintiff  did  not 
allege  that  he  was  in  the  actual  possession  of 
the  land,  but  that  the  laud  was  "not  in  culti- 
yatlon,  but  there  is  located  on  it  chestnut  tim- 
ber." and  did  not  allege  without  qualification 
that  he  was  the  true  owner  of  the  land,  but,  on 
the  contrary,  alleged  that  he  was  the  owner 
and  holder  of  the  title  to  the  land,  and  volun- 
tarily attached  an  abstract  of  hie  title  and  made 
the  same  a  part  of  the  petition,  to  which  ref- 
erence was  prayed,  and  where  the  abstract 
showed  on  its  face  that  one  of  the  muniments 
of   title   on   which   the   plaintiff   relied   was  a 


deed  from  certain  persons  "as  next  friend, 
etc.,  of  minors  of  Enoch  Chancey,  deceased,' 
to  a  named  grantee  (the  abstract  having  pre- 
viously shown  title  in  Enoch  Chancey),  and 
there  was  nothing  to  show  the  authority  of  the 
next  friend  of  the  minors  of  Enodi  Chancey  to 
execute  the  deed,  or  whether  the  heirs  at  law 
of  Enoch  Chancey  were  all  minors,  the  petition 
was  demurrable.  Williamson  v.  White,  101 
Ga.  276  (3),  279,  28  S.  E.  846,  65  Am.  St.  Rep. 
302;  Fletcher  v.  Fletchet,  123  Ga.  326,  51 
S.  E.  418;  Ault  v.  Meager,  112  Ga.  148,  37 
S.  B.  185. 

(b)  The  decisions  in  Yonn  v.  Pittman,  82  Ga. 
637,  9  S.  E.  667,  and  Crawford  &  Ashby  v. 
Carter,  146  Ga.  526,  91  S.  B.  780,  have  ref- 
erence to  the  abstract  of  title  attached  to  a 
staftutory  action  of  complaint  for  land.  In 
action  of  complaint  for  land  it  is  not  necessary 
that  the  documents  indicated  shall  in  and  of 
themselves  constitute  a  perfect  chain  of  title; 
and  the  petition  in  such  a  case  cannot  be  dis- 
missed on  demurrer  to  the  abstract  of  title 
annexed  to  the  declaration,  where  the  same  is 
not  made  an  allegation  of  the  petition.  The 
object  of  the  abstract  is  only  to  give  notice  of 
what  will  be  relied  upon  at  the  time  of  the  trial, 
and  the  relevancy  of  the  documents  referred 
to  therein  may  be  made  apparent  by  any  admis- 
sible evidence  adduced  for  that  purpose.  The 
abstract  is  not  a  part  of  the  petition  in  such 
statutory  action,  unless  voluntarily  so  made 
by  the  pleader.  Where,  in  an  equitable  petition 
to  enjom  the  commission  of  a  trespass  on  land, 
the  plaintiff  alleges  that  he  is  the  owner  of  the 
true  title,  as  shown  by  an  abstract  attached 
to  his  petition,  marked  as  an  exhibit  and  ex- 
pressly made  a  part  thereof,  such  allegation 
cannot  be  treated  as  a  simple  allegation  of 
title,  but  will  be  treated  as  an  allegation  that 
the  title  is  limited  to  that  defined  in  the  ab- 
stract. Dugas  V.  Hammond,  130  Ga.  87,  60 
S.  B.  268(2,3). 

(c)  It  follows  that  the  demurrer  to  the  peti- 
tion should  have  been  sustained.  The  error 
in  overruling  it  rendered  the  subsequent  trial 
of  the  case  nugatory. 

Error  from  Superior  Court,  Gilmer  Coun- 
ty;  N.  A.  Morris,  Judge. 

Suit  for  Injunction  by  L.  A.  Johnson 
against  W.  H.  Chancey.  Demurrer  to  peti- 
tion overruled,  and  defendant  brings  error. 
Reversed. 

A.  H.  Burtz,  of  Bllljay,  and  D.  W.  Blair, 
of  Marietta,  for  plaintiff  in  error.  Wm. 
Butt,  of  Bine  Ridge,  for  defendant  In  error. 

GEORfeE,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


a48  CKu  97) 
MASSENGALB  v.  HODGSON  et  aL 

(No.  567.) 

(Supreme  Court  of  Georgia.    May  15»  1918.) 

(Syllabus  hy  the  Court,) 

1.  Corporations    ^=>127    —    Transfer    of 
Stock  —  Sufficiency  of  Petition  —  Pay- 
ment OF  Note. 
St.    Elmo    Massengale,    of    Fulton    county, 
owner  of  two  shares  of  stock  in  the  Ath^s 
Coco-Cola  Bottling  (Company,  a  corporation,  of 
Clarke   county,    agreed   to   sell   said    stock    to 
George  T.  Hodgson,  using  the  trade  name  of 
George   T.   Hodgsbn,   under   the   following  op- 
tion:   "Atlanta,    Ga.,    July   3,   1914.     Messrs. 
Geo.  T.  Hodgson  &  Co.,  923  Candler  Building, 
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Atlanta,  Ga.  Dear  Sirs:  I  will  give  yon  one 
week's  option  on  my  two  (2)  shares  of  Athens 
Coco-Cola  Bottling  Co.  stock,  at  the  following 
price  and  conditions:  Price  five  thousand  dol- 
lars in  full,  to 'be  paid  for  as  follows:  Forty- 
five  hundred  dollars  cash  and  your  note  for 
five  hundred  dollars,  payable  on  December  Ist, 
1914,  without  interest.  The  stock  to  be  deliver- 
ed imaxediately  upon  settlement  as  above. 
Yours  truly,  St.  Elmo  Massengale."  George  T. 
Hodgson  accepted  the  offer  according  to  its 
terms,  by  paying  to  St.  Elmo  Massengale  $4,- 
500  in  money,  and  by  executing  and  delivering 
to  him  his  promissory  note  for  $500  due  De- 
cember 1,  1914,  without  interest,  and  the  said 
Massengale  contemporaneously  therewith  deliv- 
ered to  the  said  George  T.  Hodgson  the  stock 
certificate,  but  failed  to  indorse  the  same.  The 
certificate  named  St.  Elmo  Massengale  as  the 
owner  of  two  shares  of  stock,  and  recited  that 
said  shares  were  ''transferable  only  on  the 
books  of  the  corporation  by  the  holder  thereof 
in  person  or  by  attorney,  upon  the  surrender  of 
this  certificate  properly  indorsed.**  George  T. 
Hodgson  sold  the  said  two  shares  of  stock  to 
J.  M.  Hodgson,  of  Clarke  county,  for  the  sum 
of  $5,000  cash,  the  said  J.  M.  Hodgson  taking 
the  same  without  notice  or  knowledge  of  any 
claim  or  right,  if  any  existed,  "between  said 
Creorge  T.  Hodgson  and  St.  Elmo  Massengale.** 
Thereafter,  the  note  for  $500  having  matured, 
St.  Elmo  Massengale  sued  out  a  purchase- 
money  attachment  in  the  municipal  court  of 
Atlanta  against  George  T.  Hodgson,  on  the 
ground  that  the  said  Hodgson  was  then  a  non- 
resident of  the  state,  and  caused  the  attach- 
ment to  be  levied  by  W.  E.  Jackson,  sheriff  of 
Clarke  county,  on  the  two  shares  of  stock  in 
question.  A  dividend  in  the  sum  of  $800  had 
accrued  upon  said  stock,  and  was  in  the  hands 
of  the  corporation,  and  upon  demand  by  J. 
M.  Hodgson  the  corporation  refused  to  pay 
the  same  to  him,  although  he  was  the  equitable 
transferee  of  the  two  shares  of  stock.  The  cor- 
poration likewise  refused  to  recognize  J.  M. 
Hodgson  as  the  owner  of  the  stock,  to  issue 
to  him  a  new  certificate  of  stock,  and  to  ac- 
cord to  him  the  rights  and  privileges  of  a  stock- 
holder in  the  corporation.  Alleging  the  fore- 
going, J.  M.  Hodgson  filed  an  equitable  peti- 
tion in  Clarke  superior  court,  against  the  cor- 
poration, its  president,  its  secretary  and  treas- 
urer and  general  manager,  and  also  Clarke  coun- 
ty, Jackson  (the  sheriff),  George  T.  Hodgson, 
who  was  alleged  to  be  at  that  time  a  resident 
of  Clarke  county,  and  St.  Elmo  Massengale. 
He  prayed  that  the  corporation  be  required  to 
accept  from  him  the  certificate  to  said  shares 
of  stock,  and  to  issue  to  him  a  new  certificate 
of  stock  for  said  shares;  that  he  recover  the 
accrued  dividends  on  said  stock;  that  he  be 
given  a  judgment  and  decree  against  Massen- 
gale. George  T.  ^Hodgson,  and  the  corporation, 
"declaring  the  right,  title,  and  interest  of  said 
Ptock  to  be  in  the  said  J.  M.  Hodgson**;  that 
Massengale  and  the  sheriff  be  enjoined  from 
further  proceeding  with  the  attachment  sued 
out  by  Massengale  against  George  T.  Hodgson, 
and  tiiat  the  corporation  and  its  officers  be  en- 
joined from  naving  over  to  said  St.  Elmo  Mas- 
sengale the  dividends  that  had  accrued  on  said 
stock  since  the  sale  thereof  to  George  T.  Hodg- 
son, and  any  future  dividends  that  might  ac- 
crue upon  said  stock,  and  for  general  relief. 
To  the  netition  St.  Elmo  Massengale  demurred 
upon  the  following  grounds:  (1)  The  petition 
set  forth  no  cause  of  action  either  legal  or 
equitable;  (2>  plaintiff  does  not  offer  to  do 
equity  by  paying  the  $500,  with  interest,  which 
is  still  due  and  owing  this  defendant  on  account 
of  the  sale  of  said  stock;  (8)  the  title  to  said 
shares  of  stock  is  vested  in  this  defendant,  he 
never  having  assigned  or  transferred  the  stock 
certificate:  (4)  the  plaintiff  has  nn  adequnte  I 
and  complete  remedy  at  law;   and  (5)  under  the  I 


allegations  and  prayers  of  the  petition,  the  plain- 
tiff is  not  entitled  to  maintain  this  suit  against 
the  defendant,  a  nonresident  of  the  county. 
Held: 

The  petition  set  forth  a  cause  of  action,  and 
there  was,  under  the  allegations  thereof,  no  ob- 
ligation resting  upon  the  plaintiff  to  pay,  or 
offer  to  pay,  the  note  of  $500,  with  interest 
thereon. 

2.  Corporations   e=>l^,    149— Stock— Sale 
OF— Subsequent  Purchaser. 

The  transaction  between  the  defendant  and 
Greorge  T.  Hodgson  constituted  a  sale  of  the 
two  shares  of  stock,  and  the  equitable  tide 
thereto,  under  the  allegations  of  the  petition, 
passed  into  plaintiff  when  he  purdiased  the 
same  from  George  T.  Hodgson  for  value  and 
without  notice  or  knowledge  of  the  equities, 
if  any,  of  the  defendant 

3.  Equity   ^=3>47(2)— Injunction— Adequais 

BeMEDT  at  liAW. 

Plaintiff  is  without  an  adequate  and  com- 
plete remedy  at  law,  and  the  allegations  of  the 
petition,  if  true,  entitle  the  plaintiff  to  the 
substantial  relief  prayed  against  the  corpora- 
tion, a  resident  of  Clarke  county.  There  was  no 
error  in  overruling  the  demurrer.  See,  general- 
ly, Civ.  Code  1910,  f|  2219,  3646;  Thornton  v. 
Martin,  116  Ga.  115(1),  118,  42  S.  E.  348; 
Grice  v.  Haskins,  73  Ga.  700  (la):  Common- 
wealth V.  Compton,  137  Pa.  138,  20  AtL  417; 
French  v.  White,  78  Vt.  89,  62  AtL  35,  2  U 
R.  A.  (N.  S.)  807,  6  Ann.  Cas.  479;  GUMnson 
V.  Third  Avenue  Co^,  47  App.  Div.  472.  63 
N.  Y. .  Supp.  792;  Bumsville  Tump.  Co.  v. 
State,  119  Ind.  382,  20  N.  E.  421,  3  I«.  B.  A 
266. 

Error  from  Superior  Court,  CHarke  Coun- 
ty; H.  S.  West,  Judge. 

Suit  by  J.  M.  Hodgson  against  St  Elmo 
Massengale  and  others.  Judgment  for  plain- 
tiff, and  defendant  St  Elmo  Massengale 
brings  error.    AfDrmed. 

Erwln,  Rucker  &  Erwin,  of  Athens,  and 
Owens  Johnson,  of  Atlanta,  for  plaintiff  in 
error.  T.  S.  Mell  and  Jno.  B.  Gamble,  both 
of  Athens,  for  defendant  in  error* 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C  J.,  absent 


(X4B  Ga.  112) 
PRINCE  V,  F.  B.  WAI/SH  ft  CO.  (No.  658.) 
(Supreme  Court  of  Georgia.     May  15,  191&) 

(SyUahus  by  the  Court,} 

1.  Homestead  ^=>51— Appucatiow. 

As  against  a  sale  of  certain  lands  under  a 
mortgage  fi.  fa.,  the  plaintiff  in  error  interposed 
a  claim  as  the  head  of  a  family,  and  in  support 
of  the  claim  offered  in  evidence  an  order  of  the 
ordinary  setting  apart  as  exempt  certain  per- 
sonalty only.  This  evidence  was  rejected  upon 
objection  duly  made.    Held: 

The  documents  j)urporting  to  constitute  the 
homestead  proceedings  were  not  material  to  the 
issue,  and  were  properly  rejected.  They  made 
no  reference  to  the  land  in  question,  nor  did 
they  contain  any  plat  of  the  same.  Civ.  Code 
1910,  i  3378;  Cook  v.  Hendricks,  146  Ga.  63, 
90  S.  E.  883  (2a). 

2.  Direction  of  Vebmct. 

Under  the  evidence  the  verdict  was  de-- 
manded,  and  the  court  did  not  err  in  so  direct- 
ing. 

Error  from  Superior  Court,  Grady  Coun- 
ty;  W.  M.  Harrell,  Judge. 
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Proceeding  bf  F.  B.  Walsh  ft  Oo.  for  sale 
of  lands  under  a  mortgage  il.  fa*,  in  which 
B.  L.  Prince  interposed  a  claim  as  the  head 
of  family.  Directed  verdict  for  plaintiff, 
and  the  claimant  brings  error.    Affirmed. 

W.  J.  Willie,  of  Cairo,  and  R.  R.  Terrell, 
of  Whlgham,  for  plaintiff  in  error.  J.  S. 
Weathers,  of  Cairo,  for  defendant  in  error. 

« 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 

(148  Ga.  110) 

BARTOW  COUNTY  v.  YOUNG  et  aL 

(No.  642.) 

(Supreme  0)urt  of  Georgia.     May  15,  1&1&> 

(Syllahus  hy  the  Court.) 

Appeal  and  Ebbos  «=>1011(1)— lNTitBix)oiT- 
TOBT  Injunction— Conflicting  Evidence. 
This  was  an  equitable  petition  to  restrain 
the  county  of  Bartow,  its  agents,  and  officers 
from  maintaining  a  certain  road  in  a  condi- 
tion described,  and  from  maintaining  certain 
drains  and  ditches  across  the  road,  tinder  the 
conflicting  evidence  In  the  case  the  court  did 
not  err  in  granting  the  interlocutory  injunction 
prayed.  City  of  Atlanta  v.  Warnock,  91  Ga. 
210,  18  S.  E.  135.  23  L.  B.  A.  301,  44  Am.  St. 
Rep.  17;  Goodrich  v.  Georgia  R.  Co.,  115  Ga. 
340,  41  S.  B.  659;  Oostanaula  Mining  Co.  v. 
Miller,  145  Ga.  90,  88  S.  E.  562;  Sweetman 
V.  Owens,  147  Ga.  436,  94  8.  E.  542. 

Error  from  Superior  0>urt,  Bartow  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Suit  for  injunction  by  W.  W.  Xoung  and 
others  against  Bartow  (^unty.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

A.  W.  Flte,  of  Cartersville,  for  plaintiff  in 
error.  Paul  F.  Akin,  of  Cartersville,  for  de- 
fendants in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  slcknes& 


(148  Ga.  91) 

DEIili  V.  VARNEDOD  et  aL     (No.  657.) 
(Supreme  Court  of  Georgia.     May  16,  1918.) 

(Syllahus  hy  the  Court,) 

1.  intebpleadbb  «=»32— awabd  of  fund— 
Equitable  Principles. 

Where  a  fraternal  insurance  association 
pays  the  fund  into  court,  and  interpleads  the 
persons  claiming  it,  the  court  may  award  it  on 
equitable  principles  and  without  regard  to  the 
technical  defenses  open  to  the  association  un- 
der regulations  made  by  it  solely  for  its  bene- 
fit and  protection.  Between  the  adverse  claim- 
ants such  regulations,  in  a  court  of  equity,  have 
no  effect  ezcei>t  to  aid  in  ascertaining  the  in- 
tention of  the  insured. 

2.  Insxjbance  ^=>783  —  Fraternal  Benefit 
Associations  —  Volunteer  Beneficiary— 
Interest 

A  mere  volunteer  beneficiary  in  a  certifi- 
cate issued  by  a  mutual  benefit  association  up- 
on the  life  of  one  of  its  members  has  no  vested 
interest  therein  prior  to  the  death  of  the  mem- 
ber. 


3.  INSUBANOB  ^=s>728  —  Fbatbbnal  Benefit 
Associations  -^  Rights  of  Beneficiary— 
Assignment. 

Where  a  sister  made  a  loan  of  money  to 
her  brother,  upon  the  condition  that  the  money 
would  be  repaid  at  a  fixed  time,  with  interest 
thereon  in  excess  of  the  lawful  rate,  and  upon 
the  further  condition  that  a  certificate  of  in- 
surance in  a  fraternal  benefit  association  would 
be  taken  by  the  brother  upon  his  life  and  car- 
ried during  his  life  for  the  benefit  of  the  sis- 
ter, who  was  to  be  named  as  the  beneficiary 
therein,  and  where  the  loan,  with  interest,  was 
repaid  by  the  brother  according  to  the  agree- 
ment, the  sister,  named  as  beneficiary,  had 
not  such  vested  Interest  in  the  certificate  of 
insurance  as  would  prevent  an  equitable  as- 
signment thereof  for  value  by  the  brother,  if 
in  the  first  instance  she  did  not  stand  in  the 

gosition  of  a  mere  volunteer  by  reason  of  hav- 
ig  been  a  party  to  a  usurious  contract. 

4.  Insurance  ^s>784(3)  ~  Fraternal  Bene- 
fit In8Urangi>^  Change  of  Beneficiary. 

Where,  subsequently  to  the  payment  of  the 
loan,  the  brother  married,  and  agreed  with  his 
wife  that  If  she  would  pay  out  of  her  personal 
funds  the  premiums  upon  the  certificate  of  in- 
surance, as  they  fell  dUe,  he  (the  insured)  would 
cause  her  to  be  named  as  the  beneficiary  in 
the  policy,  with  the  right  to  collect  the  full 
proceeds  thereof  upon  his  death,  and  where 
the  insured,  in  accordance  with  the  agreement, 
designated,  by  his  indorsement  entered  upon 
the  policy,  his  wife  as  the  beneficiary  therein, 
and  caused  his  signature  to  be  attested  by  the 
secretary  of  the  local  camp  of  the  benefit  as- 
sociation, and  exhibited  such  Indorsement  and 
attestation  to  the  wife,  but  did  not  forward  the 
policy  with  a  nominal  fee  to  the  association  aa 
required  by  its  by-laws,  so  as  to  perfect  the 
change  of  oeneficiary,  and  the  wife  in  accord- 
ance with  the  agreement  paid  the  premiums  due 
upon  the  policy,  the  latter,  in  a  contest  with 
the  sister  over  the  insurance  fund  which  had 
been  voluntarily  paid  into  the  registry  of  the 
court  by  the  association,  was,  upon  the  appli- 
cation of  equitable  principles,  entitled  to  the 
fund. 

Error  from  Superior  Gonrt,  Evans  County ; 
W.  W.  Sheppard,  Judge. 

Interpleader  by  the  Sovereign  Camp  of  the 
Woodmen  of  the  World  against  Mrs.  Clara 
M.  Vamedoe  and  Mrs.  Sadie  R,  Dell.  Judg- 
ment for  defendant  Yarnedoe,  and  defendant 
Dell  brings  error.    Afiirmed. 

R.  D.  Smith,  of  Tlfton,  and  W.  G.  War- 
nell,  of  Claxton,  for  plaintiff  In  error.  B. 
C.  BHmore  and  P.  M.  Anderson,  both  of  Clax- 
ton, and  A.  S.  Way,  of  Reldsvllle,  for  defend- 
ant in  error. 

GEORGE,  J.  The  Sovereign  Camp  of  the 
Woodmen  of  the  World,  an  incorporated  fra- 
ternal or  mutual  benefit  association,  filed  its 
pie  tit  ion  in  the  superior  court  of  Evans  coun- 
ty, for  interpleader,  naming  Mrs.  Clara  M. 
Vamedoe,  of  Evans  county,  and  Mrs.  Sadie 
R.  Dell,  of  Tift  county,  as  defendants  to  the 
petition.  Substantially  the  i)etltlon  alleged 
that  the  association  Issued  to  J.  A.  Vamedoe 
its  policy  of  insurance  in  the  sum  of  $1,000 
on  the  18th  day  of  May,  1911.  Mrs.  Sadie 
R.  Dell,  a  sister  of  the  member,  was  named 
as  the  beneficiary  in  the  face  of  the  policy. 
At  the  time  the  policy  was  issued  the  member 


^s:>B'or  other  cases  s«e  sams  topic  and  KBT-KUMBBR  In  all  Key-Numbered  DlgesU  and  Indexes 
95  S.E.-^ 


978 


95  SOUTHBASTERN  RBPORTER 


(Ga. 


was  an  unmarried  man.  About  four  years  be- 
fore his  death,  which  occurred  on  the  30th  day 
of  November,  1916,  he  married  Miss  Clara 
M.  Smith,  now  Mrs.  Clara  M.  Vamedoe.  On 
December  5,  1914,  J.  A.  Varnedoe,  the  mem- 
ber, Indicated  in  writing,  on  the  back  of  said 
policy  or  certificate  of  insurance,  his  desire 
for  a  change  of  beneficiary  as  follows: 

"I,  J.  A.  Varnedoe.  to  whom  this  certificate 
was  issued,  do  hereby  cancel  and  surrender 
this  certificate  and  order  that  a  new  one  shall 
be  issued,  -and  that  the  benefit  shall  be  of  the 
amount  of  $1,000.00,  and  shall  be  made  pay- 
able to  Clara  Mae  Varnedoe,  who  bears  rela- 
tionship to  myself  of  wife.  [Signed]  J.  A.  Var- 
nedoe." 

Following  the  signature   of  the   member, 

and  entered  upon  the  x)olicy,  is  the  following 

indorsement: 

"Signed  at  Screven,  state  of  Georgia,  this  5th 
day  of  December,  1914.  I  certify  that  Sov.  J. 
A.  Vamedoe  is  now  in  good  standing  and  has 
complied  with  the  constitution  and  by-laws. 
[Signed]  A.  U  Miller,  Sr..  Clerk  Camp  No: 
516,  Woodmen  of  the  World." 

Plaintiff's  laws  and  by-laws  required  the 

following: 

"Should  a  member  desire  to  change  his  ben- 
eficiary or  beneficiaries,  he  may  do  so  upon 
the  payment  to  the  Sovereign  Camp  of  a  fee 
of  twenty-five  cents,  with  his  request  written 
on  the  back  of  his  certificate,  giving  the  name 
or  names  of  such  new  beneficiary  or  benefi- 
ciaries, which  sum,  together  with  his  certificate, 
be  shall  deliver  to  the  clerk  of  a  camp  for 
attestation,  who  shall  indorse  thereon  the  fact 
of  such  payment  and  delivery  and  the  date  of 
same ;  and  in  case  of  the  death  of  such  member 
thereafter  and  before  the  issuance  of  a  certifi- 
cate payable  to  such  new  beneficiary  or  benefi- 
ciaries, then  and  in  that  event  the  amount  pay- 
able upon  such  certificate  shall  be  paid  to  such 
newly^  designated  beneficiary  or  beneficiaries 
according  to  the  terms  of  such  member's  re- 
quest; and  such  camp  clerk  shall  at  once  for- 
ward said  payment  and  certificate  to  the  Sov- 
ereign Clerk,  and  upon  receipt  thereof  the 
Sovereign  Clerk  shall  issue  and  return  a  new 
certificate  subject  to  the  same  conditions  and 
rate  as  the  one  surrendered,  which  conditions 
shall  be  a  part  of  a  new  certificate,  in  which 
he  shall  write  the  name  or  names  of  the  new 
beneficiary  or  beneficiaries,  and  shall  record 
said  change  in  the  proper  books  of  the  Sover- 
eign Camp." 

J.  A.  Vamedoe  ddd  not  fully  comply  with 
the  laws  and  by-laws,  "in  that  the  request 
on  the  back  of  said  certificate  by  said  deceas- 
ed for  a  change  of  beneficiaries  was  never 
forwarded  to  the  Sovereign  Camp."  Peti- 
tioner stands  indifferently  between  the  claim- 
ants, and  is  willing  to  pay  the  amount  due 
upon  the  policy  to  whomever  it  should  be  ad- 
Judged  to  belong.  It  prayed  that  the  defend- 
ants be  required  to  interplead,  and  that  the 
petitioner  be  allowed  to  pay  the  insurance 
fund  into  the  registry  of  the  court,  to  be  dis- 
posed of  as  the  court  might  direct,  and  for 
appropriate  relief.  By  order  of  the  court  the 
fund  was  paid  into  the  registry  of  the  court, 
and  the  contest  is  between  the  claimants. 

In  behalf  of  Mrs.  Dell,  the  sister,  it  ap- 
peared that  the  insured  entered  into  a  con- 
tract with  her  by  which  she  agreed  to  make 
a  loan  to  him  in  the  sum  of  $750,  in  consid- 


eration of  which  the  insured  agreed  to  re- 
pay the  money  loaned  at  a  time  fixed,  to- 
gether with  the  interest  thereon  at  the  rate 
of  10  per  cent,  per  annum,  and  in  addition 
to  take  out  a  policy  of  insurance  in  the  plain- 
tiff association  for  $1,000,  naming  her  as 
beneficiary,  and  further  agreed  to  keep  the 
same  in  jTorce  during:  his  life  for  her  benefit 
The  contract  was  consummated.  The  mon- 
ey loaned  the  insured  by  the  claimant,  with 
interest  at  10  per  cent,  per  annum,  was  re- 
paid when  due.  The  certificate  or  policy  of 
insurance  was  taken,  and  the  claimant  was 
named  as  the  beneficiary  therein.  The  con- 
tention of  the  sister  is  that  the  policy  was 
not  taken  as  mere  security  to  the  loan,  but 
was  an  integral  part  of  the  agreement,  and 
that  she  was  therefore  not  a  mere  volunteer 
beneficiary,  but  that  she  had,  by  virtue  of 
the  contract,  a  vested  interest  in  the  certifi- 
cate of  insurance. 

In  behalf  of  Mrs.  Vamedoe,  the  widow  of 
the  insured,  it  appeared  that  after  her  mar- 
riage to  the  insured  he  was  about  to  let  the 
policy  in  question  lapse  for  the  reason  that 
he  was  unable  to  pay  the  premiums  on  the 
policy  and  other  policies  of  insurance  car- 
ried by  him,  and  that  she  offered  to  assist 
him  in  carrying  this  and  two  other  policies 
of  Insurance,  and  agreed  that  she  would  pay 
the  premiums  upon  this  policy  or  certificate 
of  insurance  in  question  if  he  would  name 
her  as  beneficiary  in  the  policy,  which  the 
insured  agreed  to  do.  The  insured  informed 
her  that  he  had  effected  a  change  of  the 
beneficiary,  and  that  she  had  been  named  by 
him  as  beneficiary  therein  in  the  place  of 
Mrs.  Dell,  and  exhibited  to  her  the  policy 
or  the  certificate  of  insurance  with  the  in- 
dorsement entered  thereon  and  signed  by 
him  in  the  presence  of  the  clerk  of  the  local 
camp  of  the  Woodmen  of  the  World.  Be- 
lieving that  she  had  been  named  as  benefi- 
ciary in  the  policy,  she  paid,  from  her  own 
funds,  from  $200  to  $300  on  premiums  due 
upon  this  and  other  insurance  upon  the  life 
of  J.  A.  Vamedoe.  The  money  paid  by  the 
claimant  was  turned  over  directly  to  the 
Insured,  but  for  the  purpose  of  paying  the 
premiums  falling  -due  on  this  and  the  other 
policies.  In  this  way  the  claimant  kept  the 
certificate  in  question  in  force  for  about  two 
years  and  until  the  death  of  J.  A.  Varnedoe. 
It  is  the  contention  of  the  widow  that  she  is 
equitably  entitled  to  the  fund  paid  into  the 
court  by  the  association. 

[1]  1.  As  against  the  associaticm,  it  must 
be  held  that  the  attempt  by  the  insured  to 
change  the  beneficiary  was  IneffectuaL  Page 
V.  Bell,  146  Ga.  680,  92  S.  E.  54;  Jinks  v. 
Banner  Lodge,  139  Pa.  414,  21  Atl.  4;  An- 
cient Order  of  Gleaners  v.  Bury,  165  Mich. 
1,  130  N.  W.  191,  34  L.  R.  A.  (N.  S.)  2T7, 
note ;  2  Joyce  on  Insurance,  S  746d.  The  as- 
sociation has  no  interest  in  the  controversy. 
In  its  petition  it  set  forth  all  the  facts  In  so 
far  as  it  was  advised  of  the  facts,  and  ex- 
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pressed  a  wilUngness  to  pay  the  money  to 
either  of  the  claimants,  ^e  anthorlties  are 
not  in  harmony  upon  the  point  whether  such 
an  association  by  paying  the  money  into 
court  waives  its  right  to  object  to  the  des- 
ignated beneficiary  as  ineligible  to  claim  as 
such,  but  this  court  appears  to  have  adopted 
the  rule  that  the  payment  of  the  fund  into 
court  with  the  statement  that  the  company 
stands  indifferently  between  the  parties  is  a 
waiver  of  all  defenses  open  to  it  under  regu- 
lations made  solely  for  its  benefit.  In  such 
a  case,  it  is  said  that  the  equities  of  the  con- 
testants will  be  compared.  Mitchell  v.  Lang- 
ley,  143  Ga.  827,  832,  833,  85  S.  E.  1050,  U 
R.  A.  1916C,  1134,  Ann.  Cas.  1917 A,  469; 
Royal  Arcanum  v.  Riley,  143  Ga.  75,  84  S.  B. 
428.  There  are  cases  in  other  jurisdictions 
holding  to  the  contrary,  but  in  the  well-con- 
sidered opinion  in  Nally  v.  Nally,  74  Ga.  609, 
58  Am.  Rep.  458,  by  Hall  J.,  based  upon  prin- 
ciple rather  than  upon  precedent,  where  the 
association  stood  indifferently  between  the 
parties,  as  in  this  case,  this  court  applied 
the  doctrine  of  equitable  relief  as  between 
the  claimants  to  the  fund,  considering  that 
as  done  by  the  Insured  member  which  ought 
to  be  done. 

[2-4]  2-4.  We  come  to  the  question.  Which 
of  these  claimants  is  in  equity  entitled  to  the 
fund?  The  general  rule,  and  the  one  adopt- 
ed by  this  court,  is  that  a  volunteer  benefici- 
ary has  no  vested  interest  in  a  policy  issued 
by  a  fraternal  insurance  society,  and  there- 
fore cannot,  In  the  absence  of  a  contractual 
equity  in  the  proceeds,  sustain  a  claim  there- 
to upon  the  ground  that  the  change  of  bene- 
ficiary was  not  made  in  compliance  with  the 
requirements  of  the  laws  of  the  association. 
Royal  Arcanum  ▼.  Riley,  supra.  If  the  ben- 
eficiary has  a  vested  interest  in  the  policy, 
neither  the  member  nor  the  association  can 
defeat  this  interest  Did  the  sister,  the  ben- 
eficiary named  in  the  certificate  in  the  in- 
stant case,  have  such  interest?  It  is  true 
that  she  made  a  loan  of  $750  to  the  insured. 
In  consideration  of  the  loan  he  agreed  to 
take  the  policy  in  question  upon  his  life, 
name  the  sister  as  beneficiary  therein,  and 
carry  the  insurance  as  long  as  he  lived  for 
her  benefit.  In  addition  he  agreed  to  re> 
pay  the  money  one  year  after  date,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum. 
The  money  with  interest  was  repaid  accord- 
ing to  the  agreement.  If  the  additional  con- 
sideration, to  wit,  the  insurance  in  which 
the  sister  was  named  as  beneficiary,  be  con- 
sidered as  an  integral  part  of  the  contract,  it 
stands,  certainly  in  equity,  without  legal  con- 
sideration; and  without  deciding  whether 
the  sister  was  a  mere  volunteer  in  the  first 
instance  on  account  of  having  been  a  party 
to  a  usurious  contract,  a  court  of  equity  can- 
not consider  the  sister  other  than  as  a  mere 
volunteer  with  no  contractual  equity  in  the 
proceeds  of  the  policy  after  the  repayment 
of  the  money  ..loaned  with  excess  interest 


On  the  contrary,  the  equitable  right  of  the 
wife  to  the  proceeds  of  the  policy  cannot 
be  questioned.  When  the  policy  was  all  but 
lapsed,  according  to  the  undisputed  evidence 
in  the  record,  she  with  her  own  funds  paid 
the  premiums  thereon,  under  the  definite 
agreement  that  she  would  be  named  as  ben- 
eficiary therein  with  the  right  to  collect  the 
full  amount  of  the  policy  at  the  death  of 
the  insured.  See  Supreme  Council  v.  Mur- 
phy, 65  N.  J.  Eq.  60,  65  Atl.  497,  where  the 
doctrine  here  applied  is  fully  discussed  and 
many  cases  cited  in  support  thereof.  In  Nal- 
ly y.  Nally,  supra,  the  sister  was  named  as 
beneficiary  in  a  similar  certificate  of  insur- 
ance, and  the  certificate  was  actually  deliv- 
ered to  her,  but  the  premiums  were  paid  by 
the  insured.  Subsequently  the  insured  mar- 
ried, and  as  an  inducement  he  agreed  that 
if  the  woman  would  marry  him  she  should  be 
made  the  beneficiary  of  the  policy.  The 
change  of  beneficiary  was  never  actually  con- 
summated, according  to  the  requirements  of 
the  company,  but  the  company  there,  as  here, 
paid  the  money  into  court  and  asked  the 
court  to  determine  who  was  entitled  to  the 
money.  It  was  ruled  that  the  gift  to  the 
sister  was  not  perfect,  but  was  revocable, 
and  that  the  insured  had  the  right  to  change 
the  beneficiary  of  the  policy.  It  was  fur- 
ther ruled  that  marriage  is  a  valuable  con- 
sideration, and  that  the  wife,  upon  the  ap- 
plication of  equitable  principles,  was  enti- 
tled to  the  fund.  The  decision  in  that  case 
was  followed  in  Brown  v.  Dennis,  133  Ga. 
791,  66  S.  E.  1080;  Id.,  136  Ga.  300,  71  S. 
E.  421;  and  in  Page  v.  Bell,  144  Ga.  650, 
87  S.  E.  887.  The  case  of  Smith  v.  Locomo- 
tive Engineers  Ass*n,  138  Ga.  717,  76  S.  E. 
44,  is  not  in  confiict  with  the  ruling  in  Nal- 
ly V.  Nally,  supra.  While  it  was  there  rul- 
ed, upon  facts  substantially  similar  to  the 
facts  in  the  Nally  Case,  that  the  mother, 
the  volunteer  beneficiary,  was  entitled  to  the 
fund  due  upon  it  as  against  the  vtridow  of  the 
insured,  the  controversy  was  between  the 
wife  on  the  one  side  and  the  association  and 
the  beneficiary  in  the  certificate  on  the  oth- 
&r.  The  association  had  not  waived  the  de- 
fenses open  to  it  by  paying  the  money  into 
court  Neither  is  the  ruling  in  Page  v.  Bell, 
146  Ga.  .680,  92  S.  E.  54  (2),  in  confiict  with 
the  ruling  in  Nally  v.  Nally.  While  it  is» 
there  held  that  the  attempt  to  diange  the 
beneficiary  in  the  policy  then  under  consid- 
eration was  ineffectual,  and  that  the  bene- 
ficiary named  in  the  policy  was  entitled  to 
the  fund,  this  conclusion  was  there  reached 
because  the  equities  of  the  claimants  in  the 
case,  on  comparison,  were  at  least  equal,  if 
indeed  the  superior  equity  was  not  in  favor 
of  the  beneficiary  named.  Were  both  claim- 
ants to  the  fund  mere  volunteers,  the  claim 
of  the  beneficiary  named  in  the  policy  would 
prevaiL  If  the  equities  were  equal,  per- 
haps the  law  would  prevail,  but  the  supe- 
rior equities  of  the  wife  in  this  case  entitle 
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her  to  the  fond  In  controyersy,  and  the 
charge  of  the  court,  If  erroneous  for  any  of 
the  reasons  assigned,  was  harmless  in  the 
view  we  take  of  the  case. 

There  was  no  error  in  the  ruling  of  the 
court  on  the  admissibility  of  evidenoe. 

Judgment  affirmed.  All  the  Justices  om- 
cur,  except  FISH,  O.  J.,  absent  on  account  of 
sicknessi. 

(148  Oa.  149) 

FUDGE  V.  STATE.    (No.  851.) 
(Supreme  Ck>art  of  Georgia,     May  17,  1918.) 

fSyllahua  hy  the  Oouri.) 

1.  HoiaciDB    «=>234(5)— Conviction— Vaud- 

ITT. 

Where  one  jointly  indicted  with  others  for 
murder  is  on  trial,  if  there  is  no  evidence  of 
conspiracy,  and  the  person  on  trial  did  not  in- 
flict the  mortal  wound,  a  verdict  of  gnilty  can- 
not stand.  Dyal  v.  State,  97  Ga.  428,  25  S.  E. 
319;  McLeroy  v.  State.  125  Ga.  240,  54  S.  E. 
125;  Baynes  v.  State,  135  Ga.  219,  69  S.  E.  170. 

2.  HoMiGiDB  <&=»234(5)  268— AccEssoBT— Evi- 
dence—Question  FOB  JUBT. 

Mere  presence  and  participation  In  the  gen- 
eral transaction  in  which  a  homicide  is  commit- 
ted is  not  conclusive  evidence  of  consent  and 
concurrence  in  the  perpetration  of  a  crime  by  a 
defendant  sought  to  be  held  responsible  for  the 
homicide  as  aiding  and  abetting  the  actual  per- 
petrator, unless  such  defendant  participated  in 
the  felonious  design  of  the  person  killing. 
Whether  or  not  there  was  such  participation  is 
to  be  determined  by  the  jury  under  the  facts  and 
circumstances  of  the  case.  Brooks  v.  State,  128 
Ga.  260,  57  S.  B.  483,  12  L.  R.  A.  (N.  S.)  889; 
Futch  V.  State,  137  Ga.  75,  72  S.  E.  911(3a). 

3.  RuuNO  ON  Motion  fob  New  Tbial. 

The  case  having  been  submitted  to  the  jury 
upon  instructions  contrary  to  the  above  princi- 
ples, the  judgment  overruling  the  motion  for  new 
trial  must  be  reversed. 

Error  from  Superior  Court,  Marion  Coun- 
ty;  G.  H.  Howard,  Judge. 

Joe  Fudge  was  convicted  of  an  offense,  and 
from  the  judgment  overruling  his  motion  for 
new  trial,  he  brings  error.    Reversed. 

W.  C.  Drane  and  G.  P.  Munro,  both  of 
Buena  Vista,  for  plaintiff  In  error.  C.  F. 
McfLaughlin,  Sol.  Gen.,  of  Columbus,  and 
Clifford  Walker,  Atty.  Gen.,  and  M.  0.  Ben- 
nett, Asst  Atty.  Gen.,  for  the  Stata 

GIIiBERT.  J.  Reversed.  All  the  Justices 
concur  except  FISH,  O.  J.,  absent  on  account 
of  sickness. 

(148  Oa.  115) 

ARRTNGTON  v.  STATE.    (No.  720.) 
(Supreme  Court  of  Georgia.    May  15,  1918.) 

(Byllabus  ly  ihe  Court.} 

1.  Statutes  «=5>120(5)— Subject  and  Titi*— 
Constitutional  Provisions. 
The  caption  of  an  act  of  the  Legislature  was 
as  follows:  "An  act  to  amend,  consolidate  and 
supersede  the  several  acts  incorporating  the  city 
of  Rome  in  Floyd  county  and  state  of  Georgia ; 
to  create  a  new  charter  and  municipal  govern- 
ment for  said  city;  to  extend  and  demie  the 
corporate  limits  thereof;  and  to  declare  the 
rights  and  powers  of  said  corporation,  and  for 


other  purposes.**  Section  25  of  the  act  (Acts 
1909,  p.  125£^  declared  in  part:  "Be  it  further 
enacted,  that  it  shall  not  be  lawfql  for  the  mayor 
or  any  member  of  said  board  of  councilmen 
or  any  officer  of  said  city  to  be  interested  atfaer 
directly  or  indirectly  in  any  contract  with  the 
city  of  Rome,  or  anj  subordinate  agency  there- 
of, having  for  its  object  the  public  improvement 
of  the  city  or  any  part  thereof,  or  the  expendi- 
ture of  its  money.  Any  violation  of  this  section, 
on  conviction  thereof,  shall  be  punished  as  for 
a  misdemeanor  under  the  laws  of  this  state." 
HeU,  that  the  language  of  the  caption  does  not 
indicate  any  purpose  to  make  it  a  state  offense 
for  the  mayor  or  any  member  of  the  coundl  or 
any  officer  of  the  city  to  be  interested,  either 
directly  or  indirectly,  in  any  contract  with  the 
city  of  Rome,  or  any  subordinate  agency  there- 
of ;  and  the  provision  to  that  effect  just  quoted 
is  violative  of  article  3,  J  7,  par.  8,  of  the  Con- 
stitution of  this  state  (CSv.  Code  1910,  i  WST). 
which  provides:  "No  law  or  ordinance  shall  pass 
which  refers  to  more  than  one  subject-matter, 
Or  contains  matter  different  from  what  is  ex- 
pressed in  the  title  thereof.** 

2.  OVEBBULINQ  OF  DeMUEBEB  TO  IWDICTMENT. 

It  was  erroneous  to  overrule  the  demurrer 
to  the  indictment,  raising  the  constitutional 
question  dealt  with  in  the  preceding  note. 

Error  from  City  Courts  Floyd  County;  W. 
J.  Nunnally,  Judge. 

A.  B.  Arrington  was  indicted  for  an  of- 
fense, Ms  demurrer  to  the  indictment  was 
overruled,  and  he  brings  error.    Reversed. 

Max  Bieyerbardt  and  Maddoz  &  Doyal,  all 
of  Rome,  for  plaintiff  in  error.  Jas.  F.  Kel- 
ly, Sol.,  Seaborn  Wright,  and  W.  H.  E^mis, 
aU  of  Rome,  for  the  State. 

ATKINSON,  J.  Judgn^ent  reversed.  AD 
the  Justices  concur,  eccept  FISH,  C  J.,  ab> 
sent. 

'  OM  O*.  U7) 

DAVIS  V.  FREEMAN  et  aL    (No.  502.) 
(Supreme  Court  of  Georgia.    May  18, 1918.) 

(Syllabus  hy  fhe  Court,) 

1.  Canceixation  of  Instbuments  ^=>37(1)— 
Petition— Demtbbeb. 

Under  the  allegations  of  the  petition,  the 
plaintiff  had  no  such  right  or  interest  in  the 
property  she  sought  to  recover  as  entitled  her  to 
the  relief  prayed  for ;  and  the  court  did  not  err 
in  dismissing  the  petition  on  demurrer. 

Udditumal  8yUabu9  hy  Editorial  Staff.) 

2.  Tbusts  ^=>202— Bona  Fide  Pubchaseb  — 
.  Duty  to  Reinvest. 

Where  plaintiff^s  deed  contained  a  power  of 
sale,  the  proceeds  to  be  reinvested  in  **like 
uses,"  and  x>ower  was  exercised,  a  bona  fide  pur- 
chaser at  the  sale  for  value  was  not  bound  to  see 
that  reinvestment  was  made. 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judga 

Suit  by  Mrs.  MoUie  C  Davis  against  J.  T. 
Freeman  and  others.  Demurrer  to  petition 
sustained,  and  plaintiff  excepts,  and  brings 
error.    Affirmed. 

Mrs.  Mollie  C.  Davis  filed  her  petition 
against  J.  T.  Freeman  and  others,  and  prayed 
that  a  certain  de^  from  the  plaintiff  to  the 
defendants  he  canceled^  and  that  she  recover 


4tB9For  other  cases  see  same  topio  and  KBY-NUMBBR  In  all  Key-Nttmhersd  DlgesU an4lBdsz« 
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possession  of  the  land  conveyed  by  tl^e  deed, 
etc.  The  petition  alleged,  in  substance,  as 
follows: 

On  August  13,  1891,  and  previously  to  that 
time,  the  town  of  Blakely  was  In  need  of  a 
site  upon  which  to  erect  a  school  building  for 
the  white  children  of  the  town.  Certain  citi- 
zens of  the  town  approached  the  plaintiff  for 
the  purpose  of  acquiring  the  title  to  the  prop- 
erty described  In  the  deed,  and  offered  to  pay 
her  the  sum  of  |500  therefor.  Plaintiff  ad- 
vised the  parties  that  she  had  been  offered 
$1,000  for  the  property,  and  that  she  would 
not  sell  for  $500,  but  that  if  they  would  pay 
her  $500  she  would  contribute  the  other  $500 
necessary  to  make  up  the  full  purchase  price 
of  the  land,  with  the  understanding  that  she 
would  convey  the  property  to  the  persons 
then  occupying  the  positions  of  mayor  and 
council  of  the  town  of  Blakely,  and  to  their 
successors  as  trustees,  to  be  used  for  "a 
school  lot  for  white  children  of  the  town  of 
Blakely,"  and  would  give  to  the  named  trus- 
tees the  right  to  sell  the  site  for  the  purpose 
of  reinvesting  the  proceeds  thereof  In  another 
site  upon  which  to  erect  a  school  "for  the 
white  children  of  the  town  of  Blakely,"  to 
which  agreement  the  citizens  making  up  the 
$500  agreed.  On  August  13,  1891,  plaintiff 
did  execute  and  deliver  to  J.  F.  Jones,  mayor 
of  the  town  of  Blakely,  G.  D.  Oliver,  George 
E.  Chlpstead,  J.  H.  Hand,  J.  W.  Strickland, 
and  W.  H.  Robinson,  composing  the  town 
council,  and  to  their  successors  In  office,  her 
warranty  deed  conveying  to  them  a  vacant 
lot  in  the  town  of  Blakely,  for  the  expressed 
consideration  of  $500  paid  to  her  by  some  of 
the  citizens  of  the  town,  and  containing  the 
following  recitals  and  stipulations,  to  wit: 
(a)  That  the  deed  was  made  to  the  trustees 
by  the  direction  of  the  citizens  aforesaid"; 
Qy)  that  the  lot  was  conveyed  to  the  grantees 
"forever,  In  fee  simple,  for  a  school  lot  for  the 
white  children  of  the  town  of  Blakely";  (c) 
that  the  grantees  were  by  authority  of  the 
deed  vested  "with  the  right  to  sell  the  same 
at  any  time,  and  reinvest  the  money  in  like 
uses."  A  copy  of  the  deed  was  attached  to 
the  petition. 

At  the  time  the  deed  was  executed,  the 
town  of  Blakely  was  a  duly  chartered  munici- 
pal corporation,  but  was  wholly  without  char- 
ter power  to  maintain  a  public  school,  or  to 
levy  taxes  for  school  purposes,  and  the  deed 
was  made  to  the  persons  named  as  grantees 
in  their  individual  capacity  as  private  school 
trustees ;  the  description  of  them  In  the  deed 
in  their  official  capacity  as  members  of  the 
town  council  having  the  legal  effect,  as  in- 
tended, merely  of  providing  for  their  succes- 
sors in  office  to  the  tru^t  thereby  created. 
The  children  of  the  town  were  at  that  time 
sorely  in  need  of  educational  advantages. 
The  trustees  so  appointed  were,  without  fi- 
nancial means  with  which  ^to  erect  a  school 
building  and  conduct  a  {private  school,  and  In 
this  extremity  the  citizens  o(  piakely  (under 
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what  authority  plaintiff  does  not  know)  held 
an  election  for  the  purpose  of  authorizing  the 
municipal  officers  to  Issue  bonds  to  the 
amou'Dt  of  $5,000  to  defray  the  expenses  of 
erecting  a  school  building  to  be  known  as 
the  Blakely  Institute  or  the  Blakely  Acade- 
my; such  bonds  being  thereafter  issued  and 
floated  by  the  town  authorities  under  and  by 
virtue  of  the  election.  Such  building  was 
erected  under  the  supervision  of  the  town 
authorities,  with  funds  raised  as  above  al- 
leged, upon  the  lot  of  land  described  ta  the 
deed.  The  town  authorities  (being  the  same 
in  personnel  as  the  grantees  designated  in 
the  deed)  assumed  jurisdiction  over  the 
premises,  and  appointed  a  board  of  five  trus- 
tees to  conduct  a  public  school  for  the  bene- 
fit of  the  children  of  Blakely.  The  town 
authorities  finally  recognized  that  the  munici- 
pality represented  by  them  was  without  cor- 
porate authority  to  maintain  or  conduct  a 
municipal  public  school  or  to  levy  taxes  for 
such  purposes;  and  accordingly  the  school 
was  operated  in  connection  with  the  county 
school  system,  being  supported  mainly,  if  not 
entirely,  with  funds  received  from  the  state 
and  by  it  distributed  for  county  school  par- 
poses. 

Under  the  act  approved  December  18,  1900 
(Laws  1900,  p.  219),  Incorporating  the  city  of 
Blakely  in  lieu  of  the  town  of  Blakely,  the 
city  was  authorized  to  establish  and  main- 
tain a  municipal  public  school  system  to  be 
under  the  control  of  a  board  of  five  members 
known  as  the  city  board  of  education,  and 
to  be  no  longer  under  the  management  and 
control  of  the  county  board  of  education  of 
Early  county.  The  act  of  1900,  supra  (sec- 
tion 19),  provided  that  "the  city  council  of 
Blakely  shall  deed  to  the  board  of  education 
the  property  on  which  the  Blakely  Institute 
is  located,  and  they  shall  hold  it  for  said 
city  for  the  purposes  of  the  white  school," 
but  your  petitioner  respectfully  submits  and 
contends  that  the  school  site  conveyed  by  the 
deed  from  her  was  private  trust  property,  to 
which  neither  the  town  of  Blakely  nor  the 
city  of  Blakely  was  acquiring  title,  and  it 
was  beyond  the  legislative  power  of  the  Gen- 
eral Assembly  to  give  such  direction,  or  to 
affect  the  title  to  the  lot  residing  in  the  gran- 
tees named  in  the  deed  as  private  school 
trustees  and  their  successors  in  office.  The 
authorities  of  Blakely,  in  erecting  Blakely 
Institute  upon  the  private  school  site,  merely 
became  licensees  at  most;  and  the  county  au- 
thorities, which  subsequently  operated  a 
school  in  the  building,  never  at  any  time  oc- 
cupied any  better  position  relative  to  any 
claim  of  ownership  of  the  lot  of  land.  The 
board  of  education  was  In  control  of  the 
premises  as  mere  licensees,  by  reason  of  the 
valuable  Improvements  placed  thereon  by  the 
town  authorities  of  Blakely,  without  either 
the  expressed  or  Implied  assent  of  the  private 
school  trustees  named  in  the  deed.  It  was  not 
within  the  power  of  the  trusteeis  named  in  the 
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deed  or  in  their  successors  to  donate  the  val- 
uable school  site  to  any  person,  or  to  do  more 
than  sell  the  land  for  the  bona  fide  purpose 
of  reinvestment  in  a  school  site  "for  the 
white  children  of  the  town  of  Blakely."  In 
the  year  1912  the  city  of  Blakely  issued 
bonds,  the  proceeds  of  which  were  to  be  used 
in  the  erection  of  a  scliool  building  in  the  city 
of  Blakely;  and  the  board  of  education  of  the 
city,  having  the  power  to  select  a  school  site 
and  to  erect  a  school  building,  entered  into  ne- 
gotiations with  the  heirs  of  the  Wade  estate 
for  the  purpose  of  acquiring  a  site  upon 
which  to  erect  said  new  school  building, 
which  said  negotiations  resulted  in  a  convey- 
ance by  the  heirs  of  the  Wade  estate  to  the 
board  of  education  of  the  town  of  Blakely, 
wherein  it  was  recited  that,  for  a  considera- 
tion of  $ the  grantors  conveyed  the 

property  therein  described  to  the  board  of 
education  to  be  used  for  school  purposes,  with 
the  provision  incorporated  in  the  deed  that 
when  the  property  ceased  to  be  used  for 
school  purposes  it  should  revert  to  the  gran- 
tor. 

On  September  8,  1913,  after  the  school  had 
been  practically  completed,  G.  B.  Oliver  and 
others,  holding  the  offices  of  mayor  and 
councilmen  of  the  city  of  Blakely,  successors 
of  the  legal  trustees  named  and  appointed  in 
the  deed,  filed  their  petition  to  the  superior 
court,  praying  that  the  title  to  the  premises 
described  in  the  deed  be  decreed  to  be  in 
them  for  the  purposes  mentioned  in  the  deed, 
and  for  the  right  to  sell  the  same  and  rein- 
vest the  proceeds  in  the  completion  of  the 
new  building  then  in  the  course  of  erection 
on  the  new  school  site.  The  city  of  Blakely 
and  C.  S.  Mittleton  and  others,  members  of 
the  board  of  education  of  the  city  of  Blakely, 
were  named  as  defendants  in  the  petition, 
and  filed  their  several  answers,  which  were 
attached.  But  plaintiff  (Mrs.  MoUie  O.  Davis) 
was  not  named  as  a  defendant,  had  no  no- 
tice thereof,  and  was  in  no  manner  a  party 
to  the  proceeding,  which  culminated  in  a  de- 
cree, wherein  it  was  adjudicated:  (a)  That 
plaintiff's  deed  was  a  trust  deed  executed  by 
her  to  the  persons  named  in  their  individual 
capacity  as  private  trustees  nominated  in  the 
deed,  and  not  into  them  in  their  official  ca- 
pacity; (b)  that  the  plaintiffs  in  that  suit 
were  the  duly  constituted  and  authorized 
successors  in  trust  to  the  original  trustees 
named  in  the  plaintiff's  deed,  and  that  legal 
title  to  the  school  site  resided  in  them  as 
trustees,  and  not  In  their  official  capacity; 
(c)  that  J.  T.  Freeman  be  appointed  commis- 
sioner by  the  court  to  sell  the  site,  etc.  Pur- 
suant to  the  power  conferred  upon  him  in 
the  security  deed,  and  in  the  manner  provid- 
ed therein,  J.  T.  Freeman,  acting  in  his  ca- 
pacity as  commissioner  (upon  a  date  known 
to  plaintiff,  which  she  is  unable  to  allege  by 
reason  of  the  fact  that  the  deed  evidencing 
the  conveyance  has  never  been  recorded,  but 
plaintiff  alleges  the  date  to  have  been  on  or 


about  October  17,  1913),  sold  and  conveyed 
the  land  described  in  plaintifTs  deed  to  A. 
D.  Harris  and  nine  others.  These  parties 
are  residents  of  Early  county  and  are  named 
as  defendants. 

On  October  17,  1913,  the  persons  named 
as  defendants  to  this  petition,  for  the  pur- 
pose of  acquiring  the  money  necessary  to  pay 
the  commissioner  for  the  school  site,  pro- 
cured a  loan  from  the  First  National  Bank 
of  Blakely,  and  to  secure  the  same  executed 
and  delivered  to  the  bank  a  security  deed 
on  the  property,  wherein  a  power  of  sale  was 
granted,  conferring  the  right  to  sell  the  prop- 
erty described  In  the  security  deed  for  the 
purpose  of  paying  the  note  given  to  evidence 
the  loan,  in  case  the  note  was  not  paid  at 
maturity.  The  bank  is  also  named  as  de- 
fendant. Pursuant  to  the  terms  of  the  se- 
curity deed  the  property  was  advertised  in 
accordance  with  the  terms  of  the  power  con- 
tained in  the  sectuity  deed  by  J.  3.  Sher- 
man, the  president  of  the  bank,  and  on  De- 
cember 22, 1916,  the  property  was  sold  by  the 
president  of  the  bank,  and  W.  6.  Park  on 
behalf  of  himself  and  a  number  of  other 
named  persons  bid  in  the  property  for  |3,000. 
and  on  the  same  date  a  deed  was  made  to 
Park  and  others,  under  and  by  virtue  of  the 
power  contained  in  the  deed.  The  purchas- 
ers at  the  sale  of  the  land  claim  titie  thereto. 
The  property  was  sold  by  virtue  of  the  de- 
cree of  the  court,  not  for  the  purpose  of  re- 
investing the  proceeds  in  "like  uses,"  that  is 
to  say,  in  a  school  lot  for  the  '*white  children 
of  the  town  of  Blakely,"  but  for  the  purpose 
of  using  the  proceeds  in  the  completion  and 
equipment  of  the  new  school  building,  in  pro- 
cess of  erection  upon  another  site,  to  which 
the  school  authorities  had  a  mere  condition- 
al right  to  use  as  a  school  lot  for  the  benefit 
of  the  "white  children  of  Blakely."  Upon 
the  erection  of  the  new  school  building, 
which  was  erected  with  funds  realized  from 
the  sale  of  bonds  legally  issued  by  the  dty 
of  Blakely,  on  a  site  different  from  that  con- 
veyed in  petitioner's  deed,  the  property  de- 
scribed in  petitioner's  deed  was  abandoned, 
and  has  ever  since  up  to  the  time  of  filing 
this  petition  continued  to  be  abandoned  as 
a  school  site  for  the  *'white  children  of 
the  city  of  Blakely,"  and  it  can  now  no 
longer  be  used  for  that  purpose,  and  the 
purposes  for  which  the  trust  was  created 
have  wholly  and  totally  failed:  (a)  For  that 
the  successors  of  the  trustees  named  in  the 
deed  are  wholly  without  any  trust  funds 
with  which  to  undertake  to  carry  out  the 
purposes  of  the  trust  deed,  as  was  the  inten- 
tion in  this  respect  of  the  parties  to  the 
deed ;  that  since  the  passage  of  the  act  pro- 
viding for  a  free  public  school  system  for 
the  dty  of  Blakely,  the  cestui  que  trust  des- 
ignated in  the  deed,  that  is,  the  childr»i  of 
the  town  of  Blakely,  have  been  fully  provid- 
ed for  in  the  way  of  receiving  educational 
advantages,  and  will  doubtless  be  likewise 
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provided  for  In  the  future;  tliat  in  conse- 
quence tJbie  purpose  for  the  creation  of  the 
trust  no  longer  exists,  at  least  so  far  as  pro- 
viding a  private  school  is  concerned;  that 
such  a  school,  even  if  the  trustees  had  the 
funds  or  moneys  with  which  to  maintain  the 
same,  could  only  operate  in  opposition  to,  or 
in  competition  with,  the  school  now  main- 
tained by  the  city,  and  would  be  a  vain  and 
useless  attempt  to  carry  into  fulfillment  the 
object  of  the  trust,  (b)  For  that  a  school  au- 
thorized by  the  charter  of  the  city  of  Blake- 
ly,  and  maintained  by  a  fund  received  from 
the  state,  and  by  a  school  tax  levied  on  tax- 
able property  of  the  city  of  Blakely,  is  ^now 
being  conducted  in  the  new  school  building 
erected  on  the  new  site,  for  the  benefit  of  the 
white  children  of  the  city  of  Blakely,  and  to 
which,  under  the  law  of  Georgia,  the  parents 
of  such  children  are  compelled  to  send  the 
children. 

Wherefore  plaintiff  prayed:  (1)  That  a  fail- 
ure of  the  purposes  of  the  trust  created  in 
plaintiff's  deed  (copy  of  which  was  attached 
to  the  petition)  be  declared;  (2)  that  the  ti- 
tle to  the  property  described  in  plaintlfTs 
deed  be  decreed  in  her  as  fully  and  complete- 
ly as  though  plaintiff  had  never  made  it; 
(3)  that  the  proceedings  looking  to  the  sale 
of  the  property  for  reinvestment  be  decreed 
not  to  be  binding  on  the  plaintiff,  and  that 
the  same,  in  so  far  as  the  right  to  sell  the 
property  for  the  purpose  of  reinvestment  is 
concerned,  and  as  to  the  construction  of 
plaintiffs  deed,  be  decreed  to  be  null  and 
void ;  (4)  that  the  deed  from  J.  T.  Freeman, 
in  his  capacity  as  commissioner  of  the  court, 
to  the  parties  named  in  the  petition  be  de- 
creed to  be  void,  and  that  the  same  be  order- 
ed delivered  up  and  canceled  as  a  cloud  on 
petitioner's  title;  (5)  that  the  security  deed 
executed  and  delivered  by  the  persons  named 
in  the  petition  be  likewise  decreed  null  and 
void  and  ordered  delivered  up  and  canceled, 
and  that  the  deed  made  pursuant  to  the  pow- 
er contained  in  the  security  deed  be  likewise 
decreed  to  be  void  and  ordered  delivered  up 
and  canceled ;  (6)  that  the  court  decree  that 
the  plaintiff  is  entitled  to  the  possession  of 
the  property,  and  that  the  court  pass  such 
other  orders  as  are  necessary  to  insure  to 
plaintiff  the  possession  thereof,  and  grant  her 
general  relief.  A  demurrer  to  the  petition 
was  sustained,  and  the  plaintiff  excepted. 

L.  M.  Rambo,  of  Blakely,  for  plaintiff  in 
error.  C.  L.  Glessner,  of  Blakely,  for  de- 
fendants in  error. 

HILL,  J.  [1 , 2]  The  facts  of  the  case  are 
set  out  at  length  in  the  foregoing  statement. 
Without  deciding  the  character  of  the  estate 
conveyed  by  the  deed  from  the  plaintiff  to 
the  grantees,  or  the  question  of  whether  the 
plaintiff  has  been  guilty  of  such  laches  as 
will  prevent  a  recovery  by  her,  we  are  of  the 
opinion  that  under  the  facts  as  disclosed  by  1 


the  record  the  plaintiff  has  no  such  right-  or 
interest  in  the  property  sought  to  be  recover- 
ed by  her  as  would  entitle  her  to  the  relief 
sought  in  the  petition.  Under  the  allegations 
of  the  petition  the  deed  from  the  plaintiff  to 
the  grantees  contained  a  power  of  sale,  the 
proceeds  to'  be  reinvested  in  "like  uses." 
This  power  was  exercised,  and  the  purchas- 
ers at  the  sale  were  such  bona  fide,  and  for 
value.  This  being  so,  the  purchasers  are  not 
bound  to  see  that  the  reinvestment  of  the 
money  is  properly  made.  Such  purchaser 
will  be  protected.  Johnson  v.  Sirmans,  69 
Ga.  617  (3) ;  Schley  v.  Brown,  70  Ga.  64  (3a) ; 
Tapley  v.  Tapley,  115  Ga.  109,  41  S.  E.  235, 
cited  with  approval  in  Ray  v.  Union  Savings 
Bank,  136  Ga.  745,  72  S.  E.  26. 

Judgment  aflirmed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent  on  account 
of  sickness. 


(148  Ga.  106) 

STEWART  et  aL  v.  BACON  COUNTY  et  aL 

(No.  618.) 

(Supreme  Court  of  Georgia.    May  15, 1918.) 

(8yllahu9  hy  the  CovrtJ 

1.  Continuance  ^=:»48  —  Absence  of  Coun- 

BEI^—DlSCBETION . 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  continuance. 

2.  VALinATioN  ov  Bonds  ^  Sttffiodenot  of 
Petition. 

The  court  did  not  err  in  overruling  the  de- 
murrer filed  by  the  interveners  to  the  petition  of 
the  solicitor  general  for  the  validation  of  cer- 
tain bonds,  raising  the  question  as  to  the  suf- 
ficiency of  the  petition. 

3.  Elections  ^=»212  — Bond  Isstte  —  Regis- 
tration List. 

The  registration  lists  of  voters  prepared  un- 
der the  provisions  of  the  act  relative  to  the 
registration  of  voters  in  elections  to  incur  debts 
by  counties,  approved  August  18,  1916  (Georgia 
Laws  1916,  p.  138),  were  properly  furnished  to 
the  managers  of  the  election  held  in  Bacon 
county,  to  determine  whether  that  county  could 
issue  the  bonds  in  controversy  here. 

4.  Constitutional   Law  ^=»18— Counties- 
Bond  Issue, 

The  provision  in  the  amendment  to  the  Con- 
stitution proposed  by  the  Legislature  at  its  an- 
nual session  of  1916  (Georgia  Laws  1916,  p. 
17),  and  subsequently  ratified  by  the  people  at 
the  general  election  of  the  same  year,  declar- 
ing that  "The  county  of  Bacon  is  hereby  author- 
ized to  create  a  bonded  debt  not  to  exceed  one 
hundred  thousand  dollars  ($100,000)  for  public 
improvements  in  said  county  of  Bacon,  by  the 
consent  of  the  majority  of  the  regular  qualified 
voters  of  said  county  of  Bacon  voting  at  an  elec- 
tion for  that  purpose,"  and  "that  said  election 
to  create  said  debt  shall  be  held  under  the  law 
now  in  force,  for  creation  of  the  debt,"  is  not 
inyalid  because  in  conflict  with  the  existing 
provisions  in  the  Constitution  in  reference  to 
the  creation  of  bonded  debts  by  counties,  and 
was  controlling  at  an  election  held  subsequently 
to  the  ratification  of  the  proposed  amendment 
for  the  purpose  of  authorizing  the  issuance  of 
bonds  for  public  improvements  in  an  amount  not 
exceeding  that  fixed  by  the  amendment. 

6.  Elections  ®=5>19  —  Reoistbation  —  Con- 
stitutionality OF  Statute. 
There  is  no  merit  in  the  contention   that 
the  act  of  the  General  Assembly  approved  Au- 
gust 18,  1916,  in  Tegard  to  the  registration  of 
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Toters  in  elections  to  Incur  debts  by  counties 
(Georgia  Laws  1916,  p.  138),  is  invalid  on  the 
ground  that  it  is  in  "conflict  with  article  7,  | 
7,  par.  1,  of  the  Constitution  of  this  state,  in 
that  it  provides  that  a  county  may  create  a 
debt  without  the  assent  of  two-thirds  of  the 
qualified  voters  thereof  voting  in  favor  of  the 
creation  of  the  debt  at  an  election  held  for  that 
purpose."  It  is  not  unconstitutional  for  the 
reason  assigned,  as  it  does  not  contain  the  ob- 
noxious provision  recited  in  the  assignment  of 
error. 

Error  from  Superior  Court,  Bacon  County ; 
J.  I.  Suramerall,  Judge. 

Proceeding  by  the  Solicitor  General  of  the 
Waycrofis  Judicial  Circuit,  in  the  name  of 
the  State  of  Georgia,  against  the  County  of 
Bacon,  to  validate  certain  bonds,  with  in- 
tervention by  John  L.  Stewart  and  others, 
citizens  and  taxjmyers  of  the  county,  in  op- 
position. Demurrer  of  interveners  to  the 
petition  overruled,  and  from  a  Judgment  and 
order  validating  the  bonds,  the  Interveners 
except  and  bring  error.    Aifirmed. 

The  solicitor  general  of  the  Waycross  Ju- 
dicial circuit,  In  the  name  of  the  state  of 
Georgia,  filed  a  x>etition  against  the  coun- 
ty of  Bacon,  in  accordance  with  the  provi- 
sions of  section  446  of  the  Code,  prescribing 
the  duties  of  the  solicitor  general  in  pro- 
ceedings for  the  validation  of  bonds,  and  a 
role  nisi  having  been  granted  thereon,  call- 
ing upon  the  county  of  Bacon  by  its  proper 
officers  to  show  cause  at  the  time  and  place 
specified  in  the  order  why  the  prayers  of  the 
petition  should  not  be  granted,  the  county 
of  Bacon  through  its  attorney  at  law  made 
answer  to  the  application,  and  filed  the  an- 
swer, with  various  exhibits  attached  there- 
to^ including  the  certificate  of  the  ordinary 
of  the  county,  showing  the  total  number  of 
qualified  voters  who  had  registered  and  qual- 
ified to  vote  in  the  election  creating  the  bond- 
ed Indebtedness  in  question.  At  the  time 
and  place  fixed  in  the  rule  nisi  for  the  hear- 
ing, John  I/.  Stewart  and  certain  other  cit- 
izens and  taxpayers  of  Bacon  county  present- 
ed and  had  filed  theflr  intervention  and 
prayer  to  be  made  parties  defendant  in  the 
case,  in  opposition  to  the  validation  of  the 
bonds  mentioned  in  the  petition  for  validation 
and  the  prayer  of  Stewart  and  others  to  be 
allowed  to  intervene  was  granted.  The  inter- 
veners filed  their  demurrer  to  the  petition, 
and  excepted  to  the  Judgment  overruling 
their  demurrer.  The  judge  thereupon  ren- 
dered Judgment  and  passed  an  order  validat- 
ing the  bonds  in  question,  and  this  was  ex- 
cepted to  by  interveners. 

J.  C.  Bennett,  of  Hazlehurst,  and  W.  W. 
Bennett,  of  Baxley,  for  plaintiffs  in  error. 
M.  D.  Dicicerson,  Sol.  Gen.,  of  Douglas,  and 
Causey  &  Xuten,  of  Alma,  for  defendants  in 
error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  court  did  not  err  in  over- 
ruling the  motion'  for  a  continuance,  based 
upon  the  ground  that  the  leading  counsel 


for  the  interveners  was  absent,  and  that  he 
was  in  attendance  as  a  member  of  the  Gener- 
al Assembly  of  this  state  then  In  session. 
The  evidence  in  the  record  Is  insufficient  to 
show  that  the  member  of  the  General  As- 
sembly referred  to  was  in  fact  the  leading 
counsel  for  interveners. 

[2]  2.  The  Judge  properly  overruled  the 
demurrer  to  the  petition  in  this  case.  A 
comparison  of  the  petition  with  the  provi- 
sions of  sections  445  and  446  of  the  Code,  re* 
lating  to  the  validation  of  bonds  of  counties 
and  municipalities,  and  prescribing  the  du- 
ties of  the  solicitor  general  and  the  charac- 
ter of  the  petition  to  be  filed  by  him,  as  well 
as  its  scope,  will  show  that  the  criticism  up- 
on the  sufficiency  of  the  petition  filed  by  the 
solicitor  general  was  without  merit. 

[3]  3.  We  cannot  agree  with  the  contention 
of  counsel  that  the  election  in  question  was 
invalid  because  the  registration  lists  which 
were  furnished  to  the  managers  of  the  elec- 
tion were  made  and  furnished  under  the 
provisions  of  the  act  of  the  Legislature  pro- 
viding for  the  registration  of  voters  on  elec- 
tions to  incur  debts  by  counties^  approved 
August  18,  1916  (Georgia  Laws  1910,  p.  138). 
The  list  made  under  the  provisions  of  the 
act  last  referred  to  was  a  proper  list  to  be 
furnished  to  the  managers  of  the  election. 
The  provisions  of  that  act  were  applicable 
to  the  election  to  determine  the  question  of 
issuing  the  bonds  in  controversy.  It  Is  true 
that  in  a  certain  particular  the  election  in 
Bacon  county  differs  from  the  election  gen- 
erally held  in  counties  under  the  provislwis 
of  article  7,  I  7,  par.  1,  of  the  Oonstituti<m 
of  this  state,  because  under  a  constitutional 
provision  specially  applicable  to  Bacon  coun- 
ty a  majority  of  the  qualified  voters  voting 
at  such  election  could  authorize  the  issu- 
ance of  the  bonds,  while  under  the  provisions 
of  the  paragraph  of  the  Constitution  last 
referred  to  it  is  necessary  that  the  assent 
of  two-thirds  of  the  qualified  voters  shall  be 
had  to  authorize  the  creation  of  a  b(»ded 
debt.  The  titie  of  the  act  in  question  is  as 
follows : 

"An  act  to  provide  for  a  special  registration 
for  any  election  of  the  people  in  any  county 
of  this  state  for  the  purpose  of  determining 
the  question  whether  said  county  shall  incur 
a  debt  within  the  meaning  of  paragraph  1, 
section  7,  article  7  of  the  Constitution  of  the 
state  of  Georgia;  to  provide  how  such  election 
shall  be  called  and  held,  and  for  other  pur- 


»»• 


poses 

Construing  the  provisions  of  the  act  and 
the  title  together,  it  is  clear  that  it  was  in- 
tended by  the  Legislature  to  make  it  applica- 
ble to  that  class  of  elections  for  which  pro- 
vision is  made  in  paragraph  1,  §  7,  art-  7,  of 
the  Constitution.  And  the  mere  fact  that 
in  the  election  held  to  determine  this  ques- 
tion In  Bacon  county  a  different  proportion  of 
the  qualified  voters  can  authorize  the  crea- 
tion of  a  bonded  debt  from  that  required  in 
the  other  counties  of  the  state  does  not  take 
the  election  held  in  Bacon  county  out  of  that 
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class  of  elections  referred  .to  In  tlie  para- 
graph of  the  Constitution  Just  referred  to. 

£4]  4.  At  the  1916  session  of  the  general 
Assembly  of  this  state  an  amendment  was 
proposed  to  the  Constitution  of  the  state, 
which  contains,  among  others,  the  following 
provision  applicable  to  Bacon  county: 

**That  said  county  of  Bacon  is  hereby  author- 
ized to  create  a  bonded  debt  not  to  exceed  one 
hundred  thousand  dollars  (1100.000)  for  public 
improvements  in  said  county  of  Ba(K)n,  bv  the 
consent  of  the  majority  of  the  regular  qualified 
voters  of  said  county  of  Bacon  voting'  at  an 
election  for  that  purpose.  That  said  election 
to  create  said  debt  shall  be  held  under  the  law 
now  in  force,  for  creation  of  the  debt" 

The  act  proposing  this  amendment  was 
passed  August  18,  1916,  and  was  subsequent- 
ly ratified  by  the  people  in  a  general  election 
held  In  November,  1916.  This  amendment 
fixes  In  our  Constitution  the  provision  that 
a  bonded  debt  for  the  purposes  specified  ckn 
be  created  In  Bacon  county  by  the  assent  of  a 
majority  of  the  qualified  voters  voting  at  the 
election.  We  do  not  feel  called  upon  to  dis- 
cuss here  the  wisdom  of  Injecting  into  the 
Constitution  special  provisions  applicable 
only  to  certain  parts  of  the  political  divisions 
of  the  state.  The  question  Involved  .was  one 
primarily  for  the  Legislature  to  consider,  and 
then  for  the  people  to  determine.  *  They  dte- 
termlned  it  in  a  constitutional  manner ;  and 
the  amendment  proposed,  having  been  ratified 
by  the  people,  became  effective  and  control- 
ling upon  the  question  of  creating  a  bonded 
debt  not  to  exceed  $100,000  for  public  im- 
provements in  the  county  of  Bacon.  The 
fact  that  the  provisions  of  this  amendment  to 
the  Constitution  differ  radically  from  the 
provisions  of  an  existing  part  of  the  Constitu- 
tion does  not  render  it  Ineffectual  or  invalid. 
It  was  the  last  pronouncement  of  the  Consti- 
tution making  power,  the  people,  and  prevails 
over  existing  provisions  in  the  Constitution 
upon  the  same  subject  where  it  comes  in  con- 
flict with  them.  ' 

[5]  5.  The  ruling  made  In  the  fifth  head- 
note  requires  no  elaboration.  There  was  no 
merit  in  the  other  assignments  of  error  not 
dealt  with. 

Judgment  afiSrmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent. 


(148  Ga.  114) 

McLEAN  V.  MANN  et  al.     (No.  666.) 
/Supreme  Court  of  Georgia.     May  15,  1918.) 

(Syllabus  hy  the  Court.)    - 

1.  Appeal  and  Erbob  <g=»303— Motion  fob 

Nfiw  Trial— Approval— Review. 
Where  a  ground  of  an  amendment  to  a  mo- 
tion for  new  trial,  complaining  of  the  admis- 
sion of  testimony,  is  not  approved  as  true  by 
the  trial  judge,  but  "is  approved  wilb  following 
qualifications,"  setting  out  the  qualifications, 
which  in  this  case  are  material  qualifications, 


unqualified  approval  of  the  ground  as  true.  L. 
&  N.  R.  Co.  V.  Ogles,  146  Ga.  20,  90  S.  E. 
476  (1);  Landrum  v.  Landrum,  146  Ga.  307, 
89  S.  E.  201  (2).  Cf.,  also,  Central  of  Georgia 
Railway  Co.  v.  Mills,  143  Ga.  47,  84  S.  B.  120 ; 
liove  V.  Love,  146  Ga.  160,  91  S.  E.  27. 

2.  New  Trial  <©==>39—GroxjKds— Failure  to 
Instruct. 

Where,  in  a  civil  case,  the  judge,  in  stating 
the  contentions  of  the  parties,  fully  and  fairly 
submitted  the  issues  raised  by  the  pleadings  in 
the  case,  the  failure  of  the  court,  in  the  ab- 
sence of  a  request,  to  instruct  the  jury  upon  a 
contention  of  one  of  the  parties  not  raised  by 
the  pleadings,  although  supported  by  some  evi- 
dence in  the.  record,  is  not  cause  for  a  new 
trial.  Martin  v.  Nichols,  127  Ga.  705,  56  S. 
E.  995;  Cordele  Sash,  etc,  Co.  v.  Wilson 
Lumber  Ca,  129  Ga.  290,  58  S.  B.  860  (2); 
Hewitt  V.  Lamb,  130  Ga.  709,  61  S.  B.  716,  l4 
Ann.  Cas.  800  (2). 

3.  Chabge  of  Court. 

The  charge  of  the  court  upon  the  question 
of  estoppel,  assigned  as  error  in  the  motion  for 
new  trial,  was  authorized  by  the  pleadings  and 
evidence  in  the  case.  There  is  no  complaint  that 
the  charge  was  not  a  correct  statement  of  the 
law. 

4.  SuFnciENcrr  of  Evidence. 

The  evidence  warranted  ^le  verdict,  and  the 
court  did  not  err  in  overrulmg  the  motion  for 
new  trial. 

Error  from  Superior  Court,  Telfair  Oounty ; 
K.  B.  Graham,  Judge. 

Suit  by  Mrs.  Callle  McLean  against  F.  B 
Mann  and  another.     Verdict  and  judgment 
for  defendants,  motion  for  new  trial  overrul- 
ed, and  plaintiff  excepts  and  brings  error 
Affirmed. 

Mrs.  Callle  McLean  filed  her  petition  in 
equity,  in  Telfair  superior  court,  against  F. 
R.  Mann  and  Douglas  McArtbur.  She  alleged 
that  defendants  were  in  possession  of  a  deed 
to  lot  of  land  No.  85  in  the  Seventh  district 
of  said  county ;  said  deed  purporting  to  have 
been  executed  by  the  petitioner,  who  was  for- 
merly Mrs.  CI  J.  McDuffle.  She  alleged  that 
she  was  in  possession  of  the  land  and  that 
the  deed  was  a  forgery.  She  claimed  title  to 
the  land  under  a  deed  executed  by  Mrs,  Vic- 
toria McArthur  as  the  administratrix  of 
Walter  T.  McArthur,  deceased.  She  prayed 
for  the  cancellation  of  the  deed.  The  defend- 
ants denied  that  the  deed  was  a  forgery, 
and  alleged  that  the  same  was  executed  and 
delivered  by  the  petitioner  In  furtherance  of 
a  compromise  agreement  for  the  settlement 
of  a  dispute  with  reference  to  the  ownership 
of  two  lots  of  land,  title  to  which  was  claim- 
ed both  by  the  former  husband  of  the  plaintiff 
and  by  the  administratrix  of  Walter  T.  Mc- 
Arthur, deceased.  By  the  terms  of  this  agree- 
ment title  to  both  of  said  lots  was  to  be  made 
to  plaintiflTs  husband,  and  he  in  turn  was 
to  make  title  to  lot  85  to  (Douglas  McArthur. 
The  agreement  was  carried  out,  but  at  the 
direction  of  plalntifTs  former  husband  the 
title  to  both  of  the  lots  was  made  to  the 
plaintiff,   whereupon   the   plaintiff   executed 


it  will  not  be  considered  by  this  court.  Jf  the     ^^  delivered  a  deed  to  Douglas  McArthur, 
judge  approve  the  ground,  without  mpre,  this  .       .^,      ixo»     tvi       hca*.!. 

is  a  Hufficient  approval ;  but  an  express  approw- 1  conveying  to  him  lot  85.    ^uglas  McArthur 
al,  with  certain  added  qualifications,  is  not  an  « conveyed  the  lot  to  the  defendant  Mann.    It 

4is>For  oUi«r  oamen  M•.J^^B«  tQpicr  aad  KBY-NUHBBR  in  all  Key-Numbered  DlgestB  and  Indezw 
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was  contended  by  the  defendants  that  plain- 
tiff was  estopped  to  assert  title  to  the  land, 
and  that  it  was  inequitable  for  the  plaintiff 
to  have  and  to  hold  the  other  lot  to  which 
she,  in  the  right;  of  her  former  husband,  ac- 
quired quiet  title,  and  repudiate  her  deed  to 
the  defendant  McArthur  to  the  lot  in  ques- 
tion. The  settlement*  of  the  dispute  between 
the  plaintiff's  husband  and  the  estate  of 
Walter  T.  McArthur  was  alleged  to  be  the 
sole  consideration  of  the  deed  by  the  adminis- 
tratrix of  Walter  T.  McArthur's  estate  to  the 
plaintiff.  The  evidence  for  the  defendants 
tended  to  support  their  contentions.  There 
was  a  verdict  and  judgment  in  favor  of  the 
defendants.  A  motion  illed  by  the  plaintiff 
for  new  trial  was  overruled,  and  she  ex- 
cepted. 

A.  A.  McLean  and  W.  W.  Bennett,  both  of 
Baxley,  for  plaintiff  in  error.  W.  S.  Mann,  of 
McRae,  for  defendants  in  error. 

GEORGE,  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  FISH,  O.  J.,  absent 


(148  Oa.  123) 

MORGAN  V.  AR6ARD  et  al.     (No.  570.) 
(Supreme  CJourt  of  Georgia.     May  16,  1918.) 

(Syllabus  by  the  Court,) 

Vendob  and  Pubchaseb  ^=:>269,  277  —  Sale 
BY  Pubchaseb— Assumption  of  Payment— 
Pebsonal  Liability. 
Where  a  vendor  executed  and  delivered  his 
bond  conditioned  to  make  to  his  vendee  a  good 
and  sufficient  title  to  certain  land  upon  the 
payment  of  the  balance  of  the  purchase  money, 
and  the  vendee  for  a  valuable  consideration 
transferred  the  bond,  together  with  his  Interest 
in  the  land,  to  a  third  person,  who  assumed  and 
agreed  to  pay  the  balance  of  the  purchase  mon- 
ey, the  vendor,  not  being  a  partv  to  the  contract, 
cannot,  in  an  action  at  law,  enforce  the  promise 
of  the  third  person.  Nevertheless,  in  such  a 
case,  the  vendor  may  maintain  an  equitable  ac- 
tion against  the  vendee  and  his  transferee,  in 
the  county  of  the  latter's  residence,  to  recover 
a  judgment  for  the  balance  of  the  purchase  mon- 
ey, with  a  special  lien  upon  the  land.  A  court 
of  equity,  in  order  to  grant  full  and  adequate 
relief,  having  before  it  as  parties  the  three  per- 
sons ^referred  to,  may  adjust  in  one  suit  the 
rights  of  all  of  them.  The  ruling  in  Baker  v. 
City  National  Bank,  94  Ga.  87, 21  S.  B.  159(2), 
considered  and  distinguished. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Suit  in  equity  by  D.  W.  Morgan  against 
G.  B.  Argard  and  H.  Barfleld.  Demurrer  to 
petition  overruled  as  to  defendant  Argard, 
and  sustained  as  to  Barfleld  and  petition  as 
to  him  dismissed,  and  from  such  dismissal 
platntiif  excepts  and  brings  error.    Reversed. 

Green,  Tilson  &  McKinney  and  R.  J. 
Ward,  all  of  Atlanta,  for  plaintiff  in  error. 
W.  O.  Wilson,  of  Atlanta,  for  defendants  in 
error. 

GEORGE,  J.  D.  W.  Morgan,  the  owner  of 
certain  land  situated  in  the  county  of  De 


Kalb,  contracted  to  sell  the  said  land  to  J. 
H.  Barfleld,  a  resident  of  De  Kalb  county. 
He  executed  and  delivered  to  Barfleld  his 
bond  for  title,  conditioned  to  convey  the  land 
to  Barfleld  upon  the  pajonent  of  the  balance 
of  the  purchase  money,  evidenced  by  certain 
notes  signed  by  Barfleld  and  fully  described 
in  the  bond  for  title.  Thereafter  J.  H.  Bar- 
field,  for  a  valuable  consideration,  transfer- 
red the  bond  for  title  and  his  equity  In  the 
l-and  described  therein  to  George  E.  Argard, 
of  B^llton  county;  "the  said  George  E.  Ar- 
gard assuming  the  balance  due  on  said  prop- 
erty as  spedfled  in  this  bond  for  title." 
Morgan  was  not  a  party  to  the  contract 
Default  having  been  made  in  the  payment  of 
the  purchase-money  notes,  Morgan  filed  his 
suit  in  equity  in  Fulton  superior  court 
against  Argard  and  Barfield,  alleging  the 
foregoing  facts  so  far  as  material  to  this 
inquiry.  He  prayed  for  a  Judgment  against 
each  of  the  defendants  for  the  balance  of 
the  purchase  money  due,  for  a  special  lien 
upon  the  land  described  in  the  bond  for  title, 
and  for  general  relief.  The  defendants  de- 
murred to  the  petition  upon  the  ground  that 
the  same  set  forth  no  cause  of  action;  that 
the  5nperior  court  .of  BMlton  county  had  no 
Jurisdiction  of  the  case  as  against  the  de- 
fendant Barfleld,  the  maker  of  the  notes,  he 
being  a  resident  of  De  Kalb  county,  and  that 
there  was  no  privity  of  contract  between  the 
defendant  Argard  and  the  plaintiflT.  The 
court  sustained  the  demurrer  as  to  the  de- 
fendant Barfield,  and  dismissed  the  petition 
as  to  him.  The  demurrer  was  overruled  as 
to  the  defendant  Argard,  and  he  has  no  ex- 
ception here.  The  plaintiff  excepted  to  the 
Judgment  dismissing  his  petition  as  to  the 
defendant  Barfield.  There  were  additional 
grounds  of  demurrer,  special  in  nature,  but 
inasmuch  as  the  court  did  not  deal  with 
these  we  will  not  consider  them. 

;In  the  foregoing  circumstances  practically 
all  the  American  courts  permit  a  suit  at  law 
or  in  equity  by  the  vendor  against  the  maimer 
of  the  purchase-money  notes  and  his  vendee, 
either  (1)  upon  the  broad  ground  that  if  ooe 
person  makes  a  promise  upon  a  valuable  con- 
sideration to  another  for  the  benefit  of  a  third 
person  the  third  person  may  maintain  an  ac- 
tion on  the  promise,  or  (2)  upon  the  theory  of 
equitable  subrogation,  by  which  a  creditor  is 
entitled  to  all  the  collateral  securities  which 
his  debtor  has  obtained  to  reinforce  the  pri- 
mary obligation.  1  Wiltsie  on  Mortgage  Fore- 
closure (3d  Ed.)  §§  238,  246,  and  cases  there 
cited.  In  some  of  the  cases  the  two  doctrines 
are  confused,  while  in  others  the  right  to 
maintain  the  suit  is  based  upon  the  doc- 
trines of  trust  relationship,  agency,  and 
privity  of  contract  by  substitution.  See 
note  to  Baxter  v.  C^mp,  71  Am.  St  Rq>. 
169,  175,  et  seq.  In  this  state  we  recognize 
the  English  rule,  and  as  a  general  rule  the 
action  on  a  contract  must  be  brought  in  the 
name  of  the  party  in  whom  the  legal  inter- 
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est  in  such  contract  Is  vested.  C^vll  Code,  | 
5516;  Sbeppard  v.  Bridges,  137  Ga.  615,  74  S. 
E.  245.  But  where  a  debtor  has  conveyed 
his  property  to  another  and  as  a  part  of  the 
transaction  the  purcnaser  has  agreed  to  as- 
sume and  pay  the  debts  of  the  vendor,  a 
creditor  of  the  latter  has  a  remedy  in  equi- 
ty, with  proper  pleadings  and  parties.  This 
principle  is  fully  established  by  the  deci- 
sions of  this  court  Bell  v.  McGrady,  82  Ga. 
257;  Dallas  v.  Heard,  32  Ga.  604;  Sbeppard 
V.  Bri&ges,  supra;  Union  City  Realty,  etc, 
Co.  V.  Wright,  138  Ga.  703,  76  S.  E.  35;  WU- 
liams  Co.  v.  American  Tie  &  Timber  Co.,  139 
Ga.  87,  76  S.  B.  675;  Grooms  v.  Grooms,  141 
Ga.  478,  81  S.  E.  210;  L.  &  N.  R.  Co.  v.  Nel- 
son, 145  Ga.  594,  89  S.  E.  693.  So  far  as  we 
are  aware  all  our  decisions  proceed  upon  the 
basis  that  the  purchaser  of  property,  by  vir- 
tue of  his  agreement  with  his  vendor,  occu- 
pied the  position  of  a  trustee  to  pay  the 
debts  of.  the  vendor,  and  that  it  was  proper 
for  the  creditor  of  the  vendor  to  go  into  eq- 
uity to  enforce  this  agreement  In  his  con- 
curring opinion  in  L.  &  N.  R.  Co.  v.  Nelson, 
$upra;  Lumpkin,  J.,  said  that: 

He  was  '*not  prepared  to  concur  in  what  is 
said  as  to  the  application  of  the  decisions  in 
Sbeppard  v.  Bridges  [supra],  and  like  cases.'* 

In  2  Jones  on  Mortgages  (7th  Ed.)  |  761c, 

it  is  said : 

"In  several  states  the  doctrine  of  the  United 
States  courts  is  adopted  and  the  mortgagee  is  al- 
lowed a  remedy  in  equity  against  the  grantee 
who  has  assumed  the  payment  of  the  mortgage. 
This  seems  to  be  the  rule  in  California,  District 
of  Columbia,  Georgia,  Maine,  Michigan,  New 
Jersey^  North  Carohna,  North  Dakota,  Vermont, 
Virginia,  and  Washington." 

According  to  this  author,  Massachusetts 
alone  of  the  American  states  denies  to  the 
mortgagee,  either  at  law  or  in  equity,  the 
right  to  maintain  an  action  in  his  name  upon 
the  agreement  of  the  grantee  of  the  mort- 
gagor to  assume  and  pay  the  mortgage  debt 
To  sustain  the  statement  that  Georgia  al- 
lows a  remedy  in  equity  against  such  gran- 
tee^ the  author  cites  the  following  cases: 
Spears  v.  Scott,  111  Ga.  745,  36  S.  E.  950; 
Austell  V.  Humphries,  99  Ga.  408,  27  S.  B. 
736;  Empire  State  Insurance  Co.  v.  Collins, 
54  Ga.  376;  Ford  v.  Finney,  35  Ga.  258; 
Dallas  V.  Heard,  Bell  v.  McGrady,  supra.  In 
Union  City  Realty,  etc..  Trust  Co.  v.  Wright, 
supra,  it  was  held : 

"Where  a  debtor  conveyed,  by  an  instrument 
in  the  form  of  a  deed,  real  and  personal  proper- 
ty, and  included  in  the  conveyance  a  statement 
that  the  grantee  agreed  to  pay  a  certain  debt 
which  the  grantor  owed,  and  the  grantee  receiv- 
ed such  deed  and  the  property  conveyed  there- 
by, and  the  grantor  became  insolvent,  the  holder 
of  the  note  of  the  grantor  for  such  debt,  or  a 
part  thereof,  upon  its  becoming  due  and  remain- 
ing unpaid,  could  file  an  equitable  proceeding, 
with  proper  parties,  to  enforce  the  payment  of 
such  debt  by  the  grantee." 

Do  the  facts  in  the  present  case  bring  it 
within  the  principle  announced  in  Sbeppard 
T.  Bridges,  supra,  and  the  like  Georgia  cas- 
es?   In  consideration  of  a  cash  payment  and 


the  promise  to  pay  the  balance  of  the  pur- 
chase money  evidenced  by  the  notes,  Barfleld 
obtained  an  equitable  title  to  plaintiff's  land« 
with  the  right  to  possess  the  land.  For  a 
valuable  consideration  Barfield  transferred 
his  equity  in  the  land  to  Argard,  who  ex- 
pressly agreed  with  Barfield  to  pay  the 
balance  of  the  purchase  money  represented 
by  the  notes.  Argard  thereby  obtained  pos- 
session of  the  land  coupled  with  an  equitable 
interest  therein.  It  is  true  that  Barfield 
is  not  alleged  to  be  insolvent,  nor  is  it  charg- 
ed that  any  waste  is  being  committed  upon 
the  land.  The  balance  of  the  purchase  mon- 
ey is  due,  according  to  the  terms  of  the  con- 
tract, and  the  plaintiff,  holding  the  legal 
title  as  security  for  his  debt,  has  elected  to 
sue  for  the  purchase  money.  The  bond  for 
title  executed  by  him  and  attached  to  his  pe- 
tition as  an  exhibit  Is,  by  its  terms,  assign- 
able, and  by  his  suit  for  the  purchase  mon- 
ey he  recognizes  the  right  of  Argard  to  pay 
the  purchase  money  and  obtain  title  to  the 
land.  By  the  suit  he  confirms  the  transaction 
with  Argard.  Argard  has  not  received  abso- 
lute title  to  the  property  out  of  which  the 
plaintiff  is  entitled  to  have  his  debt  paid,  as 
in  the  cases  of  Sbeppard  v.  Bridges,  supra, 
and  the  like  cases,  but  he  has  obtained  val- 
uable rights  in  the  property  by  virtue  of  the 
transfer  of  the  bond  to  him  upon  his  ex- 
press agreement  to  pay  the  purchase  money. 

We  do  not  think  it  requires  an  extension 
of  the  doctrine  announced  in  Sbeppard  v. 
Bridges,  supra,  and  the  like  cases,  to  hold 
Argard  liable  in  equity  to  the  plaintiff.  It 
is  true  that  Argard  cannot  be  held  liable  in 
an  action  at  law,  under  the  rule  obtaining  in 
this  state;  but  we  think  it  <dear  that  he  Is 
liable  in  equity.  That  Barfield  is  liable  upon 
his  contract  is  not  questioned.  The  plaintiff 
does  not  need  the  aid  of  a  court  of  equity  in 
order  to  assert  his  claim  against  Barfleld. 
But  if  Argard  may  be  held  liable  in  an  eq- 
uitable suit,  we  see  no  reason  why  equity  will 
not  also  grant  relief  against  Barfield  in 
the  same  action.  It  requires  no  argument 
to  demonstrate  that  a  suit  in  equity  against 
both  of  the  defendants  is  necessary  in  order 
to  fully  and  completely  settle  the  rights  of 
the  parties.  Perhaps  Barfield  is  not  only  a 
proper,  but  a  necessary,  party  to  the  suit. 
If  there  is  a  cause  of  action  against  Argard, 
then  the  suit  is  properly  brought  so  far  as  he 
is  concerned,  because  he  is  a  resident  of  the 
county  in  which  the  suit  was  filed,  and  sub- 
stantial equitable  relief  is  prayed  against 
him.  Civil  Code,  |  6540.  The  common-law 
remedies  available  in  this  case  are  not  ade- 
quate. If  adequate,  a  multiplicity  of  suits 
can  only  be  avoided  by  a  resort  to  equity. 
See  S.  A.  L.  Ry.  v.  OciUa  Southern  R.  Co., 
143  Ga.  407,  85  S.  E.  91. 

The  defendant  in  error  relies  upon  the  de- 
cision in  Baker  v.  City  National  Bank,  94 
Ga.  87,  21  S.  E.  159.  The  second  headnote  ta 
that  case  is  as  follows: 
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"One  who,  npoil  the  purchase  of  mortgaged 
property,  contracts  with  the  mortgagor  to  pay 
the  mortgage  debt,  the  mortgagee  not  being  a 
party  to  the  agreement  cannot  be  treated  by  the 
mortgagee  as  a  joint  promisor  with  the  mort- 
gagor so  as  to  render  both  of  them  subject  to 
suit  in  the  same  action,  legal  or  equitable,  in 
the  county  of  the  mortgagor's  residence,  the  pur- 
chaser being  a  resident  of  another  county. 

That  was  a  suit  in  equity,  but  it  was  not  a 
proceeding  to  enforce  the  lien  of  a  mortgage, 
but  to  recover  a  general  Judgment  against  the 
mortgagor  and  his  vendee,  founded  upon  an 
alleged  promise  made  to  the  mortgagor  to  pay 
the  debt.  In  the  present  case  the  primary 
object  of  the  suit  is  to  have  a  special  lien 
declared  upon  the  land,  bihdlng  upon  both 
the  vendee  and  his  transferee,  and  the  land 
sold  to  satisfy  the  judgment  In  the  Baker 
Case  the  mortgagee  was  not  a  party  to  the 
contract  between  the  mortgagor  and  the  pur- 
chaser of  the  mortgaged  property.  He  there- 
fore could  not  sue  the  purchaser  in  an  action 
at  law.  The  suit  was  filed  In  the  county  of 
the  mortgagor's  residence.  No  substantial 
equitable  relief  was  prayed  against  the  mort- 
gagor. His  liability  arose  upon  contract. 
The  purchaser  was  not  -  a  joint  promisor 
with  the  mortgagor,  and  it  was  therefore 
ruled  that  the  court  In  that  .suit  had  no  ju- 
risdiction of  the  purchaser ;  he  being  a  res- 
ident of  another  county.  It  was  not  decided 
in  the  Baker  Case  that  the  purchaser  from 
the  mortgagor'  was  not  liable  to  the  mort- 
gagee In  an  equitable  action  properly  brought. 
If  we  have  correctly  ruled  in  the  present 
case  that  the  transferee,  Argard,  is  liable 
in  equity  for  the  purchase  mopey  due  the 
plaintiff,  the  suit  was  brought  In  the  jiraper 
jurisdiction;  and  there  being  a  ccxnmon  nex- 
us between  the  transferee  and  his  vendor, 
Barfield,  the  latter  was  properly  joined  as  a 
party  defendant  The  court  therefore  erred 
In  sustaining  the  demurrer  and  dismissing 
the  petition  as  to  him. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 

a48  Ga.  84) 

POLK  V.  STATE.     (No.   687.) 

(Supreme  Court  of  Georgia.   .  AprU   11,  1018. 
Rehearing  Denied  May  17,  1918.) 

(Syllabus  by  the  Court,) 

1.  JuBT  <g=>97(l),  131(4)— Voir  Dire  Gxami- 
NATTON— Questions— Disqualification, 
"Where  jurors  on  their  voir  dire  had  so 
answered  the  statutory  questions  as  to  prima 
facie  qualify  themselves  as  such,  the  court  did 
not  err  in  refusing  to  allow  counsel  for  the 
accused  to  make  further  examination  of  the  ju- 
rors." Lindsay  v.  State,  138  Ga.  818,  76  S.  E. 
369.  See  Duncan  v.  State*  141  Ga.  4,  80  S.  E. 
317 ;  Woolfolk  v.  State,  85  Ga.  60(9-a),  93,  11 
S,  E.  814. 

(a)  Where  a  juror  had  qualified  on  the  voir 
dire,  it  was  not  error  for  the  court  to  refuse  to 
allow  him  to  answer  the  further  question,  pro- 
pounded by  counsel  for  the  accused:  "Have  you 
any  prejudice  or  bias  on  your  mind  against  the 
plea  of  insanity?"  "A  mere  prejudice  against 
this  defense  [insanity],  or  the  setting  of  it  up 


as  a  sham,  will  not  disqualify  one  who  can 
render  a  verdict  in  accord  with  the  law  and  evi- 
dence." 2  Bishop's  New  Crinu  Proc.  (2d  Ed,> 
I  918(3) ;  People  v.  Carpenter,  102  N.  Y.  23S, 
6  N.  E.  584 ;   Butter  v.  State.  97  Ind.  37a 

2.  Jury  «©=»181(4),  133— Voir  Dire  Examina- 
tion—  Qttestions  to  Jury  —  Province  of 
Courts-Common  Lulw. 

Under  the  practice  in  this  state  of  trying 
the  competency  of  jurors,  only  the  statutory 
questions  can  be  asked  in  the  first  instance.  If 
the  juror  answers  the  statutory  questions  satis- 
factorily, and  is  pronounced  prima  fade  com- 
petent, and  the  parties  put  him  before  the  court 
as  trior,  aliunde  evidence  of  the  untruthfulness 
of  his  answers  must  be  offered,  and  it  is  not 
competent  to  propound  questions  to  the  juror 
himself  to  show  his  incompetency.  It  is  within 
the  province  of  the  court  to  permit  a  further  ex- 
amination of  the  juror  himself  in  rebuttal  of  die 
testimony  offered  to  show  his  incompetency. 
Nesbit  V.  State,  43  Ga.  238,  248;  Carter  v. 
State,  56  Qa.  463(3). 

(a)  "At  common  law  a  challenge  for  principal 
cause  was  tried-  by  the  court  on  the  testimony 
of  the  juror  to  the  exclusion  of  other  eridence, 
and  if  found  true  the  juror  was  incompetent  per 
se.  If  the  challenge  was  to  the  favor,  as  for 
undue  influence  and  prejudice,  the  challenge  was 
tried  by  two  triors  under  the  direction  of  the 
court,  on  testimony  other  than  that  of  the 
juror,  and  where  the  common-law  practice  pre- 
vails, substantially  the  same  distinction  is  pre- 
served." 12  Enc.  PI.  &  Pr.  468.  See  Turner  v. 
State,  114  Ga.  421,  422,  423,  40  S.  E.  308.  and 
cases  there  cited. 

(b)  After  a  juror  had  qualified  on  the  voir 
dire,  he  was  challenged  for  cause  and  put  upon 
the  court  as  a  trior.  The  court,  in  his  prov- 
ince, permitted  further  examination  of  the  juror. 
When  asked  whether  his  mind  was  perfectly  im- 
partial between  the  state  and  the  defendant,  the 
juror  answered,  ''I  think  so."  When  asked 
whether  in  his  present  frame  of  mind  he  felt 
that  he  could  be  perfectly  impartial  between 
the  state  and  the  defendant,  he  answered,  "I 
think  so."  Held,  that  the  court  did  not  err  in 
finding  him  competent  See  Cato  v.  State.  72 
Ga.  747(2);  Dumas  v.  State,  65  Ga.  472; 
Norton  v.  State,  137  Ga.  842,  74  S.  E.  759(1). 

3.  JuRT  ^=;>X81  (13)— Voir  IHrb  ExAMuiATZ02f 
—Explanation  st  Judge. 

In  the  trial  of  a  capital  case  it  is  not  erro- 
neous for  the  trial  judge  to  explain  to  the  JJirors 
the  meaning  of  the  voir  dire  questions.  Wool- 
folk  V.  State,  86  Ga.  69,  11  S.  E.  814(»-c). 

In  the  case  at  bar  it  was  not  erroneous  to  ex- 
plain the  meaning  Of  the  voir  dire  questions  aft- 
er such  questions  had  been  propounded  to  two 
of  the  jurors.  There  is  no  complaint  that  the 
explanation  given  was  within  itself  in  any  re- 
spect erroneous. 

4.  Criminal  Law  <@=»1137(2)  —  Charge  —  In- 
vited Error. 

Exception  is  taken  to  the  following  charge 
to  the  jury:  "The  defendant,  on  the  other  hand, 
through  his  counsel  contends,  while  he  admits 
that  he  killed  the  person  alleged  to  have  been 
killed  in  that  bill  of  indictment,  he  contends 
that  he  was  not  criminally  responsible,  because 
at  that  time,  at  the  time  of  the  killing,  be 
claims  that  he  was  laboring  under  delusional 
insanity."  The  error  assigned  is  that  the  charge 
unduly  restricted  the  contention  of  the  defend- 
ant, and  that  he  should  have  been  given  **the 
benefit  of  any  form  of  insanity  by  the  court 
that  relieved  him  of  criminal  responsibility.*' 
In  his  approval  of  this  assignment  of  error,  the 
court  certifies  that  counsel  for  the  defendant 
expressly  stated  to  the  court  before  commencing 
his  charge  that  delusional  insanity  was  the 
only  form  of  insanity  relied  on  as  a  defense. 
"A  party  cannot  obtain  a  reversal  .for  an  er 
ror  which  he  has  invited,  as  by  a  request  to 


Cs9For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


Gfl.) 


989 


charge,  or  bj  fomial  admisrion  that  a  given 
principle  is  not  involved  in  the  case.**  Horton 
V.  State,  120  Ga.  307,  47  S.  E.  909;  Partee  v. 
State,  19  Ga.  App.  752,  750,  92  S.  £.  300. 

(a)'  From  an  examination  of  the  whole  charge 
it  appears  diat  the  court  chained  fully  on  tlie 
defense  of  ireneral  insanity,  special  dementia, 
and  delusional  insanity.  Indeed,  the  charge 
strictly  accords  with  the  principles  recognized 
in  Roberta  v.  SUte,  3  Ga.  310,  and  consistently 
followed  in  Danforth  v.  State,  75  Ga.  614,  58 
Am.  Rep,  4S0 :  Carr  v.  State,  90  Ga.  284,  22 
S.  E.  570;  Flanagan  v.  State,  103  Ga.  019, 
30  S.  E.  550 ;  Taylor  v.  State,  1C«  Ga.  746,  31 

5.  £.  70i,  and  all  subsequent  decisions  by  this 
court  upon  the  subject  of  insanity  as  a  defense 
in  criminal  prosecutions.  Tbe  charge  given  by 
the  court  was  in  almost,  if  not  exactly,  the 
language  of  the  trial  court  set  out  at  length  in 
the  report  of  Danforth  v.  State,  supra. 

6.  Cbucinal    LtAW    «=»778(7),    823(0)  —  In- 

STBCCTION^BURDEN  OF  PROOF— -InSANITT. 

Exception  is  taken  to  the  following  charge 
to  the  jury:  *^he  law  presymes  every  man  sane 
until  it  is  made  to  appear,  to  the  contrary,  that 
he  is  insane  or  of  unsound  mind.  And^  if  a 
man  files  fhat  plea,  the  burden  is  on  him  to 
make  it  appear  to  the  satisfaction  of  the  jury ; 
it  ought  to  be  made  to  appear  to  a  reasonable 
certain^  that  at  the  time  of  the  commission 
of  the  act,  if  any,  he  did  not  know  the  nature 
and  quality  of  the  act,  or,  if  he  did  know,  he 
did  not  know  the  act  was  wron^."  The  error 
assigned  is  that  the  charge  placed  upon  the  de- 
fendant a  greater  burden  than  the  law  re)[]uires ; 
"the  court  put  upon  the  defendant  the  burden  to 
make  it  appear  to  a  reasonable  certainty  that 
the  accused  was  insane,  when  the  true  rule  is 
merely  that  the  defendant  must  show  insanity 
bv  the  preponderance  of  evidence.**  The  homi- 
cide was  admitted.  Th6  sole  defense  was  insan- 
ity at  the  time  of  the  commission  of  the  homi- 
cide. Tbe  defendant  offered  no  evidence  what- 
ever; he  relied  upon  his  statement  alone.  The 
court  charged  the  Jury  as  follows:  "If  after  a  full, 
fair,  and  honest  examination  of  this  evidence 
in  connection  with  the  defendant's  statement, 
your  minds  are  unsettled,  unsatisfied,  do  not 
know  what  the  truth  about  it  is,  then  that  is 
what  is  called  a  reasonable  doubt  in  law,  and 
you  should  give  him  the  benefit  of  that  reason- 
able doubt  and  acquit  him."  BeJd,  that  the  crit- 
icism of  the  instruction  excepted  to  is  well  tak- 
en; but  under  the  facts  of  tbe  case,  and  in 
view  of  the  subsequent  charge  last  quoted,  and 
the  whole  charge,  the  error  pointed  out  is  not 
such  as  to  require  a  reversal. 

6.  Othbb  Assionments. 

The  remaining  assignments  of  error  exam^ 
ined,  and  held  not  to  show  cause  for  reversal. 

Error  from  Superior  Conrt,  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

C.  F.  Polk  was  convicted  of  murder,  and 
lie  brings  error.    Aflarmed. 

See,  also,  19  Ga.  App.  332,  -91  S.  B.  439. 

Jno.  T.  Allen  and  Sibley  &  Sibley,  all  of 
MilledgeviUe,  for  plalntifT  In  error.  E.  R. 
Bines,  SoL  Gen.  pro  tem.,  of  MilledgeviUe,  J. 
J.  Bull  &  Son,  of  Oglethorpe,  and  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  Asst 
Atty.  Gen.,  for  the  State. 

GEORGES^  J.  [1-6]  The  ruling  In  the  fifth 
headnote  requires  elaboration.  Tbe  defend- 
ant was  tried  for  the  murder  of  his  wife,  was 
found  guilty  without  reoommendatlon,  and  Is 
now  under  sentence  of  death.  The  case,  on 
Its  facts,  Is  an  unusual  one.    The  evidence 


for  the  state  tended  to  sbow  tbat  the  defmd- 
ant  had,  without  cauae^  become  Jealous  and 
suspicioiis  of  his  wife.  He  ordered  her  to 
leave  the  home  at  Mllledgevllle  and  return 
to  her  father's  house  in  Macon  county.  On 
the  morning  of  the  homicide  he  arose,  dress- 
ed himself  as  usual,  and  attended  to  his  usu- 
al duties.  He  abused  his  wife,  and  she 
through  fear  of  him  fled  to  the  home  of  a 
neighbor.  The  defendant  and  his  two  broth* 
era  had  a  long  conference,  after  which  he 
went  to  the  home  in  which  his  wife  had 
sought  refuge  and  asked  to  see  her.  She 
consented  to  see  him  on  condition  that  he 
was  unarmed.  He  went  into  the  room  where 
his  wife,  with  baby  in  her  arms,  was  seated 
in  a  <iiair.  He  demanded  that  she  go  to  her 
father's  home  that  day,  and  she  refused  to 
go  until  she  could  get  her  money  out  of  the 
property.  According  to  one  of  the  eyewit- 
nesses: 

'They  also  disagreed  in  reference  to  a  set  of 
furniture.  He  offered  to  give  her  the  old  set 
of  furniture,  and  she  contended  for  tbe  new  set, 
and  he  told  her  she  could  not  .have  it.  When 
he  was  talking  to  her  about  going  home  he  was 
in  a  very  angry  mood.  ♦  ♦  ♦  His  wife  told 
him  she  couldn't  get  ready  to  go  that  day.  He 
wanted  to  put  her  on  this  10  o*clock  Georgia 
train  diat  morning." 

The  wife  finally  declined  to  go  immediate- 
ly, and  gave  reasons  for  so  declining,  where- 
upon the  defendant  shot  her  with  a  pistol, 
and  as  she  fell  to  the  floor  he  shot  her  again. 
His  brothers  were  present.  As  Indicated  In 
the  fourth  headnote,  the  defendant  (USered 
no  evidence.  He  relied  upon  his  statement. 
The  homicide  was  admitted.  The  statement 
of  the  defendant  covers  00  pages  of  typewrit- 
ten matter.  It  Is  In  form  a  coherent  recital 
of  his  life's  history,  with  especial  attrition  to 
the  details  of  his  married  life.  Throughoat 
the  statement  emphasis  is  laid  upon  his  im- 
plicit confidence  in  his  wife  up  until  a  short 
time  prior  to  the  homicide.  Shortly  before 
the  homicide  his  wife's  brother  vldted  his 
home,  and  the  defendant,  with  or  without 
reason,  conceived  the  idea  that  the  relations 
between  the  wife  and  her  own  brother  were 
of  an  immoral  nature.  In  his  statement  he 
set  out  in  detail  the  fticts  upon  which  this 
conclusion  was  based,  and  insisted  that  his 
conclusion  was  well  founded.  He  also  claim- 
ed to  have  communicated  the  facts  to  the  fa- 
ther of  the  wife,  and  his  father-in-law  visited 
him  at  Milledgeville  and  apparently  succeed- 
ed in  bringing  about  a  temporary  reconcilia- 
tion between  the  defendant  and  his  wife. 
Shortly  after  the  father  returned  to  his 
home,  the  defendant  discovered,  according  to 
his  statement,  that  his  wife  was  continuing 
her  Immoral  relations  with  her  brother  and 
certain  men  in  the  community.  He  under- 
took to  persuade  his  wife  to  return  to  her 
father,  she  refused  to  do  so,  and  he  took  her 
life.  His  attitude  toward  the  crime  (judg- 
ing from  the  substance  of  the  statement, 
from  the  utter  improbability  of  the  things 
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stated,  rather  than  from  ,the  manner  and 
form  of  the  statement)  was  that  in  taking 
the  life  of  his  wife  he  had  performed  a  duty 
to  himself,  to  his  children,  to  mankind,  and 
to  God.  He  did  not  concede  the  possibility 
of  a  mistake  upon  his  part,  but  his  contention 
was  that  the  facts  were  as  he  had  stated 
them,  and  that  he  had  acted  upon  real  rath- 
er than  imaginary  reasons.  The  evidence  for 
the  state  shows  that  the. wife's  brother,  be- 
fore the  homicide,  had  left  MilledgeviUe,  and 
at  the  time  of  the  killing  he  was  in  the  Unit- 
ed States  army.  The  defendant  was  a  man 
of  good  character,  and  has  been  employed  in 
responsible  positions.  A  plea  of  present  in- 
sanity was  at  first  filed  for  the  defendant, 
and  a  trial  had  before  a  jury.  The  verdict 
was  against  the  plea,  and  the  defendant  ex- 
cepted. The  judgment  was  reversed  (Polk  v. 
State,  18  Ga.  App.  324,  89  S.  E.  437).  A  sec- 
ond Jury  also  found  against  the  plea,  and 
on  exception  the  Judgment  was  affirmed. 
Polk  V.  Statfe,  19  Ga.  App.  332,  91  S.  E.  439. 
Upon  the  trial  of  the  accused  for  murder,  the 
Jury  found  against  his  plea  of  insanity  at 
the  time  of  the  commission  of  the  homicide; 
and  while  the  issue  has  thus  been  settled 
against  him,  the  quotation  from  Bishop  in 
headnote  1(a)  is  employed  merely  to  sustain 
a  legal  principle. 

Upon  the  last  trial  the  court  charged  the 
Jury  that: 

"The  law  presumes  every  man  sane  until  it 
is  made  to  appear,  to  the  contrary,  that  he  Is 
insane  or  of  unsound  mind.  And  if  a  man  files 
that  plea,  the  burden  is  on  him  to  make  it  ap- 
pear to  the  satisfaction  of  the  jury ;  it  ought  to 
be  made  to  appear  to  a  reasonable  certainty  that 
at  the  time  of  the  commission  of  the  act,  if  any, 
he  did  not  know  the  nature  and  quality  of  the 
act,  or,  if  he  did  know,  he  did  not  know  the 
act  was  wrong." 

This  charge  was  excepted  to  upon  the 
ground  that  it  placed  upon  the  defendant  a 
greater  burden  than  the  law  requires;  that 
the  defendant  is  required  to  show  his  insan- 
ity by  a  preponderance  of  evidence  only. 
This  precise  charge  was  given  in  Danforth 
V.  State,  75  Ga.  615,  58  Am.  Rep.  480.  In 
Beck  V.  State,  76  Ga.  462,  the  seventh  head- 
note  is  as  follows : 

"There  was  no  error  in  charging  that  the  law 
presqmes  every  person  to  be  ot  sound  mind, 
and  the  burden  is  upon  the  defendant  to  satisfy 
the  jury,  by  evidence,  to  a  reasonable  certainty, 
that  he  was  not  of  sound  mind  at  the  time  of 
the  commission  of  the  act." 

There  was  no  assignment  of  error  either 
in  the  Danforth  Case  or  the  Beck  Case  rais- 
ing the  precise  question  here  presented.  The 
point  there  made  was  that  the  burden  was 
upon  the  state  to  prove  the  defendant's 
sanity,  rather  than  upon  the  defendant  to 
show  his  insanity.  The  headnotes  in  the 
Beck  Gase  were  made  by  the  reporter,  and 
there  is  nothing  in  the  opinion  of  the  court 
to  sustain  the  seventh  note  Just  quoted,  on 
the  precise  question  here  made.  In  (barter 
V.  State,  66  Ga.  463,  467,  Warner,  Chief  Jus- 
tice, said: 


«i 


Inasmuch  as  the  law  presumes,  for  the  safe- 
ty of  society,  that  every  person  id  of  sound  mind 
until  the  contrary  appears,  therefore  that  pr^ 
sumption  should  be  rebutted  by  a  preponderance 
of  evidence  of  insanity  at  the  time  the  offense 
is  alleged  to  have  been  committed.  Unless  there 
is  a  preponderance  of  evidence  in  favor  of  the 
insanity  of  the  defendant,  the  jury  would  not 
be  authorized  to  acquit  him  of  tiie  offense  with 
which  he  is  charged,  on  that  ground  of  his  de- 
fense.*' 

The  rule  there  announced  was  expressly 
approved  and  followed  in  Danforth  v.  State, 
supra,  Carr  v.  State,  96  Ga.  284,  22  S.  E. 
570  (5),  Ryder  v.  State,  100  Ga.  528.  28  S. 
E.  246,  38  Ij.  R.  A.  721,  62  Am.  St.  Rep.  334 
(5),  Minder  v.  State,  113  Ga.  772,  39  S.  E. 
284  (3),  and  hi  Allams  v.  State,  123  Ga.  500, 
51  S.  E.  506  (1).  The  rule  is  settled  beyond  con- 
troversy in  this  state  that  where  the  defense 
of  insanity  at  the  time  of  the  commission 
of  the  act  is  relied  upon,  the  burden  is  up- 
on the  defendant  to  show  his  insanity  by  a 
preponderance  of  the  evidence.  In  Minder's 
Gase,  supra,  the  court  charged  the  Jury  that 
when  the  accused  relies  upon  the  defense  of 
insanity  he  must  prove  the  truth  of  his  de- 
fense to  a  ''reasonable  certainty.'*  It  was 
there  said: 

"While  the  court  did  use  the  expression  quot- 
ed, the  charge  clearly  indicates  that  it  was  used 
as  the  equivalent  of  the  expression  'preponder- 
ance of  tne  evidence,'  for  in  another  part  of  the 
charge  the  judge  instructed  the  jury  that  if  the 
abcused  'proves  his  insanity  to  a  reasonable  cer- 
tainty by  a  preponderance  of  the  testimony  in 
the  case,*  the  jury  will  be  authorized  to  ac- 
quit." 

It  was  tuled  that  the  expression  "reasona- 
ble certainty,*'  the  whole  charge  considered, 
did  not  mislead  the  Jury,  "even  if  reasonable 
certainty  would  require  a  higher  degree  of 
mental  conviction  than  that  brought  about 
by  a  preponderance  of  the  evidence."  Gf. 
Austin  y.  State,  6  Ga.  App.  211,  64  S.  E.  670, 
Bone  V.  State,  102  Ga.  390,  30  S.  E.  845: 
Warren  v.  Gay,  123  Ga.  245,  51  S.  B.  302: 
Cole  V.  State,  125  Ga.  276,  53  S.  E.  95a 
The  charge  excepted  to  was  erroneous.  As 
before  pointed  out,  the  sole  defense  was  In- 
sanity at  the  time  of  the  commission  of  the 
homicide.  No  evidence  whatever  was  offered 
to  show  the  Insanity  of  the  defendant  at 
the  time  of  the  commission  of  the  homicide, 
and  he  relied  upon  his  statement  alone. 
While  the  Jury  might  consider  his  state- 
ment upon  this  defense,  as  well  as  any 
other  defense  interposed  by  him,  there  is 
nothing  in  the  statement  Itself  to  show  his 
insanity,  except  the  Inherent  improbability 
of  the  matters  and  things  stated  by  him  as 
facts,  the  peculiarly  atrocious  circumf5tances 
of  the  homicide,  and  the  apparent  lack  of 
mitigating  circumstances.  The  statement 
was  made  some  two  years  after  the  homi- 
cide. It  is  not  quite  dear  how  the  jury 
could  have  found,  from  the  statem^^nt  alone, 
that  the  defendant  was  insane  at  the  time  of 
the  homicide.  In  other  parts  of  the  dbarge 
the  court  expressly  submitted  to  the  jury 
the  defense  of  general  and  delusional  in- 


Ga.) 


MAYOR,  ETC.,  OP  TOWN  OF  ARLINGTON  T,  CALHOUN 


991 


sanity.  He  also  cantiODed  the  Jury  tliat  thei 
burden  was  upon  the  state  to  satisfy  the 
mtnds  of  the  jury  of  the  defendant's  guilt 
to  a  reasonable  and  moral  certainty  and  be- 
yond a  reasonable  doubt  He  Instructed 
the  Jury: 

"Therefore  you  look  to  the  evidence  In  the  case 
and  see,  at  the  time  this  act,  if  any,  was  com- 
mitted, whether  the  accused  had  sufficient  mind, 
or  reason,  or  mental  capacity  to  know  that 
the  act  was  wron^.  •  •  ♦  If  he  did  not,  then 
he  Is  not  responsible  to  the  law,  and  ought  not 
to  be,  because  the  law  does  not  allow  an  insane 
man  to  be  convicted,  or  a  man  who  has  not  suf- 
ficient capacity  to  have  a  criminal  intent  to 
be  convicted." 

At  the  conclusion  of  his  charge  he  cau- 
tioned the  jury: 

''If  after  a  full,  fair,  and  honest  examination 
of  this  evidence  in  connection  with  the  defend- 
ant's statement,  your  minds  are  unsettled,  un- 
satisfied, do  not  know  what  the  truth  about 
it  is,  then  that  Is  what  is  called  a  reasonable 
doubt  in  law,  and  you  shall  give  him  the  benefit 
of  that  reasonable  doubt  and  acquit  him." 

The  error  In  the  charge  of  the  court 
pointed  out  above  Is  not,  the  whole  record 
considered,  cause  for  reversal. 

Judgment  affirmed.  AU  the  Justices  con- 
cur,, except  FISH,  a  J.,  absent. 

a48  Oa.  182) 

MAYOR  AND  COUNCIL  OF  TOWN  OF  AR- 
LINGTON et  al.  V.  CALHOUN  et  al. 

(No.  639.) 

(Supreme  Court  of  Georgia.     May  16,  191d.) 

(Syllabus  hy  the  Court  J 

MuNiciPAi.  Corporations  ^=»1024  —  Suit 
Against  Municipauty— Venus. 
Where  a  municipality  is  located  partly  In 
one  county  and  parUy  in  another,  but  has  its 
seat  of  government,  the  council  chambers,  the 
office  of  the  town'derk,  the  depository  of  the 
municipal  records,  the  police  court,  the  jail, 
and  the  voting  place  for  all  municipal  elec- 
tions, all  in  one  county,  the  venue  of  suits 
against  the  municipality  is  in  that  county,  un- 
less the  statute  creating  the  municipality  fixes 
the  venue  of  suits  against  it,  or  fixes  its  place 
of  residence. 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrlll,  Judge. 

Mandamus  by  H.  M.  Calhoun  and  others 
against  the  Mayor  and  Council  of  the  Town 
of  Arlington  and  others.  Plea  to  the  juris- 
diction overruled,  mandamus  absolute  grant- 
ed, and  defendants  except  and  bring  error. 
Reversed. 

H.  M.  Calhoun  and  six  other  plaintiffs,  as 
residents  and  taxpayers  of  the  town  of  Ar- 
lingtcm,  brought  their  petition  for  mandamus 
in  the  superior  court  of  Early  county, 
against  "the  Mayor  and  Council  of  the  Town 
of  Arlington,"  the  corporate  name  and  style 
of  the  municipality,  and  against  "B.  M.  Gar- 
rett, In  his  capacity  as  mayor  of  said  mu- 
nicipal corporation,  J.  B.  Martin,  B.  H.  As- 
kew, Jr.,  Y.  W.  Fudge,  G.  M.  Lofton,  and  B. 
C.  Ray,  In  their  capacity  as  councllmen  and 
aldermen  of  said  municipal  corporation,"  al- 


leging that  the  municipality,  the  mayor 
thereof,  and  one  of  the  aldermen  were  resi- 
dents of  Early  county,  and  the  other  alder- 
men were  residents  of  Calhoun  county ;  that 
on  January  9,  1907,  said  municipality  Issued 
bonds  to  the  amount  of  $25,000  for  the  pur- 
pose of  Installing,  erecting,  and  maintaining 
a  waterworks  and  electric  light  plant  In  said 
town;  and  that  said  bonds  were  in  the  de- 
nominations of  $1,000  each,  the  first  being  pay- 
able on  September  1,  1911,  and  one  each  year 
thereafter  up  to  and  Indudljig  September  1, 
1935.  The  petitioners  sought  mandamus  abso- 
lute against  the  defendants,  requiring  them  to 
set  aside  as  a  sinking  fund  certain  amounts  to 
be  actually  held  for  retirement  of  the  bonds 
In  question  and  for  other  purposes,  and  re- 
quiring them  to  levy  and  collect  the  tax  for 
the  year  1917,  In  addition  to  the  tax  pro- 
vided for  the  year  1917,  '*to  make  up  the 
sinking  funds  to  the  amount  that  each 
should  be  under  the  ordinances."  Before 
pleading  to  the  merits  of  the  case  the  de^ 
fendants  entered  their  plea  to  the  Jurisdic- 
tion of  the  superior  court  of  Early  county, 
and  alleged  that  this  court  was  without  ju- 
risdiction, and  that  the  superior  court  of 
Calhoun  county  had  jurisdiction  of  the  case, 
on  the  ground  that  at  the  time  of  the  suit 
and  until  the  hearing  the  defendants  were 
residents  of  Calhoun  county  and  not  resi- 
dents of  Early  county,  for  that,  while  the 
corporate  limits  of  the  town  of  Arlington 
extend  into  and  embrace  a  part  of  Early 
county  and  the  town  is  situated  in  the  two 
counties  of  Calhoun  and  Early,  the  seat  of 
government  of  the  municipal  corporation  is 
located  in  Calhoun  county,  and  has  been 
since  the  town  was  created.  A  statement  of 
facts,  agreed  upon  as  correct  by  both  parties, 
was  presented  and  read  to  the  court  on  the 
hearing  of  the  plea  to  the  jurisdiction.  The 
essential  portions  of  that  statement  are  as 
follows: 

"(1)  The  town  of  Arlington  is  situated  in 
two  counties,  Calhoun  and  Early,  the  entire 
business  section  of  said  town  and  about  two 
thirds  of  the  residence  section  thereof  being  in 
Calhoun  county  and  about  one  third  of  the 
residence  section  being  in  Early  county. 

"(2)  The  charter  of  said  town  does  not  pre- 
scribe where  the  principal  office  of  the  munici- 
pfd  corporation,  which  is  named  and  styled  in 
said  charter,  *the  Mayor  and  Council  of  the 
Town  of  Arlington,*  or  its  residence  for  juris- 
dictional purposes,  shall  be  located. 

'*(3)  The  seat  of  government  of  said  mu- 
nicipal corporation  is  located  in  Calhoun  coun- 
ty; the  council  chambers,  the  office  of  the  town 
clerk,  the  depository  of  the  municipal  records, 
the  police  court,  the  jail,  and  the  voting  place 
for  all  municipal  elections  are  in  Calhoun  coun- 
ty, and  have  been  ever  since  the  town  was 
created  more  than  35  years  ago.  All  meetings 
and  sessions  of  the  governing  authorities  of 
said  municipality  are  held  in  Calhoun  county; 
all  official  acts  of  the  mayor  and  council  as 
such  are  done  in  Calhoun  count;^;  all  trials  of 
offenses  in  and  against  said  municipality  are 
held  in  Calhoun  county;  all  municipal  sales  are 
had  in  Calhoun  county;  the  voting  precinct  of 
the  municipality  is  in  Calhoun  county;  in  short. 


^s»For  oth«r  cams  see  same  topic  and  KET-NT7MBBR  in  all  Key-Numbered  DigesU  and  Indexes 
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all    official    business    of    said    municipality   is 
transacted  in  Calhoun  county." 

The  court  overruled  the  plea  to  the  juria- 
dlction,  and  granted  a  mandamus  absolute. 
To  each  of  these  rulings  the  defendants  ex- 
cepted. 

B.  W.  Fortson,  of  Arlington,  for  plaintilTs 
in  error.  L.  M.  Bambo,  of  Blakely,  for  de- 
fendants in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the 
conrt  erred  in  overruling  the  plea  to  the  ju- 
risdiction in  this  case.  Four  of  the  alder- 
men of  the  town  of  Arlington  were  residents 
of  Calhoun  county;  the  mayor  and  one  al- 
derman had  their  residence  in  Early  county. 
We  recite  these  facts  because  they  are  giv- 
en a  place  in  the  statement  of  facts  agreed 
upon  by  counsel  for  both  parties;  but  our 
ruling  is  not  based  upon  the  recited  facts 
as  to  the  residence  of  the  officials  referred 
to.  In  our  opinion  the  controlling  fact  is  the 
location  of  the  council  chambers,  the  <^ce 
of  the  town  clerk,  the  depository  of  the  mu- 
nidpal  records,  the  police  court,  and  the 
loting  for  all  municipal  elections.  These 
are  all  in  Calhoun  county,  and  have  been 
since  the  creation  of  the  municipality  more 
than  35  years  aga  All  meetings  and  ses- 
sions of  the  governing  authorities  of  the 
municipality  are  held  in  Calhoun  county. 
All  official  acts  of  the  mayor  and  council  as 
such  are  done  there.  The  trial  of  offenses 
done  in  and  against  the  municipality  are  held 
in  said  county.  There  the  municipal  sales 
are  had.  Our  attention  has  not  been  called 
to  any.  statute  fixing  the  residence  of  a  mu- 
nicipality where  it  is  located  partly  in  one 
county  and  partly  in  another,  nor  have  we 
found  such  a  statute;  and  we  have  reached 
the  conclusion,  after  giving  the  question  ma- 
ture thought,  that  the  determination  of  the 
residence  of  the  municipality  in  such  cases 
should  be  reached  by  analogizing  the  situ- 
ation to  that  arising  when  the  question  is 
the  determination  of  the  venue  of  suits 
against  other  corporations.  It  is  true  that 
the  veuue  in  the  case  of  other  corporations 
is  fixed  by  statute.  In  the  case  of  Maisch 
V.  New  York,  193  N.  Y.  460,  86  N.  E.  458,  it 
was  said : 

"A  corporation  necessarily  resides,  bo  far  as 
a  corporation  can  have  a  place  of  residence, 
within  the  territory  of  the  sovereignty  which 
created  it.  St.  Louis  v.  Ferry  Co.,  11  Wall. 
423,  429,  20  L.  Ed.  102.  In  this  state  the  Leg- 
islature creates  muDicipal  corporations,  and 
confers  upon  thpm  such  powers  and  attributes 
as  it  sees  fit.  We  think  it  has  conferred  upon 
every  city  in  the  state  the  attrihute  of  resi- 
dence in  that  county  in  which  its  principal  place 
of  business  is  located,  so  far  as  residence  con- 
trols the  jurisdiction  of  county  courts.  While 
we  do  not  usually  speak  of  a  city  as  carrying 
on  business,  any  more  than  a  charitable  corpo- 
ration, still  it  does  carry  on  the  important  busi- 
ness of  government  and  its  principal  place  of 
business  within  the  meaning  of  the  statute  un- 


der consideration  if  that  place  where  its  diief 
governmental  functions  are  exercised.  It  was 
held  of  a  city  in  Ohio,  located  in  two  counties, 
that  its  'principal  office  or  place  of  bnsiness* 
was  in  the  county  *w4iere  its  principal  seat  of 
municipal  government  is  located.'  City  of 
Fostoria  v.  Fox,  60  Ohio  St.  340,  54  N.  E.  370." 

^t  appears  from  the  laws  of  New  York 
that  the  dty  of  New  York  is  a  domestle 
corporation,  and  the  conclusion  reached  in 
the  case  Just  cited  is  based  upon  the  fact 
that,  the  city  of  New  York  being  a  domestic 
corporation,  the  law  fixing  the  venue  of  suits 
against  domestic  corporation's  is  controlling 
Subsequently  the  law  fixing  the  venue  of 
suits  against  domestic  corporations  was 
changed  in  part,  and  that  change  is  referred 
to  subsequently  in  the  case  of  Eldred  v.  New 
York,  159  App.  Dlv.  301, 144  N.  Y.  Supp.  402L 
See  notes  to  the  case  of  Plercy  v.  Johnson 
City,  L.  R.  A.  1915P,  1029;  also  Marshall 
V.  Kansas  City,  U  R.  A.  1915F,  1025,  note. 
We  think  the  case  at  bar  caa  be  dififerentiat* 
ed  from  that  of  Ix>fton  v.  Collins,  117  Ga, 
434,  43  S.  E.  708, 61  U  B.  A.  150,  whicb  coun- 
sel for  defendant  in  error  insists  Is  control- 
ling here.  That  was  a  case  In  equity 
brought  against  the  mayor  and  aldermen 
and  against  the  dispensary  commissioners 
and  manager  as  Joint  defendants.  At  the 
time  of  the  commencement  of  the  suit  one 
of  the  aldermen  and  one  of  the  dispensaiy 
commissioners  resided  in  Early  county;  be- 
fore the  hearing  these  two  defendants  re- 
signed; and  the  court  held  that  the  supe- 
rior court  of  Early  county  did  not  lose 
JurlBdlction  by  reason  of  the  resignation  of 
the  resident  defendants.  Clearly  in  that 
case  the  court  had  jurisdiction  because  of 
the  residence  of  one  of  the  commissioners. 
See  RaUroad  Commission  v.  Palmer  Hard- 
ware Co.,  124  Ga.  633,  53  S.  E.  193.  The 
question  of  jurisdiction  in  the  Lofton  Case, 
suj)ra,  did  not  depend  upon  the  question  of 
the  residence  of  the  municipality.  The  court 
did  say  in  the  course  of  its  opinion,  argu- 
endo: 

"As  far  as  appears,  the  corporation  is  sua- 
ble in  either  county,  as  it  has  at  the  same  time 
residence  in  both  counties.*' 

But  in  the  direct  rulings  made  which  con- 
trol the  case,  as  shown  by  the  syllabi,  no 
reference  Is  made  to  the  residence  of  the 
corporation.  The  ruling  upon  the  subject  of 
jurisdiction  which  appears  in  the  first  head- 
note  holds  that  the  court  did  have  jurisdic- 
tion, on  the  ground  of  having  obtained  ju- 
risdiction pr(^)erly  at  the  time  of  the  com- 
mencement of  the  suit.  The  court  could  not 
be  divested  of  jurisdiction  by  the  resignation 
of  one  of  the  resident  djefendants. 

What  we  have  said  above  is  controlling 
in  the  case,  and  It  was  error  for  the  court  to 
overrule  the  plea  to  the  jurisdiction. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  G.  J*,  absent  on  account 
of  sickness. 
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a«  Oa,  150) 

ORAPP  V.  STATE.    (No.  854.)  . 
(Supreme  Ck>urt  of  Georgia.    May  17,  1918.) 

(HyllabuB  bj/  the  Court.) 
GouBTS  ^=>217  — Assignments  of  Error  — 

CONSTXTUTIONAL  QUEBTIONai 

The  assignment  of  error  in  which  it  is  at- 
tempted to  raise  constitutional  questions  for  de- 
termination b^  this  court  does  not  in  fact  do  so. 
No  attempt  is  made  to  specify  wherein  the 
lengthy  section  of  the  act  of  the  Leetslature  in 
question  violates  the  sections  of  the  Constitution 
referred  to.  That  part  of  the  a.ct  quoted  and 
claimed  to  be  repugnant  to  certain  sections  of 
the  Constitution  contains  vacious  and  entirely 
distinct  provisions  of  law.  There  is  the  provi- 
sion as  to  the  seizure  by -the  sheriff  or  other  ar- 
resting officer  of  the  vehicle  and  liquors  being 
transported.  There  are  other  provisions  for  the 
institution  of  condemnation  proceedings  in 
courts  specified ;  for  service  of  a  copy  of  the 
petition  in  such  condemnation  proceedings ;  and 
aa  to  who  shall  be  made  parties^  and  who  shall 
be  served.  It  is  not  indicated  in  the  criticism 
upon  the  act  which  one  of  these  provisions  vio- 
lates the  constitutional  provisions  referred  to, 
nor  in  what  respect  they  are  violated.  The  as- 
signments of  error,  therefore,  are  too  indefi- 
nite to  raise  a  constitutional  question  which 
could  give  this  court  jurisdiction.^  There  are  no 
other  assignments  of  error  which*  bring  the 
case  within  the  jurisdiction  of  this  court,  and 
accordingly  the  case  is  transmitted  to  the  Court 
of  Appeals  for  decision. 

Error  from  Sylvester  CJity  Court;  C.  W. 
Monk,  Judge. 

Proceeding  between  Adam  Crapp  and  the 
State.  There  was  a  determinatioo,  adverse 
to  Crapp,  and  he  brings  error.  Transferred 
to  Court  of  Appeals. 

G.  R.  Nottingham  and  L.  D.  Passmore,  both 
of  Sylvester,  for  plaintiff  in  error.  Clyde 
Forehand,  Sol.,  of  Sylvester,  for  the  State. 

GILBERT,  J.  Transferred  to  Court  of  Ap- 
peals. All  the  Justices  concur,  except  FISH, 
C.  J.,  absent  on.  account  of  sickness. 


(148  Ga.  148)  ^ 

HIGHTOWER  &  CO.  et  al.  v.  FIRST  NAT. 

BANK  OF  BIjAKBLY.     (No,  773.) 
(Supreme  Court  of  Georgia.     May  17,   1918.) 

(Syllabus  hy  the  Court,) 

1.  MOBTGAGES     «=»48(2)— VAiaDITr—DESCBlF- 
TION.         .  .  ^  .. 

First  National  Bank  of  Blakely  filed  a 
petition  against  Dock  Moses  and  Ilightower  & 
Co.,  alleging,  in  substaucc,  that  Moses  was  in- 
debted to  the  bank  in  a  seated  sum.  and  had  in 
the  year  1905  executed  and  delivered  to  the 
bank  a  mortgage  to  secure  the  indebtedness, 
covering  personal  property,  and  land  described 
as  **41  acres  of  lana,  more  or  less,  off  the 
northwest  ,ooiner  of  lot  No.  26  in  Twenty- 
Eighth  District  Early  county,  Ga." ;  that  the 
note  not  being  paid  at  maturity,  May,  1907,  ^as 
renewed,  and,  without  the  mortgage  being  can- 
celed or  delivered  up,  Moses  executed  a  deed  to 
Becure  the  indebtedness,  covering  the  same  land, 
but  by  mistake  of  the  scrivener  the  description 
in  the  deed  was  inaccurate.  The  petition  fur- 
ther aUeges  that  in  the  year  1913  the  deed  was 
reformed  in  a  court  of  equity,  Hightower  & 
Co.  not  being  made  parties;    that  in  December, 


1907,   Moses  executed  and   delivered  to  High- 
tower  A  Co.  a  mortgage  intended  to  cover  the 
same  land,  to  secure  an  indebtedness  to  them, 
the  description  in  this  mortgage  also  being  in- 
accurate;    that  in    the  year   1909  Moses   ex- 
ecuted  and   delivered   to   Hightower   &   Co.    a 
deed  in  the  form  of  an  absolute  warranty,  oovr 
ering    the    same    land    (the    description    being 
practically  identical  v^ith  that' above  quoted); 
that  the  ^st-named  deed  is  a  cloud  upon  the  ti- 
tle of  the  bank,  and  is  void,  and  ahould  be  de- 
livered up  and  canceled;   that  Hightower  &  Co. 
ha4  both  actual  and  constructive  notice  of  the 
lien  of  the  bank  on  the  land  to  cover  the  indebt- 
edness to  it ;  and  that  Hightower  &  Co.  are>iiot 
bona  fide  purchasers  of » the  land.    The  pmyers 
were  for  process;  that  the  Hightower  deed' be 
decreed  void  as  against  petitioner,  and  canceled; 
that  said  deed  be  decreed  inferior  and  subject  to 
petitioner's   lie^   and   title   to   the  land;     that 
petitioner's  mortgage   be   decreed   a   valid   and 
subsisting   lien    on    the   land,    superior   to'  the 
title    of    Hightower   &    Co.;     that    petitioner's 
mortgage  be  foreclosed,  the  land  sold,  and  the 
proceeds  thereof  paid  over  to  petitioner  in  dis- 
charge of  its  indebtedness,  and  the  remainder, 
if  any,  be  paid  over  to  Hightower  &  Co. ;    that 
petitioner  nave  general  judgment  against  Mos- 
es for  the  amount  of  the  debt;    and  that  the 
judgment  be  decreed  to  be  a  special  lien  upon 
the^  land.     Hightower  A;  Co.  demurred  to  the 
petitioner,  on  numerous  grounds,  among  them 
that  no  (^ause  of  action,  legal  or  equitable,  is 
set  out;   that  it  is  multifarious;    that  there  is 
a  misjoinder  of  parties  defendant;    that  peti- 
tioner has  a  Gomjplete  and  adequate  remedy  at 
law    by    foreclosing    its    mortgage;     that    no 
cause  18  shown  why  the  Hightower  deed  should 
be  canceled;    that  the  "so-called  mortgage''  is 
invalid  because  the  description  of  the  land  is 
too  indefinite,  vague,  and  uncertain.    The  court 
overruled  the  demurrer,  and  Hightower  &  Co. 
excepted.    Held: 

The  mortgage  oq  the  land  is  void»  because 
the  description  therein  is  too  vague  and  un- 
certain, the  number  of  acres  not  being  definite, 
but  described  as  "more  or  less."  Huntress  v. 
Portwood,  U6  Ga.  351,  42  S.  B.  513 ;  King  v. 
King.  143  Ga.  385,  85  S.  E.  95;  Southern  Cot- 
ton Oil  Co.  V.  Bank  of  Wrightsville,  147  Ga. 
442,  94  S.  E.  563. 

2l  Mortqaoeb  ^=»416(1)  —  ValidHt  —  Pab- 

TIES.  • 
Hightower ••&  Co.  having  been  made  a  par^ 
ty  to  the  proceeding  by  the  bank  in  order  to 
effectuate  its  foreclosure  -proceeding  'against 
them,  it  was  competent  for  these  defendants  to 
•raise  the  question  of  the  validity  of  the  mort- 
gage. 

3.  MoBTGAOEs  <$=»480— Action  to  Enfobce— 
Reuef— Parties. 

Having  held  that  the  demurrer  of  High- 
tower &  Co.  challenging  the  validity  of  the 
mortgage  should  have  been  sustained,  the  ac- 
tion was  maintainable  for  the  sole  purpose  of 
reducing  the  plaintifl^s  daim  to  judgsnaat 
against  the  defendant  Moses.  To  ttie  suit  pro- 
ceeding for  this  purpose  Hightower  &  Co.  were 
not  proper  parties,  and  should  have  been  dis- 
missed from  the  oase^  Since  Hightower  &  Co. 
are  jiot  proper  parties,  no  relid  can  be  had 
against  them. 

4.  Affibmance,  with  I>ibectiozt« 

The  judgment  of  the  trial  court  is  af- 
firmed, with  direction  that  the  detnurrer  of 
Hightower  &  Co.  be  sustained  in  all  .re9pect8 
except  in  so  far  as  the  petitioner  undertakes 
to  recover  a  general  judgment  against  Dodc 
Moses. 

Error  from  Superior  Court,  Early  Coonty ; 
Vt  C.  Wprrlll,  Judgfe;   ' 
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Snlt  ]>7  the  First  National  Bank  of  Blake- 
ly  against  Hlghtower  &.  Ck>.  and  another. 
Demurrer  of  defendants  Hightower  &  Co. 
overruled,  and  judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed,  with  direc- 
tion to  sustain  the  demurrer. 

Glessner  &,  Collins,  of  Blakely,  for  plain- 
tiffs in  error.  Pottle  &,  Hofmayer,  of  Albany, 
for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed,  with 
direction.  All  the  Justices,  concur,  exc^ 
FISH«  a  J.,  absent  on  account  of  eickness. 

CliS  Qa.  136) 

HIGGS  T.   STATE.     (No.  712.) 
(Supreme  Court  of  Georgia.    May  16,  1918.) 

(SyllahuM  hy  the  Court.) 

1.  Homicide  «=»309(4)  —  Volttntaby  Man- 
slaughter—Iwstbuctions— Mutual  Com- 
bat. 

There  was  evidence  tending  to  show  an 
agreement  between  the  accused  and  the  deceased 
presently  to  fight  without  weapons,  and  after 
commencing  the  fight  the  deceased  attempted  to 
cut  the  accused  with  a  knife,  and  at  the  same 
time  the  accused  drew  his  pistol  and  fired  the 
fatal  shot.  The  judge  charged  the  jury  generally 
on  the  law  of  voluntary  manslaughter  but  omit- 
ted entirely  to  charge  the  law  of  that  ofiEense 
as  based  upon  the  theory  of  mutual  combat  or 
mutual  intention  to  fight.  Beld,  that  the  omis- 
sion was  erroneous.  Findley  v.  State,  125  Ga. 
579,  54  S.  B.  106(3);  Giles  v.  State,  126  Ga. 
549,  55  S.  B.  405;  Clements  v.  SUte,  140  Ga. 
165,  78  S.  E.  716. 

2.  Motion  fob  New  Tbial—Gbounds. 

Other  grounds  of  the  motion  for  new  trial 
complained  of  excerpts  from  the  charge  and  rul- 
ings upon  the  admissibility  of  evidence.  They 
are  all  of  such  character  as  renders  elaboration 
unnecessary,  and  none  of  them  show  error  harm- 
ful to  the  accused. 

Error  from  Superior  Ck>urt,  Ware  County ; 
J.  I.  Summerall,  Judge. 

Sherman  Higgs  was  conyicted  of  man- 
slaughter, and  he  brings  error.    Reversed. 

W.  W.  Bennett;  of  Baxley,  for  plaintiff  in 
error.  M.  D.  Dickerson,  Sol.  Gen.,  of  Doug- 
las, Parker  &  Parker,  of  Waycross,  and  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  C.  Bennet, 
\sst.  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C  J,,  ab- 
sent on  account  of  sickness. 


<148  Qa.  90) 

SPILLAR   v.    DICKSON   et  al.      (No.   497.) 

(Supreme  Court  of  Georgia.     May  15,  1918.) 

(Syllabiu  hy  the  Court.) 

1.  Appeal  and  Ebbob  ^=:»1053(6)  —  Habic- 
LESs  Ebbob— Admission  of  Evidence. 
This  was  a  complaint  for  land.  Even  if 
the  documentary  evidence  objected  to  on  the 
trial  was  of  doubtful  relevancy,  such  as  the 
annual  return  of  the  administrator  of  the  in- 
testate under  whom  the  defendant  claimed  as 
an  heir  at  law,  certain  deeds  from  predecessors 
in  title,  etc.,  the  court  confined  the  issue  before 


the  jury  to  the  one  question  whldi  was  con- 
trolling under  the  facts^  namely,  proof  of  bona 
fide,  continuous  possession  of  the  land  by  plain- 
tiffs under  their  vendor's  deed  for  seven  years, 
etc  (Civ.  Code  1910^  §S  4164,  4169),  and  the 
admission  of  the  evidence  complained  of  was 
harmless. 

2.  Appeal  and  Ebbob   ^=:»1078 (6) —Motion 
FOB     New     Tbial  —  Abandonhbnt     op 
Gbound. 
A  number  of  the  grounds  of  the  motion  for 
a  new  trial  were  not  argued,  and  will  be  con- 
sidered as  abandoned. 

^  Tbial   ^=s>261— Ebboneous    Reqxtest    to 
Chabob— Refusal. 
The  request  to  cliarge,  which  was  refused 
by  the  court,  did  not  contain  a  correct  state- 
ment of  law  applicable  to  the  case. 

4.  Complaint  fob  Land  —  Sufficiknct  of 
Evidence. 
The  verdict  was  supported  by  the  evidence. 

Error  from  Superior  Court,  Crawford 
County;   H.  A.  Mathews,  Judge. 

Action  between  J.  B.  Spillar  and  J.  F. 
Dickson  and  others.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

W.  J.  Wallace,  of  Macon,  for  plalntUf  in 
error.  L.  D.  Moore,  of  Macon,  for  defend- 
ants in  error. 

HILL^  J,  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  OL  J.,  absent 
on  account  of  sickness. 


a48  Oa.  M) 


CENTRAL  OF  GEORGIA  RY.  CO.  v.  PHIL- 
LIPS.    (No.  529.) 

(Supreme  Court  of  Georgia.    May  16,  191&.) 

Ortiorari  to  Court  of  Appeals. 

Action  by  Frank  Phillips  against  the  Cen- 
tral of  (Georgia  Railwav  Company.  From  a 
judgment  of  the  Court  of  Appeals  (20  Ga.  App. 
668,  d3  S.  E.  309),  reveriAng  the  judgment  for 
defendant,  it  petitions  for  certiorarL    Affirmed. 

Jordan  &  Lane,  of  Macon,  for  plaintiff  in 
error.  Robert  Li.  Bemer,  of  Macon,  for  de- 
fendant in  error. 

BECK,  P.  J.  The  facts  in  this  case  are 
sufficientlv  shown  in  the  opinion  of  the  Court 
of  Appeals  an^  the  statement  of  facts  accom- 
panying the  same.  20  Ga.  App.  668,  93  S.  E. 
309.  After  consideration  of  the  issues  pre- 
sented, this  court  is  of  the  opinion  that  the 
judgment  of  the  Court  of  Appeals  should  be 
affirmed. 

Judgment  affirmed.  All  the  Justices  concur, 
except  FISH,  C.  J.,  absent,  and  GEORGE,  J., 
disqualified. 

(S2  Qa.  App.  336) 

WILLARD  V.  STONE.     (No.  9384.) 

(Court  of  Api>eal8  of  Georgia,  Division  Na  2. 

May  15,  1918.) 

fSyUahue  hy  the  Court.) 

Courts  ^s»68  —  Crrr  Court  —  Term  —  At- 
tachment—Dismissai^ 
The  act  creating  the  city  court  of  Baxley 
limits  each  term  of  the  court  to  four  weeks 
from  the  actual  beginning  thereof.  Where  an 
attachment  is  returnable  to  a  certain  term  of 
the  city  court  of  Baxley,  a  declaration  based 
thereon,  filed  more  than  four  weeks  from  the 
actual  beginning  of  the  term,  should  be  dis- 
missed. 
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E2rror' from  City  Court  of  Bazley;  H.  J. 
Lawrence,  Judge. 

Action  by  Cassie  Stone  against  T.  R.  Wil- 
lard»  with  attachment  Motion  to  dismiss 
the  action  denied,  and  defendant  brings  error. 
Reversed. 

Padgett  &  Watson,  of  Batley,  for  plaintiff 
in  error.  W.  W.  Bennett,  of  Baxley,  for  de- 
fendant in  error. 

BliOODWORTH,  J.  On  November  26, 
1915,  Cassie  Stone  sued  out  an  attachment 
against  T.  R.  Willard,  returnable  to  the  Feb- 
ruary term,  1916,  of  the  city  court  of  Bazley, 
which  convened  on  the  first  Monday  in  Febru- 
ary, 1916,  and  the  attachment  was  levied  on 
certain  personal  property  and  returned  to 
that  term  of  the  court  On  March  10,  1916, 
the  plaintiff  filed  her  declaration  in  attach- 
ment, and  on  November  27,  1916,  the  defend- 
ant filed-  a  motion  to  dismiss  the  action,  up- 
on the  ground  that  the  declaration  was  not 
filed  at  the  first  term,  as  required  by  law. 

The  act  approved  August  17,  1911  (Ga. 
Laws.  1911,  p.  209),  amending  the  act  creating 
the  city  court  of  Bazley  (Qa.  I^aws  1897,  p. 
423),  provides,  that: 

"The  regular  terms  of  said  city  court  of  Baz- 
ley shall  be  held  on  the  first  Monday  in  Febru- 
ary, May,  August  and  November  of  each  year. 
The  judge  shall  have  power  to  hold  said  court  in 
session  from  day  to  day  for  a  period  of  not 
longer  than  four  weeks  from  the  beginning  of 
each  term." 

While  the  point  was  not  directly  involved, 
we  think  the  Court  of  Appeals,  in  the  case  of 
Walker  v.  Lott-Lewls  Co.,  15  Ga.  App.  769, 
84  S.  E.  195,  properly  construed  this  law, 
when  it  said: 

"It  seems  to  us  that  the  only  purpose  of  the 
General  Assembly  in  the  act  creating  Ithe  city 
court  of  Bazley,  in  enacting  thie  provision,  was 
to  limit  all  terms  of  the  court  to  four  weeks 
from  the  actual  beginning  of  the  term,  no  matter 
whether  it  begins  on  the  date  fized  by  the  act, 
or  at  a  later  date,  fized  by  an  order  of  adjourn- 
ment, which  may  defer  the  session  in  accord- 
ance  with   law.** 

Under  that  ruling,  when  the  February  term 
of  the  city  court  of  Baxley  began  on  the  7th 
day  of  the  month,  the  term  automatically  ez- 
pired  four  weeks  therefrom,  even  though  the 
court  may  not  have  been  in  continuous  ses- 
sion from  day  to  day  during  that  period ;  and 
a  declaration  in  attachment,  filed  with  the 
clerk  of  the  court  on  March  10th,  was  not 
filed  at  the  first  term,  and  it  was  error  to 
overrule  a  motion  to  dismiss  the  declaration 
on  the  ground  that  it  was  not  filed  at  the 
first  term  of  the  court  Wright,  Williams  & 
Wadley  v.  Brown,  7  Ga.  App.  389,  66  S.  E. 
1034  {1\  and  cases  cited.  Even  if  it  were 
legal,  as  contended  by  the  plaintiff  in  error, 
for  the  judge  to  adjourn  the  court  to  a  time 
after  the  expiration  of  four  weeks  from  the 
beginning  of  the  term,  he  could  do  so  only  by  | 


proper  order,  and  it  is  not  claimed  that  such 
an  order  was  taken. 
Judgment  reversed. 

BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(22  Ga.  App.  291) 
DIXON  V.   PIERCE.     (No.  9361.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  14,  1918.) 

(ByUahu9  h/  the  Court,) 

Chattel  Mobtgaoss  ^=:»ll&--<riTLB— Lisn— 
Incbease  of  Domestic  Animals. 
Inasmuch  as  a  mortgage  in  this  state  does 
not  transfer  title,  but  gives  only  a  lien  on 
the  property  included  therein,  a  mortgage  on 
domestic  animals  does  not  cover  the  Increase 
thereof,  where  there  is  no  express  mention  of 
such  increase  in  the  instrument  itself.  Such 
increase  may  be  sold  by  the  mortgagor  as  his 
own,  and  a  purchaser  from  him  gets  a  good  ti- 
tle as  against  the  mortgagee. 

Error  from  Superior  Ck>urt,  Wilkinsoa> 
County ;  J.  B.  Park,  Judge. 

Action  by  A.  J.  Dixon  to  foreclose  a  chat- 
tel mortgage  against  R,  L.  Stanley,  with 
levy  on  a  cow  and  certain  hogs,  which  prop- 
erty was  claimed  by  E.  W,  Pierce.  Prom  a 
judgment  of  the  superior  court,  on  certiorari^ 
modifjring  a  judgment  in  justice's  court  for 
claimant,  plaintiff  in  fi.  fa.  excepted  and 
brings  error.    Affirmed. 

Dixon  foreclosed  a  chattel  mortgage  given 
him  by  R.  L.  Stanley,  and  had  it  levied  on  a 
cow  and  some  hogs.  The  property  was  claim- 
ed by  E.  W.  Pierce.  The  jury  in  the  jus- 
tice's court  found  in  favor  of  the  claimant, 
and  a  judgment  was  entered  finding  the  prop- 
erty not  subject  The  case  was  carried  to 
the  superior  court  by  certiorari,  and  the 
judge  of  that  court,  by  an  order  citing  that 
the  evidence  was  undisputed,  rendered  a  final 
judgment,  holding  that  the  sow  in  contro- 
versy was  subject  to  the  mortgage  execution, 
and  that  the  other  property  in  controversy 
was  not  subject,  and  awarding  cost  of  the 
certiorari  in  the  superior  court  against  th» 
claimant  To  this  judgment  the  plaintiff  in 
fi,  fa.  excepted. 

Hal  B.  Wlmberly,  of.  Dublin,  for  plaintiff 
in  error.  T.  E.  Hightower,  of  Dublin,  for  de- 
fendant in  error. 

HARWELL,  J.  The  material  facts  in  this 
case  are  undisputed,  and  are  substantially 
as  follows:  The  sow  levied  on  under  the 
mortgage  fl.  fa.  was  included  in  the  mortgage. 
The  other  animals  levied  on  are  not  included 
in  the  mortgage,  but  are  the  Increase  of  ani- 
mals included  in  the  mortgage.  The  debt 
which  the  mortgage  was  given  to  secure  has 
not  been  paid.  The  claimant  purchased  the 
property  after  it  had  been  levied  on,  and  with 
notice  of  the  mortgage.  The  sow  being  Em- 
braced in  the  mortgage  is  subject  to  the  levy, 
and   the  claimant  has  no  title  thereto  a» 
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against  fhe  lien  of  the  mortgeige.*  The  main 
<ineBtian  is  whether  or  not  the  lien  of  tiie'  mort^ 
gage  covers  the  Increase  of  animals  Inclnded 
in  the  mortgage,  the  increase  not  heing  men- 
tioned in  the  mortgage.  The  questipn  is  not 
without  some  difficulty,  and  there  are  authori- 
ties which  hold  that  the  mortgage  covers  the 
increase  of  animals  mortgaged,  though  the  in- 
crease is  not  specifically  mentioned  therein. 
See  note  in  14  L.  R.  A.  (N.  S.)  432, 122  Am.  St. 
Rep.  384,  13  Ann.  Cas.  97,  to  the  case  of  Dem- 
ers  V.  Graham,  36  Mont.  402,  03  Pac  268. 
In  that  case  it  was  held  by  the  Montfina  Su- 
preme Court  that  a  chattel  mortgage  on  cows, 
which  does  not  transfer  title,  does  not  cover 
their  calves  in  gestation  when  the  mortgage 
is  executed,  and  born  prior  to  its  foreclosure, 
where  they  are  not  mentioned  in  the  instru- 
ment We  think  the  reasoning  in  that  case 
is  sound  and  states  the  correct  rule,  and  we 
adopt  it.  The  opinion  in  that  case,  in  ex- 
planation of  cases  laying  down  a  different 
rule  from  that  stated  by  the  court,  quotes 
from  a  decision  of  the  Supreme  Court  of  Cal- 
ifornia, in  the  case  of  Shoobert  v.  De  Motta, 
112  Cal.  215,  44  Pac.  487,  53  Am.  St  Rep.  207, 
where  the  decisions  are  examined  and  differ- 
entiated as  follows: 

"It  has  been  held  in  some  states  that  the  lien 
of  a  mortgage  of  domestic  animals  extends  to 
the  increase  of  the  animals  during  the  life  of 
the  mortgage,  whether  the  terms  of  the  mort- 
gage include  such  increase  or  not;  and,  follow- 
ing these  decisions,  such  a  role  is  stated  in 
text-books  upon  chattel  mortgages.  It  will  be 
found,  however,  upon  examination  of  these 
Cases,  that  the  aecisions  therein  are 'based  up- 
on tne  principle  of  the  common  law,  which 
was  in  force  in  those  states,  that  by  the  mort- 
gage the  mortgagee  is  vested  with  the  title  to 
the  mortgaged  property,  and  becomes  the  owner 
thereof;  and  that  in  the  case  of  domestic  ani- 
mals, applying  another  rule  of  both  the  common 
and  the  civil  law—that  *the  brood  belongs  to 
the  owner  of  the  dam  or  mother;  partus  sequi- 
tur  ventrem*  (2  BL  Com.  390)— he  thereby  be- 
comes the  owner  of  such  increase,  and  being 
'  the  owner,  his  title  in  any  action  at  law  must 
prevail." 

In  Georgia;  however,  a  mortgage  does  not 

transfer  title,  but  gives  a  lien  only  on  the 

property  described.'    In  1  Ruling  Case  Law, 

1072,  f  13,  it  is  said: 

"In  jurisdictions,  however,  where  a  chattel 
BQortgage  is  regarded  as  only;^tabliBhiQg  a  lien, 
and  not  transferring  title,  a  mortgage  of  do- 
mestic animals  does  not  cover  the  increase  in 
gestation  at  the  time  of  the  execution  of  the 
mortgage,  where  there  is  no  express  mention 
thereof  i^  the  instrument  itself;  but  such  in- 
crease born  before  foreclosure  may  be  dealt 
with  by  the  mortgagor  in  possession  as  his  own, 
and  disposed  of  as  he  sees  fit.  A  fortiori,  in 
such  jurisdictions  a  mortgage  cannot  be  held 
to  includ«  .increase  begotten  after  the  .mortgage 
was  executed." 

I^  Vaaon  v.  Ball,  56  Ga.  269,  it  was  said: 

"Mortgages  of  lands  in  this  state  are  mere  se- 
curities for  debt;  they  pass  no  title,  to,  the 
mortgagee;  the  mortgagor  holds  the  title  until 
sold  out  and  dispossessed  by  foreclosure;  hence 
tlie- rents,  issues  and  profits  are  the  mortgagor's, 
and  are  not  embraced  or  covered  by  the  mort- 
gage;   nor  is  stock,  or  cattle  or  the  increase 


thereof,  or  plantation  tools,  subseqnently  bought, 
unless  expressly  stipulated  for  in  the  mortgage.** 

The   decision    does    not    clearly    Indicate 

whether  the  mortgage^  in  that  case  covered 

the  cattle  and  hogs,  or  the  land  only.    The 

court  said: 

"It  is  also  contended  that  the  cattle  and 
hogs,  etc.,  are  covered.  We  do  not  think  so. 
Natural  increase  will  not  be  covered  by  a  mort- 
gage that  ^sses  no  title,  unless  specifically 
named,  particularly  the  cattle  and  hogs  which 
came  as  increase  during  twenty  years. 

We  have  not  overlooked  section  3651  of 
ttie  Civil  Code,  and  Johnson  y.  Stevens^  19 
Ga.  App.  192,  91  S.  B.  220,  relied  on  by  de- 
fendant in  error.  That  secticm  confers  no 
additional  rights  on  a  mortgagee.  It  Is  8im« 
ply  a  statement  of  the  common-law  role  that 
"the  brood  belongs  to  the  owner  of  the  dam 
or  mother — partus  sequltur  vent  rem.**  2  BL 
Com.  390.  We  note  also  the  case  of  Ander- 
son ft  Conley  v.  Leverette,  116  6a.  732,  42 
S.  E).  1026,  where  a  mare  in  foal  was  sold, 
tiie  vendor  retaining  title  in  a  conditional 
hill  of  sale  dtlly  recorded,  and  it  was  held 
that  the  purchaser  of  the  colt  did  not  ac- 
quire title  thereto  as  against  the  vendor  of 
the  mare.  In  that  case  the  court  remarked 
(116  6a.  735,  42  S.  E.  1028): 

"It  has  been  frequently  held  in  jurisdictions 
where,  as  at  common  law,  the  title  to  mortgag- 
ed property  is  in  the  mortgaj^ee,  that  the  in- 
crease of  a  female  animal,  which  is  under  a 
mortgage,  is  covered  by  the  mortgage,  as  against 
innocent  third  parties,  during  the  period  requi- 
site for  suitable  nurture  of  such  increase  by 
the  mother." 

We  do  not  think  the  mortgage  covered  the 
increase  and  the  claimant  got  a  good  title 
to  that. 

There  being  no  question  of  fact  which 
would  make  It  necessary  to  send  the  case 
back  for  a  rehearing,  the  judge  of  the  supe- 
rior court  properly  rendered  a  final  judgment 
In  the  c&se.    Civ.  Code  1910,  t  5201. 

Judgment  affirmed. 

BROYIiES,  P.  J.,  and  BLOODWORTH,  J, 

concur. 

(22  Ga.  App.  386) 
BRADLBY  ▼.  DUG6AR.     (No.  9113.) 
(Court  of  Appeals  of  Qeorgia,  Division  No.  L 

May  17,  191^) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and  Error  <s=j1001(1)— Verdicts 
Sufficiency  of  Evidence  —  Amount  or 
Verdict. 

Where  the  verdict  can  be  supported  under 
any  proper  view  or  theorjr  of  tlie  evidence,  it 
will  not  be  set  aside  as  being  contrary  thereta 
There  was  evidence  sufficient  to  support  tb© 
finding  that  the  timber  was  unlawfully  taken, 
and  there  was  evidence,  admitted  without  ob< 
j'ection,  as  to  its  value,  which  authorizes  the 
finding  as  to  the  amount  of  the  injury  sus- 
tained. 

2.  Trial  ^=»258(3)— Instbucttonb— Ionorixo 
Issues. 

The  defense  set  up  by  way  of  recoupment, 
whereby   the  defendant  sought  to  recover  the 
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expenses  alleged  to  have  been  incurred  in  guard- 
ing the  skidder,  bj  reason  of  the  alleged  pre- 
▼ious  words,  acts,  and  threats  of  the  nlain** 
tiff,  should  not  have  been  limited  by  the  charge 
to  proof  of  his  previous  acts;  and  for  this  rea- 
son the  motion  for  a  new  trial  should  have  been 
panted. 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Action  by  C.  M.  Duggar  against  W.  D, 
Bradley.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

J.  P.  Dukes,  of  Pembroke,  and  Hines  & 
Jordan,  of  Atlanta,  for  plaintiff  in  error. 
Ceo.  H.  Kichter,  of  Savannali,  for  defendant 
In  error. 

JENKINS,    J.     Judgmellt   reversed. 

WADE,  a  J.,  and  LUKB^  J.,  concur. 


(22  Oa.  App.  Wn 
DUANB    CHAIR    CO.    t.    LBWALIiHN. 

(No.  9211.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  15,  191&) 

(ByllabuM  hti  the  Court,} 

1.  Master   and    Servant   ^=»341— Petition 
—Cause  of  Action. 

Lewallen  sued  the  Duane  Chair  Company 
for  damages,  alleging  that  the  Automatic 
Sprinkler  Company  had  a  contract  with  the 
Duane  Chair  Company  to  install  a  sprinkler 
system  in  the  chair  company's  plant,  and  em- 
ployed him  to  perform  the  mechanical  labor 
of  installing  the  system,  agreeing  to  pay  him 
$2  a  day  for  his  time  and  labor ;  and  that  with 
knowledge  of  this  the  president  of  the  chair 
company,  acting  with  authority  for  the  chair 
company,  aft^  JLewallen  had  worked  a  part  of 
a  day,  tordously  forbade  his  workinc  or  com- 
ing on  the  premises,  and  run  him  oa,  and  had 
the  sprinkler  company  discharge  him,  to  his 
loss  and  damage,  for  which  he  sued.  Held, 
that  the  petition  set  forth  a  cause  of  action. 
See  Southern  Railway  Co.  v.  Chambers,  126 
Ga.  404,  55  S.  E.  37,  7  L.  R.  A.  (N.  S.)  926; 
Civ.  Coiie  1910,  §  4405. 

2.  Appeal  and  Ebsok  ^s»1005(2)— Vkbdict— 
Review. 

The  evidence  authorized  the  verdict  for  the 
actual  loss  sustained  bj  Lewallen  by  reason  of 
the  tortious  conduct  oi  the  defendant,  and  the 
verdict  has  the  approval  of  the  trial  judge. 
For  none  of  the  reasons  assigned  did  tne 
court  err  in  overruling  the  motion  for  a  new 
trial. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; M.  C.  Tarver,  Judge. 

Suit  by  Van  Lewallen  against  the  Dnane 
Chair  Company.  Judprment  for  plaintiff,  mo- 
tion for  new  trial  overruled,  and  defendant 
brings  error.    Affirmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  In  error.  James  J.  Copeland, 
and  Glenn  &  House,  all  of  Dalton,  for  de- 
fendant in  error. 

LTTKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  408) 
SOUTHERN  FLOUB  &  GBAIN  CO.  v.  SBA- 

BOABD  AIB  LINE  RY.     (Na  9427.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1» 

May  17,  1918.) 

(Syllabus  hy  the  Court,) 

1.  Cabbixbs-  ^=»194  —  Conbionment—Obdeb 
Notify  Shipment  —  RsFUa^L  to  Acobpt 
Goods— Liability  fob  Fbbight. 

The  consignee  of  freight  on  an  ''order  no- 
tify shipment,"  who  has  paid  the  draft  attach- 
ed to  the  bill  of  lading  and  owns  the  goods  ship- 
ped cannot  by  refusing  to  accept  the  goods, 
avoid  the  payment  of  freight  and  demurrage 
charges  due  to  the  carrier. 

2.  Exclusion  of  Evidence. 

Under  the  pleadings  and  the  issue  submit- 
ted, the  trial  court  did  not  err  in  excluding 
the  evidence  offered  by  the  defendant 

3.  Sufficiency  of  Evidence  —  Ovebbuling 
OF  Cebtiobabi. 

The  evidence  authorized  the  judirment,  and 
the  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  the  Seaboard  Air  Line  Railway 
against  tbe  Southern  Flour  &  Grain  Company. 
Judgment  for  plaintiff,  certiorari  overruled, ' 
and  defendant  brings  error.    Affirmed. 

W.  I.  Heyward,  of  Atlanta,  for  plaintiff 
in  error.  Brown,  Randolph  &  Parker,  of  At- 
lanta, for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(22  Ga.  App.  808) 
B3^IGHT  V.  ROGERS.     (No.  9265.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  15,  1918.) 

(8yUohu9  ty  the  Court  J 

Attobnst  and  Client  <S»126(1,  2)— Monet 
Rule— Petition— Sufficiency. 
Knight  brought  a  petition  against  Rogers, 
alleging  that  Rogers  as  an  attorney  at  law  was 
intrusted  with  a  claim  in  favor  of  Leroi  Tur- 
pentine Company  against  certain  defendants, 
which  was  sued  to  judgment  and  which  was 
in  the  hands  of  Rogers  for  collection;  that  he 
(Knight),  upon  the  representation  of  Rogers 
that  the  execution  was  collectable  and  that  he 
would  act  as  attorney  for  petitioner,  purchased 
the  execution;  that  prior  to  tlie  purchase  of 
the  execution  Rogers  had  collected  upon  it 
^,050;  that  after  the  purchase  of  the  execu- 
tion he  demanded  of  Rogers  that  he  turn  over 
to  him  (Knight)  the  money  so  collected,-  and 
Rogers  refused  to  turn  over  the  money;  and 
he  prayed  for  a  rule  against  Rogers,  requiring 
htm  to  turn  over  the  money  so  collected.  Rog- 
ers demurred  on  the  ground  that  the  petition 
sets  forth  no  cause  of  action  because  it  shows 
on  its  face  that  the  relation  of  attorney  and 
client  as  between  Knipht  and  himself  did  not 
exist  at  the  time  of  the  alleged  collection,  and 
therefore  a  money  rule  could  not  be  maintain- 
ed; ahd  that  the  plaintiff,  Knifjht,  could  not  be 
subrogated  to  the  relation  held  by  the  plaintiff 
in  fi.  fa.,  Leroi  Turpentine  Company.  The 
court  sustained  the  demurrer  and  dismissed  the 
petition.  Ecld,  the  right  to  rule  an  attorney 
for  money  alleged  to  be  in  his  hands  as  such 
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depends  apon  the  existence  of  the  relation  of 
attorney  and  client,  and  Is  limited  to  hia  client 
Haygood  y.  Haden,  119  Ga.  463,  46  S.  E.  625. 
The  petition  in  this  case  shows  that  the  money 
sought  to  be  recovered  by  money  rule  was  col- 
lected prior  to  the  purchase  of  the  execution 
upon  which  the  mone^r  was  alleged  to  have  been 
collected,  and  at  a  time  when  the  relation  of 
attorney  and  client  did  not  exist*  between  the 
plaintiff  and  defendant  The  court  did  not  err 
m  sustaining  the  demurrer  and  in  dismissing 
the  petition. 

Error  from  Superior  Qourt,  Jeff  Davis 
County ;  J.  P.  Highsmith,  Judge. 

Petition  by  T.  B.  Knight  against  Jolm 
Rogers,  Jr.,  for  a  money  rule.  The  petition 
was  dismissed  on  demurrer,  and  petitioner 
brings  error.    Affirmed. 

Newton  Gaskins,  of  Hazlehurst,  for  plain- 
tiff in  error.  S.  D.  Dell,  of  Hazlehurst,  for 
defendant  in  error.- 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(22  Qa.  App.  S7S) 

COLQUITT  LUMBER  CO.  v.  HODGES. 

(No.  033a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16,  1918.) 

(Byllahus  hy  i^  Court.) 

1.  Grounds  of  Motion  fob  New  TriaIi. 

The  fourth  and  fifth  grounds  of  the  motion 
for  a  new  trial  are  merely  amplifications  of 
the  general  grounds.     The  sixth  and  seventh 

? [rounds  are  too  general,  indefinite,  and  vague 
or  consideration  by  a  reviewing  court. 

2.  Chabob  of  Coubt. 

When  considered  in  connection  with  the 
evidence,  and  in  the  light  of  the  entire  charge, 
the  excerpts  quoted  in  the  eighth  and  ninth 
grounds  of  the  motion  are  not  erroneous. 

3.  (^EsnoN  fob  Jubt. 

The  coTirf  riiH  not  err  in  ''submitting  to  the 
jury  the  question   of  inspection." 

4.  Sufficiency    of   Evidence— Motion   fob 
New  Tbial. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  new  trial. 

Error  from  Superior  <3ourt,  Colquitt  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

Suit  by  C.  8.  Hodges  against  the  Colquitt 
Lumber  Company.  Verdict  for  plaintiff,  mo- 
tion for  new  trial  overruled,  and  defendaht 
eKcepts  and  brings  error.    Affirmed. 

Hodges  brought  suit  on  an  open  account 
against  Colquitt  Lumber  Company  for  a  bal- 
ance alleged  to  be  due  on  three  carloads  of 
lumber  and  the  cost  of  certain  inspection. 
He  alleged  that  upon  complaint  filed  by  the 
defendant  as  to  one  of  the  cars  of  lumber, 
and  by  agreement  with  defendant,  an  inspec- 
tor of  the  Georgia-Florida  Sawmill  Associa- 
tion inspected  the  lumber  and  made  a  report 
favorable  to  the  plaintiff,  and,  when  the  de- 
fendant refused  to  pay,  suit  was  brought. 
The  defendant  admitted  ordering  the  lumber, 
but  denied  liability,  and  alleged  that  the  car 


of  flooring  in  dispute  ''was  for  tbdr  purpose 
entirely  worthless,**  and  denied  agreetng  to 
be  bound  by  the  inspection.  *The  trial  re- 
sulted in  a  verdict  for  the  plaintiff,  and  the 
defendant's  motion  for  a  new  trial  being 
overruled,  it  excepted. 

Shipp  &  Kline,  of  Moultrie,  for  plaintiff  in 
error.  J.  Frank  Norman,  of  Moultrie,  and 
Hartsfield  &  Conger,  of  Bainbridge.  for  de- 
fendant in  error. 

BLOODWOBTH,  J.    Judgment  afllrmed. 

BBOYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(22  Oa.  App.  IM) 

ROSENTHAL  v.  DEW.    (No.  9088.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  11,  19ia    Motion  for  Rehear- 
ing Denied  May  16,  1918.) 

(8yUabu9  hy  the  Court.) 

1,  Patiient  fob  Speoiai«  Sebvigks  —  Evi- 
dence. 

There  was  evidence  to  authorise  the  con- 
duaion  reached  by  the  jury,  aa  to  the  existence 
of  an  implied  obligation  on  the  part  of  the 
defendant  to  pay  the  plaintiff  for  the  special 
services  rendered  to  him  indiyidually;  and  the 
amount  of  the  recovery  was  likewise  aathorix- 
ed  thereby. 

2.  Charge  of  Cottbt— Amount  of  Ykbdict. 

Under  the  foregoing  mling,  there  is  no  merit 
in  the  various  spedal  grounds  of  the  motion 
for  a  new  trial,  complaining  of  different  ex- 
cerpts from  the  charge  of  the  court  and  of  the 
refusal  of  the  court  to  give  certain  instructioDs 
to  the  jury,  and  likewise  complaining  that  the 
amount  of  the  verdict  returned  was  excessive. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  H.  B.  Dew  against  E.  W.  Rosen- 
thal. Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  defendant  brings  error.  Af- 
firmed. 

O'Byme,  Hartridge  &  Wright,  of  Savan- 
nah, for  plaintiff  in  error.  Anderson,  Cann, 
Cann  &  Walsh,  of  Savannah,  for  defendant 
in  error. 

WADE,  C  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Oa.  App.  297) 

SORRELS  V.  H.  H.  FTTZPATRICK  CO. 

(No.  9559.) 

(Court  of  Appeals  of  Greorgia,  Division  No.  2. 

May  14,  1918.) 

(SyUahuM  hy  the  Court,) 

1.  OVEBBUUNO    of    DeMUBBEBS    TO    AUENDED 

Petttion. 
There  was  no  error  in  overruling  the  de- 
murrer to  thfi  amendment  to  the  origmal  peti- 
tion. 

2.  DiBEOTION    OP    VEBDICT. 

Under  the  evidence  and  the  pleadings,  the 
court  did  not  err  in  refusing  to  direct  a  verdict 
for  the  defendant,  or  in  refusing  to  dismiss  the 
suit,  or  in  directing  a  verdict  for  the  plalntilL 
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Error  from  City  Court  of  Madison ;  K.  S. 
Anderson,  Judge. 

Action  by  the  H.  H.  Fitzpatrick  Company 
against  Will  Sorrels.  Judgment  for  plain- 
tiff upon  a  directed  verdict,  and  defendant 
brings  error.    Affirmed. 

E.  H.  George,  of  Madison,  for  plaintiff  in 
error.  M.  C.  Few,  of  Madison,  for  defendant 
In  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWOBTH  and  HARWELL,  JJ.,  con- 
cur. 

(22  Ga.  App.  406) 

VEAL  ▼.  DARLEY.    (So.  0550.) 
(Court  of  Appeals  of  (jteorgia.    May  17,  1918.) 

(8yllahu9  by  the  Court,) 

JUSnOES  OF  THE  PBACE  ^=»166(6)— DISMISSAL 

or  Appeai/— Motion  to  Reinstate. 
An  appeal  to  the  superior  court  firom  the 
judgment  of  a  justice's  court  was  dismissed  be- 
cause the  affidavit  in  forma  pauperis,  given  in 
lieu  of  an  appeal  bond,  was  defective.  There- 
after the  appellant  moved  during  the  same  term 
of  the  court  to  reinstate  his  appeal  and  amend 
his  affidavit,  and  to  the  judgment  refusing  to  re- 
instate the  appeal  he  excepted.  It  was  not 
contended  in  the  motion  to  reinstate,  or  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  that 
the  affidavit  was  not  fatally  defective,  or  that 
the  court  originally  erred  in  dismissing  the  ap- 
peal, and  it  is  clear  that  the  court  did  not  err  in 
refusing  to  grant  the  motion  to  reinstate  the 
case. 

Ehror  from  Superior  0>urt,  Laurens  Coun- 
ty;  J.  Lu  Kent,  Judge. 

Action  between  Lewis  Veal  and  T.  B.  Dar- 
ley.  Judgment  for  the  latter,  the  former's 
appeal  to  superior  court  from  judgment  of 
justice  court  was  dismissed,  and  his  motion 
to  reinstate  his  appeal  was  refused,  and  he 
brings  error.    Affirmed. 

Fred  Kea  and  Hal  B.  Wimberly,  both  of 
Dublin,  for  plaintiff  in  error.  Larsen  & 
Crodcett,  of  Dublin,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Oa.  App.  289) 

BASTERLINO  ft  ALEXANDER  t.  COLLINS. 

(No.  9561.) 

(Court  of  A]H>eals  of  Georgia,  Division  No.  2. 

May  14,  1918.) 

(ByUabuB  ly  the  Court.) 

JnsncBS  OF  thk  Peacb  ^=s>205(2)— Cebtioba- 
BI-— Petition— Copies  of  Pleadings. 
Copies  of  the  pleadings  not  being  set  out  In 
the  petition  for  certiorari  or  in  the  answer  of 
the  magistrate,  and  these  being  necessary  to  a 
determination  of  the  assignment  of  error  in  the 
petition,  the  judge  of  the  superior  court  did  not 
err  in  dismissing  the  certiorari. 

Error  h-om  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  E^-terling  &  Alexander  against 
Dan  CoUins  on  an  account     There  was  a 


Judgment  for  defendant,  to  review  which 
plaintiff  brought  certiorari,  and  on  a  Judg^ 
ment  of  dismissal  he  brings  error.    Affirmed. 

Collins  &  Stanfield,  of  Reidsville,  for  plain- 
tiff in  error.  S.  B.  McCall  and  W.  T.  Burk- 
halter,  both  of  ReidsvlUe,  for  defendant  In 
error. 

HARWELL^  J.  The  plaintiff  in  error  ez' 
cepts  to  the  dismissal  of  its  petition  for  cer- 
tiorari, and  also  to  the  refusal  of  the  court 
to  permit  the  plaintiff  in  error  at  the  hearing 
to  amend  its  petition  for  certiorari.  The 
bill  of  exceptions  recites  that  the  July  term, 
1917,  of  Tattnall  8upe4or  court  was  held 
during  the  first  and  second  weeks  of  October, 
1917,  and  that  the  hearing  of  the  certiorari 
was  on  October  19th.  When  the  certiorari 
came  on  for  hearing  the  defendant  moved 
to  dismiss  the  proceedings,  on  the  ground 
that  the  magistrate  trying  the  case  had  fail- 
ed to  file  his  answer  at  the  proper  time,  in 
that  he  had  failed  to  file  it  on  the  first  Mon- 
day in  July,  the  regular  time  for  holding 
the  court,  but  filed  it  on  the  first  Monday  in 
October;  and  for  the  further  reason  that  the 
petition  for  certiorari  did  not  have  attached 
thereto  copies  of  the  petition  and  answer  In 
the  original  case,  and  that  the  magistrate 
did  not  attach  copies  of  these  proceedings  to 
bis  answer.  The  plaintiff  in  certiorari  of- 
fered to  amend  the  petition  by  attaching 
copies  of  the  iietitton  and  answer.  The  de^ 
fendant  objected,  and  the  court  refused  to 
allow  the  amendment. 

The  certiorari  was  filed  on  June  11th,  and 
the  answer  of  the  magistrate  was  filed  on 
October  4,  1917.  There  was  no  merit  in  the 
motion  to  dismiss  the  certiorari  upon  the 
ground  that  the  magistrate's  answer  was  not 
filed  on  the  first  day  of  the  term.  Sutton  v. 
State,  120  Oa.  865,  48  S.  E.  342;  Harrison  v. 
May,  121  Ga.  816,  49  S.  E.  728.  The  court 
did  not  err  in  refusing  to  permit  the  plain- 
tiff in  certiorari  to  amend  the  petition  for 
certiorari  at  the  hearing.  Hackett  v.  Tate, 
18  Ga.  App.  453,  89  S.  E.  535,  and  cases  cited. 

If  the  questions  made  in  the  petition  for 
certiorari  and  verified  by  the  answer  can  be 
determined  without  the  proceedings  in  the 
court  below,  the  failure  to  certify  and  send 
up  such  proceedings  will  not  be  ground  for 
dismissing  the  certiorari.  Peeples  v.  Tygart, 
6  Ga.  App.  409,  65  S.  E.  167  (2);  Sisk  v.  An- 
derson Phosphate  &  Oil  Co.,  9  Ga.  App.  483, 
71  S.  E.  763.  The  petition  for  certiorari 
shows  that  this  was  a  suit  on  an  account  by 
a  firm.  The  verdict  and  judgment  were  in 
favor  of  the  defendant  The  petition  sets 
forth  the  evidence  in  the  case,  and  assigns 
error  upon  the  ground  that  the  verdict  is 
contrary  to  the  evidence.  It  is  insisted  by 
counsel  for  the  plaintiff  in  error  that  the  de- 
fendant Collins  In  bis  plea  attempted  to  set 
off  against  the  account  of  the  firm  certain 
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Items  which  he  claimed  to  have  against  Ea&t- 
erling,  a  member  of  the  firm,  and  that,  as  he 
could  not  in  law  claim  such  a  set-off  against 
the  firm's  account,  the  verdict  was  not  au- 
thorized by  the  evidence  in  the  case.  We 
have  carefully  read  the  evidence  In  the  peti- 
tion for  certiorari,  in  order  to  determine 
whether  the  assignment  of  error  made  in 
the  petition,  that  \he  verdict  is  contrary  to 
the  evidence,  can  be  decided  without  the  pe- 
tition and  the  defendant's  answer,  and  we 
find  that  the  petition  and  answer  are  neces« 
sary  to  determine  the  question*  They  are 
necessary  to  an  intelligent  understanding 
of  the  evidence.  T|)e  defendant  testified,  as 
the  record  shows,  that  he  had  overpaid  the 
account  and  did  not  owe  anything,  and  his 
testimony  refers  to  a  number  of  credits  to 
which  he  claims  that  he  is  entitled.  It  is  im- 
possible to  understand  these  claims  of  cred- 
its without  having  his  answer  before  us. 
For  these  reasons  the  trial  judge  did  not  err 
in  dismissing  the  certiorarL 
Judgment  affirmed. 

BROYIiES*   P,   J.,   and    BLOODWORTH, 
J.,  concur. 

(28  Oa.  App.  888) 

ARMSTRONG  et  al.  v.  WAI/TON,  Ordinary. 

(Na  829Q.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  14,  1918.) 

(SyUahuM  hy  the  Court,) 

1.  Pbinoibal  and  Subett  ^=s>70— Indemnxtt 
Bonds— Duration  of  Liabilitt. 

"As  a  general  rule,  the  duration  of  liability 
under  corporate  indemnity  bonds  on  the  part 
of  the  insurer  to  the  insured  is  coextensive  with 
that  of  the  'risk*  of  the  insured,  in  the  absence 
of  specific  provision  limiting  the  insurer's  lia- 
bility. The  liability,  of  course,  cannot  be  made 
to  extend  to  any  acts  prior  to  its  execution,  in 
the  absence  of  specific  covenant  to  that  effect. 
The  bond  under  consideration  herein  contained 
no  specific  limitations." 

2.  Receivers  <®=»51— Reduction  op  Boni>— 
Failure  to  Give  New  Bond— Effect. 

"Where  the  court  has  passed  an  order  au- 
thorizing; its  receiver  to  reduce  the  bond  previ- 
ously given  by  him  to  a  smaller  amount  as  of 
a  given  date,  providing  that  the  bond  when  so 
reduced  shall  be  deposited  by  the  receiver  or  his 
surety  with  the  clerk  of  tbe  sunerior  court,  and 
ordering  the  receiver  to  pay  the  premium  due 
for  such  new  bond,  and  no  new  bond  is  in  fact 
given,  such  order  will  not  have"  the  effect  of 
modifying  the  original  bond  in  any  particular." 

3.  Rejceivebs  €=^212— Bond — Recovery. 

"The  fact  that  the  receiver  had  in  his  hands, 
on  the  date  provided  in  the  order  for  the  reduced 
bond  to  take  effect,  more  money  than  the  amount 
for  which  judgmczit  is  asked  would  not  prevent 
a  recovery  by  the  plaintiff  of  the  full  amount  of 
the  loss  under  the  original  bond." 

4.  Receivers  <©=>10(>--Deposit  of  Fund— Li- 
abilitt. 

"  'Where  monejr  is  in  the  hands  of  a  re- 
ceiver for  preservation  to  await  final  disposition 
by  order  or  decree,  and  the  same  is  deposited 
in  a  bank  selected  by  himself,  the  receiver  is 
person  all  V  liable  therefor  in  the  event  of  the 
•failure  of  the  bank.'  " 


5.  Receivebs  ^s»213  ^  Bond  —  Liabilitt  of 
Bondsman. 

"Where  the  court  orders  its  receiver  to  pay 
to  the  attorneys  of  record  certain  dividenda  due 
to  creditors  of  an  insolvent  debtor,  and  the  at- 
torneys and  the  receiver  agree  that  the  receiver 
may  mail  checks  directly  to  the  clients  of  such 
attorneys,  and  the  receiver  fails  to  remit  to  a 
portion  of  them,  such  agreement  will  not  relieve 
the  bondsman  of  the  receiver  from  liability  for 
the  amounts  the  receiver  so  fails  to  remit,  al- 
though these  amounts  be  lost  with  other  funds 
placed  by  the  receiver  in  a  hank  of  his  own 
selection,  which  fails." 

6.  Receivkbs  «s;»196-CSoiocia8iOR»— Fosm- 

TURK. 

"Where  a  receiver  was  reqnired,  by  the 
terms  of  the  order  of  appointment,  to  hold  the 
funds  coming  into  his  nands  as  receiver  sub- 
ject to  the  order  of  the  <yMirt,  and,  without  any 
order  for  so  doing,  he  deposited  the  funds  in  a 
bank  of  which  he  was  cashier,  which  afterward 
failed,  and  thereby,  as  he  averred,  the  funds  were 
lost,  his  omission  to  pay  out  funds  under  an 
order  of  court  declaring  a  dividend,  and  fail- 
ure on  his  part  to  ma!ke  'substantial'  compli- 
ance with  the  provisions  of  Civ.  Code  1910,  f 
2351,  relative  to  the  making  of  annual  returns, 
would  result  in  a  forfeiture  of  his  commissuMis 
as  receiver." 

Srror  from  Superior  Gonrt,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  A.  R.  Walton,  Ordinary,  for  nse^ 
etc.,  against  J.  P.  Armstrong  and  others^ 
Judgment  for  plaintiff  and  denial  of  new 
trial,  and  defendants  bring  error.    Affirmed. 

For  opinion  in  Supreme  Court  answering 
certified  questions,  see  147  Ga.  781,  95  S.  £. 
714. 

Wm.  H.  Fleming,  of  Augusta,  for  plalntlffii 
in  error.  Callaway  &  Howard,  of  Augusta, 
for  defendant  in  error. 

BliOOD WORTH,  J.  Bveiy  material  ques- 
tion raised  in  the  motion  for  a  new  trial  in 
this  case  was  certified  to  the  Supreme  Court. 
The  headnotes  above  quoted  are  those  prepar- 
ed by  that  court  in  connection  with  their 
answers  to  the  certified  questions^  A  full 
report  of  the  opinion  of  the  Supreme  Court 
will  be  found  in  147  Qa.  781,  96  S.  B.  714. 
These  answers  show  that  no  error  of  law  was 
committed  in  the  trial  of  the  case,  and,  as 
there  was  ample  evidence  to  support  the  ver- 
dict, no  error  was  committed  in  oveirollns 
the  motion  fbr  a  new  trial. 

Judgment  afiSrmed. 

*  BROYLES,  R  J.,  and  HARWELL,  J.,  con- 
cur. 

^^^^^'^^  (22  Qa.  App.  8») 

McKBNZIB   V.    SMITH.      (No.   9085.) 

(Court  of  Appeals  of  Georgia.     Division  No,  1. 

May  15,  19ia) 

(Syllabus  hy  the  Court,) 

Appeal  and  Errou  ^=»1009(3>— Former  D«* 
cisioN— Law  of  Case.  • 

The  fornSer  rulings  of  this  court  in  this 
case  (McKenzie,  Rx'x,  v.  Smith,  18  Ga.  App. 
620,  ^  S.  B.  1097)  are  controlling.  Tlie  evi- 
dence did  not  change  tbe  status  of  the  parties, 
and  the  accommodation  indorser  was  discharged. 
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Hie  court  erred  In  orerniling  the  motion  for 
a  new  trial.. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  W.  B.  Smltti  against  B.  F.  Mc- 
Kenzi9»  as  executrix.  Judgment  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendant brings  error.     Reversed. 

King  &  Spalding  and  DanL  MacDoogald, 
all  of  Atlanta,  for  plaintiff  in  error.  Brand- 
on &  Hynds  and  V.  B^  Moore,  all  of  Atlanta, 
for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 

(2a  Ge.  App.  404) 

FARRAR  LUMBER  CO.  v.  PICKEEUNO. 

(No.  944&) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

May  17,  1918.) 

(8i/lla1>u»  by  the  Court,) 

1.  Tboveb  and  Convebsion  ^=>40  — Mozyst 
Verdict— Amount. 

In  an  action  in  trover,  where  the  plaintiff 
elects  to  take  a  monev  verdict,  he  may  recover 
the  highest  proved  value  of  the  converted  prop- 
erty, between  the  time  of  conversion  and  the 
trial  not  in  excess  of  the  value  of  the  property 
alleged  in  the  petition.  Civ.  Code  1910,  S 
4514. 

2.  Tboveb  aud  Convebsion  ^=:»9(1)— Right 
OF  Action. 

Where  title  to  the  property  is  shown  to  be 
in  the  plaintiff,  proof  of  demand  for  it  by  him 
on  the  d^endant,  and  of  refusal  to  deliver  by 
the  defendant,  makes  prima  facie  a  case  of  con- 
version. 

8.  Vebdict— Revebsal. 

The  evidence,  though  conflicting,  authorized 
the  verdict,  which  was  for  an  amount  less  than 
that  claimed;  and  the  trial  judge  lias  aj^rov- 
ed  the  finding  of  the  jury.  There  is  no  as- 
signment of  error  that  requires  a  reversal. 

Error  from  Superior  Ck)urt,  Whitfield 
County;   Moses  Wright,  Judge. 

Action  by  V.  C.  Pickering  against  the  Far- 
rar  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

C.  D.  McCutchen  and  F.  K.  McCutchen, 
both  of  Dalton,  for  plaintiff  in  error.  W.  B. 
Mann,  of  Dalton,  for  -defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(2S  Oa.  App.  8S4) 
NEWMAN    V.    RBDWINB.      (No.    9848.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  15,  1918.) 

(SyUahus  hy  the  Court.) 

Motion  fob  New  Tbial— Verdiot. 

The  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial  are  without  merit;   there 


is  ample  evidence  to  support  the  verdict,  and 
the  judgment  is  affirmed. 

Error  from  City  Court  of  Newnan;  W. 
A.  Post,  Judge. 

Action  between  J.  C.  Newman  and  Mollie 
Redwlne.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

J.  (X  Newman,  W.  L.  Stallings,  and  W.  6. 
Poet,  all  of  Newnan,  for  plaintiff  in  error. 
Wm.  T.  Atkinson,  of  Newnan,  for  defendant 
in  error. 

BLOODWORTH,  J.    Affirmed. 

BROXLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


TURNER 


(22  Oa.  App.  408) 

V.    DAVISON-PAXON-STOEnBS 
CO.     (No.  9429.) 

(Court  of  Appeals  of  Georgia,  Dlvlsiofi  No.  1. 

May  17,  19ia) 

(Syllabus  (y  the  Court.) 

1.  Malicious    Pbosecution    ^=»56,    64(^  — 
Pbobablb  Cause— Bubokn  of  Pbooi^Bvi- 

nSNCE. 

In  a  suit  for  damages  on  account  of  an  al- 
leged malicious  prosecution,  the  burden  is  upon 
the  plaintiff  to  show  that  the  prosecution  was 
instituted  without  probable  cause.  The  undis- 
puted evidence  in  this  case  discloses  that  this 
burden  was 'not  carried  by  the  plaintiff.  Aside 
from  anything  else,  the  alleged  agreement  on 
the  part  of  the  defendant  to  accept  a  portion 
of ^  the  amount  due  by  the  plaintiff  on  account 
of*  certain  worthless  checks  transferred  by  her 
to  the  defendant  in  purchasing  merchandise 
for  cash,  and  to  extend  the  time  of  payment  on 
the  balance  due,  was  not  affirmatively  shown 
by  any  testimony  to  have  been  made  in  behalf 
of  the  defendant  by  any  agent  or  person  vested 
with  authority  to  extend  credit  or  to  effect 
such  an  agreement;  and  in  view  of  the  dis- 
tinct denial  of  such  auUiority  by  the  alleged 
agent,  and  in  the  absence  of  any  circumstances 
tending  definitely  to  contradict  his  evidence, 
there  was  nothing  to  show  a  want  of  probable 
cause,  which,  even  under  the  testimony  of  the 
plaintiff,  otherwise  existed. 

2.  DiBECTBO  Vebdict. 

The  trial  judge  did  not  err  in  directing  a 
verdict  in  favor  of  the  defendant,  for  no  other 
verdict  could  have  been  legally  readied  under 
the  testimony. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  M.  R«  Turner  against  the  Davi- 
son-Paxon-Stokes  Company.  Judgment  for 
defendant  upon  a  directed  verdict,  and  plain- 
tiff brings  error.    Affirmed. 

Hughes  Roberts,  of  Atlanta,  for  plaintiff 
in  error.  Dougias  &  Douglas  and  Harrison 
Jones,  all  of  Atlanta,  for  defendant  in  error. 

'WIADE,  C.  J.     Judgment  affirmed. 
JENKINS  and  LUKE,  JJ.,  concur. 
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(22  Ga.  App.  411) 

BECK  T.  ARMOUR  FERTILIZER  WORKS. 

(No.  9402.) 

(Court  of  Appeals  of  Georgia,  Divisioii  No.  2. 

May  17,  19ia) 

iSyllahiu  by  the  Court.) 

Affibmancb  of  Judqmsnt. 

There  13  no  merit  in  any  of  the  grounds  of 
the  amendment  to  the  motion  for  a  new  trial, 
the  evidence  authorized  the  verdict,  and  the 
judgment  is  affirmed. 

Error  from  Superior  Court,  Murray  Coun- 
ty;   M.  O.  Tarver,  Judge. 

Action  between  E.  H.  Beck  and  Armour 
E^rtllizer  Works.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

E.  H.  Beck,  of  Chatsworth,  and  W.  E. 
Mann,  of  Dalton,  for  plaintiff  in  error.  King 
&  Starr,  of  Chatsworth,  for  defendant  in 
error.  ^ 

BLOODWORTH,  J.    Affirmed. 

BROYIiES,  P.  J.,  and  BLARWEIiL,  J^  con- 
cur. 

(22  Ga.  App.  397) 

REED  T.  WEST  LOAN  &  TRUST  CO. 

(No.  9231.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  17, 1918.)       , 

(SylUibus  by  the  Court,) 

1.  B11X8  AND  Notes  ^=9342,  370— Bona  Fide 
PuBGHASEBB— Defenses  —  Failubs  of  Con- 

SIDEBATION. 

The  transferee  of  a  note  given  for  an  ag- 
gregate sum  due  on  a  day  named  therein,  but 
providing  by  its  terms  for  payment  in  monthly 
installments  covering  a  considerable  period  of 
time  thereafter,  acquires  it  without  noticle, 
where  the  past-due  installments  do  not  appear 
to  be  in  arrears  at  the  time  of  the  transfer.  Con- 
sequently the  defense  of  failure  of  considera- 
tion cannot  be  interposed  by  the  maker  against 
such  a  transferee. 

2.  cobpobations  ^=>42s(10)  —  constbuctiye 
Notice— Knowledge  of  Pbesident. 

"A  corporation  is  not  to  be  charged  with 
notice  of  facts  of  which  its  .president  acquires 
knowledge  while  dealing  in  his  private  capacity 
and  in  his  own  behalf  with  third  persons)  nor 
is  knowledge  on  his  part  thus  acquired  impu- 
table to  the  corporation  when,  acting  through 
another  official,  it  deals  with  him  at  arm*s 
length  as  with  any  other  individual  representing 
liimself  alone."  People's  Bank  v.  Exchange 
Bank,  116  Oa.  820,  4S  S.  E.  269,  94  Am.  St 
Uep.  144(3).  The  alleged  knowledge  of  the  pres- 
ident of  the  transferee  corporation  therefore 
could  not  be  imputed  to  the  corporation  itself 
in  this  case. 

3.  Bills  and  Notes  <S='537(6)  —  Actions  — 
Evidence— Dibection  of  Vebdict. 

The  trial  judge  did  not  err  in  excluding  the 
evidence  relative  to  a  failure  of  consideration, 
and  in  thereafter  directing  a  verdict  for  the 
plaintiff  as  a  bona  fide  purchaser  for  value  and 
without  notice. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  the  West  Loan  &  Trust  Company 
against  Jerry  Reed.  Judgment  for  plalntifit, 
and  defendant  brings  error.    Affirmed. 


W.  B.  Mebane,  of  Borne,  for  plaintiff  in 
error.  G.  W.  Sharp  and  Nathan  Harris,  both 
of  Rome,  for  deftodant  In  error. 

WADE,  C.  J.  A.  S.  West,  as  payee,  trans- 
ferred, without  recourse,  to  the  West  Loan 
&  Trust  OomiMiny,  a  corporation,  the  follow- 
ing note,  on  which  the  transferee  later  sued 
to  judgm^it: 

"Rome.  Oa.,  Oct.  8»  190a 

"October  30th,  after  date,  we  jointly  and  sev- 
erally promise  to  pay  A.  S.  West,  or  order, 
$826.00,  Bight  Hundred  Twenty-Five  «*/ioo 
Dollars,  at  t£e  Citizens'  Bank  of  Rome,  Georgia, 
for  value -received,  with  interest  at  8  per  cent 
per  annum  after  date.  If  this  note  after  its 
maturity  is  placed  in  the  hands  of  an  attorney 
at  law  for  collection,  we  agree  to  pay  10  per 
cent  on  the  principal  and  interest  as  attorney's 
fees  and  all  other  expense  of  collection,  waiv- 
ing all  rights  of  exemption  or  homestead  given 
under  the  laws  of  Georgia  and  the  United  States. 
It  is  agreed  that  this  note  may  be  paid  at  the 
rate  of  $8.50  per  month  beginning  October  30th; 
failure  to  make  any  payment  when  due  thereby 
operating  to  make  due  and  collectable  the  whole 
unpaid  balance.  [Signed]    Jerry  Reed." 

To  the  plaintlfTs  petition  the  defendant 
filed  a  demurrer  calling  for  the  exact  date 
of  the  transfer  of  the  note,  and  by  amend- 
ment it  was  alleged  that  the  transfer  was 
made  on  February  14,  1912,  The  record  dis- 
closes that  West,  the  transferor,  was  presi- 
dent of  the  transferee  corporation  at  the  time 
of  the  transfer.  The  defendant  set  up  fail- 
ure of  consideration,  and,  In  order  to  sus- 
tain that  defense,  contended  that  the  trans- 
feree bought  the  note  after  it  became  due, 
and  also  that  the  transferee,  through  its 
president,  the  transferor,  knew  of  the  fail- 
ure of  consideration,  and  consequently  the 
transferee  was  not  a  bona  fide  purchaser  for 
value  without  notice.  The  only  evidence  In- 
troduced to  show  the  failure  of  consideration 
was  the  testimony  of  the  defendant  himself, 
which  upon  timely  objection  was  ruled  out 
and  thereupon  the  court  directed  a  verdict 
for  the  plaintiff.  The  defendant  brought 
the  case  to  this  court,  without  a  motion  for 
a  new  trial,  and  In  hia  bill  of  exceptions  as- 
signs error  upon  the  direction  of  the  verdict 
and  upon  the  exclusion  of  the  evidence  of 
the  defendant  as  to  failure  of  consideration. 

It  is  obvious  from  this  brief  review  of  the 
facts  that  the  case  necessarily  hinges  upon 
the  question  w*hether  or  not  the  transferee 
was  a  bona  fide  purchaser,  for  value,  and 
without  notice.  Where  a  note  is  transferred 
before  maturity,  the  presumption  Is,  if  the 
contrary  is  not  shown  by  competent  evidence, 
that  the  transferee  Is  a  bona  fide  holder  for 
value  and  without  notice.  No  evidence  was 
introduced  to  overcome  this  presumption. 
The  position  taken  b^r  the  defendant  that 
the  transferee  did  not  purchase  the  note  un- 
til approximately  two  years  after  It  became 
due  is  without  merit,  since  the  petiti(m  as 
amended,  as  well  as  the  evidence  of  the 
transferor,  shows  that  the  note  was  due  Oc- 
tober 30,  1908,  and  that  the  transfer  was  not 
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made  until  February  14,  1912.  It  Is  true 
the  note  Is  dated  October  8,  1908,  and  con- 
tains the  provision  that: 

"October  30th,  after  date,  wejointly  and  sev- 
erally promise  to  pay  to  A.  S.  West,"  etc. 

However,  a  consideration  of  the  note  in 
its  entirety  discloses  in  the  body  thereof: 

"It  is  agreed  that  this  note  may  be  paid  at 
the  rate  of  $8.50  per  month  beginning  October 
30th ;  failure  to  make  any  payment  when  due 
thereby  operating  to  make  due  and  collectable 
the  whole  unpaid  balance." 

Manifestly  it  was  not  the  intention  of  the 
parties,  that  the  note  should  mature  on  the 
30t^;i  of  October,  1908,  but  that  beginning  on 
that  date  it  should  be  paid  in  monthly  in- 
stallments of  $8.50  until  paid  in  full,  the 
failure  to  pay  any  of  the  installments  operat- 
ing to  make  the  note,  at  the  option  of  the 
payee,  due  and  the  entire  unpaid  balance 
collectable  at  law.  As  stated  above,  there 
was  no  evidence  whatever  to  show  that  the 
defendant  was  in  arrears  in  the  payment  of 
any  of  the  installments  before  the  transfer 
of  the  note,  and  the  transferee  was  there- 
fore a  bona  fide  purchaser  before  maturity 
for  value  and  without  notice. 

[1]  The  transferee  having  taken  before 
maturity,  the  court  properly  excluded  the 
evidence  of  the  maker  of  the  note  which  at- 
tempted to  set  up  the  defense  of  failure  of 
consideration. 

[2]  The  further  contention  of  the  defend^ 
ant,  that  the  transferee  was  bound  by  the 
knowledge  of  the  transferor,  since  he  was 
president  of  the  coi'poration  at  the  time  the 
transfer  was  made,  is  likewise  without  mer- 
it. The  •  well-recognized  principle  of  law,  up- 
on which  this  contention  is  apparently 
based,  that  a  corporation  is  presumed  to  be 
charged  with  notice  of  all  material  facts  of 
which  its  president,  or  any  other  agent  au- 
thorized to  act  in  its  behalf,  may  have  ac- 
quired in  regard  to  the  particular  business 
at  hand,  is  not  applicable  to  the  case  under 
review,  since  the  uncontradicted  positive  evi- 
dence of  the  transferor  is  that  one  Mayer- 
hardt  and  one  Rowell  were  present  repre- 
senting the  corporation  in  the  transaction 
when  the  transfer  was  made.  The  interest 
of  the  transferor  was  adverse  to  that  of  the 
transferee,  and  the  parties  were  dealing  at 
arm's  length.  The  rule  appears  to  be  uni- 
versal that,  where  the  Interest  of  the  offi- 
cer selling  is  adverse  to  that  of  the  purchas- 
ing corporation,  notice  to  the  officer  is  not 
notice  to  the  oorporation.  In  People's  Bank 
V.  Exchange  Bank,  116  Ga.  820,  43  S.  E.  209, 
94  Am.  St  Rep.  144  (3),  it  is  held: 

"A  corporation  is  not  to  be  charged  with  no- 
tice of  facts  of  which  its  president  acquires 
knowledge  while  dealing  in  his  private  capacity 
and  in  his  own  behalf  with  third  persons ;  nor 
is  knowledge  on  his  part  thus  acquired  imputa- 
ble to  the  corporation  when,  acting  through 
another  official,  it  deals  with  him  at  arm's 
length  as  with  anv  other  individual  represent- 
ing himself  alone. 


See,  also,  Pursley  v.  Stahley,  122  Ga.  362, 
50  S.  El  139;  Georgia  Milk  Producers*  As- 
sociation V.  Crane,  137  Ga.  50,  72  S.  E.  .414. 
The  Court  of  Appeals,  in  following  the  Su- 
preme Court  rulings  on  this  subject,  states 
the  principle  thus: 

"It  is  well  settled,  of  course,  that  ordinarily 
a  corporation  is  presumed  to  have  notice  of  any 
material  fact  disclosed  to  any  agent  authorized 
to  act  in  its  behalf  in  the  peculiar  circumstances 
or  with  reference  to  the  particular  business  or 
undertaking  at  hand.  It  is  equally  well  settled, 
as  an  exception  to  this  rule,  that  where  a  di- 
rector or  other  officer  of  a  corporation  is  deal- 
ing in  his  own  behalf  or  in  conjunction  with 
others  in  making  a  contract  with  the  corpora- 
tion, he  becomes  an  adverse  party,  and  notice 
to  him  is  not  notice  to  the  corporation."  Wallis 
V.  Heard,  16   Ga.App.  802,  803,  86  S.  E.  391, 893. 

The  case  at  bar  comes  squarely  within  the 
exception  to  the  general  rule  referred  to  iu 
the  quotation  immediately  above,  and  the 
cases  of  Brobston  v.  Pennlman,  97  Ga.  527, 
25  S.  E.  350,  Morris  v.  Georgia  Loan  Co., 
109  Ga.  12.  34  S.  E.  378,  46  L.  R.  A.  506, 
Fouche  V.  Merchants*  National  Bank,  110 
Ga.  827,  36  S.  E.  256.  and  Singleton  v.  Bank 
of  Monticello,  113  Ga.  528,  38  S.  B.  947,  are 
not  in  conflict  with  anything  here  ruled, 
since  the  decision  in  each  of  those  cases  is 
based  upon  the  general  rule  that  a  corpora- 
tion which  seeks  to  enforce  for  its  benefit  a 
contract  made  in  its  behalf  by  one  of  its 
officers  is  in  law  chargeable  with  notice  of 
whatever  he  knew  at  the  time  the  contract 
was  entered  into.  So  also  in  some  of  those 
cases  the  party  having  an  adverse  interest 
represented  himself  as  seller,  and  also  rep- 
resented the  corporation  as  its  sole  purchas- 
ing agent,  a  thing  which  the  law  does  not 
permit,  whereas  in  the  case  under  consid- 
eration there  was  no  evidence  whatever  to 
the  effect  that  the  transferor  was  both  the 
seller  and  the  buyer.  None  of  those  cases, 
therefore,  have  any  bearing  upon  the  case  In 
hand. 

[3]  The  trial  court  therefore  did  not  err 
in  excluding  the  evidence  relative  to  a  fail- 
ure of  consideration,  and  in  thereafter  di- 
recting a  verdict  in  favor  of  the  plaintiff, 
who  was  a  bona  fide  purchaser  for  value  and 
without  notice. 

Judgment  affirmed. 

JENKINS  an^  LUKE,  JJ.,  coDCur. 


(22  Ga.  App.  410) 

JONES  et  al.  v.  FUNSTON.     (No.  9596.) 

(Court  of  Appeals  of  Georgia.    Division  No.  L 

May  17.  1918.) 

(SyUahus  by  the  Court.) 

1.  Replevin    ^=>128  — Bail   Troveb  — Suit 
ON  Condemnation  Bond  —  Case  Distin- 
guished. 
Where  personal  property  is  recovered  in  a 
bail  trover  action,  and  no  alternative  judgment 
is  rendered,  and  thereafter  the  defendant  sues 
out  a  writ  of  certiorari,  giving  the  usual  con- 
demnation bond,  and   at  the   hearing  the  cer- 
tiorari is  dismissed  for  want  of  legal   notice. 
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and  judgment  is  rendered  against  the  plaintiff 
and  his  surety  on  the  certiorari  bond  for  the 
cost  of  the  proceeding  only,  suit  on  the  bond  may 
thereafter  be  instituted  against  the  principal 
and  the  surety  for  the  value  of  the  property  re- 
covered in  the  original  trover  action,  to  be  as- 
certained by  proof,  where  the  property  itself 
cannot  be  found  to  answer  the  judgment  there- 
for, or  has  been  destroyed  or  has  ceased  to  ex- 
ist See,  in  this  connection,  Civ.  Code  1910,  S 
5205. 

(a)  The  case  of  Franklin  v.  Kriegshaber,  114 
Ga.  947.  41  S.  E.  47.  relative  to  the  Uability  of 
a  surety  on  a  supersedeas  bond  executed  where 
a  bill  o£  exceptions  was  sued  out  to  the  Supreme 
Oourt.  and  the  case  of  Bryan  v.  Simpson.  92 
Ga.  307, 18  S.  E.  547.  and  similar  cases  relative 
to  the  proper  judgment  to  be  returned  on  an 
appeal  bond  in  a  claim  case,  have  no  rdevancy 
to  the  question  raised  in  this  case. 

2.   OVEBBULINQ   GeNEBAL  DeMUBBBB. 

The  trial  court  did  not  err  in  overruling  the 
general  demurrer. 

Error  from  City  Ctourt  of  HinesvlUe;  W* 
O.   Hodges,   Judge. 

Action  between  Manry  Jones  and  others 
and  Florence  Funston.  Judgment  for  the 
latter,  and  the  former  bring  error.    AflBrmed. 

N.  J.  Norman,  of  Savannah,  for  plaintiffs 
in  error. 

■ 

WADE,  0.  J.  Judgment  affirmed. 
JENKINS  and  LUKE,  JJ.,  conoar. 


(22  Ga.  App.  307) 

SUTTON  et  aL  v»  GRINER  et  ^.    (No.  9220.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  15,  191&) 

fSyildbttt  hy  the  Court  J 

1.    SHEBirFS    AND    CONSTABLES    ^»1®9 — SUIT 

ON  Boni^-^Pbesuhftion  and  Bubden  OF 
Pboof. 
While  in  this  suit  on  the  bond  of  a  deputy 
sheriff  for  failure  to  execute  final  process,  the 
presumption  was  that  the  plaintiffs  were  dam- 
aged and  the  burden  was  upon  the  defendants 
to  mitigate  the  damages  or  show  that  the  plain- 
tiffs were  not  injured  by  the  breach  of  official 
duty,  this  burden  might  be  shifted,  and  the 
presumption  be  rebutted  "by  proof  of  facts  miti« 
gating  the  plaintifiTs  damages,  or  by  showing 
that  the  money  could  not  have  been  collected 
on  the  fi.  fa.  by  the  exercise  of  reasonable  dili- 
gence." Beck  ^  Gregg  Co.  v.  Knight,  121  Ga. 
287,  290,  48  S.  E.  930,  931,  3  I*  R.  A.  (N.  S.). 
420,  2  Ann.  Gas.  9,  and  cases  there  cited. 
2.  Shebiffs  and  Constables  ^=9125(1),  160 
^SuiT  against  Shebiff  ^nd  Bondsmen- 
Defenses. 
In  a  rule  against  a  sheriff  for  failure  to 
levy  executions  on  property  shown  to  have 
been  in  the  possession  of  the  defendant,  and  so 
likewise  in  a  suit  against  him  and  his  bonds- 
men for  a  like  dereliction  of  duty,  it  may  be 
shown,  by  way  of  defense,  as  rebutting  the 
presumption  of  injury  sustained  by  the  plain- 
tiff, **that  the  property  in  the  possession  of 
the  defendant  belonged  to  some  one  else.^' 
Cowart  V.  Dunbar  &  Co.,  56  Ga.  418.  It  is 
likewise  ''competent  for  a  sheriff,  in  defense  to 
a  rule  brought  against  him  for  such  neglect, 
to  show  that  the  property  levied  on  was  not 
subject  to  the  execution.**  Brannon  v.  Barnes, 
111  Ga.  850,  36  S.  E.  689(2).  See,  also.  Wilkin 
V.  Amer.  F.  L.  Co.,  106  Ga.  182,  32  S.  B.  135 ; 
Smith  V.  West,  134  Ga.  11,  13,  67  S.  E.  405. 


8.  Assionuents  of  E&bob— Ruung  on  Mo- 
tion FOB  New  Tbiai*. 
In  the  light  of  the  entire  record,  there  is 
no  such  substantial  merit  in  any  of  the  special 
assignments  of  error  as  to  require  a  reversal, 
and  the  trial  judge  did  not  err  in  overruling  the 
motion  for  a  new  triaL 

Error  from  Sai)erior  Court,  Berrien  Oonn- 
ty;   W.  E.  Thomas,  Judge. 

Action  between  T.  H.  T.  Sutton  and  othera 
and  J.  B.  Grlner  and  others.  Judgment  for 
the  latter,  motion  for  new  trial  overmled, 
and  the  former  bring  error.    Affirmed. 

Hendricks,  Mills  &  Hendricks^  of  NashviUe^ 
for  plaintiffs  in  error.  W.  D.  Buie,  J.  O. 
Smith,  and  C.  A.  Christian,  all  of  Nashyille^ 
for  defendants  in  error. 

WADE,  C.  J.     Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Oa.  App.  aSi) 

McQueen  v.  fisher.  (No.  9214.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  17, 1918.) 

(Syllabus  hy  the  Court.) 

L  Guabdian  and  Wabd  ^=>30(3)— Contbacts 
OF  Guabdian— Appboval  of  Obdinabt. 
Without  the  approval  of  the  ordinary,  a  con- 
tract entered  into  by  one  as  guardian  of  the 
property  of  his  ward  to  pay  another  for  the 
maintenance  and  education  ot  the  ward  cannot 
Bupport  a  judgment  binding  the  corpus  of  the 
ward's  estate. 

2.  Guabdian  and  Wabd  <8=»13a— Actions- 
Judgment  Against  Wabd's  £k3TATE. 

Where  it  is  admitted  that  there  was  no  such 
order,  and  where  the  evidence  fails  to  show  that 
there  were  at  any  time  any  profits  of  8u<^ 
estate  in  the  hands  of  the  guardian,  a  verdict 
and  judgment  against  all  the  property  of  the 
ward  s  estate  is  illegal  and  cannot  stand. 

3.  Set- Off  and   Countebclaim  ®=:»46<1)  — 
Claims  in  Diffebent  Capacities. 

In  a  snit  against  one  as  guardian  of  the 
property  of  his  ward's  estate,  it  is  not  error 
for  the  trial  judge  to  strike  a  plea  setting  off  an 
individual  liability  claimed  against  the  plaintiff. 

4.  Guabdian  and  Wabd  ^=>122  —  Actions 
Against  Ouabdian— Set-Ofi^-Bvidknce. 

In  such  a  suit,  where  a  plea  sets  off  a  note 
showing  on  its  face  that  it  is  an  individual  lia- 
bility of  the  plaintiff  to  the  guardian,  but  alleges 
that  the  amount  represented  by  the  note  was 
money  of  the  ward,  and  that  it  was  loaned  as 
such,  it  is  not  error  to  exclude  evidence  proffer- 
ed to  support  the  plea ;  nor  is  it  error  to  refuse 
to  admit  the  note  in  evidence,  upon  objectfon 
that  there  was  no  authority  on  the  part  of 
the  guardian  to  make  the  loan  of  the  ward's 
money. 

Error  from  City  Court  of  HlnesvIIle;  W. 
C.  Hodges,  Judge. 

Action  by  A.  B.  Fisher  against  N.  McQueen, 
guardian  of  the  prot>erty  of  Herbert  Cedl 
and  another,  minors.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Iteversed. 

Melville  Price,  of  Lndowlcl,  and  Edwin  A. 
Cohen,  of  Savannah,  for  plaintiff  In  error. 
O.  C.  Darsey,  of  Hinesvllle,  for  defendant  in 
error. 


■■■■   "      '    _■■■  I    .  l,^ I     ■■■    i    ^ I    »  .Ml,..  I        ,   ■ 
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LUKE,  3.  in  llils  Is  a  suit  for  $1,44#, 
and  int^est;  brought  by  Fisher  against  Mc- 
Queen, as  guardian  of  the  property  of  Her* 
bert  Cecil  and  Macolm  Johnston  Moody,  mi- 
nor wards,  upon  an  oral  contract  whereby 
McQueen  as  such  guardian  agreed  to  pay 
Fisher  $368  per  annum  for  the  care,  school- 
ing, and  maintenance  of  the  wards,  this  sum 
representing  the  interest  at  S  per  cent  per 
annum  on  $4,600  of  their  money  in  the  pos* 
session  of  McQueen  as  guardian  at  the  date 
of  the  contract.  The  defendant  denied  the 
contract  and  all  liability  thereunder,  and 
filed  pleas  of  set-off,  which  are  sufladently 
dealt  with  in  the  headnotes.  As  there  was 
no  demurrer  to  the  petition,  and  no  objec- 
tion was  Interposed  to  any  of  the  evidence 
adduced  to  prove  the  contract  sued  on,  we  do 
not  deem  it  necessary  to  decide  whether 
the  contract  was  invalid  as  pleaded,  and  will 
direct  our  Inquiry  to  the  question  whether, 
under  the  law,  the  evidence  supports  the  ver- 
dict and  Judgment. 

Civil  Code  1910,-  {  305^^  clearly  makes  it 
the  duty  of  the  guardian  "^to  protect  and 
maintain,  and,  according  to  the  circumstanc- 
es of  the  ward,  to  educate  him.**  Section 
3C74  is  as  follows: 

**The  guardian  cannot  borrow  money  and 
bind  his"  ward's  property  'therefor ;  nor  can  he 
by  any  contract  other  than  those  specially  al- 
lowed l?i[  law,  bind  his  ward's  property,  or  cre- 
ate any  lien  thereon."   . 

This  last  section  of  the  Code  Inhibits  the 
making  by  the  guardian  of  all  contracts  bind- 
ing  the  ward's  property,  except  those  spe- 
cially allowed  by  law.  A  contract  such  as 
the  one  on  which  this  suit  was  based  is  not 
one  of  the  excepted  contracts,  and  is  invalid, 
unless,  as  contended  by  the  defendant,  it 
can  be  sustained .  under  sections  3058  and 
3060  of  the  Civil  Code.  Section  3060  is  as 
follows.: 

"Every  guardian  shall  be  allowed  all  reason- 
able disbursements  and  expenses  suitable  to  th^ 
cirenrostaDces  of  the  orphan  committed  -to  his 
care.  But  the  expenses  of'  maintenaace  and 
education  must  not  exceed  the  annual  prpfita  of 
the  estate,  except  by  the  approval  of  the  ordi- 
nary previously  granted.  The  ordinary  may, 
in  his  discretion,  allow  the  corpus  of  the  estate, 
in 'Whole  or  in  part,  to  be  used  for  the.educa-; 
tion  and  maintenance  of  the  ward.'* 

It  was  neither  alleged  nor  protved.thatithe 
ordinary  at  any  time  approved  the  contract 
Patently,  then»  in  no  event  could  there,  be 
any  encroachment  upon  the  corpus  of  the 
estate. 

The  petition  clearly  declared  on  a  contract 

made  by  the  guardian  In  his  capacity  as 

guardian  of  the  property  of  his  wards:    The 

verdict  was: 

**We,  the  jury,  find  for  plaintiff  $1,449  as  prin- 
cipal and  $169.05  as  interest." 

The  court  rendered  a  Judgment  against  N. 
McQueen  "as  guardian  o^  his  wards'*  for 
"the  above-stated  sums,  •  ♦  •  to  be  lev- 
ied on  the  goods,  chattels,  lands,  and'  tene- 
ments of  said  N.  McQueen  as  guardian  of 


s^id  wards,  or  that  may  hereafter  come'  into 
his  hands,  as  guardian  aforesaid  as  the  prop- 
erty of  said  wards." 

[t,  2]  Under  the  pleadings,  the  terdlct  Is 
against  the  corpus  of  the  estate;  the  judg- 
ment clearly  created  a  lien  upon  It;  and  if 
such  corpus  could  be  fbund,  an  execution 
based  upon  this  judgment  could  be  levied 
upon  It,  and  so  subject  it  to  the  satisfaction 
of  the  contract  sued  on.  Certainly  this 
would  be  contrary  to  the  spirit  and  letter  of 
the  law  as  contained  in  section  3060,  Supra, 
making  the  approval  of  the  ordinary  a  pre- 
requisite to  any  encroadiment  upon  the 
wards'  estate,  and  the  verdict  and  judgment 
are  contrary  to  the  law,  and  so  must  fall. 

[31  Again,  the  record  discloses  that  it  was 
neither  pleaded  nor  proved  that  the  interest 
of  8  per  cent,  claimed  under  the  contract  de- 
clared on  was  in  the  hands  of  the  guardian 
at  the  time  of  the  making  of  the  contract,  or 
subsequently.  Nor  did  the  evidence  show 
that  there  were  at  any  time  any  profits  from 
any  source  in  the  possession  or  control  of 
the  guardian.  As  far  as  the  evidence  went 
in  this  regard  was  to  show  that  at  the  date 
of  the  contract  $4,600  of  the  wards'  money 
was  In  the  possession  of  the  guardian,  and 
that  interest  on  that  sum  at  the  rate  of  8 
per  cent,  per  annum  was  to  be  paid  Fisher 
for  the  care,  schooling,  and  maintenance  of 
the  wards.  It  is  true^tl^o  verdict  of  the  jury 
sustained  the  allegations  of  the  petition  knd 
verified  the  evidence  adduced  to  prove  these 
allegations,  but  it  is  equally  true  that  its 
rendition  did  not  import  or  supply  necessa- 
ry pleading  that  was  lacking,  or  essential 
evidence  that  was  wanting.  In  tibe  absence 
of  the  approval  of  tti«  ordinary  iOf  aoy  en- 
croachment upon  the  corpus  of  the  wards' 
estate,  only  the  prbfits  could  be.  used  to  pay 
fo9  the  jnaintehance .  and.  schopllng  of  the 
\Yards,'and  we  think  f hat,  in  order  to  sustain 
the  verdict  and  judgmept  rendered.  It  would 
at  least  have  been  necessary  to  show  that 
there  were  such  profits.  This  the  evidence 
failed  to  do,  and  lor  this  reason  the  verdict 
and  judgment  are  contrary  to  law  and  with- 
out, evidence  to,  support,  them.  The  cotort 
erred  in  overruling  the  motJon  for  a  new 
trUL    t 

Judgment  retersed. 

iS^ADE,  0.  J.,  and  JEI^KINS,  J.,  concur. 

•     ''  ■       ■■ 

(S2  Ga.  App.  886) 

BOTto  e^  aL  v.  BOND.     (No.  94114 

(Court  oi  Appeals  of  Georgia,  Division  No.  1. 

May  16»  1918.) 

(8yllahu»  hy  the  Court.) 

1.  Bills  and  Notes  <g=»496(2),  637(5>— Pos- 
session   OF   NoTi?   Payable  to   Beabeb— 

OWNEBSBflP— PaESUMI»TION  AND  "HtJBDEN   0¥ 

Pboof— Question'' ^'B  Juby. 
A  person  in  possesision  of  a  promissory  not« 
payable  to  bearer  is  presumed  to  be  the  ownet 
thereof  until  tiie  contrary  appears.     The  btfr^ 
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den  of  rebutting  this  presumption  is  ui>on  the 
party  claiming  adversely  to  the  party  in  pos- 
session of  the  note,  and  the  issue  as  to  who 
is  the  real  owner  of  the  note  is  a  question  of 
fact  to  be  passed  upon  by  a  jury.  Gate  City 
Fire  Ins.  Co.  v.  Thornton,  5  Ga.  App.  585, 
63  S.  E.  638;  Culpepper  v.  Culpepper,  18  Ga. 
App.  182,  89  S.  B.  161. 

2.  Gifts  «@s»22— Requisites— "CowsTRUcnvK 
Deli  very'  '—Statute. 

To  constitute  a  valid  gift,  there  must  be 
the  intention  of  the  owner  to  give,  acceptance 
by  the  donee,  and  delive^y  of  the  article  given, 
or  some  act  accepted  by  the  law  in  lieu  there- 
of. Any  act  which  indicates  renunciation  of 
dominion  by  the  donor  and  the  transfer  of  do- 
minion to  the  donee  is  constructive  delivery, 
and  may  suffice  to  create  a  valid  gift.  Civ. 
Code  1910,  §§  4144,  4147. 

[Ed.  Note.— For  other  definitions,  seo  Words 
and  Phrases,  First  and  Second  Series,  Construc- 
tive Delivery ;    Gift.] 

3.  Appeal  and  Ebbob  ^=»1005(2)— Vkbdiot— 
Conclusiveness. 

There  being  evidence  to  authorize  the  ver- 
dict in  favor  of  the  defendant,  and  the  verdict 
being  approved  by  the  trial  judge,  and  there 
being  no  assignment  of  errors  of  law  which 
requires  a  reversal  of  the  judgment  overruling 
the  motion  for  a  new  trial,  the  judgment  is 
affirmed. 

Error  froin  Superior  Court,  Dawson  Coun- 
ty;  J.  B.  Jones,  Judge. 

Action  by  A.  E.  Bond  and  others,  execntors, 
against  M.  A.  Bond.  Verdict  and  Judgment 
for  defendant,  motion  for  new  trial  overrul- 
ed, and  plaintiffs  bring  error.    AfBrmed. 

A.  W.  Vandlviere,  of  Dawsonvllle,  and  O. 
J.  Lilly,  of  Dahlonega,  for  plaintiffs  In  error. 
C.  li.  Harris,  of  Cummlng,  and  Geo.  F.  Gober, 
of  Atlanta,  for  defendant  in  error. 

LUKE,  J.    Affirmed, 

WADE,  a  J.,  and  JENKINS,  J^  concur. 


Oa.  App.  888) 

LAND  TRUST  CO.  v.  MORGAN.    (No.  9ld4.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  17,  1918.) 

fSyUahua  hy  the  Court.) 

1.  VENnoB  ANn  PuBCHASEB  ^s»176— Salb  bt 
Tbact— DEnciENCT    IN    Peet^Apfobtion- 

HENT. 

Where  land  is  bargained  by  the  tract,  a 
deficiencv  in  feet  cannot  be  apportioned  unless 
the  purchaser  can  show  that  the  transaction  was 
tainted  with  actual  fraud  of  the  seller. 

(Additional  SyUahus  ly  Editorial  Staff.) 

2.  Vendob  and  Pubghaseb  ^=»176— !Sale  bt 
Tbact— DEFiciENcy  IN  Feet—Appobtion- 
hent. 

A  description  in  a  bond  for  title  to  a  cer- 
tain tract  stating  feet  along  certain  streets  and 
lots  indicated  a  sale  by  the  tract,  within  Civ* 
Ck>de  1910,  |  4122,  and  not  by  the  number  of 
feet,  which  were  not  of  the  essence  of  the  con- 
tract. 

3.  Venoob  and  Pubghaseb  ^=>65(2)— Quan- 
tity Conveyed— Covenants. 

If  the  sale  is  intended  to  be  in  gross,  the 
mere  mention  of  acres  or  feet  after  certain 
other  descriptions,  such  as  metes  and  bounds,  is 
not  a  covenant  as  to  the  quantity  to  be  cour 
veyed. 


4.  BOUNDABIES    ^s>3(3)  —  COUBSBS    ASD    DlB- 

TANCEs— Monuments. 
Where  a  deed  refers  to  well-defined  bound- 
aries or  monuments,  tiiey  must  prevail,  regard- 
less of  whatever  else  the  deed  may  contain  as 
to  courses  and  distances. 

Error  from  Superior  Court,  Fultoo  County; 
J.  T.  Pendleton,  Judge. 

Action  by  the  Land  Trust  Company  against 
Joseph  H.  Morgan.  Judgment  for  defendant 
upon  a  directed  verdict,  motion  for  new  trial 
overruled,  and  plaintiff  Jirlngs  error.  Af- 
firmed. 

C.  L.  Pettlgrew,  of  Atlanta,  for  plaintiff 
in  error.  W.  O.  WUson,  of  Atlanta,  for  de- 
fendant In  error. 

WADB;  a  J.  Joseph  H.  Morgan  sold  a 
tract  of  land  to  the  Land  Trust  Company 
for  $2,250,  and  executed  to  the  company  a 
bond  for  title,  wherein  the  land  conveyed 
was  described  as  follows: 

"A  certain  tract  or  parcel  of  land,  lying  and 
being  in  the  city  of  Atlanta  and  described  as 
commencing  on  the  north  side  of  Hunnicutt 
street  at  a  point  ninety-three  (d3)  feet  west  of 
Williams  street  and  extendins  north  along  lot 
No.  eight  (8)  ninety-two  (92)  feet;  thence  west 
along  lots  Nos.  ten  and  fifteen  (10  and  15) 
ninety-three  (93)  feet;  then  south  along  lot 
No.  seventeen  (17)  ninety-two  (92)  feet  to 
Hunnicutt  street;  thence  east  along  Hunnicutt 
street  ninety-three  (93)  feet  to  the  beginning 
point,  the  same  being  lots  Nos.  9  and  16  as  per 
plat  showing  the  suMivision  of  the  H.  C.  Thur- 
man  property  by  Bice  &  Wilson ;  said  lots  be- 
ing a  part  of  land  lot  No.  79  in  the  14th  dis- 
trict of  Fulton  county,  Georgia." 

The  vendee  paid  all  of  the  purchase  money 
except  a  small  balance.  Its  petition  against 
the  vendor  alleged,  besides  the  foregoing 
facts,  that  it  received  13  per  cent  less  land 
than  was  contracted  for,  since  an  actual 
survey  of  the  tract  sold  disclosed  that  the 
land  was  only  79  feet  deep,  whereas  the  bond 
for  title  fixed  the  depth  at  92  feet;  that  by 
reason  of  this  shortage  In  depth  there  was 
a  breach  of  the  bond  In  the  sum  of  $319.50, 
for  whidi  amount  Judgment  was  prayed.  At 
the  conclusion  of  the  evidence  for  both  sides 
the  court  directed  a  verdict  for  the  defend- 
ant. The  plaintiff  excepts  to  the  overruling 
of  Its  motion  for  a  new  trial,  assigning  error 
on  the  direction  of  the  verdict 

[1,  2]  Section  4122  of  the  Civil  Code  pro- 
vides: 

"In  a  sale  of  lands,  if  the  purchase  is  per 
acre,  a  deficiency  in  tne  number  of  acres  may 
be  apportioned  m  the  price.  If  the  sale  ii  by 
the  tract  or  entire  body,  a  deficiency  in  the 
quantity  sold  cannot  be  apportioned,"  etc. 

It  is  obvious,  therefore,  that  the  controlling 
question  presented  by  the  record  in  this 
case  is:  Does  the  description  of  the  land 
contained  In  the  bond  for  title  Indicate  a 
sale  by  the  tract,  or  a  sale  by  the  number  of 
feet?  Under  numerous  decisions  of  the  Su- 
preme Court  ahd  of  this  court,  some  of  which 
are  hereinafter  briefly  referred  to,  this  query 
is  answered  in  favor  of  a  sale  by  the  tract 
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rather  ifiAu  a  sale  by  feet  That  section 
was  not  taken  from  a  legislative  enactment 
One  of  the  earliest  cases  on  the  subject  is 
that  of  Beall  y.  Berkhalter,  26  Ga.  564  (de- 
cided in  1858,  before  the  codification  of  the 
laws  of  this  state),  holding  that: 

"Unless  the  enumeration  of  the  quantity  Is 
of  the  essence  of  the  contract,  and  not  matter 
of  description  merely,  the  covenant  of  warranty 
will  not  be  broken  by  a  defideni^  in  the  quan- 
tity of  land  conveyed.*' 

The  number  of  feet  mentioned  in  the  con- 
tract of  sale  under  review  was  merely  mat- 
ter of  description,  and  not  of  the  essence  of 
the  contract  In  Finney  v.  Morris,  116  Ga. 
758,  42  S.  E.  1020,  It  was  held  that: 

"Where  land  is  sold  by  the  tract  and  de- 
scribed in  the  conveyance  as  so  many  acres, 
*more  or  less,'  a  deficiency  in  the  number  of 
acres  actually  conveyed  to  the  purchaser  will 
not  authorize  an  apportionment  in  the  price 
agreed  to  be  paid,  if  the  purchaser  admits  that 
there  was  no  intentional  Q*aud  upon  the  part  of 
the  vendor." 

In  the  case  under  consideration  no  fraud 

was  alleged  or  proved.    The  case  of  Kendall 

y.  Wells,  126  Ga.  343,  55  S.  B.  41,  seems  to 

be  on  all  fours  with  the  case  before  us.    The 

first  headnote  of  the  decision  In  that  case 

is  as  follows: 

"A  deed  based  upon  the  express  consideration 
of  $371  described  the  land  conveyed  as  follows: 
*A  certain  tract  of  land  in  the  8th  land  district 
of  Colquitt  county,  Ga.,  known  and  described 
in  the  plan  of  said  Eighth  district  .as  part  of 
west  half  of  land  lot  No.  85,  containing  fifty 
(50)  acres,  in  the  southwest  comer  of  said  lot 
85,  and  bounded  as  follows,  to  wit:  Commenc- 
ing on  the  south  line  of  said  lot  85,  on  the  west 
side  of  Georgia  Northern  Railway  Company 
railroad  and  100  feet  from  the  center  of  the  rail- 
road track,  and  running  west  84  chains  along 
eaid  land  line  to  the  southwest  comer  of  said 
lot  85;  thence  north  along  west  land  line  said 
lot  85  13  dialns  to  stake ;  thence  east  25  chains 
to  within  100  feet  Georgia  Northern  Railway 
track  to  a  stake;  thence  south  aloog  said  right 
of  way  to  place  of  commencing.'  Held,  that 
this  was  a  conveyance  of  land  by  the  tract  and 
not  by  the  acre.'* 

See,  also,  Williams  v.  Smith  Bros.,  135  Ga. 
335,  69  S.  E.  480;  Goette  v.  Sutton,  128  Ga. 
179,  57  S.  E.  308;  Montgomery  v.  Robertson, 
134  Ga.  66,  67  S.  E.  431;  White  v.  Adams, 
7  Ga.  App.  764,  68  S.  E.  271;  Parker  v.  Rob- 
erts, 19  Ga.  App.  270.  91  S.  B.  345. 

[3]  It  will  be  observed,  from  the  decisions 
cited,  that  the  difficulty  arises  in  determin- 
ing whether  or  not  the  sale  Is  by  the  tract 
or  by  the  acre  or  feet  If  the  sale  is  intended 
to  be  in  gross,  the  authorities  are  unani- 
mous in  holding  that  the  mere  mention  of 
acres,  or  of  feet  (as  in  the  case  under  con- 
sideration), after  certain  other  description, 
such  as  metes  and  bounds.  Is  not  a  covenant 
as  to  the  quantity  to  be  conveyed.  The  state- 
ments In  the  bond  for  title  as  to  feet  must 
therefore  be  treated  as  mere  matter  of  de- 
scription, and  not  as  of  the  essence  of  the 
contract,  and  the  purchaser  took  the  risk 
of  the  quantity,  as  there  Is  according  to  the 
record,   no  intermixture  of  fraud. 


[4]  By  reference  to  the  description  of  the 
land  in  the  bond  for  title,  quoted  above,  it 
will  be  seen  that  the  tract  was  described  as 
being  bounded  by  certain  named  lands  or 
land  lots.  It  is  well  settled  that,  where  a 
deed  refers  to  well-defined  boundaries,  the 
boundaries  or  monuments  must  prevail,  re- 
gardless of  whatever  else  the  deed  may  con- 
tain as  to  course  and  distances.  In  Harris 
V.  Hull,  70  Ga.  831,  it  was  held: 

"Courses  and  distances  and  computed  contents 
yield  to  ascertained  boundaries  and  monuments." 

Likewise  in  Ford  v.  Williams,  73  Ga.  106, 

it  was  held: 

"Where  lines  and  courses  of  an  adjoining 
tract  are  called  for  as  a  boundary  in  a  deed  or 
grant,  the  lines  of  snch  deed  or  grant  shall  be 
extended  to  them,  without  regard  to  distances, 
provided  those  lines  and  courses  are  sufficiently 
established." 

See,  also,  In  this  connection,  Leverett  v. 
BuUard,  121  Ga.  534,  49  S.  E.  591  (2).  In  the 
case  of  Georgia  R.  R.  &  Bkg.  Co.  y.  Hamil- 
ton, 59  Ga,  171,  it  was  held: 

'*When  a  deed,  referring  to  a  plat  annexed 
thereto,  shows  that  the  land  conveyed  was 
bounded  on  one  side  by  a  street,  and  on  the 
other  by  the  right  of  way  of  the  plaintiff,  the 
land  conveyed  by  the  plaintiff  to  the  defendant 
in  such  deed  prima  facie  extends  only  h-om  the 
street  to  the  right  of  way,  though  the  plat  had 
500  feet  written  thereon  as  the  distance  from 
the  street  to  the  right  of  way,  and  though  the 
distance  between  the  two  points  was  less  than 
500  feet." 

An  inspection  of  that  case  shows  that  it 
is  quite  similar  to  the  case  now  before  us  in 
the  following  particulars:  That  the  contro- 
versy was  between  the  parties  to  the  orig- 
inal transaction;  that  the  lot  was  sold  ac- 
cording to  a  plat;  that  ther  distance  of  the 
line  was  marked  on  the  plat,  and  that  the 
distance  between  certain  points  was  less 
than  that  called  for  in  the  conveyance.  The 
decision  in  that  case  has  never  been  overrul-. 
ed,  modified,  or  criticized.  We  hold,  there- 
fore, that  the  sale  in  the  instant  case  was 
by  the  tract  or  in  gross,  and  not  by  the  acre 
or  feet,  and  consequently  that  the  deficiency 
in  feet  could  not  be  apportioned. 

Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 

(22  aa.  App.  294) 

SOUTHERN  RY.  CO.  v.  WOMACK. 
(No.  0461.) 

(Court  of  Api)eals  of  Creorgia,  Division  No.  2. 

May  14,  1918.) 

(SyUabuB  hy  the  Courts) 

New  Trial  <&»74,  76(3?)— Gbounds— Exces- 
sive Vebdict. 
In  cases  of  personal  torts,  where  the  ver- 
dict returned  is  greatly  disproportioned  to  tJie 
injury  proved,  courts  have  the  power  to  grant 
a  new  trial  on  the  in*ound  of  excessive  damages. 
From  the  nature  of  such  cases  no  fixed  rule 
can  be  established  upon  this  subject ;  but  when, 
from  the  unreason aoleness  of  the  verdict,  Uie 
conviction   is  forced   upon   the  mind   that   the 
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rale  of  fair  compensation  has  been   departed 
from,  a  new  trial  will  be  tcranted. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Suit  by  A,  p.  Womack  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
motion  for  new  trial  overruled,  and  defendant 
brings  error.     Reversed. 

Hamilton  &  Hamilton  and  C.  I.  Carey,  all 
of  Rome,  and  Maddoz,  McCamty  &  Shumate, 
of  Dalton,  for  plaintlft  In  error.  McHenry 
&  Porter,  of  Rome^  for  defendant  in  error. 

BROYLES,  P.  J.  A.  P.  Womack  brought 
suit  against  the  Southern  Railway  Company 
to  recover  damages  for  an  alleged  tort  cchu- 
mitted  by  the  conductor  of  a  passenger  train 
in  addressing  to  him  certain  *'harsh,  abrupt, 
Irritating,  and  insulting  language**  in  the 
presence  and  hearing  of  a  large  number  of 
passengers,  which  the  plaintiff  alleged  sub- 
jected him  to  grreat  humiliation  and  morti- 
flcation.  He  recovered  a  verdict  for  $750; 
and  the  defendant  excepted  to  the  Judgment 
overruling  its  motion  for  a  new  trial.  One 
of  the  special  grounds  of  that  motion  was 
that  the  amount  of  the  verdict  was  so  exces- 
sively large  as  to  Justify  the  conclusion  that 
It  was  the  result  of  bias  and  prejudice  on  the 
part  of  the  Jury. 

The  evidence  for  the  defendant  demanded  a 
verdict  in  its  favor.  The  evidence  for  the 
plaintiff  made  the  following  case:  On  Christ- 
mas Day,  1916,  the  plaintiff,  in  company  with 
four  friends,  three  of  them  being  ladies, 
boarded  a  passenger  train  of  the  defendant 
company  at  LindalQ,  6a.  The  defendant  had 
all  the  tickets  for. the  party,  and  was  the  last 
to  enter  the  coach.  One  of  the  ladies  and  the 
other  man  in  the  party  turned  one  of  the 
seats,  so  that  all  five  of  them  could  sit  facing 
each  other.  The  plaintiff  sat  down  on  the 
seat  that  had  been  turned,  and  was  riding 
backwards.  The  train  was  well  filled,  and 
the^re  were  many  ladies  and  men  in  the  car. 
When  the  conductor  came  up  to  the  party 
the  plaintiff  handed  him  the  tickets,  and 
while  punching  them  the  conductor  said  to 
the  plaintiff,  "What  did  you  turn  that  seat 
that  way  for?*'  in  Just  as  short  a  manner  as 
he  could.    The  plaintiff  replied: 

"It  was  turned  to  suit  our  convenience ;  that's 
what  they  done  it  for;  so  we  could  sit  here 
and  talk." 

The  conductor  said: 

"If  you  have  any  authority  to  turn  that  seat 
tha6  way,"  .*^how  it,  and  if  not  vou  get  up  and 
fix  it  just  like  the  balance  of  tnese  seats." 

The  plaintiff  replied: 

"I  have  been  accustomed  to  riding  on  trains 
and  cars  all  my  life,  and  seeing  seats  turned  this 
way,  and  you  are  the  first  to  object" 

.  The  conductor  relied: 

**It  don't  make  any  difference  what  you  think 
about  it,  you  get  up  from  there  end  tarn  thaf- 
seat  back  like  it  was,  or  get  off  this  traia." 

The  plaintiff  swore: 

That  the  conductor's  tone  "was  harsh.  There 
wer«  ladies  in  tba  oar.  and  two  of  the  ladies 


were  on  that  seat  with  me.  Everybody  looked 
around  at  me ;  and  I  got  up  and  turned  the  seat 
because  I  did  not  want  to  have  any  trouble. 

*  *  *  I  had  not  done  or  said  anything  to  the 
conductor  to  irritate  him  or  cause  him  to  talk 
to  me  that  way  or  in  that  manner.  ♦  •  •  He 
never  opened  his  mouth  about  rtdes;  •  *  • 
never  told  me  it  was  a  rule  of  the  company  that 
the  seat  could  not  be  turned  back  that  way: 
just  told  me  that  X  had  to  turn  it  back  like  it 
was.  *  *  *  If  the  seat  had  not  been  turned 
it  could  not  have  accommodated  any  more  pas- 
sengers. ♦  •  •  Five  of  us  occupied  the  two 
seats.  When  I  raised  up  and  turned  the  seat 
back  I  looked  around  and  saw  several  passen- 
gers looking  at  me.  They  could  bear  him  talk 
ing  all  over  the  car.  •  *  •  I  would  not  vio 
late  a  rule  if  I  know'd  it  •  ♦  ♦  If  the  la< 
dies  had  not  been  there,  I  would  not  have  tnm< 
ed  the  seat  back.  ♦  •  •  J  tamed  it  back, 
and  he  went  on.    ^    *    ^    I  am  34  years  old. 

♦  •    •    That's  the  whole  transaction. 

It  was  undisputed  in  the  evidence  that  one 
of  the  rules  of  the  defendant  company  requir- 
ed that  all  the  seats  in  Its  passoiger  cars 
should  be  turned  in  the  same  direction,  so 
that  all  the  passengers  should  have  their  fac- 
es towards  the  engine. 

In  our  opinion  this  evidence  does  not  war- 
rant a  verdict  for  $750  as  damages.  In  Geor- 
gia Southern  &  Florida  Railway  Co.  ▼.  Ran- 
som, 8  Ga  App.  277,  68  S.  R  943,  a  verdict  for 
$1,000  was  held  by  this  court  to  be  excessive. 
In  our  Judgment  the  verdict  for  $750  in  the 
instant  case  is  more  disproportionate  to  the 
wrong  suffered  than  was  the  verdict  In  the 
Ransom  Case  In  this  case,  as  was  said  by 
Chief  Judge  Hfll  in  that  case: 

"The  amount  of  the  verdict  seems  to  us  to 
be  manifestly  out  of  all  proportion  to  the  wrong, 
and  we  are  compelled  to  adopt  the  conclusion 
that  the  jury,  in  assessing  the  amount  of  dam- 
ages for  so  trivial  a  tort,  if  a  tort  at  all,  were 
influenced,  not  by  the  evidence,  but  by  some 
extraneous  fact  which  aroused  their  partiah'ty 
for  the  plaintifL  or  prejudiced  them  against 
the  defendant  *  ^  «  We  are  aware  of  the 
many  decisions  of  the  Supreme  Court  that  in 
cases  of  tort  and  personal  injury,  where  the 
damages  are  unliquidated  and  the  law  furnish- 
es no  rule  of  measurement  save  the  enlif(htened 
conscience  of  impartial  jurors  upon  the  evi- 
dence before  them,  a  verdict  will  not  be  set 
aside  and  a  new  trial  granted  upon  the  ground 
of  excessive  damages,  unless  the  amount  is  so 
unreasonable  and  excessive  as  to  evince  passion, 

Erejudice,  partiality,  corruption,  or  misappre- 
ension;  and  every  case  must  stand  upon  its 
own  particular  facts,  there  being  no  inflexible 
rule  that  can  be  laid  down  on  the  subject.  And 
while  the  question  of  damage  Is  oeculiarly  one 
for  the  jury,  both  in  the  act  complained  of  and 
any  circumstances  Of  aggravation,  yet,  where 
the  finding  is  so  excessive  as  to  justify  an  infer- 
ence of  undue  bias,  partiality,  or  prejudice  on 
the  part  6f  the  jury,  it  is  the  duty  of  the  courts 
to  interfere,  lliis  interference  by  the  court  is 
to  be  taken,  not  as  a  reflection  on  the  jury,  but 
only  as  a  recognition  of  the  well-known  fact  that 
jurors  in  some  cases  (of  which  the  present  case 
furnishes  a  type)  are  sometimes  prone  to  allow 
their  feelings  to  get  the  better  of  their  judg- 
ment" 

Under  the  above  ruling  it  is  unnecessary  to 
consider  the  other  assignments  of  error. 
Judgment  reversed. 

BLOOD  WORTH  and  HARWEILL,  JJ.»  con- 
cuf. 
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(22  Oa.  App.  366) 

DUMAS  V.  X  W.  STAFFORD  &  SON. 

(No.  9232.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  1. 

May  16,  19ia) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and.  Bbrob  ^s»1005(2>-Hu8Band 
AND  Wife  ^^286(2)  —  Actions  Against 
WiFH>— Questions  of  Fact. 

In  a  salt  upon  an  account  against  a  mais 
ried  woman,  the  question  whether  the  credit 
was  given  to  the  wife  or  to  the  hushand  is  a 
question  of  fact  for  the  jnry.  Mitchell  v. 
Treanor,  11  Ga.  324,  56  Am.  Dec.  421.  There 
was  some  evidence  to  authorise  the  verdict, 
which  ha3  the  approval  of  the  trial  jqdge»  and  it 
cannot  be  set  aside  as  being  without  evidence  to 
support  it 

2.  Appeal  and  Bbbos  ^=91078(6)  *^  Assign- 
ments OF  Ebbob— Abandonment. 

The  first  ground  of  the  amendment  to  the 
motion  for  a  new  trial,  not  having  been  argued 
in  the  brief  of  counsel  for  plaintiff  in  error,  will 
be  treated  as  abandoned. 

S.  Appeal  and  Ebbob  ^=»302(4)  —  Assign- 
ments OP  Ebbob— SuFFiciENCT. 
'*A  ground  of  a  motion  for  new  trial  con- 
taining an  extract  from  the  charge  of  the  court 
and  alleging  that  the  court  erred  in  so  charging, 
but  which  fails  to  point  out  wherein  the  excerpt 
quoted  is  erroneous,  or  why  it  should  not  have 
been  given,  or  why  different  instructions  should 
have  been  given,  presents  nothing  for  the  con* 
sideration  of  a  reviewing  court."  Callaway  ▼. 
Pearson,  21  Ga.  App.  5^,  94  S.  E.  817. 

4.  Tbial    ^sa259(l)—lNSTBucTioNs— Request 

— FOBM. 
A  request  to-  charge  must  be  in  writing,  to 
make  a  failure  to  coxnply  therewith  reversible 
error.  Broadhurst  v.  Hill,  140  Ga.  211,  78  S. 
E.  838;  Browder-Manget  Co.  v.  West  End 
Bank,  143  Ga.  736,  85  S.  E.  881 ;  Lenox  Drug 
Co.  V.  New  England  'Jewelry  Co.,  16  Ga.  App. 
476,  85  S.  E.  681.  Thus  an  assignment  of  error 
based  upon  a  refusal  of  the  court  to  give  cer- 
tain charges  as  requested  is  not  well  taken, 
where  it  falls  to  show  that  the  requests  were  in 
writing,  or  when  they  were  preferred.  Little  ¥. 
West,  145  Ga.  563,  89  S.  E.  682. 

Error  from  City  Court  of  Zebulon ;  .  B.  F. 
Dupree,  Judge. 

Action  by  J.  W.  Stafford  &  Son  against 
Mrs.  M.  L.  Dumas.  Judgment  for  plainttfT, 
and  defendant  brings  error.    Affirmed. 

H.  W.  Nalley,  of  Alamo,  for  plaintiff  In 
error.  Redding  &  Lester,  of  BamesYllle,  for 
defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(22  Ga.  App.  357) 

HENDRICKS  v.  ROGERS,  Treasurer. 

(No.  9108.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  16,  1918.) 

fByJlahun  by  the  Court,} 

Appeal  and  Ebbob  $=5»141,  653(2)— Pasties 

Appealing — Pebsonal  ob  Repbesentative 

Capacity— ExEcuTOBS— Amendment. 

Without  considering  the  various  questions 

suggested  by   the  record,   it  appears  that  the 

motion  to  set  aside  a  judgment  of  the  court  of 


ordinary  in  favor  of  Hendricks,  as  administrator 
of  a  certain  estate,  was  brought  against  Hen-  - 
dricks  individually,  a  rule  nisi  was  so  issued, 
and  judgment  was  rendered  in  his  behalf  individ- 
ually. Thereupon  the  creditor  seekinz  to  set 
aside  the  judgment  of  discharge  filed  his^  peti- 
tion  for  certiorari  against  Hendricks  individu- 
ally, and  in  the  superior  court  a  Judgment  was 
rendered  in  behalf  of  the  plaintiff  in  certiorari 
and  against  Hendricks  as  an  individual.  So 
much  appears  from  the  record.  The  writ  of 
error  to  this  court  is  brought  by  **B.  L.  Hen- 
dricks, as  executor  upon  the  estate  of  Mary 
Addle  Hendricks,*'  and  not  by  B.  Im  Hendricks 
individually,  and,  it  not  appearing  that  B.  L. 
Hendricks,  as  executor,  etc,  was  a  party  to 
the  proceeding  which  it  waa  sought  to  review, 
and  there  bemg  therefore  no  proper  partv  in 
the  proceeding  before  this  court,  the  bul  of  ex- 
ceptions must  be  dismissed.  See  Booth  v.  Saun* 
ders,  128  Ga.  33,  67  S.  B.  93;  Branch  v.  Mai- 
lory,  8  Ga.  App.  797,  70  8.  B.  177;  Central 
R.  Go.  V.  Craig,  59  Ga.  185  (2). 

(a)  There  is  nothing  in  the  record  to  show 
that  B.  L.  Hendricks  as  an  individual  is  dis- 
satisfied with  the  rulings  of  the  lower  court 
which  are  complained  of  by  B.  It,  Hendricks  as 
executor,  etc.,  nor  can  the  bill  of  exceptions  be 
so  amended  as  to  make  Hendricks  inaividually 
the  plaintiff  in  error.    Branch  v.  Mallory,  supra. 

(b)  Ordinarily  the  party  in  whose  fav(^  the 
judgment  complained  of  was  rendered  must  be 
a  party  defendant  to  a  motion  to  set  aside  the 
same,  and  while  it  is  true  that  one  acting  in 
his  individual  capacity  is  entirely  distinct  from 
the  same  person  acting  as  executor  or  adminis- 
trator, it  is  imnecessary  to  consider  in  this 
case  whether  the  motion  to  set  aside  the  judg- 
ment discharging  an  executor  waa  properly 
brought  against  mm  aa  an  individuaL 

Error  from  Superior  Court,  Bibb  County; 
H.  A,  Matbews,  Judge. 

Action  between  R.  W.  Rogers,  Treaaurer, 
and  B.  L.  Hendricks,  executor.  Judgment 
for  Rogers,  and  Hendricks  brings  error. 
Dismissed. 

C  H.  Hall,  of  Macon,  tor  plaintiff  In  error. 
Hairdeman,  Jones,  Pa^k  &  Jobuston.  and 
Harry  S.  Strozler,  all  of  Macon,  for  defend- 
ant in  error, 

WADE,  C.  J.     Writ  of  error  dismissed. 

JE^NKINS  and  LUKE,  JJ.,  concur. 


(23  Qa.  App.  279* 

PARSONS  V.  WILSON.     (No.  9239.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  14,  1918.) 

(Syllahus  hy  the  Court.) 

1.  New   Trial  ^=>18,   81— Gbounds-<1ssues 

and  bvidbnob. 
"Although  the  pleadings  may  not  present  the 
whole  issue,  yet,  if  it  be  fully  made  oy  the  evi- 
dence without  objection,  it  is  too  late,  after 
verdict,  for  the  losing  party  to  make  that  the 
ground  of  a  motion  for  a  new  trial."  Howard 
V.  Barrett,  62  Ga.  15.  See,  also,  Gainesville 
&  Northwestern  R.  Co.  v.  Galloway,  17  Ga. 
App.  702,  87  S.  E.  1093  (4),  and  cases  there 
cit^. 

(a)  There  is  therefore  no  merit  in  the  conten- 
tiou  raised  in  the  general  grounds  of  the  mo- 
tion for  a  new  trial  that  toe  verdict  was  con- 
trary to  law  because,  in  the  absence  of  any 
pleadings  to  that  effect,  testimony  was  heard 
at  the  trial  to  sustain  a  claim  of  set-off  ad- 
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•  vaQced  by  the  defendant,  for  it  appears  that  the 
testimony  offered  for  this  purpose  by  the  de- 

.  fendant  was  not  only  not  objected  to  by  the 
plaintiff,  but  he  likewise  testified  in  regard 
thereto,  denying  the  existence  of  the  defendant's 
demand.  The  issue  was  thus  presented  and 
passed  upon. 

(b)  There  was  testimony  to  support  the  yer- 
dict 

2.  New  Twal  «=»102(1)  304(1)— Nkwlt  Dis- 
oovebed  etidenclfr— guiculativb  evidbncb 
—Diligence. 
The  only  special  ground  of  the  motion  for 
a  new  trial  is  based  upon  alleged  newly  dis- 
covered evidence,  and  the  court, did  not  err  in 
declining  to  conlsider  this  evid^ice  and  refusing 
the  motion  based  thereon.  The  alleged  newly 
discovered  evidence  was  that  of  three  persons 
to  the  effect  that  the  plaintiff  was  living  in  the 
town  of  Chatsworth  during  the  early  part  of 
the  year  1916,  in  the  winter,  and  was  in  busi- 
ness there  at  that  time.  At  the  trial  the  plain- 
tiff himself  testified  that  he  '^was  in  business  in 
Chatsworth  in  the  winter''— the  same  winter— 
and  therefore  was  not  boarding  at  the  home  of 
the  defendant  It  is  apparent  that  the  alleged 
newly  discovered  evidence  is  merely  cumulative, 
since  testimony  was  beard  to  the  same  general 
effect.  Besides,  one  of  the  newly  discovered 
witnesses  makes  affidavit  that  he  was  in  busi- 
ness with  the  plaintiff  during  his  stay  in  Ohats- 
worth,  and,  this  fact  being  necessarily  known 
to  the  plaintiff,  it  is  obvious  that  he  did  not 
exercise  ordinal?  diligence  in  failing  to  discover 
this  witness  at  least* 

ESrror  from  Superior  Court,  Murray  Coun- 
ty; M.  C.  Tarver,  Judge. 

Action  by  Ben  Parsons  against  Mat  Wil- 
son. Judgment  fct  the  defendant,  motion 
for  new  trial  denied,  and  plaintiff  brings 
error.    Affirmed. 

H.  E[.  Anderson,  of  Chatsworth,  and  Mad- 
dox,  McCSamy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  Wm.  E.  Mann,  of  Dalton, 
for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(22  Oa.  App.  406) 

TERRY  v.  THOMPSON  &  BROS.,  Inc. 

(No.  8570.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

May  17,  1918.) 

(8yllabu9  hy  the  Court,} 

1.  Masteb  and  Seb^ant  ^s>107(5)  —  Safe 
Place  fob  Work— Chanob  in  Pboobbss  of 

WOBK. 

"The  general  rule  of  law  declaring  the  duty 
of  a  master  in  regard  to  furnishing  a  servant 
a  safe  place  to  work  is  usually  applied  to  a 
permanent  place,  or  one  which  is  quasi  perma- 
nent. It  does  not  apply  to  such  places  as  are 
constantly  shifting  and  being  transformed  as  a 
direct  result  of  the  servant's  labor,  and  where 
the  work  in  its  progress  necessarilv  changes  the 
character  for  saiety  of  the  place  in  whidi  it  is 
performed  as  it  progresses. 

2.  Masteb  and  Sebvant  ^ss>206,  229— Peb- 
soNAL  Injxtbt— Assumption  of  Risk— Cabe 
Requibed. 

A  servant  assumes  the  ordinary  risks  of  his 
employment,  and  is  bound  to  exercise  skill  and 
diligence  to  protect  himself. 


8.  Master  and  Sebvant  <as»258(11)— Pebson- 
AL  Injubt— Petition— Sufficibnct. 
The  trial  court  did  not  err  in  dismissing  the 
petition  on  demurrer. 

(Additional  8yUahu9  hy  Editorial  8taf.) 
4.  Pleading     ^a»214(5)— DEin7BRS»— Admis- 

BI0N8. 

A  demurrer  admits  the  facts  as  stated  in 
the  petition,  but  not  the  legal  oondusions  drawn 
therefrom  by  the  pleader. 

Error  from  Superior  Court,  Muscogee 
County;    G.  H.  Howard,  Judge. 

Suit  by  Emma  Terry  against  T.  C.  Thomp- 
son &  Bros.,  Incorporated.  From  a  judg- 
ment sustaining  a  demurrer  to  the  petition, 
plaintiff  brings  error.    Affirmed. 

McCutchen  ft  Bowden,  of  C<Humbus,  for 
plaintiff  in  error.    Battle  &  HolliSb  of  Colum-    , 
bu8y  for  defendant  in  error. 

WADE,  O.  J  In  the  bill  of  exceptions  er- 
ror is  assigned  upon  the  judgment  of  the  trial 
judge  sustaining  a  demurrer  to  the  plaintiffs 
petition  in  an  action  for  the  homicide  of  her 
son,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  in  failing  to  fur- 
nish him  a  safe  place  in  which  to  work. 
The  allegations  of  the  petition  indicate  that 
the  homicide  occurred  by  reason  of  the  fol- 
lowing facts:  That  the  deceased,  a  minor, 
was  employed  by  the  defendant  as  a  day 
laborer  in  the  construction  of  a  certain  build- 
ing, and  that  on  April  12, 1917,  the  day  of  the 
injury,  he  and  several  other  fellow  servants 
were  engaged  in  the  particular  work  of  nail- 
ing down  flooring  in  the  building;  that  the 
defendant  had  caused  to  be  placed  against 
certain  posts  or  columns  in  the  center  of  the 
building  several  very  heavy  ^^ooden  doors, 
la  an  extremely  unsafe  and  insecure  manner ; 
that  due  to  the  unsafe  and  careless  position 
of  the  said  doors  any  jar  or  jolt  incident  to 
work  being  done  near  or  adjacent  to  them 
would  cause  themtofall,  and  that  this  condi- 
tion was  known  t6  the  defendant,  but  not  to 
the  deceased;  that  while  the  deceased  was  in- 
tently engaged  in  nailing  down  the  flooring, 
the  jar  or  vibration  incident  to  his  work, 
as  .well  as  that  of  his  fellow  servants  in 
also  nailing  down  flooring  and  in  moving  a 
particular  ladder,  caused  the  doors  to  be 
precipitated  upon  him,  injuring  him  so  badly 
that  he  died  several  days  thereafter.  Other 
allegations  were  that  the  deceased  was  free 
from  fault  in  every  particular,  and  that 
his  death  was  caused  by  and  tiirough  the 
negligence  of  the  defendant.  The  petition 
concluded  by  alleging  the  following  grounds 
of  negligence:     . 

"(1)  In  not  furnishing  her  said  son  a  safe 
place  to  work;  (2)  in  furnishing  a  dangerous 
place  and  instructing  her  said  son  to  work  there- 
in ;  (3)  in  placing  said  heavy  doors  against  the 
posts  or  columns  in  such  a  position  that  said 
doors  were  dangerous  and  imsafe;  (4)  in  plac- 
ing said  doors  in  such  a  position  that  they 
would  fall  on  account  of  the  jar  of  the  working 
that  it  was  necessary  to  do  in   building  said 
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warehouse;  (S)  in  placing  said  doors  in  such 
a  neghgent  and  careless  position  that  the  work 
being  conducted  in  said  building  would  cause 
them  to  fall ;  (6)  in  injuring,  hurting,  and  kill- 
ing her  said  son/' 


» 


Having  set  forth  the  substantial  allega- 
tions of  the  petition  as  to  the  circumstances 
under  which  the  catastrophe  occurred,  we 
do  not  deem  it  necessary  to  do  more  than 
briefly  state  our  reasons  for  affirming  the 
Judgment  Sfustaining  the  demurrer  and  dis- 
missing the  petition.  Clearly,  much  that  is 
alleged  as  to  the  master's  knawledge  of  the 
conditions  existing  at  the  time  of  the  injury, 
as  well  as  to  negligence  upon  its  part,  and 
also  as  to  the  lack  of  knowledge  and  exer- 
cise of  care  upon  the  part  of  the  deceased, 
amounts  to  no  more  than  mei'e  conclusions 
of  the  pleader,  which  necessarily  depend  upon 
the  particular  facts  upon  which  these  conclu- 
sions are  based. 

[4]  It  Is  a  well-established  principle  that  a 
demurrer  admits  the  facts  as  stated  In  the 
petition,  but  not  the  legal  conclusions  drawn 
therefrom  by  the  pleader.  See  Lewis  y.  Am- 
orous, 3  Ga.  App.  60,  53,  59  S.  B.  338. 

[1-9]  Looking  to  the  petition  as  a  .whole 
(which  must  be  construed  most  strongly 
against  the  pleader).  It  is  plain  that  the 
existence  of  the  danger  incident  to  the  unsafe 
and  negligent  manner  in  which  the  doors 
were  placed  against  the  posts  was  obvious 
to  and  assumed  by  the  servant  as  an  ordinary 
risk  of  his  employment  Unquestionably  the 
duty  rested  upon  the  master  to  furnish  the 
servant  a  reasonably  safe  place  in  which  to 
work.  However,  this  rule  usually  applies  to 
a  permanent  place,  or  a  quasi  permanent 
place,  and  not  to  such  a  place  as  is  constantly 
changing  or  shifting  as  a  direct  result  of 
the  servant's  labor.  In  the  case  of  Holland 
T.  Durham  Ck)al,  etc.,  Co.,  131  Ga.  715,  63  S. 
E.  290,  the  rule  is  stated  as  follaws: 

'The  genera]  rule  of  law  declaring  the  duty 
of  a  master  in  regard  to  furnishing  a  servant 
a  safe  place  to  work  is  usuallv  applied  to  a 
permanent  place,  or  one  which  Is  ouasi  perma- 
nent. It  does  not  apply  to  such  places  as  are 
constantly  shifting  and  being  transformed  as  a 
direct  result  of  the  servant's  labor,  and  where 
the  work  in  its  progress  necessarily  changes  the 
character  for  safety  of  the  place  m  which  it  is 
performed,  as  it  progresses." 

This  doctrine  ^as  subsequently  applied  to 
the  case  of  a  person  who  was  employed  to 
cut  down  a  tree,  which  f<^l  upon  and  injured 
him.  Hagins  v.  Southern  Bell  Telephone  Co., 
134  Ga.  641,  68  S.  E.  428, 137  Am.  St.  Rep.  270, 
20  Ann.  Gas.  248.  Again  it  was  applied  where 
a  person  .was  engaged  to  make  an  excava- 
tion, and  the  soil  caved  in  upon  him.  Thom- 
as V.  Georgia  Granite  Co.,  140  Ga.  459,  79  S. 
R  130.  See,  also,  in  this  connection.  South- 
em  Ry.  Co.  V.  Taylor,  137  Ga.  704^  73  S.  B. 
1055 ;  Ludd  v.  Wilkins,  118  Ga.  525,  45  S.  E. 
429 ;  Upchurdi  v.  Culpepper,  17  Ga.  App.  577, 
87  S.  E.  834 ;  Robertson  v.  Merchants'  &  Min- 
ers* Transportation  Co.»  18  Ga«  App.  568,  90 
S.  E*  104. 


The  facts  In  these  several  cases  are  not 
exactly  similar  to  those  involved  in  the  case 
under  review,  but  undoubtedly  the  principles 
of  each  are  applicable.  The  facts,  however, 
in  the  recent  case  of  Cowart  v.  Southern 
Marble  Co.,  144  Ga.  254,  87  S.  E.  282,  are 
very  similar  to  those  Involved  in  the  instant 
case.  It  appears  that  in  that  case  (as  in  this 
case)  the  plaintiff  sought^  a  recovery  upon 
the  theory  that  the  master  failed  to  furnish 
a  safe  place  to  work.  Other  allegations  in 
the  Cowart  Case  are,  in  substance,  that  the 
master  was  negligent  in  not  putting  proper 
supports  under  certain  marble  slabs  to  pre- 
vent them' from  falHng  over;  whereas  in 
the  preseift  case  it  is  alleged  that  the  master 
was  negligent  in  not  nailing  the  heavy  wood- 
en doors  to  the  upright  posts  against  which 
they  were  temporarily  placed  in  an  inclined 
position  in  the  center  of  the  building  in 
which  the  deceased  was  working,  so  as  to 
prevent  them  from  falling.  Also  it  was  al- 
leged in  the  Cowart  Case  that  the  master 
was  negligent  in  using,  in  close  proximity 
to  said  marble  slabs,  a  powerful  and  heavy 
steam  crane,  the  operation  of  whidi  made 
the  soft  and  groggy  ground  vibrate,  thereby 
causing  the  defectively  piled  pieces  of  marble 
to  topple  over,  etc. ;  just  as  in  the  case  un- 
der consideration  the  plaintiff  claims  that 
the  work  of  the  defendant  and  his  fellow 
servants  in  nailing  down  flooring  in  close 
proximity  to  certain  doors  and  in  moving  a 
ladder  caused  the  building  to  vibrate  and 
jar,  resulting  In  the  precipitation  of  the 
doors  upon  the  deceased.  In  the  Cowart 
Case  the  Supreme  Court  affirmed  a  judgment 
sustaining  a  general  demurer,  on  the  ground 
that  the  danger  to  which  the  servant  was 
subjected  was  obvious  to  him  and  one  which 
under  the  circumstances  he  assumed.  Here 
the  work  which  the  deceased  was  employed 
to  perform  tended  directly  to  make  the  place 
where  he  was  working  unsafe.  The  dangers 
incident  to  the  unsafe  and  negligent  manner 
in  which  the  doors  were  placed  against  the 
posts  must  have  been  obvious  to  the  deceased 
as  a  man  of  ordinary  intelligence,  or  at  least 
as  apparent  to  him  as  to  the  master,  if  not 
more  so.  Under  the  circumstances  detailed 
in  the  petition,  he  necessarily  knew  that  the 
resulting  jar  or  vibration  incident  to  any 
nailing  In  close  proximity  to  the  unsafe  and 
insecure  doors  would  in  all  probability,  in 
obedience  to  the  natural  law  of  gravity, 
cause  them  to  fall  over  and  thus  endanger 
his  safety. 

On  this  line  the  case  of  Williams  v.  Atlan- 
tic Coast  Line  R.  Co.,  18  Ga.  App.  117,  122, 
89  S.  E.  158,  is  closely  analogous  to  this  case. 
It  is  there  said  on  pages  122  and  123  of  18 
Ga.  App.,  at  page  160  of  89  S.  E. : 

"Any  extensive  knowledge  of  the  laws  of 
physics  cannot,  of  course,  be  expected  of  ordi- 
t^ary  laborers,  but  the  existence  of  those 
primal  forces  which  govern  the  universe  and 
control  all  matter,  and  which  come  necessarily 
under  the  observation  of  every  man,  whether 
learned  or  unlearned,  master  or  servant,  dur- 
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ing  the  entire  term  of  his  natural  existence, 
must  be  held  to  be  within  his  knowledge  at  all 
times  and  places  and  under  all  conditions. 
•  *  *  Amon^  all  the.  great  forces  of  nature, 
perhaps  the  dawning  intelligence  first  makes 
acquaintance  with  gravity ;  for  even  the  in« 
fant,  before  he  is  able  to  toddle  along  unaided, 
discovers  that  an  object  released  from  his 
feeble  grasp  will  fall,  and  may  produce  pain 
if  dropped  upon  his  tender  foot  or  hand,  and 
during  all  the  years  which  lie  between  infancy 
and  old  age  the  influence  of  this  universal 
power  Is  daily  witnessed  by  every  reasoning 
person,  and  to  some  extent  is  often  apparent- 
ly noted  and  guarded  against  by  animals  sup- 
posed to  be  incapable  of  reason.  Thie  ordinary 
results  to  be  expected  from  the  operation  of 
the  attraction  of  gravity  are  so  well  understood 
and  so  universally  recognized  by  mankind  that 
we  involuntarily  dodge  a  falling  object  and 
avoid  passing  under  or  near  heavy  objects  in- 
securely or  insufficiently  supported  aloft  from 
the  bosom  of  mother  earth,  and  it  is  just  as 
natural  for  one  instinctively  to  avoid  placing 
himself  beneath  or  near  an  unattached  heavy 
overhangine  object  as  it  is  for  the  eye  almost 
automatically  to  dose  when  nearly  approached 
by  any  missile  or  other  foreign  matter.  The 
plainnJS  must  necessarily,  therefore,  have 
known  at  the  time  he  assumed  or  decided  to  re- 
main in  the  position  of  risk  that  any  jar  or 
sudden  movement  would  almost  certainly  de- 
tach the  unsupported  and  heavy  metal  shoe 
from  the  engine,  and  that  gravity  would  then 
inevitably  bring  it  with  dangerous  momentum 
to  the  ground ;  and  he  was  in  far  better  posi- 
tion at  the  exact  time  than  was  the  master 
(acting  through  its  foreman)  to  know  where  and 
when  the  shoe  would  probably  fall  when  the 
locomotive  was  moved,  and  to  estimate  the 
danger  of  the  place  and  of  his  position  when 
the  fall  occurred,  notwithstanding  his  allega- 
tion tjiSit  he  was  so  situated  that  ne  could  not 
at  the  time  see  the  shoe  itself." 

The  court  did  not  err  In  dismissing  the 
petition  on  demurrer. 
Judgment  affirmed. 

JENKIKS  and  LUKE,  JJ.,  concur. 


(22  Qa.  App.  868) 

ANDERSON  et  al.  v.  a  R.  0.  LAW  UST  00. 

(No.  »451.) 

(Oourt  of  Appeals  of  Georgia.    Division  No.  1. 

May  16,  1918.) 

(SyUalma  hy  the  Oourt,} 
OoNTBACTS  e=»332(l) -- Dam AOEs  ($=s»40(2)-^ 

Sl]lBSCBIPTION    C0NTBA0T&--OaNCBLLATI0N— 

Action  fob  Damages  •—  Complaint— Specu- 
lative Damages. 
This  case  arose  as  an  action  for  damages  on 
account  of  an  alleged  breach  of  the  following 
contract  entered  into  between  plaintiff  and  de- 
fendant: ^'In  consideration  of  the  mutual  ui^- 
dertaking's  hereinafter  set  forth,  it  is  agreed  by 
and  between  the  O.  R.  0.  Law  List  Company,  a 
corporation  duly  organized  under  the  laws  of 
the  state  of  New  ^ork,  and  the  undersigned  at- 
torney: Sec.  1.  The  C.  R.  C.  Law  List  Com- 
pany on  its  part  agrees:  1.  Representation. 
To  enter  said  attorney's  name  in  the  O.  R^  C. 
law  list  aa  one  of  three  of  said  list  in  and  for 
Atlanta,  Ga.,  and  refer  to  said  attorney  all  near- 
by towns  where  said  list  is  not  represented  by 
resident  attorney.  2.  Inducements  and  l^orward- 
ers.  To  supervise  generally  all  representatives 
appearing  in  the  0.  R.  0.  law  list,  protecting 
forwarders  against  loss  arising  out  of  failure 
to  account  for  moneys  received.    Sec.  2.  The  Un- 


dersigned Attorneys  on  their  part  agree:  L 
Representation.  To  pay  the  C.  K«  C.  Law  List 
Company  the  sum  of  $200.00,  payable  (»ie-half 
July  1st,  one-half  January  Ist,  for  one  year's 
representation;  said  payment  being  made  in 
consideration  of  the  editing,  publishing,  and 
circulating  the  C.  R.  O.  Directory.  2.  Fidelity 
and  Promptness.  Any  claim  received  against  a 
client  that  ♦  ♦  •  cannot  consistently  prose- 
cute without  prejudice  will  be  immediately  re- 
turned to  forwarder  without  charge.  3.  Gcun- 
missions.  Where  no  special  arrangements  for 
other  terms  are  made  prior  to  collections,  our 
charges  for  handling  of  all  business  submitted  by 
forwarding  attorneys  will  be  in  accordance  with 
schedule  of  fees  submitted  with  the  item  of 
business,  or,  in  the  absence  of  such  schedule, 
by  the  f blowing  rates,  to  wit:  Collections  with- 
out suit,  on  amounts  up  to  $200,  10  per  cent.; 
on  excess  of  $200  up  to  $500,  7  per  cent;  on 
excess  of  $500  ujp  to  $1,000,  5  per  cent;  on 
excess  over  $1,000,  2^i4  per  cent;  minimum 
f^,  $3.00,  clanns  under  $6.00,  tSO  per  cent.  Col- 
lections by  auit,  the  same  fees  as  if  collected 
without  suit  unless  an  agreement  is  actually 
made  with  forwarding  attorn^  that  an  addi- 
tional fee  mav  be  charged.  Expenses.  No  ex- 
{)enses  to  be  charged  to  forwarding  attorney  un- 
ess  especially  authorized  in  advance.  Bar  A»- 
sociation  Rates:  Where  bar  rates  obtain,  at- 
torney must  on  each  claim  nodfy  forwarding  at* 
tomey  of  the  fact  and  obtain  his  consent  to  lo- 
cal schedule  before  action  is  taken,  otherwise 
abide  by  rates  stipulated  by  forwarding  attor- 
ney. Division  with  Forwarding  Attorney.  All 
charges  for  handling  of  claims  to  be  divided  with 
the  forwarding  attorney  on  basia  of  mutual  serv- 
ices and  in  accordance  with  the  prevailing  cus- 
tom of  one-third  to  forwarding  attorney  where 
other  terms  are  not  especially  arranged.  Sec.  S. 
It  is  mutually  agreed  that  this  contract  shall 
terminate  two  years  from  date,  unless  sooner 
terminated  by  the  C.  R.  C.  Law  List  Company, 
which  reserves  the  right  to  cancel  at  any  time 
by  returning  the  unearned  portiim  of  this  sub- 
scription. Dated  June  30,  1915.  [Signed]  An- 
derson, Slate  &  D'Orr.  Accepted:  The  C.  R- 
0.  Law  List  Company." 

The  plaintiff  alleged  that  the  defendant  breach- 
ed the  contract  by  canceling  it,  ^ective  July  1, 
1916,  and  that  by  reason  of  this  breach  they  suf- 
fered damage  in  the  suni  of  $10,000,  the  amount 
they  would  have  eamfedas  fees  ftom  business 
forwarded  ihem  through  the  medium  of  adrer- 
tising  furni^ed  by  the  book  circulated  by  the 
defendant.  The  petition  was  dismissed  on  de- 
murrer, the  court  sustaining  paragraph  2  of 
the  demurrer,  which,  is  as  follows:  TDef end- 
ant  demurs  generaU)^  to  said  petition,  because 
it  affirmatively  appears^  from  the  contract  which 
is  attached  as  an  exhibit,  that  the  defendant  re- 
versed the  right  to  cancel  the  contract  at  any 
time,  by  returning  the  unearned  portion  of  the 
subscription,  and  it  affirmatively  appears  from 
the  petition  as  a  Whole  that  the  subscription 
nrice.of  $200  was  fox.  the  period  from  July  1, 
1915,  to  June  30,  1916,  and  that  the  contract 
was  terminated  on  June  30, 1916,  and,  therefore, 
no  unearned  portion*  of  the  subscription  price 
was  due  to  the  plaintiff."  Seld^  that  the  court 
did  not  err  in  sustaining  the  demurrer  and  dis- 
missing the  suit  The  petition  was  subject  to 
other  grounds  of  the  demurrer,  which  would 
work  a  dismissal  of  the  suit  See  Crittendoi  v. 
Southern  Home  Bldg.  &  Loan  Association,  111 
Qa.  266,  36  S.  B.  643(5).  The  damages  claimed 
were  remote/Juncertain,  and  speculative.  See 
Thornton  A  Warren  ▼*  Cordell,  8  Ga.  App.  588. 
70  S.  B.  17(4). 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  C.  N.  Anderson  and  others 
against  0.  R.  O.  Law  List  Company.    Judg- 
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ment  for  defoidant  dismissing  the  suit,  and 
plaintiffs  bring  error.    Affirmed. 

Westmoreland,  Anderson  &  Smith,  of  At- 
lanta, for  plaintiffs  in  error.  little,  Powellt 
Smith  &  Goldstein,  of  Atlanta,  for  defend- 
ant In  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.»  ooncnr. 


(22  Oa.  App.  261) 

McWHORTEB  v.  STATE.    <No.  9509.) 

(Court  of  Appeals  of  Georgia,  DlTlslon  No,  2. 

May  1,  1918.     Rehearing  Denied 

May  14,  1918.) 

(Syllabus  by  the  Cowrt.) 

1.  CaiiaNAX.  Law  ^5»785(4)— Instbuotion^ 
Weight  of  Bvioznce  —  Pabtzoxtlab  Wit- 
nesses. 

Upon  the  trial  of  this  case  several  police 
officers  testified  for  the  state,  and  none  for  the 
defendant  The  defendant's  conviction  was  not 
demanded  by  the  evidence.  Under  these  facts 
it  was  error,  requiring  the  nant  of  a  new  trial, 
for  the  court  to  charge  the  jury  as  lollows: 
**But  the  fact  that  a  man  is  an  officer  is  noth- 
ing against  him.  We  relv  upon  ihae  officen:* 
(Italics  ours.)  This  is  true,  even  though  in 
immediate  connection  with  this  charge  the  judge 
tells  the  jury:  "I  charge  you,  the  fact  that  a 
man  is  a  detective  or  police  officer  should  not 
discredit  his  testimony.  It  goes  to  his  credit 
that  he  is  actively  engaged  in  the  prosecution 
of  the  case,  •  •  •  and  the  fact  that  they 
[the  detectives  and  police  officers]  receive  monev 
from  j)eople  for  recovering  their  property  which 
has  been  stolen  is  a  fact  which  you  may  con- 
sider. If  they  get  money  in  any  case  for  the 
purpose  of  securing  a  conviction,  or  if  a  con- 
viction depends  on  their  evidence,  it  should  go 
to  their  credH;  and  larpielv  to  their  credit.'* 
For  the  presiding  judge  m  his  charge  to  desig- 
nate a  class  of  witnesses,  and  to  tell  the  jury, 
**We  rely  upon"  them,  is  to  give  to  these  officer 
witnesses  "judicial  indorsement  and  approval," 
and  **to  give  an  improper  'potency  to  flie  influ- 
ence" of  their  testimony.  Civil  Code  1910,  f 
4863;  Potter  v.  State,  117  Ga.  693,  695,  696, 
698,  46  S.  E.  37 ;  Alexander  v.  State,  114  Ga. 
266  (2),  267,  268.  40  S.  E.  231 ;  Pound  v.  State, 
43  Ga.  88,  90  (7). 

2.  Other  Assigned  Ebboba. 

As  this  case  goes  back  for  a  new  trial,  and 
the  other  errors  alleged  are  of  such  a  character 
that  they  may  not  recur  on  another  trial,  it  is 
unnecessary  to  pass  upon  them. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; B.  H.  HiU,  Judge. 

B.  H.  McWhorter  was  convicted  of  an  of- 
fense, and  he  brings  error.     Reversed. 

Thos.  B.  Scott,  Richard  B.  Russell,  and 
Robt  P.  Jones,  all  of  Atlanta,  for  plaintiff 
in  error.  John  A.  Boykin,  SoL  Gen.,  and 
E.  A.  Stephens,  botii  of  Atlanta,  for  tbe 
State. 

BLOODWORTH,  J.     Judgment  reversed. 

BROYLBS,  P.  J.,  and  HARWELL,  J., 
concur. 


(22  Ga.  App.  233) 

WILSON  V.  SWORDS.     (No.  9426.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  12,  1918.     On  Motion  for  Rehearing, 

May  15,  1918.) 

(SylldbuH  hy  the  Court.) 

1.  Repucvin  ^=»103(1)— Bail  Tboveb-^Wbit 
OF  RESTrruTioN— Damages. 

Wilson  brought  bail  trover  against  Swords 
for  two  automobile  tires.  Swords  surrendered 
the  tires  to  the  officer,  who  took  charge  of  and 
retained  them,  and  was  in  possession  thereof 
at  the  time  the  case  came  to  trial.  After  the 
plaintiff  had  introduced  evidence  and  rested  his 
case,  a  motion  for  nonsuit  was  made,  and  there- 
upon the  suit  waa  voluntarily  dismissed  by  the 
plaintiff,  and  the  court,  on  motion  of  the  defend- 
ant^ then  directed  a  verdict  in  his  favor  and 
agamst  tiie  plaintiff  for  the  sum  of  $20,  the 
proved  value  of  the  property  as  shown  in  the 
petition  and  by  the  evidence  for  the  plaintiff. 
"Where,  in  such  a  proceeding,  the  plaintiff  has 
given  no  replevy  bond,  and  the  defendant  has 
delivered  the  property  into  the  hands  of  the 
sheriff,  and  has  been  thus  deprived  of  its  use 
and  possession  until  the  trial  of  the  trover  suit, 
and  the  plaintiff  fails  in  his  suit  or  voluntarily 
dismisses  it.  tiie  defendant  is  not  driven  to  the 
necessity  oi  suing  the  plaintiff  to  recover  the 
damages  which  may  have  accrued  to  him  from 
having  been  deprived  of  the  use  and  possession 
of  his  propertv  at  the  instance  of  the  plaintiff, 
but  is  entitled  in  that  proceeding  to  have  ei- 
ther a  writ  of  restitution  for  the  properb^  and 
its  hire,  or  a  fieri  facias,  if  he  so  elects^  for  its 
value."  Underwood  Typewriter  Ca  v.  Veal, 
12  Ga.  App.  11,  76  S.  E.  645. 

2.  Directed  Vkbdiot^-Ovebbuling  of  Cer- 

•    TIORABI. 

Under  the  ruling  in  the  case  just  cited,  the 
trial  judge  did  not  err  in  directing  a  verdict; 
nor  did  tiie  judge  of  the  superior  court -err  in 
overruling  the  certiorari. 

(Additional  Syllabus  by  Ediioruil  Staff.) 
On  Motion  for  Rehearing. 

3.  CouBTs    ^s>92  ^  PBijosDSirrs  — •  Gkobqia 

COUBT  OF  AFBBAUS. 

It  is  within  the  power  of  the  Court  of  Ap- 
peals, to  make  precedents,  where  there  are 
none  to  the  contrary  in  any  decision  of  the 
Georgia  Supreme  Court,  and  the  absence  of  any 
controlling  precedent  from  the  Supreme  Court 
or  Court  of  Appeals  will  not  prevent  the  adop- 
tion of  obiter  rulings  which  appear  to  be  legally 
sound. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Bail  trover  by  E.  H.  Wilson  against  T.  L. 
Swords.  Snit  voluntarily  dismissed  by  plain- 
tiff, and  verdict  directed  for  defendant 
against  plaintiff.  Petition  for  certiorari 
overruled,  and  plaintiff  brings  error.  Judg- 
ment  affirmed. 

Geo.  B.  Rush,  of  Atlanta,  for  plaintiff  in 
error*  Burress  &  Dillard,  of  Atlanta,  for  de- 
fendant In  error. 

WADE,  C.  X    Judgment  affirmed. 
JENKINS  and  LUt^B,  JJ.,  concur. 

On  Ikfotion  for  Rehearing. 

PEOt  CURIAM.  In  the  motion  for  a  re- 
hearing it  Is  insisted  that  the  case  of  Under- 
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wood  Typewriter  Co,  v.  Veal,  12  Ga.  App.  11, 
76  S.  E.  645,  Is  not  authority  for  the  ruling 
made  In  the  instant  case,  since  the  sole  point 
at  Issue  under  the  facts  stated  In  that  case 
was  whether  the  defendant  was  entitled  to  a 
money  verdict  for  the  hire  of  a  typewriter 
during  the  time  it  was  In  the  possession  of 
the  sheriff,  and  the  question  whether  a  mon« 
ey  verdict  for  the  value  of  the  machine 
might  be  rendered  in  such  a  proceeding  and 
under  the  circumstances  stated  was  not  he- 
fore  the  court;  and  consequently  the  state- 
ment made  In  the  opinion  In  that  case  that 
the  defendant  in  such  an  action  and  under 
the  circumstances  stated  would  be  entitled 
"to  have  either  a  writ  of  restitution  for  the 
property  and  its  hire,  or  a  fieri  facias,  if  he 
so  elects,  for  its  value,"  was  altogether  obi- 
ter so  far  as  the  reference  therein  to  the 
right  of  the  defendant  to  recover  the  value 
of  the  property  was  concerned. 

[3]  Regardless  of  whether  the  ruling  in  the 
case  of  Underwood  Typewriter  Co.  v.  Veal, 
supra,  was  obiter,  so  far  as  it  related  to  a 
recovery  by  the  defendant  of  the  value  of 
property  involved  In  the  trover  action,  it  is 
enough  to  say  that  this  court  concluded  that 
the  ruling  made  In  the  case  referred  to  was 
correct,  and  adopted  it  as  the  law  of  this 
case,  in  which  the  point  is  directly  Involved. 
While  it  is  important  and  helpful  to  have 
authority  for  rulings  adopted  by  this  court, 
it  is  within  its  power  to  make  precedents, 
where  there  Is  none  to  the  contrary  in  any 
decision  of  the  Supreme  Court  of  this  state; 
and  the  absence  of  any  controlling  precedent 
from  that  court  or  this  court  will  not  pre- 
vent the  adoption  of  obiter  rulings  which  ap- 
pear to  us  to  be  legally  sound.  The  motion 
for  a  rehearing  is  therefore  denied. 

Motion  for  rehearing  denied. 

(22  Oa.  App.  891) 

A,  W.  BUSBY  &  SON  v.  ELLIOTT. 

(No.  9200.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  17,  1918.) 

(8yUabu$  hy  the  Court,} 

1.  Attachmbnt  ^=»122(1,  2)  —  Affidavit  — 
Amen  DMENT— Statute. 

An  affidavit  npon  which  an  attachment  is 
based  is  amendable  to  the  tome  extent  as  ordi- 
nary declarations,  and  with  only  the  restric- 
tions, limitations,  and  consequences  now  obtain- 
ing in  the  case  of  ordinary  declarations  and 
pleas  (Civil  Code  of  1910,  8  5706:  Penn  v.  Mc- 
Ghee.  6  Ga.  App.  031,  65  S.  E.  686):  bat  since 
a  suit  brought  bv  one  in  his  individual  name 
cannot  be  changed  into  a  suit  in  the  name  of  a 
partnership  (Blackwell  v.  Pennington,  66  Ga. 
240),  the  court  did  not  eir  in  refusing  to  allow 
the  proposed  amendment  to  the  affidavit  and 
attachment  bond,  to  the  effect  that  the  indebted- 
ness was  due  to  A.  W.  Busby  &  Son,  a  part- 
nership, instead  of  to  A.  W.  Busby,  as  alleged  in 
the  origiual  affidavit  and  bond. 

2.  Attachment  ^s>124  —  Deciasations  — 
Pabtnebs. 

An  attachment  proceeding  instituted  by  affi- 
davit in  the  name  of  an  individual. will  not  sup- 


port a  declaration  brought  in  the  name  of  a 
partnership  (Sheffield  v.  Key,  14  Ga.  537),  un- 
less such  variance  has  been  waived  by  the  de- 
fendant But  where  the  defendant  has  entered 
his  replevy  bond  payable  to  the  partnership,  and 
conditioned  to  pay  to  it  the  amount  of  the  judg- 
ment which  the  partnership  in  its  suit  may  re- 
cover, the  defendant  is  estopped  from  setting  up 
such  variance,  and  the  action  thus  bronght  will 
proceed  as  at  common  law,  although  the  attach- 
ment itself  and  the  levy  made  thereunder  be 
dismissed.  Civil  Code  1910,  §J  5121.  5103; 
Camp  V.  CUihn,  53  Ga.  558;  Buice  v.  Lowman 
Mining  Co.,  64  Ga.  769;  Walter  v.  Klerstead, 
74  Ga.  18;  Mayer  v.  Brooks,  74  Ga.  526;  Wood- 
bridge  V.  Drought,  118  Ga.  671,  45  S.  E.  266: 
Duke  V.  Automobile  Supply  Co.,  21  Ga.  App. 
608,  94  S.  E.  .915;  Cowart  v.  Caldwell  Co^  134 
Ga.  544,  68  S.  E.  500.  30  L.  R.  A,  (N.  S.) 
720  (3).  The-court  erred  in  dismissing  the  dec- 
laration In  attachment 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  between  A.  W.  Busby  &  Son  and 
W.  B.  Elliott  From  a  Judgment  for  the  lat- 
ter, the  former  brings  error.  Reversed  in 
part,  and  affirmed  In  part 

Harris  &  Harris,  of  Bome^  for  plaintUF  in 
error.  W.  B.  Mebane,  of  Bome^  for  defend- 
ant in  error. 

JENKINS,  J.  Judgment  reversed  in  part, 
and  affirmed  in  part 

WADE,  C.  3^  and  LUKE,  J.«  concur. 


(22  Oe.  Aw.  Sa) 

GARRETT  v.  FIELDS.     (Na  906a) 

(Court  of  Appeals  of  Georgia,  IHviskm  No.  1. 

May  17,  1918.) 

(8yUal)U9  hy  the  CtmriJ 

1.  Execution  ^=5»88— Pbofsbtt  Mobtgaoki^- 
Sale  Free  fboic  Mokioage. 

Property  mortgaged  may  be  sc^d  under  a 
general  judgment  junior  to  the  mortgage;  and 
such  a  sale  will  be  subject  to  the  lien  of  the 
mortgage,  unless  the  mortgagee  shall  place  his 
mortgage  fi.  fa.  in  the  hands  of  the  officer  makinc 
the  sale,  and  request  that  the  property  be  sola 
free  and  unincumbered  from  the  lien  of  the 
mortgage,  and  daim  the  proceeds  of  the  sale, 
according  to  the  date  of  nis  lien.  Civ.  Code 
1010,  §  8274. 

2.  Execution  ^s>268  — Sale  UNnEa  Jukior 
JuDGMKNT— Mortgage. 

In  this  case  it  is  undisputed  that  before 
and  at  the  time  of  sale  of  the  property  the  at- 
torney for  the  mortgagee  gave  all  prospective 
and  actual  bidders  upon  the  property,  which  was 
being  sold  under  a  junior  general  judgment,  pub- 
lic notice  that  the  proj^erty  was  being  sold  sub- 
ject to  the  lien  of  a  semor  mortgage  fi.  fa.,  whid^ 
he  held.  The  purchaser  at  the  sale  acquired 
only  the  equity  of  redemption  held  by  the  de- 
fendant in  the  junior  fi.  fa.,  and,  upon  the  trial 
of  a  daim  interposed  by  the  purcnaser  of  the 
property,  it  was  not  error  for  the  trial  judge, 
who  tried  the  case  without  a  jury,  to  render 
judgment  finding  the  property  subject  to  the 
mortgage  fi.  fa. 

Error  from  City  Conrt  of  Albany ;  Clayton 
Jones,  Judge. 

Suit   between   M.   F.    Garrett   and   Mary 
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Fields.     Judgment  tor  the  latter,  and  the 
former  brings  error.    Affirmed. 

L.  L.  Ford,  of  Albany,  for  plaintiff  in  er- 
ror. W.  H.  Burt  and  Peacock  &  Gardner, 
all  of  Albany,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 

(22  Oa.  App.  879) 

DANIEL  T.  JOHNSON  et  aL    (No.  9403.) 
(Court  of  Appeals  of  Georgia,  Division  Na  2. 

May  16, 1918.) 

(SyllahuB  h$  the  Court,) 

Execution  ^=»196— Claims  by  Thibd  Pab- 
TiEs— Questions  of  Fact. 
The  question  as  to  the  title  to  the  property 
levied  upon  was  one  of  fact  for  the  jury,  who  re- 
turned a  verdict  in  favor  of  the  daimant  The 
verdict  was  authorized  by  the  evidence  and  ap- 
proved by  the  trial  judge,  and  this  court  will 
not  interfere. 

Error  from  City  Ck>urt  of  La  Grange;  B.  T. 
Moon,  Judge. 

Action  by  W.  K.  Daniel,  as  administrator, 
against  6.  W.  Tatom,  and,  on  a  levy  of  ex- 
ecution in  plaliftiirs  favor,  CL  W.  Johnson 
interposed  a  claim  of  title.  Jndgrment  against 
plaintiff,  and  from  a  deniiil  of  a  new  trial, 
he  brings  error.    Affirmed. 

M.  U.  Mooty,  of  La  Grange,  for  plaintiff 
in  error.  E.  A.  Jones,  of  La  Grange,  for  de- 
fendants in  error. 

HARWELL,  J.  An  execution  in  favor  of 
W.  K.  Daniel,  administrator,  against  G.  W. 
Tatum,  was  levied  on  "40  acres  in  cotton, 
•  ♦  •  15  acres  in  corn,"  two  mules,  a  wag- 
on and  other  personal  property,  as  the  prop- 
erty of  the  def)endant,  and  a  claim  to  the 
property  was  filed  by  C.  W.  Johnson.  On  the 
trial  of  the  case  the  claimant  testified  that 
he  *'owned  the  land  and  stock  and  everything 
used  on  the  farm,  and  furnished  the  rations 
and  all  the  supplies  used  on  the  farm"  in 
making  the  com  and  cotton  levied  on,  and 
Elijah  and  Clarence  Tatum  worked  the  farm 
for  him  under  a  verbal  contract  that  it  all 
belonged  to  him  until  payment  of  all  that 
they  owed  him;  that  the  defendant  G.  W. 
Tatum  had  nothing  to  do  with  It;  that  the 
claimant  bought  and  owned  the  two  moles 
and  the  wagon  levied  on ;  and  that  they  were 
in-  the  possession  of  Clarence  and  Elijah  Ta- 
tum and  belonged  to  the  claimant  at  the 
time  of  the  levy.    He  further  testified : 

"I  bought  the  land  G.  W.  Tatum  lives  on  from 
him;  that  is,  he  bought  the  land  and  couldn't 
pay  for  it,  and  I  took  up  the  papers  on  it    I 

?;ot  the  deed  from  George  Tatum,  and  he  got  it 
rom  Mrs.  Dora  Hudson,  and  I  paid  the  money 
off  to  her.  She  deeded  it  to  G.  W.  Tatum,  and 
he  deeded  it  to  me  to  secure  the  purchase  mon- 
ey.   I  gave  him  a  bond  for  title.*' 

The  bond  for  title  was  introduced  in  evi- 
dence, and  showed  a  transfer  from  G.  W. 
Tatum  to  C.  W.  Johnson,  reciting: 


li  hereby  transfer,  assign,  and  relinquish  all 
of  my  rights  and  interest  in  said  lands  for 
which  this  bond  is  given." 

Johnson  further  testified: 

**I  changed  my  account  in  1915  from  (George 
Tatum  to  his  children  [Clarence  and  Elijah] 
because  his  boys  were  dissatisfied  with  the 
way  their  father  was  managing  and  working 
the  farm,  and  they  thought  they  could  make 
more  stuff  to  manage  it  than  he  could,  and  I 
told  them  it  would  be  perfectly  all  right ;  that 
all  they  had  to  do  was  to  carry  out  their 
daddy's  contract." 

The  levy,  being  on  corn  and  cotton  In  the 
field,  and  being  dated  October  6,  1916,  was 
evidently  on  the  1916  crop.  The  plaintiff 
offered  no  evidence,  and  no  other  witness 
than  the  claimant  testified  in  the  case.  The 
bond  for  title,  with  the  transfer  thereon, 
was  the  only  documentary  evidence  introduc- 
ed. The  jury  returned  a  verdict  finding 
the  property  not  subject  Plaintiff  filed  a 
motion  for  a  new  trial,  based  on  the  usual 
general  grounds,  which  was  overruled,  and 
the  plaintiff  excepted.  It  Is  not  necessary 
to  add  anything  further  to  what  is  stated  in 
the  headnote. 

Judgment  affirmed. 

BROTLES,  P.  J.,  and  BLOODWOBTH,  J., 

concur. 

(2S  Ga.  App.  892) 

HOPSON  ▼.  STUART  LTOIBBR  CO. 

(No.  9206.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  17,  1918.) 

(SyUahus  hy  the  CourtJ 

1.  Evidence  ^=3>433(4)  ^  Sbebht'b  Deed 
— Date  of  Levy. 

The  plaintiff  in  error  sued  for  damages  for 
the  cutting  of  timber  on  land  in  which  she  claim-  . 
ed  a  one- tenth  interest  by  inheritance  from  her 
father,  alleging  that  he  bought  the  land  and 
went  mto  possession  of  it  under  a  duly  re- 
corded deed,  and  remained  in  possession  more 
than  four  years  after  the  rendition  of  the  judg- 
ment against  his  grantor  under  which  the  land 
was  afterwards  levied  upon  and  sold;  that 
the  levy  was-  excessive:  and  that  at  the  time 
of  the  levy  the  fi.  fa.  was  dormant    Held: 

While  it  is  recited  in  the  record  of  the  sher- 
iff's deed  to  the  defendant's  grantor  that  the 
levy  was  made  November  19,  1897,  it  is  mani- 
fest that  this  recital  was  merely  a  clerical  er- 
ror, since  it  appears  that  the  deed  was  actually 
recorded  on  a  date  prior  thereto,  and  a  claim 
under  this  levy  was  filed  on  January  2,  1892. 
Certainly,  under  such  circumstances,  evidence 
on  the  part  of  the  sheriff  that  the  levy  was  in 
fact  made  November  19,  1891;  was  not  incom- 
petent. Hilton  V.  Singletary,  107  Ga.  821,  33 
S.  E.  715  (2).  It  thus  appears  that  the  plain- 
tiff's grantor  could  not  have  been  in  possession 
of  the  land  for  as  long  as  four  years  prior  to 
the  levy  under  the  prior  judgment,  and  that 
the  judgment  was  not  then  dormant. 

2.  Evidence  <&=>83 (7)— Execution  €=»139 
— Peeformance  of  OrnoiAL  Duty— Notice 
OF  Levy.  • 

Even  if  the  point  made  in  the  brief  of 
counsel,  to  the  effect  that  it  was  not  establish- 
ed that  legal  notice  of  the  levy  was  given  by 
the  sheriff,  had  been  made  in  the  court  below, 
and  exception  taken  on  that  ground,  the  pre- 
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sngiption  of  law  that  the  sheriff  did  his  duty  in 
this  respect  is  corroborated  by  his  testimony 
given  on  this  point,  and  by  the  fact  that  the 
tenant  in  possession  at  the  time  the  levy  was 
made  filed  her  claim  in  which  the  fact  of  such 
levy  was  set  forth.  **The  requiremient  of  Civ. 
Code  1910,  {  6031,  that  notice  of  the  levy  shall 
be  given  to  the  tenant  in  possession  witlun  five 
days  after  the  levy  is  made,  does  not  contem- 
plate that  the  entry  of  levy  must  itself  state 
that  notice  has  been  given.  In  order  to  render 
it  valid."  Keaton  v.  Farkas,  136  Ga.  188,  70  S. 
B.  1110. 

3.  Excessive  Levy— Evidence. 

The  record  fails  to  sustain  the  conten- 
tion of  plaintiff  that  the  sheriff's  sale  under 
which  defendant  holds  was  void  for  the  reason 
that  the  levy  therein  was  excessive.  It  in  fact 
appears  from  the  entry  of  the  sheriff  that  the 
levy  was  made  in  parcels,  and  from  his  evidence 
it  appears  that  it  was  thus  sold.  The  finding 
of  the  jury  on  this  point  cannot  be  disturbed. 

4.  Argument  of  Special  Grounds  of  Mo- 
tion FOR  New  TRiAii. 

The  other  special  grounds  of  the  motion 
for  a  new  trial  are  not  argued  in  the  brief  of 
counsel  for  plaintiff.  Under  the  evidence  sub- 
mitted, the  verdict  was  demanded  by  the  evi- 
dence. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  M.  Harrell,  Judge. 

Suit  by  Winnie  Hopson  against  the  Stuart 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    AflBrmed. 

W.  V.  Ouster,  of  Balnbridge,  for  plaintiff 
in  error.  Pope  &  Bennet,  of  Albany,  and  M. 
R  O'Neal,  of  Balnbridge,  for  defendant  in 
error. 

JENKINS,  jr.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 

(22  Qa.  App.  801) 

RANDALL  BROS.  ▼.  CITY  OP  ATLANTA. 

(No.  9127.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  15,  1018.) 

(8yUahu9  hy  the  Court,) 

1.  monicifill  corposations  ^==>269(2)  — 
Paving — Discbetion  of  City. 

It  is  witliin  the  discretion  of  the  municipal 
authorities  of  the  city  of  Atlanta  to  judge 
whether  or  not  a  pavement  is  worn  out,  and  to 
provide  for  its  renewal  by  the  use  of  any  ma- 
terial which  it  may  decide  upon,  the  only  limi- 
tation upon  such  authority  being  that  such 
discretion  must  not  be  arbitrarily  or  unreason- 
ably exercised.  Burckhardt  v.  City  of  Atlanta, 
103  Ga.  302.  30  S.  E.  32  (4);  Regenstein  v. 
City   of  Atlanta,  98  Ga.  167,  25   S.  B.  428. 

2.  Municipal  Cobpobations  ^=»546(1)  — 
Paving  Assessment  —  Execution  —  Affi- 
davit OF  Illeqalitt. 

Where  in  pursuance  of  law  assessment  for 
such  purpose  has  been  made,  and  execution  is- 
sued therefor,  it  is  too  late  for  the  owner  of 
abutting  property  to  contest,  by  affidavit  of  fl- 
legnlity,  such  discretionary  power  of  the  mu- 
nicipal authorities.  Drnner  v.  City  of  Atlanta, 
126  Ga.  649,  55  S.  E.,929. 

3.  Eminent  Domain  ^=3»171— Sidewalks— 
Use  of  Matebial. 

Where  the  owner  of  abutting  property  had 
sold  to  the  city  a  strip  of  land  for  the  pur- 


pose of  widening  the  street,  and  by  the  terms 
of  sale  it  was  provided  that  the  brick  pavement 
as  then  laid  in  front  of  the  property  should  be 
removed  by  and  at  the  cost  of  the  city  and 
relaid  upon  the  new  sidewalk  to  be  establish- 
ed, so  as  to  be  in  as  good  condition  as  it  was 
prior  to  the  sale,  the  fact  that  such  old  ma- 
terial was  not  actually  laid  down  upon  such 
newly  acquired  sidewalk  woidd  not  render 
nugatory  a  condemnation  proceeding  for  the 
purpose  of  providing  a  new  aad  different  pave- 
ment 

Error  from  Superior  Court,  Fulton  Comi- 
ty; Qeo.  Im  Belly  Jaclge. 

Proceeding  between  Randall  Bros,  and  the 
City  of  Atlanta.  Judgment  for  the  latter, 
and  the  former  bring  error.    Affirmed. 

F.  A.  QullllaQ,  of  Atlanta,  for  plaintiff  in 
error.  J.  L.  Mayson  and  S.  D.  Hewlett,  both 
of  Atlanta,  for  defendant  in  error. 

JENKINS,  J,     Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  oanciu; 


(22  Ob.  App.  2S) 

STACBR  v.  EHRUCH.    (No.  9251.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  14,  1918.) 

(Syllahua  hy  the  Court.) 

BiLLa  AND  Notes  ^S9l02— -Evidence  ^=> 
441  ( 11 )— Pabol  Evidence— Mistake. 
Where  one  deliberately  signs  a  promissory 
note  in  a  stated  sum,  without  informing  him- 
self, or  herself,  as  to  the  correctness  of  the 
amount  named  in  the  obligation,  but  relies  upon 
the  promise  of  the  other  party  to  the  con- 
tract that  it  ^^uld  be  revised,  so  as  to  correct 
errors,  the  maker  will  not  be  heard  to  con- 
tradict the  written  instrum.ent  by  setting  up^ 
such  parol  understanding  in  opposition  thereto. 
The  terms  of  the  writmg  cannot  be  defeated 
upon  the  ground  of  mistake  made  at  the  time 
the  instrument  was  executed,  when  it  thus 
appears  that  it  was  not  even  the  intention  of 
the  signer  that  the  settlement  was  to  be  ac- 
curate and  final,  but  that  under  an  oral  agree- 
ment the  terms  of  the  instrument  were  to  be 
varied  aijd  revised  according  to  the  true  8tat» 
of  faqts  as  might  thereafter  appear.  Wilson  v. 
Bush,  95  S.  B.  317;  Dyar  v.  Walton,  Whann  & 
Co.,  79  Ga.  466,  7  S.  fi.  220;  Brack  v.  Brant- 
ley Co..  134  6a.  495.  67  S.  B.  1128.  Applying 
tMs  rule  to  the  allegations  of  the  defendants* 
plea  in  this  case,  the  court  did  not  err  in  sna- 
taining  the  demurrer  thereto. 

Error  from  City  Ck>urt  of  Swainsboro; 
C^.  Kirkland,  Jr.,  Judge. 

Action  by  Joe  Bhrlich  against  M.  B.  Sta<s 
er,  administratrix.'  Demurrer  to  deftodanf a 
plea  sustained,  and  she  brings  error.  Af- 
firmed. 

See,  also,  95  S.  B.  80& 

F.  H.  Saffold,  of  Swainsboro»  for  plaintUT 
in  error.  T.  N.  Brown,  of  Swainsboro,  for 
defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE\  O.  J.,  and  LiUKE,  J.,  concur. 
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<2S  Ga.  App.  289) 

TISON   y.   SWORD.      (No.  9001.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

May  14,  1918.) 

(8yUahu9  hy  the  Court,) 

1.  Appeal  and  Ebsob  ^==»30S— Motior  fob 
New  Tbiait-Note  of  Tbial  Judge— Ef- 
fect. 

It  appears  from  the  qualifying  note  of  the 
judge  to  his  approval  of  the  motion  for  a  new 
trial  that  by  agreement  of  counsel  for  both  par- 
ties only  one  issue  would  be  submitted  tb  the 
jury,  and  that  was  **whether  the  defendant  A. 
P.  Tison  was  served  with  a.  copy  of  petitioii 
and  process,"  and  that  the  authority  of  the  con- 
stable (whose  return  was  traversed)  to  serve 
the  paper,  was  eliminated  and  not  an  issue  in  the 
case.  This  note  amounts  to  a  disapproval  of 
grounds  3,  4,  5,  0,  and  7  of  the  amendment  to 
the  motion.  Therefore  this  court  will  not 
consider  them.  Southern  Railway  Co.  v.  Bales, 
137  Ga,  567,  73  S.  E.  846  (1) ;  Grigga  v.  State, 
17  Ga.  App.  801,  86  .S.  B.  726  (2). 

2.  Amended  Motion  fob  New  Tbiait-Vba- 

DIC5T. 

The  second  ground  of  the  amendment  to 
the  motion  for  a  new  trial  is  merely  an  am- 
plification of  the  general  ground  that  the  ver- 
dict is  without  evidence  to  support  it.  There 
is  some  evidence  to  support  the  verdict. 

ESrror  from  dtj  Court  of  Najshville;  CL  A. 
Ohristlan,  Judge. 

Action  by  T.  J.  Sword  against  A.  P.  Tlson. 
Judgment  for  plaintift,  and  defendant  brings 
«rror.    Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nash- 
Tille,  for  plaintiff  in  error.  Jos.  A.  Alez- 
iinder,  of  Nashville,  for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  affirmed, 

BROYLES,  P.  J.,  and  HARWEIiL,  J.,  con- 
«nr. 

<22  Ga.  App.  404) 

FINB  y.  FRANKEL  CLOTHING  CO.,   Ina 

(No.  9621.) 

{Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  17,  1918.) 

fSylUthus  hy  the  OeurU) 

1.  AttAobkent  ^s»154  — AMENDMBirr— 
Grounds— Right  to  Aioind. 
Thia  suit  grew  out  of  an  attachment  against 
an  alleged  fraudulent  debtbr,  which  was  made 
returnable  to  the  dty  court  of  Greenville,  and 
was  levied  by  the  sheriff  upon  certain  property 
BE  the  properly  of  the  debtor.  A  claim  was 
interposed,  a  claim  bond  and  a  forthcoming 
bond  being  given  as  required  by  law,  and  made 
returnable  to  the  said  court,  and  thereafter  the 
claimant  filed  a  petition  to  the  superior  court, 
asking  that  the  attachment  be  dissolved.  When 
the  case  came  on  to  be  heard  the  claimant  of- 
fered an  amendment  seeking  to  dismiss  the 
levy.  'At  the  same  time  the  plaintiff  filed 
an  amendment,  asking  to  amend  the  attach- 
ment so  as  to  make  it,  together  with  the  bond, 
returnable  to  the  superior  court  of  Meriwether 
county,  instead  of  to  the  city  court  of  Green- 
ville, and  that  the  sheriff  be  ordered  so  to 
return  the  same.  To)  this  amendment  the 
claimant  demurred,  on  the  ground  that  no  order 
of  tlic  jud^'e  could  make  an  illegal  and  void  act 
of  the  sheriff  valid  and  legaL    The  judge  over- 


ruled the  demurrer  and  allowed  the.  amendment 
and  the  claimant  excepted.  HM: 
*  I.  "All  parties,  whether  plaintiffB  or  defend- 
ants, in  the  superior  or  otiher  courts,  whether 
at  law  or  in  equity,  may  at  any  stage  of  the 
cause,  SB  matter  of  right,  amend  their  plead- 
ings in  all  respects,  whether  in  matter  of  form 
or  of  substance,  provided  there  is  enough  in 
the  Dleadings  to  amend  by."     Civil  Code  1910, 

(a)  The  petition  in  this  case  showing  a  plain- 
tiff and  a  defendant,  and  setting  forth  suffi- 
cient data  to  indicate  and  specify  a  particular 
cause  of  action,  presented  enough  to  amend  by. 
Civil  Code,  §  56^2. 

(b)  A  plaintiff  in  attachment  has  a  right  as 
a  matter  of  law  (Civil  Code,  |  5110)  to  amend 
his  attachment,  bond,  declaration,  and  return. 
Guckenheimer  v.  Day,  74  Ga.  1.  It  has  been 
held  that  where  an  attachment  was  inadvert- 
ently mlide  retumaUe  to  an  inferior  court  in- 
stead of  to  the  county  court,  it  was  amendable 
by  substituting  the  word  "county**  for  the 
word  "inferior."  Covington  v.  Cothrans,  35 
Ga:  156.  Other  cases  directly  in  p<^t  are 
Blake  v.  Camp,  45  Ga.  298;  Williams  v. 
Buchanan,  75  Ga.  789. 

2.  Amendhent-^Demubbbb. 

The  trial  judge  therefore  did  not  err  in 
overruling  the  demurrer. 

Brror  from  Superior  Court,  Meriwether 
County;    J.  R.  Terrell,  Judge. 

Action  between  Sam  EMne  and  the  Frankel 
Clothing  Oompany.  Judgment  for  the  Cloth- 
ing Company,  and  Fine  brings  error.  Af- 
firmed. 

Hatchett  &  Hatchett,  of  Greenville,  for 
plaintiff  in  error.  Justiss  &  Hay,  of  Green- 
ville, for  defendant  In  error. 

WADB,  O.  J.    Judgment  afllrmed. 

JBNKINS  and  LUKB,  JJ.,  ooncnr. 


(22  Ga.  App.  882) 

GEORGIA  COAST  &  P.  R.  CO.  v.  SMITH. 

(No.  9383.) 

(Court  of  Appeals  of  Georgia,  Division  No^  2. 

May  15,  1918.) 

(SyVahuM  hy  the  Court.] 

X.  Tbial  ^=»295(6)  —  Instbuctions  —  Con- 
struction AS  A  Whole. 
The  excerpts  from  the  charge  of  the  court 
complained  of  were  not,  when  considered  with 
the  remainder  of  the  charge,  erroneous  for  any 
reason  assigned. 

2.  Appeal  and  Eebob  «=s>1(X)5(2)— Vebdict— 
Conclusiveness. 

There  was  some  evidence  authorizing  the 
jury  to  iind  that  the  killing  of  the  mule  was 
due  to  the  negligence  of  the  railroad  employ^ 
in  running  the  train ;  and,  the  trial  judge  hav- 
ing approved  the  verdict,  this  court  will  not 
interfere. 

Broyles,  P.  J.,  dissenting. 

(Additional  SyllahuB  hy  Editorial  Staff.) 

3.  Negligence    ®=»134(2)  —  CiBCUMSTANriAL 
Evidence. 

Negligence,  like  any  other  fact,  may  be  es- 
tablished by  circumstantial  as  well  as  by  di- 
rect evidence. 

Error  from  Superior  Court,  Liberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 
Action  by  Bert  Smith  against  the  Georgia 
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Coast  &  Piedmont  Railroad  Company.  Judg- 
ment for  plaintiff,  motion  for  new  trial  oyer- 
ruled,  and  defendant  brings  error.    Affirmed. 

Bert  Smith  sued  the  Georgia  Coast  &  Pied- 
mont Railroad  Company  for  damages  on  ac- 
count of  the  klUlng  of  his  mule  by  a  train 
of  the  defendant  The  Jury  trying  the  case 
found  for  the  plaintiff.  The  railroad  com- 
pany excepts  to  the  overruling  of  Its  motion 
for  a  new  trial  based  upon  -the  general 
grounds  and  grounds  which  were  merely  am- 
plifications of  those  grounds,  and  upon  spe- 
cial grounds  alleging  error  In  the  following 
excerpts  from  the  charge  of  the  court: 

"Of  coarse,  when  the  railroad  company  makes 
that  appear  [referring  to  its  using  all  ordinary 
and  reasonable  care  and  diligence  to  avoid  the 
injury],  why  then  that  presumption  Is  removed, 
and  the  burden  will  again  be  shifted  to  the 
shoulders  of  the  plaintiff  to  make  it  appear  that 
the  railroad  company  was  negligent  in  the  man- 
ner and  form  alleged  in  the  petition." 

"If  they  were  negligent  in  not  stopping,  and 
the  evidence  disclosed  that  some  defective  ma- 
chinery about  the  engine  or  cars  prevented  the 
train  from  being  stopped,  that  would  be  the 
same  thing  as  if  it  had  been  alleged." 

"Then  see  whether  or  not  that  presumption 
raised  against  the  company  has  been  rebutted 
by   any   of  the  testimony   Introduced  for   the 

{Jaintiff  or  tiie  defendant,  and  if  It  does,  then 
ook  further  to  the  evidence  and  see  wnether 
the  evidence  discloses,  by  a  preponderance  of 
the  evidence,  that  the  defendant  was  negligent 
as  charged  in  this  petition.  If  the  evidence  dis- 
closes that  fact,  why  then,  even  though  the  pre- 
sumption of  negligence  cast  by  the  mere  fact 
of  the  injury  may  have  been  overcome,  the 
plaintiff  would  be  entitled  to  recover,  if  you 
nnci  evidence  showing  that  the  defendant  was 
negligent  as  alleged  in  the  petition." 

Collins  &  Stanfield,  of  Reldsvllle,  for  plain- 
tiff In  error.  Way  &  Burkhalter,  of  Relds- 
vllle, for  defendant  In  error. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  [2,  3]  Where  stock  Is  killed  by  the 
running  of  the  cars  of  a  railroad  company, 
and  there  Is  some  evidence  other  than  the 
presumption  against  the  company,  authoriz- 
ing the  jury  to  find  that  the  employes  In 
charge  of  the  train  were  negligent,  and  that 
the  killing  was  the  result  of  that  negligence, 
a  verdict  against  the  railroad  company 
should  not  be  disturbed.  Negligence,  like 
any  other  fact,  may  be  established  by  cir- 
cumstantial evidence  as  well  as  by  direct 
evidence.  In  Southern  Railway  Co.  v.  Car- 
ter, 139  Ga.  237,  77  S.  B.  21,  Mr.  Justice  Beck 
said: 

"In  passing  upon  the  question  as  to  whether 
or  not  the  presumption  of  negligence  which 
arose  upon  proof  of  the  killing  of  the  stock 
in  the  operation  of  the  defendant's  train  had 
been  overcome,  the  jury  had  the  right  to  con- 
sider all  the  circumstances  proved  in  the  case, 
as  well  as  the  direct  testimony  given  by  the 
witnesses  for  the  plaintiffs  and  the  defendant 
Whether  the  killing  of  the  stock  was  the  result 
of  a  failure  to  exercise  due  care  and  diligence 
or  not  was  one  for  the  jury^  and  there  being 
some  evidence  to  support  their  hiding  contrary 
to  the  contention  of  the  defendant,  this  court 
should  not  disturb  it  on  the  ground  that  the 
yerdict  is  contrary  to  the  evidence." 


In  Central  of  Ga.  Ry.  Co.  ▼.  Dosier,  117  Ga. 
703,  45  S.  E.  67,  It  was  said: 

"In  a  suit  for  damages  for  killing  stock  the 
plaintiff  offered  no  eyewitness  to  the  trans- 
action. While  weak  and  unsatisfactory,  the 
testimony  as  to  the  tracks  of  the  animal  and 
other  physical  facts  was  sufficient,  when  aided 
by  the  presumption  of  negligence,  to  warrant 
a  yerdict  in  favor  of  the  plaintiff,  notwithstand- 
ing the  evidence  of  the  engineer  and  fireman 
tended  to  show  the  exercise  of  ordinary  care 
and  diligence." 

See,  also,  Central  of  Ga.  Ry.  Co.  ▼.  Harden, 
113  Ga.  455,  88  a  E.  949;  Id.,  U4  Ga.  518, 
40  S.  E.  738.      . 

In  the  Harden  Case  a  mule  was  killed, 
and  the  employes  in  charge  of  the  train  tes- 
tified that  they  did  all  that  they  could  to 
prevent  the  killing.  There  was,  however, 
some  evidence  of  tracks  showing  that  the 
mule  had  run  down  the  railroad,  and  the 
Supreme  Court  finally  upheld  the  verdict 
against  the  railroad  company,  the  court  stat- 
ing that  there  was  some  evld^ice  to  sustain 
the  Jury's  finding.  Compare  also  the  follow- 
ing cases :  Sou.  Ry.  Co.  v.  Lang,  11  Ga.  App. 
8,  74  S.  E.  443 ;  Atlantic  Coast  Line  R.  R 
Co.  y.  Strickland,  125  Ga.  352,  54  S.  Bi  168: 
Sou.  Ry.  Co.  v.  Patton,  10  Ga.  App.  678,  73 
S.  EL  1075;  Ga.  Sou.  &  Fla.  Ry.  Co.  v.  l^son, 
11  Ga.  App.  233,  74  S.  E.  1008;  Atlantic 
Coast  line  Railroad  Co.  y.  Cbastaln,  15  Ga. 
App,  707,  84  S.  B.  167;  Central  of  Ga.  Ry. 
Co.  v.  Trammell  &  McCowan,  114  Ga.  312, 
40  S.  B.  259  (4).  "It  was  for  the  Jury  to  de- 
termine whether  or  not  the  explanation  of- 
fered in  behalf  of  the  defendant  completely 
rebutted  the  presumption  of  negligence  creat- 
ed by  the  killing,  •  •  •  and  th^  might 
legitimately  have  concluded  that  the  expla- 
nation of  the  killing  was  insufficient;  the 
credibility  of  the  witnesses,  as  well  as  the 
question  of  negligence,  being  exclusively  for 
them."  Atlantic  Coast  Line  Railroad  Ca  v. 
Cbastaln,  15  Ga.  App.  707,  84  S.  E.  167. 

In  the  Instant  case  the  plaintiff's  right  to 
recover  did  not  rest  solely  upon  the  statutory 
presumption  of  negligence,  but  there  was  di- 
rect evidence  as  well  as  circumstantial,  as 
shown  by  the  record,  which.  In  our  opinion, 
authorized  the  finding  pt  the  Juiy  that  the 
employes  in  charge  of  the  train  were  negli- 
gent, and  that  the  killing  could  have  been 
prevented  by  the  use  of  proper  diligence, 
notwithstandihg  the  testimony  of  the  engi- 
neer and  the  fireman  that  they  did  all  they 
could  to  prevent  it  The  evidence  was  suffi- 
cient to  authorize  the  verdict,  which  was  ap- 
proved by  t^e  trial  Judge,  and,  no  error  of 
law  appearing,  this  court  will  not  Interfere. 

[1]  The  headnotes  dealing  with  the.  special 
grounds  of  the  motion  need  no  elaboration. 

Judgment  affirmed. 

BLOODWORTH,  J^  concurs. 

BROYLES,  P.  J.  (dissenting).  In  my  opin- 
ion the  evidence  for  the  plaintiff,  beyond 
showing  that  his  mule  was  injured  by  the 
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nmnlng  of  a  train  of  the  defaidant  (and 
thus  raising  the  statutory  presumption  of 
negllg^ice  against  the  defendant),  was  with- 
out any  probative  yalne  whateyer.  The  un- 
disputed eyidence  of  the  engineer,  and  the 
other  employes  of  the  def^idant,  upon  the 
train  which  struck  the  mule,  completely  re- 
hutted  this  presumption  of  negligence,  and 
the  recovery  for  the  plaintiff  was  unauthor- 
ized. I  think  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  Georgia  Rail- 
road &  Banking  Co.  v.  Wall,  80  Ga.  202,  7 
S.  £.  039 ;  Atlanta  &  Charlotte  Air  Line  Ry. 
Go.  V.  Gravitt,  93  Ga.  369,  20  S.  B.  550,  26  U 
R.  A,  553,  44  Am.  St  Rep.  145  (7) ;  Georgia 
Southern  &  Florida  Railroad  Co.  y.  Sanders, 
111  Ga.  128,  36  S.  EL  458;  Macon  &  Birming- 
ham Railroad  Co.  v.  Revis,  119  Ga.  332,  46 
S.  R  418;  Atlantic  Ooast  Line  Railroad  Co. 
V.  Whitaker,  10  Ga.  App.  207,  73  S.  E.  34; 
Atlantic  Coast  Line  Railroad  Co.  v.  Cox,  11 
Ga.  App.  384,  75  S.  E.  268 ;  Whiddon  v.  At- 
lantic Coast  Line  Railroad  Co.,  21  Ga.  App. 
,  94  S.  B.  617. 

(22  Ga.  App.  32S) 

OZBURN  y.  MORRIS  &  CO.     (No.  9868.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  15,  1918.) 

(Syllahu9  hy  the  Oourt.) 

1.   PaiNCIPAL  AND  AOENT  ^=»155(3)— AUTHOB- 
ITT  OF  AOENl>— PlJBDOB  OF  C^BBDIT. 

A  local  agent  of  a  mercantile  firm  engaged 
in  the  business  of  buying  and  selling  goods  for 
profit  has  no  authority  to  pledge  the  <7edit  of 
his  principal  by  buying  goods  in  the  name  of 
the  principal  for  the  acccMnmodatioa  of  a  third 
person. 

2.  PaiNCiPAi.  AND  A0ELNT<@=»155 (3)— Agree- 
ment BY  Agent— Li ABiLFTT  of  Frincipal. 
Accordingly,  in  the  instant  case,  the  agree- 
ment between  the  local  agent  of  the  plaintiff,  and 
the  defendant,  for  the  purchase  of  the  car  of 
tomatoes  in  the  name  of  the  plaintiff  for  the 
accommodation  of  the  defendant,  was  not  bind- 
ing on  the  plaintiff,  and  the  defendant  was  not 
entitled  to  recover  on  his  plea  of  set-off.  The 
trial  judge  did  not  err  in  directing  a  yerdict  for 
the  plaintiff. 

Error  from  Superior  Coart,  Fulton  Coun- 
ty; Geo.  Jj.  Bell,  J\idge. 

Suit  by  Morris  &  Co.  against  C.  P.  Oz- 
bum,  with  plea  of  set-off.  Judgment  for 
plaintiff  upon  a  directed  verdict,  certiorari 
overruled,  and  defendant  brings  erroh  Af- 
firmed. 

Morris  &  Co.  sued  Ozbum,  doing  business 
as  O.  P.  Ozbum  &  Co.,  on  an  open  account, 
and  he  filed  a  plea  of  set-off,  alleging  that  he 
had,  with  the  consent  of  the  local  manager 
of  Morris  &  Co.,  ordered  a  car  of  tomatoes 
in  the  name  of  Morris  ft  Co.,  and  that  when 
the  tomatoes  arrived  Morris  ft  Co.  refused 
to  turn  the  car  over  to  him,  and,  instead  of 
this,  paid  Xor  them  and  accepted  the  ship- 
ment. Ozbum  claimed  that  Hogg»  former 
local  manager  of  Morris  ft  Co.,  had  agreed  to 
turn  over  the  tomatoes  to  him.  The  district 
manager  of  Morris  ft  Co.  claimed  that  Hogg 


stated  to  him  that  he  had  ordered  tomatoea» 
and  that  as  these  tCHnatoes  came  shijqped  to 
Morris  ft  Ca,  with  draft  and  bill  of  lading 
attached  drawn  on  Morris  ft  Co»,  they  be- 
longed to  Morris  ft  Ca  After  the  introduc- 
tion of  testimony,  the  court  directed  a  ver- 
dict for  Morris  ft  Co.,  on  the  open  account, 
whidi  Ozbum  in  his  answer  admitted  to  be 
correct;  the  court  holding  that  Ozbum  was 
not  entitled  to  recoyer  on  his  plea  of  set-off. 
Ozbum  carried  the  case  to  the  superior  court 
by  certiorari,  and  the  certiorari  was  over- 
ruled, and  he  excepted. 

Moore  ft  Branch  and  Bachman  ft  Simmons, 
all  of  Atlanta,  for  plaintiff  in  error.  Lovlck 
G.  Fortson,  of  Atlanta,  fbr  defendant  in  er- 
ror. 

HARWELL,  J.  (after  stating  the  facts  aa 
above).  [1]  It  is  insisted  by  Morris  ft  Go. 
that  the  local  manager,  Hogg,  had  no  au- 
thority to  lend  the  name  and  credit  of  the 
company  for  accommodation  to  another.  It 
is  insisted  that  If,  when  the  shipment  arriv- 
ed, Ozbum  had  declined  to  accept  the  toma- 
toes in  the  event  of  a  decline  in  price,  Mor- 
ris ft  Co.  would  have  been  bound  to  accept 
and  pay  for  them.  The  merchandise  was  or- 
dered in  the  name  of  Morris  ft  Co.,  and  if 
the  agreement  between  Hogg,  the  local  agent 
of  Morris  ft  Ca,  and  Ozbum  was  binding 
on  Morris  ft  Co.,  the  transaction  amounted 
to  the  pledging  of  the  credit  of  the  company 
for  purchases  made  by  and  on  behalf  of  an- 
other. The  question  Is,  Did  Hogg  have  au- 
thority to  bind  the  company  by  any  such 
transaction?  We  think  not.  He  was  local 
manager  of  a  branch  house  in  Atlanta  of  this 
mercantile  firm.  He  had  such  authority  as 
was  necessary  in  the  conduct  of  its  business 
in  Atlanta,  which  was  the  buying  and  selling 
of  goods  for  a  profit  on  behalf  of  the  com- 
pany. The  district  manager  of  the  compa- 
ny testified  that  no  instructions  were  ever 
given  by  Morris  ft  Co.  to  permit  brokers  or 
third  persons  to  order  in  the  name  of  Morris 
ft  Co.  and  to  turn  over  goods  when  they  ar- 
rived, as  a  matter  of  accommodation.  Oz- 
bum testified  that  he  had  done  that  several 
times  before  with  Hogg,  and  had  extended 
favors  to  Hogg ;  that  it  had  been  the  custom 
between  Hogg  and  himself,  and  that  he  had 
never  heard  any  one  raise  any  objection.  It 
did  not  appear  from  the  evidence,  however, 
that  the  company  had  any  knowledge  of 
these  transactions  between  Ozbum  and  Hogg, 
or  that  they  had  ever  ratified  such  acts  on 
the  part  of  Hogg,  or  had  ever  given  Hogg 
any  such  authority.  The  authority  to  bor- 
row money  or  to  make  or  indorse  negotiable 
paper  is  a  power  similar  to  the  pledging  of 
one's  credit.  Mr.  Justice  Lamar,  in  Ex- 
change Bank  v.  Thrower,  118  Ga.  433,  46  S. 
E.  316,  said: 

''Authority  to  borrow  money  is  among  th« 
most  dangerous  powers  which  a  principal  can 
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confer  upon  an  agent,  and  mnst  be  created  by 
express  terms,  or  be  necessarily  implied  from 
the  very  nature  of  the  agency  actually  created. 
•  •  *  So  strict  is  the  rule  that  it  will  not  be 
presumed  even  from  an  appointment  of  one  as 
general  agent,  unless  the  character  of  the  busi- 
ness or  the  duties  of  the  agent  are  of  such  a 
nature  that  he  was  bound  to  borrow  in  order 
to  carry  out  his  instructions  and  the  duties  of 
the  office." 

The  power  to  pledge  credit  for  third  per- 
sons would  be  just  as  extensive  and  as  dan- 
gerous. "It  Is  well  settled  that  a  mere  gener- 
al power  to  Indorse  promissory  notes  does  not 
confer  upon  the  agent  authority  to  make  an 
indorsement  for  the  accommodation  of  third 
persons/*  Myers  v.  Walker  Bros.  &  Co.,  1(H 
Ga.  316,  30  S.  E.  842.  See,  also,  Carter  v. 
Pembroke  National  Bank,  11  Ga.  Ai^.  479,  75 
S.S.821.    It  is  held  that: 

"A  business  corporation  cannot,  in  the  absence 
of  express  power  in  its  charter  or  governing 
statute  so  to  do,  bind  itself  by  indorsing  negoti- 
able paper  for  the  accommodation  of  third  p^er^ 
sons  or  corporations,  even  for  a  consideration 
I>aid  therefor."  "Officers  of  corporations  have 
no  such  power.  The  officers  of  a  corporation 
have  no  power  to  execute  or  to  authorize  the  ex- 
ecution of  a  note  for  the  accommodation  of  a 
third  party,  for  a  matter  which  has  no  relation 
to  the  business  of  the  corporation  and  in  which 
the  corporation  has  no  interest"  10  Qyc.  page 
1116. 

iSee,  also,  National  Park  Bank  v.  German- 
American  Mutual  Warehousing  &  Security 
Company,  116  N.  Y.  281,  22  N.  B.  567,  5  li.  R* 
A.  pa^s  673,  676.  "The  broadest  possible  au- 
thority Jx>  make  and  indorse  paper  presump- 
tively is  to  be  exercised  in  the  principal's 
Interest  only,  and  does  not  Impliedly  extend 
to  making  or  indorsing  paper  for  the  accom- 
modation of  third  persons."  2  Corpus  Juris, 
page  642,  J  285;  31  Cyc.  p.  1385;  Gulick  v. 
Groover,  33  N.  J.  Law,  463,  97  Am.  Dec.  728, 
731.  "If  the  authority  of  the  agent  to  bind  his 
principal  by  negotiable  instruments,  executed 
in  the  principal's  business  and  on  his  account, 
is  thus  so  doubtful,  a  fortiori  has  he  no  au- 
thority to  bind  his  principal  by  making,  ac- 
cepting, or  indorsing  negotiable  paper  for  the 
benefit  of  himself  or  third  i)ersons.  Nor  can 
he  pledge  his  prlnclpars  credit  for  the  debt  of 
third  persons."  1  Mechem  on  Agency,  §  1003, 
p.  724;  Ruppe  v.  Edwards,  52  Mich.  411,  18 
N.  W.  193 ;  Bullard  v.  De  Groff,  59  Neb.  783, 
82  N.  W.  4;  Union  Pac  Town-Site  Co.  v. 
Page,  54  Kan.  363,  36  Pac.  992. 

The  plaintiflC  in  error  dtes  as  authority 
Laucheimer  v.  Jacobs,  126  Ga.  261,  55  S.  E. 
55.  It  will  be  seen  from  an  examination  of 
that  case  that  the  custom  relied  upon  which 
the  court  held  might  be  proved  and  taken  into 
consideration,  either  for  the  purpose  of  con- 
struing the  contract  of  agency  as  between  the 
parties  or  for  the  purpose  of  determining  the 
extent  of  the  agent's  authority,  was  an  es- 
tablished custom  or  usage  in  the  particular 
business  in  question  In  thpt  case,  L  e.,  the 
universal  custom  of  traveling  salesmen  at  the 
end  of  the  season  in  selling  their  samples. 
We  have  not  overlooked  the  cases  of  Noble  v. 


Bumey,  124  Ga.  964,  53  S.  H  463,  and  Hop- 
kins V.  Armour,  8  Ga«  App.  442,  69  S.  E.  580, 
cited  by  the  plaintiff  in  error,  but,  upon  an 
examination  of  those  cases,  as  well  as  the 
case  of  Laucheimer  y.  Jacobs,  supra,  th^  are 
easily  differentiated  from  the  instant  case. 
[2]  It  appearing,  from  the  facts  In  evidence^ 
that  Hogg,  the  local  manager,  had  no  author- 
ity, as  agent  of  Morris  &  Co.  to  purchase  the 
merchandise  for  Ozbum  in  the  name  of  the 
company,  and  thereby  pledge  the  credit  of  the 
company  for  the  accommodation  of  another, 
the  trial  Judge  did  not  err  in  directing  a 
verdict  for  the  plaintiff;  and  the  certiorari 
was  properly  overruled.    Judgment  affirmed. 

BR0Yl4E>S,  P.  J.,  and  BLOOD  WORTH,  J^ 
concur. 

(S2  Ga.  App.  S7€> 
SWAIN  ▼.  JAUDON  et  aL     (No.  7980.) 

(Cpurt  of  Appeals  of  Georgia,  Division  Na  1. 

May  14,  191&) 

(ByUahuM  ly  the  Oouri,) 
Atftbicancb  on  Appbai.  —  Cebtifibd  Ques- 

TIONS. 

Under  the  rulings  announced  by  the  Su- 
preme Court  a47  Ga.  773,  05  S.  Bl  696)  in 
responsa  to  the  questions  certified  to  it  by  this 
court  in  the  present  case,  the  judgment  sus- 
taining the  demurrer  to  the  petition  was  in  ac- 
cordance with  law,  and  must  stand  affirmed. 

E/rror  from  Superior  Court,  Effingham 
County;   W.  W,  Sheppard,  Judge. 

Action  by  W.  B.  Swain,  for  use,  etc.,  against 
W.  A.  Jaudon  and  othei^a.  Judgment  tor  de- 
fendants, and  plaintiff  brought  error,  where- 
upon the  Court  of  Appeals  certified  questions 
to  the  Supreme  Court  (147  Ga,  773,  95  S.  EL 
6d6).  Judgmoit  affirmed  in  conformity  to  the 
answers. 

D.  H.  Clark,  of  Savannah,  for  plaintiff  in 
error.  Travis  &  Travis  and  Paul  E.  Sea- 
brook,  all  of  Savannah,  for  defendants  in 
error. 

JENKINS,  J.    Judgment  affirmed. 

WADB,.  C.  Jm  and  LUKE,  J.,  ooneur* 


(22  Ga.  Api^  m> 

SOUTHERN  RY.   CO.  v.  EOUCiINS. 

(No.  9210.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

May  17,  1918.) 

(Syllabus  hy  the  Oottri.) 

1.  ExEMETiONs  <g=>27— Wages  of  Nonbesi- 
DENT— Statute. 
Neither  the  exemption  provided  by  the  laws 
of  this  state  nor  that  provided  bj  the  laws 
of  the  state  of.  tbe  debtor's  residence  aftords 
protection  against  process  of  garnishment  to 
subject  in  this  state  wages  of  nonresidaits 
which  have  been  earned  within  this  state.  Civ. 
Code  1910.  f  5095 ;  Kyle  &  Co.  v.  Montgomery, 
.73  Ga,  338  (3) ;  Harvey  v.  Thompson,  2  Ga. 
App.  560,  GO  S.  B.  11  (5). 
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2.  Funding  ot  Jubt. 

The  finding  of  the  Jury  upon  the  question 
as  to  the  debtor's  residence  at  the  time  the 
garnishment  proceeding  by  attachment  was  in- 
stituted cannot,  under  the  evideuce,  though  this 
evidence  was  conflicting,  be  disturbed. 

8.  AsSIGNliSXfTS  ^=:»49  —  DSUVSKT  OF  TUCE 

Slips. 
The  record  does  not  disclose  any  written 
assignment  to  the  plaintiff  by  his  debtor  of 
the  latter*s  chose  in  action  against  the  garnishee 
such  as  would  have  effected  an  immediate 
change   of   ownership  of   the   fund,   and    thus 

Srevent  recourse  to  the  process  of  garnishment, 
'he  mere  delivery  tothe  plaintiff  by  his  debtor 
of  certain  "time  slips/'  with  the  promise  of 
the  latter  that  he  would  "get  his  paj  check 
from  the  railroad  company  and  turn  it  over" 
to  the  plaintiff,  did  not  constitute  such  a 
transaction  as  could  have  compelled  the  rail- 
road company  to  pay  over  the  fund  to  the 
plaintiff  as  assignee,  even  though  forbidden  to 
do  so  by  the  person  to  whom  it  was  indebted. 
Reviere  v.  Chamblias,  120  Ga.  714,  715,  48 
8.  E.  122 :  Hargett  v.  McOadden  &  McElwee, 
107  Ga.  773,  774,  83  S.  E.  666. 

Error  fr<Hn  Superior  Court,  Whitfield 
County;  M.  O.  Tarver,  Judge. 

Action  between  the  Southern  Railway  Com** 
pany  and  T.  li.  Rollins.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

Maddox,  .McCamy  &  Shumate  and  Jas.  J. 
Copeland,  all  of  Dalton,  for  plaintiff  in  error. 
J.  A.  liongley,  of  Dalton,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  afllrmed. 

WADE,  C.  J.,  and  UUKB,  J.,  ooncor. 


(22  Ga.  App.  824) 

SPARKS  v.  TATESVILLE  GIN  CO.  et  aL 

(No.  8992.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  15. 1918.) 

(SyUaluf  hy  the  Court,) 

1.  Cebtiobabi  ^=3»70(4>— Answbb  or-MAOis* 
TBATB— Review. 

Jn  the  petition  for  certiorari  the  only  er- 
rors alleged,  other  than  the  verdict  was  con- 
trary to  law  and  the  evidence,  were:  (1)  The 
overruling  of  the  petitioner's  objections  to  an 
amendment  to  the  defendant's  plea;  and  (2) 
the  allowance  of  certain  testimony,  over  the  ob^- 
jections  of  the  petitioner.  In  the  answer  of  the 
magistrate  (to  which  no  traverse  or  exception 
was  filed)  it  does  not  appear  what  were  the  pe- 
titioner's objections  to  the  allowance  of  the 
amendment,  or  to  the  admission  of  the  testi- 
mony. Under  such  a  condition  of  the  record 
this  court  cannot  sav  that  the  trial  court  erred, 
either  in  allowing  the  amendment  or  in  admit- 
ting the  testimony. 

2.  Overruling  of  Petition  fob  Certiorari. 

There  was  some  evidence  in  support  of  the 
verdict,  and 'the  judge  of  the  superior  court  did 
not  err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Upson  Ctounty ; 
W.  EL  H.  Searcy,  Jr.,  Judge. 

Action  between  W.  P.  Sparks,  agent,  and 
the  Yatesville  GlU  (yOmpany  and  others. 
Judgment  for  the  latter,  certiorari  overruled, 
and  the  former  brings  error.    Affirmed. 


Claude  Worrill,  of  Thomaston«  for  plain* 
tiff  In  error.  John  B.  McPonald,  of  Yates- 
ville, for  defendants  in  error. 

BLOODWORTH,  J.  Judgment  afarmeu. 
BROYLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 

(22  Ga.  App.  830) 

MABBUT  V.  SOUTHE5RN  BY.  00.  et  aL 

(No.  9382.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  15,  1918.) 

f Syllabus  hy  the  Court.) 

Courts  ^=»99(2)  —  Amendment  —  Law  of 
Case. 
Under  the  facts  as  shovm  by  the  record, 
the  trial  judge  did  not  err  in  disallowing  the 
amendment  offered  by  the  plaintiff  and  in  dis- 
missing the  petition. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Gea  L.  Bell,  Judge. 

Action  by  J.  D.  Marbut  against  the  South- 
em  Railway  Company  and  another.  The  pe- 
tition was  dismissed,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Marbut  brought  suit  against  the  Southern 
Railway  Company  and  Atlanta  Lodge,  No. 
854,  Brotherhood  of  Hallway  Carmen  of 
America.  The  defendants  filed  separate,  but 
identical,  demurreiB  to  the  petition.  In  the 
first  and  third  paragraphs  ot  these  demur- 
rers it  was  contended  that  no  cause  of  action 
was  set  out,  and  that  the  matters  and  things 
alleged  in  the  petition  deprived  the  plaintiff 
of  the  right  to  maintain  a  cause  of  action 
against  the  defendants.  The  second  par- 
agraph is  that  **there  is  no  joint  cause  of  ac- 
tion against  this  defendant  and  its  codef end- 
ant.**  The  other  paragraphs  of  the  demurrer 
contain  special  grounds.  The  court,  by  an  or- 
der on  May  4,  1917,  overruled  paragraphs 

1  and  8,  and  sustained  the  other  paragraphs 
of  the  demurrer,  with  leave  to  amend  within 
10  days  from  date.  Orders  were  afterwards 
passed  extending  the  time  for  amendment 
to  May  26,  1917,  and  on  that  day  an  amend* 
ment  was  allowed  ahd  ordered  filed,  subject 
to  demurrer.'  This  amendment  sought  to 
remedy  the  defects  pointed  out  by  the  spe- 
cial grounds  of  the  demurrers,  but  did  not 
amend  to  meet  paragraph  2  of  the  demurrer, 
vlE.  that  no  joint  cause  of-  action  was  set 
out  against  the  defendants.  On  September 
14th  the  defendants  filed  a  motion  tb  dismUn 
the  petition.  This  motion  pedted  the  sec- 
ond ground  of  the  demurrers,  and  the  OC' 
ders  of  the  court  on  the  demurrers,  and  stat- 
ed that: 

''The  amendment  [of  plaintiff]  failing  in  any 
way  to  meet  the  judgment  of  the  court  sustain* 
ing  paragraph  2  of  the  respective  demurrers  of 
the  defendants,  the  judgment  «8  to  said  para- 
graph 2  became  final  and  absolute.     Paragraph 

2  was  a  general  demurrer,  and  the  effect  of 
the  order  of  the  court  in  sustaining  this  gen* 
eral  demurrer  was  to  dismiss  .t^e  petition  ui>on 
said   general   demurrer.     The'  plaintiff   having 
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failed  by  the  amendment  filed  by  him  to  rem- 
edy this  situation,  the  sustaining  of  this  general 
demurrer  became  final,  and  by  reason  of  the 
sustaining  of  such  general  demurrer,  set  forth 
in  paragraph  2  of  the  re8i>ective  demurrers  of 
the  defendants,  the  case  was  ended.  Defend- 
ants show  that  they  are  now  entitled  to  an 
order  dismissing  the  case,  based  upon  the  said 
order  of  the  court  sustaining  the  general  de- 
murrer of  defendants  as  set  rorth  in  paragraph 
2  of  their  respective  demurrers." 

The  plaintiff  was  ordered  by  the  court  to 
show  cause  why  the  motion  should  not  be 
sustained  and  the  case  dismissed.  Upon  the 
hearing  of  this  motion,  on  September  22d, 
an  amendment  striking  the  defendant  Atlan- 
ta Lodge,  No.  354,  Brotherhood  of  Railway 
Carmen  of  America,  from  the  petition  was  of- 
fered by  the  defendant  and  was  disallowed, 
and  the  court  thereafter  passed  an  order 
sustaining  the  motion  and  dismissing  the 
casa  The  plaintiff  excepts  to  the  order  dis- 
allowing this  amendment,  •and  to  the  order 
sustaining  the  motion  to  dismiss  the  petition. 

Lawton  Nalley,  of  Atlanta,  for  plaintiff 
in  error.  McDaniel  &  Black,  of  Atlanta,  for 
defendants  In  error. 

HARWELL,  J.  (af^r  stating  the  facts  as 
above).  The  question  in  this  case,  is:  Did 
the  court  err  in  disallowing  the  amendment 
offered  by  the  plaintiff,  striking  the  brother- 
hood as  a  defendant,  and  in  sustaining  the 
motion  to  dismiss  the  suit?  The  court  had 
passed  an  order  sustaining  certain  demur* 
rers  of  the  defendants,  one  of  which  was 
that  there  was  no  joint  cause  of  action 
against  the  defendants,  and  giving  the  plain- 
tiff a  certain  length  of  time  in  which  to 
amend,  this  time  being  extended  by  order  of 
the  court  The  plaintiff,  within  the  time  al- 
lowed, tendered  on  amendment,  which  was 
allowed  by  the  court;  but  this  amendment 
did  not  meet  the  attack  made  on  the  petition, 
that  no  joint  cause  of  action  was  set  out 
against  the  defendants.  No  exceptions  to 
the  order  sustaining  the  demurrer  were} 
filed  by  the  plaintiff.  The  order  sustaining 
the  demurrer  was  therefore  an  adjudication 
that  no  joint  cause  of  action  was  set  out 
against  the  defendants;  and,  since  no  ejt- 
ceptlons  to  this  order  were  filed  by  the 
plaintiff,  it  became  the  law  of  the  case,  and 
the  suit  was  subject  to  be  dismissed,  upon 
motion  o¥  the  defendants,  for  misjoinder  of 
parties  defendant  The  plaintiff  having  failed 
to  amend  within  the  time  allowed,  the  court 
properly  disallowed  the  amendment  offered 
at  the  hearing  of  the  motion  to  dismiss,  on 
September  22d,  and  dismissed  the  ca^e.  Love- 
lace V.  Browne,  126  Ga.  802,  55  S.  E.  1041 ; 
Blackwell  v.  Ramsey,  etc.,  Ck>.,  126  Ga.  812, 
55  S.  E.  968;  Waller  k  Co.  v.  Clarke,  132 
Ga.  832,  64  S.  £.  1006 ;  Clark  v.  Ganson,  144 
Ga.  644„  87  S.  E.  670;  Hinson  v.  Mutual 
Fertilizer  Co.,  19  Ga.  App.  121,  91  S.  E.  241 ; 
Babb  &  Norton  v.  Thomasville  Live  Stock 


fCo.,  17  Ga.  App.  384,  87  S.  B.  159;  Miller  v. 
Sou.  Railway  Co.,  21  Ga.  App.  367,  94  S.  K. 
619  (6). 
Judgment  afilrmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  X. 
concur. 


(22  Oa.  App.  228) 
COOK  V.  COBB  &  ROPER.     (No.  937L) 

(Ck>urt  of  Appeals  of  Georgia,  Divi8i<»  Na  2 

May  15,  1918.) 

(ByUahu9  hy  the  Court.} 

1.  Chattel  Mortgages  ^==>277  —  Foiueclo- 
suBE— Affidavit  of  Illegautt. 

There  being  no  allegation  as  to  a  breach  of 
warranty  within  the  period  of  eight  months  al- 
leged to  have  been  covert  by  the  warranty,  the 
court  did  not  err  in  striking  the  affidavit  of 
illegality,  by  which'  it  was  sought  to  set  up 
breach  of  warranty  as  a  defense  to  the  foreclo- 
sure of  a  purchase-money  mortgage  on  personal 
property. 

(AdditUmdl  Bynahut  hy  Ediioriai  Staff.) 

2.  Chattel  Mobtgages  ^=:»277  —  Fobeclo- 
stJBB— General  Denial. 

Under  Civ.  Code  1910,  f  3300,  relating  to  an 
affidavit  of  illegality  to  mortgage  fi.  fa.,  a  gener- 
al denial  of  indebtedness  sets  up  no  delfense. 
8.  Chatisl  Mortgages  ^=:»278  —  Foreox)- 
SURE— Defense— Burden  of  Proof. 

In  view  of  Civ.  Ck>de  1910,  §  3302,  the  bui^ 
den  is  upon  the  mortgagor  or  affiant  to  estab- 
lish allegations  of  fact  in  nature  of  an  affirma- 
tive defense. 

Error  from  Superior  Court,  Harris  Coun- 
ty; J.  L.  Kent,  Judge. 

Suit  by  Cobb  &  Roper  against  F.  H  Cook 
to  foreclose  a  mortgage.  Affidavit  of  illegal- 
ity stricken,  and  verdict  and  judgment  for 
plaintiff,  and  defendant  excepts  and  brings 
error.    Affirmed. 

To  the  foreclosure  of  a  mortgage  of  Cook 
upon  an  automobile  and  other  personal  prop- 
erty he  interposed  an  affidavit  of  illegality, 
setting  up  that  he  was  not  indebted  to  the 
plaintiff  as  alleged;  that  the  mortgage  and 
the  note  secured  by  it  were  signed  by  him 
under  the  following  drcamstances,  to  wit 
that  upon  a  certain  date  he  purchaaed  from 
Cobb  & .  Roper  an  automobile  for  a  stated 
price,  and  that  the  note  and  mortgage  were 
for  a  part  of  the  purchase  price,  and  he  has 
paid  all  of  the  purchase  price  "except  the 
amount  now  sued  for" ;  that  the  automobile 
*Vas  guaranteed  and  warranted  by  Cobb  k 
Roper  to  run  perfectly  for  a  period  of  eight 
months,"  and  they  "further  guaranteed  and 
warranted  to  replace  all  broken  and  defec- 
tive parts  on  said  automobile  for  a  period  of 
eight  months,'*  but  the  carburetor  was  defec- 
tive, and  he  had  to  pay  out  for  repairs  to 
the  carburetor  and  magneto  a  stated  sum; 
that  the  gasoline  leaked  out  on  account  of 
defects,  and  that  this  cost  him  a  stated  sum, 
and  that  by  reason  of  the  said  defects  the 
consideration  of  the  note  and  mortgage  par- 
tially failed,  and  that  the  automobile  was 
not  worth  more  than  $300,  though  sold  to 
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nim  foi  S669;  that  the  motor  was  defectlye 
and  insufficient  to  generate  the  power  neces- 
sary to  propel  t^  car,  and  that  the  plaintiffs 
refused,  upon  his  request,  to  take  the  car 
and  replace  it  with  another ;  that  a  new  mo- 
tor was  furnished  him  by  the  automobile 
company,  and  the  freight  and  installation  of 
this  cost  him  a  stated  amount ;  and  that  the 
plaintiffs  had  damaged  him  in  the  said 
amounts,-  on  account  of  the  defects  and 
breach  of  warranty  as  heretofore  set  out. 
The  court,  on  an  oral  motion,  passed  an  or- 
der striking  the  affidavit  of  illegality;  and 
a  yerdict  for  the  plaintiffs  was  rendered,  and 
Judgment  was  entered  thereon.  CJook  except- 
ed, assigning  error  on  the  striking  of  the  af- 
fldayit  of  illegality,  and  upon  the  action  of 
the  court  in  permitting  the  verdict  to  be  ren- 
dered and  the  judgment  to  be  entered. 

B.  J.  Mayer,  of  West  Point,  for  plaintiff  in 
error.  Meadors  &  Wyatt,  of  West  Point,  for 
defendant  in  error. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  [2]  The  general  denial  that  the  de- 
fendant was  indebted  set  up  no  defense. 
Ciy.  Code  1910,  f  3300;  Woods  v,  Roberts, 
d7  Ga.  254,  22  S.  E.  986;  Woods  v.  Almand 
&  Moon,  97  Oa.  255,  22  S.  E.  982.  The  re- 
mainder of  the  affidavit  of  illegality  attempts 
to  set  up  as  a  defense  a  breach  of  an  express 
warranty.  The  express  warranty  was  that 
the  plaintiffs  warranted  or  guaranteed  the 
automobile  to  run  perfectly  for  a  period  of 
eight  months;  and  that  they  fu^her  guar- 
anteed to  replace  all  broken  and  defective 
parts  of  said  automobile  for  a  period  of 
eight  months.  It  nowhere  appears  in  the  af- 
fidavit of  illegality  that  the  defects  complain- 
ed of  occurred  during  the  eight-month  period 
covered  by  the  warranty.  It  does  not  appear 
that  the  antmnobile  did  not  run  perfectly 
during  that  eight  montha  It  does  not  ap- 
pear when  these  alleged  defects  occurred. 
It  does  not  appear  that  the  refusal  to  replace 
any  defective  parts  occurred  during  this 
eight-month  period.  In  an  affidavit  of  ille- 
gality to  the  foreclosure  of  a  mortgage  on 
personalty,  the  mortgagor  may  avail  himself 
of  the  defense  of  recoupment  Arnold  v. 
Garter,  125  Oa.  819,  54  S.  E.  177.  *The  plea 
of  recoupment  being  a  cross-action  by  the 
defendant  against  the  plaintiff,  its  allegations 
as  to  damages  must  be  as  specific  and  cer- 
tain as  if  made  in  a  petition.''  Whitt  v. 
Blount,  124  Ga.  671,  53  S.  E.  205 ;  Beck  (Du- 
plicator Co.  V.  Fulghum,  118  Ga.  836,  45  S. 
E.  675;  Atlanta  Glass  Co.  v.  Nolzet,  88  Ga. 
43,  13  S.  E.  833. 

[3]  The  burden  Is  upon  the  mortgagor  or 
affiant  of  estajt)llshing  the  allegations  of  fact 
in  the  nature  of  an  affirmative  defense.  Civ. 
Code  1910,  §  3302;  Thompson  v.  Fain,  139 
Ga.  810,  77  S.  E.  166.  The  plea  of  recoup- 
ment must  therefore  set  up  all  the  facts  nec- 
essary to  make  out  a  complete  defense,  Just ' 


as  if  it  were  a  petition  or  declaration.  The 
express  warranty,  where  that  Is  relied  upon, 
must  be  alleged  and  a  breach  thereof  shown, 
and  damage  to  the  defendant  Moulton  v. 
Baer,  78  Ga.  215,  2  S.  E.  471.  It  should  also 
appear  that  the  express  warranty  was  a  part 
of  the  consideration  of  his  purchase. 

[1]  We  do  not  think  that  the  affidavit  of 
illegality  measures  up  to  the  requirements  of 
the  law,  in  that  it  does  not  show  a  breach  of 
the  warranty  that  the  automobile  would  run 
perfectly  for  a  period  of  eight  months,  and 
that  the  plaintiffs  would  replace  all  broken 
and  defective  parts  for  the  period  of  eight 
months.  It  does  not  clearly  appear  that  the 
alleged  warranty  was  made  at  the  time  of 
the  purchase,  and  was  part  consideration  of 
the  purchase.  '  For  these  reasons  we  think 
that  the  court  did  not  err  in  striking  the  af- 
fidavit of  illegality,  and  permitting  verdict 
and  Judgment  to  be  entered  in  favor  of  the 
plaintiffs. 

Judgment  affirmed. 

BROTLBS;  P.  J.,  and  BLOODWORTH,  J., 
concur* 


(22  Oa.  App.  801) 

FELKER  V.  CITY  OF  MONROE. 
(No.  9134.) 

(Court  of  Appeals  of  Greorgia,  Division  No.  1. 

May  15,  19ia) 

(SylldbuM  ly  ike  Court.) 

1.  CouBTs  ^=»217  —  Transmission  to  Str- 
PBEMS'  Court— Retbansfeb— Effect. 

This  case  having  been  transmitted  by  this 
court  to  tiie  Supreme  C]k>urt,  and  by  that  court 
transferred  back  to  this  court,  this  action  by  the 
Supreme  Court  watf  equivalent  to  a  holding  that 
the  constitutional  question  which  it  was  sought 
to  raise  in  the  affidavit  of  illegality  was  not 
properly  made,  and  that  no  such  question  was 
actually  raised  for  determination  on  review. 

2.  Municipal  Corporations  ^=»141  —  Offi- 
CEB8  ^=»42— Self-Appointment— iNVAun- 
iTY— Public  Policy— De  Facto  Officer. 

When  a  statute  confers  the  appointing  pow- 
er, and  does  not  expressly  authorize  self-appoint- 
ment, it  is  contrary  to  public  policy  to  permit 
an  official  board  to  exercise  that  power  by  ap- 
pointing one  or  more  of  their  own  body.  Such 
an  appointment  being  without  color  of  right, 
but  void  on  its  face,  the  appointee  is  not  a 
de  facto  officer,  and  the  official  acts  of  the  board 
wherein  he  participates  are  at  least  prima  facie 
invalid. 

Error  from  Superior  Court,  Walton  Coun- 
ty :  A.  J.  Cobb,  Judge. 

Proceeding  by  the  City  of  Monroe  against 
J.  H.  Felker  upon  tax  fl.  fas.  Affidavit  of 
illegality  to  a  tax  fi.  fa.  sustained  on  one 
ground  and  as  to  all  other  grounds  overruled, 
and  grounds  of  affidavit  to  another  fl.  fa. 
overruled,  and  defendant  brings  error.  Af- 
firmed in  part,  and  reversed  in  part. 

The  plaintiff  in  error  filed  separate  affidavits 
of  iUegality  to  the  proceeding  of  two  tax  fi.  fas. 
issued  agamst  him  by  the  city  of  Monroe.  By 
consent  of  counsel  the  cases  were  consolidated 
and  submitted  to  the  presiding  judge  under  an 
agreed  statement  of  facts.  The  affidavits  are 
specified  by  the  bill  of  exceptions  as  material 
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portions  of  the  record  and  the  grounds  of  ille- 
gality as  contained  therein  are  in  each  case 
irtated  as  follows: 

"(1)  Because  the  said  execution  is  noil  and 
7oi<l  for  the  reason  it  is  not  issued  by  the  prop* 
er  officer  of  said  city. 

'*(2)  Because  the  amounts  therein  claimed  are 
not  due,  in  accordance  with  the  laws  of  the  state 
and  the  decisions  rendered  by  -  the  Supreme 
Court. 

"(3)  Because  one  of  the  assessors  of  depo- 
nent's property  for  taxation  was  at  the  time 
a  member  of  the  coancil  appointing  the  as8e»> 
sors,  and  he  was  ineligible  to  hold  such  office,  and 
the  assessment  for  this  reason  is  null  and  void. 

"(4)  Because  said  execution,  levy,  and  adver- 
tisement is  contrary  to  article  1,  section  1,  para- 
graph 8,  of  the  Constitution  of  the  state  of 
Georgia,  as  embodied  in  section  6359  of  Park's 
Ann.  Code,  as  well  as  article  8,  section  14,  of 
the  Constitution  of  the  United  States,  as  em- 
bodied in  section  6700  of  Park's  Ann.  Code,  in 
that  it  violates  the  due  process  clause  of  said 
Constitution  and  each  of  them,  niK)n  the  ground 
that  there  is  no  provision  made  in  the  charter 
or  ordinances  of  6aid  city  of  Monroe,  according 
to  law  and  the  Constitution,  which  affords  a 
hearing  to  the  taxpayer  in  the  matter  of  fixing 
the  value  of  his  property  for  taxation. 

**(5)  Deponent  has  never  received  any  notice 
of  said  assessment,  was  never  served  with  any 
notice  of  the  hearing  whereon  said  execution  is 
based,  nor  did  he  waive  service  nor  did  he  ap- 
pear at  any  hearing  and  oppose  said  assess- 
ment, nor  was  he  served  with  aiiy  notice  of  said 
levy,  nor  was  he  given  any  opportunity  of  point- 
ing out  property  for  levy  and  sale,  and  tbe 
property  levied  on  ip  partly  owned  by  the  Wal- 
ton Hotel  Company  and  the  city  of  Monroe.*' 

The  agreed  statement  of  facts  Is  as  fol- 
lows: 

"That  James  M.  Day  and  Robert  Aycock 
[each]  was  one  of  the  council  at  tbe  time  he 
was  appointed  or  elected  one  of  the  city  tax 
assessors,  and  that  he  was  one  of  the  assessors 
who  made  the  assessments  in  question ;  that  the 
defendant  did  not  give  ja  or  return  bis  property 
in  said  city  for  taxation,  and  that  the  same  was 
ussessed  by  a  board  of  tax  assessors,  composed 
of  three  assessors,  one  of  whom  was  J.  M.  Day 
in  one  case  and  Robert  Aycock  in  Uie  other, 
who  occupied  the  dual  position  of  councilman 
and  assessor,  as  aforesaid;  that  the  defendant 
had  no  notice  of  any  such  assessment,  and  that 
there  has  never  been  any  hearing  regarding 
same;  that  paragraph  5  of  the  affidavit  of 
illegality  is  true,  except  that  the  defendant 
waives  and  does  not  insist  on  the  latter  part  of 
said  paragraph,  to  wit,  *nor  was  he  serv^  with 
any  notice  of  said  levy,'  also  that  in  1914  suffi- 
cient property  was  levied  on  to  pay  it  as  set 
out  in  paragraph  2;  that  the  125  feet,  50  feet 
wide,  levied  on,  crosses  a  15-foot  alley  and  runs 
for  5  feet  and  50  feet  wide  on  Walton  Hotel 
{property)  lot;  that  the  other  statements  of 
facts  (not  meaning  statements  of  law)  in  said 
affidavits  are  true  and  not  contested.*' 

The  affidavit  of  illegality  as  to  tax  fi.  fa. 
No.  208  was  sustained  by  the  trial  judge  "up- 
on the  first  ground  therein;  the  execution 
not  having  been  Issued  In  the  manner  pre- 
scribed by  the  charter  of  the  city."  .  All  the 
other  grounds  were  overruled.  In  dealing 
with  the  affidavit  of  illegality  as  to  tax  fl.  fa. 
No.  207,  the  trial  Judge  overruled  all  of  the 
grounds  thereof,  and  in  his  order  made  the 
following  statement: 

'*The  third  ground  of  illegality  has  given  me 
serious  trouble  but  after  mature  consideration  I 
have  reached  the  conclusion  that,  in  the  ab- 
senee  of  a  charge  of  actual  fraud  o£  other  illegal 


conduct  perpetrated  upon  the  other  members  of 
the  board  of  assessors  by  the  disqualified  fis- 
sessor,  the  action  of  the  two  qualified  members 
would  be  valid." 

The  assignment  of  error  is  as  follows: 
**To  the  judgment  of  the  court  on  illegality 
No.  207,  overruling  the  same  on  all  (^  the 
grounds  1  to  5,  inclusive,  plaintiff  in  error,  J.  H. 
Felker,  excepted,  now  excepts,  and  assigns  the 
same  as  error,  upon  the  ground  that  it  was 
contrary  to  law." 

Error  is  likewise  sought  to  be  assigned 
upon  the  Judgment  of  the  court  in  overruling 
grounds  2  to  5,  inclusive,  of  the  affidavit  in- 
terposed to  fl.  fa.  No.  208. 

J.  H.  Felker,  of  Monroe,  in  pra  per.  O. 
Boberts,  of  Monroe,  for  defendant  in  error. 

JENKINS,  J.     (after  stating  the  facts  as 

above).  [1,  2]  It  Is  provided  by  section  862  of 

the  Political  Code  (1910),  that: 

"The  mayor  and  council  of  each  town  or  city 
are  authorized,  at  their  option,  to  elect  three 
freeholders,  residing  in  the  town  or  city,  as 
assessors,  who  shall  value  and  assess  all  the 
property  within  said  town  or  city  liable  for  tax- 
ation." 

It  will  be  seen  by  the  statement  contained 
in  the  order  passed  by  the  learned  judge  who 
tried  the  case  that  it  was  not  his  opinion  that 
the  selection  made  by  the  council  ct  one 
of  their  own  members  for  a  place  upon  tbe 
board  of  assessors  was  a  lawful  one.  It  is 
well  settled  that  such  an  appointment  is  whol- 
ly Illegal,  and  that,  since  the  act  of  his  selec- 
tion is  void  on  its  face,  the  appointee  does 
not  occupy  the  status  of  a  de  facto  officer. 
Parrlsh  y.  Town  of  Adel,  144  6a.  242;  86  S.  £. 
1005;  Hawkins  v.  Intendant,  63  6a«  627;  29 
Cyc  1881  (b) ;  Meglemery  v.  Welssinger,  140 
Ky.  353,  131  S.  W.  40,  31  L.  R.  A.  (N.  S.)  575. 
The  difficulty  which  existed  in  the  mind  of 
the  trial  judge,  and  which  likewise  presents 
itself  to  us,  is  whether  the  act  of  the  board 
Itself  in  making  the  assessments  is  rendered 
invalid  by  reason  of  the  f  aet  that  it  was  par- 
ticipated in  by  one  whose  selection  and  ap- 
pointment was  wholly  void,  where  no  diarge 
is  made  '*of  actual  fraud  or  other  illegal  con- 
duct perpetrated  upon  the  other  members  of 
the  board,  of  assessors  by  the  disqualified 
member.*'  It  is,  provided  by  section  4,  para- 
graph 6»  of  the  Political  C!ode,.that: 

''A  Joint  authority  given  to  any  number  of 
persons,  or  officers,  may  be  executed  by  a  ma- 
jority of  them  unless  it  is  otherwise  declared." 

But  where,  as  in  thi^  case,  the  authority 
was  not  in  fact  ezerldsed  hy  the  majority 
qualified  members,  bat  by  them  in  conjunc- 
tion with  another  person  whose  ai^iointment 
was  absolutely  void,  it  would  not  seem  that 
the  sectioii  which  we  have  just  dted  would 
have  application,  but  that  any  action  so  taken 
would  be  at  least  prima  fade  invalid.  In  the 
case  of  CrawfoW  r.  Crow,  114  Ga.  282,  40  S. 
£.  286,  it  was  held  that  the  rckx>mmendatioQ 
of  a  grand  jury  puttlttg  into  effect  the  alter* 
native^road  law  was  not  invalidated  on  ac- 
count of  the  fact  that  one  of  Its  members 
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was  disqualified  by  reason  of  his  nonreid- 

dence,  where  It  also  aflarpaatlvely  appeared 

that,  irrespective  of  his  vote,  there  was  a 

majority  in  favor  of  the  recommendatlpn.    In 

this  decision  the  court  says: 

**It  is  now  well  settled  that  the  incompetency 
of  one  grand  juror  renders  an  indictment  void, 
no  matter  how  many  unexceptionable  jurors 
join  with  him  in  finding  the  bill.  This  rule  in 
reference  to  indictments  does  not  apply,  how- 
ever, to  the  recommendation  of  a  grand  jury 
that  the  provisions  of  the  'alternative  road  law' 
shall  become  operative,  when  it  affirmatively  ap- 
pears that,  irrespective  of  the  vote  of  a  disquali- 
fied juror,  there  was  a  majority  in  favor  of  the 
recommendation.  The  Legislature,  in  authoriz- 
ing grand  juries,  by  a  recommendation,  to  put 
into  effect  such  law,  evidently  intended  to  con- 
fer the  power  upon  them  as  a  representative 
body  of  citiaens  of  the  county  who  might  be 
serving  as  grand  jurors,  and  who,  on  account  of 
their  uprightness,  intelligence,  and  experience, 
would  be  well  qualified  to  determine,  under  all 
existing  conditions,  whether  the  interests  of  the 
county  and  its  citizens  would  be  promoted  by 
having  the  public  roads  worked  under  the  'al- 
ternative road  law';  and  in  passing  upon  such 
guestion,  a  majority  of  the  votes  of  those  quail- 
ed to  act  as  grand  jurors  must  63ntrol.  In 
the  present  case,  as  we  have  seen,  the  recom- 
mendation in  question  was  adopted  by  a  large 
majority,  if  not  by  the  unanimous  vote,  of  the 
members  of  the  grand  jury,  all  of  whom  were 
qualified  except  Ertzberger,  and  his  vote  could 
not  have  changed  the  result  of  their  action." 

The  doctrine  that  the  acts  of  an  official 
disqualified  to  serve,  whose  appointment  is 
not  void  on  its  face,  may  still  be  valid,  for 
the  reason  that  he  is  an  officer  de  facto,  does 
not  seem  to  have  application  with  respect  to 
Jurors.  Ordinarily,  the  mere  nonresldence 
of  an  official  does  not  deprive  him  of  his 
rights  and  powers  as  a  de  facto  officer,  but 
such  was  not  the  theory  on  which  the  case 
just  quoted  from  was  decided.  The  clear  in- 
timation in  that  case,  however,  was  to  the 
effect  that  the  action  was  prima  facie  illegal, 
but  that  since  it  was  affirmatively  shown 
that  the  action  was  taken  without  the  aid  of 
the  disqualified  member,  and  that  his  vote 
could  not  have  changed  the  result,  the  re- 
commendation was  upheld  as  a  legal  one. 
In  the  case  which  is  now  before  us  it  is  not 
made  to  appear  that  the  action  of  the  board 
of  assessors  was  taken  without  the  aid  of  the 
disqualified  member;  it  is  not  shown  that  the 
action  was  not  in  fact  dependent  upon  his 
aid.  It  would  seem,  moreover,  from  the 
language  of  the  excerpt  which  we  have  quot- 
ed from  the  Crawford  Case,  supra,  that  such 
a  recommendation  by  the  majority  members 
of  a  grand  jury  stands  upon  a  somewhat 
different  footing  from  the  ordinary  official 
acts  of  public  boards.  In  such  a  grand  jury 
recommendation  it  is  the  majority  opinion  of 
the  representative  citizens  constituting  its 
membeiiBhlp  which  the  law  seeks  to  arrive  at 
and  give  effect  to.  Here  it  Is  not  a  question 
of  what  was  the  majority  opinion  of  such 
representative  citizens,  but  the  act  which  is 
called  into  question  Is  simply  the  operative 
function  of  an  official  board.    In  the  case  of 


Wright  V.  State,  124  Ga.  84,  52  S.  E.  146,  the 
Supreme  Court  held  that: 

"Even  if  a  person  be  ineligible  to  hold  the 
office  of  jury  commissioner,  yet  if  he  is  appoint- 
ed to  such  office  and  acts  llierein,  he  is,  while 
so  acting,  a  jury  commissioner  de  facto,  and  the 
official  acts  of  the  board  of  jury  commissioners 
wherein  he  participated  are  valid,  and  cannot 
be  collaterally  attacked  upon  the  ground  that 
such  person  was  incompetent  to  hold  the  office 
of  jury  commissioner." 

The  ruling  here  upholding  the  official  acts 

of  that  board  Is  thus  based  specifically  and 

entirely  upon  the  proposition  that  the  dis^ 

qualified    official    who   participated   therein 

was  in  that  case  an  officer  de  facto;  the 

dear  intimation  necessarily  being  that  had 

he  not  been  such  the  holding  would  have 

been    otherwise.     To   the   same   effect   see 

Smith  V.  Bohler,  72  Ga.  646  (7),  where  it  was 

held  that: 

''Although  the  board  may  have  consisted  in 
part  of  persons  who  were  not  freeholders,  they 
were  all  de  facto  in  office^  and  competent  to  act 
until  ejected." 

In  the  Instant  case  the  act  of  the  board  of 
assessors,  participated  In  by  a  person  whose 
appointment  Is  so  wholly  and  palpably  Ille- 
gal as  to  prevent  him  from  occupying  the 
status  of  an  officer  de  facto,  would  seem  to 
be  at  least  prima  facie  Illegal,  if  indeed  not 
wholly  void.  See  Hardy  v.  Mayor,  etc.,  of 
GainesTllle,  121  Ga.  327, 48  S.  E,  921  (1).  But 
whether  wholly  illegal  or  not,  such  an  act  by 
such  a  board  cannot,  under  the  facts  as  pre- 
sented by  the  record,  be  upheld  upon  the 
theory  of  having  been  taken  by  its  legally 
constituted  members,"  since,  so  far  as  the  rec- 
ord goes,  the  action  Is  at  least  prima  facie 
illegal  as  being  in  part  the  act  of  a  stranger. 

There  Is  no  cross-bill  of  exceptions-  to  th« 
judgment  [Sustaining  the  affidavit  of  illegality 
as  to  execution  No.  208  on  the  ground  that 
it  had  been  improperly  issued,  and  that  judg- 
ment stands  affirmed;  but  the  judgment 
overruling  ground  3  thereof  is  reversed,  as 
is  the  order  and  judgment  overruling  ground 
3  of  the  affidavit  of  illegality  filed  to  execu- 
tion No.  207. 

Judgment  affirmed  in  part,  and  reversed 
in  part 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(22  Oa.  App.  348) 

AMOS  V.   CONTINENTAL  TRUST  00. 

(No.   8965.) 

(Court  of  Appeals  of  Georgia^  Division  No.  1, 

May  16,  1918.) 

(SyUabus  by  the  Court,) 
L  Indemnity  €=»3  —  CJontbact— Consideba- 

TION. 

The  assumption  and  payment  of  the  lia- 
bilities of  the  bank  furnished  a  sufficient  con- 
sideration for  the  obligation,  entered  into  by  the 
directors,  to  hold  the  trust  company  harmlessi 
and  the  contract  was  not  unilateral. 
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2.  Pbincipai.  and  Subbty  ^=:>152  -i  Surrs 
Against  Subbtt— Joint  and  Severai*  Lia- 
bility. 

A  surety  may  be  sued  separately  from  his 
principal  (Civil  Code  1910,  f  3559),  and  it  Is 
immaterial,  under  the  facts  of  this  case,  wheth- 
er the  defendant  in  the  lower  court  be  treated 
as  a  guarantor  or  as  a  surety.  Small  Co.  v. 
Claxton,  1  Ga.  App.  83,  57  S.  B.  977  (2). 

3.  Pbincipal  and  Sitbety  ®=»140— Actions- 
Conditions  Pbecedent. 

It  was  not  necessary  to  obtain  judgment 
against  the  principal  before  proceeding  against 
the  surety  or  guarantor  in  this  case.  The  con- 
tract was  to  pay  the  guaranteed  amount  upon 
the  failure  of  Lewis  to  make  ''prompt  and  punc- 
tual payment"  of  the  amount  set  opposite  his 
name  in  the  contract, ^and  his  failure  to  do  this 
was  distinctly  alleged  in  the  petition. 

4.  Indemnity  ^=>  12— Principal  and  Surety 
^=5>23(l)-j-lNDEMNiTY  Agreements— Waiver. 

There  is  no  merit  in  the  contention,  raised 
by  the  demurrer,  that  the  indemnity  contract  or 
bond  of  the  directors  was  binding  qpon  the  mak- 
ers thereof  only  upon  the  further  consideration 
that  certain  national  banks  would  additionally 
guarantee  and  indemni^  the  company  against 
loss  to  an  extent  named.  The  trust  company, 
under  the  terms  of  the  contract  of  guaranty, 
agreed  to  assume  and  pay  oS.  the  liabilities  of 
the  bank  upon  the  condition  that  the  makers  of 
the  bond  furnished  to  it  would  indemnify  the 
company  to  the  extent  of  $100,000,  and  also  up- 
on a  further  agreement  that  certain  banks  should 
afford  additional  indemnity.  If  the  trust  com- 
pany undertook  to  pay  off  the  liabilities  of  the 
bank  without  exacting  the  performance  of  the 
additional  condition,  or  if  its  performance  was 
legally  impossible,  as  contended,  this  could  not 
afford  a  reason  for  relieving  Lewis  as  one  of 
the  makers  of  the  indemnity  bond  or  for  dis- 
charging his  surety  or  guarantor.  From  the 
contract  it  is  plainly  evident  that  the  additional 
guaranty  did  not  become  effective  until  after 
the  guaranty  of  the  directors  was  exhausted, 
and  it  is  therefore  immaterial  whether  this  ad- 
ditional guaranty  was  furnished  the  trust  com- 
pany or  not. 

5.  Banks  and  Banking  ^=3»67,  113  — Con- 
solidation —  Assumption  OP  lylABILTTY  — 
Consent  of  Stockholders. 

While  a  bank  may  not  transfer  its  assets 
for  the  purpose  of  consolidating  with  another 
bank,  without  the  consent  of  two'thirds  of  the 
stock  of  each  bank  (Civil  Code  1910,  §  2303), 
it  is  competent  for  the  directors  to  arrange  for 
the  payment  of  its  liabilities,  if  the  bank  it- 
self be  unable  to  discharge  the  liabilities  in 
due  course,  and  for  this  purpose  may  borrow 


money  or  arrange  for  such  payment  by  another 
"      —  —  "         — "  XJ,  S.  230 

26  Sup.  Ct  495.  50  L.  Ed.  738. 


bank.     See  Wyman  v.  Wallace,  201 


(a)  At  all  events  one  of  the  directors  making 
the  contract  whereby  the  payment  of  the  bank's 
obligations  was  secured  cannot  himself  attack 
the  contract  because  not  authorized  by  two- 
thirds  of  the  stockholders,  nor  can  his  surety 
do  so. 

6.  Appeal  and  Error  ^=»874(4)— Preserva- 
tion OF  Exceptions -— Joinder  of  Excep- 
tions. 
The  exception  to  the  sustaining  of  the  de- 
murrer to  the  defendant's  answer  cannot  be 
considered,  under  the  decision  in  Turner  v. 
Camp,  110  Ga.  631,  36  S.  E.  76.  the  second 
headnote  of  which  is  as  follows:  "While  a  de- 
fendant in  an  action  may  before  its  final  ter- 
mination bring  to  this  court  for  review  a  deci- 
sion overruling  a  demurrer  to  the  plaintiff's  pe- 
tition because  the  'judgment  complained  of.  if 
it  had  been  rendered  as  claimed  by  the  plaintiff 
in  error,  would  have  been  a  final  disposition  of 
the  cause,'  such  defendant  cannot,  in  a  bill  of 
exceptions  sued  out  in  such  a  case,  properly  ex- 
cept also  to  a  decision  striking  his  answer  or 


a  portion  thereof.'*  See,  also.  Cox  v.  Hardee, 
135  Ga.  85,  68  S.  E.  932.  The  ruling  of  this 
court  in  the  case  of  Harrison  v.  Douglas,  16  Ga. 
App.  693,  697,  85  S.  E.  970,  972,  in  which  it  was 
said  by  Chief  Judge  RusseU  that,  ''there  being 
no  question  of  this  court's  jurisdiction  to  deal 
with  the  writ  of  error  [error  being  likewise  as- 
signed therein  upon  the  overruling  of  a  demur- 
rer to  the  plaintiff's  petition],  we  deem  it  prop- 
er at  this  time  to  dispose  also  of  the  questicm 
presented  by  the  ruling  of  the  lower  court  upon 
the  demurrer  to  the  answer,"  is  erroneous,  and 
will  not  be  followed,  in  so  far  as  it  may  be  in 
conflict  with  the  rulings  of  the  Supreme  Court, 
cited  above. 

7.  Judicial  Discretion— Referencb. 

It  does  not  appear  that  the  trial  judge  abus- 
ed his  discretion  in  referring  this  case  to  an 
auditor,  and  there  is  no  merit  in  the  exception 
based  toereon. 

8.  Review —*  Demurrer— Obnerai.  Grounds. 

The  numerous  special  grounds  of  the  de- 
murrer and  other  general  grounds  not  specifi- 
cally passed  upon  are  without  merit. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Continental  Trust  Company 
against  Mrs.  Tero  C.  Amos.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  D.  McNeil  and  Chas.  H.  Garrett,  both 
of  Macon,  for  plaintiff  in  error.  Hardeman, 
Jones,  Park  &  Johnston,  of  Macon,  for  de- 
fendant in  error. 

WADE,  C,  J.  The  Continental  Trust  Com- 
pany broyght  suit  against  Mrs.  Tero  C.  Amos 
for  $20,000. '  She  demurred  to  the  petition 
generally  and  specially,  and  filed  an  answer, 
various  portions  of  which  were  demurred  to 
by  the  plaintiff.  The  court  overruled  the  de- 
murrer to  the  petition,  and  sustained  the 
plaintiff's  demurrer  as  to  various  paragraphs 
of  the  answer,  and  struck  certain  para- 
graphs, and  ordered  that  other  paragraphs 
be  stricken  unless  amended  to  meet  special 
grounds  of  the  demurrer.  Thereupon  the 
case  was  referred  to  an  auditor,  upon  proper 
application ;  the  order  of  the  court  reciting 
that  it  appeared  ihat  the  cause  involved  com- 
plicated and  intricate  questions  of  account, 
and  that  the  facts  and  circumstances  of  the 
case  were  such  as  to  make  a  reference  to  an 
auditor  proper  and  necessary.  The  defend- 
ant filed  a  bill  of  exceptions,  assigning  error 
on  the  overruling  of  her  demurrer  to  the  pe- 
tition, and  upon  the  sustaining  of  the  plain- 
tiff's demurrer  as  to  certain  paragraphs  of 
the  answer,  and  upon  the  action  of  the  court 
in  referring  the  case  to  an  auditor. 

The  suit  was  based  upon  an  alleged  con- 
tract of  guaranty,  and  the  facts,  as  stated  in 
the  petition  under  which  the  contract  was 
entered  into  and  upon  which  It  was  claimed 
the  liability  of  the  defendant  arose,  were 
briefly  as  follows:  The  Commercial  ft  Sav- 
ings Bank  was  a  banking  corporation  doing 
business  in  the  city  of  Macon,  and  on  August 
1,  1914,  made  application  to  the  Continental 
Trust  Company  to  pay  off  for  it  all  of  its  in- 
debtedness to  its  depositors  and  other  credi- 
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tors,  proposing;  to  transfer  as  secnrlty  for 
such  payment  its  entire  assets  of  every  kind 
and  character.  The  trust  company  conclud- 
ed, after  examination,  that  the  assets  of  the 
bank  were  insufficient  to  pay  off  its  ascer- 
tained liabilities,  and  declined  to  assume  the 
payment  thereof  on  this  security.  To  induce 
the  trust  company  to  assume  the  payment  of 
the  bank's  indebtedness  certain  of  its  direc- 
tors proposed  that,  if  the  trust  company 
would  assume  and  pay  the  liabilities  of  the 
bank,  "they  would  guarantee  and  indemnify 
and  hold  harmless"  the  said  trust  company 
against  any  loss  it  might  sustain  by  reason 
of  any  deficiency  in  the  amounts  realized  on 
the  assets  of  the  bank  (which  were  to  be 
transferred  to  the  trust  company,  for  the 
purpose  of  paying  so  far  as  possible  the  lia- 
bilities of  the  bank) ;  the  amount  of  this 
guaranty  aggregating  $100,000.  A  copy  of 
the  bond  executed  by  the  directors  is  attach- 
ed to  the  petition  and  follows  hereafter,  and 
it  appears  therefrom  that  these  directors 
agreed  to  secure  the  respective  amounts  set 
opposite  their  names  in  the  bond.  One  of 
the  directors  who  signed  this  bond  was  E.  N. 
Lewis,  who  bound  himself  to  the  extent  of 
$20,000  only ;  and,  to  insure  the  performance 
of  the  obligation  assumed  by  him  *'and  the 
punctual  payment  by  him  of  the  amount  set 
opposite  his  name  in  said  instrument,"  Mrs. 
Amos,  the  plaintiff  in  error,  executed  the  in- 
strument which  is  the  basis  of  this  suit 
This  obligation  on  the  part  of  Mrs.  Amos 
was  a  separate  agreement,  written  on  the 
bond,  and  bore  the  same  date,  and  was  made 
and  delivered  before  the  trust  company  un- 
dertook to  assume  the  payment  of  the  indebt- 
edness of  the  bank,  and  its  assumption  of 
such  Indebtedness  was  partly  in  considera- 
tion of  this  guaranty.  The  assets  of  the 
bank  were  converted  into  cash  and  applied 
to  the  payment  of  the  various  amounts  ad- 
vanced by  the  trust  company  in  paying  all 
its  indebtedness,  but,  after  applying  every- 
thing realized  from  this  source,  there  re- 
mained a  deficiency  of  more  than  $100,000, 
the  total  amount  guaranteed  by  the  several 
directors.  The  directors  were  called  upon  to 
make  good  the  amounts  which  they  had  sev- 
erally guaranteed,  and  the  director  Lewis 
failed  and  refused  to  respond  to  this  de- 
mand; whereupon  suit  was  instituted  to  re- 
quire Mrs.  Amos,  as  a  guarantor,  to  comply 
with  her  obligation. 

The  bond  executed  by  the  directors  and  the 
undertaking  entered  into  by  Mrs.  Amos  ap- 
pear in  the  record  as  follows: 
"Georgia,  Bibb  County. 

"Know  all  men  bv  these  presents  that  where- 
as, the  Commercial  &  Savings  Bank,  of  this 
city,  is  unable  to  meet  in  due  course  its  obliga- 
tions to  its  depositors  and  other  creditors ;   and 

"Whereas,  by  resolution  of  their  respective 
boards  of  directors,  the  Commercial  &  Savings 
Bank  and  the  Continental  Trust  Company  have 
ag[reed  that  said  Commercial  &  Savings  Bank 
will  transfer,  assign,  and  deliver  to  said  Conti- 
nental Trust  Company  all  of  the  assets  of  said 
bank,  and  that  said  company  will  assume  the 
payment  of  the  liabilities  of  said  bank  shown 


on  a  list  of  said  liabilities  furnished  by  said 
bank  to  said  company  upon  condition  that  the 
undersigned  as  directors  of  said  bank  will  guar- 
antee and  indemnify  against  loss  the  said  com- 
pany on  account  of  the  assumption  of  said  lia- 
bilities as  herein  set  out,  and  upon  the  further 
condition  that  the  four  national  banks  in  the 
citv  of  Macon  will  additionally  guarantee  and 
indemnify  said  company  against  loss  to  the  ex- 
tent of  seventy-three  thousand  ($73,000.00)  dol- 
lars, and  shall  advance  such  moneys  as  may  he 
necessary  to  meet  withdrawals  of  deposits  which 
shall  not  be  immediately  redeposited  in  said 
company: 

"Now,  therefore,  the  undersigned,  each  for 
himself,  and  not  one  for  the  other,  as  sureties, 
hereby  agree  and  bind  themselves  unto  each  oth- 
er and  unto  the  Continental  Trust  Company 
that  they  will  guarantee  and  indemnify  and  hold 
harmless  the  said  Continental  Trust  Company 
against  any  loss  which  it  may  sustain  by  reason 
01  any  deficiency  in  the  amounts  realized  on  the 
assets  of  said  bank  in  the  payment  of  the  lia- 
bilities of  said  bank  in  the  respective  amounts 
set  opposite  the  name  of  the  undersigned,  and 
no  further,  to  wit: 

E.  Y.  Mallary $25,000  00 

IB.  N.  Jelks 25,000  00 

E.  N,  Lewis 20,000  00 

J.  J.  Cobb 15,000  00 

L.  S.  Dure 5.000  00 

A.  W.  Lane 5,000  00 

Cecil  Morgan. 5,000  00 

—the  said  respective  amounts,  or  such  i)ortion 
thereof  as  may  be  necessary,  to  be  paid  Con- 
tinental Trust  Company  as  demanded  by  it,  and 
in  the  event  of  the  payment  by  any  one  of  t^e 
undersigned  of  said  respective  amounts  or  any 
part  thereof,  the  said  Continental  Trust  Com- 
pany shall,  upon  a  final  liquidation  of  the  affairs 
of  the  said  bank,  and  after  accounting  to  the 
national  banks  for  the  amounts  advanced  bj 
them,  account  to  the  undersigned  respectively 
for  any  surplus  remaining  out  of  said  assets  aft- 
er the  payment  of  the  liabilities  of  said  bank,  in 
proiK>rtion  to  the  amounts  so  paid  in  by  the  un- 
dersigned. 

"The  undersigned  further  agree  that  they  will 
execute  and  deliver  to  the  Continental  Trust 
Company  tlieir  several  notes  evidencing  their  re- 
spective obligations  hereunder,  and  will  secure 
the  same  in  such  manner  as  may  be  satisfac- 
tory to  said  company;  and  in  the  event  such  se- 
curity is  given,  said  Continental  Trust  Com- 
pany shall  not  be  liable  or  responsible  to  either 
of  the  undersigned  for  a  failure  to  record  the 
instrument  evidencing  such  security  or  to 
promptly  enforce  the  same,  but  it  is  the  purpose 
and  intent  of  this  agreement  that  a  reasonable 
time  shall  be  given  to  the  undersigned  to  re- 
spond to  such  demands  as  may  be  made  upon 
them,  taking  into  consideration  the  exigencies 
of  such  situation  as  may  arise  and  the  demands 
for  payment  which  may  be  made  upon  said  com- 
pany by  the  creditors  of  said  bank. 

"In  witness  whereof  the  parties  hereto  have 
hereunto  set  their  hands  and  affixed  their  seals 
and  delivered  these  presents  this  August  3, 
1914. 


"^Signed] 
Signed 


it 


« 

« 


E.  Y.  Mallary.    [L.  S.; 


E.  N.  Jelks. 


Signed]    E.  N.  Lewis. 

Signed      "^   "^   "^^^ 

Signed 

Signed, 

Signed] 


J.  J.  Cobb. 
A.  W.  Lane. 
Cecil  Morgan. 
Leon  S.  Dure. 


li.  S. 

L.  S. 

t..  S. 

L.  S. 

1..  S.. 

L.  S.] 


"Georgia,  Bibb  County. 

"The  undersigned,  Mrs.  Tero  C.  Amos,  con- 
temporaneously with  the  execution  and  delivery 
of  this  instrument  and  as  a  part  thereof,  guar- 
antees tiie  prompt  and  punctual  performance  of 
the  obligation  of  said  E.  N.  Lewis  and  the 
prompt  and  punctual  payment  by  him  of  the 
amount  set  opposite  his  name  in  said  instru- 
ment;   and  I  further  agree  that  in  the  event 
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said  E.  K.  Lewis  shall  execute  and  deliyerf  as 
hereinabove  provided,  his  note  evidencing  the 
amount  of  his  obligation  to  indorse  the  same  as 
security. 

"Witness  my  hand  and  seal  and  the  delivery 
of  these  presents  this  August  3,  1914. 

"[Signed]    Mrs.  Tero  C.  Amos.    [L.  S.]" 

The  points  raised  by  the  various  grounds 
of  the  demurrer  to  the  petition,  which  were 
overruled,  are  sufladently  Indicated  in  the 
headnotes  above,  so  far  as  It  is  deemed  nec- 
essary to  pass  specifically  thereon.  So  also 
the  remaining  questions  raised  In  the  record 
are  disposed  of. 

As  indicated  above,  the  ruling  of  the  court 
below  on  the  demurrers  to  the  answer  can- 
not be  considered,  and  the  judgment  overrul- 
ing the  demurrer  to  the  petition  is  affirmed, 
as  is  also  the  judgment  appointing  an  audi- 
tor to  hear  and  determine  the  issues  of  law 
and  fact  in  this  proceeding. 

Judgment  affirmed. 

JENKINS  and  I/UKE,  JJ.,  concur. 

(22  Ga.  App.  280) 
BRENARD  MFG.  00.  v.  KINGSTON  SUP- 
PLY CO.     (No.  9244.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

May  14,  1918.) 

(Syllahui  hy  the  Court.) 

1.   CONTBAOTS     ^=»173— MUTUAIi   PBOMISES    — 

Dependent  PaoMisEa 
Promises  which  are  mutual  to  the  extent 
that  each  affords  the  sole  consideration  to  the 
other  win  not  be  construed  as  independent,  but 
will,  in  the  absence  of  clear  indications  to  the 
,  contrary,  be  taken  as  dependent  one  upon  the 
other;  and  while,  ordinarily,  dependent  cov- 
enants are  such  as  mutually  afford  to  the  other 
the  whole  consideration,  still  the  stipulations 
and  the  circumstances  of  the  contract  may  be 
such  as  to  render  covenants  mutual  and  de- 
pendent, even  though  one  of  them  affords  to 
the  other  only  a  part  of  its  consideration.  In 
such  a  case  the  question  as  to  whether  such 
covenants  shall  be  taken  as  mutually  dependent 
is  to  be  determined  by  reference  to  the  rational 
meaning  and  intent  of  the  parties  as  disclosed 
by  the  entire  instrument,  read  in  the  light  of 
the  surrounding  circumstances  and  the  pur- 
poses for  which  the  contract  as  a  whole  was 
made.  Ov.  Code  1910.  ||  3720,  4223,  4303; 
Schmidt  v.  Mitchell,  117  Ga.  6,  43  S.  B.  371; 
7  R.  C.  L.  1090. 

2.  Contracts  ^=»173  —  Conditions  —  Pay- 
ment. 
Even  though  an  agreement  may  refer  to 
certain  notes  as  having  been  given  "in  pay- 
ment," they  are  not  to  be  so  taken,  where,  by 
the  terms  of  the  same  instrument,  one  of  the 
conditions  of  the  contract  is  to  the  effect  that 
the  obligations  made  by  the  notes  shall  be 
promptly  met. 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  by  the  Brenard  Manufacturing  Com- 
pany against  the  Kingston  Supply  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

The  defendant  entered  into  a  contract  for 
the  purchase  of  a  piano  and  certain  other 
personal  property  from  the  plaintiff,  and  ex- 


ecuted Six  purchase-money  noteSy  for  $75 
each,  maturing  monthly,  the  first  of  whldi 
was  payable  two  months  after  date.  The 
material  portions  of  the  contract  are  as  fol- 
lows: 
"Kingston,  State  of  Georgia. 

"February  8,  1915. 

"To  Brenard  Manufacturing  Co.,  Iowa  City, 
Iowa — Gentlemen:  On  your  approval  of  this 
order,  deliver  to  me  at  your  earliest  conven- 
ience, f.  0.  b.  factory  or  distributing  point,  the 
Claxton  piano,  watches,  silverware  and  adver- 
tising matter  described  on  tiiis  and  reverse 
side,  in  payment  for  which  I  herewith  hand  you 
my  six  notes,  payable  to  your  order,  aggre- 
gating $450.00.  If  order  is  not  approved  and 
shipped  by  you,  the  notes  are  to  be  canceled 
and  returned  to  me. 

"My  last  twelve  months'  sales  were  $30,000.- 
00,  and  upon  this  figure  my  next  twelve  months' 
sales  to  be  $36,000.00,  and  that  if  X^,  of  my 
gross  sales  does  not  amount  to  four  hundred 
fifty  ($450.00)  dollars  for  the  next  twelve 
months,  you  will  pay  me  the  deficiency  in  cash, 
and  send  your  bond  for  $450.00  to  cover  this 
agreement  with  me.  Ton  are  to  conduct  all  of 
the  correspondence  in  securing  club  leaders 
and  members  and  conducting  the  dub-extension 
campaign. 

"To  make  the  last  above  paragraph  binding 
upon  you,  I  agree  to  furnish  you  within  ten 
days  approximately  150  names  and  addresses 
of  persons  whom  I  beUeve  will  make  good  dub 
leaders  and  members,  with  whom  you  are  to 
take  up  corresnondence  immediately.  I  agree 
to  take  the  shipments  promptly,  carry  out  the 
trade-extension  campaign  plan,  promptly  meet 
all  obligations  entered  into  under  this  agree- 
ment, keep  the  piano  well  displayed  in  my 
store,  issue  piano  votes  for  each  cent  pur- 
chases, and  every  sixty  days  of  this  contract 
to  report  to  you  my  gross  sales,  and  promptly 
furnish  you  all  information  you  request  to  en- 
able you  to  push  the  trade-extension  campaign. 

"In  consideration  of  the  spedal  methods  set 
forth  in  your  copyrighted  plan  and  the  special 
terms  and  agreements  herein,  this  order  cannot 
be  countermanded. 

"Brenard  Manufacturing  Company's  trade- 
extension  campaign  order  consists  of  the  fol- 
lowing," etc. 

Under  the  terms  of  the  agreement  the  de- 
fendant's notes  matured  some  time  prior  to 
the  maturity  of  the  contract ;  that  is  to  say, 
the  agreement  i>ertainiQg  to  the  guaranteed 
increase  of  sales  covered  a  period  of  one 
year  commencing  February  3,  1915,  whereas 
the  fii*st  note  matured  on  April  3,  1915,  and 
the  last  on  September  3,  1915.  The  bond  pro- 
vided for  by  the  terms  of  the  contract  was 
duly  furnished  the  defendant  by  the  plain- 
tiff. The  defendant  did  not  pay  the  notes  at 
maturity,  and  the  plaintiff  brought  suit 
thereon  as  they  matured ;  and  finally,  to  the 
suit  on  the  last  note,  the  defendant  filed  a 
plea  setting  up  that  there  had  been  a  defi-. 
ciency  in  the  amount  of  the  guaranteed  gross 
sales  during  the  period  covered  by  the  bond, 
and  that  by  reason  of  this  fact  there  was 
due  the  defendant,  under  the  terms  of  the 
bond,  a  small  amount  in  excess  of  the  sum 
sued  for  on  that  note.  After  the  evidence 
had  been  submitted,  the  court  directed  a 
verdict  for  the  defendant,  in  the  sum  of  $1.86, 
as  representing  the  difference  between  the 
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amount  of  the  note  sued  on  and  the  amount 
claimed  by  the  defendant  under  the  terms 
of  the  bond.  To  this  the  plaintiff  excepts. 
It  is  the  contention  of  the  plaintiff  that 
since  one  of  the  conditions  of  the  written 
agreement  was  that  the  defendant  should 
"promptly  meet  all  obligations  entered  into" 
thereunder,  and  since  the  defendant  failed 
to  pay  the  notes  at  maturity,  the  defendant 
Is  not  entitled  to  the  percentage  on  the  defi- 
ciency of  sales  as  conditionally  provided  for 
by  the  bond.  On  the  other  hand,  it  is  con- 
tended by  the  defendant  that  the  provision 
referred  to,  that  the  defendant  obligates  It- 
self to  ''promptly  meet  the  obligations  en- 
tered into  under  this  agreement,**  does  not 
constitute  a  condition  to  the  agreement,  but 
that  the  condition  to  the  agreement  ends 
with  the  word  "immediately,**  which  pre- 
cedes this  provision  in  the  third  paragraph; 
and  that  even  if  that  paragraph  is  to  be 
construed  Wl  together,  so  as  to  make  the 
stipulation  as  to  the  prompt  meeting  of  the 
defendant's  obligations  a  condition  to  the 
binding  effect  on  the  plaintiff  of  the  second 
paragraph,  still  the  condition  was  met  by 
giving  the  notes,  since  the  agreement  states 
that  the  notes  are  givenf  in  "payment.*' 

Paul  F.  Akin,  of  Cartersville,  for  plaintiff 
in  error.  Finley  &  Henson,  of  Cartersville, 
for  defendant  in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  [1,  2]  Counsel  for  the  defendant  do 
not  dispute  the  proposition  that  if,  when  the 
defendant  bound  itself  to  "promptly  meet  all 
obligations  entered  into  under  this  agree- 
ment,** it  thereby  imposed  upon  itself  one 
of  several  conditions  essential  to  the  validity 
of  the  plaintiff's  bond,  an  actual  breach  of 
the  defendant*s  duty  relative  to  the  notes 
would  void  the  obligation  of  the  bond.  We 
think  it  is  undoubtedly  true  that  if  the  quot- 
ed provision  of  the  contract  must  thus  be 
construed  as  conditional  at  all,  it  necessarily 
follows  that  Its  breach  would  be  sufficient  to 
invalidate  the  corresponding  dependent  cove- 
nant, even  though  the  stipulation  quoted 
affords  only  a  part  of  the  consideration  of 
the  provision  relating  to  the  bond.  The 
proposition  which  the  defendant's  counsel 
ably  insist  upon  Is  that  the  language  quoted 
from  the  agreement  is  but  an  independent 
stipulation,  and  that  It  does  not  constitute 
a  condition  at  all.  The  commencement  of 
the  third  paragraph  of  the  contract  expressly 
states  that  it  proposes  to  make  binding  upon 
the  plaintiff  its  obligation  to  furnish  the 
bond  as  provided  for  in  the  preceding  para- 
graph. Then  follow  seriatim  the  obligations 
imposed  upon  the  defendant,  among  which 
is  the  one  quoted,  and  with  this  enumeration 
the  paragraph  ends.  The  entire  paragraph 
is  thus  made  up  of  a  succinct  statement  of 
the  defendant's  obligations,  and  we  think  it 
must  reasonably  be  construed  as  a  whole, 


and  that  the  duties  thus  enumerated  must 
together  constitute  the  conditions  which  the 
paragraph  itself  refers  to.  It  was  clearly 
within  the  power  of  the  parties  to  the  agree- 
ment so  to  shape  the  contract  that  the  guar- 
anteeing bond  to  be  given  by  plaintiff  should 
be  valid  only  upon  the  condition  that  the 
defendant  should  promptly  meet  Its  own  ob- 
ligation expressed  by  the  terms  of  Its  pjr- 
chase-money  notes.  Construing  the  contract 
as  a  whole,  this  we  think  must  reasonably 
have  been  the  Intent  of  the  parties.  The 
mutual  benefits  and  burdens  of  the  undertak- 
ing would  seem  to  be  far  more  readily  met 
upon  this  assumption  than  to  suppose  that 
the  plaintiff  intended  absolutely  to  guaran- 
tee a  large  increase  in  the  defendant's  sales, 
without  any  corresponding  benefit  to  Itself. 
While  we  agree  with  counsel  for  the  de- 
fendant that  the  contract  could  not  be  rea- 
sonably taken  to  mean  that  the  plaintiff  was 
to  await  the  prompt  payment  of  the  notes 
before  executing  Its  bond,  still  we  think  that 
It  must  have  been  In  the  minds  of  the  par- 
ties to  the  contract  that  Its  validity  was 
dependent  upon  the  prompt  fulfillment  by 
the  defendant  of  Its  own  corresponding  ob- 
ligations. See  Equitable  Manufacturing  Co. 
V.  Davis,  130  Ga.  67.  70,  60  S.  B.  262. 
Judgment  reversed. 

WADE,  C.  J.,  and  LUKB,  J^  concur. 


(82  W.  Va.  280) 
PRICE,  et  al.,  Commissioners,  etc.,  of  County 
Court,  V.  STURGISS,  Circuit  Court  Judge, 
et  al.    (No.  3576.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1918.) 

(Syllabus  by  the  Court.) 

Pbohubition  ^?»22— Successive  Rui^s. 

Where  two  successive  rules  in  prohibition 
are  awarded  upon  the  petitions  of  the  same  com- 
missioners and  members  of  the  county  court  of 
the  county  against  the  judge  of  the  circuit  court 
to  show  cause  why  he  should  not  be  prohibited 
from  presiding  at  the  trial  of  petitioners  upon 
charges  preferred  against  them  for  incompetence 
and  neglect  of  official  statutory  duties,  and  the 
first  rule  is  discharged  by  an  order  based  upon 
the  condition,  to  wnich  respondent  voluntarily 
consented  and  in  which  he  joined,  "that  in  view 
of  the  feeling  developed  in  the  case  he  does  not 
desire  to  hear  and  determine  the  chai*ges, 
•  •  •  and  that  some  other  judge  will  be  se- 
lected to  hear  and  determine  said  charges,  who 
is  properly  qualified/'  the  second  rule  awarded 
for  the  same  purpose  will  be  made  absolute  upon 
the  petition  of  the  same  parties  upon  the  threat 
of  the  respondent  to  disregard  the  adjudication 
to  which  he  so  consented  and  by  which  he  agreed 
to  be  bound  and  controlled,  the  relative  circum- 
stances and  conditions  and  the  situation  of  the 
parties  remaining  unchanged  and  unaltered  by 
anything  that  has  occurred  in  the  meantime. 

Original  prohibition  by  John  C.  Price  and 
others.  Commissioners  and  Members  of  the 
County  Court  of  Monongalia  County,  against 
George  C.  Sturgiss,  Judge  of  Circuit  Court, 
and  others.    Writ  of  prohibition  awarded. 
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Chas.  A.  Goodwin,  Lazzelle  &  Stewart,  and 
Glasscock  &  Glasscock,  all  of  Morgantown, 
for  petitioners.  George  O.  Sturgiss,  of  Mor- 
gantown,  In  pro.  per. 

LYNCH,  J.  This  proceeding  is  before  us 
upon  a  second  petition  by  John  C.  Price  and 
others,  commissioners  and  members  of  the 
county  court  of  Monongalia  county,  and  a 
second  rule  prayed  for  and  granted  to  pro- 
hibit Hon.  George  C.  Sturgiss,  Judge  of  the 
circuit  court  of  the  county,  from  presiding 
at  the  trial  of  the  petitioners  to  determine 
their  guilt  or  innocence  upon  charges  pre- 
ferred against  them  for  alleged  official  mis* 
conduct,  incompetence,  and  neglect  of  duty. 
On  November  6,  1917,  when  the  case  made 
out  upon  the  first  petition  and  rule  was 
about  to  be  argued  and  submitted  upon 
pleadings  and  proof,  the  parties  then  present 
in  person  and  by  counsel,  including  the  re- 
spondent, and  others  not  present  except  by 
counsel  agreed  upon  an  order  which  was 
entered  of  record  in  this  court  oil  that  day 
as  follows: 

"This  day  came  the  parties,  by  counsel,  and 
tendered  and  filed  the  following  order  and  asked 
that  the  same  be  entered  of  record  in  this  case: 
'Thia  day  came  the  parties  to  the  above-styled 
proceeding,  both  olaintiff  and  defendant  by  tlieir 
respective  counsel,  and  by  consent  of  the  court 
each  party  is  permitted  to  withdraw  from  the 
files  of  the  proceedings  all  of  the  affidavits 
filed  by  said  party,  and  the  respondent,  George 
C  Sturgiss,  judge,  now  stating  that  in  view  of 
the  feeling  developed  in  the  case  he  does  not  de- 
sire to  hear  and  determine  the  charges  prefer^ 
red  against  the  petitioners  by  Lot  L.  Thomas 
and  others,  members  of  the  grand  jury  of  Mon- 
ongalia county  at  the  October  term  of  the  cir- 
cuit court  of  said  county,  1917,  and  that  some 
other  judge  will  be  selected  to  hear  and  deter- 
mine said  charges,  who  is  properly  qualified ; 
it  is  ordered  that  said  respondent,  George  C. 
Sturgiss,  do  call  in  some  circqit  judge  from 
another  circnU  to  hear  and  determine  said 
charges,  at»  ivquirod  by  law.*  •  *  •  It  is 
therefore  considered,  in  pursuance  of  the  forego- 
ing order,  entered  by  consent,  that  this  case  be 
and  the  same  hereby  is  dismissed  from  the  dock- 
et of  this  court  upon  the  condition  set  forth  in 
the  foregoing  order.*' 

Summarized,  the  charges  against  petition- 
ers as  members*  of  the  county  court  of  Mon- 
ongalia county  in  their  official  capacity  pre- 
ferred by  Thomas  and  other  members  of  the 
grand  jury  impaneled  and  acting  at  the  Oc- 
tober term,  1917,  of  the  circuit  court  of  Mon- 
ongalia county  are:  First,  sales  by  the  coun- 
ty court  to  Manning  Stiles  at  an  inadequate 
price  of  the  first  mortgage  bonds  of  the  Mor- 
gan town  &  Wheefling  Railway  Company  held 
by  the  county  court  in  trust  for  the  use  and 
benefit  of  Morgan  and  Clay  districts  of  that 
county,  through  which  the  railroad  is  pro- 
jected and  in  part  constructed,  without  no- 
tice to  the  citizens  and  taxpayers  of  the 
two  districts,  the  beneficiaries  of  the  trust, 
and  to  any  other  person,  except  the  purchas- 
er, of  an  intention  on  the  part  of  the  county 
court  to  sell  the  bonds  so  held  in  trust  for 
the  use  and  benefit  of  these  districts.    Where- 


fore, and  upon  this  phase  of  the  accusation, 
the  nine  grand  jurors  charge  the  members 
of  the  county  court  with  "unlawful,  illegal 
and  gross  neglect  of  official  duty,  official 
misconduct  and  incompetence,  '*  and  that 
they  thereby  "did  inflict  and  impose  upon 
the  taxpayers  of  each  of  the  two  districts  a 
total  loss  of  several  thousand  dollars.  Be- 
sides the  loss  of  rents  chargeable  to  the  Mor- 
gantown  &  Wheeling  Railway  Company  for 
the  use  of  the  county  bridge  of  Monongalia 
county  at  Morgantown  under  a  contract 
with  the  county  court  of  the  county,  the  only 
other  charge  so  preferred  is: 

**We,  the  jurors,  do  further  present  and  charge 
that  the  aforesaid  commissioners  and  members 
of  the  county  court  of  Monongalia  county  did 
have  full  knowledge  and  that  there  was  necessi- 
ty of  making  further,  better,  safer,  more  sani- 
tary, more  secure  provisions  in  and  about  the 
jail  of  said  county  for  safely  securing  and  pro- 
viding sanitary  conditions  for  the  prisoners  that 
had  at  all  times  been  confined  in  said  jail  and 
thereby  were  guilty  of  neglect  of  their  official 
duty  and  were  guilty  of  official  misconduct  there- 
in and  thereby  and  incompetent  for  proper  dis- 
charge of  their  official  duties." 

These  are  the  precise  cliarges  which  Judge 
Sturgiss  agreed  not  to  hear  and  determine, 
an  agreement  clearly  and  distinctly  avowed 
in  the  order  which  we  have  already  referred 
to  and  quoted  at  length;  and,  excepting  the 
sale  of  the  railroad  bonds  held  in  trust  by 
the  county  court  for  the  use  of  Morgan  and 
Clay  districts  to  Stiles  and  rent  for  the  use 
of  the  county  bridge,  they  are  the  same 
charges  that  he  now  proposes*  to  hear  and 
determine  in  disregard  of  his  solemn  prom- 
ise and  avowal  entered  of  record  after  due 
reflection  and  mature  deliberation  on  his 
part,  acting  upon  competent  legal  advice.  If 
disqualified,  as  in  the  order  he  virtually  con- 
cedes himself  to  he,  to  hear  the  charges  in- 
volved upon  the  former  rule  discharged  only 
upon  his  voluntary  concurrence  in  the  facts 
adjudicated  by  the  order,  he  must  now  nec- 
essarily be  adjudged  to  be  disqualified  to  pre- 
side at  the  trial  to  be  had  upon  the  same 
charges.  Nothing  has  occurred  in  the  mean- 
time to  remove  the  confessed  judicial  dLsa- 
bility  to  sit  in  judgment  at  the  trial  of  the 
petitioners  and  adjudicate  and  determine 
whether  they  be  guilty  or  not  guilty  of  neg- 
lecting the  due  performance  of  their  official 
duties  as  members  of  the  county  court,  or 
whether  they  possess  that  degree  of  compe- 
tence which  qualifies  them  to  act  in  that  ca- 
pacity. 

It  may  be  said,  indeed  justly  said,  that 
more  convincing  reasons  exist  now  for  the 
award  of  a  peremptory  prohibitive  writ 
against  his  sitting  in  Judgment  upon  the  acts 
of  the  accused  or  their  failure  to  act  than 
existed  when  he  confessed  his  disqualifica- 
tion upon  the  former  rule.  His  motives  and 
interests  remain  the  same,  if  not  intensified 
in  the  interim.  He  has  virtually  avowed  his 
intention  to  disregard  his  voluntary  action 
and  not  to  be  bound  by  the  order  to  which 
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he  solemnly  assented.  But  the  judge  of  a 
court,  when  a  party  to  a  suit  or  proceeding, 
is  concluded  to  the  same  extent  and  with 
like  effect  by  a  consent  order  as  any  other 
litigant;  and  while  many  other  reasons  for 
the  award  of  the  writ  are  assigned  and  ar- 
gued, some  of  which  may  and  others  may 
not  be  sufficient,  what  has  been  said  leads 
us  to  the  conclusion  that  the  writ  ^ould  go, 
and  it  is  awarded. 


(82  W.  Va.  362) 

LAMBERT  et  al.  v.  HUFF,  ANDREWS  & 
THOMAS  CO.  et  al.    (No.  3486.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  30,  1918.) 

fSylJahus  hy  the  Court,) 

1.  ExEounoN  ^=»2^— Lien— Saub. 

Though  an  execution  creates  a  lien  upon 
shares  of  the  capital  stock  of  a  corporation 
owned  by  the  debtor,  such  shares  cannot  be 
seized  and  sold  under  an  execution,  b^  the  offi- 
cer holding  it,  because  they  are  intangible  prop- 
erty in  the  nature  of  choses  in  action  and  in- 
capable of  manual  seizure,  possession  or  de- 
livery. 

2.  Execution  ^==>29  —  Shabes  of  Capitai. 
Stock  op  Corporation— Statute. 

For  the  same  reason  they  are  not  such  cs-* 
tate  or  effects  of  the  execution  debtor  in  the 
hands  of  the  corporation  to  which  they  pertain 
as  can  be  delivered  by  it  to  an  officer,  or  ordei*- 
ed  to  be  delivered  to  him,  in  a  proceeding 
founded  upon  a  suggestion,  authorissed  by  sec- 
tions 10-13  of  chapter  141  of  the  Code  (sees. 
5132-{S185). 

3.  Execution  ^=»29— Sale— Shares  op  Cap- 
ital Stock. 

The  court  from  which  a  summons  issuos 
in  such  a  proceeding  cannot,  upon  the  answer 
of  the  corporation,  showing  title  to  the  shares 
in  the  execution  debtor,  order  a  sale  thereof. 

4.  Corporations  «=»123(10)  —  Prior  Lien- 
Bill  in  Equity— Quia  Timet. 

A  pledgee  of  such  shares  so  ordered  to  be 
sold,  having  a  lien  or  other  right  in  respect 
thereof  superior  to  the  lien  of  the  execution, 
may  protect  and  enforce  such  lien  or  right  by 
a  bill  in  equity  quia  timet  and  enjoin  the  sale 
thereof  pending  the  suit. 
6.  Equity  ^=»132— Capacity  op  Pabtt— Pro- 
cess Variance. 
The  variance  between  a  bill  in  equity  charg- 
ing the  defendant  in  a  representative  capacity 
and  the  process  commanding  him  to  be  sum- 
moned in  his  individual  capacity  is  immaterial. 

Appeal  from  CJlrcuit  Court,  McDowell 
County. 

Suit  for  injunction  by  T.  A.  Lambert  and 
another  against  the  Huff,  Andrews  &  Thom- 
as Company  and  others.  From  an  order 
OTerruling  a  motion  to  dissolve  an  injunc- 
tion, defendants  appeal.    Affirmed. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  appellants.  Lltz  &  Harman,  of 
Welch,  for  appellees. 

POFFENBARGER^  P.  This  appeal  is  from 
an  order  overruling  a  motion  to  dissolve  an 
injunction  restraining  a  sale  of  shares  of  the 
capltal  stock  of  a  corporation,  the  Rocky 
Branch  Pocahontas  Coal  Company,  by  a  spe- 


cial commissioner,  under  an  order  of  a  court 
of  law,  made  in  favor  of  an  execution  credi- 
tor. Huff,  Andrews  &  Thomas  Ck>mpany,  up- 
on a  suggestion  that  the  corporation  had  In 
its  possession,  or  under  Its  control,  property 
or  estate  of  the  execution  debtor,  Stephen 
Kennedy. 

The  bill  upon  which  the  injunction  was 
awarded  alleges  that  the  plaintiffs,  Lambert 
and  Hamper,  are  accommodation  indorsers 
for  the  execution  debtor,  upon  a  note  held 
by  a  certain  bank,  and  hold  by  assignment, 
the  certificate  of  ttie  corporation,  evidencing 
title  to  the  shares,  for  their  security  and  in- 
demnity as  such  indorsers. 

[1]  The  demurrer  to  the  bill  and  the  mo- 
tion to  dissolve  are  predicated  upon  the  the- 
ory of  adequacy  of  legal  remedy  in  the  plain- 
tiffs  and  lack  of  jurisdiction  by  injunction. 
Owing  to  the  character  of  the  property  in- 
volved and  the  nature  of  the  proceeding,  an 
order  of  sale  of  intangible  property,  analo- 
gous to  a  chose  in  action,  Doheny  v.  Atlantic 
Dynamite  Co.,  41  W.  Va.  1,  23  S.  B.  525, 
Rollins  V.  Hess,  27  W.  Va.  570,  and  Zanhizer 
V.  Hefner,  47  W.  Va.  418,  35  S.  B.  4,  the  au- 
thorities relied  upon  in  support  of  the  de- 
fensive procedure,  are  not  applicable.  In 
each  of  those  cases  the  property  involved  was 
tangible  personal  property  in  the  hands  of 
an  officer,  susceptible  of  sale  by  him  under 
an  execution,  without  a  court  order  of  sale, 
and  about  to  be  so  sold.  £[ere  the  threaten- 
ed sale  Is  not  to  be  made  under  an  execu- 
tion at  all,  but,  on  the  contrary,  under  a 
court  order  made  In  a  proceeding  to  which 
the  plaintiffs  were  not  parties,  and  likely 
without  their  knowledge  or  an  opportunity 
to  assert  their  claim.  Neither  the  common 
law  nor  any  statute  affords  them  an  ade- 
quate remedy.  Sections  5  and  6  of  chapter 
107  (sees.  4496,  4497)  of  the  Code  do  not  do 
so.  Both  contemplate  and  provide  for  con- 
flicting claims  to  property  susceptible  of 
seizure  and  sale  under  an  execution  or  a  dis- 
tress warrant,  and  initiation  of  the  proce- 
dure by:  (1)  The  officer;  (2)  a  claimant  who 
has  given  a  suspending  bond;  (3)  the  party 
Issuing  the  process.  The  plaintiffs  are  not 
within  any  of  these  designations. 

[2,  3]  The  execution  creditor  has  proceed- 
ed under  sections  10  to  17  of  chapter  141 
(sees.  5132-5139)  of  the  Code,  making  certain 
provisions  for  enforcement  of  execution  liens, 
but  these  provisions  do  not  seem  to  authorize 
the  order  of  sale  made.  They  contemplate 
enforcement  of  the  liability  of  a  third  per- 
son to  the  debtor  for  the  benefit  of  the  cred- 
itor, a  liability  to  the  judgment  creditor  by 
virtue  of  the  lien  of  his  fieri  facias,  section 
10  says,  and  the  subjects  of  such  liens  are 
described  in  subsequent  sections,  as  "debts,^ 
"estate,"  "value  of  such  estate,"  and  "ef- 
fects of  the  execution  debtor."  A  corpora- 
tion is  clearly  not  a  debtor  of  its  stockholder 
in  respect  of  his  shares  of  stock  or  their 
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yalue,  nor  Are  snch  shares  ^ects  or  estate 
of  the  stockholder  in  Its  hands,  within  the 
meaning  of  the  statute.  A  share  of  the  capi* 
tal  stock  of  a  corporation  is  an  entity, 
though  intangible  and  incapable  of  manual 
possession  and  delivery.  Both  the  title  and 
possession  thereof,  in  so  far  as  it  is  suscep- 
tible of  possession,  are  in  the  stockholder. 
His  share  is  an  interest  in  the  corporation 
itself,  not  something  held  by  the  corporation 
for  him.  It  is  estate,  of  course,  but  tt  is 
manifestly  not  estate  of  the  debtor  in  the 
hands  of  the  corporation.  The  corporate 
property  in  which  the  share,. for  some  pur- 
poses, represents  an  equitable  interest,  legal- 
ly belongs  to  the  corporation.  It  may  be  an 
item  of  the  "effects"  of  the  debtor,  but,  if  so, 
it  is  not  such  an  item  in  the  hands  of  the 
corporation.  The  suggestion  or  trustee  pro- 
cess statute  contemplates  debts  that  may  be 
paid  or  money  or  other  property  of  which 
manual  delivery  can  be  made.  Moreover,  the 
suggestee  must  owe-  the  debt  or  have  the 
property  in  his  possession.  Corporation 
shares  are  not  property  of  the  kind  describ- 
ed, nor  does  the  corporation  have  possession 
thereof.  It  is  suggested  here,  but  not  decid- 
ed, that  the  debt  or  property  obtainable  by 
suggestion  must  be  the  absolute  property  of 
the  debtor;  for  the  statute  makes  no  provi- 
sion for  trial  of  conflicting  claims  of  title  or 
liens. 

Though  the  statute  clearly  does  not  author^ 
ize  a  sale  of  property  of  the  kind  involved, 
upon  a  mere  answer  of  the  corporation*  prov- 
ing title  thereto  in  the  debtor,  it  contains  a 
provision  for  enforcement  of  the  execution 
lien  thereon  in  another  way.  Section  15  of 
the  chapter  empowers  the  ofiBcer  holding  the 
execution  to  sue  in  his  own  name  for  enforce- 
ment of  the  lien,  and  makes  it  his  duty  to  do 
so,  if  indemnified  by  the  creditor,  and  permits 
the  creditor  to  sue  for  such  purpose  in  the 
officer's  name,  If  he  prefers  such  procedure. 
The  statutory  authority  so  conferred  includes 
both  actions  at  law  and  suits  in  equity.  If 
there  is  a  question  of  title  or  right  of  posses- 
sion, as  to  tangible  personal  property  to  be 
determined,  the  suggestee  refusing  to  deliver 
the  property  because  he  claims  it  as  his  own 
or  as  a  pledgee,  lienor  or  trustee,  detinue 
would  be  the  proper  remedy.  It  might  be 
invoked  for  recovery  of  specific  coins  or  bills 
or  other  identifiable  property.  If  the  proper- 
ty is  incapable  of  manual  delivery,  possession 
and  sale  under  execution,  a  suit  in  equity  for 
enforcejiient  of  the  Hen  is  the  proper  remedy. 
If  the  right  of  possession  is  in  the  suggestee 
by  reason  of  a  pledge,  mortgage,  or  common- 
law  lien,  the  remedy  would  be  in  equity,  since 
a  mere  equity  of  redemption  cannot  be  sold 
imder  an  execution,  but  is  enforceable  by  a 
suit  in  equity.  A  close  scrutiny  of  the  pro- 
visions of  sections  11,  12,  and  13  falls  to 
disclose  any  expression  of  legislative  in- 
tent to  empower  a  court  to  determine  up- 
on an  answer  to  a  sunmions  upon  a  sugges- 
tion conflicting  claims  to  funds  or  property. 


Section  11  provides  for  an  order  to  pay  or 
deliver,  not  a  Judgment  for  the  m<mey  or  prop- 
erty. Section  12  provides  for  a  jury  inquest 
as  to  whether  a  full  disclosure  has  been 
•made.  Section  13  authorizes  a  judgment,  on 
failure  to  answer  within  20  days  after  serv- 
ice, not  for  the  money  or  property,  but  "for 
the  amoimt  suggested."  Nowhere  Is  there 
a  provision  for  a  judgment  for  the  posses- 
sion of  goods  and  chattels  cm  whidx  a  writ 
for  their  seizure  could  issue,  nor  for  an  or- 
der of  sale  of  property  delivered  up  by 
the  suggestee.  If  the  order  to  deliver  au- 
thorized by  section  11  can  be  and  is  obeyed, 
the  property  comes  into  the  hands  of  the  of- 
fleer  for  sale  imder  the  execution*  If  not,  he 
may  sue  for  It,  under  the  authority  conferred 
by  secticm  15,  and  sell  it.  If  and  when  obtain- 
ed. If  this  is  the  true  interpretation  of  these 
provisions,  no  court  ord^  of  sale  of  tangible 
personal  property  disclosed  upon  a  suggestion 
is  necessary,  and  absence  of  a  provision  there- 
for strongly  argues  the  correctness  of  the 
interpretation,  but,  as  the  case  made  by  the 
bill  does  not  call  for  a  decision  as  to  the  pro- 
cedure in  cases  involving  ^orts  to  enforce 
the  execution  lien  upon  tangible  property  in 
the  hands  of  a  third  person,  this  interpreta- 
tion of  the  statute  is  merely  suggested,  since 
it  bears  a  close  relation  to  the  ground  of  our 
conclusion  and  not  given  as  matter  of  deci- 
sion. It  suffices  here  to  say  there  can  be  no 
order  of  sale  of  shares  of  corporate  sto<^ 
upon  the  answer  of  the  corporation  admit- 
ting ownership  thereof  by  the  debtor,  because 
they  cannot  be  reduced  to  possession  by  the 
officer,  nor  brought  within  the  Jurisdiction 
of  the  court  by  a  summons  upon  a  sugges- 
tion.    Cook,  Corp.  §  491. 

[4]  Nor  are  we  to  be  understood  as  review- 
ing the  order  of  sale.  Of  course,  it  is  not 
binding  upon  the  plaintiffs ;  for  they  were  not 
parties  to  it.  If  they  have  invoked  the  proper 
remedy  and  have  superior  right,  they  may 
avoid  its  effect,  not  only  because  they  are  not 
bound  by  it,  but  also  because  the  statute  did 
not  authorize  it.  The  creditors  should  have 
proceeded  in  equity  for  enforcement  of  their 
execution  lien.  Their  unauthorized  proce- 
dure by  an  order  of  sale  has  cast  a  doud  up- 
on the  right  of  the  plaintiffs,  if  they  are  pledg- 
ees of  the  shares,  and  thus  raised  an  issue 
properly  cognizable  In  equity,  conflict  of 
claims  to  liens  on  the  shares  which  neither 
constitute  a  debt  collectible  by  execution  nor 
property  convertible  into  money  by  an  ex- 
ecution sale.  Although  it  may  be  lacking  in 
formality,  the  bill  contains  sufficient  matter 
to  bring  it  within  the  definition  of  a  bill 
quia  timet,  and,  under  its  prayer  for  general 
relief,  the  rights  of  the  plaintiffs  respecting 
the  shares  may  be  ascertained  and  adjudicat- 
ed, and  the  threatened  mischief  thereto,  if 
any,  prevented. 

[6]  Departure  of  the  bill  In  Its  allegations 
from  the  summons,  'the  former  going  against 
T.  H.  S.  Curd  as  special  commissioner,  and 
the  latter  against  him  in  his  individual  capao^ 
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Ity,  Is  not  a  fatal  defect  In  equity,  It  la 
Ignored  as  being  ImTnateiial.  Dvans  v.  Byans, 
23  N.  J.  Eq.  72 ;  Walton  y.  Herbert,  4  N.  J. 
"Bki.  73.  At  law  It  would  be  curable  by  an 
amendment  Code,  c.  125i  §  15  (sec  4760). 
T^pon  these  principles  and  conclusions  tibye 
decree  complained  of  will  be  affirmed. 

(a  W.  Va.  877) 

CITY   OF   HLKINS   v.   hIrPER  et  aL 

(No.  49.) 

(Supreme  Court  of  Appieals  of  West  Virginia. 

April  30,  19ia) 

(SyUahuB  by  the  Gowrt,) 

1.  Statutes  ^=»97(2)  —  Locai«  ob  Sfboiai. 
Laws— Constitutional  PsoyisioNs. 

The  inhibition  of  the  passage  of  local  or 
special  laws  for  "laying  out,  otpening,  altering 
and  working  roads  or  highways,"  and  for  "va- 
cating roads,  town  plats,  streets,  alleys  and 
public  grounds,"  contained  in  section  89,  art 
6,  of  the  Constitution,  does  not  withhold  from 
the  Legislature  power  to  pass  a  law  conferring 
upon  a  municipal  corporation  of  2^000  popu- 
lation or  more  special  or  local  authority  and 
power  to  maintain  and  improve  its  roads, 
streets,  alleys,  and  public  grounds,  by  means 
and  methods  different  from  those  provided  for 
roads  generally. 

2.  Statutes  ^=s>95(8)  —  Spboial  ob  Looal 
Statute— Vaudatino  Act. 

A  provision  in  a  special  charter  granted 
to  such  a  city  by  a  legislative  act,  empowering 
it  to  reassess  and  cbarge  real  estate  therein 
with  the  costs  of  street  paving  previously  done 
and  subsequently  to  bo  done  when  the  original 
assessments  have  been,  or  shall  be,  invalid  on 
account  of  irregularities  in  procedure,  does  not 
conflict  with  said  limitation,  and  is  not  void 
by  reason  thereot 

3.  Municipal  Ck>BPOBATioNs  ^=s>514(4)— 

PUBUO  iHPBOySMBNT  —  INVALID  ASSESS- 
MENTS—CUBATIVB  Act. 
In  case  of  invalidity  of  a  public  improve- 
ment special  assessment  made  by  a  municipal 
corporation  against  real  estate,  which  it.  was 
within  the  power  of  the  Legislature  to  author- 
ize by  reason  of  irregularities  in  the  procedure 
under  which  the  improvement  and  assessments 
were  made,  there  is  a  moral  obligation  and  an 
equitable  right  against  the  property  enhanced 
in  value  by  the  improvement,  wbioh  the  Legis- 
lature may  constitutionally  enforce  by  the  pas- 
sage of  an  act  providing  for  reassessment  of 
the  costs  of  the  improvement  against  such 
property. 

4.  Municipal  CJobpobations  ^s»5I4(8)— 
Public  Ihpbovements  —  Invalid  Assess- 
ments—Cubative  Act. 

An  adjudication  of  the  invalidity  of  the 
original  assessment  in  such  case  between  the 
dates  of  the  making  thereof  and  the  passage  of 
the  reassessment  act  does  not  preclude  power 
and  authority  in  the  Legislature  to  pass  it,  nor 
its  operation  and  effect  upon  the  person  and 
property  absolved  from  liability  by  the  adju- 
dication. Nor  can  such  adjudication  be  suc- 
cessfully set  up  by  a  plea  or  otherwise,  against 
a  bill  to  enforce  the  lien  of  the  reassessment 
made  under  the  curative  act. 

6.  Municipal   Cobporations   ^=s>515(1)— In- 
valid   Assessment  —  Reassessment    Act- 
Limitations. 
The  bar  of  the  statute  of  limitations  to  an 
action  or  other  procedure  based  on  such  original 
assessment   intervening   before   the   passage  of 
the  reassessment  act  vests  no  right  in  the  per- 
son against  whom  it  was  made,  or  his  assigns. 


respecting  the  property  aasesaed,  as  against  the 
state  or  its  govern oiental  agendes,  since  the 
act  neither  revives  nor  continues  any  legal  ob* 
ligation  or  lien,  and  the  authorization  of  the  re- 
assessment is  the  exercise  of  the  state's  taxing 
power,  not  the  mere  assertion,  revival,  or  crea- 
tion of  a  right  of  action. 
6w  Municipal  Cobpobations  <S=»487— Inval- 
id Assessments — Oubativb  Act— Rights 
of  Pubchaseb. 
The  state's  power  of  taxation  is  not  subject 
to  the  limitation  in  the  law  of  conveyancing  in 
favor  of  bona  fide  purchasers,  wherefore  one 
who  purchases  real  estate  against  which  an 
invalid,  but  curable,  special  assessment  has  been 
made,  between  the  date  of  an  adjudication  of 
its  invalidity  and  that  of  the  passage  of  an 
act  authorizing  reassessment  of  the  property, 
takes  it  subject  to  liability  to  reassessment. 

7.  Municipal  Cobpobations  ^=»514<10) — ^Re- 
assessment Act— Notice  ov  Reassessment 
—Resolution. 
Publication  of  a  resolution  of  the  city  coun- 
cil, reciting  the  reassessment  act,  enumerating 
the  invalid  assessments,  fixing  a  time  and  place 
for  the  hearing  of  all   matters  pertaining  to 
the  reassessment  of  the  costs  of  the  payment  of 
the  streets  mentioned  in  it,  and  directing  pub- 
lication of  such  hearing,  is  a  sufficient  com- 
pliance with  the  provision  of  section  28,  chai>- 
ter    12,   Acts    1915    (Municipal    Charters),  re- 
specting notice  of  a  reassessment. 

8w  Municipal  Cobpobations  ^=»567(^— In- 
valid Assessment— Reassessment— Publi- 
cation OF  Notice. 
An    insufficient  date   of    such    publication, 
shown  in  one  of  the  certificates  thereof,  is  not 
good  ground  of  demurrer  to  a  bill  to  enforce 
the  lien  of  the  assessment,  containing  an  alle- 
gation of  due  publication,  since  a  proper  date 
may  be  proved  otherwise  than  by  the  certifi- 
cate. 

9.  Municipal  Cobpobations  ^=»514(1(9  — 
Public  Impbovement  —  Reassessment- 
Publication  by  Counout-ValidIty. 

The  use  of  a  civil  engineer's  report  show- 
ing the  amounts  of  unpaid  assessments,  the 
frontages  of  the  properties,  and  the  names  of 
the  owners,  in  the  making  of  a  reassessment, 
does  not  invalidate  the  action  of  the  council. 

10.  Municipal  Cobpobations  €=»567(2)— In- 
valid   Assessment  —  Reassessment  —  Dis- 

CBEPANCIES. 

Discrepancies  in  front  foot  rates  of  assess- 
ment, discoverable  by  calculation,  are  not  good 
ground  of  demurrer  to  a  bill  to  enforce  the 
lien  of  a  reassessment,  if  constituting  ground  of 
avoidance,  since  they  may  be  due  to  payments  ' 
made  on  the  original  assessments. 

Case  Certified  from  Circuit  Court,  Ran- 
dolph County. 

Bill  by  the  City  of  Elklns  against  Seymour 
Harper  and  others.  Demurrer  to  bill  over- 
ruled, and  decision  of  circuit  court  certified 
for  review.  Decree  overruling  demurrer  and 
rejecting  the  special  plea  aflSrmed,  and  cause 
remanded. 

S.  T.  Spears,  of  Elklns,  for  plaintiff.  James 
A.  Bent,  D.  H.  Hill  Arnold,  and  W.  B.  Max- 
well, all  of  Elklns,  for  defendants. 

POFFENBARGER,  P.  Having  ovemled 
a  demurrer  to  a  bill  for  enforcement  of  a 
Hen  claimed  for  the  cost  of  street  paving, 
under  a  reassessment  made  In  pursuance  of 
provisions  of  section  28  of  chapter  12  of  the 
Acts  of  1915  (Municipal  Charters),  constitut-. 


^=:»For  other  cmaes  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indezas 


1034 


95  SOUTHEASTERN  REPORTER 


(W.Va. 


Ing  the  amended  charter  of  the  city  of  Elklns, 
and  rejected  a  plea  of  res  adjudlcata  Oiere^ 
to,  the  judge  of  the  circuit  court  of  Randolph 
county  has  certified  his  decision  to  this  court 
for  review.  Certain  special  assessments 
made  by  the  city  of  Elkins  in  the  year  1904, 
for  street  paving  done  in  the  previous  year, 
were  invalid  for  reasons  assigned  in  the 
opinion  delivered  in  Whetsell  v.  City  of  El- 
kins, 08  W.  Va.  709,  79  S.  B.  754.  Among  the 
properties  specially  benefited  by  the  improve- 
ment and  then  invalldly  assessed  was  a  lot 
owned  by  Seymour  Harper,  all  of  which  he  has 
since  conveyed  to  other  parties  In  s^arate 
parcels  and  by  separate  conveyances.  He  as 
well  as  the  present  owners  of  the  parts  convey- 
ed and  the  holders  of  liens  on  one  or  more  of 
them  are  made  parties  defendant  to  the  bilL 
Unconstitutionality  of  the  reassessment  pro- 
vision of  the  statute  is  urged  upon  several 
grounds,  and  the  validity  of  the  assessment 
itself  is  attacked  for  alleged  irregularity  in 
procedure,  in  view  of  the  possibility  of  an 
adverse  holding  as  to  the  other  grounds  as- 
signed. 

•  [1]  The  inhibition  of  the  passage  of  local  or 
special  laws  for  "laying  out,  opening,  altering 
and  working  roads  or  highways,"  and  **vacat- 
ing  roads,  town  plats,  streets,  alleys  and  pub- 
lic grounds,"  found  In  section  39,  art  6,  of 
the  Constitution,  must  be  read  and  considered 
in  connection  with  another  provision  of  the 
same  section,  impliedly  authorizing  the  grant- 
ing of  special  charters  to  cities,  towns,  and 
villages  having  populations  of  2,000  or  more. 
Such  charters  invariably  confer  special  pow- 
ers of  street  improvement.  If  they  did  not 
and  streets  stood  on  the  footing  of  country 
roads  as  to  alteration  and  "working,"  in  the 
sense  of  mere  improvement,  one  of  the  prin- 
cipal purposes  of  incorporation  would  be  im- 
possible. The  implied  authorization  of  spe- 
cial charters  necessarily  restricts  the  opera-, 
tion  of  the  limitation  relied  upon  to  roads 
and  highways  outside  of  incorporated  cities, 
towns,  and  villages,  in  so  far  as  it  pertains 
to  maintenance  and  improvement  thereof  and 
methods  of  providing  means  therefor.  Matter 
of  Lexington  Avenue,  29  Hun  (N.  Y.)  304, 
affirmed  without  an  opinion  92  N.  Y.  629; 
Matter  of  Application  of  Woolsey,  95  N.  Y. 
135.  As  to  establishment,  opening,  vacation, 
and  changes  of  location,  it  may  be  otherwise, 
but  whether  it  is  or  not,  there  is  no  occasion 
now  to  inquire. 

[2,  3]  The  Legislature  had  undoubted  power 
to  provide,  in  chapter  47  of  the  Code  (sees. 
2382-2494),  under  which  the  paving  was  done, 
for  such  an  improvement  as  was  made  and 
special  assessments  for  payment  of  the  costs 
thereof,  without  the  filing  of  a  petition  there- 
for by  the  abutting  property  owners.  The 
raising  of  funds  for  such  purposes  is  an 
exercise  of  the  state's  taxing  power,  whether 
asserted  and  applied  directly  or  through 
local  taxing  tribunals  by  delegation.  New 
York,  C.  &  St.  L.  Ry.  Co.  v.  City  of  Hammond, 
170  Ind.  493,  83  N.  E.  244;    Page  &  Jones, 


Tax.  by  Assessment,  |  8,  citing  numerous  aur 
thorities.  The  reassessment  act  is  a  curative 
statute,  providing  the  means  of  enforcing  an 
economic  and  moral  obligation  which  it  oouid 
have  imposed  and  intended  to  impose,  but 
which  failed  as  a  legal  obligation  by  reason 
of  mere  irregularities  in  procedure.  Such 
statutes  are  everywhere  held  to  be  within 
the  legislative  power,  unless  the  Constitution 
forbids  retroactive  or  retrospective  legisla- 
tion. Spencer  v.  Merchant,  125  U.  S.  345, 
8  Sup.  Ct  921,  31  L.  Ed.  763;  Lombard  v. 
Park  Commissioners,  181  U.  S.  33,  21  Sup.  CL 
507,  45  L.  Ed.  731 ;  Newman  v.  aty  of  Em- 
poria, 41  Kan.  583,  21  Pac  593;  Baltimore  v. 
UUnan,  79  Md.  469,  30  Aa  43 ;  By  ram  v.  De- 
troit, 50  Mich.  56, 12  N.  W.  912. 14  N.  W.  698; 
Carpenter  v.  St  Paul,  23  Minn.  232;  Lord 
V.  Bayonne,  65  N.  J.  Law,  127,  46  Atl.  701; 
Fountain  v.  Newark,  57  N.  J.  Eq.  76,  40  AtL 
212;  Wilson's  Appeal,  152  Pa.  136,  25  Aa 
530 ;  Haubner  v.  Milwaukee,  124  Wis.  153, 101 
N.  W.  980,  102  N.  W.  57a  Our  Constitution 
forbids  enactment  of  ex  post  facto  laws*  but 
not  merely  retroactive  laws.  Ex  parte  Quar- 
rler,  4  W.  Va.  210,  224;  Wyatt  v.  Morris,  2 
W.  Va.  575 ;  Ex  parte  Hunter,  2  W.  Va.  122, 
155;  Calder  v.  Bull,  3  Dall.  (U.  S.)  390.  1  L. 
Ed.  618 ;  Cummings  v.  Missouri,  4  WalL  (U. 
S.)  277,  18  L.  Ed.  356. 

The  reassessment  act  did  not  validate  the 
assesaments  made  in  1904,  nor  purport  to  do 
so.  On  the  contrary,  it  assumed  invalidity 
of  some  assessments  made  for  noncompliance 
with  regulatory  provisions,  and  authorized 
reassessment  in  such  cases  on  a  prescribed 
basis  which  the  Legislature  could  have  orig- 
inally adopted.  The  city  had  no  power  to 
remedy  its  defective  assessments,  and  they 
were  void,  but  there  was  a  moral  obligation 
resting  upon  the  property  owners  benefited 
by  the  improvement  of  aelr  properties,  and 
an  equitable  right  against  the  property  itself, 
which  the  Legislature  had  constitutional 
power  to  legalize  and  enforce.  Authorities 
already  cited  cover  and  foreclose  the  conten- 
tion of  lack  of  legislative  authority,  based 
upon  this  aeory.  The  Legislature  may  raise 
money  by  taxation  to  discharge  such  obliga- 
tions, and  aerefore  to  reimburse  ae  state 
as  to  money  paid  on  account  aereof.  Wood- 
all  V.  Darst,  71  W..  Va.  350,  77  S.  E.  264,  80 
S.  E.  367 ;  Town  of  Guilford  v.  Darst,  13  N. 
Y.  143 ;  Cole  v.  State,  102  N.  Y.  48,  6  N.  E. 
277.  And,  on  ae  same  principle,  it  may  pro- 
vide for  moral  obligations  of  a  dty  or  for 
its  reimbursement  Doyle  v.  Newark,  34  N.  J. 
Law,  236. 

[4]  The  adjudication  of  invalidity  of  ae 
former  assessment  does  not  preclude  a  re- 
assessment under  new  legislative  authority. 
That  decision  stands  only  upon  the  law  and 
facts  then  obtaining.  Power  in  the  Legisla- 
ture to  alter  ae  law  underlying  that  assess- 
ment and  adjudication  completely  annihi- 
lates the  contention  of  vested  right  by  ad- 
judication. Doyle  V.  Newark,  34  N.  J.  Law, 
236.    The  assessment  was  void  wiaout  ad- 


W.Va.) 


WERNINGER  v.  STEPHENSON 


1035 


Judication  only  because  the  delegated  au-  r  necessary.     An  obvious  clerical  error  as  to 


thority  to  tax  had  not  been  strictly  pursued. 
Lfimitations  imposed  which  the  Legislature 
could  have  omitted  had  been  disregarded. 
As  the  Legislature  could  subsequently  forego 
disregard  of  the  limitations  it  was  not  bound 
to  impose,  the  moral  obligation  could  be  en- 
forced by  a  new  act,  and  the  adjudication  be- 
came immaterial.  Dillon,  Mun.  Corp.  (5th 
Ed.)  §  1496. 

[5]  The  attempt  to  make  out  a  case  of  vest- 
ed right  under  the  statute  of  limitations 
proceeds  upon  a  manifestly  incorrect  theory 
and  assumption  respecting  the  nature  and 
origin  of  the  reassessment  act  and  the  lien 
asserted  under  the  reassessment  made.  There 
is  no  time  limitation  upon  the  state's  power 
of  taxation  in  any  statute  or  the  Constitu- 
tion. This  assessment  arises  out  of  the 
exercise  of  that  power.  It  does  not  stand 
upon  a  legal  obligation  or  lien  brought  into 
existence  by  the  work  done  in  1903  or  the 
assessment  made  in  1904.  The  legislative 
power  to-  impose  a  tax  in  1915  for  discharge 
of  a  moral  obligation  incurred  in  1908  and 
1904  was  not  a  right  of  action  falling  under 
the  operation  of  the  statute  of  limitations. 
The  ostensible  tax  and  lien  of  1904  had  no 
legal  virtue  or  validity  at  all.  They  con- 
ferred no  right  of  action.  In  them  there 
was  nothing  against  -whidi  statutory  time 
could  run. 

[6]  The  alienation  of  the  property  between 
the  dates  of  the  adjudication  of  invalidity 
and  the  reassessment  constitutes  no  obsta- 
cle to  the  operation  of  the  reassessment  act. 
Purchasers  must  take  notice  of  the  state's 
powers  over  the  property  they  buy.  Indi- 
viduals can  obtain  no. rights  against  its 
known  right  of  taxation  or  regulation.  Ben- 
wood  V.  Pub.  Serv.  Com.,  75  W.  Va.  127,  83 
S.  E.  295.  The  principle  has  been  Judicially 
applied  to  cases  of  this  kind.  City  of  Seattle 
V.  Kelleher,  195  U.  «.  351,  25  Sup.  Ct  44,  49 
L.  Ed.  232;  Tallman  v.  Janesville,  17  Wis. 
51 ;  Cross  v.  Milwaukee,  19  Wis.  509. 

[7-91  A  further  ground  of  demurrer  is  al- 
leged  defectiveness  of  the  notice  of  the  re- 
assessment The  city  council  passed  a  reso- 
lution reciting  the  reassessment  act,  vacating 
the  old  assessment,  fixing  a  day  and  place 
*'for  a  hearing  upon  all  matters  pertaining 
to'*  such  reassessment  as  the  act  authorizes, 
"of  the  costs  of  said  pavement  against  said 
respective  properties,"  the  pavement  and 
properties  having  been  mentioned,  and  di- 
recting the  city  clerk  to  give  notice  of  the 
time  and  place  of  hearing,  by  publication 
agreeably  to  the  requirements  of  the  act 
The  clerk,  by  way  of  execution  of  this  or- 
der, caused  the  resolution  to  be  published  in 
fulL  Though  somewhat  informal,  the  notice 
was  clearly  sufficient  to  apprise  all  interest- 
ed persons  of  the  intention  and  purpose  of 
the  council  to  make  the  reassessment  author- 


the  date  of  publication  of  the  notice,  in  the 
certificate  thereof,  is  relied  upon,  but  the 
bill  alleges  due  publication,  and  the  date  is 
a  matter  of  proof.  The  certificate  was  not  a 
recordable  paper,  requiring  recordation  with- 
in a  certain  time  to  be  effective,  and  there- 
fore incapable  of  amendment  Hence  a  dif- 
ferent date  generally  alleged  can  be  proved. 

The  amounts  of  the  unpaid  assessments, 
the  frontages  of  the  properties,  and  the  names 
of  the  owners  were  set  forth  in  a  report  of 
a  civil  engineer,  used  for  the  purposes  of 
the  reassessment,  and  this  fact  is  relied  up- 
on as  a  ground  of  impeachment.  The  re- 
assessment is  the  act  of  the  council,  after  no- 
tice, however,  it  may  have  ascertained  the 
data  therefor.  Though  the  report  of  the  en- 
gineer was  used,  its  own  records  no  doubt 
furnished  information  verifying  the  cor- 
rectness of  the  report. 

[10]  Discrepancies  in  the  assessments  per 
front  foot  are  revealed,  but  these  may  be 
due  to  payments  made  on  the  old  assess- 
ments. They  are  clearly  not  sufficient  of 
themselves  to  invalidate  the  assessments,  as 
matter  of  law,  upon  a  demurrer  to  the  bill, 
whatever  their  effect  may  be  upon  the  final 
hearing. 

The  plea  of  former  adjudication,  based  up- 
on the  unsuccessful  effort  to  enforce  the 
original  assessment,  is  insufficient  for  rea- 
sons already  stated. 

The  decree  overruling  the  demurrer  to  the 
bill  and  rejecting  the  special  plea  will  be  af- 
firmed, and  the  cause  remanded* 


(82  W.  Va.  8«7) 

WERNINGER  v.  STEPHENSON  et  al. 

(No.  3481.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  30,  19ia) 

(Byllahus  hy  the  Oouri.) 

1.  Municipal  Corpobations  ^=»562(1)^As- 

SESSMENT  fob    PUBLIC    ImPB0VSM£NT&— EN- 
FOBCEMS  NT— DeFEN  SE . 

After  the  completion  of  a  public  improve- 
ment for  which  special  assessments  may  be 
made  against  property  specially  benefited  there- 
by, and  the  making  and  confirmation  of  the 
assessments  in  the  manner  provided  by  law, 
withoat  objection  on  the  part  of  the  owners 
of  the  properties  assessed,  the  enforcement  of 
the  liens  cannot  be  defeated  on  the  ground  of 
noncompliance  with  the  requirements  of  the 
contract  under  which  the  work  was  done,  if 
the  omissions  or  deviations  complained  of 
wore  not  of  such  character  as  to  make  the 
work,  when  completed,  essentially  different  in 
character  from  that  ordered  and  contracted 
for. 

2.  Municipal  Cobpobations  ^=:»446'- Pub- 
lic Impbovehents— Special  Assessmenp— 
Validity. 

The  substitution  of  a  sandstone  base,  by  a 
contractor,  in  the  performance  of  a  contract 
for  brick  street  paving,  calling  for  the  use  of 
gravel  base;  with  the  assent  of  the  governing 
city  authorities,  is  not  such  a  departure  from 
ized  by  the  statute,  and  nothing  more  was  ]  the  contract  as  makes  the  completed  work  dif« 
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ferent  in  law  or  fact  from  that  ordered  and 
contracted  for,  nor  does  it  invalidate  assess- 
ments for  the  improvement  made  and  confirmed 
after  statutory  notice,  without  objection;  the 
pavement  so  made  being  similar  in  all  other 
respects  to  one  laid  on  a  gravel  base,  and  only 
slightly  inferior  to  it,  if  at  all,  in  convenience, 
utility,  permanence,  and  value. 

3.  Municipal  Ck)BPORATioNs  ^=>456(2) — Spe- 
cial Assessment— Joint  Assessment. 

The  provisions  of  the  charter  of  the  city 
of  Huntington,  authorizing  special  assessments 
against  real  estate,  do  not  require  assessments 
to  be  made  separately  against  two  or  more  lots 
abutting  on  the  same  improved  street  and  own- 
ed by  the  same  person,  in  the  absence  of  a 
demand  for  such  assessment,   if  at  alL 

4.  Municipal  Oobpobations  ^=>526  — Spe- 
cial Assessment  —  Personal  Obliqation 
OF  Owner— Constitutional  Provisions. 

It  is  within  the  constitutional  power  of 
the  Legislature  to  make  assessments  for  the 
cost  of  public  improvements,  against  real  es- 
tate specially  benefited  thereby,  personal  ob- 
ligations of  the  owners  of  the  property  so  as- 
sessed. 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  A.  W.  Weminger  against  W.  J. 
Stephenson  and  others.  Decree  for  plaintilT, 
and  one  of  the  defendants  appeal.    Affirmed. 

Geo.  S.  Wallace  and  J.  W.  Perry,  both  of 
Huntington,  and  Biaynard  F.  Stiles,  of 
Charleston,  for  appellant  Strickling  & 
Strickling  and  Holt,  Duncan  &  Holt,  aU  of 
Huntington,  for  appellee. 

POFFENBARGER,  P.  This  appeal  is  a 
continuation  of  the  resistance  to  a  bUl  for 
the  enforcement  of  lien  for  paving  assess- 
ments by  the  owner  of  the  abutting  property 
upon  which  they  were  made,  on  the  ground 
of  invalidity  thereof  by  reason  of  a  substan- 
tial departure  from  the  contract  between  the 
city  of  Huntington  and  the  contractor,  in  the 
I)erformance  thereof,  or  such  nonperform- 
ance or  defective  i>erformance  as  suffices  to 
invalidate  the  assessments,  notwithstanding 
the  property  owner's  knowledge  of  the  de- 
parture and  confirmation  of  the  assessment 
after  notice,  without  objection  on  his  'part 
The  aggregate  of  the  amounts  of  the  assess- 
ments Involved  in  this  suit  Is  not  large,  but 
numerous  others,  amounting  in  all  to  $30,- 
000  or  $35,000,  are,  it  is  said,  resisted  on  the 
same  grounds,  wherefore  very  considerable 
amounts  depend  upon  the  result 

The  paving  was  done  under  a  charter 
clause  providing  for  payment  of  the  cost 
thereof  by  the  abutting  property  owners,  in 
five  equal  installments,  evidenced  hy  as  many 
paving  certificates  bearing  interest,  and  pay- 
able, respectively,  in  thirty  days,  one,  two, 
three,  and  four  years,  and  for  sale  of  such 
certificates  to  the  contractor  doing  the  work 
or  any  other  person.  The  amounts  spedfled 
in  the  certificates  are  made  liens  on  the  as- 
sessed lands,  lots  >  or  parts  of  lots,  enforce- 
able by  suit  in  the  name  of  the  holders,  and 
debts  against  the  owners  of  the  real  estate, 
collectible  in  the  manner  provided  by  law  for 
the  collection  of  other  debts.    The  contract 


out  of  which  the  oertiflcat^  In  question 
arose  was  made  between  the  city  and  J.  Ul- 
lom,  who,  being  unable  to  finance  the  work, 
as  it  progressed  obtained  advancements  from 
the  plaintiff,  Weminger,  in  the  course  of  the 
performance  of  his  contract,  and  assigned 
to  him  the  certificates  involved  in  this  suit 
after  issuance  thereof. 

Under  the  charter  provisions,  the  power 
and  authority  of  the  dty  to  grade  and  pave 
its  avenues,  streets,  roads,  and  alleys  are 
very  broad.  Without  a  petition  therefor,  it 
may  order  any  of  them  to  be  improved,  and 
assess  the  entire  cost  thereof,  except  that  of 
intersections,  against  the  land,  lots,  and 
fractional  parts  ot  lots  fronting  thereon; 
and,  upon  the  petition  of  the  owners  of  prop- 
erty constituting  not  less  than  half  of  the 
frontage  upon  any  street,  avenue,  road,  or 
alley,  it  may  cause  such  improvement  to  be 
made,  and  assess  the  entire  cost  to  the  abut- 
ting properties  and  their  owners,  and  as- 
sume the  certificates  representing  the  cost  of 
paving  the  intersections,  or  refund  it,  if  it 
sees  fit  to  do  so.  It  may  do  the  work  itself, 
and  its  decision  to  perform  it  may  be  made 
without  notice,  or  after  publication  of  notice 
of  its  intention  to  let  the  work  to  contract 
and  a  request  for  bids,  or  after  rejection  ot 
bids  submitted.  The  board  of  commission- 
ers are  clothed  with  full  power  and  discre- 
tion as  to  the  character  of  the  improvement 
to  be  made.  They  may  pave  with  brick, 
wooden  blocks,  asphalt,  or  other  suitable 
material,  or  they  may  macadamize  the 
streets,  avenues,  'roads,  or  alleys,  or  other- 
wise permanently  improve  or  repair  the 
same.  The  only  act  required  in  the  nature 
of  a  condition  precedent  is  the  passage  of  an 
ordinance  or  resolution  by  the  board  of  com- 
missioners, ordering  the  work  to  be  done, 
and  stating  the  method  of  payment,  except 
in  those  instances  In  whidi  the  work  is  let 
to  contract  When  the  board  proposes  to  let 
it  to  contract,  it  is  required  to  publish  a  no- 
tice calling  for  bids  or  proposals.  In  such 
case  .the  dty  is  required  to  approve  and 
adopt  plans  and  spedfications  of  the  work  to 
be  done  before  advertising  for  bids,  which 
shall  be  referred  to  in  the  advertisement 
and  the  contract  made.  However  the  work 
is  done,  two  methods  of  payment  are  provid- 
ed for:  (1)  Out  of  the  dty  treasury,  with 
funds  to  be  provided  by  a  sale  of  bonds,  tf 
necessary ;  and  (2)  by  the  issuance  of  paving 
certificates.  The  only  difference  in  the 
amounts  of  the  assessments  between  an  im- 
provement made  by  the  board  upon  its  owm 
initiation  and  one  made  upon  the  petition  of 
property  owners  is  the  indijsion  of  the  cost 
of  paving  Inters^tions  in  the  latter  case, 
which  the  dty  may  pay  or  refund  or  not,  at 
its  discretion. 

[1,  2]  At  the  time  of  the  award  of  the  con- 
tract out  of  which  the  paving  certificates 
here  involved  arose,  elaborate  specLBcatiODS 
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of  paying  and  other  street  improvements, 
prepared  at  the  instance  of  the  board  of  com- 
missioners, were  in  existence  and  filed  in 
the  otilce  of  the  city  engineer.  On  January 
22,  1914,  the  board  adopted  a  resolution 
ordering  the  grading  and  pavement  of  Nor- 
way avenue,  on  which  the  property  of  the 
defendant  abutted;  the  entire  cost  to  be  as- 
sessed against  the  owners  of  the  land,  lots, 
and  fractional  parts  of  lots  fronting  or 
bounding  thereon,  except  the  cost  of  paving 
the  intersections,  and  the  work  to  be  let  to 
contract  and  done  in  accordance  with  the 
plans  and  specifications  filed,  and  paid  for  in 
paving  certificates.  The  ordinance,  the  no- 
tice to  bidders,  and  the  contract  entered  in- 
to specified  No.  1  vitrified  paving  brick  as 
the  surface  material,  and  gravel  base  as  the 
substructure.  On  February  23,  1914,  all  bids 
received  were  rejected,  and  on  May  1,  1914, 
the  contract  was  awarded  to  UUom,  at  his 
bid  of  $1.92  per  square  yard,  the  paving  to 
be  done  with  Athens  blocks  on  gravel  base. 
The  contract  subsequently  entered  into  re- 
quired the  contractor  to  perform  the  work 
according  to  the  terms  and  conditions  of  the 
ordinance,  and  the  plans,  profiles,  and  speci- 
fications on  file  in  the  oflSce  of  the  city  engi- 
neer and  his  proposals  for  doing  the  work. 
Gravel  base  is  defined  in  the  specifications 
as  a  bed  of  unscreened  gravel  ballast,  free 
from  dirt  and  stones  larger  than  two  inch 
cubes,  thoroughly  puddled  and  brought  to  a 
proper  crown,  and  made  hard  and  compact 
by  rolling  and  tamping,  and  covered  with 
two  inches  of  clean  sharp  sand,  brought  to 
a  proper  crown  by  the  use  of  a  scraper  or 
template  of  such  design  and  construction  as 
the  engineer  may  approve. 

The  contractor  did  not  use  gravel  for  the 
base,  in  literal  compliance  with  the  terms 
of  the  contract,  but  what  he  did  use,  crushed 
sandstone,  had  been  used  in  certain  sections 
of  the  city  under  paving  contracts,  as  and 
for  gravel,  in  the  construction  of  the  base, 
with  the  knowledge  and  acquiescence  of  the 
dty  authorities,  contractors,  property  own- 
ers, and  citizens  generally,  wherefore,  it  is 
argued,  the  use  thereof  for  base  was  author- 
ized by  the  contract  and  specifications  prop- 
erly construed  and  interpreted.  On  the  oth- 
er hand,  the  correctness  of  this  interpreta- 
tion is  denied,  and  it  is  insisted  that  only 
dean  sound  gravel,  equal  to  the  best  product 
of  local  banks,  screened  so  as  to  eliminate 
all  sand  passing  through  a  quarter  of  an 
inch  screen,  was  contemplated.  Noncompli- 
ance with  the  contract  as  to  the  quality  of 
brick  used  is  alleged  by  way  of  defense,  but 
as  to  this  the  evidence  is  highly  conflicting. 
Another  ground  of  impeachment  is  the  al- 
leged disparity  between  the  value  of  the 
work  as  done  and  its  value  as  ^ntemplated 
and  contracted  for.  Many  witnesses  swear 
to  its  serious  defectiveness,  saying  it  is  un- 
even, undulating  or  fluctuating,  insecure,  and 
unstable,  while  others  testify,  with  equal 
emphasis,   that  the  pavement  is  in   good* 


sound  and  durable  condition,  and  is  as  good 
or  better  than  a  pavement  laid  on  a  gravel 
base  would  have  been. 

The  findings  of  the  commissioner  and  the 
trial  court  as  to  the  condition  in  which  the 
completion  of  the  work  put  the  street,  the 
character  of  the  surface,  its  convenience, 
utility,  and  value,  and  the  quality  of  the 
brick  used,  are  so  well  sustained  by  evi- 
dence that  they  cannot  be  disturbed.  With 
one  or  two  exceptions,  the  witnesses  testi- 
fying for  the  defendant  were  persons  who 
are  resisting  like  or  similar  assessments  for 
paving  against  their  properties,  and  who 
have  entered  into  an  agreement  to  share  the 
burden  and  expense  of  resistance  of  the  ef- 
forts to  enforce  the  liens  claimed  under  the 
assessments.  Some  of  the  dty  commission- 
ers, engineers,  and  inspectors  and  several 
contractors  testified  for  the  plaintiff.  The 
former  dass  vigorously  denounced  the  gen- 
eral results  of  the  work,  giving  it  as  their 
opinion  that  it  was  seriously  defective,  and 
that  the  street  would  have  to  be  repaved  in 
a  short  time;  but  their  spedfications  of  de- 
fects in  the  surface  do  not  disclose  any- 
thing more  than  Irregularities,  lack  of  sol- 
idity, and  looseness*  of  some  of  the  bricks. 
The  witnesses  for  the  plaintiff,  some  of 
whom  have  gone  over  the  work  under  all 
conditions  of  weather,  say  the  paving  com- 
pares favorably  with  that  done  on  gravel 
base  in  other  sections  of  the  dty,  and  that 
the  sandstone  base  used  in  some  older  work 
has  been  found  equal,  and,  in  some  respects 
superior,  to  the  gravd  base. 

They  admit  a  defect  at  the  intersection  of 
Grace  street  and  Norway  avenue,  due  to  an 
excavation  made  in  securing  sand  used  in 
the  work,  and  lack  of  sufildent  tamping  in 
the  filling  thereof.  This  section  of  the  pave- 
ment has  been  relaid,  but  it  is  still  defective 
by  reason  of  an  insecure  foundation.  One 
of  the  witnesses  for  the  plaintiff  admits  a 
sloppy  condition  of  the  pavement  at  the  in- 
t(rsectlon  of  Gallia  street  and  Norway  ave- 
nue due  to  lack  of  sufficient  drainage  at  that 
place.  A  defect  at  another  point,  due  to 
lack  of  suffldent  tamping,  is  admitted,  but  it 
has  been  remedied.  The  evidence  of  the 
dty  officials  as  to  the  general  condition  and 
value  of  the  pavement  is  supplemented  by 
that  of  numerous  witnesses  who  have  no 
special  interest  in  the  improvement  or  the 
controversy  arising  out  of  it.  The  engineers 
admit  that  a  concrete  base  would  have  given 
better  results,  but  they  all  insist  that  the 
pavement  is  in  as  good  or  better  condition 
than  it  would  have  been  if  the  spedfications 
calling  for  gravel  base  had  been  complied 
with. 

Though  some  of  the  witnesses  for  the  de- 
fendant say  the  bricks  used  were  soft  and 
are  crumbling,  a  very  dedded  preponderance 
of  the  evidence  is  to  the  effect  that  they 
were  not  soft  and  crumbling,  but  that,  on 
the  contrary,  they  are  brick  of  the  kind 
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and  quality  extensively  used  in  street  pav- 
ing, and,  beyond  some  slight  cMppings  at  tbe 
comers  and  edges,  they  show  no  indications 
of  defectiveness.  Bills  filed  as  exhibits  with 
the  evidence  of  the  contractor  indicate  that 
they  were  bought  and  paid  for  as  Athens 
No.  1  blocks,  the  kind  called  for  by  the  con- 
tract. 

For  the  base,  about*  eight  inches  of  soft 
native  sandstone  was  used,  with  the  con- 
sent of  the  engineers,  the  inspectors,  and 
the  commissioners.  The  specifications  were 
prepared  and  filed  some  years  before  the 
letting  of  the  contract  They  provided  for 
three  kinds  of  base — gravel,  concrete,  and 
macadam.  In  the  extension  of  the  pavement 
to  the  upland  sections  of  the  city,  where  the 
stone  is  found,  it  was  discovered  that  it 
gave  as  good  or  better  results  than  the  grav- 
el usually  specified  in  contracts.  Without 
amendment  of  the  specifications  so  as  to  pro- 
vide for  a  sandstone  base,  it  has  been  the 
practice  to  contract  for  a  gravel  base,  the 
nearest  thing  to  it,  and  then  orally  permit 
the  substitution  or  use  of  the  sandstone. 
At  the  time  of  the  letting  of  the  contract  in 
question  the  bidders  were  advised  they  would 
be  permitted  to  use  this  stone,  if  they  prefer- 
red to  do  so.  The  deviation  from  the  literal 
terms  of  the  contract  is  unduly  emphasized 
in  the  argument  by  an  untenable  claim  and 
contention  as  to  the  character  of  the  gravel 
called  for  in  the  specifications.  For  gravel 
base,  unscreened  gravel  ballast  is  designat- 
ed. The  clean,  sound,  screened  gravel,  equal 
to  the  best  product  of  the  local  banks,  is 
plainly  required  for  use  in  concrete,  not 
gravel,  base.  It  is  found  in  the  designation 
of  materially,  after  the  general  heading 
"Concrete  Base,"  and  Just  before  the  sped- 
flcations  for  macadam  base.  As  the  specifi- 
cation for  gravel  base  expressly  designates 
unscreened  gravel  ballast,  and  impliedly  al- 
lows the  use  of  stones  not  larger  than  two 
inch  cubes,  the  call  in  another  place  for 
clear,  sound,  screened  gravel  manifestly  has 
no  connection  with  the  designation  of  ma- 
terials for  gravel  base. 

There  is  also  a  conflict  in  the  testimony 
as  to  the  quality  of  the  sandstone  used,  a 
specimen  of  which,  said  to  have  been  taken 
from  the  base  on  Norway  avenue,  was  ex- 
hibited to  the  commissioner  to  whom  the 
cause  was  referred.  A  civil  engineer  testi- 
fying for  the  defendant  and  producing  the 
specimen  pronounced  the  material  bad  and 
wholly  unsuitable  for*  the  purpose  for  which 
It  had  been  used.  Against  his  testimony 
stands  that  of  other  witnesses,  the  city  en- 
gineers, the  city  Inspector  who  passed  upon 
the  quality  of  the  stone  put  In,  the  contract 
tors  and  some  of  his  employes,  and  numer- 
ous other  persons,  saying  the  base  sustains 
the  pavement  as  well  or  better  than  gravel 
base  used    on  other  streets. 

Though  neither  the  pleadings  nor  the  evi- 
dence Indicates  clearly  the  date  of  the  con- 


firmation of  the  assessments,  it  seems  to  be 
conceded  that  no  formal  complaint  was 
made  or  attempted  by  the  property  owners 
assessed  until  after  that  date.  The  defend- 
ant says  he  made  certain  inquiries,  in  the 
nature  of  protests,  oif  the  inspector  in  charge 
of  the  work,  and  also  one  of  the  commission- 
ers; but  this  testimony  is  denied,  and,  if  it 
is  true,  he  seems  to  have  acquiesced  in  the 
explanations  and  assurances  given.  He  did 
not  then,  nor  before  the  confirmation  of  the 
assessment,  make  any  objection  nor  com- 
plaint to  the  board  of  commissioners.  His 
uncontradicted  testimony  shows  that  he  and 
others  made  a  demand  for  an  abatement^ 
October  25,  1915;  but  the  assessments  were 
reported  in  July,  1915,  and  the  certificates 
here  involved  Issued  August  5,  1915.  'Hie 
assessments  were  no  doubt  confirmed  on 
some  day  between  said  last  two  dates. 

In  the  absence  of  proof  of  fraud  or  bad 
faith,  or  such  a  radical  and  manifest  depar- 
ture of  the  work  done  from  that  ordered  and 
contracted  for  as  makes  It  substantially  an 
improvement  dlflTerent  In  general  character 
from  the  one  contemplated,  one  not  ordered 
nor  contracted  for,  acceptance  of  the  work 
by  the  dty  or  other  public  corporation  for 
which  it  is  done  is  held,  by  the  great  weight 
of  authority,  to  be  final  and  conclusive.  "In 
accordance  with  the  theory  already  givoi  as 
to  the  eflTect  of  the  acceptance  of  work  by 
the  city  or  other  public  corporation,  it  has 
been  said  that.  If  th^  public  corporation  has 
accepted  the  work  as  being  in  proper  per- 
formance of  the  contract  under  which  the 
Improvement  has  been  constructed,  the  ques- 
tion of  actual  performance  as  a  matter  of 
fact  is  immaterial,  if  it  cannot  be  shown 
that  in  accepting  the  work  the  proper  offi- 
cials were  guilty  of  fraud  or  bad  faith.'* 
Page  &  Jones,  Taxation  by  Assessment,  |  532. 
"It  is  held  in  some  Jurisdictions  that  if  an 
Improvement  has  been  constructed  to  the 
satisfaction  of  the  public  authorities,  and 
has  been  acc^ted  by  them,  defects  in  per- 
formance are  no  defense  to  the  assessment, 
unless  the  improvement  is  a  dlflTerent  one 
from  that  which  was  contracted  for."  Page 
&  Jones,  Taxation  by  Assessment,  f  533. 
Cooley  on  Taxation  asserts  the  same  general 
rule  and  the  exception  thereto.  3d  Ed.  pp. 
1280-1283.  To  review  the  decisions  upon 
which  the  text  is  founded  would  involve  an 
unnecessary  consumption  of  time  and  labor. 

It  is  sometimes  difficult  to  distinguish  be- 
tween substantial  performance  accepted  by 
the  dty  and  a  departure  amounting  to  the 
substitution  of  one  Improvement  for  another, 
which  cannot  be  made  binding  by  an  accept- 
ance; but  it  is  obvious  that  the  improvement 
for  which  these  assessments  were  made  does 
not  depart  from  the  one  ordered  in  respect 
of  location  or  general  character.  It  is  a 
street  paved  with  brick  of  the  kind  and  qual- 
ity ordered  and  contracted  for,  as  determin- 
ed by  a  dedded  preponderance  of  tbe  evi- 
dence.   In  respect  of  durability,  utility,  val- 
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ue,  and  conyenlenoe,  it  may  fall  somewhat 
short  of  the  expectations  of  the  owners  of 
the  abutting  property,  but  as  to  this  there 
is  no  preponderance  against  the  finding  of 
the  trial  court  There  was  a  departure  only 
in  the  matter  of  the  material  used  in  the 
base,  and  what  was  used  could  have  been 
provided  for  in  the  contract  and  specifica- 
tions. Believing  it  to  be  as  good  or  better 
than  that  actually  specified,  the  city  authori- 
ties have  accepted  the  work.  Such  depar- 
tures do  not  invalidate.  A  five-Inch  gutter 
and  curb  may  be  accepted  under  a  contract 
calling  for  six  inches.  Chicago  v.  Sherman, 
212  lU.  498,  72  N.  E.  396.  The  use  of  less 
cement  than  is  specified,  a  kind  other  than 
that  specified,  lime  screenings  in  place  of 
sand,  and  failure  to  plaster  curb  walls  as 
required,  do  not  invalidate.  People  v.  Whld- 
den,  191  111.  374,  61  N.  E.  133,  56  L.  R.  A. 
905.  Although  the  cement  used  is  inferior 
and  the  sidewalk  two  or  three  Inches  shorter 
than  that  provided  for,  and  made  of  softer 
stone,  the  work  is  the  same  as  •  that  con- 
tracted ^r.  Marshall  v.  People,  219  111. 
99,  76  N.  E.  70.  A  departure  as  to  location 
or  general  character  is  fatal  and  incurable 
by  acceptance.  What  is  virtually  a  dirt 
road  cannot  be  accepted  under  a  contract 
calling  for  construction  of  macadam  road. 
Gage  V.  Feeble,  200  lU.  432,  65  N.  E.  10S4; 
Id.,  193  111.  316,  61  N.  E.  1045,  56  L.  R.  A. 
916.  If  the  grade  is  changed  so  as  greatly 
to  increase  the  cost,  the  improvement  is  re- 
garded as  a  new  one.  Eustace  v.  People,  213 
111.  424,  72  N.  B.  1089.  These  holdings  suf- 
fice for  illustration  of  the  rule  and  its  ex- 
ception. 

The  notice  and  contract  may  have  been 
intended  to  subserve  and  protect  the  inter- 
ests of  the  owners  of  the  assessed  properties 
as  well  as  those  of  the  city  and  the  general 
public,  and  such  owners  may  have  had  the 
right  to  compel  full  compliance  with  its 
terms;  but,  if  so,  there  is  good  reason  for 
requiring  timely  exercise  thereof.  The  law 
vests  authority  in  the  dty  to  raise  funds  by 
means  of  assessments  against  their  property 
for  the  construction  of  a  work  by  which 
they  are  pecuniarily  benefited  and  in  which 
they  have  a  special  or  peculiar  interest.  If 
they  may  intervene,  by  injunction  or  other- 
wise, during  the  {Progress  of  the  work,  to 
prevent  departures  from  the  contract  In  mi- 
nor respects,  it  does  not  follow  that  they 
may  forego  such  right,  remain  passive  and 
quiescent  until  the  work  has  been  completed 
at  heavy  expense,  and  then  take  the  benefit 
of  the  improvement  as  made  and  refuse  to 
pay  their  Just  proportions  of  the  costs. 
Where  such  right  of  intervention  is  admit- 
ted and  recognized,  it  must  be  exercised  be- 
fore confirmation  of  the  assessment  or  not 
at  all.  People  v.  Whidden,  191  111.  374,  61 
N.  E.  133,  56  L.  R.  A.  905;  Fisher  v.  People, 

157  111.  85,  41  N.  B.  615;   People  v.  Green, 

158  111.  594,  42  N.  E.  163.    The  right  to  in-1 


tervene  while  the  work  is  in  progress  af- 
fords them  ample  protection,  and  to  permit 
them  to  avoid  the  assessments  after  comple- 
tion and  acceptance  would  result  in  great 
injustice  to  taxpay^s  and  unfairness  to  the 
authorities  charged  with  the  execution  of 
the  city's  powers  as  well  as  the  contractors. 
Here  there  Is  not  the  slightest  evidence  of 
any  fraud  or  lack  of  good  faith  on  the  part 
of  the  commissioners  or  the  contractor,  and 
the  work  done  is  substantially  the  same  as 
that  contracted  for. 

[3, 4]  The  objection  that  two  lots  were  as- 
sessed Jointly  is  untenable.  Nothing  in  the 
charter  requires  separate  assessment  of  ad- 
jacent lots  owned  by  the  same  person,  and 
the  court  cannot  read  such  a  requirement 
into  it.  Hager  v.  Melton,  66  W.  Va.  62,  TH, 
66  S.  E.  13. 

Nor  was  It  beyond  legislative  authority  to 
make  the  assessments  personal  debts  against 
the  owners  of  the  properties  assessed.  St. 
Mary's  v.  Locke,  73  W.  Va.  30,  80  S.  E.  841. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  affirmed. 

(82  W.  Va.  842) 

BAILES  y.  ALJ>BRSON  et  aL     (No.  S527.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  30.  1918.) 

(SyllaJm^  ly  the  Oouri,) 

L    GUABDIAN  AND  WaBD  <g=>88,  90— SUMMABY 

Pboceedinq  to  Sell  ob  Lease  Lands— Ap- 

PBA&ANCB— Appeal. 
In  a  summary  proceeding  to  sell  or  lease 
the  lands  of  an  infant  under  the  provisions  of 
section  12  of  chapter  83  of  the  Code  (sec.  3972), 
such  infant  defendant  over  the  age  of  14  years 
has  the  right  to  appear  in  such  proceeding  and 
resist  the  sale  or  lease  of  his  lands,  and  he 
also  has  the  right  to  appeal  from  any  decree 
entered  in  such  proceeding  selling  or  leasing 
his  lands,  and  to  have  the  same  reversed  for 
error  therein. 

2.   GUABDIAN    AND    WABD    ^=:»86    —    SaLE    OB 

Lease  of  Lands— Insufficient  Petition- 
Effect. 
A  petition  by  a  guardian  to  sell  or  lease  the 
lands  of  his  ward,  filed  under  the  provisions  of 
section  12  of  chapter  83*of  the  Gode  (sec.  3972), 
which  is  not  signed  by  the  guardian,  and  is  not 
sworn  to  by  him  as  therein  required,  is  bad 
on  demurrer,  and  in  case  a  sale  or  lease  is  de- 
creed thereon  such  decree  will  be  reversed  on 
appeaL 

3.  GUABDIAN  and  Wabd  ^=989  —  Sale  ob 
Lease  of  Lands— Intebest  of  Infants. 
In  a  proceeding  to  sell  or  lease  the  lands 
of  infants,  the  only  thing  to  be  considered  by 
the  court  is  the  interest  of  the  infants,  ana, 
unless  it  appears  from  such  petition  that  such 
interest  makes  necessary  the  sale  or  lease  of 
said  lands,  it  is  error  to  so  decree. 

Appeal  from  Circuit  C;k>urt,  Nicholas  County. 

Proceeding  by  Stephen  Balles,  guardian, 
etc.,  against  John  D.  Alderson  and  others, 
infants,  eta  From  decrees  refusing  to  allow 
answer  and  cross-bill  to  be  filed,  setting  aside 
order  allowing  demurrer  and  answer  to  be 
filed,  and  refusal  to  allow  infant  defendants 
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to  make  any  appeftrance,  they  appeal.    Re- 
versed and  remanded. 

G.  G.  Duff  and  S.  R.  King,  both  of  Summers- 
ville,  and  O.  C.  Lewis,  of  Clarksburg,  for  ap- 
pellants. 

RITZ,  J.    A,  G.  Alderson  died  in  the  year 
1911,  leaving  a  considerable  estate  consisting 
of  both  real  and  personal  property.    He  left 
surviving  him   three   sons,   the  defendants 
John  D.  Alderson,  Albert  Alderson,  and  La- 
ther Alderson,  who  were  at  that  time  In- 
fants under  the  age  of  21  years.    The  plaintiff 
Stephen  Bailes  was  by  the  county  court  of 
Nicholas  county  duly  appointed  guardian  for 
each  of  said  Infants.     Subsequently  the  de- 
fendants John  D.  Alderson  and  Albert  Al- 
derson married,  and  the  said  Bailes  was  like- 
wise appointed  guardian  for  their  respective 
wives,  Barbara  Alderson  and  Jennie  Aider- 
son,  who  were  both  infants  under  the  age 
of  21  years.    A  part  of  the  estate  left  by  A. 
G.  Alderson  consisted  of  a  number  of  tracts 
of  land  in  the  county  of  Nicholas^  in  some 
of  which  he  owned  the  fee,  and  in  some  only 
the  mineral.    In  the  year  1915  the  plaintiff, 
in  his  capacity  as  guardian  for  the  infants, 
entered  into  a  contract  with  one  V.  H.  Odell, 
by  which  he  agreed  to  sell  to  the  said  Odell 
some  19  of  these  tracts  of  land,  at  the  price 
of  $30  per  acre,  subject  to  the  confirmation 
of  said  contract  by  the  circuit  court  of  Nich- 
olas county  in  a  pifOceedlng  to  be  brought 
for   that   purpose.     The   contract   provided 
for  certain  investigation  to  be  made  by  the 
proposed  purchaser,  and  notification  by  him 
to  the  said  guardian  of  his  option  to  take  the 
land,  and  the  payment  of  $1,000  of  the  pur- 
chase money  before  such  proceeding  would 
be  instituted  to  secure  the  confirmation  of 
the  agreement  by  the  circuit  court.     Odell 
elected  to  take  the  land  under  the  contract, 
with  the  exception  that  as  to  one  of  the  tracts 
the  agreement  was  modified  to  the  extent 
that  a  lease  for  mining  purposes  would  be 
made  therefor,  instead  of  a  sale  thereof,  and 
paid  the  $1,000.    The  plaintiff  thereupon  gave 
notice  to  each  of  the  infant  defendants  named 
in  this  proceeding,  being  the  three  children 
of  A.  G.  Alderson,  and  the  wives  of  the  two 
who  were  married,  that  he  would  file  a  pe- 
tition OQ  the  5th  day  of  September,  1916,  in 
the  circuit  court  of  Nicholas  county,  at  a  spe- 
cial term  of  said  court  to  be  held  at  that 
time,  for  the  purpose  of  having  a  sale  of 
certain  of  the  real  estate  of  said  infants. 

On  the  5th  day  of  September,  1916,  a  peti- 
tion was  filed  by  the  guardian  setting  up 
the  contract  which  he  had  theretofore  made 
with  Odell  for  the  sale  of  the  tracts  of  land 
belonging  to  the  infant  defendants,  and  for 
the  lease  of  one  of  them,  and  praying  the 
court  to  confirm  said  sale,  and  to  authorize 
the  said  guardian  to  fully  execute  said  con- 
tract A  hearing  was  had  upon  this  peti- 
tion on  that  day,  but  the  court  was  not  sat- 
isfied to  confirm  the  proposed  sale,  and  con- 
tinued the  further  consideration  of  the  mat- 
ter until  the  next  term  of  the  court.    At  the 


next  term  of  the  court,  on  the  10th  day  of 
November,  1916,  the  Beaver  Coal  &  Timber 
Company  made  a  proposition  to  lease  the 
lands,  which  it  had  been  proi)06ed  to  sell,  for 
the  purpose  of  mining  coal  therefrom,  and 
submitted  a  proposition  of  lease  to  the  court 
under  which  it  was  willing  to  take  said  land, 
and  the  court  after  considering  the  same  au- 
thorized the  guardian  to  accept  said  propo- 
sition of  lease  and  execute  a  lease  to  the 
said     c<Mnpany    In     accordance    therewith. 
Thereafter,  on  the  20th  day  of  November,  the 
said  guardian  did  execute  a  lease  to  the  said 
Beaver  Coal  ft  Timber  Company,  but  not  In 
accordance  with  the  authority  given  him  by 
the  decree  of  November  10th.    A  number  of 
modifications  were  made  in  the  terms  of  the 
lease  executed  by  the  guardian,  and,  both 
parties  recognizing  that  he  did  not  have  au- 
thority to  make  such  a  lease  as  the  <Hie  he 
actually  executed,   he  on  the  25th  day  of 
January,  1917,  submitted  the  same  to  the 
court  to  secure  its  approval  of  hijs  act,  and 
of  the  modifications  made  in  the  terms  as 
originaly  authorized,  and  the  court  on  that 
day  entered  a  decree  approving  the  modifica- 
tions made  and  confirming  the  lease  as  made, 
and  taking  a  bond  from  the  guardian  for 
each  of  the  infants  whose  interests  were  af- 
fected thereby,  and  further  providing  that 
said  lease  should  not  become  effective  until 
the  lessee,  or  some  one  for  it,  should  execute 
and  file  with  the  clerk  of  the  court  a  bond 
in  the  penalty  of  $5,000,  with  security  to  be 
approved  by  said  clerk,  conditioned  to  faith- 
fully comply  on  its  part  with  the  terms  of 
said  lease. 

Notwithstanding  this  provision  that  the 
lease  would  not  become  eflfective  until  such 
bond  w^as  given,  It  appears  that  the  guardian 
delivered  the  lease  to  the  lessee  on  the  day 
before  the  court  authorized  its  execution  in 
the  modified  form,  for  It  appears  from  the 
record  that  it  was  recorded  in  the  office  of  the 
clerk  of  the  county  court  on  the  24th  day  of 
January,  1917.  The  bond  required  of  the 
lessee  by  the  terms  of  the  decree  was  not 
given  by  it,  and  on  the  29th  day  of  May  an 
order  was  entered  at  the  instance  of  the 
guardian  directing  the  issuance  of  a  rule 
against  the  lessee  to  show  cause  why  said 
lease  should  not  be  canceled  for  its  failure 
to  comply  with  the  terms  of  the  decree  au- 
thorizing the  same.  Thereafter,  on  the  15th 
day  of  August,  said  bond  was  giv^i.  In  the 
meantime,  however,  on  the  21st  day  of  May. 
1917,  all  of  the  infant  defendants  appeared 
by  their  counsel  and  tendered  their  demur- 
rer and  answer  to  the  petition.  This  demurs 
rer  and  answer  was  allowed  to  be  filed,  sub- 
ject to  exceptions  thereto,  but  no  ruling  was 
made  by  the  court  upon  the  demurrer,  and  no 
reply  was  at  that  time  made  to  the  answer. 
On  the  31st  day  of  October,  1917,  the  defend- 
ants John  D.  Alderson  and  Jennie  Alderson, 
who  had  then  reached  their  majority,  and 
the  defendants  Albert  Alderson,  Luther  Al- 
derson, and  Barbara  Alderson,  by  John  D.  Al- 
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derson,  their  next  friend,  tendered  their  far- 
ther answer  and  croes-bill,  and  asked  leayd 
to  file  the  same,  in  whicdi  they  as^ed  to  have 
the  decrees  theretofore  entered  set  aside,  the 
lease  canceled  upon  the  ground  of  irregular- 
ities in  the  proceeding,  and  upon  the  ground 
that  to  allow  the  same  to  stand  was  destruc- 
tive and  ruinous;  to  their  Interests.  On  that 
day  the  court  entered  a  decree  refusing  to  al- 
low this  answer  and  cross-bill  to  be  filed,  and 
further  set  aside  the  order  which  he  had  en- 
tered on  the  21st  day  of  May  allowing  the 
demurrer  and  answer  to  be  filed,  and  refused 
to  allow  said  infants  to  make  any  appearance 
In  said  cause.  This  appeal  is  prosecuted  to 
review  the  several  decrees  above  referred  to. 
[1-3]  Tliis  proceeding  is  summary  in  its 
nature,  and  is  brought  under  the  provisions 
of  section  12  of  chapter  83'of  the  Code  (sec 
8OT2).  A  proceeding  to  sell  infants*  land  in 
a  regular  chancery  suit,  brought  under  the 
provisions  of  section  2  of  that  chapter  (sec. 
3962),  requires  that  the  infants,  if  over  the 
age  of  14  years,  shall  answer  the  bill  in  per- 
son under  oath,  and  while  the  provisions  of 
section  12  do  not  require  in  terms  that  the 
infants,  if  over  the  age  of  14  years,  shall  an- 
swer the  petition,  still  we  think  that,  rea- 
soning by  analogy,  when  they  are  brought  in- 
to such  a  proceeding  they  should  at  least 
be  allowed  to  answer  if  they  desire  to  do 
so.  The  purpose  of  having  an  answer  from 
an  infant  over  14  years  of  age  in  such  a  pro- 
ceeding is  based  upon  the  theory  that  after 
one  has  reached  that  age  he  i)osses8es  some 
measure  of  judgment  and  discretion.  The 
law  contemplates  that  he  possesses  these 
qualities  to  such  an  extent  that  he  is  cap- 
able of  selecting  his  own  guardian,  and  it 
may  be  said  that  his  acquiescence  in  a  pito- 
X)osed  sale  of  his  land,  or  his  objection  there- 
to, would  have  some  effect  at  least  upon  the 
court  in  considering  whether  or  not  such  a 
sale  would  be*  advantageous  to  his  interests. 
In  this  case  the  petition  very  carefully  con- 
cealed the  age  of  any  of  the  infants,  but  we 
can  assume  from  the  allegations  of  the  peti- 
tion that  at  least  two  of  them  were  over  the 
age  of  14  years,  because  it  shows  that  they 
were  married.  We  are  of  opinion  that  be- 
cause these  infants  in  a  regular  chancery 
suit  are  required  to  answer  in  their  own 
proper  person  on  oath,  they  should  be  al- 
lowed to  appear  in  a  proceeding  under  sec- 
tion 12,  and,  of  course,  if  they  would  have  the 
right  to  appear  in  such  a  proceeding  they 
would  have  the  right  to  appeal  from  any  de- 
cree entered  therein  as  though  they  were 
adults,  and  to  have  the  same  reversed  for  er- 
ror If  there  is  error  therein.  The  appeal  here 
seeks  to  review  the  decree  entered  on  the  31st 
of  October,  1917,  and  all  other  decrees  entered 
in  this  proceeding.  The  only  decree  which 
conferred  authority  upon  the  guardian  to 
make  the  lease  which  is  involved  here,  and 
which  he  did  make,  was  the  decree  of  Janu- 
ary, 1917,  by  which  the  court  undertook  to 
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confirm  his  action  in  executing  the  lease 
theretofore  made,  and  providing  thfit  the 
same  should  not  be  effective  until  the  bond 
was  given  by  the  lessee,  as  therein  prescrib- 
ed. If  it  was  error  to  enter  this  decree  upon 
the  record  as  the  same  stood  at  that  time, 
then  the  lease  must  fall,  and  all  of  the  subse- 
quent proceedings  must  be  vacated.  This  is 
not  a  collateral  attack  upon  the  decrees  of 
the  court,  but  is  a  direct  attack  to  correct 
the  same  for  error,  and  it  is  not  material 
for  us  to  inquire  whether  this  decree  is 
void  or  only  voidable,  for  if  either  then  it  is 
subject  to  reversal  upon  appeal.  Is  the  de- 
cree erroneous?  Section  12  of  chapter  83, 
under  which  the  proceeding  was  brought, 
prescribes  that  the  petition  shall  be  verified 
by  the  oath  of  the  plaintiff.  The  petition 
filed  in  this  case  was  not  so  verified.  Nei- 
ther was  it  signed  by  the  guardian.  We 
do  not  now  hold  whether  this  defect  would 
render  the  proceeding  void  and  subject  to 
collateral  attack,  but  we  do  hold  that  the 
failure  to  swear  to  the  petition,  and  the  fail- 
ure of  the  guardian  to  sign  it,  renders  the 
decree  erroneous  and  subject  to  be  reversed 
on  appeal.  Dever  v.  Willis,  42  W.  Va.  365, 
26  S.  B.  176. 

The  sufficiency  of  the  petition  is  also  chal- 
lenged. It  is  contended  that  the  petition 
on  its  face  does  not  make  a  case  justifying 
the  disposition  made  of  the  lands  of  these 
infants.  The  petition  alleges  their  ownership 
of  these  lands,  as  well  as  other  lands.  It 
further  alleges  that  the  guardian  has  in  his 
hands  more  than  $5,000  belonging  to  eadi 
of  the  infants;  it  alleges  that  two  of  them 
are  married ;  it  alleges  that  the  lands  sought 
to  be  sold  are  undeveloped  and  are  valuable 
largely  for  the  mineral,  and  that  it  is  uncer- 
tain when  development  will  be  made ;  it  al- 
leges that  the  taxes  on  the  lands  amount  to 
about  the  sum  of  $600  a  year,  and  that  no 
returns  are  received  from  the  lands  out  of 
which  these  taxes  can  be  paid,  but  that  the 
same  have  to  be  paid  out  of  the  personal 
estate  belonging  to  the  infants.  It  is  fur- 
ther alleged  that  $30  an  acre  is  a  good  price 
for  the  lands,  and  that  with  the  proceeds  re- 
alized from  their  sale,  at  the  price  of  $30  an 
acre,  the  guardian  can,  by  investment,  se- 
cure an  income  which  would  be  more  ad- 
vantageous to  the  infants  than  any  possible 
increase  in  the  value  of  the  land. 

There  is  no  necessity  of  any  of  the  infants 
averred  in  the  petition  for  selling  any  of 
their  lands,  or  for  leasing  them,  or  disposing 
of  them  in  any  way.  The  only  reason  given, 
in  the  petition  for  disposing  of  them  which 
could  be  at  all  treated  as  a  valid  one  is  that 
the  proceeds,  when  properly  invested,  would 
yield  to  the  estate  of  each  of  the  infants 
a  larger  income  than  they  would  get  in  the 
way  of  enhanced  value  from  holding  the  unr 
developed  lands.  Whether  this  would  be  suf- 
ficient upon  which  to  base  an  order  to  sell 
the  lands  we  need  not  say,  for  the  reason 
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that  the  court  did  not  sell  them,  or  order 
them  sold,  but  authorized  a  lease  to  be  made ; 
and  this  allegation  of  raising  a  fund,  the 
income  from  which  would  benefit  the  infants, 
does  not  apply  to  the  kind  of  lease  which 
the  court  authorized.  This  lease  provides 
for  the  payment  of  a  rental  of  $500  the  first 
year,  and  further  provides  that  this  rental 
shall  be  increased  $250  each  year  until  it 
reaches  $1,000,  at  which  it  shall  remain  un- 
til the  lessee  begins  to  mine  the  coal  from 
the  land.  After  the  mining  begins,  it  is  pro- 
vided that  the  minimum  rental  shall  be  $2,000 
per  year.  The  lease  is  for  a  term  of  40 
years,  with  the  privilege  to  the  lessee  to  re- 
new it  for  another  term  of  20  years  upon  the 
same  terms.  There  is  no  time  provided  in 
the  lease  for  beginning  the  operations,  but 
the  same  may  be  kept  alive  as  long  as  the 
lessee  desires  by  simply  paying  $1,000  per 
annum.  It  is  further  provided  in  this  lease 
that  after  mining  operations  are  commenced 
all  of  the  minimum  royalties  theretofore 
paid  shall  be  repaid  to  the  lessee  in  the  way 
of  royalties  on  coal  mined  by  it  from  the 
property.  It  provides  for  the  payment  of  the 
taxes  on  the  lease  by  the  lessee,  but  does  not 
provide  for  the  payment  of  the  taxes  on  the 
land  by  it,  so  that  it  may  be  said  of  this 
lease  that  i^U  it  does  Is  to  confer  upon  the 
lessee  the  absolute  dominion  over  the  lands 
of  the  Infants  in  consideration  that  the  lessee 
pay  the  taxes  thereon,  for  this  is  about 
what  the  minimum  royalties  provided  would 
amount  to,  until  a  time  arrives  at  which 
the  land  can  be  profitably  developed,  and  that 
at  such  time  the  lessee  shall  have  the  right 
to  develop  the  same,  paying  eight  cents  a 
ton  for  each  ton  of  coal  it  mines  therefrom, 
and  take  credit  for  all  moneys  it  has  there- 
tofore paid.  The  obligation  imposed  upon 
the  lessee  prior  to  the  time  a  railroad  reaches 
the  land  so  that  it  may  be  developed  is  of 
little  consequence,  and  would  create  no  es* 
tate  for  the  infants.  It  would  provide  only 
about  enough  money  to  pay  the  taxes  on  the 
land  at  the  present  rate,  and  would,  of 
course,  relieve  their  other  estate  to  that  ex- 
tent Under  the  terms  of  the  lease  there  is 
no  possibility  of  the  creation  of  an  estate, 
the  income  from  which  would  more  than 
equal  the  possible  enhancement  of  the  value 
of  the  land  by  development 

It  must  further  be  borne  in  mind  that  the 
infant  owners  of  this  land,  as  may  be  in- 
ferred from  the  allegations  of  the  petition 
that  two  of  them  are  married,  had  at  the 
time  the  petition  was  filed  almost  reached 
their  majority,  and  it  might  well  be  said 
under  such  circumstances  that  a  guardian 
should  hesitate  before  tying  up  the  lands  of 
his  wards  for  a  long  number  of  years  at  a 
time  when  by  waiting  for  a  few  short  years 
they  would  be  in  position  to  determine  for 
themselves  what  they  desired  to  do  with 
their  lands,  and  when  it  does  not  appear 


that  any  advantage  could  possibly  accrue  to 
the  infants  from  such  act  There  is  no  pray- 
er in  the  petition  originally  filed  in  this  case 
for  authority  to  lease  these  lands  at  aU, 
except  as  to  one  piece,  but  the  court  allowed 
an  amendment  to  the  prayer  of  the  petition 
in  general  terms  asking  for  authority  to 
lease  the  lands  if  the  court  should  be  of 
opinion  that  a  lease  would  be  more  advan- 
tageous than  a  sale  thereof.  We  are  <dearly 
of  the  opinion  that  the  petition  in  this  case 
as  amended  did  not  .present  a  case  upon 
which  the  court  should  have  authorized  a 
lease  of  the  lands  of  these  infants.  It  does 
not  appear  from  any  allegation  of  the  petition 
that  the  interests  of  the  infants  can  in  any 
way  be  promoted  l^  a  lease  of  their  lands, 
but,  on  the  contrary,  it  is  patent,  from  the 
reading  of  the  l^ase,  tiiat  instead  of  their 
interests  being  promoted  by  this  arrange- 
ment, it  is  almost  certain  that  it  is  to  the  ad- 
vantage of  the  lessee,  and  to  their  great 
disadvantage. 

It  appears  from  the  answer  that  one  of 
the  infant  owners  of  the  land,  as  well  as 
the  wife  of  one  of  the  other  infant  owners, 
has  now  reached  the  age  of  21  years,  so 
that,  of  course,  the  guardian  no  longer  has 
any  authority  to  act  for  them,  or  to  file  any 
petition  on  their  behalf. 

We  conclude  that  the  infants  have  a  right 
to  prosecute  this  appeal  from  the  decrees 
complained  of;  that  the  decree  authoriz- 
ing the  lease  of  these  lands  is  erroneous  and 
should  be  reversed,  and  when  so  reversed 
said  infants  should  be  allowed  to  appear  to 
said  proceeding  and  file  their  demurrer  there- 
to, and  if  they  do  so  said  demurrer  should 
be  sustained;  and  any  of  the  infants  who 
have  reached  the  age  of  21  years  should  be 
dismissed  from  the  proceeding:  and  if  the 
guardian  desires  to  amend  the  petition,  and 
he  is  advised  that  it  can  be  amended,  he 
should  be  given  leave  to  do  so;  otherwise, 
the  same  should  be  dismissed. 


(82  W.  Va.  357) 
DAVIS  V.  JEFFERSON  COUNTY  TELE- 
PHONE CO.  (No.  3499.) 

(Supremo  Court  of  Appeals  of  West  Virginia. 

April  30,  19ia) 

(SyUabus  by  the  Court,} 

1.  Easements  ^=>50,  61  —  Wat  —  Pubpobe 
AND  Mode  of  Use. 

Generally  where  a  right  of  way  is  granted 
or  reserved  without  limitations  upon  its  use 
it  may  be  used  for  any  purpose  to  which  the 
land  accommodated  thereby  may  naturally  and 
reasonably  be  devoted,  and  the  grantee  hereof 
is  entitled  to  vary  his  mode  of  enjoying  the 
same  and  from  time  to  time  avail  himself  of 
modem  inventions,  if  by  so  doing  he  can  more 
fully  exercise  and  enjoy  or  carry  out  tho  ob- 
ject for  which  the  easement  was  granted  or  re- 
served. 

2.  Easements  ^=»51  —  Wat  —  Ebegtion  of 
Telephone  Line. 

And  agreeably  to  this  principle  the  owner 
of  such  a  right  of  way  may  without  imposing 
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upon  the  servient  estate  any  additional  burden 
not  reasonably  within  the  contemplation  of 
the  parties  to  the  ^ant  or  reservation  erect 
or  cause  to  be  erected  poles  and  wires  along 
and  over  such  way  for  the  use  of  a  private 
telephone  at  his  residence  on  the  dominant  es- 
tate. 

3.  Easements  ^=i>61(2)  —  Use  of  Wat  — In- 
junction. 
And  an  injunction  will  not  lie  against  a 
telephone  company  employed  by  the  owner  of 
such  right  of  way  to  restrain  it  from  erecting 
poles  and  wires  along  and  over  such  way  to 
provide  the  owner  tnereof  with  private  tele- 
phone service  at  his  place  of  residence  on  the 
land  to  which  such  way  is  appurtenant. 

Appeal  from  Circuit  Court,  Jefferson 
County. 

Suit  for  injunction  by  A  O.  Davis  against 
the  Jefferson  County  Telephone  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Reversed,  Injunction  dissolved,  and  bill  dis- 
missed. 

C.  N.  Campbell,  of  Martinaburg,  for  appel- 
lant. Jolin  T.  Porterfleld,  of  Charles  Town, 
for  appellee. 

MIIiLEB^  J.  The  decree  appealed  from, 
pronounced  on*  June  1,  1917,  as  prayed  fo^ 
in  the  bill,  adjudged  that  the  Jefferson  Coun- 
ty Telepbcme  Company,  appellant,  do  remove 
the  poles  and  wires  erected  or  being  erected 
by  it  along  and  over  the  right  of  way  of 
defendant  Benjamin  F.  Ramey,  running 
through  the  land  of  plaintiff,  as  described  in 
said  deed  by  metes  and  bounds  and  by  refer- 
ence to  other  deeds,  granting  and  reserving 
said  right  of  way,  and  also  to  pay  the  costs 
of  the  suit 

*  The  right  of  way  owned  by  ^Ramey  wad 
granted  to  him  along  with  a  tract  of  one 
hundred  and  four  acres,  by  Frances  W.  and 
John  Thomas  Gibson,  by  deed  dated  January 
24, 1884,  the  grant  of  said  right  of  way  being 
as  follows: 

"And  a  right  of  way  for  the  benefit  of  the 
land  hereby  conveyed  from  fig.  2  on  the  plat 
along  the  lines  of  Bushrod  C.  Washington  and 
the  lines  of  H.  T.  Miley's  Braddock  farm,  as 
now  used  to  the  County  road,  or  by  some  other 
route  not  less  direct  to  Charles  Town,  is  here- 
by granted  to  said  Ramey." 

Plaintiff  derived  title  to  the  land  owned  by 
him  by  deed  of  October  2,  1905,  from  H.  T. 
and  Rachel  F.  MUey,  wherein  the  grantor 
thereby  "expressing  reserves  a  fenced  road- 
way or  right  of  wzj  along  which  the  grantee 
shall  maintain  the  fenoes  as  now  laid  off 
over  the  land  hereby  conveyed,  20  feet  wide, 
commencing  at  fig.  13  on  the  annexed  plat, 
running  thenoe  to  fig.  1,  and  froon  fig.  1  to 
fig.  5  for  the  use  and  benefit  of  the  lands  ad- 
joining and  in  the  vicinity,  now  owned  by  Ma- 
tilda Thompson,  Peter  and  Lewis  Johnson,  B. 
F.  Ramey  and  E>agan  Brothers  and  John  T. 
Colston.  The  right  of  way  herein  reserved, 
having  been  reserved  In  former  deeds  of  rec- 
ord in  the  aforesaid  clerk's  office  in  (Deed 
Book  O,  at  page  23,  and  Deed  Book  N  at  page 
424,  Deed  Book  1,  page  494 ;  Deed  Book  96  at 


page  255,  Deed  !Book  H  at  page  327,  Deed 
Book  M  at  page  409,"  etc,  the  latter  deed 
being  one  of  the  deeds  under  which  said 
Ramey  claims. 

Being  the  owner  of  said  right  of  way  "for 
the  benefit  of  the  land*'  so  conveyed  to  him, 
Ramey,  on  April  16,  1915^  before  the  institu- 
tion of  this  suit,  entered  into  a  contract  in 
writing  with  the  appellant  telephone  com-  ' 
pany,  whereby,  in.  consideration  of  $100.00, 
to  be  paid  by  him  to  said  company  to  assist  it 
in  building  a  line  from  Charles  Town  to  his 
farm,  the  telephone  company  thereby  agreed 
to  construct  said  line  and  install  a  phone  in 
his  house  and  to  give  him  free  and  unlimited 
party  service  thereon  for  one  year  from  date 
of  installation,  and  further,  not  to  allow 
Messrs.  Davis  and  E2agan  to  connect  with 
said  line  unless  they  should  agree  to  f>ay  an 
equitable  proportion  of  the  cost  of  construc- 
tion from  the  county  road  to  their  properties, 
and  that  the  amount  or  aimounts  collected 
from  them  by  said  company  should  be  paid 
over  to  him. 

It  is  conceded  by  plaintiff  that  besides 
Ramey,  Messrs.  Eagan,  Johnson,  Thompson, 
and  Mrs.  Johnson  have  the  right  to  use 
this  private  way,  private  in  the  sense  that  he 
and  the  others  who  own  lands  lying  along  the 
same  and  having  no  pther  outlet,  alone  have 
the  right  by  deed  or  contract  to  use  the  same 
generally,  and  without  restrictions  contained 
in  their  deeds,  and  it  is  evident  from  his  con- 
tract with  the  telephone  company  that  Ramey 
did  not  contemplate  exclusive  use  of  the  tele- 
phone line  he  contracted  to  be  built,  but  to 
limit  its  use  to  those  who  would  do  the  hon- 
est thing  of  paying  an  equitable  proportion  of 
the  expense  thereof,  and  for  the  telephone 
service  by  the  telephone  company  rendered 
them. 

[1]  The  first  proposition  relied  on  to  sus- 
tain the  decree  is  that  the  grant  of  the  right 
of  way  to  Ramey  does  not  spedflcally  give 
iiim  the  right  to  erect  and  maintain  a  tele- 
phone line  over  and  along  said  way  even  for 
his  personal  and  private  use  at  his  home  on 
the  land  granted  him,  and  that  therefore  the 
telephone  company  had  not  the  right  to  so 
enter  upon  said  right  of  way  even  under  its 
contract  with  Ramey. 

As  already  observed  the  grant  of  said  way 
was  *'for  the  benefit  of  the  land  hereby  con- 
veyed," etc.,  an  unlimited  use,  for  whatever 
would  benefit  the  land  or  add  to  the  benefi- 
cial enjoyment  thereof.  And  we  observe  that 
one  of  the  deeds,  that  of  March  5, 1884,  from 
Forrest  W.  Brown,  Trustee,  to  H.  T.  Miley, 
for  ten  acres,  under  which  Ramey  also  claims, 
"expressly  reserved"  the  right  of  way 
"through  and  over  said  land  for  all  purposes 
to  the  Winchester  and  Charles  Town  road, 
and  leading  to  and  from  Prospect  Hill,  the 
farm  of  the  said  B.  W.  Herbert  and  to  con- 
nect with  the  right  of  way  now  reserved  and 
enjoyed  over  the  land  of  H.  T.  Miley  purchas* 
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ed  of  John  T.  Gibson,  and  the  said  B.  W. 
Herbert,  who  also  joins  in  this  deed." 

The  general  mle  is  that  where  a  right  of 
way  is  granted  or  reserved  without  limit  of 
use  it  may  be  used  for  any  purpose  to  which 
the  land  accommodated  thereby  may  natural- 
ly and  reasonably  be  devoted.  Abbott  v.  But- 
ler, 59  N.  H.  317;  Bakeman  v.  Talbot,  31  N. 
Y.  366,  88  Am.  Dec.  275,  and  note;  page  279, 
with  cases  cited.  And  anciently  it  was  de- 
cided in  DDgland  that  the  grantee  of  such  an 
easement  is  entitled  to  vary  his  mode  of  en- 
joying the  same,  and  from  time  to  time  to 
avail  himself  of  modem  inventions;  if,  by 
so  doing,  he  can  more  fully  exercise  and  en- 
joy the  object  or  carry  out  the  purpose  for 
which  the  easement  was  granted,  applied  in 
the  case  of  a  mine  owner  with  right  of  a  suf- 
ficient "way-leave^'  to  his  mines,  and  where  It 
was  held  that  he  was  entitled  to  lay  down  a 
railway  for  the, purpose  of  carrying  his  min- 
erals, though  railways  were  unknown  at  the 
date  of  the  grant  Senhouse  v.  Christian,  1 
T.  R,  560,  570 ;  Dand  v.  Kingscote,  6  M.  &  W. 
174 ;  Goddard's  Law  of  £2asements  (Bennett's 
Ed.)  351.  In  9  B.  G.  L.  p.  787,  it  is  said,  *'An 
unlimited  conveyance  of  an  easement  is  in 
law  a  grant  of  unlimited  reasonable  use," 
citing  many  decisions.  And  our  case  of  Uhl 
V.  Ohio  River  R.  Oo.,  47  W.  Va.  59,  34  S.  B. 
934,  is  very  pertinent,  holding  that  notwith- 
standing the  grant  by  Uhl  to  the  railroad 
company  of  a  right  of  way  without  reserva- 
tion, the  law  would  imply  a  way  of  necessity 
across  the  same,  by  which  he  might  pipe  nat- 
ural gas  to  his  residence  for  use  therein,  the 
pipes  to  be  laid  and  constructed  so  as  not  to 
interfere  in  any  wise  with  the  railroad  com- 
pany's proper  use  of  its  right  of  way. 

If  then  those  living  in  a  rural  district  with 
only  such  unlimited  private  ways  as  that  in- 
volved here  are  to  enjoy  any  of  the  modern 
conveniences,  such  as  electric  light,  natural 
gas,  telephones,  and  the  like,  they  must  of  ne- 
cessity rely  upon  eluch  ways  by  which  to 
obtain  them.  To  deny  them  such  right  would 
be  to  stop  to  some  extent  the  wheels  of  prog- 
ress, and  invention,  and  finally  make  resi- 
dence in  the  country  more  and  more  unde- 
sirable and  less  endurable.  Where  there  has 
been  such  an  unlimited  and  unrestricted 
grant  of  a  way  we  think  it  may  be  reasonably 
implied  that  the  parties  intended  an  unlimit- 
ed reasonable  use  thereof,  as  distinguished 
from  an  unreasonable  and  improper  onew  It 
is  fully  shown  in  the  evidence  in  this  case 
that  the  poles  and  wires  are  so  set  and  hung 
as  to  constitute  no  Invasion  of  plaintUff's 
right  or  any  obstruction  to  the  enjoyment  by 
him  of  the  residue  of  his  land. 

[2, 3]  The  next  proposition  relied  on  to  sus- 
tain the  decree  is  that  the  poles  and  wires 
set  and  strung  along  said  right  of  way  con- 
stitute an  additional  burden  upon  the  servi- 
ent estate  of  plaintiff,  and  deprive  him  of 
his  property  without  due  process  of  law  and  a 


just  compensation  therefor.  We  reply,  not 
so,  if  the  right  to  such  use  is  reasonably  im- 
plied in  the  *grant.  And  with  respect  to  the 
supposed  additional  servitude  created  by  the 
use  of  the  way  for  such  poles  and  wires;,  we 
can  see  no  distinction  in  principle  between 
the  grant  of  a  way  for  a  public  road  and  one 
for  a  private  one,  certainly  there  is  nothing 
in  the  character  of  the  burden  to  distinguish 
them.  It  is  said  that  holes  were  dug  in  the 
ground  and  the  poles  set  therein,  thereby  In- 
vading plaintiff's  very  right  to  the  soil;  but 
is  this  invasion  any  greater  in  the  one  case 
than  in  the  other?  We  cannot  so  hold.  In 
Maxwell  v.  Cent  Dist  &  Pr.  TeL  Co.,  51  W. 
Va.  121,  41  S.  E.  125,  it  was  decided  that  the 
right  given  to  the  defendant  company  by  a 
municipality  to  occupy  its  streets  with  tele- 
phone poles  and  wires  did  not  constitute  an 
additional  servitude  on  the  lands  of  an  abut- 
ting owner  so  as  to  entitle  him  to  eojcto  the 
use  of  the  streets  therefor. 

It  follows,  therefore,  that  if  the  defendant 
company  had  the  right  to  use  the  way  for 
poles  and  wires  for  his  private  use,  he  had 
the  right  to  employ  appellant,  as  he  did  by 
the  contract  of  April  16, 1915,  to  set  the  poles 
and  string  the  wires  over  and  along  said 
way  so  as  to  furnish  him  tel^hone  service 
as  provided  in  said  contract  In  so  holding 
we  do  not  imply  the  opinion  that  the  tele- 
phone company  could  serve  the  public  gener- 
ally over  such  private  line.  Such  a  service 
would  likely  constitute  an  additional  burden 
not  warranted  by  the  grant ;  but  we  are  not 
called  upon  and  do  not  decide  that  question. 
Carpenter  v.  Capital  Electric  Co.,  178  IlL  29, 
52  N.  EL  973,  43  L.  R.  A.  645,  69  Anu  St  Rep. 
286;  Chesapeake  &  Potomac  TeL  Co.  v. 
Mackenzie,  74  Md.  36,  21  Aa  690,  28  Am. 
St  Rep.  219,  note,  235. 

Our  conclusion,  therefore,  is  to  reverse  the 
decree,  dissolve  the  injunction,  and  dismiss 
the  bilL 

(82  W.  Va.  45S) 
JOHNSON  V.  CITY  OP  HUNTINGTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  7,  1918.) 

(8vUdbu9  hy  the  Court,) 

1.  Mttnicipal  Cobpobations  ^=>757(1),  798 
—Stbeetb— OssTBUonoNS— Wabnino. 

It  is  the  imperative  duty  of  a  city  to  main- 
tain its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel,  but  in  case  of  neces- 
sity it  has  the  right  to  permit  a  temporary  ob- 
struction thereof  without  incurring  liability, 
provided  it  warns  the  public  of  the  danger  by 
maintaining  proper  barriers  or  signals. 

2.  Municipal  Cobpobations  «=»796  — 
Tempobabt  Covebimg  over  Sidewai^— 
Duty  of  City. 

A  dty  may  lawfully  permit  a  builder  to 
erect  a  temporary  covering  over  one  of  its 
sidewalks,  alongside  of  a  building  in  the  pro- 
cess of  erection,  in  order  to  avoid  closing  the 
sidewalk  and  to  protect  pedestrians  from  in- 
jury from  falling  materials,  such  aa  are  liable 
to  be  thrown  or  dropped  by  the  workmen  oa 
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the  building,  bat  the  dty'a  duty  regoires  it  to 
see  that  snch  coyering  is  carefully  constructed 
of  material  of  sufficient  strength  to  answer  the 
purpose  for  which  it  is  designed. 
8.  Municipal    Corporations      ^s»816(3)  — 

Injuby  from   Sidewalk— Suffiodcnct   of 

Declaration. 
A  declaration  hi  an  action  against  a  dty 
for  personal  injury,  alleging  that  the  injury 
was  caused  by  a  piece  of  timber  falling  from 
a  building  being  erected  along  one  of  its  streets 
and  breakiBg  through  the  roof  of  a  temporary 
coyering  oyer  the  sidewalk  and  striking  him, 
or  was  caused  by  such  timber  falling  out  of 
such  covering  upon  him,  which  the  dty  had 
negligently  permitted  to  be  erected  in  an  un- 
skillful manner  and  with  defective  material, 
suffidently  avers  actionable  negligence  on  the 
part  of  the  dty,  and  is  good  on  demurrer. 

fAdditional  Syllabus  by   Kditorial  BiaffJ 

4.  Municipal  Corporations   ^=»766  —  De- 
fective    Streets— Injury— "Out    of.  Ke- 
pair"— Liability  of  City. 
A   street   or  sidewalk   is   "out   of   repair" 
within  Barnes*  Code  1918,  c.  43,  I  154  (Code 
Supp.  1918,  c.  43.  8.153  [sec.  1940]),  providing 
for  recovery  by  any  person  sustaining  injury 
by  reason  of  public  roads,  bridges,  streets,  side- 
walks, or  alleys  being  out  of  repair,  whenever 
it  becomes  unsafe  for  reasonable  use  in  the 
ordinary  modes  of  travel,  whether  the  danger 
exists  overhead  or  on  the  surface. 

Certified  Questions  from  Circuit  Court, 
Cabell  County. 

Suit  by  Anna  Johnson  against  the  City  of 
Huntington.  Demurrer  to  amended  declara- 
tipn  overruled,  and  sufficiency  of  pleading 
certified.  Judgment  affirmed,  and  cause  re- 
manded. 

Marcum  &  Shepherd  and  J.  W.  Perry,  all 
of  Huntington,  for  plaintiff.  F.  M.  liivezey, 
of  Huntington,  for  defendant 

WILLIAMS,  J.  Plalntifr  sued  the  dty  of 
Huntington  to  recover  damages  for  a  personal 
injury  caused  by  being  struck  by  a  piece  of 
timber  falling  from  a  building  that  was  be- 
ing erected  on  the  property  line  pn  one  of 
the  public  streets  and  breaking  througb  a 
temporary  covering,  erected  over  the  side- 
walk for  the  protection  of  pedestrians,  or  by 
such  timber  falling  out  of  said  covering  it- 
self upon  her. 

A  demurrer  to  the  original  declaration  was 
overruled,  and  the  question  of  the  sufficiency 
of  the  pleading  was  certified  to  this  court 
for  its  opinion,  and  we  then  held  that  the 
declaration  failed  to  aver  negligence  on  the 
part  of  the  city,  and  remanded  with  leave 
to  plaintiff  to  amend.  Johnson  v.  City  of 
Huntington,  80  W.  Va.  178,  92  S.  E.  844. 
Plalntiif  amended  her  declaration,  and  the 
defendant  again  demurred  to  the  amended 
declaration,  and  the  court  overruled  the  de- 
murrer, and  has  certified  to  this  court  the 
question  of  the  sufficiency  of  the  amended 
declaration. 

[1,2]  The  law  relating  to  the  duties  and 
liabilities  of  the  city  in  the  premises  is  sfo 
elaborately  discussed  in  the  former  opinion 
that  little  needs  now  to  be  said.    The  former 


decision,  in  effect,  is  that  the  right  of  the  pub- 
lic to  the  unobstructed  use  of  the  streets  is 
subject  to  reasonable  and  necessary  restric- 
tions and  limitations,  and  that,  where  the 
necessity  therefor  exists,  as  in  case  of  the 
erection  of  a  building  upon  a  lot  abutting  on 
a  street,  the  city  has  the  right  and  power 
to  grant  to  the  builder  permission  to  obstruct 
the  street  or  sidewalk  temporarily,  without 
thereby  necessarily  rendering  itself  liable; 
that  the  grant  of  such  permission  is  not  in 
itself  unlawful,  provided,  however,  the  city 
takes  proper  precaution  to  warn  tliose  law- 
fully using  the  street  of  the  danger,  or  pro- 
tects them  therefrom.  This  obligatiion  upon 
the  city  to  warn  or  protect  is  imperative, 
and  applies  as  well  to  dangers  overhead  as 
to  those  on  the  surface  of  the  street  4  Dil- 
lon on  Munic.  Corp.  (5th  Ed.)  §  1705.  It 
is  common  practice,  when  buildings  are  tp 
be  erected  along  the  line  of  a  street,  for  the 
municipal  authorities  to  grant  the  builder 
permission  to  erect  a  temporary  covering 
over  the  sidewalk,  in  order  that  pedestrians 
may  use  the  sidewalk  without  being  endan- 
gered by  falling  materials,  while  the  building 
is  in  process  of  construction  which  often  re- 
quires many  months,  and  the  grant  of  such 
license  is  not  per  se  an  unlawful  exercise 
of  municipal  authority.  But  it  is  the  im- 
perative duty  of  the  city  to  see  that  such 
covering  or  overhead  shelter  is  securely  built 
so  as  not  to  fall  of  its  own  weight,  and  tx> 
see  that  It  is  constructed  of  material  of  suf- 
ficient strength  to  arrest  the  fall  of  such 
pieces  of  timber,  boards,  bricks,  and  other 
material  as  might  reasonably  be  expected 
will  be  thrown  or  allowed  to  fall  upon  it  by 
the  workmen  on  the  building.  Such  tem- 
porary covering  is  generally  not  Intended  as 
a  warning  against  danger,  but  rather  as  an 
assurance  to  the  public  that  the  sidewalk 
may  be  used  with  safety,  and  the  city  is 
bound  to  know  that  such  structure  is  erected 
with  such  material  and  in  such  manner  as 
to  answer  the  purpose  for  which  it  was  in- 
tended, and  it  is  liable  for  injury  to  one 
lawfully  using  the  sidewalk  caused  by  the 
neglect  of  its  duty  in  respect  thereof.  Sec- 
tion 154,  c.  43,  Barnes'  Code  (1918),  and  4 
Dillon  on  Munic  Corp.  1 1705. 

[4]  A  street  or  sidewalk  Is  out  of  repair, 
within  the  meaning  of  the  statute  cited, 
whenever  it  becomes  unsafe  for  reasonable 
use  in  the  ordinary  modes  of  travel,  whether 
the  danger  exists  overhead  or  on  the  sur- 
face. Drake  v.  City  of  Lowell,  13  Mete. 
(Mass.)  292;  Day  v.  Inhabitants  of  Milford, 
5  Allen  (Mass.)  98;  Norristown  v.  Meyer, 
67  Pa.  356;  Bohen  v.  City  of  Waseca,  32 
Minn.  176,  19  N.  Wl  730,  50  Am.  Rep.  664; 
and  Hume  v.  Mayor.  74  N.  Y.  264, 

[3]  The  declaration  consists  of  two  counts, 
in  the  first  of  which,  after  averring  defend- 
ant's duty  in  regard  to  keeping  its  streets 


^s»Por  otbtr  caaes  Me  nine  topto  and  KST-NUICBBR  in-  all  Key-Numbered  Digeeta  and  Indexee 


1046 


95  SOUTHEASTERN  REPORTER 


(W.Va. 


and  sidewalks  in  a  reasonably  safe  condition 
for  travel,  plaintiff  in  effect  avers  tbat  the 
defendant  attempted  to  perform  its  duty  in 
this  respect,  and  permitted  and  caused  to  be 
erected  a  scaffold  or  shed  over  the  sidewalk 
of  one  of  its  public  streets  alongside  of  a 
building  then  being  erected,  for  the  purpose 
of  protecting  persons  lawfully  using  the  side- 
walk "from  the  falling  of  planks,  beams,  tim- 
bers, and  other  building  materials  into  and 
upon  the  said  sidewalk" ;  that  it  negligently 
and  carelessly  permitted  certain  timbers  and 
boards  composing  said  scaffold  or  shed  to 
project  and  hang  over  the  sidewalk,  which 
rendered  it  unsafe  and  wholly  inadequate  to 
protect  persons  thereon?  that  a  "certain 
large  beam,  plank,  or  piece  of  timber 
♦  ♦  ♦  fell  or  was  thrown  from  said 
building  upon  the  roof  of  said  scaffold,"  and, 
by  reason  of  its  unskillful  and  unsafe  con- 
struction, the  said  "beam,  plank,  or  timber 
broke  through  said  roof,"  and  fell  a  dis- 
tance of  12  to  20  feet  upon  plaintiff,  and 
knocked  her  to  the  pavement,  causing  her  a 
severe  shock  and  great  injuries. 

The  second  count  is  similar  to  the  first,  ex- 
cept that  the  negligence  there  averred  is  that 
the  city  permitted  the  covering  to  be  erect- 
ed of  "such  weak,  rotten,  and  inadequate  ma- 
terials as.  to  be  unsafe  in  itself,"  and  that  a 
"certain  large  beam,  plank,  or  piece  of  tim- 
ber ♦  ♦  ♦  fell  from  or  out  of  such  scaf- 
fold, shed,  or  structure,"  and  struck  and  in- 
jured the  plaintiff. 

Either  count  sufficiently  avers  actionable 
negligence  on  the  part  of  the  city.  In  view 
of  the  law  imposing  upon  it  the  absolute  duty 
to  maintain  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition  for  travel,  either  count 
avers,  with  sufficient  particularity,  omissions 
of  duty  constituting  actionable  negligence 
on  the  part  of  the  city. 

We  affirm  the  Judgment  of  the  lower  court 
overruling  the  demurrer,  and  remand  the 
cause  for  further  proceedings. 


3.  Malicious  Prosecution  ^s»16— Right  of 
Action— Elbmjents. 
To  maintain  an  action  for  malidoua  prose- 
cution it  is  essential  to  prove:  (1)  That  the 
prosecution  was  malicious;  (2)  that  it  was 
without  reasonable  or  probable  cause;  and  (3) 
that  it  terminated  favorably  to  plaintiff. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Malicious 
Prosecution.] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Mary  Finney  against  James  Zin- 
gale.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  plaintiff  in  error.  A.  G.  Free,  of 
Welch,  H.  J.  Capehart,  of  Keystone,  and  Litz 
&  Harman,  of  Welch,  for  defendant  in  er- 
ror. 


(82  W.  Va.  422) 

FINNEY  V.   ZINGAIiE.     (No.  3554.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  7,  1918.) 

(Syllabus  hy  the  Court,) 

1.  False  Impbisonmbnt  ^=>2— Gist  of  Ao- 

TION. 

The  gist  of  an  action  of  false  imprisonment 
or  false  arrest  is  the  illegal  detention  of  a  per- 
son without  lawful  process  or  by  an  unlawful 
execution  of  such  process. 

2.  False   Impbisonment  <8==>7(3)  —  Abbest — 
Liability. 

An  arrest  is  not  necessarily  unlawful  so  as 
to  afford  ground  for  an  action  of  false  imprison- 
ment because  the  plaintiff  was  innocent  of  the 
offense  for  which  the  arrest  was  made,  if  the 
forms  of  law  were  observed,  as  where  the  war- 
rant was  issued,  upon  proper  complaint,  by  an 
official  clothed  with  authority  to  issue  them, 
and  was  executed  by  the  arrest  of  the  plaintiff 
by  a  proper  officer  in  a  lawful  manner. 


LYNCH,  J.    In  the  first  of  the  two  counts 
of  the  declaration,   a   count   for   malicious 
prosecution,  the  plaintiff  averred,  among  oth- 
er things,  necessary  to  show  the  cause  of 
action,  that  the  defendant  appeared  before 
W.  B.  Stuart,  mayor  of  the  dty  of  Keystone, 
authorized  by  law  to  issue  warrants  in  crim- 
inal cases,  and  falsely  and  maliciously  and 
without  any  reasonable  and  probable  cause 
whatsoever    charged    plaintiff    "with    some 
such  offense  as  aiding  and  abetting  one  Nan- 
nie Spinello  and  Joe  Zingale  in  lewd,  lascivi- 
ous and  unlawful  cohabitation,  or  some  other 
charge  of  a  similar  nature,  the  purport  of 
which  is  to  plaintiff  unknown,"   and  upon 
such    charge    falsely    and   maliciously   and 
without  any   reasonable  or  probable  cause 
procured  the  said  Stuart  as  such  mayor  to 
make  and  grant  a  certain  warrant  in  due 
form  of  law  for  the  apprehension  of  plain- 
tiff, and  for  bringing  her  before  the  said 
mayor  to  answer  the  said  charge,  and  to  be 
further  dealt  with  according  to  law;  and  by 
virtue  of  such  warrant  defendant  caused  her 
wrongfully  and  unjustly  and  without  any  rea- 
sonable or  probable  cause  to  be  arrested,  de- 
tained, and  kept  in  the  custody  of  the  law,  and 
carried  before  the  said  mayor,  who,  having 
considered  all  the  defendant  could  say,  al- 
lege,  or  prove  against  her  concerning  the 
said  offense,  adjudged  her  not  to  be  guilty 
thereof,  and  acquitted  her. 

In  the  second  count,  a  count  for  false  ar- 
rest, the  averments  differ  from  those  of  the 
first  only  in  the  following  respects:  That 
the  charges  were  not  in  writing,  and  no  war- 
rant was  issued,  yet  at  the  Instance  of  the 
defendant  and  without  any  reasonable  or 
probable  cause  he  induced  the  mayor  to  have 
the  plaintiff  arrested  and  brought  before  him, 
and  to  be  held  by  the  officer  making  the  ai^ 
rest  until  her  guilt  or  innocence  upon  such 
charge  could  be  determined  by  a  trial,  and 
that  said  trial  was  had,  and  she  was  acquit- 
ted and  discharged  from  custody. 

The  evidence  adduced  by  the  plaintiff  in 
support  of  the  causes  so  averred  being  ex- 
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duded  from  consideratloii  by  the  Jury  upon 
the  motion  of  the  defendant,  they  found  for 
him,  and  the  court  entered  the  Judgment  to 
which  she  prosecutes  this  writ 

Though  it  appears  from  the  testimony  of 
Stuart,  the  mayor,  who  was  called  as  a  wit- 
ness for  plaintiff,  that  one  or  two  complaints 
were  made  by  Police  Officer  Downs,  and  a 
warrant  was  issued  on  each  complaint,  the 
nature  and  character  of  the  offense  charged 
Is  not  revealed  either  by  a  complaint  or  war- 
rant produced  or  filed,  or  otherwise  than  by 
the  testimony  of  the  plaintiff  that  she  was 
informed  by  Powns  that  her  house  was  "pull- 
ed," and  by  memoranda  on  the  mayor's  dock- 
et, placed  thereon  probably  by  Downs.  So 
far  as  the  memoranda  concern  the  plaintiff 
they  are : 

"May  22,  1917.  Mary  Finney;  charge,  vio- 
lating city  ordinance.  Warrant  issued  on  com- 
plaint of  W.  M.  Downs.  The  officer  was  Ber- 
nard. Prisoner  brought  before  W.  B.  Stuart, 
Mayor,  for  trial.    Dismissed." 

While  not  formally  offered  or  admitted  in 
evidence,  the  entries,  however,  were  with- 
drawn from  the  jury  over  the  objection  of 
the  defendant,  and  thereby  was  eliminated 
the  only  record  evidence  or  documentary 
proof  of  what  actually  occurred  as  regards 
the  arrest  and  discharge  of  the  accused,  and 
so  far  as  material  to  defendant's  liability, 
left  only  the  oral  testimony  of  his  participa- 
tion in  procuring  plaintiff's  apprehension  and 
arraignment,  the  sufficiency  of  which  con- 
stitutes the  only  ground  upon  which  he  is 
chargeable. 

[3]  Stated  as  strongly  as  it  possibly  can  be 
in  favor  of  the  plaintiff,  this  testimony  clear- 
ly is  Insufficient  to  sustain  a  verdict,  if  one 
had  been  rendered  in  favor  of  the  plaintiff 
upon  the  first  count,  because  there  Is  not  the 
slightest  showing  of  malice  or  want  of  prob- 
able cause,  both  of  which  are  necessary  in 
an  action  for  malicious  prosecution.  Lyons 
V.  Davy-Pocahontas  CJoal  Co.,  75  W.  Va.  739, 
84  S.  B.  744.  A  declaration  for  malicious 
prosecution  which  omits  these  essential  in- 
gredients necessarily  would  be  bad  and  sub- 
ject to  challenge  by  demurrer  (Tavenner  v. 
Morehead,  41  W.  Va.  116,  23  S.  E.  673);  and 
if  they  are  necessary  to  constitute  a  cause 
of  action  in  such  a  case,  the  plaintiff  could 
not  ultimately  succeed  upon  the  trial  with- 
out showing  by  proof  these  essential  elements 
of  the  cause  averred. 

[1,2]  The  next  question  then  is  whether 
the  proof  is  sufficient  to  sustain  the  aver- 
ment of  the  second  count  of  the  declaration. 
Assuming  a  charge  of  false  arrest  or  false 
imprisonment  is  made  out,  the  two  designa- 
tions im];)orting  the  same  form  of  action,  the 
plaintiff  cannot  prevail,  "for  the  gist  of  such 
action  is  the  illegal  detention  of  a  person 
without  lawful  process  or  by  an  unlawful 
execution  of  such  process."  Tavenner  v. 
Morehead,  supra;  Roberts  y.  Thomas,  135 
Ky.  63,  121  S.  W.  961,  21  Ann.  Gas.  457,  note. 


As  said  in  Polonsky  v.  Penn.  R.  Co.  (C.  O.) 

184  Fed.  558 : 

"The  gist  of  an  action  of  false  imprisonment 
is  a  trespass  committed  either  personally  or  by 
procurement  upon  the  body  of  the  plaintiff.  It 
18  essential  to  the  successful  maintenance  of  the 
action  that  the  act  alleged  to  constitute  the  tres- 
pass is  unlawful.  That  the  trespass  aforesaid 
consists  in  the  arrest,  incarceration,  or  deten- 
tion of  an  innocent  man  is  not  of  itself  materi- 
al. That  the  arrest  of  one  who  is  innocent  must 
be  unlawful  is  naturally  an  attractive  state- 
ment ;  but,  if  the  forms  of  law  be  observed,  such 
statement  is  not  necessarily  true.  An  arrest 
and  consequent  imprisonment  may  be  unjust  and 
mistaken,  but,  if  it  be  lawful  (i.  e.,  in  compli- 
ance with  the  technical  requirements  of  statute 
or  common  law,  as  the  case  may  be),  then  no 
trespass  was  committed,  and  the  resort  must 
be  had  to  an  action  of  trespass  on  the  case" 
(L  e.,  for  malicious  prosecution). 

Warrants  were  issued  by  Stuart,  who  as 
mayor  was  clothed  with  ample  authority  to 
issue  them,  upon  complaints  made  by  Offi- 
cer Downs,  and  were  executed  by  the  arrest 
of  the  plaintiff  by  a  proper  officer  in  a  law- 
ful manner.  This  cannot  be  gainsaid,  and  is 
not  controverted;  indeed,  plaintiff  admits 
Downs  informed  her  when  she  was  taken  in- 
to custody  that  he  had  a  warrant  for  her  ar- 
rest and  exhibited  in  her  presence  a  paper 
which  she  supposed  was  such  a  process.  She 
then  certainly  was  apprehended  lawfully, 
and  her  detention  was  not  illegal,  even  if  it 
be  true,  as  testified  to  by  the  witness  Wright, 
that  the  defendant  said  he  had  caused  plain- 
tiff to  be  taken  into  custody  for  the  protec- 
tion of  his  brother  Joe.  These  characteris- 
tics readily  differentiate  the  case  from  Ruff- 
ner  v.  Williams,  3  W.  Va.  243,  and  Cole  v. 
Radcliff,  4  W.  Va.  332,  where  the  acts  com- 
plained of  were  done  without  the  semblance 
of  lawful  authority  by  roving  bands  of  raid- 
ers acting  in  aid  of  the  Confederate  cause 
during  the  Civil  War,  and  where  there  were 
all  the  elements  of  false  or  unlawful  im- 
prisonment. Had  plaintiff  been  taken  and 
detained  in  custody  without  the  authority 
of  a  legal  process,  or  as  in  Williamson  y. 
Glen  Alum  Coal  Co.,  72  W.  Va.  288,  78  S. 
E.  94,  and  Comisky  v.  Railroad  Co.,  79  W. 
Va.  148,  90  S.  E.  385,  where  the  warrant  did 
not  charge  a  legally  cognizable  offense,  in- 
deed no  offense  at  all,  or  as  in  Howell  v. 
Wysor,  74  W.  Va.  589,  82  S.  E.  503,  Ann.  Cas. 
1916C,  519,  where  the  warrant  was  wholly 
void,  or  as  in  Turk  v.  Railroad  Co.,  75  W. 
Va,  623,  84  S.  B.  569,  L.  R.  A.  1915E,  145, 
where  arrests  were  made  without  warrants, 
and  had  defendant  instigated  the  arrest 
without  pursuing  the  formality  of  a  com- 
plaint and  warrant  and  given  aid,  comfort, 
counsel,  direction,  and  encouragement  to  the 
officers  engaged  in  effecting  the  apprehen- 
sion, he  would  be  chargeable  with  the  wrong 
and  injury  done,  as  held  in  Ruffner  v.  Wil- 
liams and  Cole  v.  Radcliff,  supra.  Nor  must 
this  case  be  confused  with  cases  where  an 
arrest  is  made  without  a  warrant  for  a  mis- 
demeanor not  committed  in  the  presence  of 
an  officer. 
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Having  failed  to  show  malice  and  want  of 
probable  cause,  plaintiff  properly  was  refus- 
ed relief  npon  the  first  count  of  the  declara- 
tion, and  there  being  a  variance  between  the 
averments  of  the  second  and  the  proof  of- 
fered to  support  them,  it  results  that  the 
judgment  under  review  must  be  affirmed. 


(82  W.  Va.  462) 

STATE  V.  GUFFEY  et  al.    (No.  51.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  7,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Taxation  ^=s>855  —  Forfeited  Lands  — 
Suit  to  Seul— Allegations  of  Bill. 

In  a  bill  by  the  state  to  sell  as  forfeited  for 
nonentry  on  the  land  book  for  five  successive 
years,  undivided  interests  or  estates^  in  oil  and 
gas  under  various  tracts  of  land,  it  is  not  suffi- 
cient to  merely  allege,  that  upon  the  segregation 
of  such  undivided  estates  they  were  not  thereaft- 
er entered  on  the  land  books,  the  presumption  be- 
ing that  when  the  whole  of  such  segregated  es- 
tates have  not  been  separately  valued  and  en- 
tered for  taxation,  they  have  continued  to  be 
entered  and  valued  along  with  the  other  estate 
or  estates  in  the  land  as  an  entirety,  and  the  bill 
should  contain  allegations  sufficient  to  overcome 
this  presumption;  and  the  fact  alleged  that  the 
tracts  out  of  which  such  undivided  interests 
were  reserved  or  granted  were  entered  on  the 
land  books  as  "surface"'  and  that  the  said  min- 
eral estates  were  not  subsequently  valued  or 
entered  or  taxed  are  not  sufficient  to  overcome 
the  presumption  that  they  continued  to  be  en- 
tered and  taxed  as  before  severance. 

2.  Taxation  <©=»338— Valuation  and  Entbt 
—Undivided  Interests  in  Timber  ob  Min- 
erals—Statute.  ^  ,    .^  , 

Section  39,  chapter  29,  Barnes'  Code  (Code 
1913,  c.  29,  §  39  [sec.  923]),  properly  construed 
with  reference  to  other  provisions  of  the  Code, 
does  not  require  or  authorize  the  valuation  and 
entry  on  the  land  books  for  taxation,  of  undivid- 
ed interests  in  timber,  coal,  oil  and  gas,  or  oth- 
er minerals  or  mineral  substances;  only  the 
whole  of  such  estates  or  interests  may  be  sepa- 
rately entered  and  taxed  to  the  owner  or  owners 
thereof. 

Oertiflecl  Questions  from  Circuit  Court, 
Barbour  County. 

Suit  by  the  State  of  West  Virginia  against 
J.  M,  Guffey  and  others.  Demurrers  to  bill 
overruled  and  questions  certified.  Decree  re- 
versed and  remanded,  with  direction. 

J.  Blackburn  Ware,  of  Belington,  for  the 
State.    Talbott  &  Compton,  of  Philippi,  for  de^ 
fendants  Woodford  Heirs  and  others.    Chas. 
Powell  and  Kemble  White,  both  of  Fairmont, 
lor  defendant  Hope  Natural  Oas  Co. 

MILLER,  J.  This  suit  was  instituted  by 
the  commissioner  of  school  lands  of  Barbour 
county  to  sell  for  the  benefit  of  the  school 
fund  lands  and  interests  in  lands  alleged  to 
have  been  forfeited  to  the  state  for  non-entry 
on  the  land  books  for  taxation  for  five  suc- 
cessive years,  or  delinquent  and  sold  and  pur«> 
chased  by  the  state  for  nonpayment  of  the 
taxes  assessed  thereon,  and  not  redeemed 
within  the  time  allowed  by  law. 


The  questions  certified  for  decision  are  pre- 
sented by  the  demurrers  to  the  bill  of  some  of 
the  defendants,  overruled,  who  are  alleged  to 
have  been  owners  of  undivided  Interests  In 
the  oil  and  gas  in  or  under  certain  tracts  of 
land  situated  in  said  county,  and  proceeded 
against  as  tracts  Nos.  36,  38,  39,  41,  42  and 
43. 

According  to  the  specific  allegations  of  the 
bill  the  whole  of  the  estates  in  these  lands 
was  originally  owned  by  one  or  more  per- 
sons and  taxed  as  such  1q  their  names  re- 
spectively but  that  prior  to  their  alleged  for- 
feiture undivided  interests  in  the  oil  and  gas 
were  by  deeds  either  reserved  or  sold,  and  that 
'these  undivided  interests  had  by  subsequent 
conveyances  and  reservations  become  vest- 
ed in  the  demurrants,  and  that  according  to 
the  deeds  referred  to  and  described  in  the 
bill,  with  iperhaps  one  exception,  the  owners 
of  the  other  estates  and  interests  in  the  land 
continued  to  be  owners  of  and  prestimptiyely 
taxed  with  the  whole  of  the  estates  therein, 
including  the  oil  and  gas. 

As  these  allegations  apply  generally  to  all 
undivided  interests  in  the  tracts  so  proceed- 
ed against,  In  stating  the  case  we  need  not  go 
into  details  as  to  each  particular  tract,  or 
recite  how  the  present  owners  derived  their 
respective  interests  therein. 

The  allegations  of  the  bill,  applicable  to 
the  undivided  Interests  in  all  these  tracts, 
relied  on  to  show  forfeiture  for  non-entry 
thereof  on  the  land  books  is,  that  subsequent- 
ly to  said  reservations  or  grants  they  were 
never  entered  as  separate  estates  either 
jointly  with  the  owners  of  the  other  undivid- 
ed interests  therein,  or  severally,  and  that  at 
least  after  the  year  1910,  the  residue  of  the 
tracts  were  entered  by  the  assessor  on  the 
landbooks  in  the  names  of  the  owners  thereof 
respectively  as  "surface,"  except  as  to  22 
acres,  part  of  tract  No.  36,  in  the  name  of 
one  Gall,  whidi,  from  the  year  1910  to  1916^ 
both'  inclusive,  was  entered  "surface  and  one- 
half  the  oil  and  gas,"  wherefore,  as  a  con- 
clusion from  these  entries  it  is  alleged  the 
same  had  become  forfeited  to  the  state,  and 
were  liable  to  be  sold  in  the  present  ^lit. 

[1]  So  the  question  presented  is,  does  the 
bill  on  demurrer  show  forfeiture  for  non- 
entry,  entitling  the  state  to  sell,  or  requir- 
ing the  owner  or  owners  of  said  undivided 
interests  to  redeem  the  same? 

It  is  not  alleged  that  after  said  reserva- 
tions or  grants  either  the  assessor,  as  the 
law  would  seem  to  require,  ever  valued  said 
oil  and  gas  interests  for  taxation,  or  that 
there  .was  thereafter  any  reduction  in  the 
value  of  the  land  as  entered  before  the  sev- 
erance of  said  undivided  interests,  or  that 
the  said  interests  had  then  any  value  for 
taxation  beyond  the  value. of  the  whole  estate 
in  the  land ;  nor  that  the  value  of  the  land 
taxed  as  "surface"  did  not  include  the  oil . 
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and  gas  and  other  mineral  Interests  therein. 
With  the  exception  noted,  the  owners  of  these 
tracts,  entered  as  "surface,"  for  all  the  years 
for  which  forfeiture  Is  claimed,  continued  to 
own  undivided  interests  in  the  oil  and  gas, 
and  presumptively  the  value  of  their  Inter- 
ests therein  was  included  In  the  valuation  of 
the  land  entered  as  "surface,"  and  certainly 
the  general  allegation  that  these  oil  and  gas 
interesfts  or  estates  were  not  subsequently 
taxed  will  not  overcome  the  presumption 
that  said  undivided  Interests  continued  charg- 
ed to  the  owners  of  the  estates  entered  as 
"surface." 

It  Is  well  settled  by  prior  decisions  con- 
struing statutes  prior  to  chapter  35,  Act©  of 
1905,  relating  to  the  subject,  that  while  the 
whole  of  any  estates  in  land,  whether  sur- 
face, timber,  coal,  oil  or  gas,  after  severance, 
may  be  the  subject  of  separate  assess- 
ment, that  separate  assessments  or  sale 
for  taxes  of  undivided  Interests  there- 
in are  absolutely  void.  Wilson  v.  Buffalo 
Collieries  Co.,  79  W.  Va.  279,  91  S.  E.  449; 
Toothman  v.  Courtney,  62- W.  Va.  167,  68  a 
E.  915:  Suit  v.,Hochstetter  Oil  Co.,  63  W. 
Va.  317,  61  S.  E.  307 ;  Caretta  Railway  Co.  v. 
Fisher,  74  W.  Va.  115,  81  S.  E.  710 ;  Shrews- 
bury V.  Horse  Creek  Coal  Land  Co.,  78  W. 
Va.  182,  88  S.  B.  1052. 

And  according  to  these  decisions  presump- 
tively when  there  has  been  no  separate  as- 
sessment of  estates  in  timber,  coal,  oil,  gas 
or  other  interests  in  land,  without  a  differ- 
ent showing,  they  are  deemed  to  have  been 
Included  in  the  entry  of  the  land.  As  Is 
said  in  Suit  v.  Hochstetter  Oil  Co. : 

"Taxation  in  the  name  of  any  person  claiming 
aie  land  in  whole  or  in  part  under  any  given 
title  prevents  forfeitiire  not  only  as  to  bim  and 
the  portion  of  the  land  claimed  by  him,  but 
as  to  all  the  land  so  taxed  and  all  persons  claim- 
ing the  same  or  any  part  thereof  under  the  same 
title." 

As  the  law  was  prior  to  1905,  therefore,  in 
the  absence  of  any  allegation  that  the  value 
of  these  undivided  Interests  In  the  oil  and 
gas  separately  owned  were  not  Included  in 
the  lands  entered  as  "surface,"  we  think  the 
bill  is  insufficient  for  not  more  specifically 
negativing  the  presumption  that  they  were  so 
included. 

The  fact  that  the  other  undivided  interests 
in  the  oil  and  gas  ccmtinued  to  be  owned  by 
the  persons  In  whose  names  the  lands  were 
taxed  as  "surface,"  coupled  with  the  fact 
that  assessments  of  undivided  interests  in 
such  estates  were  not  lawful,  overcomes  we 
think  the  Inferences  sought  to  be  drawn  from 
the  alleged  absence  of  separate  valuation  and 
entry  thereof  on  the  land  books. 

[2]  But  the  contention  on  behalf  of  the 
state  is  that  section  39,  of  chapter  29,  of  the 
Code,  enacted  by  chapter  35,  Acts  1905,  which 
stands  In  the  place  of  section  25,  chapter  29, 
Code  of  1899,  was  intended  to  remove  the 
disability  of  the  earlier  statute,  and  that  as 


amended  by  the  later  act  the  assessor  Is  now 
not  only  permitted,  but  when  there  has  been 
a  segregation  of  Interests  or  estates  in  land, 
that  it  is  his  bounden  duty  to  value  and  en- 
ter on  the  land  books  in  the  name  of  the  re- 
spective owners  thereof  the  whole,  if  owned 
by  one  person,  or  If  divided,  In  the  name  of 
the  owners  of  the  undivided  Interests  or  es- 
tates, whether  in  the  timber,  coal,  oil,  gas, 
or  other  minerals  or  mineral  substances,  at 
their  true  and  actual  value  according  to  the 
rule  prescribed  in  section  12  of  said  chapter. 
While  this  chapter  now  provides  for. annual 
valuaticms  of  lands  and  landed  interests  or 
estates  therein  and  the  assessor  on  a  segre- 
gation of  any  of  said  estate  is  required  to 
assess  such  severed  estates  to  the  owners 
thereof,  and  therein  is  not  now  limited  as 
formerly  to  an  apportionment  of  former  val- 
uations of  the  whole  between  the  estates  so 
segregated,  there  is  nothing  in  the  act  of 
1905,  even  impliedly  sanctioning  the  assess- 
ment of  undivided  interests  in  such  segregat- 
ed estates.  The  statute  contemplates  the 
whole  of  any  estate,  not  undivided  Interests 
therein.  As  was  said  in  Toothman  v.  Court- 
ney, supra,  applicable  of  course  to  the  stat- 
utes then  in  force,  principles  of  public  policy 
would  seem  to  forbid  any  such  construction. 
The  same  reasons  are  now  available  against 
giving  the  present  statute  the  construction 
contended  for  by  the  commissioner  of  school 
lands.  If  an  undivided  Interest  in  such  es- 
tate is  assessable  to  the  owner  thereof,  then 
there  would  be  no  limit  to  the  size  or  ex- 
tent of  sudi  interests — ^all  would  have  to  be 
separately  valued  and  assessed,  which  would 
lead  to  endless  confusion,  and  burden  and 
encumber  titles  beyond  measure.  We  think 
the  statute  contemplates  whole  estates ;  and 
that  in  view  of  the  decisions  of  this  court 
construing  the  previous  statutes,  if  the  Leg- 
islature had  intended  that  undivided  estates 
should  be  separately. assessed  we  assume  that 
it  would  have  said  so  in  plain  terms. 

Of  course  if  the  whole  estate  in  the  oil  and 
gas  or  other  mineral  has  once  been  separate- 
ly assessed  as  provided  by  said  section  39, 
of  chapter  29,  and  the  same  or  any  part 
thereof  is  thereafter  omitted  from  the  land 
books  for  the  requisite  period,  upon  the  prin- 
ciples of  our,  decisions,  the  whole,  not  some 
undivided  Interest  therein,  would  become  for- 
feited for  non-entry  and  non-payment  of  tax- 
es, unless  it  could  be  shown  that  the  part  en- 
tered, in  fact,  included  the  whole,  but  by  mis- 
take was  erroneously  entered  as  an  undi- 
vided interest 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  reverse  the  decree,  with  direction  to 
sustain  the  demurrers  of  the  resi)ective  de- 
murrants, but  with  leave  to  plaintiff,  if  so 
advised,  to  amend  its  bill  within  a  reasonable 
time  to  be  prescribed  by  the  court,  and  if 
not  so  amended  to  dismiss  said  demurrants 
out  of  the  suit. 
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(122  Va.  196) 

CITY  OF  RICHMOND  v.  O.  H.  BERRT  ft 

CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

17,  1918.     Rehearing  Denied  March 

21,  1918.) 

Error  to  Hustings  Court  of  Richmond. 

Proceeding  by  O.  H.  Berry  &  Co.,  against  the 
City  of  Richmond.  To  review  a  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

H.  R.  Pollard,  of  Richmond,  and  E.  P.  Bu- 
ford,  of  Lawrenceville,  for  plaintiff  in  error.  H. 
C.  Riely  and  Hunsdon  Cary,  both  of  Richmond, 
and  E.  Warren  Wall,  of  Farmville,  for  defend- 
ant in  error. 

KELLY,  J.  This  case  involves  exactly  the 
same  question  as  the  case  of  City  of  Richmond 
V.  Drewry-Hughes  Co.,  94  S.  E.  989,  in  which 
an  opinion  is  handed  down  to-day.  The  judg- 
ment complained  of  is  accordingly  reversed. 

Reversed. 


(175  N.  C.  809) 

STATE  V.  WOOD.    (No.  466.) 

(Supreme  Court  of  North  Carolina.    May  8, 

1918.) 

1.  CouBTS  <&=366(1)— Adjournment— AuTHOB- 
iTT  OF  Judge— Statute. 

A  judge  of  the  superior  court,  detained  in 
another  county  by  a  capital  case  he  was  trying, 
acted  within  his  authority,  under  Revisal  1905, 
S  1510,  by  instructing  the  sheriff  by  letter  to 
adjourn  the  approaching  term  of  court  from 
Monday,  December  3d,  to  the  following  Monday, 
December  10th. 

2.  Courts  €=»66(1)  —  Term  —  Late  Appear- 
ance OF  Judge. 

If  a  judge  of  the  superior  court,  detained  in 
another  county  by  a  capital  case,  had  not  di- 
rected the  sheriff  by  letter  to  adjourn  the  ap- 
proaching term  to  the  following  Monday,  and 
the  sheriff  had  not  adpourned  the  court  until 
the  next  term,  and  the  judge  later,  in  the  second 
week  of  the  term,  actually  appeared  and  held 
court,  his  action  would  have  been  valid. 

3.  Judges  ^=916(1)  ~  Absence  -^  Assignment 
OF  Substitute. 

If  the  judge  of  the  superior  court  who 
should  have  held  a  term  was  detained  by  illness 
or  other  unavoidable  cause,  it  was  within  the 
Governor's  power  to  assign  another  judge  to 
hold  the  second  week  of  the  term,  or  the  whole 
term,  who  became  judge  de  facto  and  de  jure. 

4.  Courts  ^=»6T--Superior  Courts— Two  in 
Same  District. 

There  is  no  prohibition  against  two  superior 
courts  being  held  at  the  same  time  in  the  same 
district. 

5.  Courts  ^=»66(1)— Superior  Court— Pend- 
ency OF  Case— Keeping  Term  Open. 

A  homicide  trial  in  the  superior  court  of 
one  county  not  being  concluded,  under  Revisal 
1905,  S  3266,  the  term  of  court  was  kept  open. 

6.  Courts  ^=»63— Superior  Court— Regular 
Term— Assignment  of  Judge. 

Where  the  judge  of  the  superior  court  was 
detained  in  another  county  by  pendency  of  a 
capital  case,  and  the  Governor  assigned  another 
judge  for  the  term  of  the  superior  court,  and  the 
commission  to  such  other  judge  stated  tiiat  the 
term  was  the  regular  term  of  the  superior  court, 
though  it  was  begun  and  held  for  the  second 
week  only,  the  term  was  in  fact  a  regular  term. 

7.  Grand  Jury  ^s»8— Drawing— Summons. 

The  judge  of  the  superior  court  assigned  by 
the  Governor  to  hold  a  term  thereof  in  place 
of  the  regular  judge,  detained  by  pendency  of  a 
capital  case  in  another  county,  did  not  err  in 
cauing  as  grand  jurors  the  16  men  in  the  box, 


summoned  merely  as  trial  jurors  for  the  aeoond 
week  of  the  term,  without  having  them  draws 
by  a  child  less  than  10  years  old. 

8.  Criminal  Law  ^=»322— Presumption— Of- 
ficial Acnoju. 

There  is  a  presumption  that  according  to  the 
usual  custom  the  pudge  of  the  superior  cooit 
questioned  grand  jurors  as  to  their  qualifica- 
tions, and  that  they  all  answered  they  were  free- 
holders and  had  paid  their  taxes. 

9.  Grand  Jubt  ^=>S— Selection. 

If  the  regular  judge  for  a  term  of  the  su- 
perior court,  detained  in  another  county,  had 
been  able  to  attend  the  second  week  of  the 
term,  it  would  have  been  proper  for  him  to  take 
trial  jurors  regularly  drawn  from  the  box  for 
the  grand  jury. 

10.  Grand  Jury  ^=>3— Number  of  Jurors. 
Not  more  than  18  and  not  less  than  12  ju- 
rors make  a  legal  grand  jury. 

11.  Grand  Jury  ^s98— Selectioh  sy  De- 
fendant. 

Defendant  has  no  right  to  select  grand  ju- 
rors but  merely  to  object  on  legal  grounds  of 
challenge. 

12.  Officers  ^=»30— Holding  Two  Offices 
—Temporary  Appointment  of  Prosecutor 
—••Officer." 

The  superior  court's  assignment  of  a  mem- 
ber of  the  bar  holding  the  office  of  United  States 
district  attorney  to 'prosecute  for  the  state  in  the 
necessarjr  absence  ot  the  solicitor  of  the  district 
was  not  improper  under  Const,  art.  14,  S  7,  pro- 
hibiting a  person  from  holding  two  offices ;  since 
the  appointment  did  not  make  the  temporary 
representative  of  the  state  an  "officer." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 

13.  Officers  <©=>30— Holding  Two  Offices 
—  Temporary  Appointment  —  Vacation  or 
Previous  Office. 

If  the  superior  court's  appointment  of  the 
United  States  district  attorney  to  prosecute  for 
the  state  in  the  necessary  absence  of  the  solici- 
tor of  the  district  had  made  the  appointee  an 
officer  in  violation  of  Const,  art  14,  S. 7,  his 
acceptance  would  not  have  made  conviction  in- 
valid, but  merely  have  vacated  his  previous  of- 
fice as  United  States  district  attorney. 

14.  Indictment  and  Information  ^=»133(3> 
—Motion  to  Quash— Plea  in  Abatement- 
Grand  Jury. 

Under  Revisal  1906,  {  1970,  though  a  plea  in 
abatement  is  vaUd  under  Revisal  1905.  f  3239, 
when  the  exception  is  on  the  groqnd  of  improper 
venue,  which  is  merely  a  motion  to  remove  to 
the  proper  county,  exceptions  to  the  grand  jury 
must  be  taken  by  motion  to  quash  the  indict- 
ment, and,  if  not,  shall  be  deemed  to  have  be<m 
waived. 

15.  Criminal  Law  ^=»1186(4)— Appeal— Mo- 
tion TO  Quash  Indictment  —  Plea  in 
Abatement— Statutes. 

Whether  motion  to  quash  the  indictment  for 
irregularity  in  the  ^rand  jury  was  called  such 
a  motion  or  a  plea  in  abatement  by  defendant, 
the  Supreme  Oourt  will  treat  it  for  what  it  is, 
a  motion  to  quash;  for  though  the  provisions 
of  Revisal  1905,  fS  3254  3255,  prohibiting  re- 
liance on  such  technicalities,  apply  only  against 
defendants,  they  should  be  invoked  in  their  favor 
also. 
Allen,  J.,  dissenting. 

Appeal  fnun  Superior  Oourt,  Randolph 
County;    Cllne,  Judge. 

Arvll  Wood  was  convicted  of  a  secret 
assault  with  Intent  to  kill  a  near  relatlTe. 
His  plea  In  abatement  was  overruled,  and 
after  verdict  of  guilty  he  moved  In  arrest  of 
Judgment  on  the  same  plea,  which  being  re- 


^;9For  othar  eases  tee  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  DlgwU  and  Indexes 


K.C.) 


STATE  V.  WOOD 


1051 


fused,  he  appeals.     Refusal  of  motion  af- 
firmed. 

Before  Ferguson,  J.,  at  December  term, 
1917,  of  Itandolph,  the  defendant  was  con- 
Tlcted  of  a  secret  assault  with  Intent  to  kill 
W.  Fernando  Wood,  a  near  relative,  and 
sentenced  to  12  months'  Imprisonment.  There 
Is  no  allegation  of  error  In  the  trial,  but  the 
appeal  rests  entirely  upon  assignments  of 
error  for  a  refusal  of  a  plea  In  abatement 
The  regular  December  term  of  Randolph 
should  have  opened  on  Monday,  December  3, 
1917.  At  that  time  Hon.  E.  B.  Cline,  the 
judge,  holding  the  courts  of  the  district,  being 
still  engaged  In  the  trial  of  Gaston  B.  Means 
for  murder  in  Cabarrus,  addressed  the  follow- 
ing letter  to  the  sheriff  of  Randolph: 

"Concord,  N.  C,  Nov.  30,  1917. 

•*To  the  Sheriflf  of  Randolph  County,  N.  C. 
Confirming  my  message  to  you  of  this  date  you 
are  ordered  and  directed  to  adjourn  the  ap- 
proaching term  of  the  superior  court  of  Ran- 
dolph from  Monday  December  3-15  to  begin 
on  Monday  December  10,  1917,  which  is  Mon- 
day of  the  second  weelt  of  the  term,  this  order 
being  made  by  reason  of  the  fact  that  I  shall  be 
compelled  to  continue  in  court  here  during  next 
week  and  neither  I,  nor  the  solicitor,  can  be 
in  Randolph  before  December  10th.  Please 
make  this  known  to  attorneys,  jurors  and  wit- 
nesses as  soon  as  possible,  certainly  not  later 
than  next  Monday  morning  at  the  courthouse 
door.  All  witnesses  should  be  directed  to  re- 
turn December  10th.  The  first  week's  jurors 
are  excused  but  there  should  be  as  many  as  24 
summoned  for  the  second  week  and  36  would  be 
better  if  they  can  legally  be  had. 

"E.  B.  Cline.  Judge  Presiding." 

Subsequently,  the  Governor  Issued  a  com- 
mission in  regular  form  to  Judge  G.  S.  Fer- 
guson of  the  Twentieth  Judicial  district,  recit- 
ing: 

"'Whereas,  it  has  been  made  to  appear  to  the 
satisfaction  of  his  excellency,  the  Governor, 
that  the  Hon.  E.  B.  Cline,  assigned  by  law  to 
hold  the  regular  term  of  the  superior  court,  for 
the  county  of  Randolph,  in  the  Fifteenth  judi- 
cial district,  is  unable  to  do  so  by  protracted  ill- 
ness or  unavoidable  accident:  Now,  therefore. 
I,  T.  W.  Bickett,  Governor  of  the  state  or 
North  Carolina,  by  virtue  of  authority  vested 
in  me  by  article  four,  section  eleven,  of  our  state 
Constitution,  do  hereby  require  and  commission 
you  to  hold  the  regular  term  of  the  superior 
court  for  the  county  aforesaid,  beginning  on 
Monday  the  10th  day  of  December,  1917,  for 
one  week." 

The  defendant  entered  a  plea  In  abatement 
on  the  following  grounds: 

"The  bill  of  indictment  was  not  found  by  a 
legally  constituted  body.  The  defendant  is  not 
informed  whether  this  term  of  the  court  is  a 
^  regular  or  a  special  term.  The  board  of  commis- 
sioners did  not  give  30  days'  notice  of  said 
term  of  court  as  provided  by  statute,  and  fail- 
ed to  draw  a  jury  for  said  term  of  court  as  pro- 
vided bv  statute,  and  there  was  not  18  jurors 
drawn  for  a  grand  jurjr  by  a  child  not  10  years 
of  age.  That  the  16  jurors  who  were  serving 
as  grand  jurors  are  of  the  jurors  drawn  for  the 
second  week  of  the  teroK  And  ^ere  not  drawn 
for  grand  jurors  for  the  first  week,  and  the  men 
servmg  were  all  drawn  for  the  second  week; 
that  the  Governor  did  not  notify  the  chairman 
of  the  board  of  county  commissioners  of  the 
present  called  term  of  this  court  and  give  him 
an  opportunity  to  draw  a  jury  according  to  law 
in  Uiat  there  was  not  80  days'  notice  given  in 


the  newspapers  accordin|r  to  law  as  defendant 
is  informed  and  believes." 

The  plea  in  abatement  farther  Itemizes  as 
'  follows: 

I     "(1)  That  if  this  term  of  the  court  is  not  a 

special  term,  but  is  a*  regular  term,  the  same  is 

;  not  sitting  according  to  statute;   that  the  sheriff 

;  had  the  right  toopen  the  court  from  day  to  day  till 

i  the  fourth  day  of  the  term,  and  then  the  term 

should  have  continued  to  Monday  of  this  week, 

and  on  Monday  of  this  week  the  judge  did  not 

appear,  then  the  court  stood  contmued  till  the 

next  term  of  the  court. 

"(2)  That  if  the  court  was  called  by  the  Gov- 
ernor, as  defendant  is  informed,  he  could  not  or- 
der an  exchange  of  courts  between  Judge  Cline 
and  Jud^e  Ferguson  under  the  statute  when 
Judge  Clme  was  holding  court  in  the  district  in 
whldi  Randolph  county  is  a  part  of  the  same  or- 
ganization of  the  court. 

"<3)  That  W.  C.  Hammer  is  prosecuting  the 
docket  as  solicitor  and  is  holding  and  filling 
the  office  of  the  district  attorney  for  the  United 
States,  which  is  an  office  of  trust  and  profit 
within  the  meaning  of  the  Constitution,  and  his 
acts  as  such  solicitor  are  null  and  void,  as  he 
could  not  hold  two  offices  at  the  same  time ;  and 
that  the  solicitor  for  the  state  has  no  right  to 
delegate  the  duties  of  his  office  to  another  per- 
son. 

"(4)  That  there  w^as  not  18  members  of  the 
grand  jury  at  the  term  of  court  when  the  bill 
was  found;  that  there  was  only  16  of  said 
grand  jurors;  and  that  they  were  not  drawn 
by  a  child  under  10  years  old,  but  were  called 
into  the  box  and  charged." 

The  Judge  overruled  the  plea,  and  found 

the  following  facts: 

"That  Judge  Cline,  who  is  assigned  by  law  to 
hold  the  regular  term  of  this  court,  is  engaged 
in  the  trial  of  a  capital  case  in  the  county  of 
Cabarrus,  and  the  Governor  of  the  state  called 
upon  and  requested  Judge  Ferguson,  the  pres- 
ent presiding  judge,  to  hold  this  week  of  court 
for  Judge  Cline,  and  that  Judge  Ferguson  was 
unable  to  reach  the  court  on  Monday,  and  so 
notified  the  sheriff  that  the  court  would  open 
on  Tuesday.  Upon  the  opening  of  the  court 
Tuesday  morning  it  is  ascertained  that  the 
jury  for  the  first  week  had  b^n  notified  they 
need  not  attend  the  second  week  of  court,  by 
Judge  Cline.  That  on  calling  over  the  jury, 
the  judge  ascertained  that  there  were  only  lo 
jurors  in  attendance  upon  the  court  who  were 
drawn  by  the  county  commissioners  to  serve 
for  the  second  week  of  the  term,  and,  being  of 
the  opinion  that  the  grand  jurors  should  be 
drawn  b^  the  county  commissioners  from  the 
regular  jury  box,  the  16  men  were  impaneled 
and  charged  as  grand  jurors  without  the  form 
of  having  a  child  to  draw  their  names  from 
the  box. 

"Hayden  Clement,  solicitor  for  the  judicial 
district,  is  engaged  as  solicitor  in  the  prosecu- 
tion of  a  capital  case,  State  v.  Means,  in  the 
county  of  Cabarrus,  and  that  he  requested  W. 
C.  Hammer,  attorney  of  this  court,  to  represent 
him  at  this  term  of  court,  the  said  Hammer  be- 
ing United  States  district  attorney  for  the 
Western  district  of  North  Carolina,  and  the 
court  designated  and  requested  the  said  W.  C. 
Hammer  to  represent  the  state  as  solicitor  dur- 
ing the  term  of  court,  and  made  the  record  that 
he  was  appointed  to  act  as  solicitor  during  the 
term." 

Upon  the  foregoing  findings  of  facts  by 
the  court,  the  plea  In  abatement  Is  overruled, 
and  the  defendant  excepts.  After  yerdlct  of 
guilty  was  rendered  the  defendant  moved  in 
arrest  of  Judgment  on  the  same  plea  in  abate- 
ment, which  being  refused,  the  defendant 
excepted,  and  from  the  sentence  imposed 
appealed* 
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Brlttain  A  Brlttain,  of  Ashboro,  for  appel- 
lant. Attorney  General  and  R.  H,  Sykes, 
Asst.  Atty.  Gen.,  for  the  State. 

CLARK,  O.  J.  There  are  no  exceptions 
to  the  evidence  or  the  charge  or  to  the  merits 
in  any  way.  The  defendant's  exceptions  are 
all  based  upon  the  plea  in  abatement,  which 
are,  as  stated  in  the  defendant's  brief,  sub- 
stantially as  foUows: 

[1,2 1  1.  *'That  the  term  should  have  be- 
gun  on  December  3,  1917,  and  the  sheriff  had 
power  only  to  adjourn  from  day  to  day  un- 
til the  fourth  day  of  the  term,  and  if  the 
judge  did  not  appear,  the  court  should  have 
been  adjourned  till  the  next  term,  and  that 
the  action  of  the  court  held  the  foUowiqg 
week  was  therefore  a  nullity."  Revisal,  S 
1510,  authorized  the  sheriff  to  take  the  above 
action,  but  there  is  a  provision  also  in  that 
section,  "unless"  the  sheriff  "shall  be  sooner 
Informed  that  the  judge  from  any  cause  can- 
not hold  the  term."  This  Includes,  by  uni- 
form custom  and  from  the  nature  of  the 
case,  an  Instruction  from  the  judge  to  ad- 
journ to  any  later  day  In  the  term.  This  not 
infrequently  happens  by  reason  of  the  sick- 
ness of  the  judge  or  other  engagements,  as  In 
this  case.  The  judge  here  instructed  the 
sheriff  to  adjourn  the  court  till  the  follow- 
ing Monday,  and  this  action  was  within  his 
authority.  In  McNeill  v.  McDuffle,  119  N. 
0.  336,  25  S.  E.  871,  where  the  judge  was  de- 
tained, a&  in  this  case,  by  holding  court  in 
another  county  (Richmond),  he  Instructed  the 
sheriff  of  Cumberland  to  adjourn  that  court 
till  the  second  Monday,  and  this  court  held: 

"The  judge  may  appear  on  any  day  within  the 
two  weeks,  if  the  court  has  not  previously  been 
adjourned,  and  that  part  of  the  term  actually 
held  will  be  as  valid  as  if  court  had  been  open- 
ed on  the  day  fixed  by  the  statute"— saying:  "It 
can  make  no  difference  what  was  the  cause  of 
the  judge's  absence,  whether  illness  or  attend- 
ing to  official  duties  elsewhere.  The  material 
and  only  essential  facts  are  that  the  judge  des- 
ignated by  law  to  hold  the  court  appeared  with- 
in the  time  prescribed  and  held  it,  the  court  not 
having  been  previously  adjourned,  in  conse- 
quence doubtless  of  directions  given  to  the  sheriff 
by  the  judge," 

If,  however,  the  judge  had  given  no  such 
directions  and  it  was  a  matter  of  fact,  as  in 
this  case,  that  the  sheriff  "had  not  ad- 
journed the  court  till  the  next  term,  and  the 
judge  afterwards,  in  the  second  week,  actu- 
ally appeared  and  held  court,  his  action 
would  be  valid."  Norwood  v.  Thorp,  04  N. 
O.  682,  which  has  been  cited  since  with  ap- 
proval, in  McNeill  v.  McDuffle,  supra,  and 
other  cases.  If,  therefore,  Judge  Cline  had 
appeared  and  held  the  court  on  the  second 
Monday,  it  would  have  been  in  every  respect 
a  valid  term. 

[3,4]  2.  "Judge  Ferguson  could  not  hold 
the  tenn  of  the  court  by  exchange  with 
Judge  Oline,  the  regular  judge  of  the  dis- 
trict, who  was  then  holding  court  in  Cabar- 
rus." In  this  case,  if  the  judge  who  should 
have  held  the  term  was  detained  by  illness. 


or  for  any  other  unavoidable  cause,  as  wbb 
the  case,  it  was  within  the  power  of  the 
Governor  to  assign  Judge  Ferguson  to  hold 
the  second  week  of  the  term,  or  the  whole 
term.  State  v.  I.ewis.  107  N.  C.  967.  12  S. 
E.  457,  13  S.  E.  247,  11  L.  R,  A.  105,  is  ex- 
actly on  all  fours.  In  that  case  the  judge 
was  not  detained  by  ofQcial  business,  as  in 
this  case,  but  the  judge  (Sliipp)  had  died, 
and  the  Governor,  instead  of  appointing  his 
successor  immediately,  in  the  public  fiaterests 
thought  best  to  delay  such  action,  and  as- 
signed Judge  Whitaker  to  hold  the  second 
week  of  the  term.  This  court  held  in  a  very 
full  i^id  satisfactory  opinion,  which  has  been 
repeatedly  cited  since  as  unquestioned  au- 
thority, as  follows: 

"Where  the  Grovemor  issues  a  commission  to 
one  of  the  judges  of  the  superior  court,  author- 
izing him  to  hold  certain  terms  of  the  superior 
courts,  and  the  judge  undertakes  to  disdmrge 
the  duties  required  of  him,  he  Is  a  de  facto 
judge  even  if  the  commission  was  issued  with- 
out authority  of  law.  Where  the  Constitution 
has  clothed  the  Governor  with  the  power  to 
require  a  judge  to  hold  a  court  m  a  district  oth- 
er than  that  to  which  he  is  assigned  by  the  gen- 
eral law,  upon  certain  conditions  as  to  the  ful- 
fillment of  which  the  Governor  must  of  necessity 
be  the  judge,  and  the  Governor  issues  the  Com- 
mission, the  Supreme  Court  will  assume  that,, 
in  fact,  the  emergency  sanctioned  the  issuing 
of  the  commission,  which  will  be  held  valid  if  the 
Governor  could  have  for  any  reason  lawfully 
issued  it." 

Judge  dine  not  being  able  to  hold  the 
court,  there  was  no  reason  or  law  for  bid- 
ding the  Governor  to  assign  another  judge 
to  hold  the  term,  and  there  is  no  prohibition 
against  two  courts  being  held  at  the  same 
time  in  the  same  district,  which  often  hap- 
pens. Judge  Ferguson  was  a  judge  of  the 
superior  court  de  facto  and  de  Jure,  and  had 
the  same  authority,  by  virtue  of  the  Govern- 
or's commission,  to  hold  the  term  in  the 
same  manner  Judge  Cline  could  have  done. 
In  State  v.  Watson,  75  N.  O.  136,  which  is 
quoted  in  State  v.  Lewis,  the  court  said: 

''The  Governor  is  not  obliged  to  assign  any 
reason  in  the  commission  or  to.  this  court.  As 
to  all  the  world,  ezceot  the  Legislature,  he  is 
the  final  judge  of  the  ntness  of  his  reasons." 

[B]  In  State  v.  Lewis,  supra,  the  court 
said: 

"If  Judge  Whitaker  was  acting  either  de  jure 
or  de  facto  as  judge  of  the  superior  court  of 
Rockingham  county  in  opening  and  organizing 
that  court  and  in  presiding  at  the  trial  of  the 
defendant  until  the  jury  returned  a  verdict  of 
guilty,  it  was  error  to  allow  the  motion  of  the 
defendant  and  enter  the  order  arresting  the 
judgment." 

This  case  is  even  stronger  against  the  de- 
fendant than  that,  for  there,  Judge  Shlpp 
having  died,  the  Governor  might  have  ap- 
pointed his  successor,  instead  of  assigning 
Judge  Whitake^  to  hold  the  second  week  of 
that  term.  In  this  case,  the  trial  for  hom- 
icide in  State  v.  Means  not  being  conclud- 
ed in  Cabarrus,  under  Revisal  {  3266,  that 
term  of  court  was  k^t  open,  and,  unless  the 
Governor  could  assign  some  other  judge» 
there  would  have  been  no  term  of  court  held 
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for  Randolph  at  the  regalar  time,  as  re- 
quired by  law.  Among  the  many  cases  cit- 
ing State  V.  Lewis  are  State  y.  Turner,  119 
N.  G.  841,  25  S.  K  810,  where  it  was  held: 

"A  judge  of  the  superior  court  who  presides  in 
another  district  by  at^pointment  of  the  Govern- 
or is  a  de  facto  judge  of  the  court  so  held,  and 
iQl  his  acts  in  that  capacity  are  valid.*' 

That  case  cites  as  authority  also  Cloud  v. 
Wilson,  72  N.  C.*155,  where  the  court  held 
that  the  acts  of  Judge  Wilson  in  holding 
court  were  valid  because  he  was  a  de  facto 
Judge,  though  it  was  finally  determined  that 
Judge  Billiard  was  de  Jure  judge  during 
that  time.  -  In  State  v.  Register,  133  N.  O. 
749,  46  S.  EL  22,  which  cites  State  ▼.  Lewis 
and  State  v.  Turner,  supra,  it  fs  held  that 
the  power  of  the  Governor  to  order  a  judge 
to  hold  the  term  of  the  court  'is  not  restrict- 
ed to  instances  where  there  is  an  accumula- 
tion of  business,  nor  when  such  fact  is  re- 
cited as  a  reason  in  the  commission  is  the 
power  of  the  Judge  restricted  to  the  trial  of 
Indictments  found  before  that  term."  In 
State  V.  Hall,  142  N.  C.  710,  56  S.  B.  806, 
Walker,  J.,  sustained  the  validity  of  the  ac- 
tion of  Judge  Long  in  holding  the  term  of 
Rowan,  notwithstanding  the  extraneous  evi- 
dence offered  that  the  commission  to  him  to 
hold  such  extra  term  was  issued  in  the  name 
of  the  Governor,  who  was  absent  at  the  time 
from  the  state.  This  case  is  not  like  State 
V.  Shuford,  128  N.  C.  688,  88  S.  B.  808,  where 
the  action  of  the  court  was  held  invalid  be- 
cause the  statute  creating  the  criminal  dis- 
trict was  invalid.  But  even  in  that  case  it 
is  said  that  the  person  there  "attempting  to 
perform  the  duties  of  such  alleged  office  is 
neither  a  de  facto  nor  a  de  jure  officer,  and 
his  acts  are  null  and  void,"  adding: 

"In  State  v.  Lewis,  107  N.  O.  967  [12  S.  E. 
457,  18  S.  E.  247,  ll  L.  R.  A.  105],  the  judge 
was  one  of  the  superior  court  judges  of  the 
state.  The  only  question  was  as  to  the  legal- 
ity of  his  assignment  to  hold  that  term.  It 
was  held  (page  592)  that  he  was  a  de  facto  of- 
ficer, and  his  acts  could  not  be  ijuestioned  by  a 
motion  in  arrest  of  judgment" 

[8]  3.  **That  the  term  held  by  Judge  Fer- 
guson could  not  be  a  regular  term,  but  was 
necessarily  a  special  term,  and  was  invalid 
because  there  was  no  grand  jury  drawn  for 
the  special  term  and  no  advertising  made  as 
required  by  law."  This  was  the  regular 
term  of  Randolph  superior  court.  The  com- 
mission to  Judge  Ferguson  so  states.  It  was 
begun  and  held  for  the  second  week  only, 
and  Judge  Ferguson  by  assignment  of  the 
Governor  held  it  in  lieu  of  Judge  Cline,  who 
could  have  held  it  but  for  detention  by  oth- 
er official  duties.  That  the  action  of  Judge 
Ferguson  was  valid  is  fully  settled  in  State 
V.  Lewis,  supra,  where  Judge  Whitaker  held 
the  second  week  of  Rockingham  in  lieu  of 
Judge  Shipp,  who  had  just  died. 

[7-9]  4.  *'That  the  judge  erred  in  calling 
the  jury  for  the  second  week  in  the  box  as 
grand  jurors,  whe&  they  were  summoned 
merely  as  trial  jurors,  and  besides  they  were 


not  drawn  by  a  child  less  than  10  years  old." 
It  is  presumed,  and  is  not  denied,  that  ac- 
cording to  the  usual  custom,  the  judge  ques- 
tioned the  jurors  as  to  their  qualifications, 
and  they  all  answered  that  they  were  free- 
holders and  had  paid  their  taxes.  Being 
only  16  in  number,  it  would  have  been  a 
vain  thing,  and  childish  indeed,  to  put  10 
names  in  the  hat  and  require  a  child  10 
years  old  to  draw  out  the  same  16  names. 
The  jurors  were  regularly  drawn  from  the 
box  in  the  manner  prescribed  by  Revisal,  S 
1959.  There  is  nothing  in  that  section  which 
prescribes  that  only  the  jurors  drawn  for 
the  first  week  shall  serve  on  the  grand  jury. 
It  may  often  happen,  and  has  happened, 
that  the  court  does  not  begin  till  the  second 
week.  If  Judge  Cline  had  been  able  to  at- 
tend the  second  week  it  would  have  been 
entirely  proper  for  him  to  have  taken  these 
jurors,  regularly  drawn  from  the  box,  for 
the  grand  jury  and  to  have  filled  out  the 
defect  of  jurors  for  the  petty  jury  by  sum- 
moning talesmen.  State  v.  Manship,  174  N. 
O.  798,  94  S.  B.  2. 

[10,11]  5.  "That  the  grand  jury  was  ille- 
gal because  there  was  only  16  serving  instead 
of  18."  Twelve  is  a  legal  grand  jury,  but  not 
less  than  12  must  concur  in  finding  the  bill. 
State  V.  Barker,  107  N.  C.  913,  12  S.  B.  U5, 
10  L.  R.  A.  50,  where,  the  whole  matter  was 
fully  discussed  with  a  history  of  the  grand 
jury  by  Shepherd,  J.  In  State  v.  Perry,  122 
N.  C.  1022,  29  S.  E.  384,  it  is  said: 

"An  indictment  is  valid  if  there  are  only  12 
grand  jurors  (State  v.  Davis,  24  N.  G.  153; 
State  V.  Barker,  107  N.  C.  913  [12  S.  B.  115, 
10  L.  R.  A.  50]),  provided  all  12  concur  in  find- 
ing the  bill,  as  must  be  the  case  even  when  18 
grand  jurors  are  present;  and  the  presumption 
of  law  is  that  the  indictment  was  properly 
found,  in  the  absence  of  a  plea  in  abatement  on 
the  ground,  and  proof.  State  v.  McNeill,  93 
N.  0.  552" 

— and  there  is  no  allegation  even  here  that 

12  grand  jurors  did  not  concur  in  finding  the 

bill.    There  is  no  statute  or  custom  that  "not 

less  (nor  more)  than  18  constitute  a  grand 

jury."     In  State  v.  Brittain,  143  N.  C.  669, 

57  S.  B.  352,  Brown,  J.,  says  that: 

"What  is  meant  by  the  terms  'jury*  and  'grand 
jury/  as  used  in  the  Constitution,  is  fully  de- 
fined in  the  learned  opinion  of  Mr.  Justice 
Shepherd  in  State  v.  Barker,  107  N.  C.  914 
[12  S.  E.  115,  10  L.  R.  A.  50],  but  the  method 
by  which  the  jurors  are  to  be  selected  and  sum- 
moned  is  nowhere  prescribed  by  our  Constitu- 
tion, and  we  find  no  limitation  therein  upon  the 
power  of  the  General  Assembly  to  regulate  it" 

State  V.  Paramore,  146  N.  C.  606,  60  S.  B. 

502,  relied  upon  by  the  defendant  is  not  in 

point.    That  case  held  that: 

"While  ♦  ♦  •  the  provisions  of  the  stat- 
ute for  drawing  and  summoning  jurors  are  di- 
rectory, the  grand  jury  is  illegally  constituted 
when  one  whose  name  was  not  drawn  from  the 
boxes  was  summoned  by  mistake  and  served 
by  mistake." 

In  this  case  these  jurors  were  regularly 
drawn  from  the  box;  were  duly  qualified  and 
served.  No  jurors  when  drawn  from  the  box- 
es are  designated  as  grand  jurors  or  i>etty 
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jurors  and  the  judge  properly  took  the  16 
regularly  drawn  who  attended  for  the  grand 
jury  and  directed  talesmen  to  be  summoned 
for  the  petty  jury.  State  v.  Manshlp,  174 
N.  O.  798,  94  S.  E.  2.  The  whole  matter  Is 
fully  discussed  by  that  eminent  jurist,  Gas- 
ton, J.,  In  State  v.  Davis,  24  N.  C.  153,  in 
which  he  says: 

"The  other  ground  taken  for  this  motion  is 
for  that  it  appears  upon  the  record  that  the 
grand  jury  who  found  the  indictment  was  con- 
stituted of  15  jurors  only.  The  argument  in 
support  of  this  objection  is  that  by  the  express 
words  of  Revised  Statutes,  c.  31,  §  34,  the  grand 
jury  must  consist  of  18  jurors ;  that  under  the 
Constitution  of  this  state,  no  freeman  can  be 
put  to  answer  any  criminal  charge  but  by  in- 
dictment, presentment,  or  impeachment;  that 
an  indictment  is  a  written  accusation  found  by 
a  grand  jury;  and  that  the  accusation,  which 
has  been  received  as  an  indictment  in  this  case, 
is  not  an  indictment,  because  not  found  by  a 
grand  jury  legally  constituted.  •  •  ♦  We  do 
not  doubt  but  that  it  is  competent  for  the  Leg- 
islature to  declare  that,  although  a  bill  be 
found  by  12  of  a  grand  jury,  the  accused  shall 
not  be  put  upon  his  trial,  and  that  the  bill  so 
found  shall  not  be  deemed  an  indictment,  un- 
less the  grand  jury  consisted  of  18  jurors.  Such 
an  act  of  legislation  would  not  infringe  any  of 
the  rights  or  liberties  secured  by  the  Ck>nstitn- 
tion,  but  would  be  a  regulation  for  the  enjoy- 
ment of  them  under  the  Constitution.  The 
question  is.  Has  the  Legislature  made  such  a 
declaration  or  any  enactment  tantamount  to 
such  a  declaration?  The  words  of  the  section 
referred  to  are:  'The  judges  of  the  superior 
courts  and  the  justices  oMhe  county  courts  shall 
direct  the  names  of  all  the  persons  returned  to 
serve  as  jurors  at  the  terms  of  their  respective 
courts,  to  be  written  on  scrolls  of  paper,  which 
shall  be  put  in  a  box  or  hat  and  drawn  out  by 
a  child  under  10  years  of  age,  and  the  first  eight- 
een drawn  shall  be  a  grand  jury  for  said  coun- 
ty, and  the  residue  of  the  names  in  the  box  or 
hat  shall  be  the  names  of  those  who  are  to 
serve  as  petit  jurors  for  said  court*  These 
words,  it  IS  obvious,  are  directory  to  the  judges 
and  justices  of  the  courts  in  regard  to  the  man- 
ner in  which  the  grand  and  petit  juries  shall  be 
formed,  out  of  the  persons  returned  generally  as 
jurors  on  the  original  venire.  First,  a  suffi- 
cient number,  18,  shall  be  drawn  by  lot  out  of 
the  whole  number  returned,  for  the  grand  jury, 
and  those  not  so  drawn  shall  serve  as  petit  ju- 
rors. It  does  not  in  terms  declare  that  a  grand 
jury  constituted  of  less  than  18  shall  be  insuffi- 
cient to  find  a  bill.  It  does  not  purport,  other- 
wise than  necessarily  results  from  the  directions 
80  given,  to  add  to,  or  in  any  way  modify,  the 
operation  of  the  ancient  rule  in  regard  to  the 
necessary  number  of  a  grand  jury ;  and  it  can- 
not be  believed,  if  any  addition  to  or  modification 
of  the  exercise  of  this  so  important  rule  were 
intended,  but  that  it  would  have  been  distinctly 
and  unequivocally  announced.  It  simply  gives 
the  directions,  but  is  silent  as  to  the  effect  which 
may  result  from  inattention  to  a  nonobservance 
of  them  in  any  particular.  It  cannot  be  pre- 
tended that  the  rule  is  not  yet  in  full  force  that 
a  bill  may  be  found  on  the  presentment  of  12 
only  of  a  grand  jury.  Now  it  would  seem  a  sin- 
gular anomaly  that  the  concurrence  of  12  out 
of  18  is  sufficient  to  prefer  an  accusation,  but 
that  12  out  of  15  is  undeserving  of  notice.**  ^ 

In  Brucker  v.  State,  16  Wis.  333,  quoted 
in  State  v.  Lewis,  142  N.  C.  643,  55  S.  E.  600, 
7  L.  R.  A.  (N.  S.)  669,  9  Ann.  Cas.  604,  Dix- 
on, O.  J.,  discussing  the  right  of  the  Legisla- 
ture to  provide  that  17  persons  might  com- 
pose the  grand  jury,  said: 

'The  foundation  of  the  objection  is  that  this 
was  the  rule  at  common  law  [that  the  grand 


jury  should  consist  of  not  more  than  23  or  lesi 
than  121  recognized  by  the  Constitution,  against 
which  the  Legislature  had  no  power  to  provide. 
Upon  an  examination  of  the  authorities,  we  find 
no  such  fixed  common-law  principle.  The  only 
inflexible  rule  with  respect  to  numbers  seems  to 
have  been  that  there  could  not  be  less  than  12 
nor  more  than  23  jurors.  The  concurrence  of 
12  was  necessary  to  find  a  bill,  and  there  could 
not  be  more  than  23,  in  order  that  12  might 
form  a  majority.  ♦  •  •  We  are  of  opinion, 
therefore,  that  it  is  competent  for  the  Legisla- 
ture, within  the  limits  prescribed  by  the  com- 
mon law,  to  increase  or  diminish  the  number  of 
grand  jurors,  to  be  drawn  and  returned,  with- 
out infringing  the  rights  of  the  accused,  granted 
by  the  Constitution. ' 

In  this  state  at  the  time  the  Constitution 
of  1868  was  adopted  a  trial  Jury  consisted  of 
12  men,  neither  more  nor  less,  and  as  to  a 
grand  jury  it  was  only  required  that  "not 
less  than  twelve  should  concur,"  so  that  a 
conviction  was  practically  had  by  two  full 
panels  of  12  men.  Long  before  1868  (in  1779, 
chapter  157,  S  H)  the  grand  jury  had  been 
reduced  to  consist  of  not  more  than  18  nor 
less  than  12  men,  as  is  still  the  case  (Revis- 
al,  §  1969),  and,  as  Judge  Gaston  says  the 
number  might  be  reduced  to  a  lesser  number, 
not  less  than  12. 

The  historians  of  the  common  law  say  that 
when  the  grand  jury  was  first  instituted  at 
the  Assizes  of  Clarendon  In  1166  it  consist- 
ed of  36  men,  20  from  the  hundred  and  4 
each  from  the  four  nearest  vills,  though  in 
course  of  time  the  number  was  diminished  by 
custom  to  "not  more  than  23  nor  less  than 
12.'*  And  that  when  the  first  petty  Jury  trial 
was  instituted,  nearly  two  centuries  later,  in 
1350,  the  trial  jury  consisted  at  first  of  the 
witnesses,  and  the  number  varied  during  a 
century  or  more,  and  unanimity  was  not  at 
first  required.  But  in  process  of  time  the 
number  hardened  into  12,  and  unanimity  be- 
came necessary,  which  is  certainly  the  jury 
intended  by  our  Constitution,  thou^  this 
has  been  varied  in  other  states  by  constita- 
tlonal  provisions  reducing  the  number  to  8 
in  one  or  more  states  and  the  abolition  of 
the  requirement  of  unanimity  in  several 
states. 

The  defendant  relies  upon  Moore  y.  Guano 
Co.,  130  N.  C.  230,  41  S.  K.  293,  but  that  mere- 
ly holds  that  Revisal,  i  1959,  is  mandatory, 
and  not  directory:  that  the  names  of  the 
Jurors  shall  be  written  on  scrolls  and  drawn 
from  the  jury  box.  This  was  done  as  to  the 
16  Jurors  who  attended  court  and  who  sat 
as  grand  Jurors  in  this  case.  As  to  grand 
Jurors  as  well  as  petty  jurors  the  defendant 
has  no  right  to  select,  but  merely  to  object 
to  a  juror,  and  on  this  occasion  no  man  serv- 
ed as  a  grand  Juror  who  was  not  properly 
drawn  in  accordance  with  the  requirements 
of  law  or  to  whom  the  defendant  had  any  le- 
gal ground  of  challenge. 

[1 2, 1 31  6.  The  last  exception  was  upon  the 
ground  that  the  court  assigned  W.  C.  Ham- 
mer a  member  of  the  bar  to  prosecute  for 
the  state  in  the  necessary  absence  of  Hayden 
Clement,  the  solicitor  of  the  district,  urging 
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that  he  was  incompetent  to  act  because  he 
held  the  office  of  United  States  district  at- 
torney, and  under  our  Constitution  (article 
14,  §  7)  no  person  can  hold  two  offices.  Such 
appointment  was  a  matter  of  necessity,  and 
has  been  a  recognized  custom,  when  the  so- 
licitor for  any  reason  is  absent  (State  v.  Ck>n- 
ly,  130  N.  C.  683,  41  S.  E.  534)  and  there  is  an 
express  statute  recognizing  the  custom  and 
extending  it  to  the  lamentable  case  when  the 
solicitor  though  present  in  court  is  not  in  a 
condition  to  act.  Revisal,  {  1499.  Such  ap- 
pointment does  not  make  the  temporary  rep- 
resentative of  the  state  an  officer  (Borden  v. 
Goldsboro,  173  N.  C.  661,  92  S.  E.  694),  for  it 
did  not  **require  continuous  publico  serrlce" ; 
and,  if  it  did,  it  could  not  prejudice  the  de- 
fendant in  any  way,  or  deprive  him  of  a  due 
trial  according  to  law.  Moreover,  even  if  it 
had  made  the  appointee  an  officer,  his  accept- 
ance w6uld  not  have  made  the  conviction  in- 
valid, but  merely  would  have  vacated  his  pre- 
vious office,  not  the  second  one.  Bamhill  v. 
Thompson,  122  N.  C.  493,  29  S.  B.  720,  Midg- 
ett  ▼.  Gray,  158  N.  C.  135,  13  S.  B.  791 ;  Id., 
159  N.  C.  445,  74  S.  B.  1050. 

[14]  The  Attorney  General  insists  that, 
while  a  plea  in  abatement  is  valid  (Revisal,  § 
3239),  when  the  exception  is  on  the  ground 
of  improper  venue,  which  is  merely  a  mo- 
tion to  remove  to  the  proper  county  (State  v. 
liCWis,  142  N.  O.  635,  55  S.  B.  600.  7  L.  R 
A.  [N.  S.]  669,  9  Ann.  Cas.  604),  that  ex- 
ceptions to  the  grand  Jury  must  be  taken  *'by 
motion  to  quash  the  indictment  and  if  not 
so  taken  the  same  shall  be  deemed  to  have 
been  waived.*'  This  is  indeed  the  require- 
ment in  Revisal,  {  1970. 

[IB]  This  is  a  "refinement,"  for  the  in- 
tent of  the  defendant  was  to  make  his  objec- 


tion upon  the  grounds  stated,  and  it  is  not  ma- 
terial whether  the  defendant  called  it  a  mo- 
tion to  quash  or  a  plea  in  abatement.  We 
will  treat  it  for  what  it  is,  and  not  what  it 
was  called;  for  while  the  provisions  of  Re- 
visal 1905»  H  3254,  3255,  prohibiting  reli- 
ance upon  such  technicalities,  applies  only 
against  defendants,  it  is  in  accordance  with 
the  spirit  of  the  statute  that  it  should  be 
invoked  in  their  favor  also. 
The  refusal  of  the  motion  is  affirmed* 

AliLBN,  J.»  dissents. 


SNELGROVE  et  aL  v.  ANDERSON  COUN- 
TY.    (No.  9882.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

191&) 

Appeal  from  Common  Pleas  Circuit  0>urt, 
Anderson  County;   H.  F.  Rice,  Judge. 

Action  by  W.  P.  Snelgrove  and  another  against 
Anderson  County.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.     Affirmed. 

Kurts  P.  Smith  and  J.  S.  Acker,  both  of 
Anderson,  for  appellant.  Breazeale  ft  Pearman, 
of  Anderson,  for  respondents. 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Rice,  ffled  July  11,  1917,  wherein 
he  granted  judgment  in  favor  of  the  plaintiffs 
against  the  defendant  in  the  sum  of  $1y5.  De- 
fendant appeals,  and  by  all  its  exceptions,  except 
one,  raises  questions  of  fact. 

The  only  exception  not  upon  a  question  i# 
"that  there  is  no  competent  testimony  tendint 
to  establish  agency."  There  is  sufficient  evi- 
dence to  support  the  circuit  court's  decree,  and 
the  exceptions  made  by  the  defendant  are  over- 
ruled. The  exceptions  of  the  plaintiffs  are  over- 
ruled, as  being  without  merit 

Judgment  affirmed. 

GARY,  C.  Jm  and  FRASBR  and  GAGB^  JJ., 
concur.    HYDRICK,  J.»  did  not  sit 
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